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Federal Register
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Rural Housing Service

Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency

7 CFR Parts 1980 and 3575

RIN 0575-AC17

Community Programs Guaranteed
Loans

AGENCY: Rural Housing Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Housing Service
(RHS) is amending the Community
Programs (CP) Guaranteed Loans
regulation, which is also utilized by the
Rural Utilities Service (RUS), by
removing the requirements for
Community Facilities and implementing
a new Community Programs Guaranteed
Loans regulation. RUS will continue to
use 7 CFR part 1980, subpart | for RUS
guaranteed loans. This action is needed
to streamline and update the
Community Programs Guaranteed Loans
program. The intended effect is to
simplify and clarify the regulation; shift
some responsibility for loan
documentation and analysis from the
Government to the lenders; make the
program more responsive to the needs of
lenders, local community public bodies,
and nonprofit corporations; and provide
for smoother processing of applications.

EFFECTIVE DATE: June 25, 1999.

FOR FURTHER INFORMATION CONTACT: Mel
Padgett, Community Programs Senior
Loan Specialist, Rural Housing Service,
U.S. Department of Agriculture, STOP
3222, 1400 Independence Ave. SW.,
Washington, DC 20250-3222, telephone:
(202) 720-1495.

SUPPLEMENTARY INFORMATION:

Classification

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by OMB.

Programs Affected

The Catalog of Federal Domestic
Assistance Programs impacted by this
action are 10.766, Community Facilities
loans.

Intergovernmental Review

These loans are subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. RHS conducts
intergovernmental consultations for
each loan in the manner delineated in
subpart V, part 3015 of title 7.

Civil Justice Reform

The final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. In accordance with this
rule: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) except as
expressively provided in the regulation,
no retroactive effect will be given to this
rule; and (3) administrative proceedings
of the National Appeals Division (7 CFR
part 11) must be exhausted before
bringing suit in court challenging action
taken under this rule.

Environmental Impact Statement

The action has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.”
The Agency has determined that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment and,
in accordance with the National
Environmental Policy Act of 1969, 42
U.S.C. 4321 et seq., an Environmental
Impact Statement is not required.

Unfunded Mandates Reform Act

Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA), 2 U.S.C.
chapters 17A and 25, established
requirements for Federal agencies to
assess the effects of their regulatory
actions on State, local, and tribal
governments and the private sector.
Under section 202 of the UMRA, RHS
generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may

result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any 1 year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires
RHS to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
most cost-effective, or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of title Il of the UMRA) for
State, local, and tribal governments or
the private sector. Therefore, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

National Performance Review

This regulatory action is being taken
as part of the National Partnership for
Reinventing Government to eliminate
unnecessary regulations and improve
those that remain in force.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). The undersigned has
determined and certified by signature of
this document that this rule will not
have a significant economic impact on
a substantial number of small entities
since this rulemaking action does not
involve a new or expanded program.

Implementation

It is the policy of this Department that
rules relating to public property, loans,
grants, benefits or contracts shall
comply with 5 U.S.C. 553
notwithstanding the exemption of that
section with respect to such rules.

Paperwork Reduction Act

The information collection and
recordkeeping requirements contained
in this regulation have been approved
by the Office of Management and
Budget (OMB) under the provisions of
44 U.S.C. chapter 35 and were assigned
OMB control number 0575-0137, in
accordance with the Paperwork
Reduction Act of 1995. Under the
Paperwork Reduction Act of 1995, no
person is required to respond to a
collection of information unless it
displays a valid OMB control number.
This final rule does not impose any new
information or recordkeeping
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requirements from those approved by
OMB.

Discussion of the Final Rule

This action replaces the Community
Facilities portion of the CP guaranteed
loan program administered under 7 CFR
part 1980, subpart I. Under the final
rule, this guaranteed loan program will
be more flexible and place more reliance
on lenders. There are fewer specific
requirements for lenders. The lender has
added responsibility for analyzing credit
quality; for making, securing, and
servicing the loan; and for monitoring
construction. Application processing
procedures will be more efficient; less
burdensome for borrowers, lenders, and
Rural Development staff; and will
provide for more rapid decisions.

The CP loan program was authorized
by the Rural Development Act of 1972.
The loans are made by private lenders
to public bodies, nonprofit corporations,
and certain Indian tribes for the purpose
of improving rural living standards and
for other purposes that create essential
community facilities located in cities,
towns, or unincorporated areas of up to
50,000 population required by the
Federal Agriculture Improvement and
Reform Act of 1996. The previous
statutory population limit for loans for
essential community facilities was
20,000. For fiscal year 1999, the
population unit will be 20,000 pursuant
to § 735 of the Agriculture, Rural
Development, Food and Drug
Administration and Related Agencies
Appropriation Act, 1999. Since 1990,
more than 355 community programs
projects, totaling slightly more than
$325 million, have received loans which
were guaranteed through CP.

These loans can be made for a variety
of purposes including health care;
public buildings and improvements; fire
and rescue; easements; purchase of
equipment, machinery, and supplies;
repair and modernization; pollution
control; and transportation studies. The
rate and terms of the loan are negotiated
between the borrower and the lender.
This regulation is a high-priority effort
to streamline the administration and
operation of the program, respond to the
requests of users of the program, and
assist the field staff administering the
program. The revised regulation is
simpler, clearer, and more logically
organized. The volume of regulatory
material which a lender must review to
request, make, or service a CP
guaranteed loan under the new
regulation is significantly less than the
current regulation. Clarifications of
various items are also included, such as
what is meant by the term ““essential
community facility.”

Except for the increase in the
population limit in the definition of
“Rural and Rural area,” the revisions are
not required by statute. However, the
President and the Secretary of
Agriculture are committed to
streamlining all Federal regulations.
This CP regulation streamlines our
application procedures, reduces loan
application processing time by placing
greater emphasis on State resources,
allows more management flexibility and
decision-making capacity at the State
Office level, and expands eligible loan
purposes to include recreation.

The Agency has implemented
revisions to make the program more
usable by lenders and borrowers. Also,
the Agency recognizes that changes are
necessary to make the program more
effective in creating jobs and stimulating
economic activity (particularly in
chronically low-income rural areas).
Under the new CP regulation, the
material that must be submitted to, and
reviewed by, the Agency before
approval of the guarantee has been
streamlined. Some responsibilities for
credit analysis and application
processing tasks will be shifted from the
Agency to the lender, where feasible.
Following is a discussion of some of the
most significant policy revisions
included in the final regulation.

To streamline the regulation, the
Agency has combined applicable
portions of the Direct Community Loan
Programs (7 CFR part 1942, subpart A),
Fire and Rescue (7 CFR part 1942,
subpart C), General Guaranteed
Regulation (7 CFR part 1980, subpart A),
previously drafted Guaranteed
Community Programs Regulation, and
program requirements contained in
forms which were not in regulations
into the Guaranteed Community
Programs Regulation (7 CFR part 3575,
subpart A). The Agency also divided the
regulation into general, processing, and
servicing sections. These actions should
significantly reduce the amount of
regulatory material that a lender and a
borrower must review to determine
eligibility and complete the application.
This will also simplify making and
servicing a CP loan.

Additionally, the necessary
information contained in the
preapplication package can be
submitted simultaneously with the
application. Except the year that loan
funds are received, the types of audited
financial statements will be the
responsibility of the lender. Also, we
have included recreation as well as
clarified that telecommunications are
eligible loan purposes.

Under the new regulation, the lender
is responsible for legal sufficiency. The

lender will not only be able to negotiate
interest rates, but will also be able to
negotiate incremental increases and
caps for each loan. This will give the
lender more flexibility to fit the CP
guaranteed loan program to its lending
policies and procedures. The lender
does not have to be a local lender
provided it can demonstrate the ability
to adequately service the loan. This will
permit an expansion of eligible lenders
to include such organizations as State
bond banks, the Rural Utilities
Cooperative Finance Corporation, Sallie
Mae, and other lenders that are subject
to credit examination and supervision
by a State or Federal entity that
supervises and regulates credit
institutions. All of these organizations
have expressed an interest in the CP
guaranteed lending program in the past.

Discussion of Comments

The proposed rule was published in
the Federal Register on October 7, 1997
(62 FR 52277), for public comment. Five
comments were received. All of the
comments received expressed support
for the changes in this streamlined
regulation. The comments ranged from
making the regulation easier to read and
follow to agreeing that the regulatory
burden was lessened on the lenders as
well as on our field employees. Also,
the ability to change interest rates on a
quarterly basis was supported as more
in line with industry standards. Other
changes which were supported are:
permitting the lender to monitor
construction rather than the Agency;
permitting the preapplication
information and the application to be
completed as one process; and making
the lender responsible for legal
sufficiency.

One respondent requested consistent
wording concerning the 5 percent which
the lender must retain in its portfolio.
The wording has been changed to clarify
that the amount which the lender must
hold will be 5 percent of the total loan
amount and that this amount must be
from the unguaranteed portion of the
loan.

One respondent wanted to know what
is contained in chapter 37 of title 31 of
the United States Code. This chapter is
commonly referred to as the Debt
Collection Act.

Definitions

One respondent suggested that all
Rural Development program areas have
similar definitions for “rural’” and
“rural area.” The Agency agrees that
similar definitions would make the
programs easier for our field employees
to implement. However, the Federal
Agriculture Improvement and Reform
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Act of 1996 redefined the definition for
“rural” and “rural area” as it applies to
Community Facilities programs. This
definition has been incorporated into
this regulation.

Except for fiscal year 1999,
Community Facilities projects can be
located in incorporated cities or towns
or unincorporated areas with a
population of less than 50,000; however,
these projects cannot be located in
urbanized areas regardless of the
population. Urbanized areas are areas
immediately adjacent to a city, town, or
unincorporated area exceeding 50,000
inhabitants. The boundaries of
urbanized areas are not limited to
preexisting county or State lines. They
often follow the boundaries of small
census-defined geographic units such as
census tracts and enumeration districts.
Many urbanized areas cross county and
sometimes State lines.

Eligibility

One respondent wanted to include
sole-member corporations as eligible for
the Community Facilities program.
While this would increase the potential
number of borrowers, it goes against the
concept of broad-based community
support.

One respondent suggested that
business incubators be made an eligible
purpose. Business incubators are
already eligible provided they are
designed as a training facility and they
meet the basic eligibility criteria of
being either a nonprofit corporation or
a public body having broad-based
community support.

One respondent indicated that
combining the floodplain management
plan requirements with flood insurance
would eliminate service to most of his
State. The Agency did not intend to
change the existing floodplain
requirements. However, in our efforts to
streamline the regulations, we combined
two requirements and used a
conjunction which tied the two
requirements together. The Agency has
separated and reworded these
requirements in this final regulation.
The requirements are the same as our
existing regulation. To make a loan in a
Federal Emergency Management Agency
designated 100-year floodplain, a
floodplain management plan must be in
place.

Also, National Flood Insurance must
be available, and the lender must
require such insurance.

As a result of internal discussions, the
Environmental Requirements section
has been expanded slightly in order to
highlight the existing burden on the
applicant to take no actions that would
either limit the range of alternatives to

be considered or which might adversely
effect the environment prior to
completion of the Agency’s
environmental review.

Equal Opportunity and Fair Housing
Act requirements

One respondent suggested that we list
all the specific individual requirements
under these laws. These requirements
are spelled out in a separate section. If
a lender needs more specific
information, the Agency can
administratively handle these situations
on a case-by-case basis.

One respondent requested
clarification concerning the Agency’s
review of the equal opportunity and
nondiscrimination requirements when
evaluating an application. The Agency
will further clarify our employees’
responsibilities for reviewing loan
applications in Agency instructions.

Rates and Terms

One respondent supported permitting
both variable and fixed interest rates in
the same loan but pointed out that the
restriction which requires the
guaranteed portion of the loan to always
have a lower interest rate than the
unguaranteed portion of the loan would
prevent lenders from making the
guaranteed portion fixed and the
unguaranteed portion variable when the
interest rate market is declining. We
agree, and we have removed this
restriction in these cases.

Design and Construction

One respondent said that this
regulation seems to say that if the
Agency guarantees a loan on an existing
building, we would not require any
changes to make the building meet the
Americans with Disabilities Act (ADA).
The ADA does not require that existing
buildings be made accessible unless
they are remodeled. Then only the
portion which is remodeled must be
made accessible. For example, if four
interior offices were remodeled, only
those four offices would have to be
made accessible. But the restrooms or
the entry way would not have to be
accessible. If you remodeled the
building front, then the front entry
would have to be made accessible. In
conclusion, any new work must be
accessible and designed in accordance
with the ADA. Any area of the existing
structure that is not remodeled does not
have to meet the ADA. Since this is not
a Community Programs requirement, we
will clarify this concept for our
employees in our instructions.

One respondent suggested a standard
certification form for the lender to
complete certifying that construction

has been completed in accordance with
the proper building codes. To maintain
flexibility and keep the regulations and
public paperwork at a minimum, we
have incorporated this as a lender
certification.

One respondent suggested amending
our concurrence to preliminary
architectural or engineering reports or
plans because many Community
Facilities projects do not require
complex reports but rather simple
drawings and estimates of project costs.
We agree. This was our original intent
in the proposed general portion of the
design and construction requirements
section. We have added the words “or
plans” to this section.

One respondent questioned the lack
of a reference to procurement utilizing
free and open competition. The
borrower and the lender both benefit
from free and open competition. In the
spirit of reducing the regulatory burden
to the public, the lender will now be
responsible for determining the best
method to ensure that the project is
completed within budget. If the lender
determines that design and build is a
better method than sealed bids, the
lender will have the flexibility to
approve such construction.

Feasibility Requirements

One respondent strongly supported
the loan approval official being able to
determine if an independent feasibility
analysis is necessary. It also stated that
the economic section of the regulation
confuses the lender credit analysis with
the feasibility report. The Agency
intends that the loan approval official
will determine whether or not an
independent feasibility analysis is
necessary. Consequently, the lender’s
financial credit analysis may serve as a
feasibility analysis when the loan
approval official concludes sufficient
economic information is provided in
their analysis. We have added a
sentence to clarify this issue.

Processing

One respondent indicated that we
should have included a timeframe to
provide the lender an answer. While we
agree, this is an administrative matter
within the Agency and will be
incorporated into our field employee
instructions.

One respondent suggested moving the
subsection concerning changing the
scope of the project from the section
describing the conditions precedent to
issuing a loan note guarantee to the
section discussing the review of
requirements in the conditional
commitment. The Agency agrees and
has moved this subsection.
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One respondent suggested that the
number of customers discussed in the
loan application evaluation section
should apply only to Water and Waste
Division projects. The Agency disagrees.
The number of customers is important
for other utility-type projects such as gas
distribution systems. Also, the number
of customers may play an important role
in other community facilities-type
projects such as hospitals, nursing
homes, and child care.

One respondent questioned if the
certifications listed under the
conditions precedent to issuance of the
loan note guarantee section met all
applicable requirements set out in the
regulations. It was suggested
clarification was needed. The Agency
listed the items which the lender must
certify to before the loan note guarantee
could be issued. By certifying to these
conditions, the lender is stating that it
has met the requirements set out in the
regulation.

One respondent requested
clarification concerning the title report
under the lender’s certifications in the
conditions precedent to issuance of a
loan note guarantee. The respondent
wanted to know whether or not the title
report was referring to a final title
opinion or a preliminary title opinion.
The Agency intends this to be the
lender’s legal counsel’s opinion which
states that the loan has been closed and
proper title has been obtained in
accordance with the security instrument
and other agreements between the
lender and the Agency.

One respondent requested further
clarification of the guaranteed loan
closing report. This report is a Rural
Development form. All references to
specific form numbers have been
eliminated from the actual text of the
Federal Register. The actual form
numbers will appear in the Agency
instructions to our field employees.
Only the form names appear in the
Federal Register.

One respondent questioned the need
to require a parity lien position. We
agree, the lender should determine that
adequate security is obtained for the
loan and the Agency can either concur
or choose not to guarantee the loan
accordingly. This requirement has been
deleted.

One respondent requested that the
Agency eliminate the test for credit. The
respondent further points out that the
Rural Development Business and
Industry (B&l) program does not require
such a test for credit to be eligible for
a guaranteed loan. The Agency is bound
by statute and must require this test for
credit. The B&I program is exempt from
this statutory provision.

One respondent suggested that finder
and packaging fees be considered an
eligible loan purpose. This comment
also suggested paying real estate broker
fees. These fees are already paid as part
of the sale and purchase. To be
consistent with other Community
Facilities loan programs, the Agency
does not consider finder fees necessary.
All Community Programs loans have
professional and technical assistance
such as architects, engineers, and
accountants who provide similar
services. Consequently, the Agency feels
that paying additional fees is
unnecessary.

One respondent requested
clarification concerning whether or not
the preapplication forms are still
necessary when the Agency receives an
application for a loan guarantee from a
lender without going through the
preapplication process. The Agency will
accept applications without a
preapplication package.

Servicing

Two respondents strongly suggested
that the audit requirements should be
the lender’s responsibility. We agree,
based upon discussions with our sister
agencies and the Office of Management
and Budget (OMB), we have determined
that we do not have continuing
compliance requirements as described
in the OMB circular A-133.
Consequently, in the year that funds are
received, the Agency will require an
audit in accordance with the OMB
circular A-133. In subsequent years, the
lender (with Agency concurrence) will
determine the type of financial reporting
and financial audits that will be
required for the duration of the loan.

One respondent noted that the lender
and borrower visits were omitted and
suggested that they should be required
periodically. While we agree, this is an
administrative matter and will be
addressed in the Agency’s field
instruction.

One respondent wanted to clarify that
the sale of one lender to another in a
merger situation did not constitute a
transfer of lender. We agree.

One respondent suggested that we
increase the amount of protective
advances from $500 to $5,000 dollars.
This amount would be consistent with
other mission area regulations and
would be consistent with inflation. We
agree, the amount of protective
advances which the lender can make
without Agency concurrence has been
increased from $500 to $5,000.

List of Subjects
7 CFR Part 1980

Loan programs—Agriculture, Loan
programs—Business and industry, Loan
programs—Housing and community
development, Rural development
assisance.

7 CFR Part 3575

Community facilities, Guaranteed
loans, Loan programs.

Accordingly, chapters XVIII and
XXXV, title 7, Code of Federal
Regulations, are amended as follows:

PART 1980—GENERAL

1. The authority citation for part 1980
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 42
U.S.C. 1480.

Subpart —Community Programs
Guaranteed Loans

§1980.801 [Amended]

2. Section 1980.801(b) is amended by
removing the words ““and other essential
community” in the first sentence.

§1980.802 [Amended]

3. Section 1980.802 is amended by
removing the definition for
“*Community facilities.”

§1980.805 [Amended]

4. Section 1980.805 is amended by
removing the third through the seventh
sentences of the section.

§1980.813 [Amended]

5. Section 1980.813 is amended in the
introductory text of paragraph (a) by
revising the words *, and other essential
community facilities providing
essential” to read “‘providing” in the
first sentence and by removing
paragraphs (a)(2), (b)(1), and (b)(2);
paragraphs (a)(3), (b)(3), and (b)(4), are
redesignated as paragraphs (a)(2), (b)(2),
and (b)(2), respectively; and by
removing the words “‘and X-ray
machines” in newly redesignated
paragraph (a)(2)(i).

§1980.814 [Amended]

6. Section 1980.814 is amended by
removing paragraph (d) and
redesignating paragraphs (e) through (h)
as paragraphs (d) through (g),
respectively.

7. Section 1980.844 is revised to read
as follows:

§1980.844 Appraisal reports.

The borrower is responsible for the
acquisition of all property rights
necessary for the project and will
determine that prices paid are
reasonable and fair.
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8. Chapter XXXV, title 7, Code of
Federal Regulations is amended by
adding a new part 3575 to read as
follows:

PART 3575—GENERAL

Subpart A—Community Programs
Guaranteed Loans

Sec.
3575.1
3575.2

General.

Definitions.

3575.3 Full faith and credit.

3575.4 Conditions of guarantee.

3575.5-3575.7 [Reserved]

3575.8 Access to lender’s records.

3575.9 Environmental requirements.

3575.10-3575.11 [Reserved]

3575.12 Inspections.

3575.13 Appeals.

3575.14-3575.16 [Reserved]

3575.17 Exception authority.

3575.18-3575.19 [Reserved]

3575.20 Eligibility.

3575.21-3575.23 [Reserved]

3575.24 Eligible loan purposes.

3575.25 Ineligible loan purposes.

3575.26 [Reserved]

3575.27 Eligible lenders.

3575.28 Transfer of lenders or borrowers
(prior to issuance of Loan Note
Guarantee).

3575.29 Fees and charges by lender.

3575.30 Loan guarantee limitations.

3575.31-3575.32 [Reserved]

3575.33 Interest rates.

3575.34 Terms of loan repayment.

3575.35-3575.36 [Reserved]

3575.37 Insurance and fidelity bonds.

3575.38-3575.39 [Reserved]

3575.40 Equal opportunity and Fair
Housing Act requirements.

3575.41 [Reserved]

3575.42 Design and construction
requirements.

3575.43 Other Federal, State, and local
requirements.

3575.44-3575.46 [Reserved]

3575.47 Economic feasibility requirements.

3575.48 Security.

3575.49-3575.51 [Reserved]

3575.52 Processing.

3575.53 Evaluation of application.

3575.54-3575.58 [Reserved]

3575.59 Review of requirements.

3575.60-3575.62 [Reserved]

3575.63 Conditions precedent to issuance
of the Loan Note Guarantee.

3575.64 Issuance of Lender’s Agreement,
Loan Note Guarantee, and Assignment
Guarantee Agreement.

3575.65 Lender’s sale or assignment of the
guaranteed portion of loan.

3575.66-3575.68 [Reserved]

3575.69 Loan servicing.

3575.70-3575.72 [Reserved]

3575.73 Replacement of loss, theft,
destruction, mutilation, or defacement of
Loan Note Guarantee or Assignment
Guarantee Agreement.

3575.74 [Reserved]

3575.75 Defaults by borrower.

3575.76-3575.77 [Reserved]

3575.78 Repurchase of loan.

3575.79 [Reserved]

3575.80 Interest rate changes after loan
closing.

3575.81 Liquidation.

3575.82 [Reserved]

3575.83 Protective advances.

3575.84 Additional loans or advances.

3575.85 Bankruptcy.

3575.86-3575.87 [Reserved]

3575.88 Transfer and assumptions.

3575.89 Mergers.

3575.90 Disposition of acquired property.

3575.91-3575.93 [Reserved]

3575.94 Determination and payment of loss.

3575.95 Future recovery.

3575.96 Termination of Loan Note
Guarantee.

3575.97-3575.99 [Reserved]

3575.100 OMB control number.

Subpart B—[Reserved]
Authority: 5 U.S.C. 301, 7 U.S.C. 1989.

Subpart A—Community Programs
Guaranteed Loans

§3575.1 General.

(a) This subpart contains the
regulations for Community Programs
loans guaranteed by the Agency and
applies to lenders, holders, borrowers,
and other parties involved in making,
guaranteeing, holding, servicing, or
liquidating such loans.

(b) The purpose of the Community
Programs guaranteed loan program is to
improve, develop, or finance essential
community facilities in rural areas. This
purpose is achieved through bolstering
the existing private credit structure
through the guarantee of quality loans
which will provide lasting community
benefits.

§3575.2 Definitions.

The following general definitions are
applicable to the terms used in this
subpart:

Agency. The Rural Housing Service
which is within the Rural Development
mission area of the United States
Department of Agriculture or its
successor agencies with authority
delegated by the Secretary of
Agriculture to administer the
Community Facilities programs.

Application. An Agency prescribed
form to request an Agency guarantee
(available in any Agency office).

Arm’s length transaction. The sale,
release, or disposition of assets in which
the title to the property passes to a
ready, willing, and able third party who
is not affiliated with, or related to, and
has no security, monetary, or
stockholder interest in the borrower or
transferor at the time of the transaction.

Assignment Guarantee Agreement.
The signed agreement among the
Agency, the lender, and the holder
setting forth the terms and conditions of
an assignment of the guaranteed portion

of a loan or any part thereof (available
in any Agency office).

Borrower. The entity that borrows
money from the lender.

Collateral. Property pledged to secure
the guaranteed loan.

Community facility (essential). The
term “‘facility” as used in this subpart
refers to both the physical structure
financed and the resulting service
provided to rural residents. An essential
community facility must:

(1) Be a function customarily
provided by a local unit of government;

(2) Be a public improvement needed
for the orderly development of a rural
community;

(3) Not include private affairs or
commercial or business undertakings
(except for limited authority for
industrial parks);

(4) Be within the area of jurisdiction
or operation for eligible public bodies or
a similar local rural service area of a
not-for-profit corporation; and

(5) Be located in a rural area.

Conditional Commitment for
Guarantee. The Agency’s written
statement to the lender that the material
submitted is approved subject to the
completion of all conditions and
requirements contained in the
commitment (available in any Agency
office).

Guaranteed loan. A loan made and
serviced by a lender for which the
Agency and lender have entered into a
Lender’s Agreement and for which the
Agency has issued a Loan Note
Guarantee.

Holder. The person or entity (other
than the lender) who holds all or a part
of the guaranteed portion of the loan
with no servicing responsibilities. When
the lender assigns part or all of the
guaranteed portion of the loan to an
assignee, the assignee becomes a holder
when the Assignment Guarantee
Agreement is signed by all parties.

Immediate family. Individuals who
are closely related by blood or by
marriage, or within the same household,
such as a spouse, parent, child, brother,
sister, aunt, uncle, grandparent,
grandchild, niece, or nephew.

In-house expenses. In-house expenses
include, but are not limited to,
employees’ salaries, staff lawyers, travel,
and overhead.

Insurance. Fire, windstorm, lightning,
hail, explosion, riot, civil commotion,
aircraft, vehicles, smoke, builder’s risk,
liability, property damage, flood or
mudslide, worker’s compensation,
fidelity bond, malpractice, or any
similar insurance that is available and
needed to protect the security or that is
required by law.
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Joint financing. Two or more lenders
(or any combination of lenders and
other financial sources) making separate
relatively contemporaneous loans to
supply the funds required by one
borrower. For example, such joint
financing may consist of the Agency’s
financial assistance with the Economic
Development Administration,
Department of Housing and Urban
Development (HUD), or other Federal
and State agencies, and private and
quasi-public financial institutions.

Lender. The person or organization
making and responsible for servicing the
loan. The lender is also referred to in
this subpart as the applicant who is
requesting a guarantee during the
preapplication and application stage of
processing.

Lender’s Agreement. The signed
agreement between the Agency and the
lender containing the lender’s
responsibilities when the Loan Note
Guarantee is issued (available in any
Agency office).

Loan classification system. The
process by which loans are examined
and categorized by degree of potential
loss in the event of default.

Loan Note Guarantee. The signed
commitment issued by the Agency
containing the terms and conditions of
the guarantee of an identified loan
(available in any Agency office).

Market value. The amount for which
property would sell for its highest and
best use at a voluntary sale in an arm’s
length transaction.

Note. An evidence of debt. In those
instances where the Agency guarantees
a bond issue, “note’ shall also be
construed to include a bond or other
evidence of indebtedness, as
appropriate.

Participation. Sale of an interest in a
loan in which the lender retains the
note, collateral securing the note, and
all responsibility for loan servicing and
liquidation.

Principals of borrowers. The owners,
officers, directors, entities, and
supervisors directly involved in the
operation and management of the
borrower.

Problem loan. A loan which is not
complying with its terms and
conditions.

Protective advances. Advances made
by the lender for the purpose of
preserving and protecting the collateral
where the debtor has failed to, and will
not or cannot, meet obligations to
protect or preserve collateral.

Public body. A municipality, county,
or other political subdivision of a State,
special purpose district, an Indian tribe
on a Federal or State reservation, or

another federally recognized Indian
tribe.

Report of loss. A form used by lenders
when reporting a loss under an Agency
guarantee (available in any Agency
office).

Rural and rural area. (1) For fiscal
year 1999, the terms “rural’” and “‘rural
area’” mean a city, town, or
unincorporated area with 20,000
inhabitants or less according to the
latest decennnial census.

(2) For later fiscal years, the terms
“rural” and “rural area’” mean a city,
town, or unincorporated area that has a
population of 50,000 inhabitants or less
according to the latest decennial census
of the United States, other than an
urbanized area immediately adjacent to
a city, town, or unincorporated area that
has a population in excess of 50,000
inhabitants.

Service area. The area reasonably
expected to be served by the facility
being financed by the guaranteed loan.

State. Any of the 50 States, the
Commonwealth of Puerto Rico, the
Virgin Islands of the United States,
Guam, American Samoa,

Commonwealth of the Northern Mariana

Islands, Republic of the Marshall
Islands, Republic of Palau, and the
Federated States of Micronesia.

State Bond Banks and State Bond
Pools. An entity authorized by the State
to issue State debt instruments and
utilize the funds received to finance
essential community facilities.

State Director. The Rural
Development State Director or the staff
member who has been delegated
authority to perform action on behalf of
the State Director.

Substantive change. Any change in
the purpose of the loan or any change
in the financial condition of the
borrower or the collateral which would
jeopardize the performance of the loan.

Transfer and assumption. The
conveyance by a debtor to an assuming
party of the assets, collateral, and
liabilities of the loan in return for the

assuming party’s binding promise to pay

the outstanding debt.

§3575.3 Full faith and credit.

The Loan Note Guarantee constitutes
an obligation supported by the full faith
and credit of the United States and is
not contestable except for fraud or
misrepresentation (including negligent
misrepresentation) of which the lender
or holder has actual knowledge,
participates in, or condones. A note
which provides for the payment of
interest on interest shall not be
guaranteed and any Loan Note
Guarantee or Assignment Guarantee
Agreement attached to, or relating to, a

note which provides for payment of
interest on interest is void. The Loan
Note Guarantee will not be enforceable
by the lender to the extent any loss is
occasioned by violation of usury laws,
negligent servicing, or failure to obtain
the required security regardless of the
time at which the Agency acquires
knowledge of the foregoing. Any losses
occasioned will not be enforceable by
the lender to the extent that loan funds
are used for purposes other than those
specifically approved by the Agency in
its Conditional Commitment for
Guarantee. Negligent servicing is
defined as the failure to perform those
services which a reasonably prudent
lender would perform in servicing its
own portfolio of loans that are not
guaranteed. The term includes not only
the concept of a failure to act, but also
not acting in a timely manner, acting in
a manner contrary to the manner in
which a reasonably prudent lender
would act up to the time of loan
maturity, or until a final loss is paid.
The Loan Note Guarantee or Assignment
Guarantee Agreement in the hands of a
holder shall not cover interest accruing
90 days after the holder has demanded
repurchase by the lender, nor shall the
Loan Note Guarantee or Assignment
Guarantee Agreement in the hands of a
holder cover interest accruing 90 days
after the lender or Agency has requested
the holder to surrender the evidence of
debt for repurchase.

§3575.4 Conditions of guarantee.

A loan guarantee under this part will
be evidenced by a Loan Note Guarantee
issued by the Agency. Each lender will
also execute a Lender’s Agreement.

(a) The entire loan will be secured by
the same security with equal lien
priority for the guaranteed and non-
guaranteed portions of the loan. The
non-guaranteed portion of the loan will
not be paid first nor given any
preference or priority over the
guaranteed portion.

(b) The lender will be responsible for
servicing the entire loan and will
remain mortgagee or secured party of
record notwithstanding the fact that
another party may hold a portion of the
loan.

(c) When a guaranteed portion of a
loan is sold to a holder, the holder shall
have all rights of the lender under the
Loan Note Guarantee to the extent of the
portion purchased. The lender will
remain bound by all the obligations
under the Loan Note Guarantee,
Lender’s Agreement, and Agency
program regulations. If the Agency
makes a payment to a holder, then the
lender must reimburse the Agency.
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(d) A lender will receive all payments
of principal and interest on the account
of the entire loan and will promptly
remit to each holder a pro rata share,
less any lender servicing fee.

(e) The lender may retain all of the
unguaranteed portion of the loan or may
sell part of the unguaranteed portion of
the loan through participation.
However, the lender is required to retain
5 percent of the loan amount from the
unguaranteed portion in their portfolio.

§83575.5—3575.7 [Reserved]

§3575.8 Access to lender’s records.
Upon request by the Agency, the
lender will permit representatives of the
Agency (or other agencies of the U.S.
Department of Agriculture authorized
by that Department or the U.S.
Government) to inspect and make
copies of any of the records of the
lender pertaining to the guaranteed
loans. Such inspection and copying may
be made during regular office hours of
the lender or at any other time the
lender and the Agency agree upon.

§3575.9 Environmental requirements.

Requirements for an environmental
review or mitigation actions are
contained in part 1940, subpart G, of
this title. The lender must assist the
Agency to ensure that the lender’s
applicant complies with any mitigation
measures required by the Agency’s
environmental review for the purpose of
avoiding or reducing adverse
environmental impacts of construction
or operation of the facility financed with
the guaranteed loan. This assistance
includes ensuring that the lender’s
applicant is to take no actions (for
example, initiation of construction) or
incur any obligations with respect to
their proposed undertaking that would
either limit the range of alternatives to
be considered during the Agency’s
environmental review process or which
would have an adverse effect on the
environment. If construction is started
prior to completion of the
environmental review and the Agency is
deprived of its opportunity to fulfill its
obligation to comply with applicable
environmental requirements, the
application for financial assistance may
be denied. Satisfactory completion of
the environmental review process must
occur prior to Agency approval of the
applicant’s request or any commitment
of Agency resources.

§§3575.10—3575.11

§3575.12 Inspections.

The lender will notify the Agency of
any scheduled field inspections during
construction and after issuance of the

[Reserved]

Loan Note Guarantee. The Agency may
attend such field inspections. Any
inspections or review conducted by the
Agency, including those with the
lender, are for the benefit of the Agency
only and not for the benefit of other
parties of interest. Agency inspections
do not relieve any parties of interest of
their responsibilities to conduct
necessary inspections.

§3575.13 Appeals.

Only the borrower, lender, or holder
can appeal an Agency decision. In cases
where the Agency has denied or
reduced the amount of final loss
payment to the lender, the adverse
decision may be appealed only by the
lender. A decision by a lender adverse
to the interest of the borrower is not a
decision by the Agency, whether or not
concurred in by the Agency. Appeals
will be handled in accordance with the
regulations of the National Appeals
Division, U.S. Department of
Agriculture, published at 7 CFR part 11.

§8§3575.14—3575.16 [Reserved]

§3575.17 Exception authority.

The Administrator may, in individual
cases, make an exception to any
requirement or provision of this subpart
or address any omission of this subpart
provided the Administrator determines
that application of the requirement or
provision, or failure to take action in the
case of an omission, would adversely
affect the Government’s financial
interest. Requests for exceptions must
be in writing by the State Director.

§83575.18—3575.19 [Reserved]

§3575.20 Eligibility.

(a) Availability of credit from other
sources. The Agency must determine
that the borrower is unable to obtain the
required credit without the loan
guarantee from private, commercial, or
cooperative sources at reasonable rates
and terms for loans for similar purposes
and periods of time. This determination
shall become a part of the Agency
casefile. The Agency must also
determine if an outstanding judgment
obtained by the United States in a
Federal Court (other than the U.S. Tax
Court) has been entered against the
borrower or if the borrower has an
outstanding delinquent debt with any
Federal agency. Such judgment or
delinquency shall cause the potential
borrower to be ineligible to receive a
loan guarantee until the judgment is
paid in full or otherwise satisfied or the
delinquency is cured.

(b) Legal authority and responsibility.
(1) Each borrower must have, or will
obtain, the legal authority necessary to

construct, operate, and maintain the
proposed facility and services. They
must also have legal authority for
obtaining security and repaying the
proposed loan.

(2) The borrower shall be responsible
for operating, maintaining, and
managing the facility and services, and
providing for the continued availability
and use of the facility and services at
reasonable rates and terms.

(i) These responsibilities must be
exercised by the borrower even though
the facility may be operated,
maintained, or managed by a third party
under contract, management agreement,
or written lease.

(ii) Leases may only be used when
this is the only feasible way to provide
the service, is the customary practice to
provide such service in the State, and
must provide for the borrower’s
management control of the facility.

(iii) Contracts, management
agreements, or leases must not contain
options or other provisions for transfer
of ownership.

(3) The lender is responsible for
reviewing any contracts, management
agreements, or leases to determine that
they will not adversely impact the
borrower’s repayment ability or the
security value of the guaranteed loan.

(c) Borrower. (1) A public body such
as a municipality, county, district,
authority, or other political subdivision
of a State located in a rural area.

(2) An organization operated on a not-
for-profit basis such as an association,
cooperative, or private corporation. For-
profit corporations operated as not-for-
profit corporations are eligible
borrowers as long as they operate as a
not-for-profit corporation for the
duration of their guaranteed loans.
Single member corporations or
corporations owned or substantially
controlled by other corporations or
associations are not eligible
organizations. Before a loan is made to
a borrower other than a public body, the
articles of incorporation or the loan
agreement will include a condition
similar to the following:

If the corporation dissolves or ceases to
perform the community facility objectives
and functions, the board of directors shall
distribute all business property and assets to
one or more nonprofit corporations or public
bodies. This distribution must be approved
by 75 percent of the users or members and
must serve the public welfare of the
community. The assets may not be
distributed to any members, directors,
stockholders, or others having financial or
managerial interest in the corporation.
Nothing herein shall prohibit the corporation
from paying its debts.

(3) A private nonprofit essential
community facility (other than utilities)
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must have significant ties with the local
rural community. Such ties are
necessary to ensure to the greatest
extent possible that a facility under
private control will carry out a public
purpose and continue to primarily serve
rural areas. Ties may be evidenced by
items such as:

(i) Association with, or controlled by,
a local public body or bodies or broadly
based ownership and controlled by
members of the community.

(ii) Substantial public funding
through taxes, revenue bonds, or other
local government sources, or substantial
voluntary community funding such as
would be obtained through a
community-wide funding campaign.

(4) Indian tribes on Federal and State
reservations and other federally
recognized Indian tribes.

(d) Facility location. Facilities must be
located in rural areas, except:

(1) For utility services such as natural
gas or hydroelectric serving both rural
and non-rural areas. In such cases,
Agency funds may be used to finance
only that portion serving rural areas,
regardless of facility location.

(2) Telecommunication projects. The
part of the facility located in a non-rural
area must be necessary to provide the
essential services to rural areas.

(e) Facilities for public use. All
facilities financed under the provisions
of this subpart shall be for public
purposes.

(1) Facilities will be installed to serve
any user within the service area who
desires service and can be feasibly and
legally served.

(2) In no case will boundaries for the
proposed service area be chosen in such
a way that any user or area will be
excluded because of race, color,
religion, sex, marital status, age,
disability, or national origin. This does
not preclude:

(i) Financing or constructing projects
in phases when it is not practical to
finance or construct the entire project at
one time, and

(i) Financing or constructing facilities
where it is not economically feasible to
serve the entire area, provided economic
feasibility is determined on the basis of
the entire system or facility and not by
considering the cost of separate
extensions to, or parts thereof.
Additionally, the borrower must
publicly announce a plan for extending
service to areas not initially receiving
service. Also, the borrower must
provide written notice to potential users
located in the areas not to be initially
served.

(3) The lender will determine that,
when feasible and legally possible,
inequities within the proposed project’s

service area for the same type service
proposed (i.e., gas distribution system)
will be remedied by the owner on, or
before, completion of the project.
Inequities are defined as unjustified
variations in availability, adequacy, or
quality of service. User rate schedules
for portions of existing systems or
facilities that were developed under
different financing, rates, terms, or
conditions do not necessarily constitute
inequities.

§8§3575.21—3575.23 [Reserved]

§3575.24 Eligible loan purposes.

(a) Funds may be used to construct,
enlarge, extend, or otherwise improve
other essential community facilities
providing essential service primarily to
rural residents and rural businesses.

(1) Essential community facilities
include, but are not limited to:

(i) Fire, rescue, and public safety,

(ii) Health services,

(iif) Community, social, or cultural
services,

(iv) Transportation facilities such as
streets, roads, and bridges,

(v) Telecommunication equipment,

(vi) Hydroelectric generating facilities
and related connecting systems and
appurtenances only when not eligible
for financing under the authorities of
the Rural Utilities Service. Funds may
not be used to finance other types of
electrical generating or transmitting
facilities,

(vii) Supplemental and supporting
structures for other rural electrification
or telephone systems (including
facilities such as headquarters and office
buildings, storage facilities, and
maintenance shops) only when not
eligible for financing under the
authorities of the Rural Utilities Service,

(viii) Natural gas distribution systems,

(ix) Industrial park sites (but only to
the extent of land acquisition and
necessary site preparation) including
access ways and utility extensions to
and throughout the site. Funds may not
be used in connection with industrial
parks to finance on-site utility systems
or business and industrial buildings,
and

(x) Recreational facilities.

(2) Otherwise improve includes, but is
not limited to, the following:

(i) The purchase of major equipment
(such as telecommunication equipment
and X-ray machines) which will in
themselves provide an essential service
to rural residents,

(ii) The purchase of existing facilities,
when necessary, either to improve or to
prevent a loss of service, and

(iii) Payment of tap fees and other
utility connection charges as provided
in utility purchase contracts.

(b) Funds also may be used:

(1) To construct or relocate public
buildings, roads, bridges, fences, or
utilities and to make other public
improvements necessary to the
successful operation or protection of
facilities authorized by paragraph (a) of
this section.

(2) To relocate private buildings,
roads, bridges, fences, or utilities, and
other private improvements necessary to
the successful operation or protection of
facilities authorized in paragraph (a) of
this section.

(3) To pay the following expenses (but
only when such expenses are a
necessary part of a loan to finance
facilities authorized in paragraph (a) of
this section):

(i) Reasonable fees and costs such as
origination fee, loan guarantee fee, legal,
engineering, architectural, fiscal
advisory, recording, environmental
impact analyses, archaeological surveys,
possible salvage or other mitigation
measures, planning and establishing or
acquiring rights.

(ii) Interest on loans until the facility
is self-supporting, but not for more than
2 years unless a longer period is
approved by the Agency; interest on
loans secured by general obligation
bonds until tax revenues are available
for payment, but not for more than 2
years unless a longer period is approved
by the Agency’s National Office; and
interest on interim financing.

(iii) Costs of acquiring interest in
land; rights such as water rights, leases,
permits, rights-of-way, and other
evidence of land or water control
necessary for development of the
facility.

(iv) Purchasing or renting equipment
necessary to install, maintain, extend,
protect, operate, or utilize facilities.

(v) Initial operating expenses for a
period ordinarily not exceeding 1 year
when the borrower is unable to pay
such expenses.

(vi) Refinancing debts incurred by, or
on behalf of, a community when all of
the following conditions exist:

(A) The debts being refinanced are
less than 50 percent of the total loan,

(B) The debts were incurred for the
facility or service being financed or any
part thereof (such as interim financing,
construction expenses, etc.), and

(C) Arrangements cannot be made
with the creditors to extend or modify
the terms of the debts so that a sound
basis will exist for making a loan.

(4) To pay obligations for construction
incurred prior to filing a preapplication
and application with the Agency.
Construction work must not be started
(and obligations for such work or
materials must not be incurred) before
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the Conditional Commitment for
Guarantee is issued. If there are
compelling reasons for proceeding with
construction before the Conditional
Commitment for Guarantee is issued,
lenders may request Agency approval to
pay such obligations and not jeopardize
a guarantee from the Agency. Such
request must comply with the following:

(i) Provide conclusive evidence that
the contract was entered into without
intent to circumvent the Agency
regulations. However, the Agency is not
required or obligated to pay a loss
unless a written guarantee is issued,

(ii) Modify the outstanding contract to
conform with the provisions of this
subpart. Where this is not possible,
modifications will be made to the extent
practicable and, as a minimum, the
contract must comply with all State and
local laws and regulations as well as
statutory requirements and executive
orders related to the Agency financing.
When construction is complete and it is
impracticable to modify the contract,
the borrower and lender must provide
the certification required by paragraph
(b)(4)(iii) of this section,

(iii) Provide a certification by an
engineer or architect that any
construction performed complies fully
with the plans and specifications, and

(iv) The borrower and the contractor
must have complied with all statutory
and executive order requirements
related to Agency financing for
construction already performed even
though the requirements may not have
been included in the contract
documents.

§3575.25 Ineligible loan purposes.

Loan funds may not be used to
finance:

(a) Properties to be used for
commercial rental when the borrower
has no control over tenants and services
offered except for industrial-site
infrastructure development,

(b) Facilities primarily for the purpose
of housing Federal or State agencies,

(c) Community antenna television
services or facilities,

(d) Telephone systems,

(e) Facilities which are not modest in
size, design, and cost,

(f) Finder’s and packager’s fees,

(9) Projects located within the Coastal
Barriers Resource System that do not
qualify for an exception as defined in
section 6 of the Coastal Barriers
Resource Act, 16 U.S.C. 3501 et seq.
(available in any Agency office),

(h) New combined sanitary and storm
water sewer facilities, or

(i) Projects that are located in a
special flood or mudslide hazard area as
designated by the Federal Emergency

Management Agency in a community
that is not participating in the National
Flood Insurance Program.

§3575.26

§3575.27 Eligible lenders.

(a) Eligible lenders. Eligible lenders
(as defined in this section) may
participate in the loan guarantee
program. These lenders must be subject
to credit examination and supervision
by an appropriate agency of the United
States or a State that supervises and
regulates credit institutions. A lender
must have the capability to adequately
service loans for which a guarantee is
requested. Eligible lenders are:

(1) Any Federal or State chartered
bank or savings and loan association;

(2) Any mortgage company that is a
part of a bank holding company;

(3) Bank for Cooperatives, National
Rural Utilities Cooperative Finance
Corporation, Farm Credit Bank of the
Federal Land Bank, or other Farm Credit
System institution with direct lending
authority authorized to make loans of
the type guaranteed by this subpart;

(4) An insurance company regulated
by a State or National insurance
regulatory agency;

(5) State Bond Banks or State Bond
Pools; and

(6) Other lenders that possess the
legal powers necessary and incidental to
making and servicing guaranteed loans
involving community development-type
projects. These lenders must also be
subject to credit examination and
supervision by either an appropriate
agency of the United States or a State
that supervises and regulates credit
institutions and provide documentation
acceptable to the Agency that they have
the ability to service the loan. Lenders
under this category must be approved
by the National Office prior to the
issuance of the loan guarantee.

(b) Conflict of interest. When the
lender’s officers, stockholders, directors,
or partners (including their immediate
families) or the borrower, its officers,
stockholders, directors, or partners
(including their immediate families)
own, or have management
responsibilities in each other, the lender
must disclose such business or
ownership relationships. The Agency
will determine if such relationships are
likely to result in a conflict of interest.
This does not preclude lender officials
from being on the borrower’s board of
directors.

[Reserved]

§3575.28 Transfer of lenders or borrowers
(prior to issuance of Loan Note Guarantee).
(a) Prior to issuance of the loan
guarantee, the Agency may approve the
transfer of an outstanding Conditional

Commitment for Guarantee from the
present lender to a new eligible lender,
provided:

(1) The former lender states in writing
why it does not wish to continue to be
the lender for this project;

(2) No substantive changes in
ownership or control of the borrower
has occurred,;

(3) No substantive changes in the
borrower’s written plan, scope of work,
or changes in the purpose or intent of
the project has occurred; and

(4) No substantive changes in the loan
agreement or Conditional Commitment
for Guarantee are required.

(b) The substitute lender must execute
a new application for loan and
guarantee (available in any Agency
office).

(c) If approved, the Agency will issue
a letter of amendment to the original
Conditional Commitment for Guarantee
reflecting the new lender who will
acknowledge acceptance of the offer in
writing.

(d) Once the Conditional Commitment
for Guarantee is issued, the Agency will
not approve any substitution of
borrowers, including changes in the
form of the legal entity. Exceptions to a
change in the legal entity may be
requested when the original borrower is
replaced with substantially the same
individuals or officers with the same
interest as originally approved.

§3575.29 Fees and charges by lender.

(a) Routine charges and fees. The
lender may establish the charges and
fees for the loan, provided they do not
exceed those charged other borrowers
for similar types of transactions.
“*Similar types of transactions”” mean
those transactions involving the same
type of loan for which a non-guaranteed
loan borrower would be assessed
charges and fees.

(b) Late payment fees. Late payment
charges will not be covered by the Loan
Note Guarantee. Such charges may not
be added to the principal and interest
due under any guaranteed note. Late
payment charges may be made only if:

(1) They are routinely made by the
lender in all types of loan transactions;

(2) Payment has not been received
within the customary timeframe
allowed by the lender; or

(3) The lender agrees with the
borrower, in writing, that the rate or
method of calculating the late payment
charges will not be changed to increase
charges while the Loan Note Guarantee
is in effect.

(c) Guarantee fees. The guaranteed
loan fee will be the applicable guarantee
fee rate multiplied by the principal loan
amount multiplied by the percent of
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guarantee. The one-time guarantee fee is
paid when the Loan Note Guarantee is
issued.

(1) The fee will be paid to the Agency
by the lender and is nonreturnable. The
lender may pass the fee to the borrower.

(2) The guarantee fee rates are
available in any Agency office.

§3575.30 Loan guarantee limitations.

The percentage of guarantee, up to the
maximum allowed by this section, is a
matter for negotiation between the
lender and the Agency.

(a) The maximum guarantee is 90
percent of eligible loss.

(b) The lender will retain a minimum
of 5 percent of the total loan amount.
The retained amount must be from the
unguaranteed portion of the loan and
cannot be participated to another
lender.

§§3575.31—3575.32

§3575.33 Interest rates.

(a) General. Rates will be negotiated
between the lender and the borrower.

They may be either fixed or variable
rates. Interest rates will be those rates
customarily charged borrowers in
similar circumstances in the ordinary
course of business and are subject to
Agency review and approval.

(b) Variable rate publication. A
variable interest rate must be tied to a
base rate published periodically in a
recognized national or regional financial
publication specifically agreed to by the
lender and borrower. Such an agreement
must be documented in the borrower or
lender loan agreement.

(1) Interest rate caps and incremental
adjustment limitations will also be
negotiated between the lender and the
borrower. Notice of any interest rate
change proposed by the lender should
allow a sufficient time period for the
borrower to obtain any required State or
other regulatory approval and to
implement any user rate adjustments
necessary as a result of the interest rate
change. The intervals between interest
rate adjustments will be specified in the
loan agreement (but not more often than
quarterly).

(2) The lender must incorporate
within the variable rate note, the
provision for adjustment of payments
coincident with an interest rate
adjustment. This will ensure the
outstanding principal balance is
properly amortized within the
prescribed loan maturity and eliminate
the possibility of a balloon payment at
the end of the loan.

(c) Changes. Any change in the
interest rate between the date of
issuance of the Conditional

[Reserved]

Commitment for Guarantee and before
the issuance of the Loan Note Guarantee
must be approved by the Agency.
Approval of such change will be shown
as an amendment to the Conditional
Commitment for Guarantee.

(d) Different rates on guaranteed and
unguaranteed portion of the loan. It is
permissible to have one interest rate on
the guaranteed portion of the loan and
another interest rate on the
unguaranteed portion of the loan,
provided the lender and borrower agree,
and:

(1) The rate on the unguaranteed
portion does not exceed that currently
being charged on loans for similar
purposes to borrowers under similar
circumstances; and,

(2) The rate on the guaranteed portion
of the loan will not exceed the rate on
the unguaranteed portion. This
requirement does not apply when the
unguaranteed rate is variable and the
guaranteed portion is fixed.

(e) Multi-rates. When multi-rates are
used, the lender will provide the
Agency with the overall effective
interest rate for the entire loan. Multi-
rate loans may be either fixed, variable,
or a combination of fixed and variable.
When a combination of fixed and
variable interest rates are used, the
interest rate for the unguaranteed
portion will not be lower than the
guaranteed portion of the loan.

§3575.34 Terms of loan repayment.

(a) General. Principal and interest on
the loan will be due and payable as
provided in the note except, any interest
accrued as the result of the borrower’s
default on the guaranteed loan over and
above that which would have accrued at
the note rate on the guaranteed loan will
not be guaranteed by the Agency. The
lender will structure repayments as
established in the loan agreement
between the lender and borrower.
Ordinarily, such installments will be
scheduled for payment as agreed upon
by the lender and borrower on terms
that reasonably ensure repayment of the
loan. However, the first installment to
include a repayment of principal may be
scheduled for payment after the project
is operable and has begun to generate
income. Such installment must be due
and payable within 3 years from the
date of the note and at least annually
thereafter. Interest will be due at least
annually from the date of the note.
Monthly payments will be required
except for borrowers with income
limited to less frequent intervals.

(b) Term length. The maximum time
allowable for final maturity for a
guaranteed CP loan will be limited to

the useful life of the facility, not to
exceed 40 years.

(c) Balloon payments. The principal
balance should be properly amortized
within the prescribed loan maturity.
Balloon payments at the end of the loan
are prohibited.

8§3575.35—3575.36 [Reserved]

§3575.37 Insurance and fidelity bonds.

The lender must provide evidence
that the borrower has adequate
insurance and fidelity bond coverage by
loan closing or start of construction,
whichever occurs first. Adequate
coverage must be maintained for the life
of the loan and is subject to Agency
review and approval.

8§83575.38—3575.39 [Reserved]

§3575.40 Equal opportunity and Fair
Housing Act requirements.

(a) Equal Credit Opportunity Act. The
lender will comply with the
requirements of title V of the Equal
Credit Opportunity Act (15 U.S.C. 1691
et seq.). (See the Federal Reserve Board
Regulation, 12 CFR part 202.)

(b) Fair Housing Act. Certain housing-
related projects such as nursing homes,
group homes, or assisted-living facilities
must comply with the requirements of
the Fair Housing Act (42 U.S.C. 3601 et
seq.). This includes completion of an
Affirmative Fair Housing Marketing
Plan and compliance with the Housing
and Urban Development accessibility
guidelines except for areas open to the
public which are covered by the
Americans with Disabilities Act (42
U.S.C. 12181 et seq.). The lender will
determine that the borrower has a valid
plan in effect at all times.

§3575.41 [Reserved]

§3575.42 Design and construction
requirements.

The lender will provide the Agency
with a written certification at the end of
construction that all funds were utilized
for authorized purposes. The borrower
and the lender will authorize designs
and plans based upon the preliminary
architectural and engineering reports or
plans approved by the lender and
concurred in by the Agency. The
borrower will take into consideration
any lender or Agency comments when
the facility is being designed.

(a) Architectural and engineering
practices. All project facilities must be
designed utilizing accepted
architectural and engineering practices
and must conform to applicable Federal,
State, and local codes and requirements.
The lender must ensure that the
planned project will be completed
within the available funds and, once
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completed, will be suitable for the
borrower’s needs.

(b) Construction monitoring. The
lender will monitor the progress of
construction and undertake the reviews
and inspections necessary to ensure that
construction proceeds in accordance
with the approved plans, specifications,
and contract documents and that funds
are used for eligible project costs. The
lender must expeditiously report any
problems in project development to the
Agency.

(c) Equal employment opportunities.
For all construction contracts in excess
of $10,000, the contractor must comply
with Executive Order 11246 entitled
“Equal Employment Opportunity’ as
amended and as supplemented by
applicable Department of Labor
regulations (41 CFR part 60-1). The
borrower and lender are responsible for
ensuring that the contractor complies
with these requirements.

(d) Americans with Disabilities Act.
Community Facilities loans which
involve the construction of, or addition
to, facilities that accommodate the
public and commercial facilities as
defined by the Americans with
Disabilities Act (42 U.S.C. 12181—et
seqg.) must comply with that Act. The
lender and borrower are responsible for
compliance.

§3575.43 Other Federal, State, and local
requirements.

In addition to the specific
requirements of this subpart and
beginning on the date of issuance of the
Loan Note Guarantee, proposals for
facilities financed in whole or in part
with a loan guaranteed by the Agency
will be coordinated with all appropriate
Federal, State, and local agencies.
Borrowers and lenders will be required
to comply with any Federal, State, or
local laws or regulatory commission
rules which are in existence and which
affect the project including, but not
limited to:

(a) Organization and authority to
design, construct, develop, operate, and
maintain the proposed facilities;

(b) Borrowing money, giving security,
and raising revenues for repayment;

(c) Land use zoning;

(d) Health, safety, and sanitation
standards; and

(e) Protection of the environment and
consumer affairs.

88 3575.44-3575.46 [Reserved]

§3575.47 Economic feasibility
requirements.

All projects financed under the
provisions of this section must be based
on taxes, assessments, revenues, fees, or
other sources of revenues in an amount

sufficient to provide for facility
operation and maintenance, a
reasonable reserve, and debt payment.
Other sources of revenue or guarantors
are particularly important in
considering the feasibility of recreation-
type loans. The lender is responsible for
determining the credit quality and
economic feasibility of the proposed
loan and must address all elements of
the credit quality in a written financial
feasibility analysis which includes
adequacy of equity, cash flow, security,
history, and management capabilities.
Financial feasibility reports must take
into consideration any interest rate
adjustment which may be instituted
under the terms of the note. The
lender’s financial credit analysis may
also serve as the feasibility analysis
when sufficient evidence is included to
determine economic feasibility as well
as financial viability.

(a) Financial feasibility. The borrower,
lender, or other qualified entity must
prepare the financial feasibility analysis
(suggested financial feasibility
guidelines are available in any Agency
office) in the following instances:

(1) Facilities primarily used for fire
and rescue services;

(2) Facilities that are not dependent
on facility revenues for debt payment;

(3) Loans of less than $500,000; or

(4) Projects in which the borrower has
operated similar facilities on a
financially successful basis.

(b) Utility projects. The borrower’s
consulting engineer may complete the
financial feasibility analysis for utility
systems.

(c) Other community facilities.
Financial feasibility reports for all other
facilities must be prepared by a
qualified entity not having a direct
interest in the management of the
facility. The lender may prepare the
feasibility study if qualified staff is
available.

(d) Exceptions. The Agency loan
approval official may exempt the lender
from the requirement for an
independent financial feasibility report
(when requested by the borrower and
the lender) provided the approval
official determines that the financial
feasibility analysis prepared by the
borrower fairly represents the financial
feasibility of the facility and the
financial feasibility analysis contains an
accurate projection of the usage,
revenues, and expenses of the facility.

(e) Insufficient information. When the
lender or Agency has insufficient
information to determine the borrower’s
repayment ability, an independent
feasibility analysis is required.

§3575.48 Security.

(a) Lender responsibility. The lender
is responsible for obtaining and
maintaining proper and adequate
security to protect the interest of the
lender, the holder, and the Government.

(b) Type of security. Security must be
of such a nature that repayment of the
loan is reasonably ensured when
considered with the integrity and ability
of project management, soundness of
the project, and the borrower’s
prospective earnings. The security may
include, but is not limited to, the
following: General obligation bonds,
revenue bonds, pledge of taxes or
assessments, assignment of facility
revenue, land, easements, rights-of-way,
water rights, buildings, machinery,
equipment, accounts receivable,
contracts, cash, or other accounts or
assignments of leases or leasehold
interest.

(c) Separate security. All security
must secure the entire loan. The lender
will not take separate security to secure
only the unguaranteed portion of the
loan. The lender will not require
compensating balances or certificates of
deposit as a means of eliminating the
lender’s exposure on the unguaranteed
portion of the loan.

8§83575.49—3575.51 [Reserved]

§3575.52 Processing.

(a) Preapplications. (1) The
preapplication package must be
submitted either alone or the necessary
information may be submitted
simultaneously with the application.
The preapplication package will
contain:

(i) An Application for Federal
Assistance on a form provided by the
Agency (available in any Agency office);

(ii) State intergovernmental or other
type review comments and
recommendations for the borrower’s
project (clearinghouse comments, if
applicable);

(iii) Supporting documentation
necessary to make an eligibility
determination such as financial
statements, audits, copies of
organizational documents, existing debt
instruments, etc.; and

(iv) Documentation of lender
eligibility in accordance with § 3575.27.

(2) If the Agency determines that the
project may meet requirements and is
likely to be funded, the lender must
submit a complete application if it has
not previously submitted one. The
Agency must do an environmental
review before further processing will be
completed.

(b) Applications. Contents of
application package:
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(1) Application for Loan and
Guarantee on a form prescribed by the
Agency (available in any Agency office);

(2) Proposed loan agreement;

(3) Request for Environmental
Information (available in any Agency
office);

(4) Preliminary architectural or
engineering report;

(5) Cost estimates;

(6) Appraisal reports (as appropriate);

(7) Credit reports;

(8) Financial feasibility analysis and
report; and

(9) Any additional information
required.

§3575.53 Evaluation of application.

If the Agency determines that the
borrower is eligible, the proposed loan
is for an eligible purpose, there is
reasonable assurance of repayment
ability, sufficient collateral and equity
exists, the proposed loan complies with
all applicable statutes and regulations,
the environmental review is complete
and considered in determining
compliance, and adequate funds are
available, the Agency will provide the
lender and the borrower with the
Conditional Commitment for Guarantee,
listing all conditions for the guarantee.
Applicable requirements will include
the following:

(a) Approved use of guaranteed loan
funds (source and use of funds);

(b) Rates and terms of the loan;

(c) Scheduling of payments;

(d) Number of customers;

(e) Security and lien priority;

(f) Appraisals;

(9) Insurance and bonding;

(h) Financial reporting;

(i) Equal opportunity and
nondiscrimination;

(j) Environment or mitigation;

(k) Americans with Disabilities Act;

(I) By-laws and articles of
incorporation changes; and

(m) Other requirements necessary to
protect the Government.

§83575.54-3575.58 [Reserved]

§3575.59 Review of requirements.

(a) Lender and borrower. The lender
and borrower must complete and sign
the Acceptance of Conditions and return
a copy to the Agency as soon as
possible. Notwithstanding the preceding
sentence, if certain conditions cannot be
met, the lender and borrower may
propose alternate conditions for Agency
consideration.

(b) Cancellation. If the lender decides
at any time after receiving a Conditional
Commitment for Guarantee that it no
longer wants a guarantee, the lender
must immediately advise the Agency of
the cancellation.

(c) Modifications. The lender agrees
that once the Conditional Commitment
for Guarantee is issued and accepted by
the lender and borrower, it will not be
modified as to the scope of the project,
overall facility concept, project purpose,
use of proceeds, or other terms and
conditions.

§8§3575.60-3575.62 [Reserved]

§3575.63 Conditions precedent to
issuance of the Loan Note Guarantee.

The Loan Note Guarantee will not be
issued until:

(a) The lender certifies that:

(1) No changes have been made in the
lender’s loan conditions and
requirements since the issuance of the
Conditional Commitment for Guarantee
except those approved in the interim by
the Agency in writing.

(2) All planned property acquisition
has been completed and all
development has been substantially
completed in accordance with plans,
specifications, and applicable building
codes. No costs have exceeded the
amounts approved by the lender and the
Agency.

(3) Required insurance is in effect.

(4) All equal opportunity and Fair
Housing Plan requirements have been
met.

(5) The loan has been properly closed
and the required security instruments
have been obtained on any after-
acquired property that cannot be
covered initially under State statutory
provisions.

(6) The borrower has marketable title
to the collateral then owned by the
borrower, subject to the instrument
securing the loan to be guaranteed and
subject to any other exceptions
approved, in writing, by the Agency.

(7) When required, the entire amount
of the loan for working capital has been
disbursed except in cases where the
Agency has approved disbursement over
an extended time.

(8) All other requirements of the
Conditional Commitment for Guarantee
have been met.

(9) Lien priorities are consistent with
requirements of the Conditional
Commitment for Guarantee.

(10) The loan proceeds have been
disbursed for purposes and in amounts
consistent with the Conditional
Commitment for Guarantee and as
specified on the application for the
guaranteed loan. A copy of a detailed
statement by the lender detailing the use
of loan funds will be attached to support
this certification.

(11) There has been no substantive
adverse change in the borrower’s
financial condition nor any other

adverse change in the borrower during
the period of time from the Agency’s
issuance of the Conditional
Commitment for Guarantee to issuance
of the Loan Note Guarantee. The
lender’s certification must address all
adverse changes of the borrower and the
guarantors. For purposes of this
paragraph, the term borrower includes
any parent, affiliate, or subsidiary of the
borrower.

(12) All Federal, State, and local
design and construction requirements
have been met.

(13) The lender understands and will
meet the requirements of the Debt
Collection Act (chapter 37 of title 31 of
the United States Code).

(14) The lender would not make the
loan without an Agency guarantee.

(b) The lender has executed and
delivered the Lender’s Agreement and
closing report for the guaranteed loan
along with the appropriate guarantee
fee.

(c) The lender has advised the Agency
of plans to sell or assign any part of the
loan as provided in the Lender’s
Agreement.

(d) Where applicable, the lender must
certify that the borrower has obtained:

(1) A legal opinion relative to the title
to rights-of-way and easements. Lenders
are responsible for ensuring that
borrowers have obtained valid,
continuous, and adequate rights-of-way
and easements needed for the
construction, operation, and
maintenance of a facility.

(2) A title opinion or title insurance
showing ownership of the land and all
mortgages or other lien defects,
restrictions, or encumbrances, if any. It
is the responsibility of the lender to
ensure that the borrower has obtained
and recorded such releases, consents, or
subordinations to such property rights
from holders of outstanding liens or
other instruments as may be necessary
for the construction, operation, and
maintenance of the facility and to
provide the required security. For
example, when a site is for major
structures for utility-type facilities (such
as a gas distribution system) and the
lender and borrower are able to obtain
only a right-of-way or easement on such
a site rather than a fee simple title, such
a title opinion must be requested.

(e) For loans exceeding $150,000, the
lender has certified its compliance with
the Anti-Lobby Act (18 U.S.C. 1913).
Also, if any funds have been, or will be,
paid to any person for influencing or
attempting to influence an officer or
employee of any agency, a Member of
Congress, an officer or employee of
Congress, or an employee of a Member
of Congress in connection with this
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commitment providing for the United
States to guarantee a loan, the lender
shall completely disclose such lobbying
activities in accordance with 31 U.S.C.
1352.

(f) If the Loan Note Guarantee cannot
be issued before the Conditional
Commitment expires, the lender must
submit a written request for an
extension of the expiration date. The
lender must document and certify to
paragraph (a)(1) and (a)(11) of this
section specifically identifying any
modifications.

(9) Coincident with, or immediately
after, loan closing, the lender will
contact the Agency and provide those
documents and certifications required
in this section. For loans to public
bodies, lenders may require an opinion
from recognized bond counsel regarding
the adequacy of the preparation and
issuance of the debt instruments. Only
when the Agency is satisfied that all
conditions for the guarantee have been
met will the Loan Note Guarantee be
executed.

§3575.64 Issuance of Lender’s
Agreement, Loan Note Guarantee, and
Assignment Guarantee Agreement.

(a) Lender’s Agreement. If the Agency
finds that all requirements have been
met, the lender and the Agency will
execute the Lender’s Agreement. The
original will be retained by the Agency
and a signed duplicate original will be
retained by the lender. A separate
Lender’s Agreement must be executed
for each loan to be guaranteed by the
Agency.

(b) Loan Note Guarantee. (1) Upon
receipt of the executed Lender’s
Agreement and after all requirements
have been met, the Agency will execute
the Loan Note Guarantee. All originals
of the Loan Note Guarantee will be
provided to the lender and attached to
the note.

(2) If the lender has selected the
multi-note system, a Loan Note
Guarantee will be prepared and attached
to each note the borrower issues. All the
notes will be listed on the Loan Note
Guarantee. Not more than ten notes will
be issued for the guaranteed portion
(unless the Agency and borrower agree
otherwise) and one note issued for the
unguaranteed portion.

(c) Assignment of Guarantee. In the
event the lender assigns the guaranteed
portion of the loan to a holder, the
lender, holder, and Agency will execute
an Agency prescribed Assignment
Guarantee Agreement.

(d) Failure to meet conditions. If the
Agency determines that it cannot
execute the Loan Note Guarantee
because all requirements have not been

met, the lender will have a reasonable
period within which to satisfy the
objections. If the lender satisfies the
objections within the time allowed, the
guarantee will be issued.

(e) Loan closing report. The lender
will prepare and deliver a guaranteed
loan closing report for each loan to be
guaranteed and a guarantee fee to the
Agency in return for the Loan Note
Guarantee.

§3575.65 Lender's sale or assignment of
the guaranteed portion of loan.

The lender may retain all of the
guaranteed loan. The lender must not
sell or participate any amount of the
guaranteed or non-guaranteed portion of
the loan to the borrower or to members
of the borrower’s immediate families,
the borrower’s officers, directors,
stockholders, other owners, or a
subsidiary or affiliate. Disposition of the
guaranteed portion of a loan may not be
made prior to full disbursement,
completion of construction, and
acquisition of real estate and equipment
without the prior written approval of
the Agency. If the lender desires to
market all or part of the guaranteed
portion of the loan at, or subsequent to,
loan closing, the loan must not be in
default.

(a) Assignment. Any sale or
assignment by the lender of the
guaranteed portion of the loan must be
accomplished in accordance with the
conditions in the Lender’s Agreement.

(b) Participation. The lender may
obtain participation in the loan under
its normal operating procedures.

(c) Minimum retention. The lender is
required to hold in its own portfolio or
retain a minimum of 5 percent of the
total loan amount. This amount must be
of the non-guaranteed portion of the
loan and cannot be participated to
another. The lender may sell the
remaining amount of the non-
guaranteed portion of the loan only
through participation.

§§3575.66—3575.68

§3575.69 Loan servicing.

(a) Lender responsibilities. The lender
is responsible for servicing the entire
loan in accordance with the lender’s
loan agreement. The unguaranteed
portion of the loan will not be paid first
nor given any preference or priority over
the guaranteed portion of the loan. The
lender is responsible for taking all
servicing actions that a prudent lender
would perform in servicing a portfolio
of loans that are not guaranteed. This
responsibility includes, but is not
limited to, the collection of payments;
obtaining compliance with the
covenants and provisions in the note,

[Reserved]

loan agreement, security instrument, or
any supplemental agreements; obtaining
and analyzing financial statements;
verifying the payment of taxes and
insurance premiums; and maintaining
liens on collateral. The lender must
notify the Agency of any violation of the
loan agreement with the borrower
within 30 days of such violation.

(b) Financial reports. The lender must
obtain the financial statements required
by the Loan Agreement. The lender
must submit the borrower’s annual
financial statements to the Agency
within 120 days of the end of the
borrower’s fiscal year. The lender must
analyze the financial statements and
provide the Agency with a written
summary of the lender’s analysis and
conclusions, including trends, strengths,
weaknesses, extraordinary transactions,
and other indications of the financial
condition of the borrower. Additionally,
when applicable, the lender will require
an audit in accordance with Office of
Management and Budget (OMB)
circulars (available in any Agency
office).

(c) Delinquent loans. The lender will
service delinquent loans in accordance
with the Lender’s Agreement and
reasonable and prudent lending
standards.

(d) Loan balances. The lender must
report to the Agency the outstanding
principal and interest balance on each
guaranteed loan semiannually.

(e) Collateral inspections. The lender
will inspect the collateral as often as
necessary to properly service the loan.

§83575.70—3575.72 [Reserved]

§3575.73 Replacement of loss, theft,
destruction, mutilation, or defacement of
Loan Note Guarantee or Assignment
Guarantee Agreement.

(a) Replacement of Loan Note
Guarantee. The Agency may issue a
replacement Loan Note Guarantee or
Assignment Guarantee Agreement
which may have been lost, stolen,
destroyed, mutilated, or defaced to the
lender or holder upon receipt of a
certificate of loss and an indemnity
bond in accordance with this section.

(b) Lender responsibilities. When a
Loan Note Guarantee or Assignment
Guarantee Agreement is lost, stolen,
destroyed, mutilated, or defaced while
in the custody of the lender or holder,
the lender will coordinate the activities
of the party who seeks the replacement
documents and will submit the required
documents to the Agency for processing.
The requirements for replacement are as
follows:

(1) A certificate of loss properly
notarized which includes:
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(i) Legal name and present address of
either the lender or the holder who is
requesting the replacement forms;

(ii) Legal name and address of the
lender of record;

(iii) Capacity of person certifying;

(iv) Full identification of the Loan
Note Guarantee or Assignment
Guarantee Agreement, including the
name of the borrower, Agency case
number, date of the Loan Note
Guarantee, Assignment Guarantee
Agreement, face amount of the evidence
of debt purchased, date of evidence of
debt, present balance of the loan,
percentages of guarantee and, if
Assignment Guarantee Agreement, the
original named holder and the
percentage of the guaranteed portion of
the loan assigned to that holder. Any
existing parts of the document to be
replaced must be attached to the
certificate;

(v) A full statement of circumstances
of the loss, theft, or destruction of the
Loan Note Guarantee or Assignment
Guarantee Agreement; and

(vi) The holder shall present evidence
demonstrating current ownership of the
Loan Note Guarantee and Note or
Assignment Guarantee Agreement. If the
present holder is not the same as the
original holder, a copy of the
endorsement of each successive holder
in the chain of transfer from the initial
holder to present holder must be
included. If copies of the endorsement
cannot be obtained, best available
records of transfer must be presented to
the Agency (e.g., order confirmation,
canceled checks, etc.).

(2) An indemnity bond acceptable to
the Agency shall accompany the request
for replacement except when the holder
is the United States, a Federal Reserve
Bank, a Federal Government
corporation, a State or Territory, or the
District of Columbia.

(3) All indemnity bonds must be
issued and payable to the United States
of America. The bond shall be in an
amount not less than the unpaid
principal and interest. The bond shall
hold the Government harmless against
any claim or demand which might arise
or against any damage, loss, costs, or
expenses which might be sustained or
incurred by reasons of the loss or
replacement of the instruments.

§3575.74 [Reserved]

§3575.75 Defaults by borrower.

(a) Lender notification to Agency. The
lender must notify the Agency when a
borrower is 30 days past due on a
payment, has not met its responsibilities
of providing the required financial
statements, or is otherwise in default.

The lender will continue to keep the
Agency informed on a bimonthly basis
until such time as the loan is no longer
in default. If a monetary default exceeds
60 days, the lender will arrange a
meeting with the borrower to resolve the
default. The lender will provide a
summary of the meeting and any
decisions or actions agreed upon.

(b) Servicing options. In considering
servicing options, the prospects for
providing a permanent cure without
adversely affecting the risks to the
Agency and the lender must be the
paramount objective. Temporary
curative actions (such as payment
deferments or collateral subordination)
must strengthen the loan and be in the
best financial interest of the lender and
the Agency. Some of these actions may
require concurrence of the holder.

(c) Multi-note. If the loan was closed
with the multi-note option, the lender
may need to possess all notes to take
some servicing actions. In those
situations when the Agency is holder of
some of the notes, the Agency may
endorse the notes back to the lender,
provided a proper receipt is received
from the lender which defines the
reason for the transfer. Under no
circumstances will the Agency endorse
the original Loan Note Guarantee to the
lender.

§8§3575.76—3575.77 [Reserved]

§3575.78 Repurchase of loan.

(a) Repurchase by lender. The lender
has the option to repurchase the loan
from a holder within 30 days of written
demand from the holder when the
borrower is in default not less than 60
days on payment. The repurchase will
be for an amount equal to the unpaid
guaranteed portion of principal and
accrued interest less the lender’s
servicing fee. The guarantee does not
cover the note interest to the holder on
the guaranteed loan accruing after 90
days from the date of the demand letter
to the lender. The holder will
concurrently send a copy of the demand
to the Agency. The lender will accept an
assignment without recourse from the
holder upon repurchase. The lender is
encouraged to repurchase the loan to
facilitate the accounting of funds,
resolve the problem, and permit the
borrower to cure the default, where
reasonable. The lender will notify the
holder and the Agency of its decision
within 30 days of receipt of demand
from the holder.

(b) Agency repurchase. (1) If the
lender does not repurchase as provided
in paragraph (a) of this section, the
Agency will purchase from the holder
the unpaid principal balance of the

guaranteed portion together with
accrued interest to date of repurchase
(less the lender’s servicing fee) within
30 days after written demand to the
Agency. The guarantee will not cover
the note interest to the holder on the
guaranteed loan accruing after 90 days
from the date of the original demand
letter. The lender shall not charge the
Agency any servicing fees nor are any
such fees collectible from the Agency.

(2) The holder’s demand to the
Agency must include a copy of the
written demand made upon the lender.
The holder or duly authorized agent
must also include evidence of the right
to require payment from the Agency.
Such evidence will consist of either the
original of the Loan Note Guarantee
properly endorsed to the Agency or the
original of the Assignment Guarantee
Agreement properly assigned to the
Agency without recourse including all
rights, title, and interest in the loan. The
Agency will be subrogated to all rights
of the holder. The holder must include
in the demand the amount due
including unpaid principal, unpaid
interest to date of demand, and interest
subsequently accruing from the date of
demand to the proposed payment date.
Unless otherwise agreed to by the
Agency, such proposed payment will
not be later than 30 days from the date
of demand.

(3) The lender must promptly provide
the Agency with the information
necessary for the Agency’s
determination of the appropriate
amount due the holder upon the
Agency’s notification to the lender of
the holder’s demand for payment. This
information must be certified by an
authorized officer of the lender. Any
discrepancy between the amount
claimed by the holder and the
information submitted by the lender
must be resolved before payment will be
approved. The Agency will notify both
parties and such conflict will suspend
the running of the 30-day payment
requirement.

(4) Any purchase by the Agency does
not change, alter, or modify any of the
lender’s obligations to the Agency
arising from the loan or guarantee nor
does it waive any of the Agency’s rights
against the lender. The Agency may set
off against the lender all rights inuring
to the Agency as the holder of the
instrument against the Agency’s
obligation to the lender under the Loan
Note Guarantee.

(c) Repurchase for servicing. When
the lender determines that repurchase of
the guaranteed portion of the loan is
necessary to service the loan, the holder
must sell the guaranteed portion to the
lender for the unpaid principal and
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interest balance (less the lender’s
servicing fee). The guarantee does not
cover interest accruing after 90 days
from the date the lender’s or Agency’s
letter requesting the holder to tender its
guaranteed portion. The lender must not
repurchase from the holder for arbitrage
purposes to further its own financial
gain. Any repurchase must be made
only after the lender obtains the Agency
written approval. If the lender does not
repurchase the portion from the holder,
the Agency may, at its option, purchase
such guaranteed portion for servicing
purposes.

§3575.79 [Reserved]
§3575.80 Interest rate changes after loan
closing.

(a) General. Subject to the restrictions
below, the borrower, lender, and holder
(if any) may collectively effect a
permanent reduction in the interest rate
on the guaranteed loan at any time
during the life of the loan on written
agreement by all of the applicable
parties. After such a permanent
reduction, the Loan Note Guarantee will
only cover losses of interest at the
reduced interest rate. The Agency must
be notified by the lender, in writing,
within 10 calendar days of the change.
When the Agency is a holder, it will
concur only when it is demonstrated
that the change is more viable than
liquidation and that the Government’s
financial interests are not adversely
affected. Factors which will be
considered in making such
determination are the Government’s cost
of borrowing money and the project’s
enhancement of rural development. The
monetary recovery must be greater than
the liquidation recovery, and a financial
feasibility analysis must show the
project’s continued viability.

(1) Fixed rates cannot be changed to
variable rates to reduce the interest rate
to the borrower unless the variable rate
has a ceiling which is less than the
original fixed rate.

(2) Variable rates can be changed to a
lower fixed rate. In a final loss
settlement when qualifying rate changes
are made with the required written
agreements and notification, the interest
will be calculated for the periods the
given rates were in effect. The lender
must maintain records which
adequately document the accrued
interest claimed.

(3) The lender is responsible for the
legal documentation of interest rate
changes. However, the lender may not
issue a new note.

(b) Increases. No increases in interest
rates will be permitted under the loan
guarantee except the normal

fluctuations in approved variable
interest rate loans.

§3575.81 Liquidation.

Liquidation will occur when the
lender concludes that liquidation of the
guaranteed loan is necessary because of
default or third party actions that the
borrower cannot, or will not, cure or
eliminate within a reasonable period of
time and the Agency concurs with the
lender; or the Agency, at any time,
independently concludes that
liquidation is necessary. The lender will
proceed as expeditiously as possible,
including giving any notices or taking
any legal actions required by the
security instruments.

(a) General. If a lender has made a
loan guaranteed by the Agency under
previous regulations, the lender has the
option to liquidate the loan under the
provisions of this subpart or under the
provisions of previous regulations. The
lender will notify the Agency in writing
within 10 days after its decision to
liquidate, which regulatory provisions it
chooses to use. The lender may not
choose some provisions of one
regulation and other provisions of the
other regulation.

(b) Acquiring property titles. If a
lender acquires title to property, the
Agency may elect to permit the lender
the option of calculating the final loss
settlement using the net proceeds
received at the time of the ultimate
disposition of the property. The lender
must submit to the Agency a written
request to use this option within 15
days of acquiring title and the Agency
must agree, in writing, prior to the
lender submitting any request for
estimated loss payment.

(c) Liquidation plan. The lender will
(within 30 days after a decision to
liquidate) submit to the Agency, in
writing, a proposed, detailed liquidation
plan. Upon approval by the Agency of
the liquidation plan, the lender will
commence liquidation. The lender’s
liquidation plan must include, but is not
limited to, the following:

(1) Such proof as the Agency requires
to establish the lender’s ownership of
the guaranteed loan notes and related
security instruments, a copy of the
payment ledger or other documentation
which reflects the outstanding loan
balance and accrued interest to date,
and the method of computing the
interest;

(2) A complete list of collateral;

(3) The recommended liquidation
methods for making the maximum
collection possible on the indebtedness
and the justification for such methods,
including the recommended action for
acquiring and disposing of all collateral,;

(4) Necessary steps for preservation of
the collateral;

(5) Copies of the borrower’s latest
available financial statements;

(6) An itemized list of estimated
liquidation expenses expected to be
incurred and justification for each
expense;

(7) A schedule to periodically report
to the Agency on the progress of the
liquidation;

(8) Estimated protective advance
amounts with justification;

(9) Proposed protective bid amounts
on collateral to be sold at auction and
a discussion of how the amounts were
determined,;

(10) If a voluntary conveyance is
considered, the proposed amount to be
credited to the guaranteed debt;

(11) Legal opinions, as needed; and

(12) If the outstanding balance of
principal and interest is less than
$250,000, the lender will obtain an
estimate of fair market and potential
liquidation value of the collateral. If the
outstanding balance of principal and
interest is $250,000 or more, the lender
will obtain an independent appraisal
report on all collateral securing the loan
which will reflect the fair market value
and potential liquidation value. The
independent appraiser’s fee will be
shared equally by the Agency and the
lender.

(d) Partial liquidation plan. If actions
are necessary to immediately preserve
and protect the collateral, a partial
liquidation plan may be submitted and,
when approved, must be followed by a
complete liquidation plan prepared by
the lender.

(e) Disposition of collateral.
Disposition of collateral acquired by the
lender must be approved, in writing, by
the Agency when:

(1) The lender’s cost to acquire the
collateral of a borrower exceeds the
potential recovery value of the security
and the lender proposes abandoning the
collateral in lieu of liquidation; or

(2) The acquired collateral is to be
sold to the borrower, borrower’s
stockholders or officers, or the lender or
lender’s stockholders or officers.

(f) Agency liquidation. The Agency
will liquidate at its option only when it
is a holder and there is reason to believe
the lender is not likely to initiate
liquidation efforts that will result in
maximum recovery. When the Agency
liquidates, reasonable liquidation
expenses will be assessed against the
proceeds derived from the sale of the
collateral.

(9) Final loss payment. Final loss
payments will be made only after all
collateral has been properly accounted
for and liquidation expenses are
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determined to be reasonable and within
approved limits. Any estimated loss
payments made to the lender will be
credited against the final loss on the
guaranteed loan. The amount of an
estimated loss payment must be
credited as a deduction from the
principal balance of the loan.

§3575.82 [Reserved]

§3575.83 Protective advances.

Protective advances can only be
added to the loan account for purposes
of requirements to preserve the value of
the security. Protective advances
constitute an indebtedness of the
borrower to the lender and must be
secured by collateral to the same extent
as principal and interest. Protective
advances include, but are not limited to,
advances made for taxes, annual
assessments, ground rent, hazard and
flood insurance premiums affecting the
collateral (including any other expenses
necessary to protect the collateral).
Attorney fees are not a protective
advance.

(a) Agency approval. The Agency
must approve, in writing, all protective
advances on loans within its loan
approval authority which exceed a total
cumulative advance amount of $5,000 to
the same borrower. Protective advances
must be reasonable when associated
with the value of the collateral being
preserved.

(b) Preserving collateral. When
considering protective advances, sound
judgment must be exercised in
determining that the additional funds
advanced will actually preserve
collateral and recovery is actually
enhanced by making the advance.

§3575.84 Additional loans or advances.

The lender will not make additional
expenditures or new loans to the
borrower without first obtaining the
written approval of the Agency even
though such expenditures or loans will
not be guaranteed.

§3575.85 Bankruptcy.

(a) Calculating losses. Report of Loss
form (available in any Agency office)
will be used for calculating estimated
and final loss determinations.

(b) Lender responsibility. The lender
is responsible for protecting the
guaranteed loan debt and all the
collateral securing it in bankruptcy
proceedings. These responsibilities
include, but are not limited to, the
following:

(1) Filing a proof of claim, where
necessary, and all necessary papers and
pleadings;

(2) Attending and, where necessary,
participating in meetings of the
creditors and all court proceedings;

(3) Immediately seeking adequate
protection of the collateral if it is subject
to being used by the trustee in
bankruptcy or the debtor in possession;

(4) Where appropriate, seeking
involuntary conversion of a pending
chapter 11 case to a liquidation
proceeding or seeking dismissal of the
proceedings; and

(5) Keeping the Agency adequately
and regularly informed, in writing, of all
aspects of the proceedings.

(c) Appraisals. In a chapter 9 or
chapter 11 reorganization, the lender
must obtain an independent appraisal of
the collateral if the Agency believes an
independent appraisal is necessary. The
Agency and the lender will share the
appraisal fee equally.

(d) Ligquidation expenses. Only
expenses authorized by the court of
chapter 11 reorganizations, or chapters
11 or 7 liquidation (unless the
liquidation is by the lender), may be
deducted from the collateral proceeds.

(e) Repurchase from the holder. The
Agency or the lender, with the approval
of the Agency, may initiate the
repurchase of the unpaid guaranteed
portion of the loan from the holder. If
the lender is the holder, an estimated
loss payment may be filed at the
initiation of a chapter 7 proceeding or
after a chapter 11 proceeding becomes a
liquidation proceeding. Any loss
payment on loans in bankruptcy must
be approved by the Agency.

(f) Chapter 11 bankruptcy. If a
borrower has filed for protection under
chapter 11 of the United States Code for
a reorganization (but not chapter 13)
and all or a portion of the debt has been
discharged, the lender may request an
estimated loss payment of the
guaranteed portion of the accrued
interest and principal discharged by the
court. If the court approves revisions to
the chapter 11 reorganization plan,
subsequent estimated loss payments
may be requested in accordance with
the court approved changes. Once the
reorganization plan has been
satisfactorily completed, the lender is
responsible for submitting the
documentation necessary for the Agency
to review and adjust the estimated loss
claim to reflect any actual discharge of
principal and interest and to reimburse
the lender for any court ordered
interest-rate reduction under the terms
of the reorganization plan.

(9) Agency approval of estimated
liquidation expenses. The Agency must
approve, in advance and in writing, the
lender’s estimated liquidation expenses
of collateral in a liquidation if the

liquidation is performed by the lender.
These expenses must be reasonable and
customary and not include in-house
expenses of the lender.

(h) Reconciliation. In the event that
the estimated loss payment exceeds the
actual loss, the lender will reimburse
the Agency the amount in excess of the
actual loss plus interest at the note rate
from the date of the estimated loss
payment.

§8§3575.86—3575.87 [Reserved]

§3575.88 Transfers and assumptions.

(a) General. For all transfers and
assumptions, the lender must concur in
the plans for disposition of funds in the
transferor’s debt service, reserve, and
operation and maintenance account.
The Agency will approve, in writing,
transfers and assumptions of loans to
transferees who will continue the
original purpose of the guaranteed loan
subject to the following applicable
provisions:

(1) When the transaction is to a
member of the borrower’s organization,
it will be at an amount which will not
result in a loss to the lender.

(2) Transfers to eligible borrowers will
receive preference if recovery to the
lender from the sale price is not less
than it would be if the transfer was to
an ineligible borrower.

(3) The present borrower is unable or
unwilling to accomplish the objectives
of the guaranteed loan, and the transfer
will be to the lender’s and Agency’s
advantage.

(4) The transferee will assume an
amount at least equal to either the
present market value or the debt,
whichever is less.

(b) Transfers to an eligible borrower.
(1) The total indebtedness may be
transferred to an eligible borrower on
the same terms.

(2) The total indebtedness may be
transferred to another eligible borrower
on different terms not to exceed those
terms for which an initial guaranteed
loan can be made.

(3) Less than the total indebtedness
may be transferred to another eligible
borrower on the same or different terms
and the pro rata share of any eligible
loss paid to the lender.

(4) A guaranteed loan for which the
transferee is eligible may be made in
connection with a transfer subject to the
policies and procedures governing the
type of loan being made.

(5) If the transferor is to receive a
payment for the equity, the total debt
must be assumed.

(c) Ineligible borrower. Transfers to
ineligible borrowers are considered only
when needed as a method for servicing
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problem cases when an eligible
transferee is not available. Transfers
should not be considered as a means by
which members can obtain equity or as
a method of providing a source of easy
credit for purchasers. Transfers must
meet the following requirements:

(1) All transfers to ineligible
borrowers will include a one-time
nonrefundable transfer fee to the
Agency of no more than one percent.
Transfer fees will be collected, and
payments applied, in accordance with
paragraph (d) of this section.

(2) For all loans covered by this
subpart, the Agency may approve a
transfer of indebtedness to, and
assumption of, a loan by a transferee
who does not meet the eligibility
requirements for the kind of loan being
assumed when the ineligible borrower
will:

(i) Make a significant down payment,
and

(ii) Agree to pay the remaining
balance within not more than 15 years.
Installments will be at least equal to the
amount amortized over a period not
greater than the remaining life of the
debt being transferred, and the balance
will be due the fifteenth year.

(3) Interest rates to ineligible
transferees will be the rate specified in
the note of the transferor or the rates
customarily charged borrowers in
similar circumstances in the ordinary
course of business and are subject to
Agency review and approval. The rates
may be either fixed or variable.

(i) Transferees must have the ability to
repay as determined by the lender the
debt according to the Assumption
Agreement and must have the legal
authority to enter into the contract. The
transferee will submit a current balance
sheet to the lender. The lender will
obtain and analyze the credit history of
the transferee.

(ii) The transferor may receive equity
payments only when the full amount of
the debt is assumed. However, equity
payments will not be made on more
favorable terms than those on which the
balance of the debt will be paid.

(d) Transfer fees. Transfer fees are a
one-time nonrefundable cost to be
collected by the lender at the time of
application or proposal.

(1) The transfer fees will be a standard
fee plus the cost of the appraisal.

(2) The lender will collect and submit
the fee to the Agency.

(3) The Agency may waive the
transfer fee if it determines that such
waiver is in the best interest of the
Agency.

(e) Processing transfers and
assumptions. (1) In any transfer and
assumption case, the transferor

(including any guarantor) may be
released from liability by the lender
only with prior Agency written
concurrence and only when the value of
the collateral being transferred is at least
equal to the amount of the loan, or part
of the loan, being assumed. If the
transfer is for less than the entire debt:

(i) The Agency must determine that
the transferor and any guarantor have no
reasonable debt-paying ability
considering their assets and income at
the time of transfer, and

(ii) The lender must certify that the
transferor has cooperated in good faith,
used due diligence to maintain the
collateral against loss, and has
otherwise fulfilled all of the regulations
of this subpart to the best of the
borrower’s ability.

(2) The lender will make, in all cases,
a complete credit analysis to determine
viability of the project (subject to the
Agency review and approval) including
any requirement for deposit in an
escrow account as security to meet the
determined equity requirements for the
project.

(3) The lender will confirm that the
transaction can be properly transferred
and the conveyance instruments will be
filed, registered, or recorded as
appropriate and legally permissible.

(4) The assumption will be made on
the lender’s form of Assumption
Agreement and will contain the Agency
case number of the transferor and
transferee.

(5) Loan terms cannot be changed by
the Assumption Agreement unless
previously approved in writing by the
Agency with the concurrence of holder
and the transferor (including guarantor
if it has not been released from personal
liability). Any new loan terms cannot
exceed those authorized in this subpart.
The lender’s request will be supported
by:
y(i) An explanation of the reasons for
the proposed change in the loan terms,
and

(i) Certification that the lien position
securing the guaranteed loan will be
maintained or improved, and proper
hazard insurance will be continued in
effect.

(6) In the case of a transfer and
assumption, it is the lender’s
responsibility to see that all such
transfers and assumptions will be noted
on all originals of the Loan Note
Guarantee. The lender will provide the
Agency a copy of the Transfer and
Assumption Agreement.

(7) If a loss should occur upon a
complete transfer of assets and
assumption for less than the full amount
of the debt and the transferor-debtor
(including personal guarantor) is

released from personal liability (as
provided in paragraph (e) of this
section), the lender (if holding the
guaranteed portion) may file an
estimated Report of Loss to recover their
pro rata share of the actual loss at that
time. Approved protective advances and
accrued interest made during the
arrangement of a transfer and
assumption, if not assumed by the
transferee, will be entered on the
estimated Report of Loss.

§3575.89 Mergers.

(a) General. The Agency may approve
mergers or consolidations (herein
referred to as ““mergers’’) when the
resulting organization will be eligible
for an Agency guaranteed loan and
assumes all the liabilities and acquires
all the assets of the merged borrower.
Mergers may be approved when:

(1) The merger is in the best interest
of the Government and the merging
borrower;

(2) The resulting borrower can meet
all required conditions as contained in
specific loan note agreements; and

(3) All property can be legally
transferred to the resulting borrower.

(b) Distinguishing mergers from
transfers and assumptions. Mergers
occur when one entity combines with
another entity in such a way that the
first entity ceases to exist as a separate
entity while the other continues. In a
consolidation, two or more entities
combine to form a new, consolidated
entity with the original entity ceasing to
exist. Such transactions must be
distinguished from transfers and
assumptions in which a transferor will
not necessarily go out of existence, and
the transferee will not always take all
the transferor’s assets nor assume all the
transferor’s liabilities.

§3575.90 Disposition of acquired
property.

(a) General. When the lender acquires
title to the collateral and the final loss
claim is not paid until final disposition,
the lender must proceed as quickly as
possible to develop a plan to fully
protect the collateral, and the lender
must dispose of the collateral without
delay.

(b) Re-title collateral. Any collateral
accepted by the lender must not be
titled in the Agency’s name in whole or
in part. The Agency’s position is that of
a guarantor relating to losses, not a
lender.

(c) Collateral preservation. After
acquiring the collateral, the lender must
protect the collateral from deterioration
(weather, vandalism, etc.). Hazard
insurance in an amount necessary to
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cover the fair market value of the
collateral must be maintained.

(d) Collateral sale. (1) The lender will
prepare and submit to the Agency a plan
on the best method of sale, keeping in
mind any prospective purchasers. The
Agency must approve the plan in
writing. If an existing approved
liquidation plan addresses the
disposition of acquired property, no
further review is required unless
modification of the plan is needed.

(2) Anytime there is a case when the
conversion of collateral to cash can
reasonably be expected to result in a
negative net recovery amount,
abandonment of the collateral should be
considered. The Agency must approve
abandonment in writing.

8§83575.91-3575.93 [Reserved]

§3575.94 Determination and payment of
loss.

In all liquidation cases, final
settlement will be made with the lender
after the collateral is liquidated. The
Agency will have the right to recover
losses paid under the guarantee from
any liable party.

(a) General. If the lender takes title to
collateral, any loss will be based on the
collateral value at the time the lender
obtains title.

(b) Loss calculations. The Report of
Loss form (available in any Agency
office) will be used for calculations of
all estimated and final loss
determinations. Estimated loss
payments may only be approved after
the lender has submitted a liquidation
plan approved by the Agency.

(c) Estimated loss payments. When
the lender is conducting the liquidation
and owns any of the guaranteed portion
of the loan, it may request an estimated
loss payment by submitting an estimate
of loss that will occur in connection
with liquidation of the loan. An
estimated loss payment may be
approved after the Agency has approved
the liquidation plan.

(1) The lender will prepare and
submit a Report of Loss using the
appraised value in lieu of amount
received from sale of collateral.

(2) The estimated loss payment shall
be calculated as of the date of such
payment. The total amount of the loss
payment remitted by the Agency will be
applied by the lender on the guaranteed
portion of the loan debt. Such
application does not release the
borrower from liability. At the time of
final loss settlement, the lender may
notify the borrower that the loss
payment has been so applied.

(3) After liquidation has been
completed, a final Report of Loss will be
submitted by the lender to the Agency.

(d) Final report of loss. In all cases, a
final Report of Loss must be submitted
to the Agency. Before Agency approval
of any final loss report, the lender must
account for all funds obtained,
disposition of the collateral, all costs
incurred, and any other information
necessary for the successful completion
of liquidation. Upon receipt of the final
accounting and Report of Loss, the
Agency may conduct an may audit and
will determine the final loss. The lender
will make its records available to, and
otherwise assist, the Agency in making
any audit it requires of the Report of
Loss. The documentation accompanying
the Report of Loss must support the loss
claimed.

(1) The lender must document and
show that all of the collateral has been
accounted for and properly liquidated
and that liquidation proceeds have been
properly accounted for and applied
correctly on the loan. The Agency must
be satisfied that the lender has
accomplished this in the manner
contained herein and that the lender has
maximized the collections in
conducting the liquidation.

(2) The lender must show a
breakdown on any protective advance
amount as to the payee, purpose of the
expenditure, date paid, evidence that
the amount expended was proper, and
that the amount was actually paid.

(3) The lender must show a
breakdown of liquidation expenses as to
the payee, purpose of the expenditure,
date paid, evidence that the amount
expended was proper, and that the
amount was actually paid.

(4) Accrued interest should be
supported by attachments showing how
the amount was accrued by the lender.
A copy of the promissory note and
ledger will be attached. If the interest
rate was a variable rate, the lender must
include documentation of changes in
the selected base rate and when the
changes in the loan rate became
effective.

(e) Liquidation income. Any net rental
or other income that has been received
by the lender from the collateral will be
applied on the guaranteed loan debt.

(f) Liquidation costs. Certain
reasonable liquidation costs will be
allowed during the liquidation process.
The liquidation costs must be submitted
as a part of the liquidation plan. Such
costs will be deducted from gross
proceeds received from the disposition
of collateral unless the costs have been
previously determined by the lender
(with Agency concurrence) to be
protective advances. If changed
circumstances after submission of the
liquidation plan require a revision of
liquidation costs, the lender will obtain

the Agency’s written concurrence prior
to proceeding with the proposed
changes. No in-house expenses of the
lender will be allowed.

(9) Protective advance losses. In those
instances where the lender made
authorized protective advances, the
lender may claim recovery for the
guaranteed portion of any loss of monies
advanced as well as interest resulting
from such protective advances. These
claims shall be included in the final
Report of Loss.

(h) Final loss approval. After the final
Report of Loss has been tentatively
approved:

(1) If the actual loss is greater than
any estimated loss payment, such loss
will be paid by the Agency;

(2) If the actual loss is less than any
estimated loss payment, the lender will
reimburse the Agency;

(3) If the Agency conducted the
liquidation, it will provide an
accounting to the lender and will pay
the lender in accordance with the Loan
Note Guarantee.

(i) Loss limits. The amount payable by
the Agency to the lender cannot exceed
the limits contained in the Loan Note
Guarantee. If the Agency conducts the
liquidation, loss occasioned by accruing
interest will be covered by the guarantee
only to the date the Agency accepts this
responsibility. When the liquidation is
conducted by the lender, loss
occasioned by accruing interest will be
covered to the extent of the guarantee to
the date of final settlement provided the
lender proceeds expeditiously with the
liquidation plan approved by the
Agency.

§3575.95 Future recovery.

After a loan has been liquidated and
a final loss has been paid by the Agency,
any future funds which may be
recovered by the lender will be pro-
rated between the Agency and the
lender in accordance with the
guaranteed percentage even if the Loan
Note Guarantee has been terminated.

§3575.96 Termination of Loan Note
Guarantee.

The Loan Note Guarantee under this
subpart will terminate automatically:

(a) Upon full payment of the
guaranteed loan; or

(b) Upon full payment of any loss
obligation or negotiated loss settlement
except for future recovery provisions; or

(c) Upon written request from the
lender to the Agency, provided that the
lender holds all of the guaranteed
portion and the original Loan Note
Guarantee is returned to the Agency.
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§83575.97—3575.99 [Reserved]

§3575.100 OMB control number.

The report and recordkeeping
requirements contained in this
regulation have been approved by the
Office of Management and Budget and
have been assigned OMB control
number 0575-0137.

Subpart B—[Reserved]

Dated: May 17, 1999.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 99-13117 Filed 5-25-99; 8:45 am]
BILLING CODE 3410-XV-U

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Parts 416 and 417
[Docket No. 99-025N]

Listeria Monocytogenes
Contamination of Ready-to-Eat
Products

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Compliance with the HACCP
system regulations and request for
comment.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is publishing
this document to inform manufacturers
of ready-to-eat livestock and poultry
products of the Agency’s views about
the application of the hazard analysis
and critical control point (HACCP)
system regulations to contamination
with Listeria monocytogenes.

FSIS believes that the findings from
testing a range of ready-to-eat products
and information from investigations of
outbreaks of listeriosis constitute
changes that could affect an
establishment’s hazard analysis or alter
the HACCP plan for affected products.
Therefore, establishments must reassess
their HACCP plans for ready-to-eat
livestock and poultry products. If
reassessment results in a determination
that Listeria monocytogenes
contamination is a food safety hazard
reasonably likely to occur in the
establishment’s production process,
then it is a type of microbiological
contamination that must be addressed
in a HACCP plan.

In this document, FSIS is setting out
several factors that it believes an
establishment should consider when
performing its reassessment. Also, FSIS
is making guidance material available
that establishments may find helpful.
(See ADDRESSES). FSIS invites comments

on the factors addressed in this
document and on its guidance material.
DATES: Comments may be submitted by
July 26, 1999.

ADDRESSES: Submit one original and
two copies of written comments to FSIS
Docket Clerk, Docket No. 99-025N, U.S.
Department of Agriculture, Food Safety
and Inspection Service, Room 102,
Cotton Annex, 300 12th Street, SW,
Washington, DC 20250-3700. All
comments submitted in response to this
document will be available for public
inspection in the Docket Clerk’s office
between 8:30 a.m. and 4:30 p.m.,
Monday through Friday.

Guidance material is available from
the Inspection Systems Development
Division, FSIS, USDA, Room 202,
Cotton Annex Building, 300 12th Street
SW, Washington, DC 20250-3700,
phone (202) 720-3219, Fax (202) 690-
0824. The material is also available on
the FSIS Homepage: http://
www.fsis.usda.gov/index.htm
FOR FURTHER INFORMATION CONTACT:
Daniel L. Engeljohn, Ph.D., Director,
Regulations Development and Analysis
Division, Food Safety and Inspection
Service, Washington, DC 20250-3700;
(202) 720-5627.

SUPPLEMENTARY INFORMATION:

Regulatory Context

The Food Safety and Inspection
Service (FSIS) administers the
regulatory program under the Federal
Meat Inspection Act (FMIA) (21 U.S.C.
601 et seq.) and the Poultry Products
Inspection Act (PPIA) (21 U.S.C. 451 et
seq.) to protect the health and welfare of
consumers by preventing the
distribution of livestock and poultry
products that are unwholesome,
adulterated, or misbranded. To further
the goal of reducing the risk of
foodborne illness from livestock and
poultry products to the maximum extent
possible, FSIS issued the Pathogen
Reduction-Hazard Analysis and Critical
Control Point (HACCP) Systems final
rule on July 25, 1996 (61 FR 38806).
These regulations require federally
inspected establishments to take
preventive and corrective measures at
each stage of the food production
process where food safety hazards
occur.

Part 416, the regulations on Sanitation
Standard Operating Procedures (SOP’s),
requires establishments to develop,
implement, and maintain written SOP’s
for sanitation that describe daily
procedures that are sufficient to prevent
direct contamination or adulteration of
products (§416.11 and 416.12(a)). Part
417, the regulations on HACCP systems,
requires a hazard analysis to determine

the food safety hazards reasonably likely
to occur in the production process and
identify the preventive measures an
establishment can apply to control those
hazards in the production of particular
products (8417.2(a)). Whenever a
hazard analysis reveals one or more
such hazards, the regulations require the
establishment to develop and
implement a written HACCP plan, for
each product, that includes specified
controls for each hazard so identified
(8417.2(b)(1) and (c)).

When FSIS issued the Pathogen
Reduction-HACCP Systems final rule, it
responded to questions about the link
between Sanitation SOP’s and HACCP
plans by noting the importance of
Sanitation SOP’s as tools for meeting
existing sanitation responsibilities and
preventing direct product
contamination and adulteration and
their appropriateness as near-term
procedures—that is, for implementation
prior to HACCP implementation and, in
a sense, as a prerequisite to HACCP. In
response to concerns about redundancy,
the Agency noted that a sanitation
procedure incorporated into a validated
HACCP plan need not be duplicated in
the establishment’s Sanitation SOP’s.
FSIS also anticipated that some
Sanitation SOP procedures, such as
those addressing pre-operational
cleaning of facilities, equipment, and
utensils were likely to remain in an
establishment’s Sanitation SOP’s. (61 FR
38834.)

The HACCP system regulations
require an official establishment to
develop and implement a written
HACCP plan whenever a hazard
analysis reveals one or more food safety
hazards that are reasonably likely to
occur in the production process
((8417.2(a), (b)(1), and (c)). Paragraph
(a)(1) of §417.2 specifies the purpose of
a hazard analysis: ““‘to determine the
food safety hazards reasonably likely to
occur in the production process and
identify the preventive measures the
establishment can apply to control those
hazards.” Ten potential hazard areas,
including microbiological
contamination, are listed to guide
establishments in this analysis
(8417.2(a)(3)).

Section 417.2(a)(1) also provides that
a food safety hazard is reasonably likely
to occur if a prudent establishment
would establish controls because the
hazard historically has occurred, or
because there is a reasonable possibility
that it will occur in the particular type
of product being processed, in the
absence of those controls.

The likelihood that a potential food
safety hazard will occur in the
production process for a particular
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product at a given location, and the
identification and adequacy of
preventive measures to control a likely
hazard, must be determined by each
establishment. Obviously, conditions
may well change over time. For this
reason, the HACCP system regulations
require every establishment to reassess
HACCP plan adequacy at least annually
and whenever any changes occur that
could affect the underlying hazard
analysis or alter the HACCP plan
(8417.4(a)(3)). When reassessment
reveals that a plan no longer meets the
requirements for the contents of a
HACCP plan, the establishment must
modify the plan immediately
(8417.4(a)(3)).

Listeria Monocytogenes

Listeria monocytogenes is a type of
pathogenic bacteria often found in the
intestines of healthy animals (including
humans) and in the environments in
which food producing animals are
raised and processed (e.g., in soil, water,
and vegetation and on the surfaces of
equipment, floors, and walls).
Therefore, food may be contaminated
with this microorganism and, after
cooking or other treatment to destroy
the pathogen, may be recontaminated.

Listeria monocytogenes can cause
listeriosis, a serious and sometimes fatal
illness, for which pregnant women,
newborns, the elderly, and people with
weakened immune systems are at risk.
The most common manifestation of
listeriosis is meningitis. It also can
cause miscarriages and stillbirths.
Advances in molecular subtyping
methods have improved scientists’
ability to associate Listeria
monocytogenes with particular products
and to detect outbreaks of listeriosis.

Since the late 1980’s, FSIS and the
Food and Drug Administration (FDA)
have worked with food manufacturers to
improve procedures for ensuring that
ready-to-eat foods (i.e., products that
may be consumed without any further
cooking or other preparation) are free of
Listeria monocytogenes. In addition, for
the past decade, FSIS has conducted a
microbiological testing program in
which the Agency samples ready-to-eat
livestock and poultry products,
including cooked and fermented
sausages, cooked corned beef, sliced
ham and luncheon meats, beef jerky,
cooked uncured poultry, and salads and
spreads, in federally inspected
establishments. (For the Agency’s
current testing program instructions, see
FSIS Directive 10,240.2, Microbial
Sampling of Ready-to-Eat Products
Produced by Establishments Operating
Under a HACCP System.) FSIS treats
ready-to-eat products in which Listeria

monocytogenes is found as adulterated
under the FMIA or the PPIA (21 U.S.C.
453(g) or 601(m)).

Between 1989 and 1993, the rate of
illness from Listeria monocytogenes
declined. Over the next several years,
there did not appear to be any further
decline, however, and since last fall,
there has been an increase in the
number of cases caused by a specific
subtype—a previously rare “E”
pattern—of Listeria monocytogenes. The
Centers for Disease Control, U.S. Public
Health Service, Department of Health
and Human Services (DHHS), have
reported 101 illnesses, 15 adult deaths
and 6 stillbirths or miscarriages
associated with this “E”’ pattern. Using
methodological advances that provide
more specific information about
pathogens isolated from foods and
humans, public health agencies have
obtained information associating the
“E” pattern subtype of Listeria
monocytogenes with livestock and
poultry products.

FSIS currently is evaluating a range of
measures, both short- and long-term, to
improve public health protection
against this pathogen. In aid of this
evaluation, FSIS held a public meeting
on February 10, 1999, at which research,
regulation, and education activities
along with industry and government
procedures, were discussed.

Controlling Listeria Monocytogenes
Contamination

FSIS is publishing this document to
advise federally inspected
establishments of the Agency’s current
position on one aspect of the public
health strategy to deal with Listeria
monocytogenes contamination and to
provide an opportunity to comment on
that position as FSIS continues to
develop a comprehensive strategy. FSIS
is concerned because some
establishments have not reassessed their
HACCP plans after recent outbreaks of
listeriosis caused by contaminated
ready-to-eat livestock and poultry
products, and after some establishments
have produced ready-to-eat products
adulterated with Listeria
monocytogenes. If Listeria
monocytogenes contamination is a food
safety hazard reasonably likely to occur
in an establishment’s production
process, then it must be addressed in a
HACCP plan. It would not be sufficient
to claim that the hazard is adequately
dealt with in the establishment’s
Sanitation SOP. HACCP plan
reassessment is necessary to determine
whether the plan appropriately
addresses this hazard.

FSIS views investigations of recent
outbreaks of listeriosis and findings of

Listeria monocytogenes contamination,
along with other information now
available on the prevalence and
persistence of this foodborne pathogen,
as sufficient evidence that some
establishments’ present approach to the
food safety hazard presented by ready-
to-eat livestock food and poultry
products adulterated with Listeria
monocytogenes does not comply with
part 417 requirements. Therefore, FSIS
believes that § 417.4(a)(3) requires that
establishments reassess the HACCP
plans that cover ready-to-eat livestock
and poultry products.

Put another way, the Agency does not
see how—given the current record of
contamination incidents and
information now available on the
prevalence and persistence of the
microorganism, its ability to survive
under adverse conditions, and the
apparent susceptibility of some
products to contamination—an
establishment that produces a ready-to-
eat product (other than one that is
thermally processed-commercially
sterile, in accordance with part 318,
subpart G, or part 381, subpart X, of the
regulations) could have confidence that,
in operation, the HACCP plan for the
product meets part 417 requirements.

FSIS’ conclusion addresses only the
need for HACCP plan reassessment.
FSIS cannot predict the likelihood that
an establishment producing ready-to-eat
products would be required under the
regulations to incorporate, or alter,
controls to prevent Listeria
monocytogenes contamination in one or
more HACCP plans as a result of plan
reassessment. FSIS does believe,
however, that given current knowledge,
Listeria monocytogenes contamination
should be considered to be reasonably
likely to occur in the production of
ready-to-eat livestock and poultry
products, especially if an establishment
has produced products adulterated with
Listeria monocytogenes, or if the
establishment is producing one or more
ready-to-eat products that are
susceptible to Listeria monocytogenes
contamination in an environment that is
not known to be free of this pathogen.

FSIS urges establishments that
produce ready-to-eat livestock and
poultry products to perform the
reassessment of their HACCP plans
within 30 days of the publication of this
document. FSIS will instruct its
inspection personnel to verify that
reassessments were conducted. If an
establishment does not reassess its
HACCP plan in accord with this
document, FSIS will evaluate the
establishment’s compliance with Part
417.
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Set out below are factors that FSIS
believes are relevant in determining
whether Listeria monocytogenes
contamination is a food safety hazard
reasonably likely to occur in the
production process and in identifying
preventive measures that establishments
can apply to control the hazard.
Reassessments of HACCP plans should
take these factors into account. FSIS is
providing technical information and
other Agency guidance material. (See
ADDRESSES to obtain copies.) The
Agency invites comments on this
guidance material and the factors set out
below.

(1) Pathogen Levels in Starting
Materials FSIS believes that it is crucial
that each establishment know the
characteristics of its starting materials
and, in particular, keep itself informed
about evidence of Listeria
monocytogenes contamination of the
raw materials or source of raw materials
that the establishments use.

(2) Validation of Lethality Treatment
FSIS believes industry members must
comply rigorously with the HACCP plan
validation requirements of §417.4(a)(1),
especially in ensuring that the
establishment can successfully apply a
scientifically appropriate lethality
treatment under its commercial
operating conditions (see 61 FR 38826—
38827). Until the establishment
demonstrates that it achieves the
anticipated lethality effect under actual
in-plant conditions, effectiveness is
theoretical, and the plan is not
validated.

(3) Exposure to Contamination After
Lethality Treatment The available
evidence on the presence of Listeria
monocytogenes in food processing
environments appears to indicate an
increased potential for the
contamination of product after a food is
processed to destroy pathogenic
microorganisms. Therefore, an
establishment’s reassessment of its
HACCP plans needs to address such
potential contamination. Establishments
should account for finished product
characteristics such as water activity,
pH, and the presence or absence of one
or more barriers that inhibit pathogen
growth. The HACCP plan must
incorporate any hazards identified by
the reassessment.

(4) Evidence of Product
Contamination FSIS believes that any
finding of Listeria monocytogenes in an
establishment’s ready-to-eat product,
whether in government or industry test
results, is substantial, and perhaps
conclusive, evidence that Listeria
monocytogenes contamination is a food
safety hazard that is reasonably likely to
occur in its production process for that

product. Therefore, in the event of such
a finding, FSIS’ position is as follows.
If the establishment’s HACCP plan does
not already provide for the control of
Listeria monocytogenes, and absent
substantial, scientifically supportable
reasons, that HACCP plan must be
modified to address the Listeria
monocytogenes hazard and incorporate
appropriate controls. If the
establishment’s HACCP plan does
address and control for Listeria
monocytogenes, the establishment must
take the appropriate corrective actions
in accord with the requirements of 9
CFR 417.3. FSIS inspection personnel
will verify that the establishment has
taken the necessary corrective actions.

Done at Washington, DC, on May 19, 1999.
Thomas J. Billy,
Administrator.
[FR Doc. 99-13223 Filed 5-25-99; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW-47-AD; Amendment
39-11182; AD 99-11-11]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model SA-365N, N1, N2, N3,
and SA-366G1 Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to Eurocopter France Model
SA-365N, N1 and SA-366G1
helicopters, that currently requires
repetitive inspections of the main
gearbox (MGB) magnetic chip plug and
oil filter if certain part number/
modification level MGB’s are installed.
This new action expands the helicopter
model and MGB applicability to include
the SA-365N2 and N3 helicopters and
all variants of the MGB. It also requires
installing a MGB planetary gear shaft
(gear shaft) vibration level monitoring
unit (VLMU); inserting procedures into
the Rotorcraft Flight Manual (RFM) for
a preflight vibration check using the
VLMU and inserting a related
emergency procedure and limitation for
an inoperative VLMU into the RFM.
This action is prompted by two
occurrences of gear shaft cracks. The
actions specified by this AD are
intended to detect cracks in the MGB

planetary gear shaft, which could lead
to failure of the MGB and subsequent
loss of control of the helicopter.
DATES: Effective June 10, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 10,
1999.

Comments for inclusion in the Rules
Docket must be received on or before
July 26, 1999.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 98—-SW-47—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

The service information referenced in
this AD may be obtained from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, Texas 75053-4005,
telephone (972) 641-3460, fax (972)
641-3527. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas 76137; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Shep Blackman, Aerospace Engineer,
Rotorcraft Standards Staff, Rotorcraft
Directorate, FAA, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5296, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: The FAA
issued Priority Letter AD 97-15-15 on
July 18, 1997, prompted by two
occurrences of MGB planetary gear shaft
cracks, AD 97-15-15 was published in
the Federal Register on February 6,
1998 (63 FR 6069). It requires that the
magnetic chip plug on any MGB that
was not modified in accordance with
MOD 077244 be inspected after every
flight and the MGB oil filter be
inspected after the last flight of each day
or at intervals not to exceed 12 hours
time-in-service (TIS). The presence of
any ferrous chips or any reports of
abnormal vibrations by the flight crew
requires a MGB ground vibration
evaluation before further flight.
Eurocopter France has recently advised
the FAA that the potential for planetary
gear shaft cracks exists for all MGB
variants, regardless of modification
level, currently authorized for
installation on FAA-certified Model
SA-365/366 helicopters. The temporary
installation of the VLMU enables the
flight crew to more easily and accurately
assess the vibration level of the MGB
prior to each flight. The manufacturer is
pursuing a redesign of the affected MGB
that will probably result in a mandatory
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modification of the MGB and constitute
a terminating action for the
requirements of this AD. It is
anticipated that after the modification is
accomplished, the VLMU will no longer
be required.

The Direction Generale de L’Aviation
Civile (DGAC), which is the
airworthiness authority for France, has
notified the FAA that an unsafe
condition may exist on Eurocopter
France Model SA-365N, N1, N2, and
N3, and SA-366G1 helicopters. The
DGAC advises that, based on two
reports of cracks detected on the gear
shaft, an AD is necessary to mandate the
installation and the utilization of an
MGB vibration level unit that detects
vibrations at the shaft rotation frequency
and indicates the potential for a crack in
the gear shaft.

Eurocopter France has issued
Eurocopter AS 365 Service Bulletin No.
31.00.03, applicable to Model SA-365N,
N1, N2, and N3, helicopters; and
Eurocopter SA 366 Service Bulletin No.
31.01, applicable to Model SA-366G1
helicopters, both dated June 23, 1998.
These service bulletins provide for the
installation of a VLMU that enables a
ground check for vibrations amplitude
at the shaft rotational frequency and
provides an indication to the pilot when
the amplitude of vibration reaches a
level that could indicate the existence of
a crack in the gear shaft. The service
bulletins also provide for checks of the
MGB chip plug and oil filter, and
measurements of on-ground vibration
levels if the VLMU becomes inoperative.
The DGAC classified these service
bulletins as mandatory and issued AD
98-324-045(A), applicable to Model
365N helicopters, and AD 98-323—
023(A), applicable to Model 366
helicopters, both dated August 12, 1998,
in order to assure the continued
airworthiness of these helicopters in
France.

These helicopter models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Eurocopter France
SA-365N, N1, N2, and N3, and SA—

366G1 helicopters of the same type
design registered in the United States,
this AD is being issued to detect cracks
in the MGB planetary gear shaft, which
could lead to failure of the MGB and
subsequent loss of control of the
helicopter. This AD requires installing a
MGB VLMU to enable a preflight MGB
vibration check, revising the RFM
normal, emergency and limitations
sections, and if the VLMU becomes
inoperative, inspecting the MGB
magnetic plug after every flight and the
oil filter each day in which flights are
conducted (not to exceed 12 hours time-
in-service between inspections). The
actions are required to be accomplished
in accordance with the applicable
service bulletins described previously. If
metallic particles are found on the
magnetic plug or oil filter, drive system
ground vibration measurements must be
conducted. The short compliance time
involved is required because the
previously described critical unsafe
condition can adversely affect the
structural integrity of the helicopter.
Therefore, the actions are required
within 25 hours time-in-service and this
AD must be issued immediately.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

The FAA estimates that 26 helicopters
will be affected by this AD, that it will
take approximately 10 work hours to
install the VLMU, and that the average
labor rate is $60 per work hour. The
manufacturer has stated that required
parts are available at no cost. Based on
these figures, the total cost impact of the
AD on U.S. operators is estimated to be
$15,600.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in

evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—-SW-47-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
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Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 99-11-11 Eurocopter France:
Amendment 39-11182. Docket No. 98—
SW-47-AD. Supersedes AD 97-15-15,
Amendment 39-10313, Docket No. 97—
SW-23-AD.

Applicability: Model SA-365N, N1, N2,
and N3 helicopters, serial numbers up to and
including 6538, and SA-366G1 helicopters,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect cracks in the main gearbox
(MGB) planetary gear shaft (shaft), which
could lead to failure of the MGB and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Within 25 hours time-in-service, install
a MGB shaft vibration level monitoring unit
(VLMU), in accordance with paragraph B. of
the Accomplishment Instructions of either
Eurocopter AS 365 Service Bulletin No.
31.00.03, applicable to Model SA-365N, N1,
N2, and N3 helicopters; or Eurocopter SA
366 Service Bulletin No. 31.01, applicable to
Model SA-366G1 helicopters, both dated
June 23, 1998 (SB’s).

(b) Before further flight, accomplish the
following:

(1) Insert paragraphs 2D1), 2D2), and 2D3)
of the SB’s into the applicable Rotorcraft
Flight Manual post-start normal procedures
section.

(2) Insert the following statement in the
Emergency Procedures section of the
applicable Rotorcraft Flight Manual: ““If
vertical vibrations at approximately 4/rev
frequency are detected, reduce power, land
as soon as practicable, and perform a VLMU
vibration level check.”

(3) Insert the following statement into the
Limitations section of the applicable
Rotorcraft Flight Manual: “If the VLMU
becomes inoperative, it must be returned to

service within 30 calendar days or the
helicopter must be grounded until such
repairs are made.”

(c) If the VLMU becomes inoperative,
inspect the MGB magnetic plug; it must be
inspected before every flight and inspect the
MGB oil filter each day in which flights are
conducted or at intervals not to exceed 12
hours time-in-service, whichever occurs first.
When metallic particles are found on either
the magnetic plug or the oil filter element,
conduct drive system ground vibration
measurements before further flight.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
a FAA Principal Maintenance Inspector, who
may concur or comment and then send it to
the Manager, Rotorcraft Standards Staff.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(f) The actions shall be done in accordance
with the Eurocopter AS 365 Service Bulletin
No. 31.00.03, or Eurocopter SA 366 Service
Bulletin No. 31.01, both dated June 23, 1998,
as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from American Eurocopter
Corporation, 2701 Forum Drive, Grand
Prairie, Texas 75053-4005, telephone (972)
641-3460, fax (972) 641-3527. Copies may be
inspected at the FAA, Office of the Regional
Counsel, Southwest Region, 2601 Meacham
Blvd., Room 663, Fort Worth, Texas 76137;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(9) This amendment becomes effective on
June 10, 1999.

Note 3: The subject of this AD is addressed
in Direction Generale de L’Aviation Civile
(France) AD 98-324-045(A), applicable to
Model SA-365N helicopters, and AD 98—
323-023(A), applicable to Model SA-366
helicopters, both dated August 12, 1998.

Issued in Fort Worth, Texas, on May 18,
1999.

Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 99-13320 Filed 5-25-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW—-61-AD; Amendment
39-11181; AD 99-11-10]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model AS 332L2 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Eurocopter France Model
AS 332L2 helicopters with a certain
power-loss printed circuit board (PCB)
installed. This action requires replacing
that power-loss PCB with an airworthy
power-loss PCB. This amendment is
prompted by malfunctions discovered
during environmental testing of the
power-loss PCB conducted by the
manufacturer. The actions specified in
this AD are intended to prevent
incorrect engine status indications,
random activation of the maximum
rotor revolutions-per-minute (RPM)
alarm, and failure to reset the One-
Engine Inoperative (OEI) logic after an
actual loss of power from one engine.
DATES: Effective June 10, 1999.
Comments for inclusion in the Rules
Docket must be received on or before
July 26, 1999.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 98-SW-61—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.
FOR FURTHER INFORMATION CONTACT:
Shep Blackman, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5296, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: The
Direction Generale De L’Aviation Civile
(DGAC), which is the airworthiness
authority for France, has notified the
FAA that an unsafe condition may exist
on Eurocopter France Model AS 332L2
helicopters. The DGAC advises that
design anomalies of the power-loss PCB
can lead to non-resetting of the OEI
logic after failure of one engine.
Eurocopter France has issued
Eurocopter Service Bulletin 31.00.11,
dated September 8, 1998, which
specifies replacing the power-loss PCB,
part number (P/N) SE01958 (Eurocopter
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France P/N 704A47720091) Amendment
C or D, with an airworthy power-loss
PCB, P/N SE01973 (Eurocopter France
P/N 704A47720109). The manufacturer
advises that design anomalies of the
power-loss PCB can lead to incorrect
engine status indications, random
activation of the maximum rotor RPM
audio alarm, and non-resetting of the
OEl logic after failure of one engine. The
DGAC classified this service bulletin as
mandatory and issued AD 98-290—
011(A), dated August 12, 1998, in order
to assure the continued airworthiness of
these helicopters in France.

This helicopter model is
manufactured in France and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Since an unsafe condition has been
identified that is likely to exist or
develop on other Eurocopter France
Model AS 332L2 helicopters of the same
type design registered in the United
States, this AD is being issued to
prevent incorrect engine status
indications, random activation of the
maximum rotor RPM audio alarm, and
failure to reset the OEI logic after an
actual loss of power from one engine.
This AD requires replacement of the
power-loss PCB, P/N SE01958
(704A47720091) Amendment C or D,
with an airworthy power-loss PCB, P/N
SE01973 (704A47720109).

None of the Model AS 332L2
helicopters affected by this action are on
the U.S. Register. All helicopters
included in the applicability of this rule
are currently operated by non-U.S.
operators under foreign registry, so they
are not directly affected by this AD
action. However, the FAA considers that
this rule is necessary to ensure the
unsafe condition is addressed in the
event that any of these subject
helicopters are imported and placed on
the U.S. Register in the future.

Cost Impact

If an affected helicopter is imported
and placed on the U.S. Register in the
future, it would require approximately 3
work hours to accomplish the
replacement, at an average labor rate of
$60 per work hour. The manufacturer

has stated that there would be no charge
for parts. Based on these figures, the
cost impact of this AD would be $180
per helicopter.

Since this AD action does not affect
any helicopter that is currently on the
U.S. Register, and it has no adverse
economic impact and imposes no
additional burden on any person, notice
and public procedures are unnecessary,
and the amendment may be made
effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 98-SW-61-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted in this
amendment will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in

accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA'’s Determination

The FAA has determined that notice
and prior public comment are
unnecessary in promulgating this
regulation and therefore, it can be
issued immediately to correct an unsafe
condition in aircraft since none of these
model helicopters are registered in the
United States, and that it is not a
“significant regulatory action’ under
Executive Order 12866. It has been
determined further that this action
involves an emergency regulation under
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979). If it
is determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

AD 99-11-10 Eurocopter France:
Amendment 39-11181. Docket No. 98—
SW-61-AD.

Applicability: Model AS 332L2 helicopters,
with power-loss printed circuit board (PCB),
part number (P/N) SE01958 (Eurocopter
France P/N 704A47720091) Amendment C or
D, installed, certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For helicopters that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
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owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent incorrect engine status
indications, random activation of the
maximum rotor revolutions-per-minute
(RPM) audio alarm, and failure to reset the
One Engine Inoperative (OEIl) logic after an
actual loss of power from one engine,
accomplish the following:

(a) Before further flight, remove the power-
loss PCB, P/N SE01958 (Eurocopter France P/
N 704A47720091) Amendment C or D, and
replace it with an airworthy power-loss PCB,
P/N SE01973 (Eurocopter France P/N
704A47720109).

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, FAA,
Rotorcraft Standards Staff, Rotorcraft
Directorate. Operators shall submit their
requests through a FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Rotorcraft Standards Staff.

Note 2: You may obtain information
concerning the existence of approved
alternative methods of compliance with this
AD from the Rotorcraft Standards Staff.

(c) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the helicopter to a
location where the requirements of this AD
can be accomplished.

(d) This amendment becomes effective on
June 10, 1999.

Note 3: The subject of this AD is addressed
in Direction Generale De I’Aviation Civile
(France) AD 98-290-011(A), dated August
12, 1998.

Issued in Fort Worth, Texas, on May 18,
1999.

Mark R. Schilling,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 99-13321 Filed 5-25-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 94—-ANE-54 AD; Amendment
39-11180; AD 99-11-09]

RIN 2120-AA64

Airworthiness Directives; Pratt &
Whitney JTID Series Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This document supersedes an
existing airworthiness directive (AD),
applicable to Pratt & Whitney (PW) JT9D
series turbofan engines, that currently
requires initial and repetitive in-shop or
on-wing inspections of the diffuser case
rear rail for cracking, and removal, if
necessary, of the diffuser case. This AD
will reduce the allowable crack length,
reduce the inspection intervals, and
introduce an improved inspection
method. This AD is prompted by
continued reports of diffuser case
ruptures, and improved understanding
of crack propagation rates. The actions
specified by this AD are intended to
prevent diffuser case rupture,
uncontained engine failure, and damage
to the aircraft.

DATES: Effective July 26, 1999. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register as of July 26, 1999.

ADDRESSES: The service information
referenced in this AD may be obtained
from. Pratt & Whitney, 400 Main St.,
East Hartford, CT 06108; telephone
(860) 565-6600, fax (860) 565-4503.
This information may be examined at
the Federal Aviation Administration
(FAA), New England Region, Office of
the Regional Counsel, 12 New England
Executive Park, Burlington, MA 01803—
5299; or at the Office of the Federal
Register, 800 North Capitol Street, NW,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Peter White, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (617) 238-7128,
fax (617) 238-7199.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding airworthiness directive
(AD) 94-26-06, Amendment 39-9102
(59 FR 67176, December 29, 1996,
applicable to certain Pratt & Whitney
(PW) (PW) JTO9D-59A, —70A, -7Q, and
—7Q3 series turbofan engines, was
published in the Federal Register on
January 11, 1999 (64 FR 1552). That
action proposed to require initial and
repetitive in-shop or on-wing
inspections of the diffuser case rear rail
for cracking, and removal, if necessary,
of the diffuser case.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Two commenters state that they are
not affected by this AD.

A third commenter states that
minimal impact is expected from the
AD as premature removal of the affected
parts is planned.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

There are approximately 566 engines
of the affected design in the worldwide
fleet. The FAA estimates that 157
engines installed on aircraft of U.S.
registry will be affected by this AD, that
it would take approximately 29 work
hours per engine to accomplish the
proposed actions, and that the average
labor rate is $60 per work hour. Based
on these figures, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $273,180.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-11-09 Pratt & Whitney: Amendment 39—
11180. Docket No. 94—ANE-54.
Supersedes AD 94-26-06, Amendment
39-9102.

Applicability: Pratt & Whitney (PW)
JTOD-59A, —70A, —7Q, and —7Q3 series
turbofan engines, installed on but not
limited to Airbus A300 series, Boeing
747 series, and McDonnell Douglas DC—
10 series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (b)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the

request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent diffuser case rupture, an
uncontained engine failure, and damage to
the aircraft, accomplish the following:

(a) Perform initial and repetitive
fluorescent penetrant inspections (FPI) or
eddy current inspections (ECI) of diffuser
case rear rails for cracks in accordance with
the Accomplishment Instructions of PW JT9D
(SB) No. 5749, Revision 8, dated October 30,
1998, as follows:

(1) For engines on-wing that have not had
the diffuser case rear rail FPI or ECI
inspected using the procedures referenced in
PW JT9D SB No. 5749, Revision 4, dated May
10, 1993; Revision 5, dated September 29,
1995; Revision 6, dated May 8, 1998;
Revision 7, dated August 19, 1998; or
Revision 8, dated October 30, 1998; Section
2, Part 1 A (1)—(3), accomplish the following:

(i) Perform an initial on-wing inspection
within 25 cycles of the effective date of this
AD in accordance with Section 2, Part 2 of
PW JT9D SB No. 5749, Revision 8, dated
October 30, 1998.

(ii) Thereafter, except as provided in
paragraph (a)(4) of this AD, perform on-wing
inspections in accordance with the time
requirements listed in Section 2, Part 2 of PW
JT9D SB No. 5749, Revision 8, dated October
30, 1998.

(2) For engines on-wing that have had the
diffuser case rear rail FPI or ECI inspected
using the procedures referenced in PW JT9D
SB No. 5749, Revision 4, dated May 10, 1993;
Revision 5, dated September 29, 1995;
Revision 6, dated May 8, 1998; Revision 7,
dated August 19, 1998; or Revision 8, dated

October 30, 1998; Section 2, Part 1 A (1)—(3),
perform initial and repetitive on-wing
inspections in accordance with PW JT9D SB
5749, Revision 8, dated October 30, 1998,
within the time requirements listed in
Section 2, Part 2 of that SB, except as
provided in paragraph (a) (4) of this AD.

(3) Remove from service diffuser cases that
do not meet the return to service criteria
stated in PW JT9D SB No. 5749, Revision 8,
dated October 30, 1998, Section 2, Part 2 D,
and replace with serviceable parts.

(4) For engines that are overdue for an
inspection on the effective date of this AD,
accomplish the required inspection within 25
cycles in service of the effective date of this
AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(c) Special flight permits may be issued in
accordance with 8§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the aircraft to a
location where the requirements of this AD
can be accomplished.

(d) The actions required by this AD shall
be accomplished in accordance with the
following Pratt & Whitney SB:

Document No.

Pages

Revision Date

Total pages: 18.

October 30, 1998.
May 8, 1998.
August 19, 1998.
May 8, 1998.
October 30, 1998.
May 8, 1998.
August 19, 1998.
May 8, 1998.

O~NO OO N

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Pratt & Whitney, Publication
Department, Supervisor Technical
Publications Distribution, M/S 132-30, 400
Main St., East Hartford, CT 06108; telephone
(860) 565-7700, fax (860) 565-4503. Copies
may be inspected at the FAA, New England
Region, Office of Regional Counsel, 12 New
England Executive Park, Burlington, MA; or
at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(e) This amendment becomes effective on
July 26, 1999.

Issued in Burlington, Massachusetts, on May
18, 1999.

David A. Downey,

Assistant Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 99-13322 Filed 5-25-99; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 184

[Docket No. 79G-0372]

Direct Food Substances Affirmed as
Generally Recognized as Safe:
Cellulase Enzyme Preparation Derived
From Trichoderma Longibrachiatum
for Use In Processing Food

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.
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SUMMARY: The Food and Drug
Administration (FDA) is amending its
regulations to affirm that cellulase
enzyme preparation derived from
Trichoderma longibrachiatum (formerly
called Trichoderma reesei) as generally
recognized as safe (GRAS) is for use in
processing food. This action is in
response to a petition filed by the AAC
Consulting Group, Inc., on behalf of
Novo Laboratories, Inc.

DATES: This regulation is effective May
26, 1999. The Director of the Office of
the Federal Register approves the
incorporation by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51 of a certain publication in
§184.1250 (21 CFR 184.1250), effective
May 26, 1999.

FOR FURTHER INFORMATION CONTACT:
Nega Beru, Center for Food Safety and
Applied Nutrition (HFS-206), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3097.
SUPPLEMENTARY INFORMATION:

|. Background

In accordance with the procedures
described in §170.35 (21 CFR 170.35),
AAC Consulting Group, Inc. (formerly
Arthur A. Checci, Inc.), 7445 Wisconsin
Ave., suite 850, Bethesda MD 20814, on
behalf of Novo Nordisk BioChem North
America, Inc. (formerly Novo
Laboratories, Inc.), State Rd. 1003, P.O.
Box 576, Franklinton, NC 27525-0576,
submitted a petition (GRASP 9G0260)
requesting affirmation that cellulase
enzyme preparation derived from a
nonpathogenic strain of T. reesei (later
renamed T. longibrachiatum) used for
processing food is GRAS. Cellulase, the
enzyme, is to be distinguished from
cellulase enzyme preparation, which
contains cellulase as the principal active
component, but it also contains other
components derived from the
production organism and fermentation
media. This document will refer to the
former as “‘cellulase” and the latter as
“cellulase enzyme preparation.”

In the Federal Register of November
27,1979 (44 FR 67731), FDA published
a notice of filing of GRASP 9G0260, and
gave interested parties an opportunity to
submit comments. FDA received one
comment in response to the notice. The
comment urged the agency to affirm the
GRAS status of the cellulase enzyme
preparation without restricting its use in
food other than to require that the use
of the enzyme be consistent with
current good manufacturing practice.

I1. Standards for GRAS Affirmation

Under §170.30 (21 CFR 170.30),
general recognition of safety may be
based only on the views of experts

qualified by scientific training and
experience to evaluate the safety of
substances added to food. The basis of
such views may be either : (1) Scientific
procedures, or (2) in the case of a
substance used in food prior to January
1, 1958, experience based on common
use in food (§170.30(a)). General
recognition of safety based upon
scientific procedures requires the same
qguantity and quality of scientific
evidence as is required to obtain
approval of a food additive regulation
and ordinarily is based upon published
studies, which may be corroborated by
unpublished studies and other data and
information (§ 170.30(b)). General
recognition of safety through experience
based on common use in food prior to
January 1, 1958, may be determined
without the quantity or quality of
scientific evidence required for approval
of a food additive regulation and
ordinarily is based upon generally
available data and information.

In its petition, Novo Nordisk BioChem
North America, Inc., relied on scientific
procedures, primarily published
studies, scientific papers and books, to
demonstrate the safety and identity of
the cellulase enzyme and the
production strain from which it is
derived. The petitioner provided
published studies documenting that
cellulase enzyme preparation derived
from nontoxicogenic, nonpathogenic T.
longibrachiatum is GRAS.

In evaluating this petition, the agency
reviewed information concerning: (1)
The production organism, (2) the
identity and function of the cellulase
enzyme, (3) the production and
purification of the cellulase enzyme
preparation, (4) the use of the cellulase
enzyme preparation in the production of
food products, and (5) the safety of the
enzyme preparation.

I11. Safety Evaluation
A. Introduction

Commercial enzyme preparations that
are used in food processing typically are
not chemically pure, but they contain,
in addition to the enzyme component,
other components that derive from the
production organism and fermentation
media, residual amounts of processing
aids, and substances used as stabilizers,
preservatives or diluents. Issues relevant
to a safety evaluation of the enzyme
preparation therefore include the safety
of the enzyme component, the safety of
the enzyme source, and the safety of
processing aids and other substances
added during the manufacturing
process. A safety evaluation of an
enzyme preparation also includes

consideration of dietary exposure to that
preparation.

B. Production Organism

In a submission dated December 7,
1988, the petitioner informed the agency
that the International Commission on
Taxonomy of Fungi (ICTF) had decided
to rename the source organism, a fungus
known for its high cellulase
productivity, from T. reesei, to T.
longibrachiatum (Ref. 1). The petitioner
presented published studies to assess
potential pathogenicity of T.
longibrachiatum in mice, rabbits, and
guinea pigs (Ref. 2). No adverse
reactions were reported in these studies.
The petitioner also included in its
petition the results of a search of several
scientific data bases including
Biological Abstracts, 1977-83; Chemical
Abstracts, 1977-83; Scisearch, 1978-83;
Medline, 1980-83; and Food Science
and Technology Abstracts, 1969—-83.
The petitioner states that these searches
demonstrate that T. longibrachiatum is
well known and available to the
scientific community, and the data
bases contain studies in which the
microorganism, or enzymes derived
from it, were utilized without any
evidence of pathogenicity or
toxicogenicity being associated with
their use. The searches did not identify
a single report that T. longibrachiatum
is the etiological agent of a disease in
man or animals. The agency concludes,
based upon the published information
presented in the petition (Refs. 2
through 6) that the production organism
T. longibrachiatum has been adequately
identified and determined to be
nontoxicogenic and nonpathogenic (Ref.
7).

C. Identity and Function of the Cellulase
Enzyme

Cellulase is the accepted name for the
enzyme that catalyzes the
endohydrolysis of 1,4-beta-glucosidic
linkages in cellulose (Ref. 8). The
enzyme will also hydrolyze 1,4-linkages
in beta-glucans. The enzymatically
formed reaction products are mainly
glucose and cellobiose, a disaccharide
composed of two glucose molecules.
According to the recommendations of
the International Union of Pure and
Applied Chemistry and the
International Union of Biochemistry
(1972), cellulase has the following
designation: Cellulase, E.C. 3.2.1.4 (Ref.
9). FDA concludes that generally
available and accepted data and
information establish that the cellulase
that is the subject of this document is
capable of achieving its intended
technical effect.
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D. Production of Cellulase Enzyme
Preparation

The production process for cellulase
enzyme preparation from T.
longibrachiatum is described in GRASP
9G0260 and can be summarized as
follows. A pure culture of T.
longibrachiatum is aseptically grown in
a typical culture medium such as one
containing potato starch, soybean meal,
corn steep liquor, or dextrose. Mineral
salts, such as phosphates and sulfates,
are included in the medium which also
contains an antifoaming agent and a
surfactant. The fermentation is
conducted at 26 to 32 °C with aeration
and maximal agitation. Cell growth and
the possible presence of foreign
microorganisms are monitored by taking
samples before inoculation of the
fermenter, every 24 hours during
cultivation, and before transfer/
harvesting.

After 100 to 170 hours, the culture
broth is subjected to flocculation and
filtration. The enzyme, which is
secreted into the extracellular medium,
is separated from the mycelium by
action of the flocculating agent. This
material is then removed by filtration
using a filter aid. The enzyme, which
remains in solution, is concentrated by
ultrafiltration or vacuum evaporation at
30 to 40 °C. The enzyme suspension is
then dried to a powder by spray drying
or concentrated in liquid form by
vacuum evaporation. The packaged
finished product, powder or liquid, is
shipped or stored at 4 °C.

The agency finds that the
fermentation generating organism is
maintained in a manner to avoid
contamination and genetic changes, that
the fermentation is a pure culture
fermentation initially and is monitored
for purity periodically during the
culture period, and that the filtration
step in the purification process would
remove any viable production
organisms from the final product (Ref.
7). The agency further finds that,
because the potential impurities in the
cellulase enzyme preparation that may
originate from the source or
manufacturing process do not raise any
basis for concern about the safe use of
the preparation, the general
requirements for enzyme preparations
as described in the “Food Chemicals
Codex,” 4th ed. (1996) (Ref. 10), which
are being incorporated by reference in
new 8 184.1250 in accordance with 5
U.S.C. 552(a) and 1 CFR part 51, are
adequate as minimum criteria for food-
grade cellulase enzyme preparation.

E. Use in Food

The function of cellulase enzyme
preparation in food production includes
uses such as the breakdown of the
cellulose in citrus products, removal of
fiber from edible oil press cakes,
increase in starch recovery from
potatoes, extraction of proteins from
leaves and grasses, tenderizing fruits
and vegetables prior to cooking,
extraction of essential oils and flavoring
material from plant materials, the
preparation of animal feeds, and other
uses that are discussed in publications
such as the Handbook of Food Additives
(Refs. 11 and 12) .

The petitioner also presented
additional published information that
the cellulase enzyme preparation
performed its intended technical effect
in the production of various food
materials. Cellulase enzyme preparation
has been shown to be effective in the
degradation of vegetable tissues and in
the extraction of green tea components,
vegetable proteins and starches.
Cellulase enzyme preparation is also
capable of modifying food materials
such as vegetables, rice, and soybeans to
markedly influence the digestibility,
cooking quality, shape, and the yield of
nutrients (Ref. 13).

The agency has considered the
estimated dietary exposure to cellulase
enzyme preparation from its proposed
use (Refs. 14 and 15). Enzymes,
including the petitioned cellulase, are
used in small quantities in food to
accomplish their intended effects. In
addition, many food processes that use
cellulase also include removal of
insoluble solids, a processing step that
should remove most of the added
enzyme preparation. Nonetheless, in
calculating the estimated dietary
exposure to cellulase enzyme
preparation, the agency made the
conservative assumptions that no
cellulase enzyme preparation is
removed from the food by processing,
and all foods that may be treated with
cellulase enzyme preparation will be so
treated. The agency concludes that the
dietary exposure to cellulase enzyme
preparation does not present a basis for
concern about the safety of its use (Refs.
16 and 17).

F. Safety Studies

The petitioner has provided
published studies with the cellulase
enzyme preparation, corroborated with
unpublished studies, to demonstrate
that the enzyme preparation is safe for
use in food. The petitioner provided
published oral acute toxicity studies
with mice, rats, and dogs and oral
subchronic studies with rats and dogs

(Ref. 2). No significant adverse effects
were noted in these studies.

A published toxicity study with in
utero exposure, and a teratogenicity
study, both conducted with rats,
reported no adverse effects at levels up
to 5 percent in the diet (Ref. 2). The
petitioner also provided published
mutagenicity studies involving the
Ames test, chromosomal aberration
tests, and dominant lethal tests (Ref. 2).
There was no evidence of mutagenicity
of the cellulase enzyme preparation in
any of these tests. Other published
studies with the cellulase enzyme
preparation provided by the petitioner
include an inhalation study in rats; skin
and eye irritation tests in rabbits; a skin
irritation test in humans; and a skin
sensitivity test in guinea pigs and
humans. Finally, because certain
species of Trichoderma are known to
produce substances that inhibit the
growth of microorganisms, the
petitioner tested the culture broth of T.
longibrachiatum for antibiotics or
toxins; the tests were negative (Ref. 2).

The agency has reviewed the
published safety studies in the petition
along with other available information.
The agency concludes that the
published safety data support the use of
cellulase enzyme preparation from T.
longibrachiatum for the enzymatic
breakdown of cellulose in processing
food (Refs. 16 and 17).

IV. Conclusions

The agency has evaluated all available
information and finds, based upon the
published information about the
identity and function of cellulase, that
the enzyme component of cellulase
enzyme preparation will achieve its
intended technical effect and raises no
toxicity concerns. The agency further
finds, based upon generally available
and accepted information, that when the
cellulase enzyme preparation is
manufactured in accordance with
§184.1250, the source, T.
longibrachiatum, and the manufacturing
process will not introduce impurities
into the preparation that may render its
use unsafe. Finally the agency finds that
dietary exposure to the cellulase
enzyme preparation from the petitioned
use does not present a basis for concern
about the safe use of the cellulase
enzyme preparation. Therefore, the
agency concludes, based on the
evaluation of published data and
information, and based upon scientific
procedures (8 170.30(b)), that use of the
cellulase enzyme preparation derived
from T. longibrachiatum for the
enzymatic breakdown of cellulose in
processing food is GRAS. Therefore, the
agency is affirming that the use of
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cellulase enzyme preparation from T.
longibrachiatum described in the
regulation set out below is GRAS (21
CFR 184.1(b)(1)) with no limitations
other that current good manufacturing
practice.

V. Environmental Effects

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s findings of no
significant impact and the evidence
supporting these findings, contained in
an environmental assessment, may be
seen in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, rm. 1061, Rockville,
MD 20852, between 9 a.m. and 4 p.m.,
Monday through Friday.

VI. Analysis of Impacts
A. Analysis for Executive Order 12866

FDA has examined the impacts of this
final rule under Executive Order 12866.
Executive Order 12866 directs agencies
to assess the costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects; distributive impacts;
and equity). According to Executive
Order 12866, a regulatory action is
significant if it meets any one of a
number of specified conditions,
including having an annual effect on the
economy of $100 million, adversely
affecting in a material way a sector of
the economy, competition, or jobs, or if
it raises novel legal or policy issues.
FDA finds that this final rule is not a
significant regulatory action as defined
by Executive Order 12866. In addition,
it has been determined that this final
rule is not a major rule for the purpose
of congressional review.

The primary benefit of this action is
to remove uncertainty about the
regulatory status of the petitioned
substance. No compliance costs are
associated with this final rule because
no new activity is required and no
current or future activity is prohibited
by this rule.

B. Regulatory Flexibility Analysis

FDA has examined the impacts of this
final rule under the Regulatory
Flexibility Act. The Regulatory
Flexibility Act (5 U.S.C. 601-612)
requires Federal agencies to consider
alternatives that would minimize the
economic impact of their regulations on

small entities. In compliance with the
Regulatory Flexibility Act, FDA finds
that this final rule will not have a
significant impact on a substantial
number of small entities.

No compliance costs are associated
with this final rule because no new
activity is required and no current or
future activity is prohibited.
Accordingly, under the Regulatory
Flexibility Act (5 U.S.C. 605(b)), the
agency certifies that this final rule will
not have a significant economic impact
on a substantial number of small
entities.

VII. Paperwork Reduction Act of 1995

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

VIII. Effective Date

As this rule recognizes an exemption
from the food additive definition in the
Federal Food, Drug, and Cosmetic Act,
and from the approval requirements
applicable to food additives, no delay in
effective date is required by the
Administrative Procedure Act (5 U.S.C.
553(d)). The rule will therefore be
effective immediately (5 U.S.C.
553(d)(1)).
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List of Subjects in 21 CFR Part 184

Food ingredients, Incorporation by
reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 184 is
amended as follows:

PART 184—DIRECT FOOD
SUBSTANCE AFFIRMED AS
GENERALLY RECOGNIZED AS SAFE

1. The authority citation for 21 CFR
part 184 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 371.

2. Section 184.1250 is added to
subpart B to read as follows:

§ 184.1250 Cellulase enzyme preparation
derived from Trichoderma longibrachiatum.
(a) Cellulase enzyme preparation is

derived from a nonpathogenic,
nontoxicogenic strain of Trichoderma
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longibrachiatum (formerly T. reesei).
The enzyme, cellulase, catalyzes the
endohydrolysis of 1,4-beta-glycosidic
linkages in cellulose. It is obtained from
the culture filtrate resulting from a pure
culture fermentation process.

(b) The ingredient meets the general
and additional requirements for enzyme
preparations in the monograph
specifications on enzyme preparations
in the ‘“Food Chemicals Codex,” 4th ed.
(1996), pp. 129 to 134, which is
incorporated by reference in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.
Copies are available from the National
Academy Press, 2101 Constitution Ave.
NW., Box 285, Washington, DC 20055
(Internet “*http://www.nap.edu’’), or
may be examined at the Center for Food
Safety and Applied Nutrition’s Library,
200 C Sst. SW., rm. 3321, Washington,
DC, or at the Office of the Federal
Register, 800 North Capitol St. NW.,
suite 700, Washington, DC.

(c) In accordance with §184.1(b)(1),
the ingredient is used in food with no
limitation other than current good
manufacturing practice. The affirmation
of this ingredient as generally
recognized as safe (GRAS) as a direct
human food ingredient is based upon
the following current good
manufacturing practice conditions of
use:

(1) The ingredient is used in food as
an enzyme as defined in §170.3(0)(9) of
this chapter for the breakdown of
cellulose.

(2) The ingredient is used in food at
levels not to exceed current good
manufacturing practice.

Dated: May 17, 1999.
L. Robert Lake,

Director, Office of Policy, Planning and
Strategic Initiatives, Center for Food Safety
and Applied Nutrition.

[FR Doc. 99-13151 Filed 5-25-99; 8:45 am]

BILLING CODE 4160-01-F

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914
[SPATS No. IN-144-FOR]

Indiana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Final rule; clarification.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
clarifying its decision and responses to
comments it received on an amendment

to the Indiana regulatory program
(Indiana program) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). The amendment
concerned revisions to and additions of
statutes pertaining to other State and
Federal laws and permit revisions. At
the request of the Indiana Department of
Natural Resources (IDNR), we are
providing clarification of our decision
findings and responses to comments for
two provisions relating to permit
revisions that we disapproved in a
previous final rule decision document
dated March 16, 1999 (64 FR 12890).
This clarification supplements our
previous findings made in section IlI.
Director’s Findings and our responses to
comments made in section IV. Summary
and Disposition of Comments of that
final rule document, but does not affect
our decision made in section V.
Director’s Decision.

EFFECTIVE DATE: May 26, 1999.

FOR FURTHER INFORMATION CONTACT:
Andrew R. Gilmore, Director,
Indianapolis Field Office, Office of
Surface Mining Reclamation and
Enforcement, Minton-Capehart Federal
Building, 575 North Pennsylvania
Street, Room 301, Indianapolis, Indiana
46204-1521. Telephone (317) 226-6700.
Internet: INFOMAIL@indgw.osmre.gov.
SUPPLEMENTARY INFORMATION: On March
16, 1999, we published a final rule
approving, with certain exceptions, a
May 14, 1998, amendment to the
Indiana program. The amendment
concerned revisions to Indiana Code
(IC) 14-8 and several sections of IC 14—
34 made by the Indiana House Enrolled
Act No. 1074 (HEA 1074). By letter
dated May 12, 1999, the IDNR asked us
to clarify our disapproval of two
revisions to the Indiana Code that were
included in HEA 1074. The IDNR was
concerned that the language we used in
the preamble discussion of the
disapproved revisions would have an
adverse impact on the existing approved
Indiana program. This final rule clarifies
the preamble discussion of our final
decision and our responses to the
comments received on these two
revisions. First, we disapproved IC 14—
34-5-7-7(a), which defined a permit
revision. Second, we disapproved IC
14-34-5-8.2(4), which added a
guideline that would require Indiana to
approve postmining land use changes,
with specified exceptions, as
nonsignificant permit revisions.

IC 14-34-5-7(a), Definition of Permit
Revision

As proposed, this provision would
define a permit revision as a change in
mining or reclamation operations from

the approved mining and reclamation
plans that adversely affect the
permittee’s compliance with state
statutes and regulations. In the March
16, 1999, Federal Register notice
disapproving this provision, we cited
three problems with the proposed
language. The discussion of those three
problems is not intended to affect the
currently approved regulation at 310
IAC 12-3-121(a)(1) cited by the Indiana
Coal Council (ICC) in their comments of
June 26,1998, in support of the
proposed change (Administrative
Record No. IND-1617). The portion of
this regulation cited by the ICC requires
revisions to permits for changes in
surface coal mining or reclamation
operations described in the original
application and approved under the
original permit, when such changes
constitute a significant departure from
the method of conduct of mining or
reclamation operations contemplated by
the original permit. In addition to the
portion cited by the ICC, the regulation
at 310 IAC 12-3-121(a)(1) goes on to
state that changes which constitute a
significant departure shall include, but
not be limited to, those that could result
in an operator’s inability to comply with
applicable requirements (emphasis
added). The proposed statutory change
we disapproved would have been in
conflict with the current regulation in
that it would have imposed a limitation
inconsistent with this previous
approved regulation. However, we do
not intend for our disapproval of IC 14—
34-5-7(a) to impact the current
discretion that Indiana has within its
approved program to determine when a
revision is required.

IC 14-34-5-8.2(4) Post-Mining Land
Use as Nonsignificant Permit Revisions

As proposed, this provision would
classify a revision as nonsignificant that
involved a land use change other than
those listed in IC 14-34-5-8.1(8).
Section 8.1(8) listed, as significant
revisions, residential land uses,
commercial or industrial land uses,
recreational land uses, and developed
water resources meeting the size criteria
of 30 CFR 77.216(a). In a letter faxed to
us on December 21, 1998, responding to
our concerns regarding this provision,
the IDNR indicated that it interpreted
this provision to mean that Indiana
would retain discretion to determine
that land use changes other than those
listed in IC 14-34-8.1(8) could be
significant revisions (Administrative
Record No. IND-1627). However, we
disapproved this proposed revision
because we feel that it is clear on its face
that the proposed change would remove
such discretion. We went on to explain
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that we felt there are clearly times when
other land use changes could warrant
being considered a significant revision.
However, it is not our intent to indicate
that all other land use changes must be
considered a significant revision. Nor is
it our intent to alter OSM'’s position as
reflected in other regulatory actions
relating to significant permit revisions,
such as those for the Federal program in
Tennessee. We do feel that it is essential
for Indiana to continue to have the
discretion to determine, on a case-by-
case basis, that other land use changes
besides those listed in section 8.1(8)
may constitute a significant revision.
Therefore, this provision was
disapproved.

Dated: May 18, 1999.
Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.

[FR Doc. 99-13336 Filed 5-25-99; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 36
RIN 2900-A192

Loan Guaranty: Requirements for
Interest Rate Reduction Refinancing
Loans

AGENCY: Department of Veterans Affairs.

ACTION: Final rule; correction and delay
of effective date.

SUMMARY: This document makes a
correction to a final rule amending our
loan guaranty regulations concerning
the requirements for Interest Rate
Reduction Refinancing Loans (IRRRLS).
This document also delays for 14 days
the effective date of the final rule. Under
the final rule, generally to obtain an
IRRRL the veteran’s monthly mortgage
payment must decrease. Also, the final
rule provides that the loan being
refinanced must not be delinquent or
the veteran seeking the loan must meet
certain credit standard provisions. The
new effective date is June 7, 1999. These
actions are needed because of a lawsuit
concerning the final rule.

DATES: The final rule published in the
Federal Register on April 23, 1999 (64
FR 19906), with changes made by this
document, is effective June 7, 1999.

FOR FURTHER INFORMATION CONTACT: R.D.
Finneran, Acting Assistant Director for
Loan Policy and Valuation (262), Loan
Guaranty Service, Veterans Benefits
Administration, Department of Veterans
Affairs, 810 Vermont Avenue, NW,
Washington, DC 20420, (202) 273-7368.

SUPPLEMENTARY INFORMATION: Under the
authority of 38 U.S.C. chapter 37, VA
guarantees loans made by lenders to
eligible veterans to purchase, construct,
improve, or refinance their homes (the
term veteran as used in this document
includes any individual defined as a
veteran under 38 U.S.C. 101 and 3701
for the purpose of housing loans). This
document amends VA'’s loan guaranty
regulations by revising the requirements
for VA-guaranteed IRRRLs.

The IRRRL program was established
by Public Law No. 96-385, October 7,
1980. IRRRLs are designed to assist
veterans by allowing them to refinance
an outstanding VA-guaranteed loan with
a new loan at a lower rate. The
provisions of 38 U.S.C. 3703(c)(3) and
3710(e)(1)(C) allow the veteran to do so
without having to pay any out-of-pocket
expenses. The veteran may include in
the new loan the outstanding balance of
the old loan plus reasonable closing
costs, including up to two discount
points.

We published a final rule in the
Federal Register on April 23, 1999 (64
FR 19906), to amend the loan guaranty
regulations concerning the requirements
for IRRRLs. Under the final rule,
generally to obtain an IRRRL the
veteran’s monthly mortgage payment
must decrease. Also, the final rule
provides that the loan being refinanced
must not be delinquent or the veteran
seeking the loan must meet certain
credit standard provisions.

We are changing 38 CFR
36.4306a(a)(6) in the final rule to reflect
statutory provisions at 38 U.S.C.
3710(e)(1)(D) which state that the dollar
amount of guaranty on IRRRLs may not
exceed the greater of the original
guaranty amount of the loan being
refinanced or 25 percent of the loan.
Since this change merely restates
statutory provisions there is a basis for
dispensing with notice-and-comment
and delayed effective date provisions of
5 U.S.C. 553.

We are also changing the effective
date of the final rule. The effective date
for the final rule was scheduled to be
May 24, 1999. This document changes
the effective date to June 7, 1999.

These actions are needed because of
a lawsuit concerning the final rule.

Accordingly, in FR Doc. 99-10146
published on April 23, 1999 (64 FR
19906) make the following correction.
On page 19910, in § 36.4306a, paragraph
(a)(6) is corrected to read as follows:

§36.4306a Interest rate reduction
refinancing loan.

a * X *

(6) The dollar amount of guaranty on
the 38 U.S.C. 3710(a)(8) or (a)(9)(B)(i)

loan may not exceed the greater of the
original guaranty amount of the loan
being refinanced or 25 percent of the
loan; and
* * * * *

Approved: May 21, 1999.
Togo D. West, Jr.,
Secretary of Veterans Affairs.
[FR Doc. 99-13396 Filed 5-21-99; 3:38 pm]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
OPP-300864; FRL-6081-8]
RIN 2070-AB78

Spinosad; Pesticide Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
time-limited tolerances for residues of
spinosad in or on sweet corn at 0.02
parts per million (ppm), sweet corn
forage at 0.6 ppm, sweet corn stover at
1.0 ppm, and a permanent tolerance for
tuberous and corm vegetables (crop
subgroup 1C) at 0.02 ppm. The
Interregional Research Project Number 4
(IR-4) requested the tolerance for
tuberous and corm vegetables (crop
subgroup 1C). Dow AgroScience
Company requested tolerances for sweet
corn. These tolerances were requested
under the Federal Food, Drug, and
Cosmetic Act, as amended by the Food
Quiality Protection Act of 1996.

DATES: This regulation is effective May
26, 1999. Objections and requests for
hearings must be received by EPA on or
before July 26, 1999.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300864],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300864], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
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Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epa.gov. Copies of objections
and hearing requests must be submitted
as an ASCII file avoiding the use of
special characters and any form of
encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300864]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Sidney Jackson, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 272,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA, (703) 305-7610,
jackson.sidney@epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of April 8, 1999 (64 FR
17174) (FRL-6071-2), EPA issued a
notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a as amended by
the Food Quality Protection Act of 1996
(FQPA) (Public Law 104-170)
announcing the filing of a pesticide
petition (PP) for tolerance by the
Interregional Research Project Number 4
(IR-4), New Jersey Agricultural
Experimental Station: P.O. Box 231,
Rutgers University, New Brunswick, NJ
and on September 16, 1998 (63 FR
49568) (FRL-6025-8) by the Dow
AgroScience Company, 9330 Zionsville
Road, Indianapolis, IN 46254. Each
notice included a summary of the
petition prepared by Dow AgroSciences,
the registrant.

These petitions requested that 40 CFR
180.495 be amended by establishing
tolerances for residues of the insecticide
spinosad, in or on sweet corn at 0.02
ppm, sweet corn forage at 0.6 ppm,
sweet corn stover at 1.0 ppm, and for
tuberous and corm vegetables (crop
subgroup 1C) at 0.02 ppm. Spinosad is
a fermentation product of
Saccharopolyspora spinosa. Spinosad

consist of two related spinosyn
compounds, Factor A and Factor D both
of which serve as active ingredients.
They are typically present at an 85:15
A:D ratio.

I. Background and Statutory Findings

Section 408(b)(2)(A)(i) of the FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is “‘safe.”
Section 408(b)(2)(A)(ii) defines “‘safe’ to
mean that ““there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to “ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue....”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. For
further discussion of the regulatory
requirements of section 408 and a
complete description of the risk
assessment process, see the final rule on
Bifenthrin Pesticide Tolerances (62 FR
62961, November 26, 1997) (FRL-5754—
7).

Il. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
EPA has sufficient data to assess the
hazards of spinosad and to make a
determination on aggregate exposure,
consistent with section 408(b)(2), for
tolerances for residues of spinosad on
sweet corn at 0.02 ppm, sweet corn
forage at 0.6 ppm, sweet corn stover at
1.0 ppm and a tolerance for tuberous
and corm vegetables (crop subgroup 1C)
at 0.02 ppm. EPA’s assessment of the
dietary exposures and risks associated
with establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information

concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children. The nature of the
toxic effects caused by spinosad are
discussed in this unit.

1. Acute toxicity. Spinosad has low
acute toxicity. The rat oral lethal dose
(LDsg) is 3,738 milligram(mg)/
kilogram(kg) for males and > 5,000 mg/
kg for females, whereas the mouse oral
(LDso) is >5,000 mg/kg. The rabbit
dermal LDsg is >5,000 mg/kg and the rat
inhalation lethal concentration (LCsp) is
>5.18 mg/liter(l) air. In addition,
spinosad is not a skin sensitizer in
guinea pigs and does not produce
significant dermal or ocular irritation in
rabbits. End use formulations of
spinosad that are water based
suspension concentrates have similar
low acute toxicity profiles.

2. Genotoxicity. Short term assays for
genotoxicity consisting of a bacterial
reverse mutation assay (Ames test), an
in vitro assay for cytogenetic damage
using the Chinese hamster ovary cells,
an in vitro mammalian gene mutation
assay using mouse lymphoma cells, an
in vitro assay for DNA damage and
repair in rat hepatocytes, and an in vivo
cytogenetic assay in the mouse bone
marrow (micronucleus test) have been
conducted with spinosad. These studies
show a lack of genotoxicity.

3. Reproductive toxicity. In a 2—
generation reproduction study, groups
of Sprague-Dawley rats (30/sex/group)
received diets containing Spinosad
(88.0%) at dose levels of 0, 0.005, 0.02,
or 0.2% (3, 10, or 100 mg/kg/day,
respectively) for two successive
generations. For parental systemic
toxicity, the no-observed adverse effect
level (NOAEL) was 0.02% (10 mg/kg/
day) and the lowest-observed adverse
effect level (LOAEL) was 0.2% (100 mg/
kg/day), based on increased heart,
kidney, liver, spleen, and thyroid
weights (both sexes), histopathology in
the spleen and thyroid (both sexes),
heart and kidney (males), and
histopathologic lesions in the lungs and
mesenteric lymph nodes (both sexes),
stomach (females), and prostate. For
offspring toxicity, the NOAEL was
0.02% (10 mg/kg/day) and the LOAEL
was 0.2% (100 mg/kg/day) based on
decreased litter size, survival (F2), and
body weights. Reproductive effects at
that dose level included increased
incidence of dystocia and/or vaginal
bleeding after parturition with
associated increase in mortality of dams.

4. Developmental toxicity. In a
prenatal developmental toxicity study,
groups of pregnant Sprague-Dawley rats
(30/group) received oral (gavage)
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administration of Spinosad (88.6%0) in
aqueous 0.5% methylcellulose at dose
levels of 0, 10, 50, or 200 mg/kg/day
during gestation days 6 through 17. For
maternal toxicity, the NOAEL was >200
mg/kg/day (the highest dose tested
(HDT)); a LOAEL was not established.
Marginal maternal toxicity was reported
at this dose level (decreased body
weight gain). Based upon the results of
a range-finding study, which showed
maternal toxicity (body weight and food
consumption decreases at 100 and 300
mg/kg/day), the dose level of 200 mg/
kg/day in the main study was
considered adequate. For developmental
toxicity, the NOAEL was >200 mg/kg/
day; a LOAEL was not established. In
the range-finding study, fetal body
weight decrements occurred at 300 mg/
kg/day.

In a prenatal developmental toxicity
study, groups of pregnant New Zealand
White rabbits (20/group) received oral
(gavage) administration of Spinosad
(88.6%0) in 0.5% aqueous methyl
cellulose at doses of 0, 2.5, 10, or 50 mg/
kg/day during gestation days 7 through
19. For maternal toxicity, the NOAEL
was =50 mg/kg/day HDT; a LOAEL was
not established. At this dose, slight body
weight loss was observed in the first few
days of dosing, but this finding was not
supported by other signs. In the range-
finding study, inanition was observed at
doses of 100, 200, and 400 mg/kg/day,
with significant decreases in body
weight gain during dosing. All does at
these dose levels were sacrificed prior to
scheduled termination; no fetal data
were available. No evidence of
developmental toxicity was noted. For
developmental toxicity, the NOAEL was
=50 mg/kg/day; a LOAEL was not
established. (No fetal effects were noted
for fetuses of the range-finding study at
doses up to 50 mg/kg/day).

5. Subchronic toxicity. Spinosad was
evaluated in 13—week dietary studies
and showed NOAELs of 4.89 and 5.38
mg/kg/day, respectively in male and
female dogs; 6 and 8 mg/kg/day,
respectively in male and female mice;
and 33.9 and 38.8 mg/kg/day,
respectively in male and female rats.
The LOAELSs in the male rat and female
rat were 68.5 and 78.1 mg/kg/day,
respectively based on decreased body
weight gain, anemia, and vacuolation in
multiple organs (kidney, liver, heart,
spleen, adrenals, and thyroid). No
dermal irritation or systemic toxicity
occurred in a 21-day repeated dose
dermal toxicity study in rats given 1,000
mg/kg/day.

6. Chronic toxicity and
carcinogenicity. Based on chronic
testing with spinosad in the dog and the
rat, the EPA has set a reference dose

(RfD) of 0.027 mg/kg/day for spinosad.
The RfD has incorporated a 100—fold
safety factor to the NOAELs found in the
chronic dog study to account for inter-
and intra-species variation. The
NOAELSs shown in the dog chronic
study were 2.68 and 2.72 mg/kg/day,
respectively for male and female dogs.
The NOAELSs (systemic) shown in the
rat chronic/carcinogenicity/
neurotoxicity study were 9.5 and 12.0
mg/kg/day, respectively for male and
female rats. The LOAEL (systemic) was
24.1 and 30.3 mg/kg/day for males and
females, respectively based on
vacuolation of epithelial follicular cells
of the thyroid.

Using the Guidelines for Carcinogen
Risk Assessment published September
24,1986 (51 FR 33992), it is proposed
that spinosad be classified as Group E
for carcinogenicity (no evidence of
carcinogenicity) based on the results of
carcinogenicity studies in two species.
There was no evidence of
carcinogenicity in an 18—-month mouse
feeding study and a 24—month rat
feeding study at all dosages tested. The
NOAELs shown in the mouse
carcinogenicity study were 11.4 and
13.8 mg/kg/day, respectively for male
and female mice. A maximum tolerated
dose was achieved at the top dosage
level tested in both of these studies
based on excessive mortality. Thus, the
doses tested are adequate for identifying
a cancer risk. Accordingly, a cancer risk
assessment is not needed.

7. Neurotoxicity. In an acute
neurotoxicity study, groups of Fischer
344 rats (10/sex/dose) received a single
oral (gavage) administration of Spinosad
(87.9%) at dose levels of 0, 200, 630, or
2,000 mg/kg. There were no effects on
neurobehavioral endpoints or
histopathology of the nervous system.
For neurotoxicity, the NOAEL was
>2,000 mg/kg (HDT); a LOAEL was not
established.

In a subchronic neurotoxicity study,
groups of Fischer 344 rats (10/sex/dose)
were administered diets containing
Spinosad at levels of 0, 0.003, 0.006,
0.012, or 0.06%(0, 2.2, 4.3, 8.6, or 42.7
mg/kg/day for males and 2.6, 5.2, 10.4,
or 52.1 mg/kg/day for females,
respectively). There were no effects on
neurobehavioral endpoints or
histopathology of the nervous system.
For neurotoxicity, the NOAEL was
=42.7 for males and =52.1 mg/kg/day
for females (HDT).

In the 2—year chronic toxicity study,
groups of Fischer 344 rats (65/sex/dose)
received diets containing Spinosad at
dose levels of 0, 0.005, 0.02, 0.05, or
0.1% (0, 2.4, 9.5, 24.1, or 49.4 mg/kg/
day for males and 0, 3.0, 12.0, 30.3, or
62.2 mg/kg/day for females,

respectively). Neurobehavioral testing
performed at 3, 6, 9, and 12 months of
study was negative, and
histopathological evaluation of perfused
tissues at study termination did not
identify pathology of the central or
peripheral nervous system. There was
no evidence of neurotoxicity. For
neuropathology, the NOAEL was 0.1%
(>49.4 mg/kg/day for males and >62.8
mg/kg/day for females).

8. Metabolism. In rat metabolism of
spinosad (technical), no major
differences were found between the
bioavailability, routes of excretion, or
metabolism of 14C-XDE-105 (Factor A)
and 14C-XDE-105 (Factor D) in Fischer
344 rats following oral administration as
a suspension of 100 mg/kg bwt. The
major elimination route was fecal
excretion for both factors. About 80%
(Factor A) and 66% (Factor D) was
absorbed with about 20% (Factor A) and
34% (Factor D) of the dose eliminated
unabsorbed in the feces. By 48 hours
post-dosing, >60% (Factor A) & >80%
(Factor D) had been recovered in the
urine and the feces. Based on the
terminal half-lives for fecal and urinary
excretion, the elimination half-life for
Factor A ranged from 25-42 hours and
the half-life for Factor D ranged from
29-33 hours. The tissues and carcass
contained very low levels of
radioactivity at 168 hours post-dosing,
<0.1% of the administered dose/gram
tissue.The primary fecal, urinary, and
the biliary metabolites were identified
as the glutathione conjugates of the
parent and N- and O-demethylated XDE-
105. The absorption, distribution,
metabolism, and elimination of 14C-
XDE-105 were similar for Factors A and
D.

The residue of concern for tolerance
setting purposes is the parent material
(spinosyn A and spinosyn D). Thus,
there is no need to address metabolite
toxicity.

B. Toxicological Endpoints

1. Acute toxicity. EPA did not select
a dose and endpoint for an acute dietary
risk assessment due to the lack of
toxicological effects attributable to a
single exposure (dose) in studies
available in the data base including oral
developmental toxicity studies in rats
and rabbits. In the acute neurotoxicity
study the NOAEL was not shown at
2,000 mg/kg/day HDT. A risk
assessment is not required as no
appropriate endpoint is available.

2. Short- and intermediate-term
toxicity—Short- (1 day to 7 days),
intermediate- (1 week to several
months), and chronic-term occupational
and residential dermal and inhalation
toxicity). EPA did not select a dose or
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endpoint for short-, intermediate and
long-term dermal risk assessments
because of: (i) Lack of appropriate
endpoints; (ii) the combination of
molecular structure and size as well as
the lack of dermal or systemic toxicity
at 2,000 mg/kg/day in a 21-day dermal
toxicity study in rats which indicates
the lack of dermal absorption; and (iii)
the lack of long-term exposure based on
the current use pattern. EPA also
determined that based on the current
use pattern and exposure scenario, an
inhalation risk assessment is not
required.

3. Chronic toxicity. EPA has
established the RfD for spinosad at
0.027 mg/kg/day. This RfD is based on
a NOAEL of 2.68 mg/kg/day established
in a chronic toxicity study in dogs. The
LOAEL was 8.46 mg/kg/day based on
vacuolation in glandular cells
(parathyroid) and lymphatic tissues,
arteritis and increases in serum enzymes
such as alanine aminotransferase, and
aspartate aminotransferase, and
triglyceride levels in dogs fed spinosad
in the diet at dose levels of 1.44, 2.68,
or 8.46 mg/kg/day for 52 weeks. A 100—
fold uncertainty factor (UF) was applied
to the NOAEL of 2.68 mg/kg//day to
account for inter- and intra- species
variation. The resulting RfD was
calculated to be 0.0268 mg/kg/day.

4. Carcinogenicity. The RfD
Committee determined that there is no
evidence of carcinogenicity in studies in
either the mouse or rat. Therefore, a
carcinogenic risk assessment is not
required.

C. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.495) for the residues of
spinosad, in or on a variety of raw
agricultural commodities. Spinosad is
registered for use on a number of
agricultural commodities, including
apples, Brassica vegetables, and fruiting
vegetables (excluding cucurbits).
Additionally, spinosad is registered for
pest control in turfgrass and ornamental
plants. Application rates range from
0.023 to 0.156 Ib a.i./(acre)A, depending
on the target pest and the crop. The
maximum seasonal application rate is
0.45 Ib a.i./A. Application intervals
range from 7 to 14 days, with restriction
against too many applications per
season and/or pest generation, to avoid
resistance. Pre-harvest intervals range
from 1 to 14 days. Risk assessments
were conducted by EPA to assess
dietary exposures from spinosad as
follows:

i. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological

study has indicated the possibility of an
effect of concern occurring as a result of
a 1-day or single exposure. The Agency
did not select a dose and endpoint for
an acute dietary risk assessment due to
the lack of toxicological effects
attributable to a single exposure (dose)
in studies available in the data base
including oral developmental toxicity
studies in rats and rabbits. In the acute
neurotoxicity study, the NOAEL was
>2,000 mg/kg/day.

Acute dietary risk assessments are
performed for a food-use pesticide if a
toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
exposure. No acute toxicological
endpoints were identified for spinosad
due to the lack of toxicological effects
attributable to a single exposure (dose).
Therefore, the Agency concludes that
there is a reasonable certainty of no
harm from acute dietary exposure.
Acute dietary risk assessment is not
required.

ii. Chronic exposure and risk. In
conducting this chronic dietary risk
assessment, EPA has made very
conservative assumptions: 100% of
citrus, almonds, apples, fruiting (except
cucurbit) vegetables, Brassica leafy
vegetables, leafy vegetables, cottonseed,
and ruminant commodities having
spinosad tolerances will contain
spinosad residues and those residues
will be at the level of the established
tolerance. Additionally, residues of 0.02
ppm were assumed for all other forms
to support a pending section 18 action
on spinosad. This results in an
overestimate of human dietary
exposure. Thus, in making a safety
determination for proposed tolerance(s),
EPA is taking into account this
conservative exposure assessment.

The existing spinosad tolerances
(published, pending, and including the
necessary section 18 tolerances) result
in a Theoretical Maximum Residue
Contribution (TMRC) that is equivalent
to the following percentages of the
FQPA chronic population adjusted dose
(cPAD) for the following population
subgroups: for the U.S. population (48
states) the TMRC is 0.005658 mg/kg/day
which represents 21% of the cPAD, and
for children (1 to 6 years old), the
highest exposed subgroup, the TMRC is
0.010522 mg/kg/day utilizing 39% of
the cPAD.

2. From drinking water. Monitoring
data depicting residue levels of
spinosad in drinking water are not
available. Therefore, EPA cannot
perform a quantitative risk assessment
for drinking water exposure. Instead,
EPA had used modeled estimated
environmental concentrations (EECs),

and back-calculated drinking water
levels of comparison (DWLOCSs) to
determine whether exposure to
spinosad via drinking water is likely to
be of concern.

EPA concludes that the available data
on spinosad show that the compound is
not mobile or persistent, and therefore
has little potential to leach to ground
water. Spinosad may however
contaminate surface water upon the
release of water from flooded fields to
the environment. Additionally, EPA’s
Metabolism Assessment Review
Committee determined that the
spinosyn Factors A and D are not
expected to reach groundwater (2/10/
98). In order to assess drinking water
exposures, EPA used the screening
models PRZM (pesticide root zone
model) and EXAMS (exposure analysis
modeling systems) to generate surface
water EECs associated with application
of spinosad to various crops. Modeled
scenarios were selected because they are
expected to represent roughly the upper
90th percentile for surface water
vulnerability, given the chemical’s
geographic use range. The Tier 2
chronic surface water EEC for spinosad
is 0.092 pg/L and is based on
application of the insecticide to cole
crops (0.13 Ib a.i./A/application, 0.45 Ib
a.i./A/season). The EEC value is over
1,000 times less than the lowest
DWLOC. Based on the studies, the
Agency concludes that drinking water is
not expected to be a significant source
of exposure to spinosad.

i. Acute exposure and risk. No acute
toxicity endpoints were determined
from testing and the Agency concludes
that there is a reasonable certainty of no
harm from acute risk from drinking
water. No acute risk assessment is
required.

ii. Chronic exposure and risk. For the
most highly exposed population
subgroup, children (1-6 years old),
chronic dietary (food only) exposure
occupies 39% of the cPAD. Thisis a
conservative risk estimate for reasons
described above. The chronic lowest
DWLOC for the infants and children
subgroup is 170 ppb. The chronic
modeling estimates (EECs) for spinosad
residues in surface water are as high as
0.092 ppb from use on Brassica leafy
vegetables. The maximum estimated
concentrations of spinosad in surface
water are less than EPA’s levels of
concern for spinosad in drinking water
as a contribution to chronic aggregate
exposure. Therefore, taking into account
present uses and uses proposed in this
risk assessment, EPA concludes with
reasonable certainty that residues of
spinosad in drinking water (when
considered along with other sources of



Federal Register/Vol. 64, No. 101/Wednesday, May 26, 1999/Rules and Regulations

28367

exposure for which the Agency has
reliable data) would not result in
unacceptable levels of aggregate human
health risk at this time.

3. From non-dietary exposure. No
acute dietary, cancer, or short-,
intermediate-, or chronic-term dermal or
inhalation endpoints were identified by
the Agency. Spinosad is currently
registered on turf grass, creating a
potential for non-dietary oral exposure
to children who ingest grass. To
calculate a quantitative dietary risk from
a potential ingestion of grass (in the
absence of acute-, short-, or
intermediate-term oral endpoints), EPA
would need to default to the chronic
dietary endpoint. This scenario would
represent a child eating grass for > 6
months continuously. Based on the low
application rate for spinosad on turf
(0.41 Ibs. ai./A.), its non-systemic
nature, its short half life (especially in
sunlight), and the rapid incorporation of
spinosad metabolites into the general
carbon pool, EPA believes that residues
of spinosad on turf grass after
application would be low and decrease
rapidly over time. EPA believes that it
is inappropriate to perform a
guantitative dietary risk representing a
chronic scenario from children eating
turf grass. Qualitatively, the risk from
children eating turf grass does not
exceed the Agency’s level of concern.
Another registered product contains
spinosad for use on structural lumber
however, the product is injected into
drilled holes and then sealed after
treatment. The product can only be
applied by commercial applicators with
very minimal potential risk to the
public. Due to the lack of toxicity
endpoints (hazard) and minimal contact
with the active ingredient during and
after application, exposure to residential
occupants is not expected. The Agency
concludes that there is a reasonable
certainty of no harm from non-dietary
exposure.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Section 408(b)(2)(D)(v) requires that,
when considering whether to establish,
modify, or revoke a tolerance, the
Agency consider “available
information’ concerning the cumulative
effects of a particular pesticide’s
residues and “‘other substances that
have a common mechanism of toxicity.”

EPA does not have, at this time,
available data to determine whether
spinosad has a common mechanism of
toxicity with other substances or how to
include this pesticide in a cumulative
risk assessment. Unlike other pesticides
for which EPA has followed a
cumulative risk approach based on a
common mechanism of toxicity,

spinosad does not appear to produce a
toxic metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that spinosad has a common
mechanism of toxicity with other
substances. For information regarding
EPA'’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see the final rule for Bifenthrin Pesticide
Tolerances (62 FR 62961, November 26,
1997).

D. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. Because no acute
dietary endpoint was determined from
toxicity testing, the Agency concludes
that there is a reasonable certainty of no
harm from acute aggregate risk. An
acute aggregate risk assessment is not
required.

2. Chronic risk. Using the TMRC
exposure assumptions described in this
unit, EPA has concluded that aggregate
exposure to spinosad from food will
utilize 21 percent of the cPAD for the
U.S. population. The major identifiable
subgroup with the highest aggregate
exposure is discussed below. EPA
generally has no concern for exposures
below 100% of the cPAD because the
cPAD represents the level at or below
which daily aggregate dietary exposure
over a lifetime will not pose appreciable
risks to human health. Despite the
potential for exposure to spinosad in
drinking water and from non-dietary,
non-occupational exposure, EPA does
not expect the aggregate exposure to
exceed 100% of the cPAD. EPA
concludes that there is a reasonable
certainty that no harm will result from
aggregate exposure to spinosad residues.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure.

No dermal or inhalation endpoints
were identified by EPA. Due to the
nature of the non-dietary use, the
Agency believes that the use of spinosad
in treating timbers will not result in any
exposure through the oral route.
Therefore, the chronic aggregate risk
solely is the sum of food + water.

4. Aggregate cancer risk for U.S.
population. The RfD Committee
determined that there is no evidence of
carcinogenicity in studies in either the
mouse or rat. Therefore, a carcinogenic
risk assessment is not required.

5. Determination of safety. Based on
these risk assessments, EPA concludes

that there is a reasonable certainty that
no harm will result from aggregate
exposure to spinosad residues.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children—i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
spinosad, EPA considered data from
developmental toxicity studies in the rat
and rabbit and a 2—generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
maternal pesticide exposure gestation.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre- and post-natal toxicity and the
completeness of the data base unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments
either directly through use of a margin
of exposure (MOE) analysis or through
using uncertainty (safety) factors in
calculating a dose level that poses no
appreciable risk to humans. EPA
believes that reliable data support using
the standard uncertainty factor (usually
100 for combined inter- and intra-
species variability) and not the
additional tenfold MOE/uncertainty
factor when EPA has a complete data
base under existing guidelines and
when the severity of the effect in infants
or children or the potency or unusual
toxic properties of a compound do not
raise concerns regarding the adequacy of
the standard MOE/safety factor.

ii. Developmental toxicity studies. See
unit Il.A.— Toxicological profile above.
iii. Reproductive toxicity study. See
unit Il.A.— Toxicological profile above.

iv. Pre- and post-natal sensitivity.
There was no increased susceptibility to
rats or rabbits following in utero and/or
postnatal exposure to spinosad.

v. Conclusion. The data provided no
indication of increased susceptibility of
rats or rabbits to in utero and/or
postnatal exposure to spinosad. In the
prenatal developmental toxicity studies
in rats and rabbits and the 2—generation
reproduction study in rats, effects in the
offspring were observed only at or
below treatment levels which resulted
in evidence of parental toxicity. In
addition, all neurotoxicity studies were
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negative for effects on the central or
peripheral nervous system.

EPA determined that the 10X factor to
account for enhanced sensitivity of
infants and children (as required by
FQPA) should be removed. The FQPA
factor is removed because: (i) The data
provided no indication of increased
susceptibility of rats or rabbits to in
utero and/or postnatal exposure to
spinosad. In the prenatal developmental
toxicity studies in rats and rabbits and
the 2—generation reproduction study in
rats, effects in the offspring were
observed only at or below treatment
levels which resulted in evidence of
parental toxicity. (ii) No neurotoxic
signs have been observed in any of the
standard required studies conducted.
(iii) The toxicology data base is
complete and there are no data gaps.
There is a complete toxicity database for
spinosad and exposure data are
complete or estimated based on data
that reasonably account for potential
exposures.

2. Acute risk. An acute risk
assessment is not required because no
acute toxicological endpoints were
identified for spinosad. The Agency
concludes that there is a reasonable
certainty of no harm to infants and
children from aggregate exposure.

3. Chronic risk. Using the
conservative exposure assumptions
described in this unit, EPA has
concluded that aggregate exposure to
spinosad from food will utilize 39% of
the cPAD for infants and children. EPA
generally has no concern for exposures
below 100% of the cPAD because the
cPAD represents the level at or below
which daily aggregate dietary exposure
over a lifetime will not pose appreciable
risks to human health.

4. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to
spinosad residues.

G. Endocrine Disruption

EPA is required to develop a
screening program to determine whether
certain substances (including all
pesticides and inerts) “may have an
effect in humans that is similar to an
effect produced by a naturally occurring
estrogen, or such other endocrine
effect...” The Agency is currently
working with interested stakeholders,
including other government agencies,
public interest groups, industry and
research scientists in developing a
screening and testing program and a
priority setting scheme to implement
this program. Congress has allowed 3
years from the passage of FQPA (August

3, 1999) to implement this program. At
that time, EPA may require further
testing of this active ingredient and end
use products for endocrine disrupter
effects.

I11. Other Considerations
A. Metabolism In Plants and Animals

EPA has previously concluded that
the nature of the spinosad residue in
plants is adequately understood based
on metabolism studies in apples,
cabbage, cotton, tomatoes, and turnips.
EPA’s Metabolism Assessment Review
Committee determined that the residue
of concern is spinosad (a total of
spinosyn A and spinosyn D), as noted
in the 40 CFR 180.495 entry for
cottonseed.

Similarly, EPA has previously
concluded that the nature of the
spinosad residue in animals is
adequately understood based on
metabolism studies in the goat and hen.
Also noted in the 40 CFR 180.495 entry
for cottonseed.

Additionally, EPA has reviewed the
results of plant metabolism studies
(apples, cabbage, cotton, tomatoes,
turnips) and livestock metabolism
studies (goat and hen). The metabolism
of spinosad in plants and animals is
adequately understood for the purposes
of these tolerances. Based on structure/
activity relationships, EPA concluded
that the spinosad metabolites/
fermentation impurities (spinosyns
Factor B, Factor B or D, Factor K, and
other related Factors) were of no more
toxicological concern than the two
parent compounds (spinosyns Factor A
and Factor D).

EPA focused on the following data/
information: the overall low toxicity of
spinosad; the low levels of metabolites/
fermentation impurities present; and
that spinosad appears to photodegrade
rapidly and become incorporated into
the general carbon pool. EPA concluded
that only 2 parent compounds
(spinosyns Factor A and Factor D) need
to be included in the tolerance
expression and used for dietary risk
assessment purposes.

B. Analytical Enforcement Methodology

Method GRM 94.02 (method for
determination of spinosad residues in
cottonseed and related commodities
using HPLC/UV) underwent successful
independent lab validation and EPA lab
validation and has been submitted to
FDA for inclusion in PAM Il as Method
I. Additional methods have been
submitted for other crop matrices leafy
vegetables - GRM 95.17; citrus - GRM
96.09; tree nuts - GRM 96.14; fruiting
vegetables - GRM 95.04; and cotton gin

byproducts - GRM 94.02.S1. All of these
methods are essentially similar to GRM
94.02 and have been submitted to FDA
for inclusion in PAM II as letter
methods. Method GRM 94.02 is
adequate for regulation of the tolerance
expression.

Method GRM 95.03.R1 (method for
determination of spinosad residues in
ruminant commodities using high
performance liquid chromatography/
ultraviolet (HPLC/UV)) underwent
successful validation by EPA’s lab. The
method was forwarded to FDA for
inclusion in PAM Il as a Roman
numeral method.

Method RES 95114 (method for
determination of spinosad residues in
ruminant commodities using
immunoassay) has also successfully
passed validation by EPA’s lab. The
method was forwarded to FDA for
inclusion in PAM Il as a Roman
numeral method.

Multi residue Methods (GLN
860.1360) - The results of subjecting
spinosad to FDA Multi residue testing
were previously reviewed. Spinosyns
Factor A and D were not recovered from
any of the protocols. The results have
been sent to FDA.

Adequate enforcement methodology
(example - gas chromotography) is
available to enforce the tolerance
expression. The method may be
requested from: Calvin Furlow, PRRIB,
IRSD (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location and telephone
number: Rm 101FF, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA, (703) 305-5229.

C. Magnitude of Residues

Magnitude of residue studies were
conducted for potatoes at 14 sites. No
guantifiable residues were observed in
treated field samples at an application
rate of 0.11 pounds active ingredient (Ib
a.i.) per acre or at an exaggerated
application rate of 0.55 Ib a.i. per acre.
A potato processing study is not
required because there were no
quantifiable residues in the raw
agricultural commodity (RAC) even at
the 5X application rate (5X is the
maximum theoretical concentration
factor for potato). Potato is the
representative crop for the tuberous and
corm vegetables crop subgroup 1C.

Magnitude of residue studies were
conducted for sweet corn at 12 sites,
and 5X the label rate. Residues found in
these studies ranged from none detected
for sweet corn; 0.09 to 0.57 ppm for corn
forage; and 0.03 to 0.82 ppm for corn
fodder.
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A ruminant feeding study was
previously accepted by the Agency.
Based on the results of this study, the
data support the currently established
tolerances: fat (of cattle, goats, hogs,
horses, and sheep) at 0.6 ppm; meat (of
cattle, goats, hogs, horses, and sheep) at
0.04 ppm; meat byproducts (of cattle,
goats, hogs, horses, and sheep) at 0.2
ppm; milk fat at 0.5 ppm; and whole
milk at 0.04 ppm. These levels are
adequate for the feed items associated
with all existing and proposed uses
covered in this risk assessment.

Requirements for a poultry feeding
study have been waived based on the
minimal impact of spinosad residues in
a typical poultry diet.

D. International Residue Limits

No CODEX, Canadian, or Mexican
maximum residue levels (MRLS) have
been established for residues of
spinosad on any crops.

1V. Conclusion

Therefore, the time-limited tolerances
are established for residues of spinosad
in or on sweet corn at 0.02 ppm, sweet
corn forage at 0.6 ppm, sweet corn
stover at 1.0 ppm, and a permanent
tolerance for tuberous and corm
vegetables (crop subgroup 1C) at 0.02

ppm.
V. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation as was provided in the old
section 408 and in section 409.
However, the period for filing objections
is 60 days, rather than 30 days. EPA
currently has procedural regulations
which govern the submission of
objections and hearing requests. These
regulations will require some
modification to reflect the new law.
However, until those modifications can
be made, EPA will continue to use those
procedural regulations with appropriate
adjustments to reflect the new law.

Any person may, by July 26, 1999, file
written objections to any aspect of this
regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
under the “ADDRESSES” section (40
CFR 178.20). A copy of the objections
and/or hearing requests filed with the
Hearing Clerk should be submitted to
the OPP docket for this regulation. The
objections submitted must specify the
provisions of the regulation deemed
objectionable and the grounds for the
objections (40 CFR 178.25). Each
objection must be accompanied by the
fee prescribed by 40 CFR 180.33(i). EPA

is authorized to waive any fee
requirement “‘when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding
tolerance objection fee waivers, contact
James Tompkins, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Rm. 239, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 305-5697,
tompkins.jim@epa.gov. Requests for
waiver of tolerance objection fees
should be sent to James Hollins,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460.

If a hearing is requested, the
objections must include a statement of
the factual issues on which a hearing is
requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the requestor
(40 CFR 178.27). A request for a hearing
will be granted if the Administrator
determines that the material submitted
shows the following: There is genuine
and substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

V1. Public Record and Electronic
Submissions

EPA has established a record for this
regulation under docket control number
[OPP-300864] (inc