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Rules and Regulations

Federal Register

Vol. 64, No. 68
Friday, April 9, 1999

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Commodity Credit Corporation

7 CFR Part 1437

RIN 0560-AF46

Noninsured Crop Disaster Assistance
Program

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: This interim rule amends the
regulations with respect to the
Noninsured Crop Disaster Assistance
Program (NAP) which is conducted by
the Commodity Credit Corporation
(CCC) in accordance with section 196 of
the Federal Agriculture Improvement
and Reform Act of 1996 (1996 Act).
Currently, the regulations specify that
the Executive Vice President, CCC, or
designee determines areas, prices, and
yields for NAP. The regulations are
being revised to inform the public that
the Deputy Administrator for Farm
Programs (DAFP) has been delegated the
authority to determine areas, prices, and
yields for NAP. The regulation has also
been revised to specify that DAFP may
at his discretion delegate to selected
Farm Service Agency (FSA) State
committees (STC’s) and other FSA
officials, authority to determine areas,
prices, and yields for NAP.
Additionally, amendments made by the
interim rule specify that seed crops may
be considered separate eligible crops
under NAP if certain criteria is met, and
provide a definition for industrial crops.
DATES: The interim rule is effective on
April 9, 1999. Comments on this rule
must be received on or before June 8,
1999 to be assured of consideration.
ADDRESSES: Submit comments regarding
this rule to G. Sean O’Neill, Chief,
Noninsured Assistance Programs
Branch (NAPB), Production,

Emergencies, and Compliance Division
(PECD), Farm Service Agency (FSA),
United States Department of
Agriculture, STOP 0517, 1400
Independence Avenue, SW,
Washington, DC 20250-0517; telephone
(202) 720-9003; e-mail
Sean__Oneill@wdc.fsa.usda.gov.

FOR FURTHER INFORMATION CONTACT: G.
Sean O’Neill, telephone (202) 720-9003;
e-mail Sean__Oneill@wdc.fsa.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This interim rule is issued in
conformance with Executive Order
12866 and has been determined to be
significant and therefore has been
reviewed by OMB.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this rule because neither
FSA nor the CCC is required by 5 U.S.C.
553 or any other provision of law to
publish a notice of proposed rulemaking
with respect to the subject matter of this
rule.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will have no significant impact
on the quality of the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
needed.

Executive Order 12988

The interim rule has been reviewed in
accordance with Executive Order 12988.
The provisions of this interim rule
preempt State laws to the extent such
laws are inconsistent with the
provisions of this rule. Before any
judicial action may be brought
concerning the provisions of this rule,
the administrative remedies must be
exhausted.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Unfunded Mandates Reform Act of
1995 (UMRA)

This rule contains no Federal
mandates under the regulatory
provisions of Title Il of the UMRA for
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Paperwork Reduction Act

This interim rule does not include
any new or additional information
collection requirements. The
information relative to the criteria stated
in the interim rule was previously
collected during the 1996/1997 growing
period under approved OMB control
numbers 0560-0175 and 0560-0004.

Executive Order 12612

It has been determined that this rule
does not have sufficient Federalism
implications to warrant the preparation
of a Federalism Assessment. The
provisions contained in this rule will
not have a substantial direct effect on
States or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of Government.

Federal Assistance Programs

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Background

The regulation reflects changes in
existing definitions, additional
definitions, and acreage reporting
requirements. Changes include:

(1) Section 1437.2 is amended to
specify that the Deputy Administrator
for Farm Programs (DAFP) shall make
determinations regarding NAP area and
price and yield approvals and at DAFP’s
discretion, DAFP may further delegate
authority to selected FSA State
committees and other FSA officials to
make determinations regarding NAP
area and price and yield approvals.

(2) Section 1437.3 is amended to: (a)
revise the definition of eligible crop to
include the criteria for defining a crop
intended for use as commercial seed;
and (b) include a definition of industrial
crops.

(3) Section 1437.4 is amended to
specify that in the case of commercial
seed, the seed intended use may be
treated as a separate eligible crop if the
criteria in § 1437.3 is met.
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List of Subjects in 7 CFR Part 1437

Agricultural commodities, Disaster
assistance, Reporting and recordkeeping
requirements.

For the reasons set out in the
Preamble, 7 CFR Chapter X1V is
amended as set forth below.

PART 1437—NONINSURED CROP
DISASTER ASSISTANCE PROGRAM
REGULATIONS FOR THE 1998 AND
SUCCEEDING CROP YEARS

1. The authority citation continues to
read as follows:

Authority: 15 U.S.C. 714b and 714c and 7
U.S.C. 7333.

2. Revise the heading for part 1437 to
read as set forth above.

3. In §1437.2 paragraphs (f) and (g)
are revised and paragraph (h) is added
to read as follows:

8§1437.2 Administration.
* * * * *

(f) The State committee will, in
accordance with this part, recommend
the geographical size and shape of the
area where a natural disaster has
occurred, and whether the area
eligibility requirement has been
satisfied. The recommendations must be
approved by the Deputy Administrator
for Farm Programs unless the State
committee has been specifically
delegated authority under paragraph (h)
of this section.

(9) Except when a State committee has
been authorized to approve NAP prices
and yields according to paragraph (h) of
this section, the Deputy Administrator
for Farm Programs shall approve all
yields and prices under this part.

(h) The Deputy Administrator for
Farm Programs, may delegate to State
committees authority to make area,
price, and yield determinations
specified in paragraphs (f) and (g) of this
section. The delegation shall be in
writing. State committees authorized
and delegated to make area
determinations referenced in paragraph
(f) may do so only if the entire proposed
NAP area resides entirely within the
State or geographical region for which
the State committee is responsible. If an
area delineated according to § 1437.6 is
both within and outside the region
governed by the State committee, the
Deputy Administrator for Farm
Programs must approve the area. This
decision to delegate or revoke delegated
authority to any State committee or
other FSA official to make any
determination referenced in either
paragraph (f) or (g) of this section is
solely at the discretion of the Deputy
Administrator for Farm Program and is
not subject to administrative review.

4. In §1437.3 the definition of eligible
crop is revised and a new definition for
industrial crops is added in proper
alphabetical order and to read as
follows:

§1437.3 Definitions.
* * * * *

Eligible crop means an agricultural
commodity for which catastrophic
coverage is not available and which is
commercially produced for food or fiber
as specified in this part. Eligible crop
will also include floriculture,
ornamental nursery, and Christmas tree
crops, turfgrass sod, seed crops,
aquaculture (including ornamental fish),
and industrial crops. In the case of a
crop that historically has multiple
plantings in the same crop year that are
planted or are prevented from being
planted, each planting may be
considered a different crop for
determining payments under this part as
determined by CCC. In the case of a
crop, except for forage determined by
CCC to be predominantly grazed, that
has different varieties or types, each
variety or type may be considered a
separate crop for determining payments
under this part, if CCC determines there
is a significant difference in price or
yield between the varieties or types. For
the 1996 and subsequent crop years, a
seed crop may be viewed as a separate
crop, as determined by CCC, if all the
following apply: The specific crop
acreage is seeded, or intended to be
seeded, with an intent of producing
commercial seed as its primary intended
use; there is no possibility of other
commercial uses of production from the
seed crop acreage without regard to
market conditions; and the crop acreage
planted, or intended to be planted, with
an intended use of seed must have a
growing period uniquely conducive to
the production of commercial seed and
such growing period is not conducive to
the production of any other intended
use. The unique growing period
necessary for successful commercial
seed production must be something that
is physiologically required for the
production of commercial seed (i.e.
vernalization in a biennial crop such as
carrots and onions) and where such
physiological event renders the
possibility of production of any other
use of the crop acreage improbable.
Commercial seed intended uses not
meeting the aforementioned criteria
shall be viewed as an intended use and
a single crop together with all other
intended uses of the crop type or
variety.

* * * * *

Industrial crop means castor beans,

chia, crambe, crotalaria, cuphea, guar,

guayule, hesperaloe, kenaf, lesquerella,
meadowfoam, milkweed, plantago,
ovato, sesame, and other crops
specifically designated by CCC that are
either food or fiber or are used in food
or fiber applications.

* * * * *

5. In §1437.4 paragraph (a) is revised
to read as follows:

§1437.4 Eligibility.

(a) Crops that are eligible for NAP
benefits are any commercial agricultural
crop (excluding livestock and their by-
products), commodity, or acreage of a
commodity grown for food or fiber for
which catastrophic coverage is not
available. Except for ornamental nursery
and species or type or variety of a
species of forage determined by CCC to
be predominantly grazed, different types
or varieties of a crop or commodity, may
be treated as a separate eligible crop, if
CCC determines there is a significant
difference in price or yield. For the 1996
and subsequent crop years, as seed crop
may be viewed as a separate crop if CCC
determines the crop meets the definition
of an “‘eligible crop” pursuant to
§1437.3.

* * * * *

Signed at Washington, DC, on April 5,

1999.

Keith Kelly,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 99-8763 Filed 4-8-99; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97

[Docket No. 29521; Amdt. No. 1924]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
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operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
US Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and §97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTANMs for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMSs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Procedures (TERPS). In developing
these chart changes to SIAPs by FDC/P
NOTAMs, the TERPS criteria were
applied to only these specific conditions
existing at the affected airports. All
SIAP amendments in this rule have
been previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,

that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Navigation (air).

Issued in Washington, DC on April 2, 1999.
L. Nicholas Lacey,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§897.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

. . Effective Upon Publication



17274

Federal Register/Vol. 64, No. 68/Friday, April 9, 1999/Rules and Regulations

. . FDC
FDC date State City Airport Number SIAP
02/24/99 ...... KS. KINGMAN KINGMAN MUNI ... 9/1069 | VOR/DME RWY 18, AMDT 1...
02/24/99 ...... KS. KINGMAN KINGMAN MUNI ... 9/1071 | GPS RWY 18, ORIG...
03/16/99 ...... VA. NEWPORT NEWS .......... NEWPORT NEWS/WILLIAMSBURG 9/1555 | NDB OR GPS RWY 20 AMDT
INTL. 3B...
03/16/99 ...... VA. NEWPORT NEWS .......... NEWPORT NEWS/WILLIAMSBURG 9/1556 | NDB RWY 7 AMDT 3B...
INTL.
03/16/99 ...... VA. NEWPORT NEWS .......... NEWPORT NEWS/WILLIAMSBURG 9/1557 | NDB RWY 25 AMDT 4A...
INTL.
03/16/99 ...... VA. NEWPORT NEWS .......... NEWPORT NEWS/WILLIAMSBURG 9/1558 | LOC BC RWY 25 AMDT 13B...
INTL.
03/16/99 ...... VA. NEWPORT NEWS .......... NEWPORT NEWS/WILLIAMSBURG 9/1559 | ILS RWY 7 AMDT 30A...
INTL.
03/16/99 ...... VA. NORFOLK .......cccceeeerren. NORFOLK INTL .oveoeiiiiiiiieeeeeeeeiiee e 9/1566 | GPS RWY 32 AMDT 1...
03/16/99 ...... VA. NORFOLK .... NORFOLK INTL .... 9/1568 | VOR/DME RWY 14 AMDT 2...
03/16/99 ...... VA. NORFOLK ........ccccceeeel NORFOLK INTL ..ccooeiiiiiiii, 9/1570 | VOR/DME RNAV RWY 14 AMDT
4...
03/16/99 ...... VA. NORFOLK ......ccccceeeerienn. NORFOLK INTL .ovvoeeiiiiiiceeeeeeeeiiiee e, 9/1574 | ILS RWY 23 AMDT 6B...
03/16/99 ...... VA. NORFOLK .... NORFOLK INTL .... 9/1575 | ILS RWY 5 AMDT 24...
03/16/99 ...... VA. NORFOLK .......ccccceeeie. NORFOLK INTL .oveoiiiiiiiiieeeeeceeiee e 9/1581 | NDB/DME OR GPS RWY 23
ORIG...
03/16/99 ...... VA. ORANGE ......cccvvvvvvvvviiiinns ORANGE COUNTY ...ovvviiiiiiriiervevvnnnnnns 9/1560 | GPS RWY 7 ORIG...
03/16/99 ...... VA. ORANGE ......... ORANGE COUNTY ..oovvviiivviviievverinnnnnns 9/1562 | VOR/DME OR GPS-AMDT 2...
03/16/99 ...... VA. PORTSMOUTH ... HAMPTON ROADS .........cccceiiiiiiiennn 9/1561 | GPS RWY 10 ORIG...
03/16/99 ...... VA. PORTSMOUTH ... HAMPTON ROADS ......ccoooeeiviiiieieeees 9/1563 | GPS RWY 28 ORIG...
03/16/99 ...... VA. PORTSMOUTH ... HAMPTON ROADS ......ccooeiiiiiiieieeees 9/154 | NDB OR GPS RWY 2 AMDT 6...
03/17/99 ...... CA. SACRAMENTO SACRAMENTO MATHER ................... 9/1621 | VOR/DME OR GPS RWY 22L
ORIG-A...
03/17/99 ...... CA. SACRAMENTO .....cccvvveee SACRAMENTO MATHER 9/1622 | ILS RWY 22L ORIG...
03/17/99 ...... CA. SACRAMENTO ... SACRAMENTO MATHER 9/1623 | VOR OR GPS RWY 4R ORIG...
03/17/99 ...... CA. SACRAMENTO ... SACRAMENTO MATHER 9/1625 | ILS RWY 22L ORIG...
03/17/99 ...... CA. SACRAMENTO SACRAMENTO MATHER 9/1627 | VOR/DME OR GPS RWY 22L
ORIG-A...
03/17/99 ...... OK. ANTLERS .......ccoeevveiinn, ANTLERS MUNI ..o, 9/1611 | NDB RWY 35, AMDT 2A...
03/17/99 ...... VA. CHESAPEAKE .... CHESAPEAKE MUNI 9/1597 | LOC RWY 5 AMDT 2A...
03/17/99 ...... VA. CHESAPEAKE .......ccc...... CHESAPEAKE MUNI 9/1598 | VOR/DME RWY 23 AMDT 2A...
03/17/99 ...... VA. CHESAPEAKE .......ccccuu. CHESAPEAKE MUNI .....oovvviiiiiiiiiiins 9/1599 | NDB RWY 5 AMDT 1A......
03/17/99 ...... VA. FRANKLIN ......coooeiiiins FRANKLIN  MUNI-JOHN BEVERLY 9/1591 | VOR OR GPS RWY 9 AMDT
ROSE. 14...
03/17/99 ...... VA. FRANKLIN ......ccooeeviennn, FRANKLIN  MUNI-JOHN BEVERLY 9/1595 | VOR/DME OR GPS RWY 27
ROSE. AMDT 9A...
03/17/99 ...... VA. SUFFOLK SUFFOLK MUNI ..., 9/1589 | GPS RWY 4 ORIG...
03/17/99 ...... VA. SUFFOLK SUFFOLK MUNI ... 9/1590 | GPS RWY 7 ORIG...
03/17/99 ...... VA. SUFFOLK SUFFOLK MUNI ... 9/1592 | NDB RWY 4 AMDT 1...
03/17/99 ...... VA. SUFFOLK SUFFOLK MUNI ... 9/1593 | LOC RWY 4 AMDT 1...
03/17/99 ...... VA. WAKEFIELD WAKEFIELD MUNI 9/1596 | NDB OR GPS RWY 20 AMDT
4...
03/18/99 ...... OH. NEWARK NEWARK-HEATH ......ccoooeiiiiiiiineees 9/1647 | GPS RWY 27, ORIG...
03/18/99 ...... OH. NEWARK NEWARK-HEATH ......ccoooiiiiiiiins 9/1648 | NDB OR GPS RWY 9, AMDT
6...
03/18/99 ...... OH. NEWARK .......cccceviiininn NEWARK-HEATH .................l 9/1649 | VOR OR GPS-A, AMDT 12...
03/18/99 ...... OH. NEWARK .......cccocviiiinnnn, NEWARK-HEATH ................ol 9/1650 | VOR/DME RNAV RWY 27,
AMDT 6...
03/18/99 ...... TN. MCKELLAR-SIPES REGIONAL ......... 9/1645 | ILS RWY 2, AMDT 7...
03/19/99 ...... MA. MANSFIELD MUNI .............ccc 9/1673 | NDB RWY 32 AMDT 6...
03/19/99 ...... MA. MANSFIELD MUNI ............cccc, 9/1674 | GPS RWY 32 ORIG...
03/19/99 ...... NE. YORK MUNI 9/1671 | GPS RWY 17, ORIG...
03/19/99 ...... NE. YORK MUNI 9/1672 | GPS RWY 35, ORIG...
03/19/99 ...... OH. NEWARK-HEATH ................ol 9/1684 | SDF RWY 9, AMDT 5...
03/22/99 ...... OH. CLEVELAND ......cccvvvvene CLEVELAND-HOPKINS INTL ............. 9/1728 | ILS RWY 28, AMDT 21...
03/24/99 ...... GA. SAVANNAH SAVANNAH INTL 9/1750 | MLS RWY 27, ORIG-A...
03/25/99 ...... AK. COLD BAY COLD BAY ..o, 9/1878 | LOC/DME BC RWY 32, AMDT
7...
03/25/99 ...... AK. HOMER 9/1812 | LOC/DME BC RWY 3, AMDT 9...
03/25/99 ...... AK. HOMER 9/1815 | LOC/DME BC RWY 21, AMDT
4.
03/25/99 ...... AK. HOMER 9/1816 | GPS RWY 21, ORIG...
03/25/99 ...... AK. HOMER 9/1817 | GPS RWY 3, ORIG...
03/25/99 ...... AK. HOMER 9/1828 | NDB-A, ORIG...
03/25/99 ...... IL. CHICAGO/ROMEOVILLE 9/1790 | LOC/DME RWY 9, ORIG...
03/25/99 ...... IN. INDIANAPOLIS .. 9/1870 | ILS RWY 5R, AMDT 2...
03/25/99 ...... IN. INDIANAPOLIS ............... 9/1872 | NDB OR GPS RWY 23L, AMDT

1.
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03/25/99 ...... IN. INDIANAPOLIS ............... INDIANAPOLIS INTL ovvvveveeeiiiieeeeen, 9/1874 | VOR OR GPS RWY 14, AMDT
25...
03/25/99 ...... IN. INDIANAPOLIS ............... INDIANAPOLIS INTL ..o, 9/1875 | ILS RWY 32, AMDT 17A...
03/25/99 ...... IN. INDIANAPOLIS ............... INDIANAPOLIS INTL vvvvieeeeeiiiiiieeee, 9/1876 | ILS RWY 14, AMDT 4...
03/25/99 ...... IN. INDIANAPOLIS ............... INDIANAPOLIS INTL ..o 9/1882 | ILS RWY 23L, AMDT 2...
03/25/99 ...... IN. INDIANAPOLIS ............... INDIANAPOLIS INTL ..o, 9/1899 | NDB OR GPS RWY 5R, AMDT
1.
03/25/99 ...... IN. INDIANAPOLIS ............... INDIANAPOLIS INTL ..o, 9/1926 | NDB RWY 5L, ORIG...
03/25/99 ...... MS. OLIVE BRANCH ............. OLIVE BRANCH .....covviiviviiiiiiiiiiiiiiiiinns 9/1867 | NDB OR GPS RWY 18, AMDT
4...
03/25/99 ...... NJ. NEWARK ......ccooviiiiiin NEWARK INTL oo 9/1895 | VOR RWY 11 AMDT 1A...
03/25/99 ...... NY. POUGHKEEPSIE ............ DUTCHESS COUNTY .... 9/1888 | VOR/DME RWY 6 AMDT 5A...
03/25/99 ...... NY. POUGHKEEPSIE ............ DUTCHESS COUNTY .... 9/1889 | VOR OR GPS-A AMDT 10...
03/25/99 ...... NY. POUGHKEEPSIE ............ DUTCHESS COUNTY 9/1891 | VOR/DME OR GPS RWY 24
AMDT 3A...
03/25/99 ...... NY. POUGHKEEPSIE ............ DUTCHESS COUNTY ...ccciieveeeiiiiiines 9/1892 | VOR/DME RNAV OR GPS RWY
6 AMDT 5...
03/25/99 ...... NY. POUGHKEEPSIE ............ DUTCHESS COUNTY ..., 9/1968 | ILS RWY 6 AMDT 5A...
03/25/99 ...... SC. NORTH MYRTLE NORTH MYRTLE BEACH/GRAND 9/1863 | VOR RWY 5 AMDT 20...
BEACH. STRAND.
03/25/99 ...... SC. NORTH MYRTLE NORTH MYRTLE BEACH/GRAND 9/1864 | VOR RWY 23 AMDT 19...
BEACH. STRAND.
03/25/99 ...... SC. NORTH MYRTLE NORTH MYRTLE BEACH/GRAND 9/1865 | ILS RWY 23 AMDT 10...
BEACH. STRAND.
03/25/99 ...... TX. HEREFORD .........cc.c..... HEREFORD MUNI ............cccc, 9/1807 | GPS RWY 21, ORIG...
03/25/99 ...... TX. PANHANDLE .. PANHANDLE-CARSON COUNTY ...... 9/1809 | GPS RWY 35, ORIG...
03/25/99 ...... VA. NORFOLK .......cccccveiiiennnns NORFOLK INTL .oooeiiiiiiiiiiiieeee 9/1843 | VOR/DME RWY 5 AMDT 4...
03/25/99 ...... VA. NORFOLK ......ccccovviiiiennn NORFOLK INTL oooeiiiiiiiiiiie 9/1844 | VOR RWY 23 AMDT 8...
03/25/99 ...... VA. NORFOLK .... NORFOLK INTL .... 9/1845 | VOR/DME RWY 32 AMDT 4...
03/25/99 ...... VA. WISE ............ LONESOME PINE 9/1818 | LOC/DME RWY 24 ORIG...
03/26/99 ...... 1A. OELWEIN .....coovvveeeiiinns OELWEIN MUNI ..o 9/1938 | VOR/DME RNAV OR GPS RWY
13, AMDT 2...
03/26/99 ...... 1A. OELWEIN .....covvvvvviiviiinnns OELWEIN MUNI ...ooovviiiiiiiiiiiiiiiiiiiiiienns 9/1943 | VOR OR GPS-A, AMDT 3...
03/26/99 ...... 1A. OELWEIN ........ OELWEIN MUNI ............. 9/1944 | NDB RWY 13, AMDT 2...
03/26/99 ...... 1A. SHENANDOAH ... ... | SHENANDOAH MUNI .... 9/1942 | NDB OR GPS RWY 4, ORIG...
03/26/99 ...... 1A. SHENANDOAH ......ccc..... SHENANDOAH MUNI 9/1947 | VOR/DME OR GPS RWY 12,
AMDT 3...
03/26/99 ...... IN. INDIANAPOLIS ............... INDIANAPOLIS INTL ..o, 9/1941 | NDB OR GPS RWY 32, AMDT
14...
03/26/99 ...... SC. GREENVILLE ........cccue. GREENVILLE DOWNTOWN ............... 9/1970 | NDB OR GPS RWY 36, AMDT
20...
03/26/99 ...... TN. MURFREESBORO .......... MURFREESBORO MUNI .......ccoccuvinee 9/1950 | NDB RWY 18, ORIG-A...
03/29/99 ...... FL. TAMPA ..o, VANDENBERG .. 9/2061 | GPS RWY 23, ORIG...
03/29/99 ...... FL. TAMPA .., VANDENBERG .......ccccooiiiiiinnns 9/2062 | GPS RWY 18, AMDT 1...
03/29/99 ...... GA. ATLANTA i, THE WILLIAM B. HARTSFIELD AT- 9/2066 | ILS RWY 9L, AMDT 5...
LANTA INTL.
03/29/99 ...... 1A. MARSHALLTOWN .......... MARSHALLTOWN MUNI .................... 9/2021 | GPS RWY 12, ORIG...
03/29/99 ...... 1A. MONTICELLO ................. MONTICELLO MUNI 9/2019 | NDB OR GPS-A, AMDT 3A...
03/29/99 ...... 1A. MONTICELLO ................. MONTICELLO MUNI 9/2020 | VOR/DME RNAV OR GPS RWY
31, AMDT 1A...
03/29/99 ...... 1A. ORANGE CITY ..o ORANGE CITY MUNI ..o 9/2036 | NDB OR GPS RWY 34, AMDT
3.
03/29/99 ...... 1A. SHELDON MUNI ..o 9/2017 | VOR OR GPS RWY 33, AMDT
1.
03/29/99 ...... 1A. SHELDON MUNI ..o 9/2018 | NDB RWY 33, AMDT 6...
03/29/99 ...... ID. JEROME COUNTY ..o, 9/2043 | VOR/DME OR GPS-A AMDT 1...
03/29/99 ...... MA. BEVERLY MUNI ....ooiiiiiiiiieieiiiiies 9/2031 | LOC RWY 16 AMDT 5A...
03/29/99 ...... MA. BEVERLY MUNI .........cccceiii 9/2032 | GPS RWY 16 ORIG...
03/29/99 ...... MA. BEVERLY MUNI ........cccceiii, 9/2033 | VOR RWY 16 AMDT 4A...
03/29/99 ...... MA. BEVERLY MUNI .......coooeiiiii, 9/2034 | NDB OR GPS-A AMDT...
03/29/99 ...... NY. BINGHAMTON REGIONAL/EDWIN A. 9/2045 | ILS RWY 34 AMDT 2...
LINK FILED.
03/29/99 ...... NY. BINGHAMTON ................ BINGHAMTON REGIONAL/EDWIN A. 9/2046 | NDB OR GPS RWY 34 AMDT
LINK FIELD. 17...
03/29/99 ...... NY. BINGHAMTON ................ BINGHAMTON REGIONAL/EDWIN A. 9/2047 | VOR OR GPS RWY 10 AMDT
LINK FIELD. 6...
03/29/99 ...... NY. BINGHAMTON ................ BINGHAMTON REGIONAL/EDWIN A. 9/2048 | VOR/IDME OR GPS RWY 28
LINK FIELD. AMDT 9...
03/29/99 ...... NY. BINGHAMTON ................ BINGHAMTON REGIONAL/EDWIN A. 9/2049 | ILS RWY 16 AMDT 6...
LINK FIELD.
03/29/99 ...... PA. EASTON ... EASTON oo 9/2064 | VOR/DME OR GPS-D ORIG—

B...
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03/29/99 ... SC. COLUMBIA ..o COLUMBIA METROPOLITAN ............. 9/2022 | VOR/DME RNAV OR GPS RWY
5, ORIG-B...
03/29/99 ... SC. GREENVILLE ...cooovrvrnnen. GREENVILLE DOWNTOWN .....ccoounee 9/2052 | ILS RWY 36 AMDT 27...
03/29/99 ... SsC. GREENVILLE ......oovvvrnvn. GREENVILLE DOWNTOWN ............... 9/2053 | RADAR 1 ADMT 12...
03/31/99 ... IL. GREENWOOD/WONDER | GALT ..coceoiimeereeeessaeeseeesensssessseesnns 9/2105 | VOR OR GPS-A, AMDT 9...
LAKE.

[FR Doc. 99-8919 Filed 4-8-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284

[Docket No. RM96-1-011; Order No. 587—
K]

Standards For Business Practices Of
Interstate Natural Gas Pipelines
Issued April 2, 1999.

AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final Rule.

SUMMARY: The Federal Energy
Regulatory Commission is amending its
regulations to incorporate by reference
the most recent version of the standards,
Version 1.3 promulgated July 31, 1998,
by the Gas Industry Standards Board
(GISB). These standards establish rules
for conducting business practices and
electronic communication with
interstate natural gas pipelines.

DATES: Effective Date: The rule is
effective May 10, 1999. The
incorporation by reference of the
publication listed in the rule is
approved by the Director of the Federal
Register of May 10, 1999.

Implementation Date: Pipelines must
implement the regulations adopted in
this rule by August 1, 1999.

ADDRESSES: Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:

Michael Goldenberg, Office of the
General Counsel, Federal Energy
Regulatory Commission. 888 First
Street, NE., Washington, DC 20426,
(202) 208-2294.

Marvin Rosenberg, Office of Economic
Policy, Federal Energy Regulatory
Commission, 888 First Street, NE.,
Washington, DC 20426, (202) 208—
1283.

Kay Morice, Office of Pipeline
Regulation, Federal Energy Regulatory
Commission, 888 First Street, NE.,

Washington, DC 20426, (202) 208—

0507.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in the Public Reference Room at 888
First Street, NE., Room 2A, Washington,
DC 20426.

The Commission Issuance Posting
System (CIPS) provides access to the
texts of formal documents issued by the
Commission. CIPS can be accessed via
Internet through FERC’s Homepage
(http://www.ferc.fed.us) using the CIPS
Link or the Energy Information Online
icon. The full text of this document will
be available on CIPS in ASCII and
WordPerfect 6.1 format. CIPS is also
available through the Commission’s
electronic bulletin board service at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing 202-208-1397, if
dialing locally, or 1-800-856—3920, if
dialing long distance. To access CIPS,
set your communications software to
19200, 14400, 12000, 9600, 7200, 4800,
2400, or 1200 bps, full duplex, no
parity, 8 data bits and 1 stop bit. User
assistance is available at 202—-208-2474
or by E-mail to cipsmaster@ferc.fed.us.

This document is also available
through the Commission’s Records and
Information Management System
(RIMS), an electronic storage and
retrieval system of documents submitted
to and issued by the Commission after
November 16, 1981. Documents from
November 1995 to the present can be
viewed and printed. RIMS is available
in the Public Reference Room or
remotely via Internet through FERC’s
Homepage using the RIMS link or the
Energy Information Online icon. User
assistance is available at (202) 208—
2222, or by E-mail to
rimsmaster@ferc.fed.us.

Finally, the complete text on diskette
in WordPerfect format may be
purchased from the Commission’s copy
contractor, RVJ International, Inc. RVJ
International, Inc., is located in the
Public Reference Room at 888 First
Street, NE., Washington, DC 20426.

Before Commissioners: James J. Hoecker,
Chairman; William L. Massey, Linda
Breathitt, and Curt Hébert, Jr.

The Federal Energy Regulatory
Commission (Commission) is amending
§284.10 of its regulations to incorporate
by reference the most recent version,
Version 1.3, of the consensus industry
standards, promulgated by the Gas
Industry Standards Board (GISB). The
GISB standards establish uniform
principles for conducting business and
electronic communications with
interstate natural gas pipelines.

|. Background

In Order Nos. 587, 587-B, 587-C,
587-G, 587-H, and 58711 the
Commission adopted regulations to
standardize the business practices and
communication methodologies of
interstate pipelines in order to create a
more integrated and efficient pipeline
grid. In those orders, the Commission
incorporated by reference consensus
standards developed by GISB, a private,
consensus standards developer
composed of members from all segments
of the natural gas industry.

On November 9, 1998, GISB filed with
the Commission Version 1.3 of its
standards. On December 17, 1998, the
Commission issued a Notice of
Proposed Rulemaking (NOPR)
proposing to incorporate by reference
Version 1.3 of the GISB standards.
Comments were due by January 22,
1999. Comments were filed by Williston
Basin Interstate Pipeline Company
(Williston Basin) and, collectively,
Process Gas Consumers, American Iron
and Steel Institute, and Georgia
Industrial Group (PGC, et al.).

1 Standards For Business Practices Of Interstate
Natural Gas Pipelines, Order No. 587, 61 FR 39053
(Jul. 26, 1996), 11l FERC Stats. & Regs. Regulations
Preambles 31,038 (Jul. 17, 1996), Order No. 587—
B, 62 FR 5521 (Feb. 6, 1997), Il FERC Stats. & Regs.
Regulations Preambles 131,046 (Jan. 30, 1997),
Order No. 587-C, 62 FR 10684 (Mar. 10, 1997), Il
FERC Stats. & Regs. Regulations Preambles 31,050
(Mar. 4, 1997), Order No. 587-G, 63 FR 20072 (Apr.
23, 1998), Il FERC Stats. & Regs. Regulations
Preambles 131,062 (Apr. 16, 1998), Order No. 587—
H, 63 FR 39509 (July 23, 1998), Il FERC Stats. &
Regs. Regulations Preambles 131,063 (July 15,
1998); Order No. 587—I, 63 FR 53565 (Oct. 6, 1998),
Il FERC Stats. & Regs. Regulations Preambles
131,067 (Sept. 29, 1998).
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I1. Discussion

The Commission is adopting Version
1.3 of GISB’s consensus standards with
an implementation date on the first day
of the month occurring 90 days after
publication of the final rule in the
Federal Register. Version 1.3 of the
GISB standards updates and improves
the standards, with the principal
changes occurring in the areas of
confirmation practices, further
standardization of the information
provided on pipeline Internet web sites,
and revisions to the data sets.2
Commission adoption of these standards
will keep the Commission regulations
current.

GISB approved the standards under
its consensus procedures.® As the
Commission found in Order No. 587,
adoption of consensus standards is
appropriate because the consensus
process helps ensure the reasonableness
of the standards by requiring that the
standards draw support from a broad
spectrum of all segments of the
industry. Moreover, since the industry
itself has to conduct business under
these standards, the Commission’s
regulations should reflect those
standards that have the widest possible
support. In § 12(d) of the National
Technology Transfer and Advancement
Act (NTT&AA) of 1995, Congress
affirmatively requires federal agencies to
use technical standards developed by
voluntary consensus standards
organizations, like GISB, as means to
carry out policy objectives or activities.4

Because the Version 1.3 standards
include the nomination and intra-day
nomination standards adopted by the
Commission in Order No. 587—H,
separate reference to these standards in

2The following reflects the changes from the
Version 1.2 standards previously adopted by the
Commission. The list does not include the intra-day
nomination standards that already were adopted in
Order No. 587-H. Revised standards are: 1.3.3,
1.3.14,1.3.24, 1.3.27, 2.3.9, 2.3.16, 2.3.20, and
4.3.16. New standards are: 1.3.35 through 1.3.38,
1.3.45,1.3.46, 3.3.22, 4.1.16 through 4.1.21, 4.2.1
through 4.2.8, and 4.3.17 through 4.3.35. Revised
data sets are: 1.4.1 through 1.4.6, 2.4.1 through
2.4.6, 3.4.1 through 3.4.3, 5.4.1 through 5.4.9, 5.4.11
through 5.4.13, 5.4.16, and 5.4.17. New data sets
are: 1.4.7 and 3.4.4.

3This process first requires a super-majority vote
of 17 out of 25 members of GISB’s Executive
Committee with support from at least two members
from each of the five industry segments—interstate
pipelines, local distribution companies, gas
producers, end-users, and services (including
marketers and computer service providers). For
final approval, 67% of GISB’s general membership
must ratify the standards.

4Pub L. No. 104-113, §12(d), 110 Stat. 775
(1996), 15 U.S.C. 272 note (1997).

the regulations is no longer necessary
and will be removed. The Commission
also is continuing its previous practice
by not incorporating standards 2.3.29
dealing with operational balancing
agreements (OBASs), 2.3.30 dealing with
netting and trading of imbalances, and
4.3.4 dealing with retention of
electronic data. The Commission has
issued its own regulations in these
areas,’ so that incorporation of the GISB
standards is unnecessary and may cause
confusion as to the applicable
Commission requirements.

In its comments, Williston Basin does
not object to the adoption of Version 1.3
of the standards. It suggests, however,
that the Commission defer
implementation of any future GISB
standards until three months following
the completion of the pipelines’
transition to Internet communication by
June 1, 2000. Williston Basin states that,
as a relatively small interstate pipeline,
it would have difficulty implementing
any additional standards at the same
time as it completes its transition to
Internet communication and resolves
any Year 2000 computer problems.

The Commission cannot, at this time,
anticipate when it will require pipelines
to implement additional standards
developed by GISB. That will depend in
part on GISB’s schedule for revising its
standards and the importance to the
industry of the additional standards. For
example, GISB still has not completed
development of standards necessary to
implement imbalance trading, which
the Commission required in Order No.
587-G.

PGC, et al. object to the Commission’s
policy of not making copies of the
standards available to the public for
copying, leaving the public to obtain
copies from GISB. They contend that if
the Commission is requiring adherence
to the standards, the Commission must
make those standards available to the
public for copying. The Commission
previously responded to this contention
in Order No. 587-A, explaining that
when dealing with copyrighted
material, the appropriate, and required,
method for adoption is to incorporate
the material by reference with the
material being available from the
source.® When the NOPR was issued,

518 CFR 284.10(c)(2)(i) (OBAs), (c)(2)(ii) (netting
and trading of imbalances), and (c)(3)(v) (record
retention).

60rder No. 587-A, 61 FR 55208, 55212-13 (Oct.
25,1996), 77 FERC 61,061, at 61,232-33 (Oct. 21,
1996). See 5 U.S.C. 552 (a)(1) and (a)(3) (documents
incorporated by reference need not be published in

the standards were publicly available
from GISB, and PGC, et al. do not
contend that they encountered difficulty
in obtaining them.

I11. Implementation Schedule

Pipelines are required to implement
this rule August 1, 1999. Pipelines must
file revised tariff sheets to conform their
tariffs to Version 1.3 of the standards
not more than 60 and not less than 30
days prior to the implementation date.

1V. Notice of Proposed Use of Standards

Office of Management and Budget
Circular A-119 (8 11) (February 10,
1998) provides that, when a federal
agency is issuing or revising a regulation
that contains a standard, the agency
must publish a statement in the
preamble of a final rule identifying
whether a voluntary consensus standard
or a government-unique standard is
being proposed. In this rule, the
Commission is adopting Version 1.3
(July 31, 1998) of the voluntary
consensus standards developed by
GISB.

V. Information Collection Statement

OMB'’s regulations in 5 CFR 1320.11
require that it approve certain reporting
and recordkeeping requirements
(collections of information) imposed by
an agency. Upon approval of a
collection of information, OMB shall
assigh an OMB control number and an
expiration date. Respondents subject to
the filing requirements of this Rule shall
not be penalized for failing to respond
to these collections of information
unless the collections of information
display valid OMB control numbers.

The collections of information related
to the subject Final Rule fall under the
existing reporting requirements of:
FERC-545, Gas Pipeline Rates: Rate
Change (Non-Formal) (OMB Control No.
1902—-0154) and FERC-549C, Standards
for Business Practices of Interstate
Natural Gas Pipelines (OMB Control No.
1902-0174). The following burden
estimates are related only to this rule
and include the costs of complying with
GISB’s version 1.3 standards. The
burden estimates are primarily related
to start-up for implementing the latest
version of the standards and data sets
and will not be on-going costs.

Public Reporting Burden:

the Federal Register or provided by the agency); 1
CFR 51 (1998) (standards for approval of
incorporation by reference).
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ESTIMATED ANNUAL BURDEN

No. of

" No. of Hrs. per Total no. of
Data collection responses per
respondents respondent response hrs.
FERC 545 e 93 1 38 3,534
FERC549C ..ottt ettt st e e et e e e e e naee 93 1 2,610 242,730

The total annual hours for collection (including recordkeeping) are estimated to be 246,264. The average annualized
cost per respondent is projected to be the following:

FERC-545 FERC-549C
AnNnualized Capital/StArtUP COSES ......eciiiiiieiieiie ettt etee et ettt e st e st e s e e sae e e beesteeabeesaseebeeasbeesbaessseessseanteeaseeans $2,008 $137,888
Annualized Costs (Operations & MaINTENANCE) .......coiiuiiiiiiiiiiiiie e ritee et ettt e e et eee e ate e e aaeeeeasbee e e abeeesanbeeesnbeeesnneas 0 0
TOtal ANNUALIZEA COSES ....eiiiiiiii ittt ettt ettt et e e ettt e e e bb e e e aabe e e e aabeeeaabeee e asbeeeesbeeesabbeeesanneeeasneeeane 2,008 137,888

The Commission received no
comments on the burden estimates and
is submitting a copy of this Final Rule
to OMB for information purposes
because the Final Rule is not
significantly different from the NOPR
and OMB has not provided any
comments on the NOPR.

The Commission regulations adopted
in this order are necessary to further the
process begun in Order No. 587 of
standardizing business practices and
electronic communications with
interstate pipelines. Adoption of these
regulations will update the
Commission’s regulations relating to
business practices and communication
protocols to conform to the latest
version, Version 1.3, approved by GISB.

The Commission has assured itself, by
means of its internal review, that there
is specific, objective support for the
burden estimates associated with the
information requirements. The
information required in this Final Rule
will be reported directly to the industry
users and later be subject to audit by the
Commission. This information also will
be retained for a three year period. The
implementation of these data
requirements will help the Commission
carry out its responsibilities under the
Natural Gas Act and conforms to the
Commission’s plan for efficient
information collection, communication,
and management within the natural gas
industry.

Interested persons may obtain
information on the reporting
requirements by contacting the
following: Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, D.C. 20426 [Attention:
Michael Miller, Office of the Chief
Information Officer, phone (202) 208—
1415, fax (202) 208-2425, E-mail
mike.miller@ferc.fed.us]; or the Office of
Management and Budget [Attention:
Desk Officer for the Federal Energy

Regulatory Commission, phone 202—
395-3087, fax (202) 395-7285].

VI. Environmental Analysis

The Commission is required to
prepare an Environmental Assessment
or an Environmental Impact Statement
for any action that may have a
significant adverse effect on the human
environment.” The Commission has
categorically excluded certain actions
from these requirements as not having a
significant effect on the human
environment.8 The actions proposed to
be taken here fall within categorical
exclusions in the Commission’s
regulations for rules that are clarifying,
corrective, or procedural, for
information gathering, analysis, and
dissemination, and for sales, exchange,
and transportation of natural gas that
requires no construction of facilities.®
Therefore, an environmental assessment
is unnecessary and has not been
prepared in this rulemaking.

VII. Regulatory Flexibility Act
Certification

The Regulatory Flexibility Act of 1980
(RFA)10 generally requires a description
and analysis of final rules that will have
significant economic impact on a
substantial number of small entities.
The regulations adopted in this rule
would impose requirements only on
interstate pipelines, which are not small
businesses, and, these requirements are,
in fact, designed to reduce the difficulty
of dealing with pipelines by all
customers, including small businesses.
Accordingly, pursuant to § 605(b) of the
RFA, the Commission hereby certifies

70rder No. 486, Regulations Implementing the
National Environmental Policy Act, 52 FR 47897
(Dec. 17, 1987), FERC Stats. & Regs. Preambles
1986-1990 17 30,783 (1987).

818 CFR 380.4.

9See 18 CFR 380.4(a)(2)(ii), 380.4(a)(5),
380.4(a)(27).

105 U.S.C. 601-612.

that the regulations adopted herein will
not have a significant adverse impact on
a substantial number of small entities.

VIII. Effective Date

These regulations will become
effective May 10, 1999. The Commission
has concluded, with the concurrence of
the Administrator of the Office of
Information and Regulatory Affairs of
OMB, that this rule is not a “‘major rule”
as defined in section 251 of the Small
Business Regulatory Enforcement
Fairness Act of 1996.

List of Subjects in 18 CFR Part 284

Continental shelf, Incorporation by
reference, Natural gas, Reporting and
recordkeeping requirements.

By the Commission.
Linwood A. Watson, Jr.,
Acting Secretary.

In consideration of the foregoing, the
Commission amends Part 284, Chapter I,
Title 18, Code of Federal Regulations, as
set forth below.

PART 284—CERTAIN SALES AND
TRANSPORTATION OF NATURAL GAS
UNDER THE NATURAL GAS POLICY
ACT OF 1978 AND RELATED
AUTHORITIES

1. The authority citation for Part 284
continues to read as follows:
Authority: 15 U.S.C. 717-717w, 3301—

3432; 42 U.S.C. 7101-7532; 43 U.S.C. 1331-
1356.

2. In section 284.10, paragraphs
(b)(2)(i) through (v) are revised to read
as follows:

§284.10 Standards for pipeline business
operations and communications.
* * * * *

(b)* * *

(l)* * *

(i) Nominations Related Standards
(Version 1.3, July 31, 1998);



Federal Register/Vol. 64, No. 68/Friday, April 9, 1999/Rules and Regulations

17279

(ii) Flowing Gas Related Standards
(Version 1.3, July 31, 1998) with the
exception of Standards 2.3.29 and
2.3.30;

(iii) Invoicing Related Standards
(Version 1.3, July 31, 1998);

(iv) Electronic Delivery Mechanism
Related Standards (Version 1.3, July 31,
1998) with the exception of Standard
4.3.4; and

(v) Capacity Release Related
Standards (Version 1.3, July 31, 1998).

* * * * *

[FR Doc. 99-8691 Filed 4-8-99; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 301 and 602

[TD 8818]

RIN 1545-AV13

Public Disclosure of Material Relating
to Tax-Exempt Organizations

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the public
disclosure requirements of section
6104(d) of the Internal Revenue Code
(Code), as amended by the Tax and
Trade Relief Extension Act of 1998.
These final regulations apply only to
tax-exempt organizations (organizations
described in sections 501(c) or (d) and
exempt under section 501(a)) other than
private foundations. These final
regulations provide guidance for tax-
exempt organizations (other than private
foundations) required to make their
applications for tax exemption and
annual information returns available for
public inspection. In particular, these
regulations provide guidance for tax-
exempt organizations required to
comply with requests made in person or
in writing from individuals who seek a
copy of those documents. These
regulations describe how a tax-exempt
organization can make those documents
widely available and, therefore, not be
required to provide copies in response
to individual requests. These
regulations also address the standards
that apply in determining whether a tax-
exempt organization is the subject of a
harassment campaign and provide
guidance on the applicable procedures
for obtaining relief from the requirement
that copies of documents be provided in
response to requests.

DATES: These regulations are effective
June 8, 1999.

FOR FURTHER INFORMATION CONTACT:
Michael B. Blumenfeld, (202) 622—6070
(not toll-free number).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-1560. Responses
to these collections of information are
mandatory.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated annual burden per
respondent/recordkeeper varies from 0
hours to 55 hours, depending on
individual circumstances with an
estimated average of 30 minutes.

Comments on the accuracy of this
burden estimate and suggestions for
reducing the burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, OP:FS:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to this
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to the Procedure and Administration
Regulations (26 CFR part 301) relating to
the section 6104(d) public disclosure
requirements applicable to tax-exempt
organizations (organizations described
in sections 501(c) or (d) and exempt
from taxation under section 501(a)).
Section 6104(d), as amended by section
14(b) of the Tax and Trade Relief
Extension Act of 1998 (Division J of H.R.
4328, the Omnibus Consolidated and
Emergency Supplemental
Appropriations Act, 1999) (Public Law
105-277, 112 Stat. 2681) (Tax and Trade
Relief Extension Act of 1998), will apply
to requests made to all tax-exempt
organizations (other than private
foundations) after June 8, 1999. Until
such date, all tax-exempt organizations

continue to be subject to the
requirements of section 6104(e) as
currently in effect, without regard to the
Tax and Trade Relief Extension Act of
1998.

Although the Tax and Trade Relief
Extension Act of 1998 extended fully to
private foundations the public
disclosure requirements that apply to
other tax-exempt organizations, those
requirements do not go into effect with
respect to private foundations until the
60th day after the Secretary of the
Treasury issues final regulations under
section 6104(d) that apply to private
foundations. In the meantime, private
foundations continue to be subject to
the public disclosure requirements
under sections 6104(d) and (e) of the
Internal Revenue Code, as in effect prior
to the Tax and Trade Relief Extension
Act of 1998.

Description of Current Law Section
6104(e)

Section 10702 of the Omnibus Budget
Reconciliation Act of 1987 (OBRA '87)
added subsection (e) to section 6104.
Section 6104(e) requires each tax-
exempt organization, including one that
is a private foundation, to allow public
inspection of the organization’s
application for recognition of tax
exemption. Section 6104(e) also requires
each tax-exempt organization, other
than one that is a private foundation, to
allow public inspection at the
organization’s principal office (and
certain regional or district offices) of its
three most recent annual information
returns. (Section 6104(e) does not apply
to private foundation annual
information returns, which are subject
to public disclosure under section
6104(d), as in effect prior to the Tax and
Trade Relief Extension Act of 1998.)
Under section 6104(e), each annual
information return must be made
available for a 3-year period beginning
on the date the return is required to be
filed or is actually filed, whichever is
later. In Notice 88-120 (1988-2 C.B.
454), the IRS provided tax-exempt
organizations with guidance for
complying with the public inspection
requirements.

The Taxpayer Bill of Rights 2
(TBOR2), enacted on July 30, 1996,
amended section 6104(e) by adding
additional public disclosure
requirements. As amended, section
6104(e) requires each tax-exempt
organization, including one that is a
private foundation, to comply with
requests, made either in person or in
writing, for copies of the organization’s
application for recognition of tax
exemption. Section 6104(e) also requires
each tax-exempt organization, other
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than one that is a private foundation, to
comply with requests, made either in
person or in writing, for copies of the
organization’s three most recent annual
information returns. The organization
must fulfill these requests without
charge, other than a reasonable fee for
reproduction and postage. If the request
for copies is made in person, the
organization generally must provide the
requested copies immediately. If the
request for copies is made in writing,
the organization must provide the
copies within 30 days. Section 6104(e)
also provides that an organization is
relieved of its obligation to provide
copies upon request if, in accordance
with regulations promulgated by the
Secretary of the Treasury, (1) the
organization has made the requested
documents widely available, or (2) the
Secretary of the Treasury determines,
upon application by the organization,
that the organization is subject to a
harassment campaign such that a waiver
of the obligation to provide copies
would be in the public interest.

Issuance of Proposed Regulations Under
Section 6104(e)

In Notice 96-48 (1996-2 C.B. 214), the
IRS invited comments on the changes
made by TBOR2. Twenty-two comments
were received and considered in the
drafting of a notice of proposed
rulemaking (REG-246250-96),
published in the Federal Register (62
FR 50533) on September 26, 1997. The
IRS received twenty written comments
on the proposed regulations and held a
public hearing on February 4, 1998.
After consideration of all the written
comments regarding the proposed
regulations, and the amendments made
by the Tax and Trade Relief Extension
Act of 1998, described below, those
regulations are adopted as revised by
this Treasury decision.

Amendments Made by the Tax and
Trade Relief Extension Act of 1998

The Tax and Trade Relief Extension
Act of 1998, which was enacted on
October 21, 1998, amended section
6104(e) of the Internal Revenue Code to
subject private foundations to the same
rules regarding public disclosure of
annual information returns that apply to
other tax-exempt organizations. In
addition, the Tax and Trade Relief
Extension Act of 1998 repealed existing
section 6104(d), and redesignated
section 6104(e), as amended, as new
section 6104(d). (Unless otherwise
noted, all references in these final
regulations to section 6104(d) are to
section 6104(d) as amended by the Tax
and Trade Relief Extension Act of 1998.)

The Tax and Trade Relief Extension
Act of 1998 amendments apply to
requests made after the later of
December 31, 1998 or the 60th day after
the Secretary of the Treasury issues
regulations referred to in section
6104(d)(4) (relating to when documents
are made widely available and when a
particular request is considered part of
a harassment campaign). This Treasury
decision adopts final regulations under
section 6104(d)(4) that are applicable to
tax-exempt organizations other than
private foundations. Accordingly,
amendments to section 6104(d) will
become applicable with respect to
requests made to tax-exempt
organizations other than private
foundations after June 8, 1999.

Future Regulations Will Apply to Private
Foundations

The IRS and the Treasury Department
intend to issue shortly a notice of
proposed rulemaking relating to the
public disclosure requirements of
section 6104(d) as those requirements
apply to private foundations. Until 60
days after final regulations are issued,
private foundations continue to be
subject to sections 6104(d) and (e), as in
effect prior to the Tax and Trade Relief
Extension Act of 1998. For that reason,
existing § 301.6104(d)-1, relating to
public inspection of private foundation
annual returns, is not affected by this
Treasury decision.

Explanation of Provisions
Overview

The final regulations provide
guidance concerning the application for
tax exemption and annual information
returns a tax-exempt organization, other
than a private foundation, must make
available for public inspection and must
supply in response to requests for
copies. The final regulations also
provide guidance on (1) the place and
time the organization must make these
documents available for public
inspection, (2) conditions the
organization may place on requests for
copies of the documents, and (3) the
amount, form and time of payment of
any fees the organization may charge.
The final regulations also prescribe how
an organization can make its application
for tax exemption and annual
information returns widely available.
Finally, the final regulations provide
guidance on the standards that apply in
determining whether an organization is
the subject of a harassment campaign
and on the applicable procedures for
obtaining relief from the general
requirement that copies of documents
be provided in response to requests.

Application for Tax Exemption

A tax-exempt organization, other than
one that is a private foundation, must
make its application for tax exemption
available pursuant to these final
regulations. An application for tax
exemption includes the application
form (such as Form 1023 or Form 1024)
and any supporting documents filed by,
or on behalf of, the organization in
connection with its application. It also
includes any letter or document issued
by the IRS in connection with the
application. Consistent with the
guidance provided in Notice 88-120, if
an organization filed its application
before July 15, 1987, the final
regulations provide that the
organization is required to make
available a copy of its application only
if it had a copy of the application on
July 15, 1987.

Annual Information Returns

A tax-exempt organization, other than
one that is a private foundation, must
make its three most recent annual
information returns available pursuant
to these final regulations. Generally, an
annual information return includes
Forms 990, 990-EZ, 990-BL, and Form
1065. It also includes, generally, all
schedules and attachments filed with
the IRS. An organization is not required,
however, to disclose the parts of the
return that identify names and
addresses of contributors to the
organization, nor is it required to
disclose Form 990-T.

A few commentators asked that the
final regulations exempt certain items
reported on an application for tax
exemption or an annual information
return from disclosure. For example,
one commentator observed that only an
organization described in section
501(c)(3) is required by statute (section
6033) to report certain compensation
information. By contrast, it is the
regulations under section 6033 that
require tax-exempt organizations
described in other parts of section
501(c) or section 501(d) to report certain
compensation information. Accordingly,
the commentator asked that the final
regulations require public disclosure of
the compensation section of Form 990
only when it is a statutory requirement,
as opposed to a regulatory requirement,
to report such information. Because
section 6104(d) requires, except for
specific exceptions, disclosure of all the
information reported on an application
or return, the IRS and the Treasury
Department decided that requiring
public disclosure of compensation
information required to be reported on
an annual information return either by
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statute or regulation is consistent with
section 6104(d).

One commentator requested that final
regulations require an organization that
has not been determined by the IRS to
be exempt from taxation under section
501(a) to make its application for tax
exemption available for public
inspection and to provide copies upon
request. Section 301.6104(e)-1(b)(3) of
the proposed regulations provided that
an organization is not required to
disclose its application for tax
exemption until the IRS determines it is
exempt from taxation. Section
6104(d)(1) requires an organization to
disclose its application for tax
exemption only where it is exempt
under section 501(a). Thus, the statute
does not require an organization to
disclose its application for tax
exemption while the application is
pending or in a case where the IRS
issues an adverse determination.
Accordingly, the IRS and the Treasury
Department continue to believe that the
rule of the proposed regulation is
consistent with the statute and have
decided not to change this provision.

One commentator proposed that a
special rule be included in the final
regulations so that a religious or
apostolic organization described in
section 501(d) would not be required to
publicly disclose a Schedule K-1 of
Form 1065 because it contains taxpayer
information with respect to the
distributees (i.e., the ratable portions of
the net income and expenses of the
individual members of the
organization). After the submission of
this comment, the Internal Revenue
Service Restructuring and Reform Act of
1998, Public Law 105-206 (112 Stat.
685) was enacted. Section 6019 of this
Act amended Code sections 6104(b) and
6104(e) to provide specifically that
organizations described in section
501(d) are not required to publicly
disclose a Schedule K-1 filed by the
organization. Consistent with this
statutory modification of section 6104,
the final regulations eliminate the
requirement that a religious or apostolic
organization described in section 501(d)
disclose a Schedule K-1.

Place and Time Documents Must Be
Available for Public Inspection

Section 6104(d) requires a tax-exempt
organization to make its documents
available for public inspection, and
provide copies upon request, at its
principal office and at certain regional
or district offices. Under Notice 88-120,
certain sites where services are provided
(such as day care or health care) are not
treated as regional or district offices for
purposes of the public inspection

requirements, provided that such sites
do “‘not serve as offices of management
staff (other than managers involved
solely in managing the specific service
of that service provider office).” The IRS
and the Treasury Department recognize
that many tax-exempt organizations
maintain sites where their employees or
volunteers solely provide services that
further exempt purposes, including
services provided directly to the public,
but do not maintain administrative or
management staff at such sites necessary
to respond to public disclosure requests.
Accordingly, the proposed regulations
expanded the “‘service provider
exception” of Notice 88—120 slightly.
Under the proposed regulations, sites
where the only services provided
further exempt purposes (such as day
care, health care or scientific or medical
research) were excluded from the
definition of a regional or district office.
Thus, under the proposed regulations, a
research organization that maintains a
laboratory used solely by individuals
conducting scientific research on behalf
of the organization would not have to
respond to public disclosure requests
made at the laboratory even though the
researchers are not providing direct
services to the public. However, a
research organization would have a
public disclosure obligation at a
laboratory if the organization also uses
space at that location as offices for some
of its management staff (other than those
involved solely in managing the exempt
function activities at the laboratory).

Several comments were received on
this topic. One commentator expressed
the view that the definition of regional
or district office in the proposed
regulations was reasonably well
balanced. Other commentators,
however, expressed concern that this
definition would reduce the number of
sites from which the documents could
be obtained. One of these commentators
expressed the view that exempting
organizations from complying with
public disclosure requests made at sites
where employees engage solely in
providing exempt services would
unnecessarily complicate the
determination whether an organization
is required to respond to public
disclosure requests at a particular site.
This commentator suggested that the
final regulations treat any site with 3 or
more employees as a regional or district
office where an organization must
respond to requests for public
inspection or copies. Another
commentator expressed the view that
the exception for sites dedicated solely
to providing exempt services was
reasonable, but suggested that the final

regulations clarify what activities would
constitute management activities that
would require an organization to
respond to public disclosure requests at
the site.

The IRS and the Treasury Department
believe that the “‘regional and district
office” rule of section 6104(d) was
intended to enhance the availability of
documents in the case of an
organization that maintains
management staff at one or more offices
in addition to its principal office.
However, Congress explicitly
recognized that the burden to an
organization of complying with requests
for public inspection or copies made at
small regional or district offices (those
with fewer than 3 employees) would
outweigh the public benefit of increased
availability of the documents. This
rationale applies equally as well to
certain sites of a tax-exempt
organization where its employees and
volunteers engage solely in providing
services that further exempt purposes
and which do not serve as an office for
management staff. The IRS and the
Treasury Department believe the rule
expressed in the proposed regulations is
consistent with the intent of the statute
and prior IRS guidance, particularly in
light of the new provisions that allow
copies to be obtained by mail.
Therefore, the rule of the proposed
regulations is followed in the final
regulations.

The proposed regulations prescribed
how an organization that does not
maintain a permanent office or whose
office has very limited hours during
certain times of the year can comply
with the public inspection
requirements. The proposed regulations
also provided rules concerning the
conditions the organization may impose
on public inspections that are consistent
with Notice 88-120. In this regard, the
final regulations follow the proposed
regulations.

The proposed regulations permitted a
principal, regional, or district office of
an organization to use an agent to
process requests for copies. One
commentator asked that the final
regulations also allow a tax-exempt
organization to retain a local agent to
satisfy the organization’s public
inspection obligation. After careful
consideration of this comment, the IRS
and the Treasury Department have
concluded that, to avoid potential
inconvenience to members of the
public, it is important that tax-exempt
organizations make their applications
and returns available for inspection at
their offices. Therefore, the IRS and the
Treasury Department did not adopt this
comment.
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Another commentator asked that the
final regulations clarify that an
organization may apply the same
security measures to individuals that
request inspection or copies that it
applies to the public in general. The IRS
and the Treasury Department have
determined that the proposed
regulations would not preclude a tax-
exempt organization from implementing
its normal security measures. Thus, no
change is reflected in the final
regulations.

Requirement to Furnish Copy to a
Requester

The proposed regulations generally
required that a tax-exempt organization
accept requests for copies made in
person at the same place and time that
the specified documents must be
available for public inspection. In
general, the proposed regulations
required that the copies be provided on
the day of the request. However, the
proposed regulations provided that, in
unusual circumstances, an organization
may provide the requested copies on the
next business day. Some commentators
expressed concern that a one-day delay
may not be sufficient. In response to
these comments, the final regulations
provide that an organization must
comply with requests for copies made in
person by providing copies no later than
the next business day following the day
the unusual circumstances cease to
exist. However, in no event may the
period of delay exceed five business
days. In response to another comment,
the final regulations clarify that unusual
circumstances include times when the
organization’s managerial staff capable
of fulfilling the request attends an off-
site meeting or convention.

When a request for copies is made in
writing, the proposed regulations
required that a tax-exempt organization
mail the copies within 30 days from the
date it receives the request. However,
the proposed regulations provided that,
if an organization requires advance
payment of a reasonable fee for copying
and postage, it may provide the copies
within 30 days from the date it receives
payment, rather than from the date of
the initial request. In addition, the
proposed regulations provided guidance
as to what constitutes a request, when
a request is considered received, and
when copies are deemed provided. The
final regulations follow the rules in the
proposed regulations.

The proposed regulations provided
that individuals may request a specific
part of an application for tax exemption
or annual information return. One
commentator expressed concern that
requiring a tax-exempt organization to

provide a copy of only part of a
document may create a significant
burden on the tax-exempt organization
because the organization would have to
identify the particular information
requested. In order to minimize this
potential burden, without requiring the
requester to pay for a copy of parts of

a document that the requester has no
interest in obtaining, the final
regulations permit a requester to request
a copy of any specifically identified part
or schedule of an application or a return
(except for information which is not
subject to public disclosure under
section 6104(d)(3)). For example, a
requester may request a copy of Part V
(List of Officers, Directors, Trustees and
Key Employees) of Form 990.

Reasonable Fee for Providing Copies

Section 6104(d)(1)(B) permits an
organization to charge a reasonable fee
for the cost of copying and mailing
documents in response to requests for
copies. The proposed regulations stated
that a fee was reasonable only if it did
not exceed the fees the IRS charges for
copies of tax-exempt organization tax
returns and related documents. This fee
is currently $1.00 for the first page and
$.15 for each subsequent page. In
addition, the proposed regulations
allowed a charge for actual postage
costs. Some commentators requested
that the reasonable fee be greater than
the amount stated in the proposed
regulations. One commentator suggested
that the final regulations allow
organizations to consider personnel
costs and not limit the fee to the IRS
charge. The IRS and the Treasury
Department are concerned that
permitting organizations to charge a
higher fee could hinder the public’s
ability to receive a copy of an
application or return. Consequently, it
was decided that, on balance, the
reasonable fee set forth in the proposed
regulations is appropriate. Thus, the
final regulations adopt the reasonable
fee provision of the proposed
regulations.

The proposed regulations permitted
an organization to collect payment in
advance of providing the requested
copies. Under the proposed regulations,
if an organization receives a written
request for copies with no payment
enclosed, and the organization requires
payment in advance, the organization
must request payment within 7 days
from the date it receives the request.
The proposed regulations required an
organization to accept payment made by
cash or money order and, when the
request is made in writing, also accept
payment made by personal check. An
organization is permitted to accept other

forms of payment. One commentator
asked for the elimination of the
requirement to accept a personal check
because an organization could be liable
for bank charges if there are insufficient
funds to cover the personal check. The
final regulations generally follow the
proposed regulations, except that the
final regulations provide that a tax-
exempt organization that accepts
payment by credit card is not required
to accept personal checks.

Consistent with the proposed
regulations, the final regulations protect
requesters from unexpected fees where
a tax-exempt organization does not
require prepayment and where a
requester does not enclose prepayment
with a request, by requiring that an
organization must receive consent from
a requester before providing copies for
which the fee charged for copying and
postage is in excess of $20.

Local and Subordinate Organizations

Some commentators stated that the
proposed regulations were overly
burdensome with respect to local or
subordinate organizations recognized as
tax-exempt under a group exemption
letter or that file a group return pursuant
to §1.6033-2(d) and Rev. Proc. 80-27
(1980-1 C.B. 677). Specifically, they
objected to the requirement that a local
or subordinate organization make
available copies of documents
submitted by the central or parent
organization to the IRS to include the
local or subordinate organization in the
group ruling, which often consists of
lengthy lists or directories of names and
addresses of affiliated organizations. In
addition, one commentator expressed
the view that the annual filing under
Rev. Proc. 80-27 that a central or parent
organization submits to the IRS to cover
a local or subordinate organization
under its group exemption letter does
not constitute an application for tax
exemption within the meaning of
section 6104(d)(2)(A). In response to
these comments, the final regulations
reduce the burden on local and
subordinate organizations. Under the
final regulations, a local or subordinate
organization that receives a request
made in person for inspection or for a
copy of its application for tax exemption
is required to acquire, and make
available within a reasonable amount of
time (normally not more than two
weeks), the application for a group
exemption letter (if any) filed by the
central or parent organization. In
addition, a local or subordinate
organization must also make available
any documents submitted by the central
or parent organization to the IRS to
include the subordinate organization in
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the group ruling. However, if the central
or parent organization submits a list or
directory of organizations covered by
the group exemption letter, the local or
subordinate organization need only
provide the application for group
exemption and those pages of the list or
directory that refer to it. If a local or
subordinate organization that does not
file its own annual information return
but is covered under a group return
receives a request made in person for
inspection or for a copy of its annual
information return, the local or
subordinate organization must make its
group return available for inspection or
provide copies within a reasonable
amount of time (normally not more than
two weeks). However, if the group
return includes separate schedules with
respect to each local or subordinate
organization included in the group
return, the local or subordinate
organization receiving the request may
omit any schedules relating only to
other organizations included in the
group return.

If the requester seeks inspection of an
application for tax exemption or an
annual information return, the local or
subordinate organization may mail a
copy of the applicable document to the
requester within a reasonable amount of
time (normally not more than two

weeks) in lieu of allowing an inspection.

In such a case, the local or subordinate
organization may not charge for the
copies without the consent of the
requester. A local or subordinate
organization must comply with written
requests for copies in accordance with
the general rules for written requests
discussed above.

The final regulations also clarify,
consistent with Notice 88-120, the
obligation of the central or parent
organization to comply, at its principal
office, with requests for inspection or
copies of documents relating to its local
and subordinate organizations.

Making Applications and Information
Returns Widely Available

The final regulations provide that a
tax-exempt organization is not required
to comply with requests for copies if the
organization has made the requested
documents widely available. The final
regulations specify that an organization
can make its application for tax
exemption and/or its annual
information returns widely available by
posting the applicable document on the
organization’s World Wide Web page on
the Internet or by having the applicable
document posted on another
organization’s World Wide Web page as
part of a database of similar materials,
provided that the documents are posted

in a format which meets the criteria set
forth in the final regulations. An
organization that makes its application
for tax exemption and/or its annual
information returns widely available
must provide the individuals who
request copies with the World Wide
Web address where the documents are
available.

The proposed regulations provided
that an organization must post its
documents on its World Wide Web page
in a format that the IRS uses to post
forms and publications. Unlike the
proposed regulations, the final
regulations do not enumerate one or
more particular formats that must be
used. Instead, the final regulations
provide that the documents must be
posted in a format that meets the
following criteria. First, any individual
with access to the Internet must be able
to access, download, view and print the
posted document in a format which
exactly reproduces the image of the
original document filed with the IRS,
except for any information permitted to
be withheld from public disclosure
under section 6104(d). The final
regulations require an exact
reproduction because a format that does
not exactly reproduce the image of the
original document may raise questions
about the accuracy or authenticity of the
posted document. Second, the format
must allow any individual with access
to the Internet to access, download,
view and print the posted document
without payment of a fee to either the
tax-exempt organization or the entity
maintaining the World Wide Web page
and without special computer hardware
or software required for that format,
other than software that is readily
available to members of the public free
of charge.

The IRS and the Treasury Department
understand that some of the formats that
the IRS itself uses to post forms and
publications on the IRS World Wide
Web page may not satisfy the criteria
specified in the final regulations. For
example, some of these formats could
require users to have access to special
hardware or software that is not
commonly used by the public to access,
download, view and print documents.
The final regulations provide a one-year
transition rule for any tax-exempt
organization that posted its documents
on the Internet on or before April 9,
1999 in a manner consistent with the
proposed regulations. Until June 8, 2000
such an organization will be treated as
having made its documents “widely
available” for purposes of the final
regulations even if the format used does
not currently satisfy all of the criteria set
forth in the final regulations.

Some commentators suggested that
the final regulations permit an
organization to post its documents on
the Internet in HTML format. As
discussed above, the approach of the
final regulations is to identify the
criteria that an Internet format must
satisfy. The IRS and the Treasury
Department understand that, currently,
when a heavily formatted document,
such as a tax return, is posted in HTML
format, it may not exactly reproduce the
image of the original document.

One format that currently satisfies the
criteria set forth in the final regulations
is Portable Document Format (PDF).
PDF is designed to reproduce the image
of the original document exactly. In
addition, documents in the PDF format
can be viewed, navigated and printed by
anyone using the freely available reader
software. Of course, there may be other
formats that currently satisfy the criteria
set forth in the final regulations. The
IRS and the Treasury Department refer
to PDF only for the purpose of
illustrating an acceptable format. No
inference should be drawn that the IRS
and the Treasury Department view PDF
as an especially or singularly qualified
format, that IRS and the Treasury
Department endorse or warrant a
specific document format (or software
used in connection with a format), or
that use or failure to use a specific
document format (or software used in
connection with a format) will result in
any preferential treatment from the IRS
or the Treasury Department. The IRS
and the Treasury Department note that
a specific format that currently satisfies
the “widely available” criteria set forth
in the final regulations may be altered
such that it no longer satisfies the
“widely available” criteria in the future.
Conversely, a specific format that does
not currently satisfy the “widely
available” criteria may be refined to
satisfy the “widely available’ criteria in
the future.

As technology advances, the IRS and
the Treasury Department anticipate that
an increasing number of formats will
meet the criteria set forth in the final
regulations. Accordingly, the IRS and
the Treasury Department do not intend
to limit technologies that organizations
may use to post their documents as long
as the posted document is readily and
freely accessible and appears, whether
viewed on screen or in print, exactly as
the original.

The IRS and the Treasury Department
will continue to consider other
additional methods by which
applications and returns could be made
widely available. Accordingly, the final
regulations provide that the
Commissioner may prescribe, by



17284

Federal Register/Vol. 64, No. 68/Friday, April 9, 1999/Rules and Regulations

revenue procedure or other guidance,
additional methods that an organization
can use to make its application for tax
exemption and/or its annual
information returns widely available.

Harassment Campaigns

The proposed regulations provided
guidance in determining whether a tax-
exempt organization is the subject of a
harassment campaign such that
requiring compliance with requests for
copies that are part of the harassment
campaign would not be in the public
interest. Generally, the proposed
regulations provided that a harassment
campaign exists where the relevant facts
and circumstances show that the
purpose of a group of requests was to
disrupt the operations of the tax-exempt
organization rather than to obtain
information. The proposed regulations
also contained examples that evaluated
whether particular situations
constituted a harassment campaign and
whether an organization had a
reasonable basis for believing that a
request was part of the harassment
campaign. The final regulations retain
this rule and the examples set forth in
the proposed regulations.

The proposed regulations provided
that an organization may suspend
compliance with a request if the
organization reasonably believes that
the request is part of a harassment
campaign. Commentators expressed
concern that, if there is a delay in the
issuance of an IRS determination as to
whether the organization’s belief is
reasonable, the organization could be
subject to significant penalties for the
intervening period. The final regulations
do not limit the penalties that may be
retroactively imposed in cases where an
organization is subsequently determined
to have lacked a reasonable belief for
suspending compliance. However, the
IRS and the Treasury Department
recognize that it may be appropriate to
mitigate penalties in certain
circumstances, especially where a delay
in the issuance of a determination is
completely outside the control of the
organization requesting the
determination. The IRS intends to
publish a revenue procedure that will
provide additional detail concerning
harassment campaign determinations
procedures and may prescribe rules
concerning the imposition and
mitigation of penalties.

The proposed regulations required an
organization to file an application for a
harassment campaign determination
within 5 days after suspending
compliance with a request that the
organization believes to be part of such
harassment campaign. One

commentator asked that the time period
for filing an application be expanded to
either 10 or 15 business days. Another
commentator observed, however, that
such an extension of time would further
delay compliance with requests for
copies that an organization reasonably
believes, but are determined not to be,
part of a harassment campaign. The
final regulations require an organization
to file an application for a harassment
determination within 10 business days
after suspending compliance. The IRS
and the Treasury Department believe
that this time period strikes an
appropriate balance by providing
organizations sufficient time to prepare
and file an application without
substantially delaying access to copies
of the documents. In addition, the final
regulations allow an organization,
without submitting an application, to
disregard requests for copies in excess
of two per month or four per year made
by a single individual or sent from a
single address.

Some commentators asked for
clarification concerning the period that
an organization may continue not to
comply with requests for copies that are
part of a harassment campaign once it
has received such a determination. The
IRS and the Treasury Department
believe that the district director for the
key district in which the organization’s
principal office is located (or such other
person as the Commissioner may
designate) should exercise reasonable
discretion, based on the facts and
circumstances of each case, in deciding
the exact terms and conditions of a
harassment campaign determination.
Consequently, the final regulations do
not change this provision of the
proposed regulations.

Various comments concerned the
examples of harassment campaigns and
requests from members of the news
media. In this regard, example 4 has
been modified to better illustrate that a
request made by a member of the news
media is a strong factor tending to
indicate that the request is not part of
a harassment campaign.

Other Matters

The proposed regulations provided
that an individual denied inspection, or
a copy, of an application for tax
exemption or an annual information
return could seek assistance from the
IRS by providing to the Director of the
Exempt Organizations Division a
statement that describes the request and
the reason for the individual’s belief
that the denial was in violation of the
legal requirements. The final regulations
provide instead that such individuals
should send their statements directly to

the district director for the key district
in which the principal office of the tax-
exempt organization is located (or such
other person as the Commissioner may
designate). Finally, various comments
raised questions regarding the
availability of an administrative appeal
of a harassment campaign determination
and whether harassment campaign
applications and determinations are
publicly available. Whether an
administrative appeal is available and
whether a harassment campaign
determination is publicly available are
matters beyond the scope of these
regulations, but may be addressed in
subsequent guidance.

Effective Date

The final regulations are effective
June 8, 1999.

Special Analyses

It is hereby certified that the
collections of information in these
regulations will not have a significant
economic impact on a substantial
number of small entities. This
certification is based on the fact that the
average time required to maintain and
disclose the information required under
these regulations is estimated to be 30
minutes for each tax-exempt
organization. This estimate is based on
the assumption that, on average, a tax-
exempt organization will receive one
request per year to inspect or provide
copies of its application for tax
exemption and its annual information
returns. Less than 0.001 percent of the
tax-exempt organizations affected by
these regulations will be subject to the
reporting requirements contained in the
regulations. It is estimated that
annually, approximately 1,000 tax-
exempt organizations will make their
documents widely available by posting
them on the Internet. In addition, it is
estimated that annually, approximately
50 tax-exempt organizations will file an
application for a determination that they
are the subject of a harassment
campaign such that a waiver of the
obligation to provide copies of their
applications for tax exemption and their
annual information returns is in the
public interest. The average time
required to complete, assemble and file
an application describing a harassment
campaign is expected to be 5 hours.
Because applications for a harassment
campaign determination will be filed so
infrequently, they will have no effect on
the average time needed to comply with
the requirements in these regulations. In
addition, a tax-exempt organization is
allowed in these regulations to charge a
reasonable fee for providing copies to
requesters. Therefore, it is estimated
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that on average it will cost tax-exempt
organizations less than $10 per year to
comply with these regulations, which is
not a significant economic impact.
Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, the notice
of proposed rulemaking preceding these
regulations was submitted to Small
Business Administration for comment
on its impact on small business.

Drafting information. The principal
author of these regulations is Michael B.
Blumenfeld, Office of Associate Chief
Counsel (Employee Benefits and Exempt
Organizations), IRS. Other personnel
from the IRS and the Treasury
Department also participated in their
development.

List of Subjects

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR Parts 301 and
602 are amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 is amended by adding
entries in numerical order to read as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 301.6104(d)—4 also issued under 26
U.S.C. 6104(e)(3);

Section 301.6104(d)-5 also issued under 26
U.S.C. 6104(e)(3); * * *

Par. 2. Sections 301.6104(d)-2
through 301.6104(d)-5 are added to read
as follows:

§301.6104(d)-2 Table of contents.

This section lists captions contained
in §§301.6104(d)-3 through
301.6104(d)-5.

§301.6104(d)-3 Public inspection and
distribution of applications for tax exemption
and annual information returns of tax-
exempt organizations (other than private
foundations).

(a) In general.

(b) Definitions.

(1) Tax-exempt organization.

(2) Private foundation.

(3) Application for tax exemption.
(i) In general.

(ii) No prescribed application form.

(iii) Exceptions.

(iv) Local or subordinate organizations.

(4) Annual information return.

(i) In general.

(ii) Exceptions.

(iii) Returns more than 3 years old.

(iv) Local or subordinate organizations.

(5) Regional or district offices.

(i) In general.

(ii) Site not considered a regional or
district office.

(c) Special rules relating to public
inspection.

(1) Permissible conditions on public
inspection.

(2) Organizations that do not maintain
permanent offices.

(d) Special rules relating to copies.

(1) Time and place for providing copies in
response to requests made in person.

(i) In general.

(i) Unusual circumstances.

(iii) Agents for providing copies.

(2) Request for copies in writing.

(i) In general.

(ii) Time and manner of fulfilling written
requests.

(A) In general.

(B) Request for a copy of parts of
document.

(C) Agents for providing copies.

(3) Fees for copies.

(i) In general.

(ii) Form of payment.

(A) Request made in person.

(B) Request made in writing.

(iii) Avoidance of unexpected fees.

(iv) Responding to inquiries of fees
charged.

(e) Documents to be provided by regional
and district offices.

(f) Documents to be provided by local and
subordinate organizations.

(1) Applications for tax exemption.

(2) Annual information returns.

(3) Failure to comply.

(g) Failure to comply with public
inspection or copying requirements.

(h) Effective date.

§301.6104(d)-4 Making applications and
returns widely available.

(a) In general.

(b) Widely available.

(1) In general.

(2) Internet posting.

(i) In general.

(ii) Transition rule.

(iii) Reliability and accuracy.

(c) Discretion to prescribe other methods
for making documents widely available.

(d) Notice requirement.

(e) Effective date.

§301.6104(d)-5 Tax-exempt organization
subject to harassment campaign.

(a) In general.

(b) Harassment.

(c) Special rule for multiple requests from
a single individual or address.

(d) Harassment determination procedure.

(e) Effect of a harassment determination.

(f) Examples.

(9) Effective date.

§301.6104(d)-3 Public inspection and
distribution of applications for tax
exemption and annual information returns
of tax-exempt organizations (other than
private foundations).

(a) In general. Except as otherwise
provided in this section, if a tax-exempt
organization (as defined in paragraph
(b)(1) of this section), other than a
private foundation (as defined in
paragraph (b)(2) of this section), filed an
application for recognition of exemption
under section 501, it shall make its
application for tax exemption (as
defined in paragraph (b)(3) of this
section) available for public inspection
without charge at its principal, regional
and district offices during regular
business hours. Except as otherwise
provided in this section, a tax-exempt
organization, other than a private
foundation, shall make its annual
information returns (as defined in
paragraph (b)(4) of this section)
available for public inspection without
charge in the same offices during regular
business hours. Each annual
information return shall be made
available for a period of three years
beginning on the date the return is
required to be filed (determined with
regard to any extension of time for
filing) or is actually filed, whichever is
later. In addition, except as provided in
§8301.6104(d)—4 and 301.6104(d)-5, an
organization shall provide a copy
without charge, other than a reasonable
fee for reproduction and actual postage
costs, of all or any part of any
application or return required to be
made available for public inspection
under this paragraph to any individual
who makes a request for such copy in
person or in writing. See paragraph
(d)(3) of this section for rules relating to
fees for copies.

(b) Definitions. For purposes of
applying the provisions of section
6104(d), this section and
§8§301.6104(d)—4 and 301.6104(d)-5, the
following definitions apply:

(1) Tax-exempt organization. The
term tax-exempt organization means
any organization that is described in
section 501(c) or section 501(d) and is
exempt from taxation under section
501(a).

(2) Private foundation. The term
private foundation means a private
foundation as defined in section 509(a).

(3) Application for tax exemption—(i)
In general. Except as described in
paragraph (b)(3)(iii) of this section, the
term application for tax exemption
includes any prescribed application
form (such as Form 1023 or Form 1024),
all documents and statements the
Internal Revenue Service requires an
applicant to file with the form, any
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statement or other supporting document
submitted by an organization in support
of its application, and any letter or other
document issued by the Internal
Revenue Service concerning the
application (such as a favorable
determination letter or a list of
questions from the Internal Revenue
Service about the application). For
example, a legal brief submitted in
support of an application, or a response
to questions from the Internal Revenue
Service during the application process,
is part of an application for tax
exemption.

(ii) No prescribed application form. If
no form is prescribed for an
organization’s application for tax
exemption, the application for tax
exemption includes—

(A) The application letter and copy of
the articles of incorporation, declaration
of trust, or other similar instrument that
sets forth the permitted powers or
activities of the organization;

(B) The organization’s bylaws or other
code of regulations;

(C) The organization’s latest financial
statements showing assets, liabilities,
receipts and disbursements;

(D) Statements describing the
character of the organization, the
purpose for which it was organized, and
its actual activities;

(E) Statements showing the sources of
the organization’s income and receipts
and their disposition; and

(F) Any other statements or
documents the Internal Revenue Service
required the organization to file with, or
that the organization submitted in
support of, the application letter.

(iii) Exceptions. The term application
for tax exemption does not include—

(A) Any application for tax exemption
filed by an organization that the Internal
Revenue Service has not yet recognized,
on the basis of the application, as
exempt from taxation under section 501
for any taxable year;

(B) Any application for tax exemption
filed before July 15, 1987, unless the
organization filing the application had a
copy of the application on July 15, 1987;
or

(C) Any material, including the
material listed in § 301.6104(a)-1(i) and
information that the Secretary would be
required to withhold from public
inspection, that is not available for
public inspection under section 6104.

(iv) Local or subordinate
organizations. For rules relating to
applications for tax exemption of local
or subordinate organizations, see
paragraph (f)(1) of this section.

(4) Annual information return—(i) In
general. Except as described in
paragraph (b)(4)(ii) of this section, the

term annual information return
includes an exact copy of any return
filed by a tax-exempt organization
pursuant to section 6033. It also
includes any amended return the
organization files with the Internal
Revenue Service after the date the
original return is filed. The copy must
include all information furnished to the
Internal Revenue Service on Form 990,
Return of Organization Exempt From
Income Tax, or any version of Form 990
(such as Forms 990-EZ or 990-BL
except Form 990-T) and Form 1065, as
well as all schedules, attachments and
supporting documents, except for the
name and address of any contributor to
the organization. For example, the
annual information return includes
Schedule A of Form 990 (containing
supplementary information on section
501(c)(3) organizations), and those parts
of the return that show compensation
paid to specific persons (currently, Part
V of Form 990 and Parts | and Il of
Schedule A of Form 990).

(ii) Exceptions. The term annual
information return does not include
Schedule A of Form 990-BL, Form 990-
T, Exempt Organization Business
Income Tax Return, Schedule K-1 of
Form 1065 or Form 1120-POL, U.S.
Income Tax Return For Certain Political
Organizations, and the return of a
private foundation. See § 301.6104(d)-1
for requirements relating to public
disclosure of private foundation annual
returns.

(iii) Returns more than 3 years old.
The term annual information return
does not include any return after the
expiration of 3 years from the date the
return is required to be filed (including
any extension of time that has been
granted for filing such return) or is
actually filed, whichever is later. If an
organization files an amended return,
however, the amended return must be
made available for a period of 3 years
beginning on the date it is filed with the
Internal Revenue Service.

(iv) Local or subordinate
organizations. For rules relating to
annual information returns of local or
subordinate organizations, see
paragraph (f)(2) of this section.

(5) Regional or district offices—(i) In
general. A regional or district office is
any office of a tax-exempt organization,
other than its principal office, that has
paid employees, whether part-time or
full-time, whose aggregate number of
paid hours a week are normally at least
120.

(ii) Site not considered a regional or
district office. A site is not considered
a regional or district office, however,
if—

(A) The only services provided at the
site further exempt purposes (such as
day care, health care or scientific or
medical research); and

(B) The site does not serve as an office
for management staff, other than
managers who are involved solely in
managing the exempt function activities
at the site.

(c) Special rules relating to public
inspection—(1) Permissible conditions
on public inspection. A tax-exempt
organization may have an employee
present in the room during an
inspection. The organization, however,
must allow the individual conducting
the inspection to take notes freely
during the inspection. If the individual
provides photocopying equipment at the
place of inspection, the organization
must allow the individual to photocopy
the document at no charge.

(2) Organizations that do not
maintain permanent offices. If a tax-
exempt organization does not maintain
a permanent office, the organization
shall comply with the public inspection
requirements of paragraph (a) of this
section by making its application for tax
exemption and its annual information
returns, as applicable, available for
inspection at a reasonable location of its
choice. Such an organization shall
permit public inspection within a
reasonable amount of time after
receiving a request for inspection
(normally not more than 2 weeks) and
at a reasonable time of day. At the
organization’s option, it may mail,
within 2 weeks of receiving the request,
a copy of its application for tax
exemption and annual information
returns to the requester in lieu of
allowing an inspection. The
organization may charge the requester
for copying and actual postage costs
only if the requester consents to the
charge. An organization that has a
permanent office, but has no office
hours or very limited hours during
certain times of the year, shall make its
documents available during those
periods when office hours are limited or
not available as though it were an
organization without a permanent
office.

(d) Special rules relating to copies—
(1) Time and place for providing copies
in response to requests made in-
person—(i) In general. Except as
provided in paragraph (d)(1)(iii) of this
section, a tax-exempt organization shall
provide copies of the documents it is
required to provide under section
6104(d) in response to a request made
in person at its principal, regional and
district offices during regular business
hours. Except as provided in paragraph
(d)(2)(ii) of this section, an organization
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shall provide such copies to a requester
on the day the request is made.

(i) Unusual circumstances. In the
case of an in-person request, where
unusual circumstances exist such that
fulfilling the request on the same
business day places an unreasonable
burden on the tax-exempt organization,
the organization must provide the
copies no later than the next business
day following the day that the unusual
circumstances cease to exist or the fifth
business day after the date of the
request, whichever occurs first. Unusual
circumstances include, but are not
limited to, receipt of a volume of
requests that exceeds the organization’s
daily capacity to make copies; requests
received shortly before the end of
regular business hours that require an
extensive amount of copying; or
requests received on a day when the
organization’s managerial staff capable
of fulfilling the request is conducting
special duties, such as student
registration or attending an off-site
meeting or convention, rather than its
regular administrative duties.

(iii) Agents for providing copies. A
principal, regional or district office of a
tax-exempt organization subject to the
requirements of this section may retain
a local agent to process requests made
in person for copies of its documents. A
local agent must be located within
reasonable proximity of the applicable
office. A local agent that receives a
request made in person for copies must
provide the copies within the time
limits and under the conditions that
apply to the organization itself. For
example, a local agent generally must
provide a copy to a requester on the day
the agent receives the request. When a
principal, regional or district office of a
tax-exempt organization using a local
agent receives a request made in person
for a copy, it must immediately provide
the name, address and telephone
number of the local agent to the
requester. An organization that provides
this information is not required to
respond further to the requester.
However, the penalty provisions of
sections 6652(c)(1)(C), 6652(c)(1)(D),
and 6685 continue to apply to the tax-
exempt organization if the
organization’s local agent fails to
provide the documents as required
under section 6104(d).

(2) Request for copies in writing—(i)
In general. A tax-exempt organization
must honor a written request for a copy
of documents (or the requested part)
that the organization is required to
provide under section 6104(d) if the
request—

(A) Is addressed to, and delivered by
mail, electronic mail, facsimile, or a

private delivery service as defined in
section 7502(f) to a principal, regional
or district office of the organization; and

(B) Sets forth the address to which the
copy of the documents should be sent.

(i) Time and manner of fulfilling
written requests—(A) In general. A tax-
exempt organization receiving a written
request for a copy shall mail the copy
of the requested documents (or the
requested parts of documents) within 30
days from the date it receives the
request. However, if a tax-exempt
organization requires payment in
advance, it is only required to provide
the copies within 30 days from the date
it receives payment. For rules relating to
payment, see paragraph (d)(3) of this
section. In the absence of evidence to
the contrary, a request or payment that
is mailed shall be deemed to be received
by an organization 7 days after the date
of the postmark. A request that is
transmitted to the organization by
electronic mail or facsimile shall be
deemed received the day the request is
transmitted successfully. If an
organization requiring payment in
advance receives a written request
without payment or with an insufficient
payment, the organization must, within
7 days from the date it receives the
request, notify the requester of its
prepayment policy and the amount due.
A copy is deemed provided on the date
of the postmark or private delivery mark
(or if sent by certified or registered mail,
the date of registration or the date of the
postmark on the sender’s receipt). If an
individual making a request consents, a
tax-exempt organization may provide a
copy of the requested document
exclusively by electronic mail. In such
case, the material is provided on the
date the organization successfully
transmits the electronic mail.

(B) Request for a copy of parts of
document. A tax-exempt organization
must fulfill a request for a copy of the
organization’s entire application for tax
exemption or annual information return
or any specific part or schedule of its
application or return. A request for a
copy of less than the entire application
or less than the entire return must
specifically identify the requested part
or schedule.

(C) Agents for providing copies. A tax-
exempt organization subject to the
requirements of this section may retain
an agent to process written requests for
copies of its documents. The agent shall
provide the copies within the time
limits and under the conditions that
apply to the organization itself. For
example, if the organization received
the request first (e.g., before the agent),
the deadline for providing a copy in
response to a request shall be

determined by reference to when the
organization received the request, not
when the agent received the request. An
organization that transfers a request for
a copy to such an agent is not required
to respond further to the request. If the
organization’s agent fails to provide the
documents as required under section
6104(d), however, the penalty
provisions of sections 6652(c)(1)(C),
6652(c)(1)(D), and 6685 continue to
apply to the tax-exempt organization.

(3) Fees for copies—(i) In general. A
tax-exempt organization may charge a
reasonable fee for providing copies. A
fee is reasonable only if it is no more
than the per-page copying charge stated
in §601.702(f)(5)(iv)(B) of this chapter
(fee charged by the Internal Revenue
Service for providing copies to a
requester), plus no more than the actual
postage costs incurred by the
organization to provide the copies.
Before the organization provides the
documents, it may require that the
individual requesting copies of the
documents pay the fee. If the
organization has provided an individual
making a request with notice of the fee,
and the individual does not pay the fee
within 30 days, or if the individual pays
the fee by check and the check does not
clear upon deposit, the organization
may disregard the request.

(ii) Form of payment—(A) Request
made in person. If a tax-exempt
organization charges a fee for copying
(as permitted under paragraph (d)(3)(i)
of this section), it shall accept payment
by cash and money order for requests
made in person. The organization may
accept other forms of payment, such as
credit cards and personal checks.

(B) Request made in writing. If a tax-
exempt organization charges a fee for
copying and postage (as permitted
under paragraph (d)(3)(i) of this
section), it shall accept payment by
certified check, money order, and either
personal check or credit card for
requests made in writing. The
organization may accept other forms of
payment.

(iii) Avoidance of unexpected fees.
Where a tax-exempt organization does
not require prepayment and a requester
does not enclose payment with a
request, an organization must receive
consent from a requester before
providing copies for which the fee
charged for copying and postage
exceeds $20.

(iv) Responding to inquiries of fees
charged. In order to facilitate a
requester’s ability to receive copies
promptly, a tax-exempt organization
shall respond to any questions from
potential requesters concerning its fees
for copying and postage. For example,
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the organization shall inform the
requester of its charge for copying and
mailing its application for exemption
and each annual information return,
with and without attachments, so that a
requester may include payment with the
request for copies.

(e) Documents to be provided by
regional and district offices. Except as
otherwise provided, a regional or
district office of a tax-exempt
organization must satisfy the same rules
as the principal office with respect to
allowing public inspection and
providing copies of its application for
tax exemption and annual information
returns. A regional or district office is
not required, however, to make its
annual information return available for
inspection or to provide copies until 30
days after the date the return is required
to be filed (including any extension of
time that is granted for filing such
return) or is actually filed, whichever is
later.

(f) Documents to be provided by local
and subordinate organizations—(1)
Applications for tax exemption. Except
as otherwise provided, a tax-exempt
organization that did not file its own
application for tax exemption (because
it is a local or subordinate organization
covered by a group exemption letter
referred to in § 1.508-1 of this chapter)
must, upon request, make available for
public inspection, or provide copies of,
the application submitted to the Internal
Revenue Service by the central or parent
organization to obtain the group
exemption letter and those documents
which were submitted by the central or
parent organization to include the local
or subordinate organization in the group
exemption letter. However, if the central
or parent organization submits to the
Internal Revenue Service a list or
directory of local or subordinate
organizations covered by the group
exemption letter, the local or
subordinate organization is required to
provide only the application for the
group exemption ruling and the pages of
the list or directory that specifically
refer to it. The local or subordinate
organization shall permit public
inspection, or comply with a request for
copies made in person, within a
reasonable amount of time (normally
not more than 2 weeks) after receiving
a request made in person for public
inspection or copies and at a reasonable
time of day. In a case where the
requester seeks inspection, the local or
subordinate organization may mail a
copy of the applicable documents to the
requester within the same time period
in lieu of allowing an inspection. In
such a case, the organization may charge
the requester for copying and actual

postage costs only if the requester
consents to the charge. If the local or
subordinate organization receives a
written request for a copy of its
application for tax exemption, it must
fulfill the request in the time and
manner specified in paragraph (d)(2) of
this section. The requester has the
option of requesting from the central or
parent organization, at its principal
office, inspection or copies of the
application for group exemption and the
material submitted by the central or
parent organization to include a local or
subordinate organization in the group
ruling. If the central or parent
organization submits to the Internal
Revenue Service a list or directory of
local or subordinate organizations
covered by the group exemption letter,
it must make such list or directory
available for public inspection, but it is
required to provide copies only of those
pages of the list or directory that refer
to particular local or subordinate
organizations specified by the requester.
The central or parent organization must
fulfill such requests in the time and
manner specified in paragraphs (c) and
(d) of this section.

(2) Annual information returns. A
local or subordinate organization that
does not file its own annual information
return (because it is affiliated with a
central or parent organization that files
a group return pursuant to § 1.6033-2(d)
of this chapter) must, upon request,
make available for public inspection, or
provide copies of, the group returns
filed by the central or parent
organization. However, if the group
return includes separate schedules with
respect to each local or subordinate
organization included in the group
return, the local or subordinate
organization receiving the request may
omit any schedules relating only to
other organizations included in the
group return. The local or subordinate
organization shall permit public
inspection, or comply with a request for
copies made in person, within a
reasonable amount of time (normally
not more than 2 weeks) after receiving
a request made in person for public
inspection or copies and at a reasonable
time of day. In a case where the
requester seeks inspection, the local or
subordinate organization may mail a
copy of the applicable documents to the
requester within the same time period
in lieu of allowing an inspection. In
such a case, the organization may charge
the requester for copying and actual
postage costs only if the requester
consents to the charge. If the local or
subordinate organization receives a
written request for a copy of its annual

information return, it must fulfill the
request by providing a copy of the group
return in the time and manner specified
in paragraph (d)(2) of this section. The
requester has the option of requesting
from the central or parent organization,
at its principal office, inspection or
copies of group returns filed by the
central or parent organization. The
central or parent organization must
fulfill such requests in the time and
manner specified in paragraphs (c) and
(d) of this section.

(3) Failure to comply. If an
organization fails to comply with the
requirements specified in this
paragraph, the penalty provisions of
sections 6652(c)(1)(C), 6652(c)(1)(D),
and 6685 apply.

(9) Failure to comply with public
inspection or copying requirements. If a
tax-exempt organization denies an
individual’s request for inspection or a
copy of an application for tax exemption
or an annual information return as
required under this section, and the
individual wants to alert the Internal
Revenue Service to the possible need for
enforcement action, the individual may
provide a statement to the district
director for the key district in which the
applicable tax-exempt organization’s
principal office is located (or such other
person as the Commissioner may
designate) that describes the reason why
the individual believes the denial was
in violation of the requirements of
section 6104(d).

(h) Effective date. This section is
effective June 8, 1999.

§301.6104(d)-4 Making applications and
returns widely available.

(a) In general. A tax-exempt
organization is not required to comply
with a request for a copy of its
application for tax exemption or an
annual information return pursuant to
§301.6104(d)-3(a) if the organization
has made the requested document
widely available in accordance with
paragraph (b) of this section. An
organization that makes its application
for tax exemption and/or annual
information return widely available
must nevertheless make the document
available for public inspection as
required under § 301.6104(d)-3(a), as
applicable.

(b) Widely available—(1) In general. A
tax-exempt organization makes its
application for tax exemption and/or an
annual information return widely
available if the organization complies
with the requirements specified in
paragraph (b)(2) of this section, and if
the organization satisfies the
requirements of paragraph (d) of this
section.
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(2) Internet posting—(i) In general. A
tax-exempt organization can make its
application for tax exemption and/or an
annual information return widely
available by posting the document on a
World Wide Web page that the tax-
exempt organization establishes and
maintains or by having the document
posted, as part of a database of similar
documents of other tax-exempt
organizations, on a World Wide Web
page established and maintained by
another entity. The document will be
considered widely available only if—

(A) the World Wide Web page through
which it is available clearly informs
readers that the document is available
and provides instructions for
downloading it;

(B) the document is posted in a format
that, when accessed, downloaded,
viewed and printed in hard copy,
exactly reproduces the image of the
application for tax exemption or annual
information return as it was originally
filed with the Internal Revenue Service,
except for any information permitted by
statute to be withheld from public
disclosure. (See section 6104(d)(3) and
§301.6104(d)-3(b)(3) and (4)); and

(C) any individual with access to the
Internet can access, download, view and
print the document without special
computer hardware or software required
for that format (other than software that
is readily available to members of the
public without payment of any fee) and
without payment of a fee to the tax-
exempt organization or to another entity
maintaining the World Wide Web page.

(ii) Transition rule. A tax-exempt
organization that posted its application
for tax exemption or its annual
information returns on a World Wide
Web page on or before April 9, 1999 in
a manner consistent with regulation
project REG-246250-96 (1997 C.B. 627)
(See §601.601(d)(2) of this chapter.) will
be treated as satisfying the requirements
of paragraphs (b)(2)(i)(B) & (C) of this
section until June 8, 2000 provided that
an individual can access, download,
view and print the document without
payment of a fee to the tax-exempt
organization or to another entity
maintaining the World Wide Web page.

(iii) Reliability and accuracy. In order
for the document to be widely available
through an Internet posting, the entity
maintaining the World Wide Web page
must have procedures for ensuring the
reliability and accuracy of the document
that it posts on the page and must take
reasonable precautions to prevent
alteration, destruction or accidental loss
of the document when posted on its
page. In the event that a posted
document is altered, destroyed or lost,

the entity must correct or replace the
document.

(c) Discretion to prescribe other
methods for making documents widely
available. The Commissioner, from time
to time, may prescribe additional
methods, other than an Internet posting
meeting the requirements of paragraph
(b)(2) of this section, that a tax-exempt
organization may use to make its
documents widely available.

(d) Notice requirement. If a tax-
exempt organization has made its
application for tax exemption and/or an
annual information return widely
available it must notify any individual
requesting a copy where the documents
are available (including the address on
the World Wide Web, if applicable). If
the request is made in person, the
organization shall provide such notice
to the individual immediately. If the
request is made in writing, the notice
shall be provided within 7 days of
receiving the request.

(e) Effective date. This section is
effective June 8, 1999.

§301.6104(d)-5 Tax-exempt organization
subject to harassment campaign.

(a) In general. If the district director
for the key district in which the
organization’s principal office is located
(or such other person as the
Commissioner may designate)
determines that the organization is the
subject of a harassment campaign and
compliance with the requests that are
part of the harassment campaign would
not be in the public interest, a tax-
exempt organization is not required to
fulfill a request for a copy (as otherwise
required by §301.6104(d)-3(a)) that it
reasonably believes is part of the
campaign.

(b) Harassment. A group of requests
for an organization’s application for tax
exemption or annual information
returns is indicative of a harassment
campaign if the requests are part of a
single coordinated effort to disrupt the
operations of a tax-exempt organization,
rather than to collect information about
the organization. Whether a group of
requests constitutes such a harassment
campaign depends on the relevant facts
and circumstances. Facts and
circumstances that indicate the
organization is the subject of a
harassment campaign include: a sudden
increase in the number of requests; an
extraordinary number of requests made
through form letters or similarly worded
correspondence; evidence of a purpose
to deter significantly the organization’s
employees or volunteers from pursuing
the organization’s exempt purpose;
requests that contain language hostile to
the organization; direct evidence of bad

faith by organizers of the purported
harassment campaign; evidence that the
organization has already provided the
requested documents to a member of the
purported harassing group; and a
demonstration by the tax-exempt
organization that it routinely provides
copies of its documents upon request.

(c) Special rule for multiple requests
from a single individual or address. A
tax-exempt organization may disregard
any request for copies of all or part of
any document beyond the first two
received within any 30-day-period or
the first four received within any one-
year-period from the same individual or
the same address, regardless of whether
the district director for the applicable
key district (or such other person as the
Commissioner may designate) has
determined that the organization is
subject to a harassment campaign.

(d) Harassment determination
procedure. A tax-exempt organization
may apply for a determination that it is
the subject of a harassment campaign
and that compliance with requests that
are part of the campaign would not be
in the public interest by submitting a
signed application to the district
director for the key district where the
organization’s principal office is located
(or such other person as the
Commissioner may designate). The
application shall consist of a written
statement giving the organization’s
name, address, employer identification
number, and the name, address and
telephone number of the person to
contact regarding the application. The
application must describe in detail the
facts and circumstances that the
organization believes support a
determination that the organization is
subject to a harassment campaign. The
organization may suspend compliance
with respect to any request for a copy
of its documents based on its reasonable
belief that such request is part of a
harassment campaign, provided that the
organization files an application for a
determination within 10 business days
from the day the organization first
suspends compliance with respect to a
request that is part of the alleged
campaign. In addition, the organization
may suspend compliance with any
request it reasonably believes to be part
of the harassment campaign until it
receives a response to its application for
a harassment campaign determination.

(e) Effect of a harassment
determination. If the appropriate district
director (or such other person as the
Commissioner may designate)
determines that a tax-exempt
organization is the subject of a
harassment campaign and it is not in the
public interest to comply with requests
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that are part of the campaign, such
organization is not required to comply
with any request for copies that it
reasonably believes is part of the
campaign. This determination may be
subject to other terms and conditions set
forth by the district director (or such
other person as the Commissioner may
designate). A person (as defined in
section 6652(c)(4)(C)) shall not be liable
for any penalty under sections
6652(c)(1)(C), 6652(c)(1)(D) or 6685 for
failing to timely provide a copy of
documents in response to a request
covered in a request for a harassment
determination if the organization fulfills
the request within 30 days of receiving
a determination from the district
director (or such other person as the
Commissioner may designate) that the
organization is not subject to a
harassment campaign. Notwithstanding
the preceding sentence, if the district
director (or such other person as the
Commissioner may designate) further
determines that the organization did not
have a reasonable basis for requesting a
determination that it was subject to a
harassment campaign or reasonable
belief that a request was part of the
campaign, the person (as defined in
section 6652(c)(4)(C)) remains liable for
any penalties that result from not
providing the copies in a timely fashion.

(f) Examples. The provisions of this
section are illustrated by the following
examples:

Example 1. V, a tax-exempt organization,
receives an average of 25 requests per month
for copies of its three most recent information
returns. In the last week of May, V is
mentioned in a national news magazine story
that discusses information contained in V’s
1996 information return. From June 1
through June 30, 1997 V receives 200
requests for a copy of its documents. Other

to suggest that the requests are part of an
organized campaign to disrupt V’s
operations. Although fulfilling the requests
will place a burden on V, the facts and
circumstances do not show that V is subject
to a harassment campaign. Therefore, V must
respond timely to each of the 200 requests it
receives in June.

Example 2. Y is a tax-exempt organization
that receives an average of 10 requests a
month for copies of its annual information
returns. From March 1, 1997 to March 31,
1997, Y receives 25 requests for copies of its
documents. Fifteen of the requests come from
individuals Y knows to be active members of
the board of organization X. In the past X has
opposed most of the positions and policies
that Y advocates. None of the requesters have
asked for copies of documents from Y during
the past year. Y has no other information
about the requesters. Although the facts and
circumstances show that some of the
individuals making requests are hostile to Y,
they do not show that the individuals have
organized a campaign that will place enough
of a burden on Y to disrupt its activities.
Therefore, Y must respond to each of the 25
requests it receives in March.

Example 3. The facts are the same as in
Example 2, except that during March 1997,
Y receives 100 requests. In addition to the
fifteen requests from members of
organization X’s board, 75 of the requests are
similarly worded form letters. Y discovers
that several individuals associated with X
have urged the X’s members and supporters,
via the Internet, to submit as many requests
for a copy of Y’s annual information returns
as they can. The message circulated on the
Internet provides a form letter that can be
used to make the request. Both the appeal via
the Internet and the requests for copies
received by Y contain hostile language.
During the same year but before the 100
requests were received, Y provided copies of
its annual information returns to the
headquarters of X. The facts and
circumstances show that the 75 form letter
requests are coordinated for the purpose of
disrupting Y’s operations, and not to collect
information that has already been provided

show that Y is the subject of an organized
harassment campaign. To confirm that it may
disregard the 90 requests that constitute the
harassment campaign, Y must apply to the
applicable district director (or such other
person as the Commissioner may designate)
for a determination. Y may disregard the 90
requests while the application is pending and
after the determination is received. However,
it must respond within the applicable time
limits to the 10 requests it received in March
that were not part of the harassment
campaign.

Example 4. The facts are the same as in
Example 3, except that Y receives 5
additional requests from 5 different
representatives of the news media who in the
past have published articles about Y. Some
of these articles were hostile to Y. Normally,
the Internal Revenue Service will not
consider a tax-exempt organization to have a
reasonable belief that a request from a
member of the news media is part of a
harassment campaign absent additional facts
that demonstrate that the organization could
reasonably believe the particular requests
from the news media to be part of a
harassment campaign. Thus, absent such
additional facts, Y must respond within the
applicable time limits to the 5 requests that
it received from representatives of the news
media.

(9) Effective date. This section is
effective June 8, 1999.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Paragraph 3. The authority for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 4. In §602.101, paragraph (b) is
amended by adding the following
entries in numerical order to the table
to read as follows:

§602.101 OMB Control numbers.

than the sudden increase in the number of to an association representing the requesters’ * * *oox
requests for copies, there is no other evidence interests. Thus, the fact and circumstances (b)y* * *
. . . . Current OMB
CFR part or section where identified and described control No.

* * * * * * *
B0 1 07 (o | e SRS 1545-1560
301.6104(d)-4 ... 1545-1560
o0 072 (o ) L PRSPPI 1545-1560

* * * * * * *
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Approved: March 25, 1999.
Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
Donald C. Lubick,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 99-8638 Filed 4-8-99; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 178
[T.D. ATF-411]
RIN: 1512-AB82

Technical Amendments (98R-376P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms, Department of the
Treasury.

ACTION: Final rule, Treasury decision.

SUMMARY: This Treasury decision
changes the titles ““Regional Director
(Compliance)” to “Director of Industry
Operations” and ““Chief, Firearms and
Explosives Licensing Center” to ““Chief,
National Licensing Center.” It also
replaces the term ““region” with
“division” and the term “‘regional
counsel” with “Assistant Chief Counsel
and Division Counsel.” Finally, the
decision replaces the words “local ATF
office (compliance)” with “local ATF
office.” The changes are to provide
clarity and uniformity throughout Title
27 Code of Federal Regulations (CFR).
DATES: Effective April 9, 1999.
FOR FURTHER INFORMATION CONTACT:
Marsha D. Baker, Regulations Division,
Bureau of Alcohol, Tobacco and
Firearms, Washington, DC 20226, (202)
927-8230.
SUPPLEMENTARY INFORMATION: The
Bureau of Alcohol, Tobacco and
Firearms (ATF) administers regulations
published in chapter | of Title 27 CFR.
Upon reviewing Title 27, ATF
determined that the regulations in part
178 should be revised to reflect the ATF
field structure reorganization that
established Directors of Industry
Operations in place of Regional
directors (compliance), Chief, National
Licensing Center in place of Chief,
Firearms and Explosives Licensing
Center, and Assistant Chief Counsels
and Division Counsels in place of
Regional Counsels. The reorganization
also replaces regions with divisions.
These amendments do not make any
substantive changes and are only
intended to make Title 27 consistent
with the agency’s reorganization.

Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
and its implementing regulations, 5 CFR
part 1320, do not apply to this final rule
because there are no recordkeeping or
reporting requirements.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.) do
not apply to this final rule because no
notice of proposed rulemaking is
required.

Executive Order 12866

This final rule is not subject to the
requirements of Executive Order 12866
because the regulations make
nonsubstantive technical corrections to
previously published regulations.

Administrative Procedure Act

Because this final rule merely makes
technical amendments to improve the
clarity of the regulations, it is
unnecessary to issue this final rule with
notice and public procedure under 5
U.S.C. 553(b).

Drafting Information: The principal
author of this document is Marsha D.
Baker, Regulations Division, Bureau of
Alcohol, Tobacco and Firearms.

List of Subjects in 27 CFR 178

Administrative practice and
procedure, Arms and ammunition,
Authority delegations, Customs duties
and inspection, Exports, Imports,
Military personnel, Penalties, Reporting
requirements, Research, Seizures and
forfeitures, Transportation.

Authority and Issuance

For the reasons discussed in the
preamble, ATF amends 27 CFR Part 178
as follows:

PART 178—COMMERCE IN FIREARMS
AND AMMUNITION

Paragraph 1. The authority citation
for Part 178 continues to read as
follows:

Authority: 5 U.S.C. 552(a); 18 U.S.C. 847,
921-930; 44 U.S.C. 3504 (h).

Par. 2. Section 178.11 is amended by
removing the title in the definition
“Chief, Firearms and Explosives
Licensing Center” and adding in its
place “Chief, National Licensing
Center,” by removing the definitions
“Regional director (compliance)” and
“Region,” and by adding the definitions
“Director of Industry Operations” and
“Division” to read as follows:

§178.11 Meaning of terms.

* * * * *

Dirrector of Industry Operations. The
principal ATF official in a Field
Operations division responsible for
administering regulations in this part.

* * * * *

* * * * *

Division. A Bureau of Alcohol,
Tobacco and Firearms Division.
* * * * *

Par. 3. Remove the words “‘Regional
director (compliance)” each place it
appears and add, in place thereof, the
words “‘Director of Industry Operations”
in the following sections:

(a) Section 178.22(a)(3) and (b);

(b) Section 178.25;

(c) Section 178.35;

(d) Section 178.47(c) and (d);

(e) Section 178.52(b);

(f) Section 178.71;

(9) Section 178.72;

(h) Section 178.73;

(i) Section 178.74;

(j) Section 178.76;

(k) Section 178.78;

() Section 178.111(b)(1) and (c);

(m) Section 178.115(a);

(n) Section 178.122(c);

(o) Section 178.123(c);

(p) Section 178.124(i);

(q) Section 178.125(h);

(r) Section 178.126;

(s) Section 178.130(e);

(t) Section 178.144(i)(4).

Par. 4. Remove the words ‘““Chief,
Firearms and Explosives Licensing
Center” each place it appears and add,
in place thereof, the words “‘Chief,
National Licensing Center” in the
following sections:

(a) Section 178.41(b) and (c);

(b) Section 178.45;

(c) Section 178.47,;

(d) Section 178.48;

(e) Section 178.52;

(f) Section 178.53;

(9) Section 178.54;

(h) Section 178.56(b);

(i) Section 178.57(a);

(j) Section 178.60;

(k) Section 178.95;

() Section 178.127.

Par. 5. Remove the word *‘region”
each place it appears in §178.127 and
add, in place thereof, the word
“division.”

Par. 6. Remove the words “‘regional
counsel’ each place they appear in
section 178.76 and add, in place thereof,
the words “‘Assistant Chief Counsel or
Division Counsel.”

Par. 7. Remove the words “‘local ATF
office (compliance)’” each place it
appears in section 178.130(e) and add,
in place thereof, the words “‘local ATF
office.”



17292

Federal Register/Vol. 64, No. 68/Friday, April 9, 1999/Rules and Regulations

Signed: February 8, 1999.
John W. Magaw,
Director.

Approved: March 12, 1999.
John P. Simpson,

Deputy Assistant Secretary, (Regulatory,
Tariff and Trade Enforcement).

[FR Doc. 99-8869 Filed 4-8-99; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 970129015-9082—10; I.D.
031997B]

RIN 0648—-A184

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan Regulations; Partial Stay

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; partial stay.

SUMMARY: On February 16, 1999, NMFS
issued a final rule implementing the
Atlantic Large Whale Take Reduction
Plan (ALWTRP). This document stays
the provisions concerning gear marking
requirements for all fisheries regulated
by the ALWTRP (published on February
16, 1999) until November 1, 1999. The
remainder of 50 CFR 229.32 is not
changed.

DATES: In regulations published at 64 FR
7529 (February 16, 1999), paragraphs
§229.32 (b), (c)3)(ii), (c)(4)(ii), ()(5)(ii),
(A)@)(ii), (d)(3)(i), (d)(4)(ii), (d)(3)(ii),

and (f)(2) are stayed until November 1,
1999.

FOR FURTHER INFORMATION CONTACT:
Douglas Beach, NMFS, Northeast
Region, 978-281-9254; Katherine Wang,
NMFS, Southeast Region, 727-570-5312;
or Gregory Silber, NMFS, Office of
Protected Resources, 301-713-2322.
SUPPLEMENTARY INFORMATION:

Background

On February 16, 1999, NMFS
published a final rule (64 FR 7529)
implementing the ALWTRP. The
effective date given in the regulatory
text of 64 FR 7529 pertaining to gear
marking of all fisheries regulated by the
ALWTRP was April 1, 1999. It was
generally noted in the Response to
Comments portion of the final rule (64
FR 7544) that, although gear marking is
an important data gathering device, the
proposed scheme published in the
Interim Final Rule on July 22, 1997 (62
FR 39157), was not likely to be as
effective as expected. NMFS also stated
in the final rule (64 FR 7545) that, as
requested in other comments, that the
Gear Advisory Group (GAG) and the
Atlantic Large Whale Take Reduction
Team (ALWTRT) would be tasked with
reviewing the current scheme, and if
recommendations were provided, NMFS
would modify the scheme.

The GAG met in October 1998, and
the ALWTRT met on February 8-10,
1999. The ALWTRT discussed the gear
marking scheme in detail and
recommended by consensus (NMFS
members abstaining) that NMFS
suspend the implementation of the gear
marking requirement until November 1,
1999, or until a better system is
designed. The ALWTRT recommended
a specific course of action be followed
to provide an appropriate gear marking
scheme that could be implemented by

NMFS by November 1, 1999. They
asked that the GAG be reconvened
quickly to design a better system for
approval by the ALWTRT. The criteria
established by the ALWTRT for an
appropriate gear marking system were:
(1) the system should identify the buoy
lines by individual fishermen; (2) the
system should apply to all waters
affected by the plan; (3) it should be
easily implemented by the affected
fisheries; (4) to allow identification
when the gear is not removed from a
whale, the system should allow
identification of gear type from a
photograph; and (5) the system should
allow identification of where the gear
had been set.

The ALWTRT asked that, in order to
minimize unnecessary confusion and
expense for fishermen, the existing gear
marking provision be stayed until
November 1, 1999. This would assure
that, should the GAG or ALWTRT not
be able to reach a consensus on an
appropriate gear marking scheme, the
existing final rule gear marking scheme
would remain in place. NMFS notes that
the final rule comments on gear marking
state that gear marking does not, by
itself, reduce risk but provides
important data for fine tuning the
ALWTRP. Therefore, NMFS is staying
the gear marking regulations for all
fisheries affected by the ALWTRP so
that the GAG and ALWTRT will have
time to provide a more appropriate
scheme to be implemented through the
appropriate rulemaking process.

Dated: April 5, 1999.
Andrew A. Rosenberg,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-8907 Filed 4-8-99; 8:45 am]
BILLING CODE 3510-22-F
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Proposed Rules

Federal Register

Vol. 64, No. 68
Friday, April 9, 1999

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 91 and 135
DEPARTMENT OF INTERIOR

National Park Service

36 CFR Parts 1, 2, 3,4, 5,6,and 7
[Docket No. 27643; Notice No. 94-4]

RIN 2120-AF46

Overflights of Units of the National
Park System

AGENCY: Federal Aviation
Administration; National Park Service.

ACTION: Advanced notice of proposed
rulemaking (ANPRM); Disposition of
comments.

SUMMARY: This document disposes of
comments received in response to an
ANPRM published in the Federal
Register on March 17, 1994. The
ANPRM sought public comment on
general policy options and specific
recommendations for voluntary and
regulatory actions to address the
impacts of aircraft overflights on
national parks. This document
summarizes those comments and
provides an update to the public on
matters concerning air tours over units
of the national park system.

ADDRESSES: The complete docket, No.
27643, including a copy of the ANPRM
and comments on it, may be examined
in the Rules Docket, Room 915G, Office
of Chief Counsel, Federal Aviation
Administration, 800 Independence
Ave., SW, Washington, DC, 20591,
weekdays (except Federal holidays),
from 8 a.m. until 5 p.m.

FOR FURTHER INFORMATION CONTACT: Gary
Davis, Air Transportation Division
(AFS-200), Federal Aviation
Administration, 800 Independence
Ave., SW., Washington, DC 20591,
telephone: (202) 267-4710.

SUPPLEMENTARY INFORMATION:
Background

On March 17, 1994, the FAA and the
National Park Service (NPS) jointly
issued an ANPRM titled Overflights of
Units of the National Park System (59
FR 12740). The ANPRM cited the
commitment of both Secretary Babbitt
and (then) Secretary Pena to address the
issue that increased flights over the
Grand Canyon and other national parks
have diminished the park experience for
park visitors and that measures should
be taken to preserve the quality of the
park experience. This ANPRM sought
comments and suggestions that could
minimize the adverse impacts (e.g.,
noise) of commercial air tour operations
and other overflights affecting units of
the national park system.

The FAA and the NPS sought public
comment and recommendations on a
number of options, including voluntary
measures, the use of the Grand Canyon
Model, a prohibition of flights during
flight-free time periods, altitude
restrictions, flight-free zones and flight
corridors, restrictions on noise through
allocation of aircraft noise
equivalencies, and incentives to
encourage use of quiet aircraft. In
addition, the FAA and NPS asked
specific questions, from both a technical
and a policy perspective. For example,
the agencies asked whether commercial
flights should be banned from some
parks, and what criteria should be used
in making these determinations. In the
ANPRM the FAA also asked the public
to consider categories other than air
tour/sightseeing operations, and the
factors to be considered for addressing
recommendations regarding overflights.
The agencies sought comment on the
use of quiet technology, and whether
overflights should be conducted under
the regulations of part 135. The use of
special operations specifications was
questioned, as well as the use of the
Grand Canyon, with its extensive
regulation of airspace, and Hawaii,
which at the time was undergoing a
public planning process, as models for
other parks. The full range of questions
is found at 52 FR 12745 (March 17,
1994).

The FAA received over 30,000
comments in response to the ANPRM,
most of which were duplicate form
letters (one form letter accounts for over
24,000 comments). Some of the
comments included references to other

studies and analyses of overflights
issues, which the FAA considered in its
review. Of the comments received, other
than form letters, slightly more than half
favor further regulation, and slightly
less than half oppose further regulation.
Of the form letters, most of which were
collected and submitted by air tour
operators, over 90% oppose further
regulation.

Commenters included individual park
users, air tour operators and their
representatives, environmental
organizations, state and local
organizations, and congressional
representatives.

Summary of Comments

The following is a brief summary of
the comments received. While space
does not permit an in depth discussion
of every comment, this summary
presents an overview of the public
positions on the most important issues
related to overflights.

(1) Voluntary measures. Many
commenters state that the voluntary
measures already in place, such as the
2,000 foot minimum altitude guideline,
are not working. Some of these
commenters argue that such measures
fail because aircraft operators do not
recognize the inherent conflict between
solitude and noise.

Other commenters argue that

voluntary measures work, stating that
the few operators who refuse to comply
with the voluntary programs are at fault,
not the industry as a whole. Several of
the commenters note that pilots who
make the effort to comply with existing
voluntary guidelines are not recognized
and are often criticized along with pilots
who are not following voluntary

guidelines.
(2) National rule versus park-specific

rules. Although the ANPRM did not
specifically address a national rule
versus park-specific rules, there were
some who commented on this issue.
Generally, those persons do not think
that a general rule could cover all park
situations because of the variations
among parks in such areas as ambient
sound levels. For example, Air Line
Pilots Association (ALPA) points to the
amount of air traffic and unusual terrain
at the Grand Canyon, which require
specific regulations for that park.
Several commenters, including the
Alaska Regional Office of the National
Parks and Conservation Association,
recommend separate regulations for
national parks in Alaska because, in
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some instances, air travel may be the
only way to access these parks.

Some commenters suggest flexible
regulations that could adjust to the
varying considerations of parks (e.g.,
rules that could vary the spacing of
flight-free times).

(3) Regulation of sightseeing versus
regulation of all commercial overflights.
Several commenters recommend
extending overflight regulation to other
types of aircraft that create noise over
national parks, including military
aircraft, NPS aircraft used for
administrative and park maintenance
flights, and commercial jets. Several
commenters suggest distinguishing
between private and commercial flight
operations over parkland zones.

(4) Grand Canyon and Hawaii as
models. Some commenters support
applying the same limits used at the
Grand Canyon and Hawaii to other
parks, while other commenters oppose
such measures.

(a) Flight-free zones and corridors.
Several commenters oppose the
imposition of flight-free zones because
they would create higher traffic density
and therefore increase the possibility of
accidents, as well as produce greater
noise impacts. Some of these
commenters point to the experience at
the Grand Canyon stating that SFAR 50—
2 has created more compressed air
traffic resulting in less safety and
increased noise problems. Others say
that 84 percent of the Grand Canyon is
already traffic-free, and therefore
additional flight-free zones and
corridors are unnecessary.

Other commenters support the
establishment of such corridors over
certain sections of national parks. For
example, several commenters support a
two mile wide no-fly buffer zone around
the entire perimeter of Hawaii’s national
parkland.

(b) Flight-free times. Some
commenters are against establishing
flight-free time periods and say that they
would do little to mitigate the negative
impacts of overflights. Some air tour
operators say that these restrictions
would also have substantial economic
consequences on their operations.

Other commenters support the
establishment of flight-free times or
days, some of whom recommend
capping the total number of flights
allowed per day over national park. For
example, the Grand Canyon Chapter of
the Sierra Club recommends restricting
the total number of flights at Grand
Canyon National Park to pre-1975 levels
in order to reduce crowding in flight
corridors, thereby lessening noise
impacts and increasing safety.

(c) Altitude restrictions. Many
commenters suggest imposing specific
minimum flight altitudes, for example,
the Grand Canyon Chapter of the Sierra
Club recommends that altitude
restrictions not allow flights below
14,500 feet mean sea level.

Some commenters, such as the Grand
Canyon Air Tourism Association,
oppose blanket altitude restrictions that
do not take geographic structures into
account. Other commenters argue that
altitude restrictions could be dangerous
in weather that necessitates IFR
operations.

(5) Use of noise budgets and
incentives for quiet aircraft technology.
Most commenters oppose the adoption
of noise budgets because they are
difficult to administer and are not cost
effective. For example, the Grand
Canyon Air Tourism Association says
that noise budgets would be difficult to
apply to the Grand Canyon because they
would require expensive noise
monitoring to ensure equal
implementation by operators. Others
argue that noise budgets would not
substantially relieve the overall noise
problem.

Several commenters support the
adoption of noise budgets because they
would provide operators with an
incentive to operate quiet aircraft. A
number of commenters recommend that
if noise budgets are adopted, they
should be grandfathered to the current
noise level.

Regarding the use of quiet aircraft
technology, some commenters support
governmental incentives to encourage
operators to use quiet aircraft. Such
incentives could include tax benefits,
fee abatements, loan programs, and
increased allocations on the number of
flights allowed. Several air tour
operators point out that without such
incentives, air tour operators could not
afford to use quiet aircraft technologies.

(6 ) Factors for evaluating
recommendations. One commenter, the
Sierra Club Legal Defense Fund, says
that the FAA and NPS, in evaluating
recommendations, should ask: Will the
measures be effective in eliminating
aircraft noise in noise sensitive areas?
Are fundamental park values, including
natural quiet and protection of wildlife
habitats, fully preserved by the
rulemaking? Can the FAA and NPS
implement effective management and
enforcement strategies?

Another commenter, Helicopter
Association International, recommends
the creation of a Federal Advisory
Committee to conduct studies, analyze
information, and recommend regulatory
actions on the issue of overflights over
national parks.

(7) The need for special operations
specifications for conducting sightseeing
flights. Some commenters say that
special operations specifications for air
tour operators are unnecessary, while
others support referencing the operation
as part of operator specifications.

Some commenters, addressing air tour
operations in Hawaii, recommend that
air tour operators conducting operations
over water or mountains be required to
have special safety equipment and
appropriate pilot training. These
commenters also recommend that low-
altitude aircraft operators in Hawaii
adhere to instrument flight rules and
minimum flight regulations.

(8) Certificate under Part 121 or Part
135. Most commenters agree that tour
operation flights should be conducted
under part 135. Commenters do not
support conducting these flights under
part 121, and several commenters argue
that the safety record would not
improve if the requirements of part 121
were imposed. These commenters also
argue that operating under part 121
would not be cost effective.

(9) Specific parks that should be
regulated. Some commenters mention
specific parks or areas that should be
regulated. These areas include: Polipoli
State Park in Maui, Guadalupe
Mountains National Park in west Texas,
Chiricahua National Monument in
southeastern Arizona, Catskill Park,
Adirondak Park, the Shawangunk Ridge,
Allegany State Park, Glacier National
Park, the Great Smoky Mountains
National Park, Fort Vancouver National
Historic Site, the Jamaica Bay wildlife
preserve, Grand Teton National Park,
Jedediah Smith Wilderness Area, and
the Grand Canyon National Park.

(10) Justification. Some commenters
object to the justification for rulemaking
presented in the ANPRM. Several
commenters state that NPS has not
conducted a study that would show that
the park experience has been derogated
by air tour operations. Others
commented that noise studies being
prepared for the NPS are biased against
aircraft operations and should not be
used in their present form for any of the
future decisions regarding the use of
airspace over NPS land.

As to the authority to regulate,
commenters were divided: some state
that the FAA should continue to
regulate airspace, others suggest that
NPS should have authority so that it can
regulate all visitors to a park. Certain
commenters question whether the
FAAct gives the agency the authority to
“protect” the population on the ground
from aircraft noise.
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FAA Response

The FAA appreciates the time and
effort that persons expended to respond
to this ANPRM. Although comments
concerning overflights of the national
parks, and specifically how those flights
should be regulated, are somewhat
polarized, many commenters gave the
FAA specific advice that will be helpful
in future rulemaking. Commenters have
indicated, for example, that different
parks have different needs, and that
even within parks, some areas may have
different priorities for restoring ‘natural
quiet’. We understand that while quiet
technology aircraft can make a
difference in noise levels, there must be
some incentive for operators to obtain
expensive equipment. Overall, both the
FAA and NPS have gained a better
understanding of the various positions
on these issues, both from those
representing air tour operators and those
interested in preserving the beauty and
quiet in our national parks.

Subsequent Rulemaking Efforts

On April 22, 1996, President Clinton
issued a Memorandum to address the
significant impacts on visitor experience
in national parks. In this memorandum
the President set out three goals: to
place appropriate limits on sightseeing
aircraft at the GCNP; to address the
potential impact of noise at Rocky
Mountain National Park; and, for the
national park system as a whole, to
establish a framework for managing
aircraft operations over those park units
identified in the NPS 1994 study as
priorities for maintaining or restoring
the natural quiet.

In response to this memorandum, the
FAA and NPS established, under the
authority of the Aviation Rulemaking
Advisory Committee (ARAC) and the
National Park Service Advisory Board, a
National Parks Overflights Working
Group (NPOWG). The NPOWG members
were selected to represent balanced
interests that included the air tour
operators, general aviation users, other
commercial interests, environmental
and conservation organizations, and
Native Americans. The NPOWG was
given the task of reaching consensus on
a recommended NPRM which would
establish a process for reducing or
preventing the adverse effects of
commercial air tour operations over
units of the National Park System.

The NPOWG met from May through
November 1997. In December 1997,
members presented a concept paper to
both the ARAC and the NPS Advisory
Board. Both advisory groups accepted
the proposed concept, which provides a
mechanism, a process, whereby each

unit of the National Park System will
determine the necessary restrictions for
that unit based on a park management
plan that will be developed by the FAA
with guidance from the NPS and with
input from all interested parties.

Following the acceptance of the
concept by the ARAC and NPS Advisory
Board, the FAA and NPS are assisting
the NPOWG in developing an NPRM.
The FAA anticipates that when the
NPRM is ready for publication, it would
also plan public meetings to gain
additional comment on how the concept
would work for individual parks.

Issued in Washington, DC on April 5, 1999.
David Traynham,

Assistant Administrator for Policy, Planning,
and International Aviation.

Jacqueline Lowey,

Deputy Director, National Park Service.
[FR Doc. 99-8920 Filed 4-8-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket No. 98P—0968]

Food Labeling: Declaration of
Ingredients

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
amend its ingredient labeling
regulations to permit the use of ““‘and/
or”’ labeling for the various fish species
used in the production of processed
seafood products, i.e., surimi and
surimi-containing foods. This action
responds to a petition submitted by the
National Fisheries Institute (NFI)
requesting more flexible ingredient
labeling for the fish ingredients used in
the production of surimi products. This
proposed rule would permit
manufacturers of surimi and surimi-
containing products to maintain a single
label inventory identifying all of the fish
species that may be used in the
manufacture of the surimi product.
DATES: Comments by June 23, 1999. See
section VIII of this document for the
proposed effective date of a final rule
based on this document.

ADDRESSES: Written comments to the
Dockets Management Branch (HFA-
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Felicia B. Satchell, Center for Food
Safety and Applied Nutrition (HFS—
158), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202—-205-5099.

SUPPLEMENTARY INFORMATION:

I. Background

“Surimi’’ is a fish protein product
made from minced fish meat that has
been washed to remove fat, blood,
pigments, odorous and other
undesirable substances and that has
been mixed with cryoprotectants such
as sugar or sorbitol to prevent freezer
burn (Ref. 1). The fish species used in
surimi and surimi-containing products
are primarily Alaskan pollock, Pacific
whiting/hake, cod, and arrowtooth
flounder. As an intermediate processed
seafood product, surimi is then used in
the formulation of a variety of finished
seafood products, such as imitation crab
and lobster meat.

Section 403(i)(2) of the Federal Food,
Drug, and Cosmetic Act (the act) (21
U.S.C. 343(i)(2)) provides that the label
of a food like surimi that is fabricated
from two or more ingredients must bear
the common or usual name of each
ingredient. Section 403(i)(2) of the act
further provides that when compliance
with this requirement is impracticable,
or results in deception or unfair
competition, FDA can establish
exemptions by regulation. FDA'’s
regulations implementing section
403(i)(2) of the act generally require that
ingredients used to fabricate a food must
be declared on the label by their
common or usual name in descending
order of predominance by weight
(8101.4(a)(1) and (b)(2) (21 CFR
101.4(a)(1) and (b)(2))). However, under
section 403(i)(2) of the act, FDA has,
through rulemaking, issued exceptions
to the requirement in § 101.4(a)(1) and
(b)(2) when the agency has concluded
that compliance with these provisions is
impracticable or may result in deception
or unfair competition. For example,
FDA allows ‘““‘and/or’ ingredient
labeling when the agency believes it is
impracticable for manufacturers to
adhere to a fixed ingredient profile. The
most recent rulemaking where FDA has
provided for the use of *‘and/or”
labeling is in the declaration of wax and
resin coatings on fresh fruits and
vegetables (58 FR 2850 at 2875, January
6, 1993).

With respect to the general
requirements for compliance with
section 403(i)(2) of the act, the agency
has specifically outlined in guidance
documents how ingredients in certain
foods should be declared. For processed
and/or blended seafood products that
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are composed, all or in part, of surimi,
FDA'’s Compliance Policy Guide (CPG)
540.700 advises that manufacturers of
these products should declare the
specific names of all seafoods used in
the product in the ingredient statement
in descending order of predominance.
To comply with section 403(i)(2) of the
act and §101.4(a) and (b), ingredient
statements on the labels of surimi and
surimi-containing products that are
made from more than one fish species
must declare each of the fish species
used to fabricate that food in descending
order of predominance by weight
(8101.4(a)).

1l. The Petition
A. Requested Provisions

FDA received a citizen petition from
the NFI (filed October 13, 1998, Docket
No. 96P-0968) (hereinafter referred to as
the petition) requesting that the agency
revise CPG 540.700 to permit the use of
“and/or”’ labeling in the ingredient
declaration of the fish species used in
surimi and surimi-containing foods (Ref.
2). Specifically, the petition requested
that the CPG be revised as follows:

The specific names of all seafoods used in
the product shall appear in the ingredient
statement in descending order of
predominance (‘“‘pollock’ must be used as
opposed to “white fish’; ““snow crab” rather
than “‘crab’), except that, if the manufacturer
is unable to adhere to a constant pattern of
fish species in the product, the listing of
species need not be in descending order of
predominance. Fish species not present in
the product may be listed if they are
sometimes used in the product. Such
ingredients shall be identified by words
indicating that they may or may not be
present, such as “‘or,” ““and/or,” or ‘‘contains
one or more of the following:”.

The petition contends that the
requested action would alleviate
significant quality, manufacturing,
logistical, and financial burdens that the
surimi industry currently faces, yet still
ensure that consumers receive truthful,
nonmisleading information about the
composition of surimi and surimi-
containing products.

B. Basis for Requested Provisions

The request in the petition for
permission to use ““and/or”’ labeling for
surimi-containing products was based
on several arguments. While the agency
finds merit in all of the arguments
discussed in the petition, it will only
discuss in this document those
arguments that pertain to the standards
set out in section 403(i)(2) of the act and
form the primary basis on which the
agency has been persuaded to propose
an exception to the existing ingredient
labeling regulations.

1. Due to Seasonality and Quota
Limitations, Manufacturers are Unable
To Adhere to a Constant Pattern of Fish
Species in Producing Surimi and
Surimi-Containing Foods

According to the petition, the
commercial availability of a specific fish
species used in the manufacture of
surimi and surimi-containing foods is
variable and depends upon several
factors out of the manufacturer’s
control, including: The length of the
harvesting season, the quota limitations
for each species, and the cost. Each fish
species is available for harvesting only
during certain periods of the year. For
example, the harvest season for pollock
“A” normally opens in mid-January and
runs through mid-February. The harvest
season for Pollock “B” typically runs
from mid-September through mid-
October. Similarly, the harvest season
for Pacific whiting begins in May and
continues into the summer.

Harvest quotas will also impact on the
availability of a particular fish species.
According to the petition, only limited
quantities of specific fish species may
be harvested during a given season. Due
to provisions established under the
Magnuson-Stevens Fishery
Conservation and Management Act (16
U.S.C. 1801 et seq.), harvest quotas are
established through the National
Fishery Management Program and are
managed by regional fishery
management councils. Once a quota has
been filled, no more of that species may
be harvested until the next season.
(Thus, the actual length of a harvest
season can be unpredictable, depending
upon the type and number of companies
or vessels entering a fishery, and the
pace with which applicable quotas are
filled.) Quotas fluctuate according to
estimated species biomass, and,
therefore, vary from season to season,
and from year to year. In sum, the
petition contends that, because surimi
can be and is made from a variety of fish
species, the variability in harvest
seasons and quotas confounds
prediction of the specific composition of
surimi that will be available at any
given time for processing into a finished
seafood product.

2. FDA'’s Current Ingredient Labeling
Requirements Place Unwarranted
Burdens on Manufacturers of Surimi
and Surimi-containing Foods by Forcing
Them to Maintain and Coordinate
Several Inventories of Species-specific
Surimi and Contingent Labels That
Declare the Specific Fish Species Used
to Make the Surimi

The petition states that the associated
label storage burdens (i.e., maintaining

different label inventories for surimi-
containing foods that account for all
possible fish species or predominance
combinations) are compounded because
frozen surimi quickly loses its
functionality during storage, and
manufacturers are constantly forced to
adjust overall product formulations to
maintain consistent quality.t Therefore,
the petition argues that modification of
the existing ingredient labeling
requirements would not only
significantly reduce the economic
burden on surimi manufacturers, but
also promote the goal of effective
management of harvestable resources.

The petition contends that because of
the inventory constraints on holding
multiple labels for the same product,
administrative difficulties of ensuring
that correct labels are used, and
logistical problems of having multiple
product codes for the same item,
companies are effectively forced to
produce finished surimi food products
from single fish species. This becomes
a problem, however, due to the
limitations of availability of various fish
species used to make surimi.
Consequently, the petition contends that
it is impracticable for manufacturers of
surimi and surimi-containing foods to
comply with the existing ingredient
labeling regulations and that an
exception in the form of “and/or”
labeling is warranted. According to the
petition, permitting the use of a single
label that declares each of the fish
species that may be present in the
product would ease the impracticability
and unwarranted burdens of the existing
ingredient labeling requirements.

The petition also explains that,
because the fish ingredients used in
surimi are decharacterized through
processing, the specific fish species
used in surimi is unimportant and
neither characterizes the food nor
influences consumers’ purchase
decisions. According to the petition,
finished surimi products have similar
economic value and nutritional
attributes regardless of the species
originally used in its manufacture.

As noted previously, the fish species
used in surimi and surimi-containing
products are primarily Alaskan pollock,
Pacific whiting/hake, cod, and

1The petition further mentioned that the
limitations created by the existing ingredient
labeling requirements also hinder the ability of the
seafood industry to use conventional and
innovative surimi processing technologies to
optimize the yield of both target fish species (e.g.,
pollock, cod, Pacific whiting) and nontarget, by
catch species (e.g., arrowtooth flounder) and that
the North American Pacific Fishery Management
Council has imposed increased utilization and
recovery mandates on seafood harvesters and
processors.
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arrowtooth flounder. When making
surimi, the fish are processed shortly
after they are caught. They are headed,
gutted, gilleted, skinned, deboned, and
minced. Once minced, the meat is
processed through a series of washes.
After each wash, the minced fish is
pressed through a rotary screen to
dewater the product. The wash and
screening steps are critical in removing
blood, fat, pigments, and enzymes
characteristic of the particular fish
species used. Each wash step, beginning
with the first, removes features
associated with taste, smell, and color.
The resultant fish ingredient is further
refined, mixed with cryoprotectants,
extruded into blocks, and frozen.

The petition argues that this
processing produces a completely
decharacterized myofibrillar (i.e.,
muscle fiber) protein such that even the
most sophisticated laboratory
techniques cannot determine with
certainty the source fish of the protein.
Likewise, the petition argues, this
processing allows the interchangeability
of different fish species because
regardless of the fish species used, the
resultant myofibrillar proteins are
functionally interchangeable.

I11. Agency Response

The agency has considered the
arguments raised in the petition and
finds that there is considerable merit in
the need for more flexible ingredient
labeling with regard to the particular
fish species used in the production of
surimi and surimi-containing foods.
Information available to the agency (Ref.
1) supports the position stated in the
petition that the processing of surimi
sufficiently decharacterizes the fish
protein such that the species from
which the fish protein is derived is no
longer distinguishable. In addition, the
agency recognizes the limitations
imposed by harvesting seasons and
guotas on the availability of specific fish
species, and the impracticability of
maintaining different label inventories
to reflect any and all possible
formulation combinations.
Consequently, the agency tentatively
concludes that the existing ingredient
labeling requirements are impracticable
for the declaration of the fish ingredient
in surimi and surimi-containing foods.
Moreover, the agency is persuaded by
the arguments presented in the petition
that the use of a more flexible ingredient
labeling requirement will not
disadvantage consumers because the
specific source of the fish protein has
little bearing on the economic value,
taste, or quality of the finished food.
Under the provision the agency is
proposing in this document, consumers

who use the ingredient label to avoid
certain foods for health-related reasons
will still receive adequate information
about the basic nature of the food and
will be able to make informed purchase
decisions. Thus, the agency tentatively
finds that, like other permitted uses of
“and/or’’ ingredient labeling, the use of
such labeling for the declaration of the
fish species in processed seafood
products is consistent with other
exceptions to the ingredient labeling
requirements and would not
compromise the type or amount of
information received by the consumer
regarding surimi and surimi-containing
foods.

The agency notes, however, that the
action requested in the petition, i.e.,
revision of CPG 540.700, is not an
appropriate mechanism for the type of
relief requested. As set out in section
403(i)(2) of the act, FDA can
affirmatively sanction the use of ‘“‘and/
or” labeling only through notice and
comment rulemaking. Thus, the agency
is proposing to amend its ingredient
labeling regulations in § 101.4(b) to
provide for the use of “and/or” labeling
of the specific fish species used in the
fabrication of surimi and surimi-
containing foods. (The agency notes that
at the time a final rule is issued in this
matter, a revised CPG also will be issued
to reflect the final rule.)

IVV. The Proposal

As noted in section Il of this
document, revising the CPG is not an
appropriate mechanism to provide for
the use of “and/or” labeling in the
ingredient declaration of the fish protein
species in surimi and surimi-containing
foods. Consequently, the agency is not
proposing the language that was
suggested in the petition. However, the
agency believes that the language that it
is proposing in this document will
effectively permit manufacturers of
surimi and surimi-containing foods to
maintain a single label inventory for use
on such products formulated from
protein derived from a variety of fish
species. Furthermore, the agency
believes that the action it is proposing
in this document is consistent with its
other provisions providing flexibility in
ingredient declaration of certain
ingredients. Specifically, the agency is
proposing that the specific fish species
may be declared using “‘and/or” labeling
to list the fish species that are
sometimes used in the food.
Considering the information presented
in the petition regarding the processing
of the fish ingredient coupled with other
information available to the agency
describing the production of surimi
(Ref. 1), the agency believes that a term

such as “fish protein” could be used to
describe the fish ingredient used in the
production of surimi. For example, a
manufacturer of a processed seafood
product that contains surimi could list
the various fish species that might be
used to produce the surimi in the
product’s list of ingredients by stating
“fish protein (contains one or more of
the following: Pollock, cod and/or
pacific whiting).”

V. Analysis of Economic Impacts
A. Benefit-Cost Analysis

FDA has examined the impacts of this
proposed rule under Executive Order
12866. Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity).
According to Executive Order 12866, a
regulatory action is “‘significant™ if it
meets any one of a number of specified
conditions, including having an annual
effect on the economy of $100 million;
adversely affecting in a material way a
sector of the economy, competition, or
jobs; or if it raises novel legal or policy
issues. FDA finds that this proposed
rule is not a significant regulatory action
as defined by Executive Order 12866. In
addition, it has been determined that
this proposed rule is not a major rule for
the purpose of congressional review. For
the purpose of congressional review, a
major rule is one which is likely to
cause an annual effect on the economy
of $100 million; a major increase in
costs or prices; significant effects on
competition, employment, productivity,
or innovation; or significant effects on
the ability of U.S.-based enterprises to
compete with foreign-based enterprises
in domestic or export markets.

FDA agrees with the petitioner that
the current combination of seasonal
species harvests, harvesting limits,
labeling regulations, and limited
product storage times places an
unwarranted and costly logistical
burden on surimi manufacturers. This
combination of circumstances forces
surimi manufacturers to maintain and
coordinate several inventories of
species-specific surimi and contingent
labels that declare the specific fish
species used to make the su