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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 316
RIN 3206-A145

Temporary and Term Employment

AGENCY: Office of Personnel
Management.

ACTION: Final regulation.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations to allow for the possibility
for promotion of employees appointed
as Worker-Trainees under TAPER
appointments through grade GS—-4, WG—
5, or equivalent grades in the Federal
Wage System.

EFFECTIVE DATE: April 30, 1999.

FOR FURTHER INFORMATION CONTACT:
Diane Tyrrell on 202—-606—-0830, FAX
202-606-2329, or TDD 202-606—-0023.

SUPPLEMENTARY INFORMATION: On
November 18, 1998, [63 FR 64008] OPM
published proposed regulations and
received comments from six Federal
agency headquarters, six agency
components, one employee
organization, and one individual.
Following is a summary of the
regulatory provision and the relevant
comments.

Providing Added Advancement
Opportunity for Individuals Hired as
Worker-Trainees Under the TAPER
(Temporary Appointment Pending the
Establishment of a Register) Authority

We proposed to raise the maximum
grade level for promotion to the GS—4,
WG-5, or equivalent in the Federal
Wage System, for employees who are
serving as Worker-Trainees under the
TAPER authority. In response to this
proposal, one agency component
suggested that the opportunity for
advancement be increased to the GS-5
level, and one agency headquarters

suggested that there be no limitation on
the grade level to which these
employees may be promoted. These
possibilities were considered during the
development of the proposed regulatory
change. Because these are trainee
positions requiring minimal or limited
skills, it would be inappropriate to
permit promotions beyond the GS—4
and WG-5, or equivalent, as those levels
do not reflect trainee level work. We
have, therefore, not adopted these
suggestions.

One agency component suggested that
this regulatory provision be amended to
permit initial appointments under the
program be made up to the GS-3, and
WG—4, or equivalent level in the Federal
Wage System. This suggestion is not
consistent with the intent of the Worker-
Trainee program. This program is
designed to provide a simple process to
allow individuals with limited skills the
opportunity to qualify and apply for
positions in the Federal government.
Those individuals who do possess skills
which qualify them for higher level
positions should be recruited using
traditional competitive recruitment
methods. We have not adopted this
suggestion.

One agency requested that the
regulatory change include a
‘““grandfather clause” to enable those
employees who are already employed
under this program to be covered by this
change. All employees serving as
Worker-Trainees under the TAPER
authority will be subject to the changes
that are implemented in the final
regulation. A grandfather clause is,
therefore, unnecessary since all
employees employed under the program
would receive coverage under the
regulatory change.

One agency component suggested
modification of the Student Temporary
Employment Program Authority which
the agency has used in appointing
welfare recipients under the President’s
Welfare to Work initiative. This request
is outside the scope of this proposal.

One employee organization and one
individual commenter expressed similar
concerns about providing added
advantage to those hired under the
worker-trainee program as opposed to
other employees who have not been
afforded the same benefits. Their
specific concern was with regard to the
recruitment method and the perception
that unfair advantage had been given to

those hired under this program while
involuntarily separated federal
employees had not been given the same
priority in hiring. These commenters
also stated that they believe agencies
created positions to be filled under this
initiative and that the result of this
regulation will be to provide additional
advantage in the promotion process.
They believe these program aspects
provide added benefits that other
employees do not have. In addressing
these concerns, we would like to point
out that recruitment for positions under
the welfare to work initiative has been
accomplished through typical
recruitment methods. Federal
regulations require the application of
displaced employment program
procedures as well as veterans
preference in the recruitment process,
thus providing the opportunity for
involuntarily separated federal
employees and veterans to receive the
same priority and preference in the
hiring process as they do for any other
position. Positions filled under the
worker-trainee program are primarily
the result of reengineering existing
positions, rather than creating new ones,
thus allowing recruitment at lower
levels in order to provide experience
and training which will help to prepare
these employees to perform the higher
level duties and to qualify for
consideration for promotion. This is the
same process that is used when hiring
employees into most entry level clerical
and trainee positions which have
promotion potential to higher grade
levels and, therefore, subjects them to
the same promotion process. The
additional concerns that were raised by
these commenters regarding the receipt
by worker-trainees of benefits from
outside sources and the benefits
entitlements of employees under
temporary versus TAPER appointments
are outside the scope of this proposal.

After considering all of the comments,
we believe our original proposal
represents a reasonable compromise.
Therefore, the final regulation will
allow promotion of Worker-Trainees
under the TAPER authority to be made
up to the GS—4, WG-5 or equivalent
level in the Federal Wage System.

Regulatory Flexibility Act

| certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
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because the regulation pertains only to
Federal employees and agencies.

List of Subjects in 5 CFR Part 316
Government employees.

Office of Personnel Management.
Janice R. Lachance,
Director.

Accordingly, OPM is amending part
316 of title 5, Code of Federal
Regulations, as follows:

PART 316—TEMPORARY AND TERM
EMPLOYMENT

1. The authority citation for part 316
continues to read as follows:

Authority: 5 U.S.C. 3301, 3302: E.O. 10577,
(3 CFR 1954-1958 Comp. Page 218).

2. Section 316.201 paragraph (b) is
revised to read as follows:

§316.201 Purpose and duration.
* * * * *

(b) Specific authority for Worker-
Trainee positions. Agencies may make
TAPER appointments to positions at
GS-1, WG-1, and WG-2 and may
reassign or promote the appointees to
other positions through grade GS—4,
WG-S5, or equivalent grades in the
Federal Wage System consistent with
§330.501 of this chapter. Agencies are
authorized to reassign or promote
worker-trainees under this authority.

[FR Doc. 99-7789 Filed 3-30-99; 8:45 am]
BILLING CODE 6325-01-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Parts 831, 837, 842, 846, 870,
and 890

RIN 3206-AI155

Retirement, Health, and Life Insurance
Coverage for Certain Employees of the
District of Columbia under the District
of Columbia Courts and Justice
Technical Corrections Act of 1998

AGENCY: Office of Personnel
Management.

ACTION: Interim rule with request for
comments.

SUMMARY: The Office of Personnel
Management is issuing interim
regulations to implement the District of
Columbia Courts and Justice Technical
Corrections Act of 1998. The effect of
these regulations is to extend Federal
retirement, health insurance, and life
insurance coverage to employees of the
Public Defender Service of the District
of Columbia under section 7 of the Act,
and to exclude certain former

employees of the District of Columbia
who are hired by the Department of
Justice or by the Court Services and
Offender Supervision Agency from
Federal retirement coverage if they
elect, under section 3 of the Act, to
continue their coverage under a
retirement system for employees of the
District of Columbia.

DATES: Interim rules effective March 31,
1999; comments must be received on or
before June 29, 1999.

ADDRESSES: Send comments to Mary
Ellen Wilson, Retirement Policy
Division, Office of Personnel
Management, P.O. Box 57, Washington,
DC 20044; or deliver to OPM, Room
4351, 1900 E Street, NW., Washington
DC. Comments may also be submitted
by electronic mail to combox@opm.gov.
FOR FURTHER INFORMATION CONTACT: For
Parts 831, 837, 842, and 846: Robert
Girouard, (202) 606-0299; and for Parts
870 and 890: Karen Leibach, (202) 606—
0004.

SUPPLEMENTARY INFORMATION:

1. Background

The National Capital Revitalization
and Self-Government Improvement Act
of 1997 (the 1997 Act), title XI of Public
Law 105-33, 111 Stat. 251 (August 5,
1997) provided for transfers of certain
functions and liabilities from the
government of the District of Columbia
(DC) to the Federal Government.

Section 11201 of the 1997 Act
provided for transfer of incarceration
functions from the Lorton Correctional
Complex, D.C. Department of
Corrections, to the Bureau of Prisons,
Department of Justice. Section 11202
established a Corrections Trustee to
oversee the finances of the DC
Department of Corrections during this
transfer. Section 11232 established a
Pretrial Services, Defense Services,
Parole, Adult Probation and Offender
Supervision Trustee to manage the
reorganization and transfer of the DC
government’s pretrial services, parole,
adult probation, and offender
supervision functions and funding.

The 1997 Act provided that a former
Federal employee who, after a break in
service of 3 days or less, is appointed as
a Trustee under section 11202 or section
11232, or who becomes employed by
the Trustee, shall be treated as a Federal
employee for purposes of chapter 83
(Civil Service Retirement System—
CSRS); chapter 84 (Federal Employees
Retirement System—FERS); chapter 87
(Federal Employees’ Group Life
Insurance Program—FEGLI); and
chapter 89 (Federal Employees Health
Benefits program—FEHB) of title 5,
United States Code.

Section 11233 of the 1997 Act
provided for an Offender Supervision,
Defender, and Court Services Agency to
be established during the period
beginning August 5, 1998 and ending
August 5, 2000 to supervise offenders
on probation, parole, and supervised
release pursuant to the DC Code, subject
to a certification that the Agency is
ready to assume its duties.

Section 11246 of the 1997 Act
provided for nonjudicial employees of
the DC courts to be treated as Federal
employees for purposes of chapters 81
(relating to compensation for work
injuries), 83, 84, 87, and 89 of title 5,
United States Code, and for judicial
employees of the D.C. courts to be
treated as Federal employees only for
purposes of chapters 81, 87, and 89 of
title 5. On September 30, 1997, OPM
published interim regulations (at 62 FR
50995) to implement the retirement,
health insurance, and life insurance
provisions of the 1997 Act.

The District of Columbia Courts and
Justice Technical Corrections Act of
1998 (the 1998 Act), Public Law 105—
274, 112 Stat. 2419, was enacted on
October 21, 1998. The 1998 Act made
technical changes to the 1997 Act,
extended Federal employee benefits to
additional groups of DC government
employees, and provided certain former
DC Government employees who work
for the Federal Government with the
opportunity to continue their DC
government benefits. OPM is issuing
interim regulations to implement
sections 3, 7(b), 7(c), and 7(e) of the
1998 Act.

2. Renaming of Agencies That Affects
These Regulations

Section 7(b) and 7(c) of the 1998 Act
changes the names of two agencies
established by the 1997 Act. The former
“Pretrial Services, Defense Services,
Parole, Adult Probation and Offender
Supervision Trustee” is now known as
the “Pretrial Services, Parole, Adult
Probation and Offender Supervision
Trustee,” and the former “Offender
Supervision, Defender, and Court
Services Agency” is now known as the
“*Court Services and Offender
Supervision Agency.” OPM is making
technical revisions to sections 831.201,
842.107, 870.302, and 890.102 of Title 5,
Code of Federal Regulations to
implement these changes.

3. Retirement and Insurance Provisions
for Certain Employees of the
Department of Justice and the Court
Services and Offender Supervision
Agency

Section 3 of the 1998 Act provides
that a former employee of the District of
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Columbia who is hired by the
Department of Justice or by the Court
Services and Offender Supervision
Agency may elect to retain retirement
coverage under a retirement system for
employees of the District of Columbia.
Employees are eligible to make this
election only if they were hired by the
Department of Justice or by the Court
Services and Offender Supervision
Agency during the period beginning
August 5, 1997, and ending on the later
of 2 dates: (1) one year after the date on
which the Lorton Correctional Complex
is closed, or (2) one year after the date
on which the Court Services and
Offender Supervision Agency assumes
its duties.

The election to participate in the
District of Columbia’s retirement system
must occur no later than June 1, 1999
or 60 days after the date of the Federal
appointment, whichever is later. The
election remains in effect until the
employee leaves the Department of
Justice or the Court Services and
Offender Supervision Agency.

Note that under section 11232(h) of
the 1997 Act, the Court Services and
Offender Supervision Agency cannot be
established, and, by extension, cannot
make any Federal appointments, until
the Pretrial Services, Parole, Adult
Probation and Offender Supervision
Trustee certifies that the Agency is
ready to assume its duties.

OPM is adding new sections
831.201(i) and 842.104(g) to Title 5,
Code of Federal Regulations to exclude
employees from CSRS and FERS who
elect to retain coverage under a
retirement system for employees of the
District of Columbia. An employee who
transfers from the DC government to a
Federal Government position covered
by CSRS or FERS will initially be placed
under CSRS, CSRS-Offset, or FERS, as
appropriate. If the employee
subsequently elects to retain D.C.
government retirement coverage within
60 days of appointment, the employee
will be removed from CSRS, CSRS-
Offset, or FERS and placed under a
retirement plan for employees of the DC
government, retroactive to the date of
appointment.

OPM is required by section 3 of the
1998 Act to consult with the
Department of Justice, the government
of the District of Columbia, and the
Court Services and Offender
Supervision Agency prior to issuing
regulations that implement section 3.
OPM consulted with the Department of
Justice, the Public Defender Service of
the District of Columbia, and the Office
of Personnel of the District of Columbia,
and received their concurrence prior to
issuing these regulations. Because the

Court Services and Offender
Supervision Agency does not yet exist,
OPM consulted with its statutory
predecessor, the Pretrial Services,
Parole, Adult Probation and Offender
Supervision Trustee, and received its
concurrence prior to issuing these
regulations.

4. Retirement and Insurance Provisions
for the Public Defender Service of the
District of Columbia

Sec. 7(e) of the 1998 Act provides that
employees of the Public Defender
Service of the District of Columbia are
to be treated as Federal employees for
purposes of chapters 81, 83, 84, 87, and
89 of title 5, United States Code,
beginning the first month after the
effective date of these regulations. OPM
is revising section 831.201(g) of Title 5,
Code of Federal Regulations to provide
CSRS coverage to eligible employees of
the Public Defender Service, and is
adding a new section 842.108 to provide
FERS coverage to eligible employees of
the Public Defender Service. OPM is
also revising section 846.201(d) to
provide employees of the Public
Defender Service who are automatically
placed under CSRS or CSRS-Offset with
an election opportunity to transfer to
FERS.

OPM is also making technical and
conforming revisions to sections
837.101 and 837.102 of Title 5, Code of
Federal Regulations, concerning
reemployment of annuitants.

OPM is revising sections 870.302 and
890.102 to show that employees of the
Public Defender Service of the District
of Columbia are no longer excluded
from coverage under the Federal
Employees’ Group Life Insurance and
Federal Employees Health Benefits
Programs.

Waiver of General Notice of Proposed
Rulemaking

Under section 553(b)(3)(B) and (d)(3)
of title 5, United States Code, | find that
good cause exists for waiving the
general notice of proposed rulemaking
and for making these rules effective in
less than 30 days. These regulations will
affect the retirement and insurance
coverage of employees of the Public
Defender Service of the District of
Columbia on and after April 1, 1999,
and the retirement coverage of certain
employees of the Department of Justice
and the Court Services and Offender
Supervision Agency after March 31,
1999. Publication of a general notice on
proposed rulemaking would be contrary
to the public interest because it would
delay the commencement of Federal
retirement and insurance benefits for
employees of the Public Defender

Service of the District of Columbia, and
because it would delay the opportunity
for former employees of the District of
Columbia who are appointed in Federal
positions by the Department of Justice
or by the Court Services and Offender
Supervision Agency to elect to continue
their coverage under a retirement
system for employees of the District of
Columbia.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it only affects retirement and
insurance benefits for certain employees
of the Federal Government and the
District of Columbia, and their
survivors.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects

5 CFR Parts 831, 837, 842, and 846

Administrative practice and
procedure, Air traffic controllers,
Alimony, Claims, Disability benefits,
Firefighters, Government employees,
Income taxes, Intergovernmental
relations, Law enforcement officers,
Pensions, Reporting and recordkeeping
requirements, Retirement.

5 CFR Part 870

Administrative practice and
procedure, Government employees,
Hostages, Irag, Kuwait, Lebanon, Life
insurance, Retirement.

5 CFR Part 890

Administrative practice and
procedure, Government employees,
Health facilities, Health insurance,
Health professions, Hostages, Iraq,
Kuwait, Lebanon, Reporting and
recordkeeping requirements,
Retirement.

Office of Personnel Management.

Janice R. Lachance,
Director.

Accordingly, OPM amends Parts 831,
837, 842, 846, 870, and 890 of Title 5
of the Code of Federal Regulations as
follows:

PART 831—RETIREMENT

1. The authority citation for part 831
is revised to read as follows:

Authority: 5 U.S.C. 8347; §831.102 also
issued under 5 U.S.C. 8334; §831.106 also
issued under 5 U.S.C. 552a; §831.108 also
issued under 5 U.S.C. 8336(d)(2); §831.114



15288

Federal Register/Vol. 64, No. 61/Wednesday, March 31, 1999/Rules and Regulations

also issued under 5 U.S.C. 8336(d)(2) and
section 7001 of Pub. L. 105-174, 112 Stat. 58;
§831.201(b)(1) also issued under 5 U.S.C.
8347(g); §831.201(b)(6) also issued under 5
U.S.C. 7701(b)(2); §831.201(g) also issued
under sections 11202(f), 11232(e), and
11246(b) of Pub. L. 105-33, 111 Stat. 251;
§831.201(g) also issued under sections 7(b)
and 7(e) of Pub. L. 105-274, 112 Stat. 2419;
§831.201(i) also issued under sections 3 and
7(c) of Pub. L. 105-274, 112 Stat. 2419;
§831.204 also issued under section 102(e) of
Pub. L. 104-8, 109 Stat. 102, as amended by
section 153 of Pub. L. 104-134, 110 Stat.
1321; §831.303 also issued under 5 U.S.C.
8334(d)(2); §831.502 also issued under 5
U.S.C. 8337; §831.502 also issued under
section 1(3), E.O. 11228, 3 CFR 1964-1965
Comp. p. 317; §831.663 also issued under 5
U.S.C. 8339(j) and (k)(2); 8§ 831.663 and
831.664 also issued under section 11004
(c)(2) of Pub. L. 103-66, 107 Stat. 412;
§831.682 also issued under section 201(d) of
Pub. L. 99-251, 100 Stat. 23; subpart V also
issued under 5 U.S.C. 8343a and section 6001
of Pub. L. 100-203, 101 Stat. 1330-275;
§831.2203 also issued under section
7001(a)(4) of Pub. L. 101-508, 104 Stat.
1388-328.

Subpart B—Coverage

2. Amend §831.201 to redesignate
paragraphs (g)(3) through (g)(5) as
paragraphs (g)(4) through (g)(6)
respectively; revise new paragraph
(9)(5); and add new paragraphs (g)(3)
and (i) to read as follows:

§831.201 Exclusions from retirement

coverage.
* * * * *
* ok x

(3) Effective on and after April 1,
1999, the effective date of section 7(e) of
Pub. L. 105-274, 112 Stat. 2419,
employees of the Public Defender
Service of the District of Columbia
employed in a position which is not
excluded from CSRS under the
provisions of this section;

* * * * *

(5) The District of Columbia Pretrial
Services, Parole, Adult Probation and
Offender Supervision Trustee,
authorized by section 11232 of Pub. L.
105-33, 111 Stat. 251, as amended by
section 7(b) of Pub. L. 105-274, 112
Stat. 2419, and an employee of the
Trustee, if the Trustee or employee is a
former Federal employee appointed
with a break in service of 3 days or less,
and, in the case of an employee of the
Trustee, is employed in a position
which is not excluded from CSRS under
the provisions of this section, and;

* * * * *

(i)(1) A former employee of the
District of Columbia who is appointed
in a Federal position by the Department
of Justice, or by the Court Services and
Offender Supervision Agency

established by section 11233(a) of Pub.
L. 105-33, 111 Stat. 251, as amended by
section 7(c) of Pub. L. 105-274, 112 Stat.
2419, is excluded from CSRS beginning
on the date of the Federal appointment,
if the employee elects to continue
coverage under a retirement system for
employees of the District of Columbia
under section 3 of Pub. L. 105-274, 112
Stat. 2419, and if the following
conditions are met:

(i) The employee is hired by the
Department of Justice or by the Court
Services and Offender Supervision
Agency during the period beginning
August 5, 1997, and ending 1 year after
the date on which the Lorton
Correctional Complex is closed, or 1
year after the date on which the Court
Services and Offender Supervision
Agency assumes its duties, whichever is
later; and

(i) The employee elects to continue
coverage under a retirement system for
employees of the District of Columbia
no later than June 1, 1999 or 60 days
after the date of the Federal
appointment, whichever is later.

(2) An individual’s election to
continue coverage under a retirement
system for employees of the District of
Columbia remains in effect until the
individual separates from service with
the Department of Justice or the Court
Services and Offender Supervision
Agency.

PART 837—REEMPLOYMENT OF
ANNUITANTS

3. The authority citation for part 837
continues to read as follows:

Authority: 5 U.S.C. 8337, 8344, 8347, 8455,
8456, 8461, and 8468; and sec. 302, Pub. L.
99-335, 100 Stat. 514, as amended by Title
I, sec. 134(a), Pub. L. 100-238, 101 Stat. 1762;
Title V, sec. 529 [Title I, sec. 108(c)], Pub. L.
101-509, 104 Stat. 1427, 1450; Div. A, Title
XIl, sec. 1206(j)(3), Pub. L. 101-510, 104 Stat.
1664; Div. A., Title VI, sec. 655(c), Pub. L.
102-190, 105 Stat. 1392; sec. 8(a), Pub. L.
102-378, 106 Stat. 1359.

Subpart A—General Provisions

4. 1n §8837.101, paragraph (a)(2) is
revised to read as follows:

§837.101 Applicability.

(a * k *

(2) Reemployment of an annuitant by
the government of the District of
Columbia when the annuitant—

(i) Had been employed subject to
CSRS by the District of Columbia prior
to October 1, 1987;

(ii) Is an employee of the government
of the District of Columbia not excluded
from CSRS under §831.201(g) or
§831.201(i); or

(iii) Is an employee of the District of
Columbia who is deemed to be a Federal
employee for FERS purposes under
§842.107 or §842.108 of this chapter;
and
* * * * *

5. In §837.102, revise the definition of
Reemployed to read as follows:

§837.102 Definitions.

* * * * *

Reemployed means reemployed in an
appointive or elective position with the
Federal Government, or reemployed in
an appointive or elective position with
the District of Columbia (when the
annuitant was first employed subject to
CSRS by the District of Columbia before
October 1, 1987, or is an employee of
the government of the District of
Columbia not excluded from CSRS
under §831.201(g) or §831.201(i) of this
chapter, or is an employee of the
government of the District of Columbia
who is deemed to be a Federal employee
for FERS purposes under §842.107 or
§842.108 of this chapter), whether the
position is subject to CSRS, FERS, or
another retirement system, but does not
include appointment as a Governor of
the Board of Governors of the United
States Postal Service, or reemployment
under the provisions of law that exclude
offset of pay by annuity, that is, sections
8344(i), (j), or (k), or 8468(f), (9), or (h)
of title 5, United States Code.

* * * * *

PART 842—FEDERAL EMPLOYEES
RETIREMENT SYSTEM—BASIC
ANNUITY

6. The authority citation for section
842 is revised to read as follows:

Authority: 5 U.S.C. 8461(g); §8842.104 and
842.106 also issued under 5 U.S.C. 8461(n);
§842.104 also issued under sections 3 and
7(c) of Pub. L. 105-274, 112 Stat. 2419;
§842.105 also issued under 5 U.S.C.
8402(c)(1) and 7701(b)(2); §842.106 also
issued under section 102(e) of Pub. L. 104—
8, 109 Stat. 102, as amended by section 153
of Pub. L. 104-134, 110 Stat. 1321; §842.107
also issued under sections 11202(f), 11232(e),
and 11246(b) of Pub. L. 105-33, 111 Stat.
251; §842.107 also issued under section 7(b)
of Pub. L. 105-274, 112 Stat. 2419; §842.108
also issued under section 7(e) of Pub. L. 105—
274, 112 Stat. 2419; §842.205 also issued
under 5 U.S.C. 8414(b)(1)(B); §842.213 also
issued under 5 U.S.C. 8414(b)(1)(B) and
section 7001 of Pub. L. 105-174, 112 Stat. 58;
88 842.604 and 842.611 also issued under 5
U.S.C. 8417; 8842.607 also issued under 5
U.S.C. 8416 and 8417; §842.614 also issued
under 5 U.S.C. 8419; §842.615 also issued
under 5 U.S.C. 8418; §842.703 also issued
under section 7001(a)(4) of Pub. L. 101-508,
104 Stat. 1388; §842.707 also issued under
section 6001 of Pub. L. 100-203, 101 Stat.
1300; §842.708 also issued under section
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4005 of Pub. L. 101-239, 103 Stat. 2106 and
section 7001 of Pub. L. 101-508, 104 Stat.
1388; subpart H also issued under 5 U.S.C.
1104.

Subpart A—Coverage

7.1n §842.104, add paragraph (g) to
read as follows:

§842.104 Statutory exclusions.

* * * * *

(9) Certain Federal employees who
elect to continue coverage under a
retirement system for employees of the
District of Columbia.

(1) A former employee of the District
of Columbia who is appointed in a
Federal position by the Department of
Justice, or by the Court Services and
Offender Supervision Agency
established by section 11233(a) of Pub.
L. 105-33, 111 Stat. 251, as amended by

section 7(c) of Pub. L. 105-274, 112 Stat.

2419, is excluded from FERS coverage
beginning on the date of the Federal
appointment, if the employee elects to
continue coverage under a retirement
system for employees of the District of
Columbia under section 3 of Pub. L.
105-274, 112 Stat. 2419, and if the
following conditions are met:

(i) The employee is hired by the
Department of Justice or by the Court
Services and Offender Supervision
Agency during the period beginning
August 5, 1997, and ending 1 year after
the date on which the Lorton
Correctional Complex is closed, or 1
year after the date on which the Court
Services and Offender Supervision
Agency assumes its duties, whichever is
later; and

(ii) The employee elects to continue
coverage under a retirement system for
employees of the District of Columbia
no later than June 1, 1999 or 60 days
after the date of the Federal
appointment, whichever is later.

(2) An individual’s election to
continue coverage under a retirement
system for employees of the District of
Columbia remains in effect until the
individual separates from service with
the Department of Justice or the Court
Services and Offender Supervision
Agency.

8. In §842.107, revise paragraph (c) to
read as follows:

§842.107 Employees covered under the
National Capital Revitalization and Self-
Government Improvement Act of 1997.

* * * * *

(c) The District of Columbia Pretrial
Services, Parole, Adult Probation and
Offender Supervision Trustee,
authorized by section 11232 of Pub. L.
105-33, 111 Stat. 251, as amended by
section 7(b) of Pub. L. 105-274, 112

Stat. 2419, and an employee of the
Trustee, if the Trustee or employee is a
former Federal employee appointed
with a break in service of 3 days or less.

9. Add §842.108 to subpart A to read
as follows:

§842.108 Employees covered under the
District of Columbia Courts and Justice
Technical Corrections Act of 1998.

Employees of the Public Defender
Service of the District of Columbia are
deemed to be Federal employees for
FERS purposes on and after April 1,
1999.

PART 846—FEDERAL EMPLOYEES
RETIREMENT SYSTEM—ELECTIONS
OF COVERAGE

10. The authority citation for section
846 is revised to read as follows:

Authority: 5 U.S.C. 8347(a) and 8461(qg)
and Title Il of Pub. L. 99-335, 100 Stat. 517;
§846.201(b) also issued under 5 U.S.C.
7701(b)(2) and section 153 of Pub. L. 104—
134, 110 Stat. 1321; §846.201(d) also issued
under section 11246(b) of Pub. L. 105-33,
111 Stat. 251; §846.201(d) also issued under
section 7(e) of Pub. L. 105-274, 112 Stat.
2419; §846.202 also issued under section
301(d)(3) of Pub. L. 99-335, 100 Stat. 517;
§846.726 also issued under 5 U.S.C. 1104;
subpart G also issued under section 642 of
Pub. L. 105-61, 111 Stat. 1272.

Subpart B—Elections

11. In §846.201, paragraph (d)(1) is
revised to read as follows:

§846.201 Elections to become subject to
FERS.

* * * * *

(d) Exceptions. (1) An individual who
is an employee of the government of the
District of Columbia may not elect to
become subject to FERS except an
individual so employed who is covered
by CSRS and eligible for FERS coverage
by operation of section 11246 of Pub. L.
105-33, 111 Stat. 251, or section 7(e) of
Pub. L. 105-274, 112 Stat. 2419.

* * * * *

PART 870—FEDERAL EMPLOYEES’
GROUP LIFE INSURANCE PROGRAM

12. The authority citation for part 870
is revised to read as follows:

Authority: 5 U.S.C. 8716; §870.302(c) also
issued under 5 U.S.C. 7701(b)(2); subpart J
also issued under sec. 599C of Pub. L. 101—
513, 104 Stat. 2064, as amended; § 870.302
also issued under sections 11202(f), 11232(e),
and 11246(b) and (c) of Pub. L. 105-33, 111
Stat. 251 and section 7(e) of Pub. L. 105-274,
112 Stat. 2419.

13. Section 870.302 is amended by
revising paragraph (a)(3) to read as
follows:

§870.302 Exclusions.

(a) * K *

(3) An individual first employed by
the government of the District of
Columbia on or after October 1, 1987.
Exceptions:

(i) An employee of St. Elizabeths
Hospital, who accepts employment with
the District of Columbia Government
following Federal employment without
a break in service, as provided in
section 6 of Pub. L. 98-621 (98 Stat.
3379);

(ii) An employee of the District of
Columbia Financial Responsibility and
Management Assistance Authority
(Authority), who makes an election
under the Technical Corrections to
Financial Responsibility and
Management Assistance Act (section
153 of Pub. L. 104-134 (110 Stat. 1321))
to be considered a Federal employee for
life insurance and other benefits
purposes; employees of the Authority
who are former Federal employees are
subject to the provisions of
§8§870.503(d) and 870.705 of this part;

(iii) The Corrections Trustee and the
Pretrial Services, Parole, Adult
Probation and Offender Supervision
Trustee and employees of these Trustees
who accept employment with the
District of Columbia government within
3 days after separating from the Federal
Government;

(iv) Effective October 1, 1997, judicial
and nonjudicial employees of the
District of Columbia Courts, as provided
by Pub. L. 105-33 (111 Stat. 251); and

(v) Effective April 1, 1999, employees
of the Public Defender Service of the
District of Columbia, as provided by
Pub. L. 105-274 (112 Stat. 2419).

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

14. The authority citation for part 890
is revised to read as follows:

Authority: 5 U.S.C. 8913; §890.803 also
issued under 50 U.S.C. 403(p), 22 U.S.C.
4069c and 4069c-1; subpart L also issued
under sec. 599C of Pub. L. 101-513, 104 Stat.
2064, as amended; §890.102 also issued
under sections 11202(f), 11232(e), and
11246(b) and (c) of Pub. L. 105-33, 111 Stat.
251 and section 7(e) of Pub. L. 105-274, 112
Stat. 2419.

15. Section 890.102 is amended by
revising paragraph (c)(8) to read as
follows:

§890.102 Coverage.
* * * * *
C * X %

(8) An individual first employed by
the government of the District of
Columbia on or after October 1, 1987.
However, this exclusion does not apply
to:



15290

Federal Register/Vol. 64, No. 61/Wednesday, March 31, 1999/Rules and Regulations

(i) Employees of St. Elizabeths
Hospital who accept offers of
employment with the District of
Columbia government without a break
in service, as provided in section 6 of
Pub. L. 98-621 (98 Stat. 3379);

(ii) The Corrections Trustee and the
Pretrial Services, Parole, Adult
Probation and Offender Supervision
Trustee and employees of these Trustees
who accept employment with the
District of Columbia government within
3 days after separating from the Federal
Government;

(iii) Effective October 1, 1997, judges
and nonjudicial employees of the
District of Columbia Courts, as provided
by Pub. L. 105-33 (111 Stat. 251); and

(iv) Effective April 1, 1999, employees
of the Public Defender Service of the
District of Columbia, as provided by
Pub. L. 105-274 (112 Stat. 2419).

[FR Doc. 99-7871 Filed 3-30-99; 8:45 am]
BILLING CODE 6325-01-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Part 723

Commodity Credit Corporation

7 CFR Part 1464
RIN 0560-AF 20

1998 Marketing Quotas and Price
Support Levels for Fire-Cured (Type
21), Fire-Cured (Types 22-23),
Maryland (Type 32), Dark Air-Cured
(Types 35-36), Virginia Sun-Cured
(Type 37), Cigar-Filler (Type 41), Cigar-
Filler and Binder (Types 42—44 and 53—
55), and Cigar Binder (Types 51-52)
Tobaccos

AGENCIES: Farm Service Agency and
Commodity Credit Corporation, USDA.
ACTION: Affirmation of determination
and final rule.

SUMMARY: The purpose of this notice is
to codify the national marketing quotas
and price support levels for the 1998
crops for several kinds of tobacco
announced by press release on February
27, 1998.

In accordance with the Agricultural
Adjustment Act of 1938, as amended
(the 1938 Act), the Secretary determined
the 1998 marketing quotas to be as
follows: fire-cured (type 21), 2.725
million pounds; fire-cured (types 22—
23), 44.6 million pounds; Maryland
(type 32), 5.45 million pounds; dark air-
cured (types 35-36), 11.15 million
pounds; Virginia sun-cured (type 37),
165,000 pounds; cigar-filler (type 41),
0.665 million pounds; cigar-filler and

binder (types 42—44 and 53-55), 6.63
million pounds; and cigar binder (types
51-52), 1.31 million pounds.

Quotas are necessary to adjust the
production levels of certain tobaccos to
more fully reflect supply and demand
conditions, as provided by statute.

In accordance with the Agricultural
Act of 1949 as amended (the 1949 Act),
the Secretary determined the 1998
levels of price support to be as follows
(in cents per pound): fire-cured (type
21), 153.6; fire-cured (types 22-23),
168.1; dark air-cured (types 35-36),
145.0; Virginia sun-cured (type 37),
136.0; and cigar-filler and binder (types
42-44 and 53-55), 121.2. Price support
for Maryland (type 32), cigar-filler (type
41), and cigar binder (types 51-52) were
not announced because producers of
each of these kinds of tobacco had
disapproved marketing quotas for many
years and were not expected to approve
guotas in separate referenda held on
March 23-26, 1998. This notice also
fixes a technical error in a section
heading.

EFFECTIVE DATE: February 27, 1998.

FOR FURTHER INFORMATION CONTACT:
Robert L. Tarczy, Tobacco and Peanuts
Division, FSA, USDA, STOP 0514, 1400
Independence Avenue, SW,
Washington, DC 20250-0514, telephone
202-720-5346. Copies of the cost-
benefit assessment prepared for this rule
can be obtained from Mr. Tarczy.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This notice has been determined to be
significant and was reviewed by OMB
under Executive Order 12866.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies, are
Commodity Loans and Purchases—
10.051.

Executive Order 12988

This final rule has been reviewed in
accordance with Executive Order 12988.
The provisions of this rule do not
preempt State laws, are not retroactive,
and do not involve administrative
appeals.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule since neither
the Farm Service Agency (FSA) nor the
Commodity Credit Corporation (CCC) is
required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rulemaking with respect to the
subject of these determinations.

Paperwork Reduction Act

The amendments to 7 CFR parts 723
and 1464 set forth in this final rule do
not contain information collections that
require clearance by the Office of
Management and Budget under the
provisions of 44 U.S.C. chapter 35.

Unfunded Federal Mandates

This rule contains no Federal
mandates under the regulatory
provisions of Title Il of the Unfunded
Mandate Reform Act of 1995 (UMRA),
for State, local, and tribal governments
or the private sector. Thus, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Statutory Background

This final rule is issued pursuant to
the provisions of the 1938 Act and the
1949 Act.

On February 27, 1998, the Secretary
determined and announced the national
marketing quotas and price support
levels for the 1998 crops of fire-cured
(type 21), fire-cured (types 22—-23), dark
air-cured (types 35-36), Virginia sun-
cured (type 37), and cigar-filler and
binder (types 42—44 and 53-55)
tobaccos. In addition, the Secretary
announced marketing quotas for
Maryland (type 32), cigar-filler (type 41)
and cigar-binder (types 51-52). A
number of related determinations were
made at the same time which this final
rule affirms. On the same date, the
Secretary also announced that referenda
would be conducted by mail with
respect to Maryland (type 32), Virginia
sun-cured (type 37), cigar-filler (type
41), and cigar-binder (types 51-52)
tobaccos.

During March 23-26, 1998, eligible
producers of Maryland (types 32),
Virginia sun-cured (type 37), cigar-filler
(type 41), and cigar binder (types 51-52)
tobacco voted in separate referenda to
determine whether such producers
approved marketing quotas for the 1998,
1999, and 2000 marketing years (MY)
for these tobaccos. Of the producers
voting, 14.8 percent favored marketing
quotas for Maryland (type 32) tobacco;
96.7 percent favored marketing quotas
for Virginia sun-cured (type 37) tobacco;
9.1 percent favored marketing quotas for
cigar-filler (type 41) tobacco; and 2.5
percent favored marketing quotas for
cigar-filler (types 51-52) tobacco.
Accordingly, among these tobaccos,
quotas and price supports for only
Virginia sun-cured (type 37) tobacco are
in effect for the 1998 though 2000 MYs.
For the other three kinds, neither
marketing quotas nor price supports
will be in effect for the next 3 MYs.

In accordance with section 312 of the
1938 Act, for tobaccos other than flue-
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cured tobacco and burley tobacco, the
Secretary of Agriculture is required to
proclaim not later than March 1 of any
MY a national marketing quota for those
tobaccos for which either: (1) are
tobaccos for which marketing quotas
have been approved in the prior 3 years
or (2) are tobaccos for which it has been
3 years since the last quota referendum.
There is a vote on quotas for each kind
in a 3-year cycle. With respect to
Virginia sun-cured (type 37) tobacco,
the 1997 MY was the last year of 3
consecutive years of quota. For
Maryland (type 32), cigar-filler (type
41), and cigar binder (types 51-52)
tobacco, all of which had been without
guotas, 1998 represented the beginning
of another 3 year cycle. Accordingly,
marketing quotas for Maryland (type
32), Virginia sun-cured (type 37), cigar-
filler (type 41) and cigar binder (types
51-52) tobaccos were proclaimed for
each of the 3 MY beginning October 1,
1998; October 1, 1999, and October 1,
2000, but subject to producer approval.
As indicated, however, only Virginia
sun-cured (type 37) producers approved
guotas in the four referenda. Quotas for
the other tobaccos covered by this
notice were approved in referenda
which were still effective.

Because of producer approval of
guotas, sections 312 and 313 of the 1938
Act required that the Secretary also
announce the reserve supply level and
the total supply of fire-cured (type 21),
fire-cured (types 22-23), dark air-cured
(types 35-36), Virginia sun-cured (type
37), and cigar filler and binder (types
42-44 and 53-55) tobaccos for the MY
beginning October 1, 1997. The
Secretary also announced the amounts
of the national marketing quotas,
national acreage allotments, national
acreage factors for apportioning the
national acreage allotments (less
reserves) to old farms, and the amounts
of the national reserves and parts
thereof available for (1) new farms and
(2) making corrections and adjusting
inequities in old farm allotments.

Under the 1949 Act, price support is
required to be made available for each
crop of a kind of tobacco for which
marketing quotas are in effect or for
which marketing quotas have not been
disapproved by producers. Since
producers of Maryland (type 32), cigar
filler (type 41), and cigar binder (types
51-52) tobacco disapproved quotas,
price supports were not considered in
this notice. With respect to the 1998
crops of the kinds of tobacco that are the
subject of this notice which have
approved national marketing quotas, the
respective maximum levels of price
support for these kinds of tobacco is
determined in accordance with section

106 of the 1949 Act. Announcement of
the price support levels for these five
kinds of tobacco are normally made
before the planting seasons. Under the
provisions of Section 1108(c), of Pub. L.
No. 99-272, the price support level
announcements do not require prior
rulemaking. For the 1998 crops, the
price support announcements were
made on February 27, 1998, at the same
time the quota announcements were
made. Quota and price support
determinations for burley and flue-
cured tobacco are made separately and
are the subject of separate notices.

Statutory Provisions

Section 312(b) of the 1938 Act
provides, in part, that the national
marketing quota for a kind of tobacco is
the total quantity of that kind of tobacco
that may be marketed such that a supply
of such tobacco equal to its reserve
supply level is made available during
the MY.

Section 313(g) of the 1938 Act
provides that the Secretary may convert
the national marketing quota into a
national acreage allotment for
apportionment to individual farms.
Since producers of these kinds of
tobacco generally produce considerably
less than their respective national
acreage allotments allow, a larger quota
is necessary to make available
production equal to the reserve supply
level. Further, under section 312(b) of
the 1938 Act the amount of the national
marketing quota may, not later than the
following March 1, be increased by not
more than 20 percent over the straight
formula amount if the Secretary
determines that such increase is
necessary in order to meet market
demands or to avoid undue restriction
of marketings in adjusting the total
supply to the reserve supply level.

Section 301(b)(14)(B) of the 1938 Act
defines “‘reserve supply level” as the
normal supply, plus 5 percent thereof,
to ensure a supply adequate to meet
domestic consumption and export needs
in years of drought, flood, or other
adverse conditions, as well as in years
of plenty. “Normal supply” is defined
in section 301(b)(10)(B) of the 1938 Act
as a normal year’s domestic
consumption and exports, plus 175
percent of a normal year’s domestic use
and 65 percent of a normal year’s
exports as an allowance for a normal
year’s carryover.

Normal year’s domestic consumption
is defined in section 301(b)(11)(B) of the
1938 Act as the average quantity
produced and consumed in the United
States during the 10 MYs immediately
preceding the MY in which such
consumption is determined, adjusted for

current trends in such consumption.
Normal year’s exports is defined in
section 301(b)(12) of the 1938 Act as the
average quantity produced in and
exported from the United States during
the 10 MYs immediately preceding the
MY in which such exports are
determined, adjusted for current trends
in such exports.

Also, under section 313(g) of the 1938
Act, the Secretary is authorized to
establish a national reserve from the
national acreage allotment in an amount
equivalent to not more than 1 percent of
the national acreage allotment for the
purpose of making corrections in farm
acreage allotments, adjusting for
inequities, and for establishing
allotments for new farms. The Secretary
has determined that the national
reserve, noted herein, for the 1998 crop
of each of these kinds of tobacco is
adequate for these purposes.

The Proposed Rule

On February 2, 1998, a proposed rule
was published in the Federal Register
(63 FR 5285) in which interested
persons were requested to comment
with respect to setting quotas for the
tobacco kinds addressed in this notice.

Discussion of Comments

Seventeen written responses were
received during the comment period
which ended February 13, 1998. A
summary of these comments by kind of
tobacco follows:

(1) Fire-cured (type 21) tobacco. Three
comments were received. All
recommended a 15 percent increase in
1998 quotas.

(2) Fire-cured (types 22-23) tobacco.
Five comments were received. All
recommended no change in 1998
quotas.

(3) Dark air-cured (types 35-36)
tobacco. Six comments were received.
All recommended a 20 percent increase
in the quota.

(4) Virginia sun-cured (type 37)
tobacco. Three comments were
received. They recommended a quota
increase of 15 percent.

(5) Cigar-filler and binder (types 42—
44 and 53-55) tobacco. No comments
were received.

Quota and Related Determinations

The tobacco program is, through
assessments, operated at no net cost to
taxpayers other than the costs common
to all price support operations.
Accordingly producer comments are
given considerable weight in this
review. Based on a review of the
comments received and the latest
available statistics of the Federal
Government, which appear to be the
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most reliable data available, the
following determinations were made for
the five subject tobacco kinds:

(1) Fire-Cured (Type 21) Tobacco

The average annual quantity of fire-
cured (type 21) tobacco produced in the
United States that is estimated to have
been consumed in the United States
during the 10 MYs preceding the 1997
MY was approximately 0.8 million
pounds. The average annual quantity
produced in the United States and
exported from the United States during
the 10 MY preceding the 1997 MY was
2.1 million pounds (farm sales weight
basis). Both domestic use and exports
have trended sharply downward.
Because of these considerations, a
normal year’s domestic consumption
has been determined to be 0.6 million
pounds, and a normal year’s exports
have been determined to be 1.6 million
pounds. Application of the formula
prescribed by section 301(b)(14)(B) of
the 1938 Act results in a reserve supply
level of 4.4 million pounds.

Manufacturers and dealers reported
stocks held on October 1, 1997, of 2.4
million pounds. The 1997 crop is
estimated to be 2.0 million pounds.
Therefore, total supply for the 1997 MY
is 4.4 million pounds. During the 1997
MY, it is estimated that disappearance
will total approximately 2.2 million
pounds. Deducting this disappearance
from total supply results in a 1998 MY
beginning stock estimate of 2.2 million
pounds.

The difference between the reserve
supply level and the estimated
carryover on October 1, 1998, is 2.2
million pounds. This represents the
quantity that may be marketed that will
make available during the 1998 MY a
supply equal to the reserve supply level.
More than 95 percent of the announced
national marketing quota is expected to
be produced. Accordingly, it has been
determined that a 1998 national
marketing quota of 2.271 million
pounds is necessary to make available
production of 2.2 million pounds. As
permitted by section 312(b) of the 1938
Act, it was further determined that the
1998 national marketing quota should
be increased by 20 percent over the
normal formula amount in order to
avoid undue restriction of marketings.
This determination took into account
the size of last year’s quota, the
comments, the long storage time for this
tobacco and the possibility of changes in
demand over expected demand. Thus,
the national marketing quota for the
1998 crop is 2.725 million pounds.

In accordance with section 313(g) of
the 1938 Act, dividing the 1998 national
marketing quota of 2.725 million

pounds by the 1993-97, 5-year national
average yield of 1,594 pounds per acre
results in a 1998 national acreage
allotment of 1,709.54 acres.

Pursuant to the provisions of section
313(g) of the 1938 Act, a national
acreage factor of 1.15 is determined by
dividing the national acreage allotment
for the 1998 MY, less a national reserve
of 9.25 acres, by the total of the 1998
preliminary farm acreage allotments
(previous year’s allotments). The
preliminary farm acreage allotments
reflect the factors specified in section
313(g) of the 1938 Act for apportioning
the national acreage allotment, less the
national reserve, to old farms.

(2) Fire-Cured (Types 22-23) Tobacco

The average annual quantity of fire-
cured (types 22-23) tobacco produced
in the United States that is estimated to
have been consumed in the United
States during the 10 years preceding the
1997 MY was approximately 19.1
million pounds. The average annual
quantity produced in the United States
and exported during the 10 MYs
preceding the 1997 MY was 15.8 million
pounds (farm sales weight basis).
Domestic use has trended upward while
exports have varied. Because of these
considerations, a normal year’s
domestic consumption has been
determined to be 30.0 million pounds,
and a normal year’s exports have been
determined to be 18.4 million pounds.
Application of the formula prescribed
by section 301(b)(14)(B) of the 1938 Act
results in a reserve supply level of 118.5
million pounds.

Manufacturers and dealers reported
stocks held on October 1, 1997, of 83.3
million pounds. The 1997 crop is
estimated to be 40.0 million pounds.
Therefore, total supply for the 1997 MY
is 123.3 million pounds. During the
1997 MY, it is estimated that
disappearance will total approximately
40.0 million pounds. Deducting this
disappearance from total supply results
in a 1998 MY beginning stock estimate
of 83.3 million pounds.

The difference between the reserve
supply level and the estimated
carryover on October 1, 1998, is 35.2
million pounds. This represents the
quantity that may be marketed that will
make available during the 1998 MY a
supply equal to the reserve supply level.
About 95 percent of the announced
national marketing quota is expected to
be produced. Accordingly, it has been
determined that a 1998 national
marketing quota of 37.2 million pounds
is necessary to make available
production of 35.2 million pounds.

Utilizing section 312(b) of the 1938
Act, it was further determined for the

same reason as with fire-cured (type 21)
tobacco, that the 1998 national
marketing quota should be increased by
20 percent over the normal formula
amount in order to avoid undue
restriction of marketings. Thus, the
national marketing quota for the 1998
crop is 44.6 million pounds.

In accordance with section 313(g) of
the 1938 Act, dividing the 1998 national
marketing quota of 44.6 million pounds
by the 1993-97, 5-year average yield of
2,652 pounds per acre results in a 1998
national acreage allotment of 16,817.50
acres.

Pursuant to the provisions of section
313(g) of the 1938 Act, a national
acreage factor of 1.0 is determined by
dividing the national acreage allotment
for the 1998 MY, less a national reserve
of 58.00 acres, by the total of the 1998
preliminary farm acreage allotments
(previous year’s allotments). The
preliminary farm acreage allotments
reflect the factors specified in section
313(g) of the 1938 Act for apportioning
the national acreage allotment, less the
national reserve, to old farms.

(3) Dark Air-Cured (Types 35-36)
Tobacco

The average annual quantity of dark
air-cured (types 35—-36) tobacco
produced in the United States that is
estimated to have been consumed in the
United States during the 10 MYs
preceding the 1997 MY was
approximately 9.5 million pounds. The
average annual quantity produced in the
United States and exported from the
United States during the 10 MYs
preceding the 1997 MY was 1.5 million
pounds (farm sales weight basis).
Domestic use has been erratic while
exports have trended downward.
Because of these considerations, a
normal year’s domestic consumption
has been determined to be 9.9 million
pounds, and a normal year’s exports
have been determined to be 1.4 million
pounds. Application of the formula
prescribed by section 301(b)(14)(B) of
the 1938 Act results in a reserve supply
level of 31.0 million pounds.

Manufacturers and dealers reported
stocks held on October 1, 1997, of 23.8
million pounds. The 1997 crop is
estimated to be 8.7 million pounds.
Therefore, total supply for the 1997 MY
is 32.5 million pounds. During the 1997
MY, it is estimated that disappearance
will total approximately 10.0 million
pounds. Deducting this disappearance
from total supply results in a 1998 MY
beginning stock estimate of 22.5 million
pounds.

The difference between the reserve
supply level and the estimated
carryover on October 1, 1998, is 8.5
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million pounds. This represents the
quantity that may be marketed that will
make available during the 1998 MY a
supply equal to the reserve supply level.
About 90 percent of the announced
national marketing quota is expected to
be produced. Accordingly, it has been
determined that a national marketing
quota of 9.29 million pounds is
necessary to make available production
of 8.5 million pounds. In accordance
with section 312(b) of the 1938 Act, it
has been further determined that the
1998 national marketing quota should
be increased by 20 percent over the
normal formula amount in order to
avoid undue restriction of marketings.
This determination took into account
the same factors as with fire-cured (type
21) tobacco and industry preferences.
This results in a national marketing
quota for the 1998 MY of 11.15 million
pounds. Otherwise, the quota would be
well below the level for the 1997 crop.

In accordance with section 313(g) of
the 1938 Act, dividing the 1998 national
marketing quota of 11.15 million
pounds by the 1993-97, 5-year average
yield of 2,284 pounds per acre results in
a 1998 national acreage allotment of
4,881.79 acres.

Pursuant to the provisions of section
313(g) of the 1938 Act, a national
acreage factor of 1.20 is determined by
dividing the national acreage allotment
for the 1998 MY, less a national reserve
of 34.70 acres, by the total of the 1998
preliminary farm acreage allotments
(previous year’s allotments). The
preliminary farm acreage allotments
reflect the factors specified in section
313(g) of the 1938 Act for apportioning
the national acreage allotment, less the
national reserve, to old farms.

(4) Virginia Sun-Cured (Type 37)
Tobacco.

The average annual quantity of
Virginia sun-cured (type 37) tobacco
produced in the United States that is
estimated to have been consumed in the
United States during the 10 MYs
preceding the 1997 MY was
approximately 90,000 pounds. The
average annual quantity produced in the
United States and exported from the
United States during the 10 MYs
preceding the 1997 MY was
approximately 90,000 pounds (farm
sales weight basis). Both domestic use
and exports have shown a sharp
downward trend. Because of these
considerations, a normal year’s
domestic consumption has been
determined to be 30,000 pounds, and a
normal year’s exports have been
determined to be 20,000 pounds.
Application of the formula prescribed
by section 301(b)(14)(B) of the 1938 Act

results in a reserve supply level of
121,000 pounds.

Manufacturers and dealers reported
stocks held on October 1, 1997, of
20,000 pounds. The 1997 crop is
estimated to be 100,000 pounds.
Therefore, total supply for the 1997 MY
is 120,000 pounds. During the 1997 MY,
it is estimated that disappearance will
total approximately 120,000 pounds.
Deducting this disappearance from total
supply results in a 1998 MY beginning
stock estimate of O pounds.

The difference between the reserve
supply level and the estimated
carryover on October 1, 1997, is 121,000
pounds. This represents the quantity
that may be marketed that will make
available during the 1997 MY a supply
equal to the reserve supply level. Less
than three-quarters of the announced
national marketing quota is expected to
be produced. Accordingly, it has been
determined that a 1998 national
marketing quota of 163,000 pounds is
necessary to make available production
of 121,000 pounds. Thus, the national
marketing quota for the 1998 crop is
163,000 pounds which is greater than
the preceding quota by about 15 percent
and should not unduly restrict
marketings.

In accordance with section 313(g) of
the 1938 Act, dividing the 1998 national
marketing quota of 163,000 pounds by
the 1993-97, 5-year average yield of
1,376 pounds per acre results in a 1998
national acreage allotment of 118.46
acres.

Pursuant to the provisions of section
313(g) of the 1938 Act, a national
acreage factor of 1.15 is determined by
dividing the national acreage allotment
for the 1998 MY, less a national reserve
of 0.57 acres, by the total of the 1998
preliminary farm acreage allotments
(previous year’s allotments). The
preliminary farm acreage allotments
reflect the factors specified in section
313(g) of the 1938 Act for apportioning
the national acreage allotment, less the
national reserve, to old farms.

(5) Cigar-Filler and Binder (Types 42-44
and 53-55) Tobacco

The average annual quantity of cigar-
filler and binder (types 42—44 and 53—
55) tobacco produced in the United
States that is estimated to have been
consumed in the United States during
the 10 MYs preceding the 1997 MY was
approximately 12.1 million pounds. The
average annual quantity produced in the
United States and exported from the
United States during the 10 MYs
preceding the 1997 MY was less than
100,000 pounds (farm sales weight).
Domestic use has trended downward
and exports are very small. Thus, a

normal year’s domestic consumption
has been determined to be 7.2 million
pounds, and a normal year’s exports has
been determined to be zero pounds.
Application of the formula prescribed
by section 301(b)(14)(B) of the 1938 Act
results in a reserve supply level of 20.8
million pounds.

Manufacturers and dealers reported
stocks held on October 1, 1997, of 17.8
million pounds. The 1997 crop is
estimated to be 5.5 million pounds.
Therefore, total supply for the 1997 MY
is 23.3 million pounds. During the 1997
MY, it is estimated that disappearance
will total about 8.0 million pounds.
Deducting this disappearance from total
supply results in a 1998 MY beginning
stock estimate of 15.3 million pounds.

The difference between the reserve
supply level and the estimated
carryover on October 1, 1998, is 5.5
million pounds. This represents the
guantity that may be marketed that will
make available during the 1998 MY a
supply equal to the reserve supply level.
Slightly more than 80 percent of the
announced national marketing quota is
expected to be produced. Accordingly,
it has been determined that a 1998
national marketing quota of 6.63 million
pounds is necessary to make available
production of 5.5 million pounds. This
results in a 1998 national marketing
quota of 6.63 million pounds. This
determination reflects that there are
short reserve supplies and takes into
account possible changes in expected
demand and the fact that even with this
adjustment the 1998 quota will be less
than the 1997 crop quota.

In accordance with section 313(g) of
the 1938 Act, dividing the 1998 national
marketing quota of 6.63 million pounds
by the 1993-97, 5-year average yield of
1,921 pounds per acre results in a 1998
national acreage allotment of 3,451.33
acres.

Pursuant to the provisions of section
313(g), of the 1938 Act, a national factor
of 0.8 is determined by dividing the
national acreage allotment for the 1998
MY, less a national reserve of 15.80
acres, by the total of the 1998
preliminary farm acreage allotments
(previous year’s allotments). The
preliminary farm acreage allotments
reflect the factors specified in section
313(g) of the 1938 Act for apportioning
the national acreage allotment, less the
national reserve, to old farms.

(6) Referendum Results for Virginia
Sun-Cured (type 37), Maryland (type
32), Cigar Filler (type 41), and Cigar
Binder (types 51-52) Tobaccos
Because of the results of producer

referenda, marketing quotas shall be in
effect for the 1998 MY for Virginia sun-
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cured (type 37). However, they will not
be in effect for Maryland (type 32), cigar
filler (type 41), nor cigar binder (types
51-52) tobacco. In referenda held March

23-26, 1998, 96.7 percent of Virginia
sun-cured producers voted in favor of
quotas. However, only 14.8 percent of
Maryland (type 32), 9.1 percent of cigar

REFERENDA DATA

filler (type 41), and 2.5 percent of cigar
binder (types 51-52) producers voted
for quotas.

. Total Yes No % yes

Kind of tobacco votes votes votes votes
Virginia SUN-CUMEA (LYPE B7) .ooiuiiiiiiiiieiie ettt ettt a et a e e b e s hb e e b e et et e e e e nanenneenes 60 58 2 96.7
Maryland (type 32) .......ccceeeneeen. 698 103 595 14.8
Cigar-filler (type 41) .............. 230 21 209 9.1
Cigar-binder (types 51-52) 120 3 117 25

Price Support

Statutory Provisions

Section 106(f)(6)(A) of the 1949 Act
provides that the level of support for the
1998 crop of a kind of tobacco (other
than flue-cured and burley) shall be the
level in cents per pound at which the
1997 crop of such kind of tobacco was
supported, plus or minus, as
appropriate, the amount by which (i) the
basic support level for the 1998 crop, as
it would otherwise be determined under
section 106(b) of the 1949 Act, is greater
or less than (ii) the support level for the
1997 crop, as it would otherwise be
determined under section 106(b). To the
extent that the price support level
would be increased as a result of that
comparison, section 106(f) provides that
the increase may be modified using the
provisions of 106(d). Under 106(d), the
Secretary may reduce the level of
support for grades the Secretary
determines will likely be in excess
supply so long as the weighted level of
support for all grades maintains at least
65 percent of the increase in the price

support (from the previous year). The
Secretary must consult with the
appropriate tobacco associations and
take into consideration the supply, and
anticipated demand for the tobacco,
including the effect of the action on
other kinds of quota tobacco. In
determining whether the supply of any
grade of any kind of tobacco of a crop
will be excessive, the Secretary is
required to consider the domestic
supply, including domestic inventories,
the amount of such tobacco pledged as
security for price support loans, and
anticipated domestic and export
demand, based on the maturity,
uniformity, and stalk position of such
tobacco.

Section 106(b) of the 1949 Act
provides that the “‘basic support level”
for any year is determined by
multiplying the support level for the
1959 crop of such kind of tobacco by the
ratio of the average of the index of
prices paid by farmers, including wage
rates, interest and taxes (referred to as
the “parity index’’) for the 3 previous

calendar years to the average index of
such prices paid by farmers, including
wage rates, interest and taxes for the
1959 calendar year.

In addition, section 106(f)(6)(B) of the
1949 Act provides that to the extent
requested by the board of directors of an
association, through which price
support is made available to producers
(producer association), the Secretary
may reduce the support level
determined under section 106(f)(6)(A) of
the 1949 Act for the respective kind of
tobacco to more accurately reflect the
market value and improve the
marketability of such tobacco.
Accordingly, the price support level for
a kind of tobacco set forth in this rule
could be reduced if such a request is
made.

Price Support Determinations

The following levels of price support
for the 1997 crops of various kinds of
tobacco, which were determined in
accordance with section 106(f)(6)(A) of
the 1949 Act, are as follows:

Support level
Kind and type (cents per
pound)
[T T =To (Y o 1= 02 PRSP RRPPR 149.8
FIrE-CUIEO (LYPES 22—23) ....uiiiiiiiiitie ittt ettt h e bt bt ettt ea bt ekt e eh et e b e e oo b e ek €4 e b e oAb et 4ot e e eh s e e bt e b b4 e b et eh et e bt e eab e e eb e e shn e e nbe e eareenteean 162.3
Dark air-cured (types 35-36) 139.8
Virginia sun-cured (type 37) 132.6
Cigar-filler and binder (types 42—44 and 53-55) 116.9
For the 1998 crop year:
(1) Average parity indexes for calendar year periods 1994-1996 and 1995-1997 are as follows:
Year Index Year Index
1,398 1,437
1,437 1,504
1,504 1,527
1,446 1,489

(2) Average parity index, calendar year 1959 = 298.
(3) 1997 ratio of 1,446 to 298 = 4.85; 1998 ratio of 1,488 to 298 = 5.00.
(4) Ratios times 1959 support levels and 1998 increase in basic support levels are as follows:
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1959 sup- Basic support level Increase from
port level 1996 to 1997
Kind and type
(¢/b.) (1¢E/;|%7) (1¢E/;|%8) 100% 65%
) ) ) (¢/Ib.) (¢/Ib.)
Fire-CUred (YPE 21) .ieiveiieeieeieeiieeeee e s e e ste e e et e e snre e e snare e e nnneeeanes 38.8 188.2 194.0 5.8 3.8
Fire-cured (types 22-23) .............. 38.8 188.2 194.0 5.8 3.8
Dark air-cured (types 35-36) 34.5 167.3 172.5 5.2 3.4
Virginia sun-cured (type 37) 34.5 167.3 172.5 5.2 3.4
Cigar-filler and binder (types 42—-44, 54-55) 28.6 138.7 143.0 4.3 2.8

11997 ratio is 4.85, 1998 ration is 5.00.

The loan associations for Virginia fire-cured (type 21) and Virginia sun-cured (type 37) tobacco have accepted lower
price support levels so their tobacco may remain competitive in world markets. Therefore, for fire-cured (type 21)
tobacco and Virginia sun-cured (type 37) tobacco, the 1998-crop support levels were set so as to only add, over 1997-
crop levels, 65 percent of the difference between the 1998 crop ‘“basic support level” and the 1997-crop ‘‘basic support
level.” For the other tobaccos covered in this notice there was no such recommendation and the support levels were
set accordingly. Accordingly, the price support levels for fire-cured (types 22-23), dark air-cured (types 35-36) and
cigar filler and binder (types 42—-44; 53-55) tobaccos were set to use the MY 1997 level of support increased by
100 percent of the difference between the MY 1998 “basic support level” and the MY 1997 ‘“basic support level.”
Chewing tobacco, smoking tobacco, and snuff manufacturing formulas limit the substitutability of one of these kinds
of tobacco for another. Cigarettes, the principal outlet for flue-cured and burley tobaccos, do not require any of these

five kinds of tobacco in their blends.

Accordingly, the following price support determinations were announced on February 27, 1998, for the 1998 crops
of the tobaccos which are the subject of this notice:

Support level
Kind and type (cents per
pound)
[ T o T g=To B (Y o 1= It ) I TP PPRTUPPPPTUPPPRN 153.6
Fire-cured (types 22-23) ....... 168.1
Dark air-cured (types 35-36) 145.0
Virginia sun-cured (type 37) 136.0
Cigar-filler and binder (types 42-44 and 53-55) 121.2

Other Determinations

This rule also amends the heading in
7 CFR 1464.15 because of a technical
error. Further, as to that determination
and the others addressed in this notice
which are driven by statutory deadlines
and affect the marketing of current
crops, it was determined that to the
extent restrictions might otherwise
apply, a delay in the effectiveness of the
rule for additional notice and procedure
would be contrary to the public interest,
impracticable, and unnecessary. This
conclusion is the same as to prior crop
years and for all purposes including for
purposes of the Small Business
Regulatory Enforcement Act (Pub. L.
104-121). With respect to the quota and
price support determinations, this
conclusion as to further procedure is
based on the statutory deadlines and
other timing factors involved. For the
other change, the conclusion is based on
the technical nature of the change.

List of Subjects
7 CFR Part 723

Acreage allotments, Marketing quotas,
Penalties, Reporting and recordkeeping
requirements, Tobacco.

7 CFR Part 1464

Price support, Programs, Tobacco.

Accordingly, 7 CFR parts 723 and
1464 are amended to read as follows:

PART 723—TOBACCO

1. The authority citation for 7 CFR
part 723 continues to read as follows:

Authority: 7 U.S.C. 1301, 1311-1314,
1314-1, 1314b, 1314b-1, 1314b-2, 131A4c,
1314d, 1314e, 1314f, 1314i, 1315, 1316, 1362,
1363, 1372-75, 1377-1379, 1421, 1445-1,
and 1445-2.

2. Section 723.113 is amended by
adding paragraph (f) to read as follows:

§723.113 Fire-cured (type 21) tobacco.

* * * * *

(f) The 1998-crop national marketing
quota is 2.725 million pounds.

3. Section 723.114 is amended by
adding paragraph (f) to read as follows:

§723.114 Fire-cured (types 22-23)
tobacco.
* * * * *

(f) The 1998-crop national marketing
quota is 44.6 million pounds.

4. Section 723.115 is amended by
adding paragraph (f) to read as follows:

§723.115 Dark air-cured (types 35-36)
tobacco.
* * * * *

(f) The 1998-crop national marketing
quota is 11.15 million pounds.

5. Section 723.116 is amended by
adding paragraph (f) to read as follows:

§723.116 Sun-cured (type 37) tobacco.
* * * * *

(f) The 1998-crop national marketing
quota is 163,000 pounds.

6. Section 723.117 is amended by
adding paragraph (f) to read as follows:

§723.117 Cigar-filler and binder (types 42—
44 and 53-55) tobacco.
* * * * *

(f) The 1998-crop national marketing
quota is 6.63 million pounds.

PART 1464—TOBACCO

7. The authority citation for 7 CFR
part 1464 continues to read as follows:

Authority: 7 U.S.C. 1421, 1423, 1441, 1445,
and 1445-1; 15 U.S.C. 714b and 714c.

8. Section 1464.13 is amended by
adding paragraph (f) to read as follows:

§1464.13 Fire-cured (type 21) tobacco.
* * * * *

(f) The 1998-crop national price
support level is 153.6 cents per pound.
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9. Section 1464.14 is amended by
adding paragraph (f) to read as follows:

§1464.14 Fire-cured (types 22-23)
tobacco.
* * * * *

(f) The 1998-crop national price
support level is 168.1 cents per pound.
10. Section 1464.15 is amended by
changing in the heading “‘types 22-23"

to “types 35—-36"" and by adding
paragraph (f) to read, in the amended
section, as follows:

§1464.15 Dark air-cured (types 35-36)
tobacco.
* * * * *

(f) The 1998-crop national price
support level is 145.0 cents per pound.
11. Section 1464.16 is amended by
adding paragraph (f) to read as follows:

§1464.16 Virginia sun-cured (type 37)
tobacco.
* * * * *

(f) The 1998-crop national price
support level is 136.0 cents per pound.
12. Section 1464.17 is amended by
adding paragraph (f) to read as follows:

§1464.17 Cigar-filler and binder (types 42—
44 and 53-55) tobacco.
* * * * *

(f) The 1998-crop national price
support level is 121.2 cents per pound.
Signed at Washington, DC, on March 24,

1999.

Keith Kelly,

Administrator, Farm Service Agency and
Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 99-7799 Filed 3—-30-99; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78
[Docket No. 98—-060-2]

Brucellosis; Procedures for Retaining
Class Free State Status

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
brucellosis regulations to allow a State
to retain its Class Free status following
the detection of an affected herd if the
State meets certain conditions. These
conditions, which include quarantining,
testing, and depopulating the affected
herd and conducting an investigation to
ensure that brucellosis has not spread
from the affected herd, will allow a

State to avoid losing its Class Free status
due to an isolated case of infection
being detected in the State. We believe
that providing this option to States will
encourage the prompt resolution of
isolated cases of brucellosis and thus
ensure the continued progress of State
and Federal efforts toward the
eradication of brucellosis in domestic
cattle and bison herds. Without this
change in the regulations, a State could
lose its Class Free status following the
detection of a single affected herd and
will not have as great an incentive to
take swift and decisive action to
determine the source of the infection,
eliminate the affected herd, and ensure
that the disease had not spread to other
herds in the State.

EFFECTIVE DATE: April 30, 1999.

FOR FURTHER INFORMATION CONTACT: Dr.
Valerie Ragan, Senior Staff Veterinarian,
National Animal Health Programs, VS,
APHIS, 4700 River Road Unit 36,
Riverdale, MD 20737-1231, (301) 734—
7708.

SUPPLEMENTARY INFORMATION:

Background

Brucellosis is a contagious disease
affecting animals and humans, caused
by bacteria of the genus Brucella. In its
principal animal hosts, brucellosis is
characterized by abortion and impaired
fertility.

The brucellosis regulations contained
in 9 CFR part 78 (referred to below as
the regulations) provide a system for
classifying States or portions of States
(areas) according to the rate of Brucella
abortus infection present and the
general effectiveness of the brucellosis
control and eradication program
conducted in the State or area. The
classifications are Class Free, Class A,
Class B, and Class C; States or areas that
do not meet the minimum standards for
Class C may be placed under Federal
quarantine. At this point in the
cooperative State/Federal brucellosis
eradication program, all States have
achieved either Class Free or Class A
status.

To maintain Class Free status, the
regulations require, among other things,
that a State must have a herd infection
rate of 0.0 percent or O herds per 1,000.
A State’s herd infection rate is based on
the number of herds found to have
brucellosis reactors within the State
during any 12 consecutive months due
to field strain Brucella abortus. The
required 0.0 percent herd infection rate
means that a Class Free State would no
longer qualify for Class Free status if a
single brucellosis-affected herd was
detected in the State. A downgrade in
status from Class Free to Class A results

in increased costs for States and their
livestock owners, with most of those
added costs arising from the increased
testing requirements that accompany
Class A status.

On September 17, 1998, we published
in the Federal Register (63 FR 49670—
49673, Docket No. 98-060-1) a
proposed rule to amend the brucellosis
regulations to allow a State to retain its
Class Free status following the detection
of a single affected herd if the State met
certain conditions. As described in the
proposed rule, those conditions, which
include quarantining, testing, and
depopulating the affected herd and
conducting an investigation to ensure
that brucellosis has not spread from the
affected herd, would allow a State to
avoid losing its Class Free status due to
an isolated case of infection being
detected in the State.

We solicited comments concerning
our proposal for 60 days ending on
November 2, 1998. We received five
comments by that date. They were from
a State office of Federal land policy, a
State game and fish agency, a State
livestock board, a veterinary medical
association, and a national milk
producers association. All five
commenters supported the proposed
rule, although three of them asked for
clarification of the following points:

Applicability. Two commenters asked
that we clearly state that the provisions
of the proposed rule would apply only
to domestic livestock and not to
wildlife.

The commenters’ understanding of
the applicability of these provisions is
correct. The conditions that would have
to be met for a State to retain its Class
Free status—i.e., quarantining, testing,
and depopulating the affected herd and
investigating all adjacent, source, and
contact herds to ensure the disease has
not spread from the affected herd—
simply could not be practically applied
to wildlife. The provisions of this rule
are applicable only to situations where
a herd of domestic livestock in a Class
Free State is found to be affected.

Start of the 60-day period. Because a
State would be given 60 days following
the identification of an infected animal
to complete the requirements for
retaining Class Free status, one
commenter asked that we clearly define
the phrase “‘identification of the
infected animal.”” This commenter
pointed out that in some cases, a reactor
classification test occurs in which
organisms cannot be cultured to
differentiate whether Strain 19 or field
strain Brucella abortus is involved, and
those cases must be resolved by an
epidemiological investigation. The
commenter suggested that the 60-day
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period should not begin until an
investigation determines that an animal
is infected with the field strain of
Brucella abortus and is not reacting to
an official brucellosis test due to its
having been vaccinated with a Strain 19
vaccine.

The commenter’s understanding of
when the 60-day period would begin is
correct. If an animal reacts to an official
brucellosis test and we are able to
determine, through culturing, that the
animal is infected with field strain
Brucella abortus, then the 60-day period
would begin on the date of that
laboratory confirmation. If culturing
proves inconclusive and an
investigation is necessary to resolve the
case, then the 60-day period would not
begin until the date that the
investigating epidemiologist reports that
the animal is a Brucella abortus reactor.
If further investigation leads the
epidemiologist to conclude that the
animal is a Strain 19 associated reactor,
the herd will not be considered an
affected herd. To make this clearer, we
have changed new paragraph
§78.1(b)(4) in this final rule so that it
uses the words “within 60 days of the
date an animal in the herd is
determined to be infected’ rather than
“within 60 days of the identification of
the infected animal.”

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be not significant for
the purposes of Executive Order 12866
and, therefore, has not been reviewed by
the Office of Management and Budget.

Producers and consumers have
realized great financial savings from the
success of the cooperative State/Federal
brucellosis eradication program. Annual
losses from lowered milk production,
aborted calves and pigs, and reduced
breeding efficiency have decreased from
more than $400 million in 1952 to less
than $1 million today. Studies indicate
that if the brucellosis eradication
program efforts were stopped, the costs
of producing beef and milk could
increase by an estimated $80 million
annually in less than 10 years with the
gradual spread of brucellosis.

This rule amends the brucellosis
regulations to allow a State to retain its
Class Free status following the detection
of an affected herd if the State meets
certain conditions. These conditions,
which include depopulating the affected

herd and taking measures to ensure that
brucellosis has not spread from the
affected herd, will allow a State to avoid
losing its Class Free status due to an
isolated case of infection being detected
in the State.

The entities potentially affected by
this rule are the 43 States, Puerto Rico,
and the U.S. Virgin Islands that
currently hold Class Free status and the
producers of livestock in those States
and territories. The total number of
cattle and bison in the United States
was approximately 101.4 million in
1997, and was valued at about $53.2
billion. There were 1,167,910 U.S.
operations with cattle and bison in
1997. Over 97 percent of these
operations are considered to be small
entities, with gross cash value of less
than $500,000 each (USDA, National
Agricultural Statistics Service,
“Agricultural Statistics 1997,”
Washington, DC, 1997).

Allowing a State to retain its Class
Free status under certain conditions can
be expected to have an overall positive
economic effect for several reasons.
First, when a State’s status is upgraded
from Class A to Class Free, the State
realizes a cost savings through the
reduction in the required level of
brucellosis ring test (BRT) surveillance.
The BRT must be conducted in a Class
A State or area at least four times per
year at approximately 90-day intervals,
with all herds producing milk for sale
in the State being required to be
included in at least three of the four
brucellosis ring tests conducted each
year. When a State attains Class Free
status, the level of BRT surveillance is
lowered to two brucellosis ring tests per
year for each herd producing milk for
sale in the State. Thus, allowing a State
to retain its Class Free status will enable
the State to avoid the added testing and
personnel costs associated with the
higher level of BRT surveillance
required of Class A States.

Second, allowing a State to retain its
Class Free status will mean that herd
owners in the State can continue to
avoid the costs of pre-movement testing
of their test-eligible cattle and bison. In
a Class A State, test-eligible cattle and
bison offered for sale interstate from
other than certified-free herds must test
negative for brucellosis prior to
movement. Because that testing is not
required for test-eligible cattle and bison
in Class Free States, herd owners in a
State allowed to retain its Class Free
status under the provisions of this rule
will continue to be able to move their
cattle or bison interstate without
incurring the approximately $3.25 per-
head cost of testing.

Finally, in those cases in which a
brucellosis-affected herd is depopulated
in order for a State to retain its Class
Free status, the costs of that
depopulation may be largely offset
through the payment of Federal
indemnity for the destroyed animals.
Under the brucellosis indemnity
regulations in 9 CFR part 51, any owner
whose herd of cattle or bison is
destroyed because of brucellosis is
eligible for the payment of Federal
indemnity. The rate of indemnity is set
as either: (1) The appraised value of
each animal, minus its salvage value; or
(2) a fixed rate of no more than $250 per
animal for bison and nonregistered
cattle other than dairy cattle and $750
per animal for registered cattle and
nonregistered dairy cattle.

Class Free States will not be required
to pursue the option offered by this rule
for retaining Class Free status following
the detection of a brucellosis-affected
herd. However, we believe that the
economic benefits that a State can
realize by taking action to avoid being
downgraded to Class A status will far
outweigh the costs of the herd
depopulation, epidemiological
investigation, and testing that will be
required to retain Class Free status.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
in conflict with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
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recordkeeping requirements,
Transportation.

Accordingly, we are amending 9 CFR
part 78 as follows:

PART 78—BRUCELLOSIS

1. The authority citation for part 78
continues to read as follows:

Authority: 21 U.S.C. 111-114a-1, 114g,
115, 117, 120, 121, 123-126, 134b, and 134f;
7 CFR 2.22, 2.80, and 371.2(d).

2.1In 878.1, in the definition of Class
Free State or area, a new paragraph
(b)(4) is added to read as follows:

§78.1 Definitions.

* * * * *

Class free State or area. * * *
(b) * * *

(4) Retaining Class Free status. (i) If a
single herd in a Class Free State is found
to be affected with brucellosis, the State
may retain its Class Free status if it
meets the conditions of this paragraph.
A State may retain its status in this
manner only once during any 2-year
period. The following conditions must
be satisfied within 60 days of the date
an animal in the herd is determined to
be infected:

(A) The affected herd must be
immediately quarantined, tested for
brucellosis, and depopulated; and

(B) An epidemiological investigation
must be performed and the investigation
must confirm that brucellosis has not
spread from the affected herd. All herds
on premises adjacent to the affected
herd (adjacent herds), all herds from
which animals may have been brought
into the affected herd (source herds),
and all herds that may have had contact
with or accepted animals from the
affected herd (contact herds) must be
epidemiologically investigated, and
each of those herds must be placed
under an approved individual herd
plan. If the investigating epidemiologist
determines that a herd blood test for a
particular adjacent herd, source herd, or
contact herd is not warranted, the
epidemiologist must include that
determination, and the reasons
supporting it, in the individual herd
plan.

(ii) After the close of the 60-day
period following the date an animal in
the herd is determined to be infected,
APHIS will conduct a review to confirm
that the requirements of paragraph
(b)(4)(i) have been satisfied and that the
State is in compliance with all other
applicable provisions.

* * * * *

Done in Washington, DC, this 24th day of
March 1999.

Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 99-7804 Filed 3-30-99; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78
[Docket No. 98-097-2]

Brucellosis in Cattle; State and Area
Classifications; Mississippi

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the brucellosis regulations
concerning the interstate movement of
cattle by changing the classification of
Mississippi from Class A to Class Free.
We have determined that Mississippi
meets the standards for Class Free
status. The interim rule relieved certain
restrictions on the interstate movement
of cattle from Mississippi.

EFFECTIVE DATE: The interim rule
became effective on October 7, 1998.

FOR FURTHER INFORMATION CONTACT: Dr.
R.T. Rollo, Jr., Staff Veterinarian,
National Animal Health Programs, VS,
APHIS, 4700 River Road Unit 36,
Riverdale, MD 20737-1231; (301) 734—
7709; or e-mail: reed.t.rollo@usda.gov.

SUPPLEMENTARY INFORMATION:

Background

In an interim rule effective and
published in the Federal Register on
October 7, 1998 (63 FR 53780-53781,
Docket No. 98-097-1), we amended the
brucellosis regulations in 9 CFR part 78
by removing Mississippi from the list of
Class A States or areas in § 78.41(b) and
adding it to the list of Class Free States
or areas in 8 78.41(a).

Comments on the interim rule were
required to be received on or before
December 7, 1998. We did not receive
any comments. Therefore, for the
reasons given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

PART 78—BRUCELLOSIS

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR part 78 and
that was published at 63 FR 53780—
53781 on October 7, 1998.

Authority: 21 U.S.C. 111-114a-1, 114q,

115, 117, 120, 121, 123-126, 134b, and 134f;
7 CFR 2.22, 2.80, and 371.2(d).

Done in Washington, DC, this 24th day of
March 1999.
Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 99-7802 Filed 3-30-99; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-87—-AD; Amendment
39-11097; AD 99-07-12]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 747-100, -200, and -300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 747—
100, -200, and -300 series airplanes, that
requires repetitive inspections to detect
cracking of certain lower lobe fuselage
frames, and repair, if necessary. This
amendment is prompted by reports
indicating that fatigue cracks were
found in lower lobe frames on the left
side of the fuselage. The actions
specified by this AD are intended to
detect and correct fatigue cracking of
certain lower lobe fuselage frames,
which could lead to fatigue cracks in the
fuselage skin, and consequent rapid
decompression of the airplane.
DATES: Effective May 5, 1999.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
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of the Federal Register as of May 5,
1999.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Bob
Breneman, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2776;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 747-100, -200, and -300 series
airplanes was published in the Federal
Register on August 4, 1998 (63 FR
41483). That action proposed to require
repetitive inspections to detect cracking
of certain lower lobe fuselage frames,
and repair, if necessary.

Comments Received

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposed Rule

Two commenters support the
proposed rule.

Request To Increase the Threshold and
Allow Discounting of Flights Below 2.0
PSI

One commenter requests that the
proposed AD be revised to reflect the
threshold of 16,000 flight cycles, as
recommended in Boeing Alert Service
Bulletin 747-53A2408, dated April 25,
1996 (which is referenced in the
proposed AD as the appropriate source
of service information for
accomplishment of the required
actions), and to allow discounting of
flight cycles less than 2.0 pounds per
square inch (psi). The commenter states
that the critical crack is not a severed
frame, but a severed frame with a skin
crack. The commenter further states that
there were no reports of skin cracking
associated with the cracked frames, and
that analysis shows that an existing skin
crack at a severed frame will not grow

to critical length prior to the inspection
threshold identified in the referenced
service bulletin. In addition, the fleet
reports used in this analysis were
adjusted to account for flights less that
2.0 psi.

The FAA does not concur with the
commenter’s request. As discussed
under the heading ‘““Differences Between
the Proposed AD and Relevant Service
Bulletin” in the preamble of the
proposed AD, the FAA has received a
report of cracking (i.e., a completely
severed frame, consisting of the frame
web, inner chord, and fail-safe chord)
on an airplane that had accumulated
only 15,227 total flight cycles. As a
result, the FAA determined that a
compliance threshold of 15,000 total
flight cycles for initiating the required
actions is warranted, in that it
represents an appropriate interval of
time allowable for affected airplanes to
continue to operate without
compromising safety.

In the same regard, the FAA does not
find that allowing the discount of flight
cycles below 2.0 psi would adequately
address the unsafe condition. The FAA
has received a report of two adjacent
frames being completely severed on an
airplane that had accumulated 12,817
full pressure cycles, plus 8,761 cycles at
less than 2.0 psi differential pressure.
As stated in the NPRM, this reported
cracking is more indicative of the
reported findings on airplanes that had
accumulated 20,000 total flight cycles. If
the FAA allowed the discount of flight
cycles below 2.0 psi, as recommended
in the referenced service bulletin, the
identified unsafe condition on that
airplane would go undetected for
several thousand flight cycles.
Therefore, the FAA finds that no change
to the final rule is necessary.

Explanation of Changes Made to the
Proposal

The FAA has revised paragraph (c)(1)
of the final rule to also allow repair of
any crack in the subject area to be
accomplished in accordance with data
meeting the type certification basis of
the airplane approved by a Boeing
Company Designated Engineering
Representative who has been authorized
by the FAA to make such findings.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that the change will neither
increase the economic burden on any

operator nor increase the scope of the
AD.

Interim Action

This is considered to be interim
action until the accomplishment of AD
93-08-12, amendment 39-8559 (58 FR
27927, May 12, 1993). That AD requires
a detailed visual internal inspection to
detect cracks in the Section 46 lower
lobe frames, and repair, if necessary, in
accordance with Boeing Service Bulletin
747-53-2349, dated June 27, 1991. The
initial inspection required by AD 93—
08-12 is required prior to the
accumulation of 22,000 total flight
cycles. The FAA now finds that earlier
inspection (i.e., prior to accumulation of
15,000 total flight cycles) of the lower
lobe frames is warranted, as required by
this AD.

Cost Impact

There are approximately 452 Model
Boeing 747-100, -200, and -300 series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
152 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 2 work hours per
airplane to accomplish the required
inspection, and that the average labor
rate is $60 per work hour. Based on
these figures, the cost impact of the
inspection required by this AD on U.S.
operators is estimated to be $18,240, or
$120 per airplane, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
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Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-07-12 Boeing: Amendment 39-11097.
Docket 97-NM—-87-AD.

Applicability: Model 747-100, —200, and
—300 series airplanes, as listed in Boeing
Alert Service Bulletin 747-53A2408, dated
April 25, 1996; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct fatigue cracking of
certain lower lobe fuselage frames, which
could lead to fatigue cracks in the fuselage
skin, and consequent rapid decompression of
the airplane, accomplish the following:

Note 2: Although Boeing Alert Service
Bulletin 747-53A2408, dated April 25, 1996,
allows discount from the compliance
threshold of all flight cycles at or below a
cabin pressure differential of 2.0 pounds per
square inch (psi), this AD requires that all
flight cycles be counted.

(a) For airplanes on which the initial
detailed visual internal inspection of the
Section 46 lower lobe frames required by
paragraph (a)(3) of AD 93-08-12, amendment

39-8559, has not been accomplished:
Perform a detailed visual inspection to detect
cracking of the lower lobe fuselage frames
from Body Station 1820 to Body Station
2100, in accordance with Boeing Alert
Service Bulletin 747-53A2408, dated April
25, 1996, at the later of the times specified
in paragraphs (a)(1) and (a)(2) of this AD:

(1) Prior to the accumulation of 15,000
total flight cycles; or

(2) Within 1,500 flight cycles or 18 months
after the effective date of this AD, whichever
occurs first.

Note 3: Paragraph (a)(3) of AD 93-08-12
requires a detailed visual internal inspection
to detect cracks in the Section 46 lower lobe
frames, in accordance with Boeing Service
Bulletin 747-53—-2349, dated June 27, 1991.
The initial inspection is required prior to the
accumulation of 22,000 total flight cycles, or
within 1,000 flight cycles after June 11, 1993
(the effective date of AD 93-08-12),
whichever occurs later.

Repetitive Inspections

(b) If no cracking is detected during the
inspection required by paragraph (a) of this
AD, repeat the inspection thereafter at
intervals not to exceed 3,000 flight cycles.

Corrective Actions

(c) If any cracking is detected during any
inspection required by paragraph (a) of this
AD, prior to further flight, accomplish
paragraphs (c)(1) and (c)(2) of this AD:

(1) Within 20 inches of the crack location
on the frame, perform a detailed visual
inspection of the adjacent structure to detect
cracking. If any cracking is detected, prior to
further flight, repair in accordance with a
method approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate; the Boeing
747 Structural Repair Manual; or in
accordance with data meeting the type
certification basis of the airplane approved
by a Boeing Company Designated
Engineering Representative who has been
authorized by the Manager, Seattle ACO, to
make such findings.

(2) Repeat the inspection required by
paragraph (a) of this AD thereafter at
intervals not to exceed 3,000 flight cycles.

Optional Terminating Inspection

(d) Accomplishment of the initial detailed
visual internal inspection of the Section 46
lower lobe frames required by paragraph
(a)(3) of AD 93-08-12 constitutes terminating
action for the requirements of this AD.

Alternative Methods of Compliance

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

Special Flight Permits

(f) Special flight permits may be issued in
accordance with §§821.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

Incorporation by Reference

(9) Except as provided by paragraphs (c)(1)
and (d) of this AD, the actions shall be done
in accordance with Boeing Alert Service
Bulletin 747-53A2408, dated April 25, 1996.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(h) This amendment becomes effective on
May 5, 1999.

Issued in Renton, Washington, on March
22, 1999.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 99-7554 Filed 3-30-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-4]

Amendment to Class E Airspace;
Mexico, MO

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Mexico, MO.
DATES: The direct final rule published at
64 FR 6799 is effective on 0901 UTC,
May 20, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426-3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on February 11, 1999 (64 FR
6799). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
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public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
May 20, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on March 16,
1999.
Herman J. Lyons, Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 99-7886 Filed 3—-30-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 99-ACE-2]

Amendment to Class E Airspace;
Grand Island, NE

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Grand Island,
NE.

DATES: The direct final rule published at
64 FR 3832 is effective on 0901 UTC,
May 20, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426—3408.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on January 26, 1999 (64 FR
3832). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
May 20, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on March 16,
1999.

Herman J. Lyons, Jr.,

Manager, Air Traffic Division, Central Region.
[FR Doc. 99-7885 Filed 3-30-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 99-ACE-1]

Amendment to Class E Airspace;
Perryville, MO

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises Class E airspace at Perryville,
MO.

DATES: The direct final rule published at
64 FR 3834 is effective on 0901 UTC,
May 20, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64016;
telephone: (816) 426—3408.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on January 26, 1999 (64 FR
3834). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit an
adverse comment, were received within
the comment period, the regulation
would become effective on May 20,
1999. No adverse comments were
received, and thus this notice confirms
that this direct final rule will become
effective on that date.

Issued in Kansas City, MO on March 16,
1999.
Herman J. Lyons, Jr.,
Manager, Air Traffic Division, Central Region.
[FR Doc. 99-7884 Filed 3-30-99; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 4
[T.D. 99-32]

Addition of Brazil to the List of Nations
Entitled to Reciprocal Exemption from
the Payment of Special Tonnage Taxes

AGENCY: Customs Service, Department
of the Treasury.
ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations to include Brazil
in the list of nations whose vessels are
entitled to reciprocal exemption from
the payment of special tonnage taxes
and light money. Brazil was recently
removed from the list because the
Department of State had informed
Customs that Brazil had implemented a
law discriminating against U.S. vessels
in its preferential tax treatment of
cargoes carried on certain specially-
registered Brazilian vessels. However,
the Department of State now informs
Customs that recent actions by the
Brazilian government have effectively
eliminated this discriminatory tax
treatment; thus, Brazil now qualifies for
the exemption. Accordingly, Customs is
restoring the exemption privileges to
vessels of Brazil.
EFFECTIVE DATE: This amendment is
effective, and the reciprocal privileges
are restored to all Brazilian-registered
vessels, as of March 31, 1999.
FOR FURTHER INFORMATION CONTACT:
Gerry O’Brien, Entry Procedures and
Carriers Branch, (202-927-2320).
SUPPLEMENTARY INFORMATION:

Background

Generally, the United States imposes
regular and special tonnage taxes, and a
duty of a specified amount per ton
denominated “light money,” on all
foreign vessels which enter U.S. ports
(46 U.S.C. App. 121 and 128).

Vessels of a foreign nation, however,
may be exempted from the payment of
such special tonnage taxes and light
money upon presentation of satisfactory
proof that no discriminatory duties of
tonnage or impost are imposed by that
foreign nation on U.S. vessels or their
cargoes (46 U.S.C. App. 141).

The list of nations whose vessels have
been found to be reciprocally exempt
from the payment of any higher tonnage
duties than are applicable to vessels of
the U.S. and from the payment of light
money is found at § 4.22, Customs
Regulations (19 CFR 4.22). Nations
granted these commercial privileges that
subsequently impose discriminatory
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duties are subject to retaliatory
suspension of the exemption from
payment of special tonnage tax and light
money (46 U.S.C. App. 141).

Brazil had previously been included
in the list of nations in §4.22 whose
vessels are exempt from the payment of
special tonnage taxes and light money
(see T.D. 95-14, 60 FR 6966, dated
February 6, 1995). However, Brazil was
recently removed from the list because
the Department of State had informed
Customs that Brazil had enacted a law
that discriminated against U.S. vessels
and the vessels of other countries in its
preferential tax treatment of cargoes
carried by certain specially-registered
Brazilian vessels (see T.D. 98-79, 63 FR
52967, dated October 2, 1998).
Specifically, under that law, the
dutiable value of imported merchandise
carried by the specially-registered
Brazilian vessels did not include freight
charges, while identical imports carried
by U.S. vessels or the vessels of other
countries were subject to duty on freight
charges. This violated the reciprocal
nature of the exemption privilege
granted, and, as such, Brazil no longer
qualified for the exemption.

However, the Department of State has
now informed Customs that the
Brazilian government has since
effectively eliminated the
discriminatory tax treatment in question
and that both the Department of State
and the Department of Transportation’s
Maritime Administration support the
restoration of Brazil to the list of nations
whose vessels are exempt from the
payment of special tonnage taxes and
light money.

As a result, the Department of State,
in accordance with 46 U.S.C. App. 141
and Executive Order 10289 of
September 17, 1951 (16 FR 9499, 3 CFR
1949-1953 Comp. p. 787, as amended,
see 3 U.S.C.A. 301 note), has
recommended to the Secretary of the
Treasury, through Customs, that Brazil
be restored to the list of nations in
§4.22.

Finding

The Customs Service has determined
that the vessels of Brazil are exempt
from the payment of special tonnage
taxes and light money, effective as of
March 31, 1999, and that § 4.22 of the
Customs Regulations should be
amended accordingly. The authority to
amend this section of the Customs
Regulations has been delegated to the
Chief, Regulations Branch.

The Regulatory Flexibility Act,
Executive Order 12866 and
Inapplicability of Public Notice and
Comment and Delayed Effective Date
Requirements

Because this amendment concerns a
foreign affairs function of the United
States, merely implements a statutory
mandate, and involves a matter in
which the general public has no
significant interest, pursuant to 5 U.S.C.
553, notice and public procedure in this
case are considered unnecessary;
further, for the same reason, good cause
exists for dispensing with a delayed
effective date under 5 U.S.C. 553(d)(3).
Since this document is not subject to the
notice and public procedure
requirements of 5 U.S.C. 553, it is not
subject to the provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). Nor does the amendment meet
the criteria for a “‘significant regulatory
action” under E.O. 12866.

List of Subjects in 19 CFR Part 4

Cargo vessels, Customs duties and
inspection, Entry, Maritime carriers,
Vessels.

Amendment to the Regulations

Part 4, Customs Regulations (19 CFR
part 4), is amended as set forth below.

PART 4—VESSELS IN FOREIGN AND
DOMESTIC TRADES

1. The general and relevant specific
authority citations for part 4 continue to
read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 66,
1431, 1433, 1434, 1624; 46 U.S.C. App. 3, 91.

* * * * *

Section 4.22 also issued under 46 U.S.C.
App. 121, 128, 141;

* * * * *

§4.22

2. Section 4.22 is amended by adding
“Brazil”, in appropriate alphabetical
order, to the list of nations entitled to
exemption from special tonnage taxes
and light money.

Dated: March 26, 1999.

Harold M. Singer,

Chief, Regulations Branch.

[FR Doc. 99-7916 Filed 3-30-99; 8:45 am]
BILLING CODE 4820-02-P

[Amended]

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 144

[T.D. 98-74]

RIN 1515-AB99

Lay Order Period; General Order;
Penalties; Correction

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule; correction.

SUMMARY: This document makes a
correction to the document published in
the Federal Register that adopted as a
final rule, with some changes, proposed
amendments to the Customs Regulations
regarding, among other things, the
obligation of the owner, master, pilot,
operator, or agent of an arriving carrier
to provide notice to Customs and to a
bonded warehouse of the presence of
merchandise or baggage that has
remained at the place of arrival or
unlading beyond the time period
provided by regulation without entry
having been completed. The correction
involves a conforming change to the
Customs Regulations pertaining to
rewarehouse entries.

EFFECTIVE DATE: This correction is
effective March 31, 1999.

FOR FURTHER INFORMATION CONTACT: For
legal matters: Jeremy Baskin, Penalties
Branch, Office of Regulations and
Rulings (202) 927-2344.

For operational matters: Steven T.
Soggin, Office of Field Operations, (202)
927-0765.

SUPPLEMENTARY INFORMATION:
Background

On September 25 1998, Customs
published in the Federal Register (63
FR 51283) T.D. 98-74 which adopted as
a final rule, with some changes,
proposed amendments to the Customs
Regulations regarding the obligation of
the owner, master, pilot, operator, or
agent of an arriving carrier to provide
notice to Customs and to a bonded
warehouse of the presence of
merchandise or baggage that has
remained at the place of arrival or
unlading beyond the time period
provided by the regulatory amendments
(that is, the fifteenth calendar day after
landing) without entry having been
completed. The final regulatory texts
specifically require one of the arriving
carrier’s obligated parties, or any party
who takes custody from the arriving
carrier under a Customs-authorized
permit to transfer or in-bond entry, to
provide notice of the unentered
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merchandise or baggage to Customs and
to a bonded warehouse no later than 20
calendar days after landing or after
receipt under the permit to transfer or
after arrival at the port of destination.
The notice to the bonded warehouse
proprietor initiates his obligation to
arrange for transportation and storage of
the unentered merchandise or baggage
at the risk and expense of the consignee.
The final regulatory texts also provide
for penalties or liquidated damages
against the owner or master of any
conveyance, or agent thereof, for failure
to provide the required notice to
Customs or to a bonded warehouse
proprietor. The final regulations further
provide for the assessment of liquidated
damages against any party who accepts
custody of the merchandise or baggage
under a Customs-authorized permit to
transfer or in-bond entry and who fails
to notify Customs and a bonded
warehouse of the presence of such
unentered merchandise or baggage and
also against the warehouse operator who
fails to take required possession of the
merchandise or baggage.

The final regulatory texts as
summarized above resulted from
amendments to the underlying statutory
authority effected by sections 656 and
658 contained within the Customs
Modernization provisions of the North
American Free Trade Agreement
Implementation Act (Pub. L. 103-182,
107 Stat. 2057) and are primarily
reflected in a revised §4.37 (19 CFR
4.37) and in new §8§122.50 and 123.10
(19 CFR 122.50 and 123.10), each of
which is entitled ““[g]eneral order.”
(T.D. 98-74 also included a number of
conforming changes to the Customs
Regulations in order to reflect a number
of other statutory amendments and
repeals effected by the Customs
Modernization provisions and in order
to reflect the recent recodification and
reenactment of title 49, United States
Code; the correction contained in this
document bears no relationship to those

other regulatory amendments.)
Although T.D. 98-74 also included a

number of conforming regulatory
changes to ensure consistency with the
terms of revised §4.37 and new
8§122.50 and 123.10 (involving, for
example, the removal or replacement of
obsolete references to a “‘5-day” or “lay
order” period or “‘extension’’ thereof),
§144.41(g) of the Customs Regulations
(19 CFR 144.41(g)) was overlooked in
this regard. This provision concerns the
treatment of merchandise in a
rewarehouse context. The present text,
by referring to a rewarehouse entry not
filed “before the expiration of 5 days
after its arrival or any authorized
extension,” is inconsistent with, and

thus could give rise to uncertainty
regarding the proper and intended
applicability of, §8§4.37, 122.50 and
123.10 in a rewarehouse context.
Therefore, T.D. 98-74 should have
included an appropriate revision of
§144.41(g) to clarify the operation of
those general order provisions in that
specific context. This document corrects
this oversight.

Correction of Publication

In the document published in the
Federal Register as T.D. 98-74 on
September 25, 1998 (63 FR 51283), on
page 51290, in the third column, the
following part 144 amendment is added
in appropriate numerical order:

PART 144—WAREHOUSE AND
REWAREHOUSE ENTRIES AND
WITHDRAWALS

1. The authority citation for part 144
continues to read in part as follows:

Authority: 19 U.S.C. 66, 1484, 1557, 1559,
1623, 1624.
* * * * *

2.1n §144.41, paragraph (g) is revised
to read as follows:

§144.41 Entry for rewarehouse.
* * * * *

(9) Failure to enter. If the rewarehouse
entry is not filed within 15 calendar
days after its arrival, the merchandise
shall be disposed of in accordance with
the applicable procedures in §4.37 or
§122.50 or §123.10 of this chapter.
However, merchandise sent to a general
order warehouse shall not be sold or
otherwise disposed of as unclaimed
until the expiration of the original 5-
year period during which the
merchandise may remain in warehouse
under bond.
* * * * *

Dated: March 26, 1999.
John A. Durant,
Acting Assistant Commissioner, Office of
Regulations and Rulings.
[FR Doc. 99-7917 Filed 3-30-99; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Parts 203 and 204
[Docket No. FR-4288—C-02]
RIN 2502-AH08

Builder Warranty for High-Ratio FHA-
Insured Single Family Mortgages for
New Homes

AGENCY: Office of the Assistant
Secretary for Housing-Federal Housing
Commissioner, HUD.

ACTION: Interim rule; technical
correction.

SUMMARY: On March 25, 1999, HUD
published an interim rule revising the
warranty requirements applicable to
high-ratio FHA-insured single family
mortgages on new homes. This
document corrects errors in the
preamble to that interim rule.

EFFECTIVE DATE: April 27, 1999.

FOR FURTHER INFORMATION CONTACT:
Vance Morris, Director, Home Mortgage
Insurance Division, Room 9266,
Department of Housing and Urban
Development, 451 7th St., Washington,
DC 20410, 202-708-2700. (This is not a
toll-free number.) For hearing- and
speech-impaired persons, this number
may be accessed via TTY by calling the
Federal Information Relay Service at 1—
800-877-8339.

SUPPLEMENTARY INFORMATION:

On March 25, 1999, 64 FR 14572,
HUD published an interim rule revising
the warranty requirements applicable to
high-ratio FHA-insured single family
mortgages on new homes. Two errors in
the preamble for that interim rule need
correction. In explaining the meaning of
“new construction” or “‘new home”’, we
inadvertently omitted a “‘not”. In
footnote 1, we provided an Internet
address that cannot be accessed by non-
HUD servers.

Accordingly, FR Doc. 99-7345,
Builder Warranty for High-Ratio FHA-
Insured Single Family Mortgages for
New Homes (FR-4288-1-01), published
in the Federal Register on March 25,
1999 (64 FR 14572), is corrected as
follows:

1. On page 14572, second column, the
second complete sentence is revised to
read as follows: “(In this preamble,
“‘new construction” or ‘““new home”
refers to any home that was not
completed earlier than 1 year before the
date of the application for mortgage
insurance).”

2. On page 14572, third column,
footnote 1, the Internet address is
amended to read “‘http://
www.hudclips.org/sub-nonhud/htmi/
forms.htm”’.

Dated: March 26, 1999.
Camille E. Acevedo,
Assistant General Counsel for Regulations.
[FR Doc. 99-7920 Filed 3—-30-99; 8:45 am]
BILLING CODE 4210-27-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300824; FRL-6069-4]
RIN 2070-AB78

Fenbuconazole; Extension of
Tolerance for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation extends a
time-limited tolerance for residues of
the fungicide fenbuconazole and its
metabolites in or on blueberry at 1.0
part per million (ppm) for an additional
1-year period. This tolerance will expire
and is revoked on December 31, 2000.
This action is in response to EPA’s
granting of an emergency exemption
under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA) authorizing use of the
pesticide on blueberry. Section 408(1)(6)
of the Federal Food, Drug, and Cosmetic
Act requires EPA to establish a time-
limited tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under FIFRA section 18.

DATES: This regulation becomes
effective March 31, 1999. Objections
and requests for hearings must be
received by EPA, on or before June 1,
1999.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number [OPP-300824],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300824], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epa.gov. Copies of electronic
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 or
ASCII file format. All copies of
electronic objections and hearing
requests must be identified by the
docket control number [OPP-300824].
No Confidential Business Information
(CBI) should be submitted through e-
mail. Copies of electronic objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Daniel Rosenblatt, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location , telephone
number, and e-mail address: Rm. 286,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA, 703-308-9375,
rosenblatt.dan@epa.gov.

SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of June 10, 1998 (63 FR
31633) (FRL-5791-5), which announced
that on its own initiative under section
408 of the Federal Food, Drug, and
Cosmetic Act (FFDCA), 21 U.S.C. 346a
and (1)(6), as amended by the Food
Quality Protection Act of 1996 (FQPA)
(Pub. L. 104-170) it established a time-
limited tolerance for the residues of
fenbuconazole and its metabolites in or
on blueberry at 1.0 ppm, with an
expiration date of December 31, 1999.
EPA established the tolerance because
section 408(l)(6) of the FFDCA requires
EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under FIFRA section 18. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of fenbuconazole on blueberry for
this year growing season due to the fact
that there are no registered alternatives
to control mummy berry disease in
blueberries. After having reviewed the
submission, EPA concurs that
emergency conditions exist. EPA has
authorized under FIFRA section 18 the
use of fenbuconazole on blueberry for

control of mummy berry disease in
blueberry.

EPA assessed the potential risks
presented by residues of fenbuconazole
in or on blueberry. In doing so, EPA
considered the safety standard in
FFDCA section 408(b)(2), and decided
that the necessary tolerance under
FFDCA section 408(1)(6) would be
consistent with the safety standard and
with FIFRA section 18. The data and
other relevant material have been
evaluated and discussed in the final rule
of June 10, 1998. Based on that data and
information considered, the Agency
reaffirms that extension of the time-
limited tolerance will continue to meet
the requirements of section 408(1)(6).
Therefore, the time-limited tolerance is
extended for an additional 1-year
period. EPA will publish a document in
the Federal Register to remove the
revoked tolerance from the Code of
Federal Regulations (CFR). Although
this tolerance will expire and is revoked
on December 31, 2000, under FFDCA
section 408(l)(5), residues of the
pesticide not in excess of the amounts
specified in the tolerance remaining in
or on blueberry after that date will not
be unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA and the application
occurred prior to the revocation of the
tolerance. EPA will take action to revoke
this tolerance earlier if any experience
with, scientific data on, or other
relevant information on this pesticide
indicate that the residues are not safe.

I. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to *‘object” to a tolerance
regulation as was provided in the old
section 408 and in section 409.
However, the period for filing objections
is 60 days, rather than 30 days. EPA
currently has procedural regulations
which govern the submission of
objections and hearing requests. These
regulations will require some
modification to reflect the new law.
However, until those modifications can
be made, EPA will continue to use those
procedural regulations with appropriate
adjustments to reflect the new law.

Any person may, by June 1, 1999, file
written objections to any aspect of this
regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
under the “ADDRESSES” section (40
CFR 178.20). A copy of the objections
and/or hearing requests filed with the
Hearing Clerk should be submitted to
the OPP docket for this rulemaking. The
objections submitted must specify the
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provisions of the regulation deemed
objectionable and the grounds for the
objections (40 CFR 178.25). Each
objection must be accompanied by the
fee prescribed by 40 CFR 180.33(i). EPA
is authorized to waive any fee
requirement “when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding
tolerance objection fee waivers, contact
James Tompkins, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Rm. 239, Crystal Mall
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 305-5697,
tompkins.jim@epa.gov. Requests for
waiver of tolerance objection fees
should be sent to James Hollins,
Information Resources and Services
Division (7502C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460.

If a hearing is requested, the
objections must include a statement of
the factual issues on which a hearing is
requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the requestor
(40 CFR 178.27). A request for a hearing
will be granted if the Administrator
determines that the material submitted
shows the following: There is genuine
and substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established, resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

11. Public Record and Electronic
Submissions

EPA has established a record for this
regulation under docket control number
[OPP-300824] (including any comments
and data submitted electronically). A

public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBlI, is available
for inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Hwy., Arlington, VA.

Objections and hearing requests may
be sent by e-mail directly to EPA at:

opp-docket@epa.gov.

E-mailed objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.

The official record for this regulation,
as well as the public version, as
described in this unit will be kept in
paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official record which will also
include all comments submitted directly
in writing. The official record is the
paper record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

I11. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes a tolerance
under section 408 of the FFDCA. The
Office of Management and Budget
(OMB) has exempted these types of
actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title 1l of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specficed by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from

Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since tolerances and
exemptions that are established under
section 408(l)(6) of FFDCA, such as the
tolerance/exemption in this final rule,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950), and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19, 1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
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affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected
officials and other representatives of
Indian tribal governments ““‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

IV. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and the Comptroller General of
the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: March 17, 1999.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180-[AMENDED]
1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346(a), and
371.

§180.480 [Amended]

2. In § 180.480, by amending the table
in paragraph (b), for the commodity
“blueberries” by changing the date *“12/
31/99” to read “‘12/31/00".

[FR Doc. 99-7436 Filed 3—-30-99; 8:45 am]
BILLING CODE 6560-50-F

GENERAL SERVICES
ADMINISTRATION

48 CFR Part 552

[APD 2800.12A, CHGE 82]

RIN 3090-AG96

General Services Administration

Acquisition Regulation; Small
Business Subcontracting Program

AGENCY: Office of Acquisition Policy,
GSA.

ACTION: Final rule.

SUMMARY: The General Services
Administration Acquisition Regulation
(GSAR) is amended to make the GSAR
clauses consistent with FAC 97-10 of
the Federal Acquisition Regulation
(FAR).

DATES: Effective March 31, 1999.

FOR FURTHER INFORMATION CONTACT:
Rhonda Cundiff, GSA Acquisition
Policy Division, (202) 501-0044.
SUPPLEMENTARY INFORMATION:

A. Background

This change updates GSAR clauses to
include HUBZone small business
concerns in subcontracting plan
requirements.

B. Executive Order 12886

This regulatory action was not subject
to Office of Management and Budget
review under Executive Order 12866,
dated September 30, 1993, and is not a
major rule under 5 U.S.C. 804. The
impact on small businesses derives from
the changes made to the FAR rule, and
the impacts were discussed in that
rule’s Final Regulatory Flexibility
Analysis.

C. Regulatory Flexibility Act

This final rule will not have a
significant economic impact on a
substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.

D. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because the changes to the
GSAR do not impose recordkeeping or
information collection requirements, or
otherwise collect information from
offerors, contractors, or members of the
public that require approval of the
Office of Management and Budget under
44 U.S.C. 3501 et seq.

List of Subjects in 48 CFR Part 552

Government procurement.

Accordingly, 48 CFR 552 is amended
as follows:

1. The authority citation for 48 CFR
Part 552 continues to read as follows:

Authority: 40 U.S.C. 486(c).

PART 552 SOLICITATION PROVISIONS
AND CONTRACT CLAUSES

2. Section 552.219-72 is revised to
read as follows:

552.219-72 Notice to offerers of
subcontracting plan requirements.

As prescribed in 519.708(a), insert the
following provision:

Notice to Offerers of Subcontracting Plan
Requirements (Mar 1999)

The General Services Administration
(GSA) is committed to assuring that
maximum practicable opportunity is
provided to small, HUBZone small, small
disadvantaged, and women-owned small
business concerns to participate in the
performance of this contract consistent with
its efficient performance. GSA expects any
subcontracting plan submitted pursuant to
FAR 52.219-9, Small Business
Subcontracting Plan, to reflect this
commitment. Consequently, an offeror, other
than a small business concern, before being
awarded a contract exceeding $500,000
($1,000,000 for construction), must
demonstrate that its subcontracting plan
represents a creative and innovative program
for involving small, HUBZone small, small
disadvantaged, and women-owned small
business concerns as subcontractors in the
performance of this contract.

(End of Provision)

3. Section 552.219-73 is revised to
read as follows:

552.219-73 Preparation, submission, and
negotiation of subcontracting plans.

As prescribed in 519.708(b), insert the
following provision:

Preparation, Submission, and Negotiation of
Subcontracting Plans (Mar 1999)

(a) An offeror, other than a small business
concern, submitting an offer that exceeds
$500,000 ($1,000,000 for construction) shall
submit a subcontracting plan with its initial
offer. The subcontracting plan will be
negotiated concurrently with price and any
required technical and management
proposals, unless the offeror submits a
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previously-approved commercial products
plan.

(b) Maximum practicable utilization of
small, HUBZone small, small disadvantaged,
and women-owned small business concerns
as subcontractors is a matter of national
interest with both social and economic
benefits. The General Services
Administration (GSA) expects that an
offeror’s subcontracting plan will reflect a
commitment to assuring that small,
HUBZone small, small disadvantaged, and
women-owned small business concerns are
provided the maximum practicable
opportunity, consistent with efficient
contract performance, to participate as
subcontractors in the performance of the
resulting contract. An offeror submitting a
commercial products plan can reflect this
commitment through subcontracting
opportunities it provides that relate to the
offeror’s production generally; i.e., for both
its commercial and Government business.

(c) GSA believes that this potential contract
provides significant opportunities for the use
of small, HUBZone small, small
disadvantaged, and women-owned small
business concerns as subcontractors.
Consequently, in addressing the eleven
elements described at FAR 52.219-9(d) of the
clause in this contract entitled Small
Business Subcontracting Plan, the offeror
shall:

(1) Demonstrate that its subcontracting
plan represents a creative and innovative
program for involving small, HUBZone small,
small disadvantaged, and women-owned
small business concerns in performing the
contract.

(2) Include a description of the offeror’s
subcontracting strategies used in any
previous contracts, significant achievements,
and how this plan will build upon those
earlier achievements.

(3) Demonstrate through its plan that it
understands the small business
subcontracting program’s objectives and
GSA'’s expectations, and it is committed to
taking those actions necessary to meet these
goals or objectives.

(d) In determining the acceptability of any
subcontracting plan, the Contracting Officer
will take each of the following actions:

(1) Review the plan to verify that the
offeror demonstrates an understanding of the
small business subcontracting program’s
objectives and GSA’s expectations with
respect to the program and has included all
the information, goals, and assurances
required by FAR 52.219-9.

(2) Consider previous goals and
achievements of contractors in the same
industry.

(3) Consider information and potential
sources obtained from agencies administering
national and local preference programs and
other advocacy groups in evaluating whether
the goals stated in the plan adequately reflect
the anticipated potential for subcontracting
to small, HUBZone small, small
disadvantaged, and women-owned small
business concerns.

(4) Review the offeror’s description of its
strategies, historical performance and
significant achievements in placing
subcontracts for the same or similar products

or services with small, HUBZone small, small
disadvantaged, and women-owned small
business concerns. The offeror’s description
can apply to commercial as well as previous
Government contracts.

(e) Failure to submit an acceptable
subcontracting plan and/or correct
deficiencies in a plan within the time
specified by the Contracting Officer shall
make the offeror ineligible for award.

(End of Provision)

4. Section 552.219-74 is revised to
read as follows:

552.219-74 Goals for subcontracting plan.

As prescribed in 519.708(c), insert the
following provision:

Goals for Subcontracting Plan (Mar 1999)

(a) Maximum practicable utilization of
small, HUBZone small, small disadvantaged,
and women-owned small business concerns
as subcontractors is a matter of national
interest with both social and economic
benefits.

(1) The General Services Administration’s
(GSA'’s) commitment to ensuring that
maximum practicable opportunity is
provided to small, HUBZone small, small
disadvantaged, and women-owned small
business concerns to participate as
subcontractors in the performance of this
contract, consistent with its efficient
performance, must be reflected in the
offeror’s subcontracting plan submitted
pursuant to the clause of this contract at FAR
52.219-9, Small Business Subcontracting
Plan.

(2) In addressing the eleven elements
described at FAR 52.219-9(d), the offeror
shall demonstrate that its subcontracting plan
represents a creative and innovative program
for involving small, HUBZone small, small
disadvantaged, and women-owned small
business concerns in performing this
contract. An offeror submitting a commercial
products plan can demonstrate its
commitment in providing maximum
practicable opportunities through
subcontracting opportunities it provides to
small, HUBZone small, small disadvantaged,
and women-owned small business concerns
that relate to the offeror’s production
generally; i.e., for both its commercial and
Government business.

(3) The subcontracting plan shall include
a description of the offeror’s subcontracting
strategies used in previous contracts and
significant achievements, with an
explanation of how this plan will build upon
those earlier achievements. Additionally, the
offeror shall demonstrate through its plan
that it understands the small business
subcontracting program’s objectives, GSA’s
expectations, and is committed to taking
those actions necessary to meet these goals or
objectives.

(b) GSA believes that this contract provides
significant opportunities for the use of small
HUBZone small, small disadvantaged, and
women-owned small business concerns and
subcontractors. Accordingly, it is anticipated
that an acceptable subcontracting plan will
contain at least the following goals:

Small Business: percent

HUBZone Small Business: percent
Small Disadvantaged Business:

percent
Women-Owned Small Business:

percent

Note: Target goals are expressed as a
percentage of planned subcontracting dollars.
(c) In determining the acceptability of any
subcontracting plan, the Contracting Officer

will—

(1) Review the plan to verify that the
offeror has demonstrated an understanding of
the small business subcontracting program’s
objectives and GSA’s expectations with
respect to the programs and has included all
the information, goals, and assurances
required by FAR 52.219-9;

(2) Consider previous goals and
achievements of contractors in the same
industry;

(3) Consider information and potential
sources obtained from agencies administering
national and local preference programs and
other advocacy groups in evaluating whether
the goals stated in the plan adequately reflect
the anticipated potential for subcontracting
to small, HUBZone small, small
disadvantaged, and women-owned small
business concerns; and

(4) Review the offeror’s description of its
strategies, historical performance and
significant achievements in placing
subcontracts for the same or similar products
or services with small, HUBZone small, small
disadvantaged, and women-owned small
business concerns. The offeror’s description
can apply to commercial as well as previous
Government contracts.

(d) Failure to submit an acceptable
subcontracting plan and/or correct
deficiencies in a plan within the time
specified by the Contracting Officer shall
make the offeror ineligible for award.

(End of Provision)

Alternate | (DEC 1995)

As prescribed in 519.708(c), delete
paragraph (b) of the basic provision and
redesignate paragraphs (c) and (d) as
paragraphs (b) and (c).

Dated: March 25, 1999.

Les Davison,

Acting Deputy Associate Administrator for
Acquisition Policy.

[FR Doc. 99-7828 Filed 3—-30-99; 8:45 am]
BILLING CODE 6820-61-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[1.D. 032299A]

Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Renewal of
Exempted Fishing Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
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Atmospheric Administration, NOAA,
Commerce.

ACTION: Renewal of Exempted Fishing
Permits (EFPs) for monitoring salmon
bycatch in the Washington-Oregon-
California (WOC) shore-based Pacific
whiting fishery.

SUMMARY: NMFS announces the receipt
of an application, and NMFS’ intent to
renew EFPs to vessels participating in
an observation program to monitor the
incidental take of salmon and
groundfish in the shore-based
component of the Pacific whiting
fishery. These EFPs are necessary to
allow trawl vessels fishing for Pacific
whiting to delay sorting of prohibited
species and groundfish catch in excess
of cumulative trip limits until the point
of offloading. These activities are
otherwise prohibited by Federal
regulations.

DATES: The EFPs will be effective no
earlier than April 1, 1999, and would
expire no later than May 31, 2000, but
could be terminated earlier under terms
and conditions of the EFPs and other
applicable laws.

ADDRESSES: Copies of the EFPs are
available from Katherine King,
Northwest Region, NMFS, 7600 Sand
Point Way NE., Bldg. 1, Seattle, WA
98115-0070.

FOR FURTHER INFORMATION CONTACT:
Katherine King 206-526-6145.
SUPPLEMENTARY INFORMATION: This
action is authorized by the Magnuson-
Stevens Fishery Conservation and
Management Act and implementing
regulations at 50 CFR 600.745, which
state that EFPs may be used to authorize
fishing activities that would otherwise
be prohibited.

NMPFS received an application
requesting renewal of these EFPs from
the States of Washington, Oregon, and
California at the March 8-12, 1999,
Pacific Fishery Management Council
(Council) meeting in Portland, OR. An
opportunity for public testimony was
provided during the Council meeting.
The Council recommended that NMFS
issue the EFPs, as requested by the
States.

Renewal of these EFPs, to about 40
vessels, would continue an ongoing
program to collect information on the
bycatch of salmon and groundfish in
whiting harvests delivered to shoreside
processing facilities by domestic trawl
vessels operating off WOC. Sorting the
catch at sea can hurt the whiting quality
because whiting deteriorates rapidly if it
is not immediately chilled. Issuing EFPs
will allow vessels to delay sorting of
groundfish catch in excess of
cumulative trip limits and prohibited

species until offloading. Delaying
sorting until offloading will allow state
biologists to collect bycatch data for
total catch estimates and will enable
whiting quality to be maintained.
Without an EFP, groundfish regulations
at 50 CFR 660.306(b) require vessels to
sort their prohibited species bycatch
and return them to sea as soon as
practicable with minimum injury. To
allow state biologists to sample unsorted
whiting, it is also necessary to include
provisions for potential overages of
groundfish trip limits which is
prohibited by regulations at 50 CFR
660.306(h).

Authority: 16 U.S.C. 1801 et seq.
Dated: March 25, 1999.

Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-7889 Filed 3-30-99; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[1.D. 032599B]

RIN 0648-AL89

Fisheries of the Exclusive Economic
Zone Off Alaska; Overfished Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of overfished fishery.

SUMMARY: NMFS has identified the
eastern Bering sea stock of C. bairdi as
overfished. The identification of
overfished stocks is required by the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), as amended by
the Sustainable Fisheries Act (SFA). The
purpose of this notice is to notify the
public that the North Pacific Fishery
Management Council (Council) has been
informed that the stock is overfished
and has been directed to initiate action
to end overfishing and rebuild the stock.
FOR FURTHER INFORMATION CONTACT:
George H. Darcy, NMFS, 301/713-2341.
SUPPLEMENTARY INFORMATION:

Background

This action is required by the
Magnuson-Stevens Act (16 U.S.C. 1801
et seq.) as amended by the SFA, which
was signed into law on October 11,
1996. Section 304(e) of the Magnuson-
Stevens Act requires that upon

determination that a fishery is
overfished, the Secretary of Commerce
(Secretary) shall immediately notify the
appropriate fishery management council
and request that action be taken to end
overfishing in the fishery and to
implement conservation and
management measures to rebuild
affected stocks. The fishery managment
council has one year from the date of
notification to prepare a plan to end
overfishing in the fishery and to rebuild
affected stocks.

On March 3, 1999, the Secretary
approved Amendment 7 to the Fishery
Management Plan (FMP) for the
Commercial King and Tanner Crab
Fisheries in the Bering Sea/Aleutian
Islands (BSAI) (64 FR 11390, March 9,
1999). Pursuant to section 303(a)(10) of
the Magnuson-Stevens Act, and the
national standard guidelines (50 CFR
part 600), the amendment revises the
definitions of overfishing, maximum
sustainable yield, and optimum yield
for the king and Tanner crab fisheries in
the BSAI. Under the new definitions,
the eastern Bering Sea C. bairdi Tanner
crab spawning biomass is below the
minimum sustainable stock size
threshold, and is deemed overfished.
Pursuant to section 304 of the
Magnuson-Stevens Act, NMFS notified
the Council by letter on March 3, 1999,
that the stock is overfished, as follows:

Mr. Richard B. Lauber, Chairman

North Pacific Fishery Management Council

605 West 4th Avenue, Suite 306

Anchorage, Alaska 99501-2252

Dear Mr. Lauber:

| have approved Amendment 7 to the
Fishery Management Plan (FMP) for the
Commercial King and Tanner Crab Fisheries
in the Bering Sea/Aleutian Islands and
Amendment 6 to the FMP for the Scallop
Fishery Off Alaska. These amendments revise
the definitions of overfishing for the crab and
scallop species or species groups in the
FMPs. This action is necessary for
compliance with the Magnuson-Stevens
Fishery Conservation and Management Act
(Magnuson-Stevens Act) and will advance
the Council’s ability to achieve, on a
continuing basis, the optimum yield from
fisheries under its jurisdiction.

A notice of availability for the proposed
Amendments 7 and 6, which describes the
proposed amendments and invited comments
from the public, was published in the
Federal Register at 63 FR 66112 on December
1, 1998. No regulatory changes are associated
with these amendments. A Notice of
Approval for the amendments will be
published shortly in the Federal Register,
informing the public of the approval
decisions.

Based on the overfishing definitions
contained in Amendment 7 to the crab FMP,
we determine C. bairdi to be overfished. By
March 3, 2000, the Council is required by
section 304(e) of the Magnuson-Stevens Act
to prepare and submit conservation and
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management measures to end overfishing and
rebuild the C. bairdi stock. The rebuilding
program must be as short as possible, but not
exceed 10 years, except if the biology of the
stock or other environmental conditions
dictate otherwise.

Sincerely,

Steven Pennoyer, Regional Administrator

Dated: March 25, 1999.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-7888 Filed 3-30-99; 8:45 am]
BILLING CODE 3510-22-F
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Proposed Rules

Federal Register

Vol. 64, No. 61
Wednesday, March 31, 1999

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL RESERVE SYSTEM
12 CFR Parts 208, 211, and 225

[Regulations H, K and Y; Docket No. R—
1019]

Membership of State Banking
Institutions in the Federal Reserve
System; International Banking
Operations; Bank Holding Companies
and Change in Bank Control

AGENCY: Board of Governors of the
Federal Reserve System.

ACTION: Withdrawal of notice of
proposed rulemaking.

SUMMARY: The Board of Governors of the
Federal Reserve System (Board)
published a Notice of Proposed
Rulemaking in the Federal Register on
December 7, 1998. The proposed
regulation would have required state
member banks, certain bank holding
companies and their nonbank
subsidiaries, certain U.S. branches and
agencies and nonbank subsidiaries of
foreign banks, and Edge and Agreement
corporations (collectively referred to as
a “‘bank’ or ““banks’’) to develop and
maintain ‘“Know Your Customer”
programs. The Board received over
17,000 comments, the overwhelming
majority of which were strongly
opposed to the adoption of the proposed
regulation. After considering the issues
raised by the comments, and in view of
the strong opposition to the proposed
regulation, the Board is withdrawing the
Notice of Proposed Rulemaking.

DATES: The proposed rule is withdrawn
on March 31, 1999.

FOR FURTHER INFORMATION CONTACT:
Richard A. Small, Assistant Director,
Division of Banking Supervision and
Regulation, (202) 452-5235 or Pamela J.
Johnson, Senior Anti-Money Laundering
Coordinator, Division of Banking
Supervision and Regulation, (202) 728—
5829. For users of Telecommunications
Devices for the Deaf (TDD) only contact
Diane Jenkins, (202) 452—-3544, Board of
Governors of the Federal Reserve

System, 20th and C Streets, N.W.,
Washington, D.C. 20551.
SUPPLEMENTARY INFORMATION: On
December 7, 1998, the Board published
proposed revisions to Part 208
(Membership of State Banking
Institutions in the Federal Reserve
System (Regulation H)), Part 211
(International Banking Operations
(Regulation K)) and Part 225 (Bank
Holding Companies and Change in Bank
Control (Regulation Y)) of the Board’s
Rules (63 FR 67516, December 7, 1998).
The proposed revisions were intended
to provide guidance to banks to
facilitate and ensure their compliance
with existing federal reporting and
record keeping requirements, such as
those found in the Bank Secrecy Act. It
was intended to help protect the
integrity and reputation of the financial
services industry and assist the
government in its efforts to combat
money laundering and other illegal
activities that might be occurring
through financial institutions.

The Board’s proposal was
substantially the same as regulations
proposed by the Federal Deposit
Insurance Corporation, the Office of the
Comptroller of the Currency and the
Office of Thrift Supervision.

The Board received more than 17,000
comments. Comments were received
from community, regional and
multinational banks, members of
Congress, trade and industry groups, as
well as the general public.

The overwhelming majority of
commenters were individual, private
citizens who voiced strong opposition to
the proposal as an invasion of personal
privacy. Other issues raised by these
commenters included the Board’s
authority to issue the proposal; the cost
of any ““Know Your Customer’ program
would be passed on to customers; and
the regulation would be ineffective in
preventing money laundering and other
illicit financial activities.

Banks and trade associations that
commented on the proposal uniformly
opposed its implementation. Their
arguments against the proposal included
the following: (1) The regulation would
be very costly to implement, especially
for small banks; (2) a “*Know Your
Customer” program would invade
customer privacy; (3) commercial banks
would be unfairly disadvantaged and
lose customers if all segments of the
financial services industry were not

covered; (4) compliance with the
regulation would divert resources from
Year 2000 preparation; (5) the Board
lacked authority to adopt the regulation;
(6) public confidence in the banking
industry would be harmed by the
regulation; and (7) the regulation is both
unnecessary and redundant, as banks
are already familiar with their
customers and have adequate
procedures in place.

The Board has carefully reviewed the
comments received during the 90-day
comment period. Based upon that
review, and in light of the
overwhelming objections raised by the
public, the Board has decided to
withdraw the proposed regulation.

By order of the Board of Governors of the
Federal Reserve System, March 25, 1999.
Robert deV. Frierson,

Associate Secretary of the Board
[FR Doc. 997837 Filed 3—-30-99; 8:45 am]
BILLING CODE 6210-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR PARTS 240 and 249b

[Release No. 34-41204; File No. S7-11-99]
RIN 3235-AH44

Revised Transfer Agent Form and
Related Rule

AGENCY: Securities and Exchange
Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange
Commission (Commission) is publishing
for comment its proposal to amend Rule
17Ac2-2 and related Form TA-2 and its
proposal to rescind Rule 17a—-24 under
the Securities Exchange Act of 1934.
The amendment would make technical
corrections and provide greater clarity
to Form TA-2. Accordingly, the
amendments are designed to clarify
filing requirements and instructions;
eliminate or change ambiguous terms
and phrases; delete certain redundant or
unnecessary questions; and add
questions that would help the
Commission to more effectively monitor
the transfer agent industry.

DATES: Comments are due on or before
May 17, 1999.

ADDRESSES: Comments should be
submitted in triplicate to Jonathan G.
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Katz, Secretary, Securities and Exchange
Commission, 450 Fifth Street, N.W.,
Washington, D.C. 20549-0609.
Comments also may be submitted
electronically at the following E-mail
address: rule-comments@sec.gov. All
comment letters should refer to File No.
S7-11-99; this file number should be
included on the subject line if E-mail is
used. All comments received will be
available for public inspection and
copying in the Commission’s Public
Reference Room, 450 5th Street, N.W.,
Washington, D.C. 20549. Electronically
submitted comment letters will be
posted on the Commission’s Internet
Web site (http://www.sec.gov).

FOR FURTHER INFORMATION CONTACT: Jerry
W. Carpenter, Assistant Director, or Lori
R. Bucci, Special Counsel, at 202/942—
4187, Office of Risk Management and
Control, Division of Market Regulation,
Securities and Exchange Commission,
Washington, D.C. 20549-1001.

SUPPLEMENTARY INFORMATION:

l. Introduction

Transfer agents play an essential role
in the processing of securities
transactions and recordkeeping for
securities issuers. The Commission is
reviewing the regulations that apply to
transfer agents to determine whether
changes are necessary or appropriate. In
this release, we propose a variety of
amendments to Form TA-2,1 the annual
reporting mechanism for all registered
transfer agents.

Form TA-2 has not been reviewed
since it was adopted in 1986.2 Since that
time, a variety of ambiguities and
inconsistencies in the form have come
to light. Also, we believe that the quality
of the data obtained from transfer agents
can be improved. It is essential that the
Commission receive accurate
information that can be processed and
evaluated efficiently by our staff
because there is no self-regulatory
organization for transfer agents,
resulting in more direct oversight
responsibility for the Commission and
the other appropriate regulatory
agencies (ARAs).3 The amendments
proposed today are intended to enhance
our oversight capabilities.

117 CFR 249b.102.

2 Securities Exchange Act Release No. 23084
(March 27, 1986), 51 FR 12124. Form TA-2 is
referenced in 17 CFR 249b.102.

3The term “‘appropriate regulatory agency’ is
defined in Section 3(a)(34) of the Securities
Exchange Act of 1934, 17 U.S.C. 78c(a)(34), and
includes the Commission, the Board of Governors
of the Federal Reserve System, the Federal Deposit
Insurance Corporation, and the Office of the
Comptroller of the Currency.

A. Rule 17Ac2-2 and Form TA-2

In 1975, Congress enacted legislation
for the regulation of the securities
processing industry.4 The legislation
requires transfer agents to register, and
gives the ARAs the authority to develop
registration requirements. Every transfer
agent that is subject to registration must
file a Form TA-1 with its ARA.5
Congress gave the Commission broad
rulemaking and enforcement authority
over all transfer agents ¢ although the
bank regulatory agencies were given
primary responsibility for oversight of
bank transfer agents.”

In 1986, the Commission adopted
Rule 17Ac2-2, which requires all
registered transfer agents to file an
annual report of their business activities
on Form TA-2.8 As part of the
Commission’s continuing efforts to
improve and simplify rules and forms,
the Commission proposes to amend
Rule 17Ac2-2 and Form TA-2. The
proposed amendments would allow the
Commission to obtain clearer and more
comprehensive information from
transfer agents about their activities.
Essentially, the proposed amendments
would:

« elicit additional information
regarding transfer agent business
activities, such as direct purchase and
dividend reinvestment plan accounts,
buy-ins, and turnaround time for
routine items;

« request more useful lost
securityholder information;

« enhance service company
information;

 eliminate the filing exception;

« clarify the filing requirements and
instructions;

« conform reporting periods;

« delete unnecessary questions; and

« make technical changes.

B. Lost Securityholders

To address the problem of lost
securityholders,® on October 1, 1997,

4Pub. L. 94-29 (June 4, 1975), known as the
Securities Acts Amendments of 1975. The securities
processing industry refers to both transfer agents
and clearing agencies.

5Section 17A(c)(2) of the Exchange Act. Form
TA-1 is referenced in 17 CFR 249b.100.

6 Section 17A(d)(3) of the Exchange Act.

7 Section 17A(d)(3)(A)(ii) of the Exchange Act.

8 Securities Exchange Act Release No. 23084
(March 27, 1986), 51 FR 12124. Form TA-2 is
referenced in 17 CFR 249b.102.

9Rule 17Ad-17 generally defines a ““lost
securityholder” as a securityholder to whom an
item of correspondence that was sent to the
securityholder at the address in the transfer agent’s
master securityholder file has been returned as
undeliverable. Securities Exchange Act Release No.
39176 (October 1, 1997), 62 FR 52229. “‘Master
securityholder file” is defined in Rule 17Ad-9(b) as
the official list of individual securityholder
accounts.

the Commission adopted Rules 17Ad—
17 and 17a—24.10 Rule 17Ad-17 requires
transfer agents to conduct data base
searches in an effort to locate lost
securityholders. Rule 17a—24 requires
transfer agents to submit on Form TA—
2 aggregate data regarding the accounts
of lost securityholders.11 The purpose of
Rule 17a-24 is to gather data to assess
the effectiveness of the search
requirements of Rule 17Ad-17. As a
result of its continuing review of this
problem, the Commission now believes
that it needs different information than
that which is required by Rule 17a-24
to assess the effectiveness of the search
requirements of Rule 17Ad-17.
Therefore, the Commission is proposing
to require transfer agents to report on
Form TA-2 specific information about
the results of the required data base
searches for lost securityholders and to
rescind Rule 17a—24.

I1. Proposed Changes
A. Rule 17Ac2-2

Rule 17Ac2-2 requires every transfer
agent to file Form TA-2 with the
Commission by August 31 of each
calendar year. The information
furnished on Form TA-2 assists the
Commission in its transfer agent
oversight programs.

The Commission is proposing several
modifications to Rule 17Ac2-2. First, to
clarify whether a transfer agent must file
Form TA-2 if it withdraws its
registration during the filing period,
Rule 17Ac2-2 would be amended to
require every transfer agent that is
registered on June 30 to file Form TA-
2 by August 31 of that calendar year.

Second, current Rule 17Ac2-2
provides that a registered transfer agent
is required to complete only Items 1
through 4 of Form TA-2 if it: received
fewer than 500 items for transfer and
fewer than 500 items for processing in
the six months ending June 30, and did
not maintain master securityholder files
for more than 1,000 individual
securityholder accounts as of June 30.
The proposed amendment would revise

10 Securities Exchange Act Release No. 39176
(October 1, 1997), 62 FR 52229. The Commission
also adopted amendments to Rule 17Ad-7
incorporating the retention time periods for the
records relating to compliance with Rule 17Ad-17.

11Rule 17a—24 requires registered transfer agents
to report the number of lost securityholder accounts
as of June 30 of each year and the percentage of
total accounts represented by such lost
securityholder accounts. These figures are broken
down by the length of time the securityholder was
classified as lost: one year or less; three years or
less; five years or less; or more than five years. Rule
17a-24 also requires that transfer agents annually
report information on lost securityholder accounts
that escheated to state unclaimed property
administrators.
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this partial exception to the full filing
requirement so that it applies to a
registered transfer agent that received
fewer than 1,000 items for transfer and
fewer than 1,000 items for processing in
the twelve months ending June 30 of the
year for which the form is being filed.12
Moving from a six month to a twelve
month period would conform this
exception to the rule’s twelve month
reporting period and would provide
more complete records regarding the
volume of items transferred and
processed during the entire reporting
period.

Third, Rule 17Ac2-2 currently
requires the annual filing of Form TA-
2 by all registered transfer agents except
named transfer agents 13 that engage a
service company 14 to perform all of
their transfer and processing
functions.15 As a consequence, in
processing Form TA-2 filings, the
Commission’s staff frequently cannot
determine whether a transfer agent that
did not file Form TA-2 is properly
using the exception or has simply
neglected to file. To address this
problem, the proposed rule amendment
would eliminate the exception.

A named transfer agent that engages a
service company to perform all of its
transfer and processing functions would
be required to complete only the first
four questions and the signature section
of Form TA-2.16 Currently, Rule
17Ac2-2 requires a named transfer
agent that engages a service company to
perform some but not all of its transfer
and processing functions to file a Form
TA-2 and to enter zero (0) for those
guestions that relate to functions
performed by the service company on
behalf of the named transfer agent. This
requirement would not be changed by
the proposed amendments. Therefore, as
a result of the proposed amendments

12The master securityholder account element
would not change. A transfer agent with this level
of activity would be required to complet only
Questions 1 through 5, 10, and 11 and the signature
section of Form TA-2.

13*““Named transfer agent” is defined in Rule
17Ad-9(j) as the registered transfer agent that is
engaged by an issuer to perform transfer agent
functions for an issue of securities but has engaged
a service company to perform some or all of those
functions. 17 CFR 240.17Ad-9(j).

14“Service company” is defined in Rule 17Ad-
9(k) as the registered transfer agent engaged by a
named transfer agent to perform transfer agent
functions for that named transfer agent. 17 CFR
240.17Ad-9(K).

1517 CFR 240.17Ac2-2.

16 These questions on Form TA-2 would request
basic information such as the transfer agent’s name,
its use of a service company, the name of its ARA,
whether it filed any amendments to its registration,
and the number of items it received for transfer and
processing during the reporting period.

every registered transfer agent would be
required to file a Form TA-2 annually.

B. Form TA-2

Current Form TA-2 contains
questions regarding the volume and
nature of a transfer agent’s business
activities. The Commission proposes to
amend Form TA-2 to obtain more
complete information regarding service
companies, the transfer agent’s
amendments to its Form TA-1, direct
purchase and dividend reinvestment
plan accounts, buy-ins,17 lost
securityholders, and turnaround time
for routine items. The proposal also
includes numerous technical and
conforming changes.

1. Form TA-2 Instructions

Currently, the box at the top left
corner of the first page requests the
month, day, and year of the filing
period. This format enables registrants
to put in a date other than the required
reporting period. The box at the top left
corner of every page of Form TA-2
would be changed to “For the reporting
period ending June 30, YYYY.” This
change would help ensure that the
correct reporting period for which Form
TA-2 is being submitted is indicated.

For clarity and to ease filling out
Form TA-2, the proposed form would
add definitions for the following terms
to the form’s instructions: aged record
difference, lost securityholder, named
transfer agent, outside registrar, record
difference, reporting period, and service
company. These definitions are the
same definitions currently set forth in
the existing transfer agent rules. In
addition, the proposal would revise the
filing requirements to conform with the
amendments to Rule 17Ac2-2 discussed
above.

Currently, in determining the number
of investment company securities for
which they act as transfer agents,
registrants are instructed to count each
prospectus as one issue. The
Commission believes that it is more
informative to count investment
company securities by CUSIP numbers
rather than by prospectuses. Therefore,
registrants would be instructed to count
investment company securities as one
issue per CUSIP number.

2. Form TA-2 Questions

Revised Form TA-2 would contain a
question asking if the registrant has

17Rule 17Ad-11(c)(2) generally requires that
within ten business days following the end of each
calendar quarter, every recordkeeping transfer agent
shall report certain information when the aggregate
market value of all buy-ins executed pursuant to
Rule 240.17Ad-10(g) during that calendar quarter
exceeds $100,000. 17 CFR 240.17Ad-11(c)(2).

amended Form TA-1 as required by
existing transfer agent rules.18 In
addition, the revised Form TA-2 would
request that the transfer agent provide
an explanation if it failed to file a
required amendment to its Form TA-1.
Form TA-2 also would contain a new
question asking about the registrant’s
use of service companies. This
information would help the
Commission to obtain more complete
information about transfer agents and
their business activities.

Throughout the form, the request for
numbers with “000s omitted” or ““in
millions—000,000s omitted”” would be
deleted to prevent confusion and to ease
the staff’s analysis. The amended Form
TA-2 would request the actual figures
with no zeros omitted.

Currently, Form TA-2 requests
transfer agents to report the number of
items received for transfer and
processing during the six months
ending June 30. The proposal would
amend this reporting period from six
months to twelve months ending June
30 in order to have a uniform annual
reporting period.

Currently, Form TA-2 elicits
information regarding only the number
of issues for which dividend
reinvestment plan services are provided.
However, the number of transfer agents
providing direct purchase and dividend
reinvestment plan services and the
number of direct purchase and dividend
reinvestment plan accounts have
increased substantially in recent years.
Revised Form TA-2 would require that
transfer agents reflect direct purchase
and dividend reinvestment plan
accounts in the total number of
individual securityholder accounts
maintained, and separately state the
number of individual securityholder
direct purchase and dividend
reinvestment plan accounts.

Currently, Form TA-2 requests the
percentage of individual securityholder
accounts maintained in six categories:
corporate equity securities, corporate
debt securities, investment company
securities, limited partnership
securities, municipal debt securities,
and other securities. Revised Form TA—
2 would clarify the question by

18 Transfer agents registered with the Commission
are required by Rule 17Ac2-1(c) to amend Form
TA-1 or the SEC Supplements to Form TA-1
within 60 calendar days following the date on
which information reported therein became
inaccurate, incomplete, or misleading. 17 CFR
240.17Ac2-1(c). Federal bank regulators (FBRs) also
require their registrants to amend their Form TA-

1 within 60 calendar days following the date on
which the reported information became inaccurate,
incomplete, or misleading. FBRs send copies of the
submitted filings to the Commission on behalf of
their registrants.
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renaming one of the six categories. The
category of investment company
securities would be renamed as open-
end investment company securities. In
addition, for purposes of clarification,
the Form TA-2 instructions would be
amended to state that the corporate
equity category would include closed-
end investment company securities.

Currently, Form TA-2 requires the
transfer agent to determine the number
and type of securities issues for which
it acted in various transfer agent
capacities.1® Form TA-2 directs the
transfer agent to combine corporate debt
and equity into one category. In order
that the Commission have more precise
information on a transfer agent’s
operations, revised Form TA-2 would
require the transfer agent to report
separately the number of corporate
equity and corporate debt securities
issues for which it acted in a specified
capacity.20

Where a change in transfer agents for
an issuer has occurred, current Form
TA-2 requests information about the
number and aggregate market value of
(1) securities record differences 21 that
the current transfer agent received as an
out of balance issue from the prior
transfer agent, and (2) securities record
differences resulting from the current
transfer agent. The format of this section
has been confusing to many registrants.
Therefore, because the Commission
believes that the current record
difference information is the most
significant, the form would be revised to
require reporting of the current number
and aggregate market value of securities
differences with no detail as to whether
the securities differences occurred
before or after the change in transfer
agents.

Revised Form TA-2 would add a
guestion about the number of quarterly
reports that were filed and that should
have been filed by the registrant with its
ARA during the reporting period

19The identified capacities are: (a) receives items
for transfer and maintains the master securityholder
files; (b) receives items for transfer but does not
maintain the master securityholder files; and (c)
does not receive items for transfer but maintains the
master securityholder files.

20 The registrant would continue to report the
number and type of other securities issues for
which it acts in the specified transfer agent
capacities.

21 “Record difference,” as defined in Rule 17Ad-—
9(g), occurs when either (1) the total number of
shares or total principal dollar amount of securities
in the master securityholder file does not equal the
number of shares or principal dollar amount in the
control book, or (2) the security transferred or
redeemed contains certificate detail different from
the certificate detail currently on the master
securityholder file, which difference cannot be
immediately resolved.

pursuant to Rule 127Ad-11(c)(2).22 The
addition of this question to Form TA—
2 should help the Commission monitor
registered transfer agent over-issuance
and buy-in activities.

The proposal would eliminate the
collection of information about transfer
agent custodian (TAC) arrangements.23
The current question tends to glean
erroneous responses from many transfer
agents while accurate information is
readily obtainable from The Depository
Trust Company.

As discussed above, the Commission
proposes to use a uniform reporting
period in Form TA-2. Accordingly,
information relating to a transfer agent’s
dividend disbursement and interest
paying agent activities, and information
relating to the volume of openend
investment company securities
purchases and redemptions a transfer
agent processes would be reported for
the twelve months ending June 30
instead of for the preceding calendar
year ending December 31.24

Current Form TA-2 requests both the
number of transactions processed on a
date other than the date of receipt of the
order and the “number of transactions
processed on other than on date of
receipt of order, expressed as a
percentage of total transactions
processed.” Because the Commission
can compute the percentage based on
other data in the form, the percentage
inquiry would be eliminated.

Finally, the proposal would add a
question regarding turnaround time.
Revised Form TA-2 would ask transfer
agents to report the number of months
during the reporting period in which the
registrant was not in compliance with
the specified turnaround time for
routine items pursuant to Rule 17Ad—

2217 CFR 240.17Ad-11(c)(2). Generally, Rule
17Ad-11(c)(2) requires a transfer agent to file a
report at the end of each quarter during which it
has an aged record difference (i.e., where the
number of shares on the securityholder file does not
equal the number of shares authorized and issued
by the issuer). The report contains information such
as the size and dollar value of the record difference,
the reason for the record difference, and the size
and dollar value of any buy-ins executed to remedy
the record difference. (A buy-in is required when
a registered transfer agent overissues shares. The
registered transfer agent within 60 days of the
discovery of such overissuance buys-in securities
equal to the number of shares in the case of equity
securities or equal to the principal dollar amount
in the case of debt securities. 17 CFR 240.17Ad—
10(9).)

23TAC agreements, which are more commonly
referred to as fast automated securities transfer
(FAST) accounts, exist between large transfer agents
and The Depository Trust Company.

24 Revised Form TA-2 would use the more
commonly used industry term ““purchases and
redemptions” instead of “‘transactions” when
referring to open-end investment company
securities processing.

2.25 Revised Form TA-2 also would ask
transfer agents to report the number of
written notices the transfer agent filed
and should have filed during the
reporting period documenting its
noncompliance with turnaround time
for routine items pursuant to Rule
17Ad-2.

C. Rule 17a-24

Rule 17a—24 requires registered
transfer agents to report the aggregate
number of lost securityholder accounts
as of June 30 of each year and the
percentage of total accounts represented
by such lost securityholder accounts.
These figures currently must be reported
for lost securityholder accounts
outstanding for: one year or less, three
years or less, five years or less, or more
than five years. As noted in the adopting
release, the Commission adopted Rule
17a-24 to require the reporting of
information on aged lost securityholder
accounts in order to assess the
effectiveness of search techniques
employed by transfer agents. Rule 17a—
24 also requires information on lost
securityholder accounts that escheated
to state unclaimed property
administrators.

In 1998, transfer agents were required
to report information on the aging of lost
securityholder accounts for the first
time on Form TA-2. Transfer agent
representatives, however, have informed
Commission staff that compiling
information on the aging of lost
securityholder accounts has proved to
be extremely difficult. Many transfer
agents have indicated that their record
systems are not designed to produce
such information and that to program
their systems to provide such
information would be extremely
burdensome and in some situations not
possible.26

The Commission has reviewed the
information required by Rule 17a-24.
The Commission believes that the
Commission should refine transfer
agents’ reporting requirements so that
the information transfer agents are
required to file would give a better
indication of the effectiveness of the
data base searches. The new reporting
requirements should also be less
burdensome for transfer agents to
implement. Therefore, the Commission
is proposing that: (1) transfer agents be
required to report on Form TA-2 the
number of lost securityholders for
which a first and for which a second

25 Turnaround times for routine items are set forth
in Rule 17Ad-2. 17 CFR 240.17Ad-2.

26 Because of these conversations, the
Commission believes that at this time transfer
agents have not made or undertaken any major
systems changes.
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data base search has been conducted
and for which a correct address has
been obtained as a result of these
searches; (2) transfer agents continue, as
required by Rule 17a—24, to report on
Form TA-2 the current number of lost
securityholder accounts and the number
of lost securityholder accounts that were
remitted to the states during the last
year; (3) the remaining information (i.e.,
aging of lost securityholder accounts)
will no longer be required; and (4) Rule
17a-24 then be rescinded.

I11. General Request for Comments

The Commission solicits commenters’
views on all aspects of the proposed
amendments to Rule 17Ac2-2 and Form
TA-2 and the proposed rescission of
Rule 17a-24 under the Securities
Exchange Act of 1934 (Exchange Act). In
particular, the Commission requests
comment as to whether the proposed
amendments would provide the most
effective means for the Commission to
obtain adequate information regarding
transfer agent operations. Are there
other questions that the Commission
could ask on Form TA-2 to obtain
useful information on transfer agent
operations? Is there other specific
information regarding transfer agent
operations that the Commission should
require to be provided on Form TA-2?

In addition, the Commission requests
comments on whether the proposed
change to the information on lost
securityholders collected on Form TA—
2 would be a more effective method to
track the effectiveness of transfer agents’
data base searches than the account
aging information currently required. Do
transfer agents currently have the aging
information readily available to report?
Is the proposed change a more efficient
and less costly method for transfer
agents to report information on their
outstanding lost securityholder
accounts? What system changes and
costs would transfer agents incur if they
were only required to report the aging
of lost securityholder accounts
prospectively? (For example, it would
only be five years from now that a
transfer agent would be required to
report the number of securityholder
accounts that had been lost for five
years.)

Finally, the Commission refers
commenters to its policy statement
establishing a regulatory moratorium to
facilitate the year 2000 conversion.2?
The Commission anticipates that any
amendments to Rule 17Ac2-2 and Form

27 Securities Exchange Commission Release Nos.
33-7568, 34-40377, 35-26912, IA-1749, and IC-
23416 (August 27, 1998), 63 FR 47051. The policy
is available at the Commission’s website
(www.sec.gov).

TA-2 would be adopted before the
moratorium begins on June 1, 1999.
However, the Commission requests
comment on the specific extent to
which the proposed amendments would
require registered transfer agents to
make major programming changes to
their computer systems.

V. Costs and Benefits of the Proposed
Amendments and Their Effects on
Competition

The Commission has identified
certain costs and benefits relating to the
proposals, which are discussed below,
and encourages commenters to discuss
any additional costs or benefits. In
particular, the Commission requests
comment on the potential costs for any
necessary modifications to information
gathering, management, and
recordkeeping systems or procedures as
well as any potential benefits resulting
from the proposals for issuers, transfer
agents, regulators, or others.
Commenters should provide analysis
and empirical data to support their
views on the costs and benefits
associated with the proposals.

A. Benefits

These amendments would help the
Commission to:

« Keep complete records on all
registered transfer agents. Currently, the
Commission’s staff cannot easily
determine whether a transfer agent who
did not file a Form TA-2 is properly
using an applicable exception or
whether the transfer agent has simply
neglected to file.

« Use the information gathered from
Form TA-2 to monitor the annual
business activities of registered transfer
agents, including the use of service
companies, amendments to Form TA-1,
direct purchase and dividend
reinvestment plan accounts, buy-ins,
and turnaround time for routine items.

» Achieve a consistent reporting
period which should eliminate
confusion from varying reporting
periods. In addition, as the volume of
transfer business may not be consistent
throughout the entire reporting period,
the current reporting requirement of
only six months of data is potentially
skewed.

« Elicit information regarding the
data base searches for lost
securityholders. This information
should enable the Commission to assess
the effectiveness of the search
requirements of Rule 17Ad-17 and the
scope of the lost securityholder
problem.

B. Costs

The proposed amendments to Rule
17Ac2-2 and Form TA-2 should not
result in any significant additional costs
to transfer agents. The majority of
information required by Form TA-2 is
available in the internal files of the
transfer agents, and a large portion of
the information is already required by
the Commission to be calculated or
maintained.

The primary cost associated with the
proposal is the time that it will take
transfer agent personnel to complete the
form and file it with the Commission.
The amount of time needed to comply
with the requirements of amended Rule
17Ac2-2 and Form TA-2 would vary.
There are approximately 1,210
registered transfer agents. Of this
number, approximately 300 registrants
would be required to complete only
Questions 1 through 4 and the signature
section of amended Form TA-2. Based
on their low volume of transfer business
and number of shareholder accounts,
approximately 410 registrants would be
required to answer only Questions 1
through 5, 10, and 11 and the signature
section. The remaining registrants,
approximately 500, would be required
to complete the entire Form TA-2.

Additionally, there may be some
incremental cost associated with
modifying computer systems to report
all items for the twelve months ending
June 30. This likely would require a
simple, one-time change to database
reporting functions and should have a
negligible cost on transfer agents. The
Commission seeks comment on this
assumption and specifically requests
empirical data on the cost of modifying
systems to report all items for the twelve
months ending June 30.

C. Effects on Efficiency, Competition,
and Capital Formation

Section 23(a)(2) of the Exchange Act
precludes the Commission in amending
rules under the Exchange Act from
adopting any such rule or regulation
that would impose a burden on
competition not necessary or
appropriate in furtherance of the
purposes of the Exchange Act.28 The
Commission is considering the
proposed amendments to Rule 17Ac2-2
and Form TA-2 in light of the standards
cited in Section 23(a)(2). The
Commission is proposing these
amendments to enhance the
Commission’s ability to monitor more
effectively the transfer agent industry.
The amendments are also intended to
make the Form TA-2 more efficient for

2815 U.S.C. 78w(a)(2).
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both the Commission and transfer
agents. Because transfer agents of a
similar size and with similar business
are required to complete the form in the
same manner, there should be no
negative impact on competition. The
Commission solicits commenters’ views
regarding the effects of the proposed
amendments to Rule 17Ac2-2 and Form
TA-2 on competition, efficiency, and
capital formation. For purposes of the
Small Business Regulatory Enforcement
Fairness Act of 1996, we also seek
comments on the proposed rule’s
potential impact (including any
empirical data) on the economy on an
annual basis, any increase in costs or
prices for consumers, and any effect on
competition, investment or innovation.

V. Summary of Initial Regulatory
Flexibility Analysis

The Commission has prepared an
Initial Regulatory

Flexibility Analysis (IRFA), in
accordance with the provisions of the
Regulatory Flexibility Act,2° regarding
the proposed amendments to Rule
17Ac2-2 and Form TA-2 and the
proposed rescission of Rule 17a-24
under the Exchange Act. As discussed
more fully in the analysis, some of the
transfer agents that the proposed
amendments would affect are small
entities, as defined by the Commission’s
rules.

The IRFA states the purpose of the
proposal is to allow the Commission to
obtain more comprehensive information
from transfer agents about their
activities while making Form TA-2
clearer and easier for transfer agents to
complete. The proposed amendments
would: elicit information regarding
transfer agent business activities, such
as direct purchase and dividend
reinvestment plan accounts, buy-ins,
and turnaround time for routine items;
obtain more comprehensive lost
securityholder information; enhance
service company information; eliminate
the filing exemption; clarify the filing
requirements and instructions; conform
reporting periods; delete unnecessary
guestions; and make technical changes.

The IRFA sets forth the statutory
authority for the proposed amendments
to Rule 17Ac2-2 and Form TA-2 and
for the rescission of Rule 17a-24. The
IRFA also discusses the effect of the
proposal on transfer agents that are
small entities pursuant to Rule 0-10(h)
under the Exchange Act.30 Rule 0-10(h)
defines the term *“‘small business” or

295 U.S.C. 603.

3017 CFR 240.0-10(h). The Commission recently
amended this definition. Securities Exchange
Commission Release Nos. 33-7548, 34—40122, IC—
23272, and 1A-1727 (June 24, 1998), 63 FR 35508.

“small organization” to include any
transfer agent that: (1) received less than
500 items for transfer and less than 500
items for processing during the
preceding six months (or in the time
that it has been in business, if shorter);
(2) maintained master shareholder files
that in the aggregate contained less than
1,000 shareholder accounts or was the
named transfer agent for less than 1,000
shareholder accounts at all times during
the preceding fiscal year (or in the time
that it has been in business, if shorter);
(3) only transferred items of issuers with
total assets of $5 million or less; and (4)
is not affiliated with any person (other
than a natural person) that is not a small
business or small organization under
Rule 0-10.

When the Commission adopted the
new definition of *“‘small entity’” with
respect to transfer agents, the
Commission estimated that
approximately 180 registered transfer
agents would qualify as small entities
under Rule 0-10. As a result, the
Commission estimates that 180 small
entities would be subject to the
requirements of the proposed
amendments to Rule 17Ac2-2 and Form
TA-2.

The proposed amendments to Rule
17Ac2-2 would provide that a
registered transfer agent that received
fewer than 1,000 items for transfer and
fewer than 1,000 items for processing in
the twelve months ending June 30, and
did not maintain master securityholder
files for more than 1,000 individual
securityholder accounts as of June 30,
would have to complete only a portion
of Form TA-2. All “small entities” as
defined by Rule 0-10 would continue to
have reduced reporting requirements
under the proposal.

The IRFA states that the proposal
would impose new reporting and
compliance requirements on certain
transfer agents because it would
eliminate the filing exception for named
transfer agents using service companies
and would require every registered
transfer agent to file Form TA-2
annually. In addition, questions
regarding the use of service companies,
amendments to its Form TA-1, direct
purchase and dividend reinvestment
plan accounts, buy-ins, lost
securityholders, and turnaround time
for routine items would be added to
Form TA-2. The IRFA states that the
incremental annual burden on all
“small entities’” would be
approximately 81 hours and $2,552. The
IRFA also states that the proposed
amendments to Rule 17Ac2-2 and Form
TA-2 would not impose any other
reporting, recordkeeping, or compliance
requirements, and that the Commission

believes that there are no rules that
duplicate, overlap, or conflict with the
proposed amendments.

The IRFA discusses the various
alternatives considered by the
Commission in connection with the
proposed amendments to Rule 17Ac2-2
and Form TA-2 that might minimize the
effect on small entities, including: (a)
the establishment of differing
compliance or reporting requirements or
timetables that take into account the
resources of small entities; (b) the
clarification, consolidation, or
simplification of compliance and
reporting requirements under the
proposed amendments for small
entities; (c) the use of performance
rather than design standards; and (d) an
exemption from coverage of the rule or
any part thereof for small entities.

Taking into account the burden that
would be imposed on small transfer
agents, the Commission is proposing
that transfer agents that meet the
definition of a “‘small entity” still be
required to respond to only a portion of
Form TA-2. Therefore, small entities
would be subject to a minimal amount
of compliance cost under the proposal.
Accordingly, the Commission has
determined that it is not feasible to
further clarify, consolidate, or simplify
the proposed amendments for “‘small
entities.” The Commission also believes
that it would be inconsistent with the
purpose of the Exchange Act to exempt
“small entities” from the proposed
amendments or to use performance
standards to specify different
requirements for small entities.

The Commission encourages the
submission of written comments with
respect to any aspect of the IRFA.
Comments should specify costs of
compliance with the proposed
amendments to Rule 17Ac2-2 and Form
TA-2, suggest alternatives that would
accomplish the objective of proposed
amendments, or indicate how many
small entities, if any, would be subject
to the rule change. A copy of the IRFA
may be obtained by contacting Lori R.
Bucci, Office of Risk Management and
Control, Division of Market Regulation,
Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C.
20549-1001.

VI. Paperwork Reduction Act

Certain provisions of the proposed
amendments to Rule 17Ac2-2 and Form
TA-2 contain ““collection of
information’ requirements within the
meaning of the Paperwork Reduction
Act of 1995,31 and the Commission has
submitted them to the Office of

3144 U.S.C. 3501 et seq.
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Management and Budget for review in
accordance with 44 U.S.C. 3507(d) and
5 CFR 1320.11. The Commission notes
that it proposes to rescind Rule 17a—24.
However, the Commission proposes to
keep two questions generated by Rule
17a—24 on Form TA-2 and to add a
question to Form TA-2 about the results
of the required data base searches for
lost securityholders. The title for the
collection of information is: ““Transfer
Agents Annual Report 17 CFR
240.17Ac2-2, Form TA-2.” The OMB
control number for the collection of
information is 3235-0337.

Under the proposed amendments,
Rule 17Ac2-2 would require the
collection of additional information on
amended Form TA-2. First, the
proposal would eliminate the filing
exception for named transfer agents and
would require every named transfer
agent using a service company for all of
its transfer and processing functions to
complete only the first four questions
and the signature section of Form TA—
2, which request only simple
information. Second, registered transfer
agents that meet the criteria based on
volume of transfer business and number
of shareholder accounts would be
required to Questions 1 through 5, 10,
11, and the signature section of Form
TA-2. Finally, registered transfer agents
that file a complete Form TA-2 would
be required to respond to new questions
regarding the use of service companies,
amendments to Form TA-1, direct
purchase and dividend reinvestment
plan accounts, buy-ins, lost
securityholders, and turnaround time
for routine items.

The Commission uses the information
on Form TA-2 to monitor the annual
business activities of registered transfer
agents. The proposed collection of
information under amended Rule
17Ac2-2 and Form TA-2 is intended to
facilitate greater accuracy of transfer
agents’ records. Furthermore, the
information elicited from the additional
question regarding lost securityholders
should help the Commission to assess
the effectiveness of the search
requirements of Rule 17Ad-17 and the
scope of the lost securityholder
problem.

The collection of information required
by the proposed amendments to Rule
17Ac2-2 and Form TA-2 should not
result in any new significant burden to
transfer agents. All information required
by Form TA-2 is available in the
internal files of the transfer agents and
a large portion of the information is
already required by existing
Commission transfer agent rules to be
calculated or maintained.

The amount of time needed to comply
with the requirements of amended Rule
17Ac2-2 and Form TA-2 would vary.
There are approximately 1,210
registered transfer agents. From this
total number, approximately 300
registrants would be required to
complete only Questions 1 through 4
and the signature section of amended
Form TA-2, which the Commission
estimates would take each registrant
about 30 minutes, for a total of 150
hours (300 x .5 hours). Approximately
410 registrants would be required to
answer Questions 1 through 5, 10, and
11 and the signature section, which the
Commission estimates would take about
1 hour and 30 minutes, for a total of 615
hours (410 x 1.5 hours). The remaining
registrants, approximately 500, would
be required to complete the entire Form
TA-2, which the Commission estimates
would take about 6 hours, for a total of
3000 hours (500 x 6 hours). The
Commission estimates that the total
burden would be 3,765 hours (150 + 615
+ 3000).32

The collection of information
pursuant to the proposed amendments
to Form TA-2 and Rule 17Ac2-2 does
not contain any new recordkeeping
requirements. Providing the information
will be mandatory. Responses to the
collection of information will not be
kept confidential. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid Office of Management
and Budget control number.

Pursuant to 44 U.S.C. 3506(c)(2)(B),
the Commission solicits comments to:

(i) evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility;

(ii) evaluate the accuracy of the
Commission’s estimate of the burden of
the proposed collection of information;

(i1i) enhance the quality, utility, and
clarity of the information to be
collected; and

(iv) minimize the burden of collection
of information on those who are to
respond, including through the use of
automated collection techniques or
other forms for information technology.

Persons desiring to submit comments
on the collection of information
requirements should direct them to the
following persons: Desk Officer for the

32Based on an estimated average administrative
labor cost of $31.50 per hour, the Commission’s
staff estimates that the total labor cost to the transfer
agent industry for complying with Rule 17Ac2-2
and Form TA-2 would be $118,597.50 annually
($31.50 x 3,765).

Securities and Exchange Commission,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Room 10202, New Executive
Office Building, Washington, D.C.
20503; and Jonathan G. Katz, Secretary,
Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C.
20549-0609, and refer to File No. S7—
11-99. The Office of Management and
Budget (OMB) is required to make a
decision concerning the collection of
information between 30 and 60 days
after publication of this release in the
Federal Register, so a comment to OMB
is best assured of having its full effect

if OMB receives it within 30 days of this
publication.

VII. Statutory Basis

Pursuant to the Exchange Act and
particularly Sections 17, 17A, and 23(a)
thereof, 15 U.S.C. 78q, 78g-1, and
78w(a), the Commission proposes to
amend 8§ 240.17Ac2-2 and Form TA-2
(referenced in 17 CFR 249b.102) of
Chapter Il of Title 17 of the Code of
Federal Regulations in the manner set
forth below.

List of Subjects in 17 CFR Parts in 240
and 249b

Reporting and recordkeeping
requirements, Securities.

Text of Amendment

For the reasons set forth in the
preamble, the Commission proposes to
amend Chapter Il of Title 17 of the Code
of Federal Regulations as follows:

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

1. The authority citation for Part 240
continues to read in part as follows:

Authority: 15 U.S.C. 77¢c, 77d, 779, 77j,
77s, 77z-2, 7T7eee, 77999, 77nnn, 77sss, 77ttt,
78c, 78d, 78f, 78i, 78j, 78j-1, 78k, 78k-1, 78I,
78m, 78n, 780, 78p, 789, 78s, 78u-5, 78w,
78x, 78l1(d), 77mm, 79q, 79t, 80a-20, 80a-23,
80a-29, 80a-37, 80b-3, 80b-4 and 80b-11,
unless otherwise noted.

* * * * *

§240.17a-24 [Removed]
2. Section 240.17a—24 is removed.
3. Section 240.17Ac2-2 is revised to
read as follows:

§240.17Ac2-2 Annual reporting
requirement for registered transfer agents.

(a) Every transfer agent registered on
June 30 shall file an annual report on
Form TA-2 (8§ 249b.102 of this chapter)
by August 31 of that calendar year.
Form TA-2 shall be completed in
accordance with the instructions
contained in the form.
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(1) A registered transfer agent that
received fewer than 1,000 items for
transfer and fewer than 1,000 items for
processing in the reporting period and
that did not maintain master
securityholder files for more than 1,000
individual securityholder accounts as of
June 30 of the reporting period shall
complete only Questions 1 through 5,
10, 11, and the signature section of
Form TA-2 (8§ 249b.102 of this chapter).

(2) A named transfer agent, as defined
in §2240.17Ad-9(j), that engaged a
service company, as defined in
§240.17Ad-9(k), to perform all of its
transfer and processing functions during
the reporting period shall complete only
Questions 1 through 4 and the signature
section of Form TA-2 (§ 249b.102 of this
chapter).

(3) A named transfer agent, as defined
in § 240.17Ad-9(j) that engaged a
service company, as defined in
§240.17Ad-9(k), to perform some but
not all of its transfer and processing
functions during the reporting period
shall complete all of Form TA-2,

(8 249b.102 of this chapter) but shall
enter zero (0) for those questions which
relate to functions performed by the
service company on behalf of the named
transfer agent.

(b) For purposes of this section, the
term reporting period shall mean the 12
months ending June 30 of the year for
which the form is being filed.

PART 249b—FURTHER FORMS,
SECURITIES EXCHANGE ACT OF 1934

4. The authority citation for Part 249b
continues to read in part as follows:

Authority: 15 U.S.C. 78a, et seq., unless
otherwise noted;

* * * * *

5. Form TA-2 (referenced in
§249hb.102) is revised to read as follows:

[Note: Form TA-2 does not and the
amendments will not appear in the Code of
Federal Regulations.]

United States Securities and Exchange
Commission, Washington, D.C. 20549

Instructions for Use of Form TA-2

Form TA-2 is to be used by transfer
agents registered pursuant to Section
17A of the Securities Exchange Act of
1934 for filing the annual report of
transfer agent activities.

ATTENTION: Certain sections of the
Securities Exchange Act of 1934
applicable to transfer agents are
referenced below. Transfer agents are
urged to review all applicable
provisions of the Securities Exchange
Act of 1934, the Securities Act of 1933,
and the Investment Company Act of
1940, as well as the applicable rules

promulgated by the SEC under those
Acts.

I. General Instructions for Filing and
Amending Form TA-2.

A. Terms and Abbreviations. The
following terms and abbreviations are
used throughout these instructions:

1. “Act” means the Securities
Exchange Act of 1934.

2. ““Aged record difference”, as
defined in Rule 17Ad-11(a)(2), means a
record difference that has existed for
more than 30 calendar days.

3. “ARA” means the appropriate
regulatory agency, as defined in Section
3(a)(34)(B) of the Act.

4. "*Form TA-2" includes the Form
TA-2 itself and any attachments.

5. ““Lost securityholder”, as defined in
Rule 17Ad-17, means a securityholder:
(i) to whom an item of correspondence
that was sent to the securityholder at the
address contained in the transfer agent’s
master securityholder file has been
returned as undeliverable; provided,
however, that if such item is re-sent
within one month to the lost
securityholder, the transfer agent may
deem the securityholder to be a lost
securityholder as of the day the re-sent
item is returned as undeliverable; and
(ii) for whom the transfer agent has not
received information regarding the
securityholder’s new address.

6. ““Named transfer agent”, as defined
in Rule 17Ad-9(j), means a registered
transfer agent that has been engaged by
an issuer to perform transfer agent
functions for an issue of securities but
has engaged a service company (another
registered transfer agent) to perform
some or all of those functions.

7. “*Outside registrar’, as defined in
Rule 17Ad-1(b), means a transfer agent
which performs only the registrar
function for the certificate or certificates
presented for transfer and includes the
persons performing similar functions
with respect to debt issues. See also
Section 3(a)(25)(B) of the Act.

8. ““Record difference” means any of
the imbalances described in Rule 17Ad-
9(9)-

9. ““Registrant’” means the transfer
agent on whose behalf the Form TA-2
is filed.

10. ““Reporting period’ means the 12
months ending June 30 of the year for
which Form TA-2 is being filed.

11. “Rule” or “Rules” are found in
Volume 17, Section 240 of the Code of
Federal Regulations (CFR) (e.g., Rule
17Ad-1 is found at 17 CFR 240.17Ad-1).

12. “SEC” means the United States
Securities and Exchange Commission.

13. ““Service company’’ means the
registered transfer agent engaged by a
named transfer agent to perform transfer

agent functions for that named transfer
agent, as defined in Rule 17Ad-9(k).
14. “Transfer agent”, as defined in
Section 3(a)(25) of the Act, means any
person who engages on behalf of an
issuer of securities or on behalf of itself
as an issuer in at least one of the
functions enumerated therein.

B. Who Must File; When to File

1. Every transfer agent that is
registered on June 30 shall file Form
TA-2 in accordance with the
instructions contained therein by
August 31 of that calendar year.

a. A registered transfer agent that
received fewer than 1,000 items for
transfer and fewer than 1,000 items for
processing during the reporting period
and that did not maintain master
securityholder files for more than 1,000
individual securityholder accounts as of
June 30 of the reporting period is
required to complete only Questions 1
through 5, 10, and 11, and the signature
section of Form TA-2.

b. A named transfer agent that
engaged a service company to perform
all of its transfer and processing
functions during the reporting period is
required to complete only Questions 1
through 4 and the signature section of
Form TA-2.

c. A named transfer agent that
engaged a service company to perform
some but not all of its transfer and
processing functions during the
reporting period must complete all of
Form TA-2 but should enter zero (0) for
those questions that relate to functions
performed by the service company on
behalf of the named transfer agent.

2. The date on which any filing is
actually received by the SEC is the
Registrant’s filing date provided that the
filing complies with all applicable
requirements. A filing that does not
comply with applicable requirements
may be rejected by the SEC. The SEC’s
receipt of a filing, however, shall not
constitute an SEC finding that the filing
has been filed as required or that the
information therein is accurate, current,
or complete.

C. Number of Copies; How and Where
to File.

The Registrant must file the original
and two copies of Form TA-2 with the
SEC. The original copy of Form TA-2
must be manually signed and any
additional copies may be photocopies of
the signed original copy. All copies
must be legible and on good quality
8%/2x11 inch white paper. The Registrant
must keep an exact copy of any filing for
its records.

The Registrant must file Form TA-2
directly with the SEC at: Securities and
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Exchange Commission, Office of Filings
and Information Services, Mail Stop A—
2, 450 5th Street, N.W., Washington, DC
20549.

11. Special Instructions for Filing Form
TA-2

A. Indicate the year for which Form
TA-2 is filed in the box at the upper left
hand corner. A transfer agent registered
on June 30 shall file Form TA-2 by
August 31 of that calendar year even if
the transfer agent conducted business
for less than the entire reporting period.

B. In answering Question 4, indicate
the number of items received for
transfer and the number of items
received for processing during the
reporting period. Omit the purchase and
redemption of open-end investment
company shares. Report those items in
response to Question 9.

C. In answering Questions 5 and 6,
include closed-end investment company
securities in the corporate equity
securities category.

In answering Question 5.3, include
direct purchase and dividend
reinvestment plan accounts in the total
number of individual securityholder
accounts maintained. In Question 5.b.,
include dividend reinvestment plan
accounts only. In Question 5.c., include

direct purchase plan accounts only. In
Question 5.d., include American
Depositary Receipts (ADRs) in the
corporate equity or corporate debt
category, as appropriate, and include
direct purchase and dividend
reinvestment plan accounts in the
corporate equity or open-end
investment company securities category,
as appropriate.

In answering Question 6, all series of
debt securities issued under a single
indenture are to be counted as one
issue. Open-end investment company
securities portfolios are to be counted as
one issue per CUSIP number.

D. In answering Question 8.c.,
exclude coupon payments and transfers
of record ownership as a result of
corporate actions.

E. In answering Question 9, exclude
non-value transactions such as name or
address changes.

I11. Federal Information Law and
Requirements

SEC’s Collection of Information: An
Agency may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless it
displays a currently valid control
number. Under Sections 17, 17A(c) and
23(a) of the Act and the rules and

regulations thereunder, the SEC is
authorized to solicit from registered
transfer agents the information required
to be supplied on Form TA-2. The filing
of this Form is mandatory for all
registered transfer agents. The
information will be used for the
principal purpose of regulating
registered transfer agents but may be
used for all routine uses of the SEC or
of the ARAs. Information supplied on
this Form will be included routinely in
the public files of the ARAs and will be
available for inspection by any
interested person. Any member of the
public may direct to the Commission
any comments concerning the accuracy
of the burden estimate on the
application facing page of this Form,
and any suggestions for reducing this
burden. This collection of information
has been reviewed by the Office of
Management and Budget in accordance
with the clearance requirements of 44
U.S.C. 3507. The applicable Privacy Act
system of records is SEC-2. This form
is subject to the routine uses set forth at
40 FR 39255 (Aug. 27, 1975) and 41 FR
5318 (Feb. 5, 1976).

File Number:

For the reporting period ending June
30,

United States Securities and Exchange Commission, Washington, D.C. 20549

FORM TA-2—Form for Reporting Activities of Transfer Agents Registered Pursuant to Section 17A of the Securities

Exchange Act of 1934

1. Full name of Registrant as stated in Question 3 of Form TA-1: (Do not use Form TA-2 to change name or address.)

2. a. During the reporting period, has the Registrant engaged a service company to perform any of its transfer and processing

functions? (Check appropriate box.)
All Some None

b. If the answer to subsection (a) is all or some, list on the lines provided the name(s) and address(es) of all service company(ies)

engaged.

3. a. Appropriate regulatory agency (Check one box only.)

Comptroller of the Currency
Federal Deposit Insurance Corporation

Board of Governors of the Federal Reserve System

Securities and Exchange Commission

b. During the reporting period, has the Registrant amended Form TA-1 within 60 calendar days following the date on which
information reported therein became inaccurate, incomplete, or misleading? (Check appropriate box.)

Yes, filed amendment(s)
No, failed to file amendment(s)
Not applicable

c. If the answer to subsection (b) is no, provide an explanation on the lines provided.

If the response to any question is none or zero, enter ““0”
4. Number of items received during the reporting period:

a. Transfer
b. Processing (outside registrar function)



Federal Register/Vol. 64, No. 61/Wednesday, March 31, 1999/Proposed Rules

15319

5. a. Number of individual securityholder accounts, including direct purchase and dividend reinvestment plan accounts,

maintained as of June 30
b. Number of individual securityholder dividend reinvestment plan accounts maintained as of June 30 .
c. Number of individual securityholder direct purchase plan accounts maintained as of June 30

d. Approximate percentage of individual securityholder accounts, including direct purchase and dividend reinvestment

plan accounts, from subsection (a) maintained in the following categories as of June 30:.

Corporate Open-end Limited .
securities securities securities

6. Number of securities issues for which Registrant acts in the following capacities, as of June 30:

a. Receives items for transfer and maintains the master securityholder files: .
b. Receives items for transfer but does not maintain the master securityholder files:
c. Does not receive items for transfer but maintains the master securityholder files:

Corporate Open-end Limited -
equity Co;%%Lartigedsebt investment company partnership Musnégfr?gigsebt Other securities
securities securities securities
a.
b.
C.

7. a. Number and aggregate market value of securities aged record differences, existing for more than 30 days, as of June 30:
. NUMDEE OF ISSUBS ..ottt b e h e h ettt e bt e e bt e e be e e bt e eab e et e e e ab e e nbe e st e e st e e b e e sbneens
ii. Market value (in dollars)
b. Number of quarterly reports regarding buy-ins filed
porting period pursuant to RUIE L17AG—1L(C)(2) ..ueeruterreeiieeitiiitieite ettt ettt ettt sae et e et b e sb et e be et et e e sin e e naeenaneennes
c. During the reporting period, has the Registrant been notified by its ARA (including the SEC) that it failed to file quar-
terly reports regarding buy-ins pursuant to Rule 17Ad-11(c)(2)?.
Yes No
d. If the answer to subsection (c) is yes, provide an explanation for each notification on the lines provided..

8. Scope of certain additional types of activities performed:
a. Number of issues for which dividend reinvestment plan services are provided, as of June 30 ........ccccceiiiiiiiiieneniiee s,
b. Number of issues for which direct purchase plan services are provided, as of JUNE 30 .......ccccoociiiiiiiiiiiiie e
c. Dividend disbursement and interest paying agent activities conducted during the reporting period:
i. number of issues
ii. amount (in dollars)
9. Number of open-end investment company securities purchases and redemptions (‘‘transactions’) excluding dividend and distribution
postings processed during the reporting period:
a. Total NnUMber Of traNSACTIONS PIOCESSEU .......eiiiiiiieiiiieeiieeeeetee et ee s eeestereeasaeeeaasaeeeastaeeansaeeeassaeeaasseeeaseeeesnsseeesnseeessnsenesssneenn
b. Number of transactions processed on a date other than date of receipt of order (“as 0fS™) .......cccceviiiiiiiiiini i,
10. a. Number of lost securityholder acCouNnts as OF JUNE 30 ......c.coiiiiiiiiiiiii et
b. Percentage of total accounts represented by lost securityholder accounts as of June 30 ........cccccceeviiieenns
c. Number of lost securityholder accounts that have been remitted to states during the reporting period
d. Percentage of total accounts represented by lost securityholder accounts that have been remitted to states as of June 30
11. Number of lost securityholder accounts listed on the transfer agent’s master securityholder files during the reporting period:
a. For which a first data base search has been CONAUCTEA ...........cociiiiiiiiiiiiii e
b. For which a correct address has been obtained through the first data base search .
c. For which a second data base search has been conducted .............cccccconiiiiiiiinninine
d. For which a correct address has been obtained through the second data base search
12. a. During the reporting period, has the Registrant (except when acting as an outside registrar) always been in compliance with the
turnaround time for routine items as set forth in Rule 17Ad-2(a)?
Yes No

If the answer to subsection (a) is no, complete subsections (i) through (iii).
i. Provide the number of months during the reporting period in which the Registrant was not in compliance with the
turnaround time for routine items according t0 RUIE 17Ad-2(8) ...ccouviirieiieiiieiie ettt
ii. Provide the number of written notices Registrant filed during the reporting period with the SEC and with its ARA
pursuant to Rule 17Ad-2(c) that reported its noncompliance with turnaround time for routine items according to Rule
BN L] ) TSSO TS TSSOSO PP US P PRPUTIN
iii. Provide the number of times during the reporting period that the Registrant was notified by its ARA that it failed to
file written notices with its ARA pursuant to Rule 17Ad-2(c) to report its noncompliance with turnaround time for
routine items according t0 RUIE L7AG-2(8) ....cccueiiuiiiiiiiieiie ettt ettt sa ettt e s et b e e sb et e bt et e bt e s b e e naeesaneeaees
b. Has the Registrant, acting as an outside registrar, always been in compliance during the reporting period with the turnaround time for
routine items as set forth in Rule 17Ad-2(b)?

Yes No
If the answer to subsection (b) is no, complete subsections (i) through (iii).
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i. Provide the number of months during the reporting period in which the Registrant was not in compliance with the

turnaround time for routine items according to Rule 17Ad-2(b)

ii. Provide the number of written notices Registrant filed during the reporting period with the SEC and with its ARA
pursuant to Rule 17Ad-2(d) that reported its noncompliance with turnaround time for routine items according to Rule

LTAG2(D) . evveeeeeeeee e eeeees e eee e eee et e et eeeee oo et e e et e et e et e et e e et ee oo e ee e eeese e

iii. Provide the number of times during the reporting period that the Registrant was notified by its ARA that it failed to
file written notices with its ARA pursuant to Rule 17Ad-2(d) to report its honcompliance with turnaround time for

routine items according to Rule 17Ad-2(b)

ATTENTION: INTENTIONAL
MISSTATEMENTS OR OMISSIONS OF
FACT CONSTITUTE FEDERAL CRIMINAL
VIOLATIONS. See 18 U.S.C. 1001 and 15
U.S.C. 78ff(a)

SIGNATURE: The Registrant submitting
this Form, and the person signing the Form,
hereby represent that all the information
contained in the Form is true, correct, and
complete.

Manual signature of Official responsible for
Form:

Title:

Telephone number:

Name of Official responsible for Form: (First
name, Middle name, Last name)

Date signed (Month/Day/Year):

By the Commission.
Dated: March 23, 1999.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 99-7840 Filed 3-30-99; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 256
RIN 1010-AC49
Leasing of Sulphur or Oil and Gas in

the Outer Continental Shelf—Bonus
Payments with Bids

AGENCY: Minerals Management Service
(MMS), Interior.
ACTION: Proposed rule.

SUMMARY: We are revising the current
rule to allow us to require a specific
payment method for 1/5 of the bonus
payment due when we hold a sale to
lease Federal offshore Outer Continental
Shelf (OCS) lands. The current rule does
not give us the authority to require
bidders to use any single method for
submitting 1/5 bonus payments with
OCS bids. As electronic commerce
becomes more efficient, reliable, and
economical, we need to be able to
require bidders to use automated
payment methods when they are
appropriate. This revision will allow us
to require a specific form of bonus

payment on a sale-by-sale basis to
reduce the administrative burdens for
both Government and industry.

DATES: We will consider all comments
we receive by April 30, 1999. We will
begin reviewing comments then and
may not fully consider comments we
receive after April 30, 1999.

ADDRESSES: If you wish to comment,
you may submit your comments (three
copies) by mail or hand-carry to the
Department of the Interior; Minerals
Management Service; Mail Stop 4024;
381 Elden Street; Herndon, Virginia
20170-4817; Attention: Rules
Processing Team.

FOR FURTHER INFORMATION CONTACT: Jan
Arbegast, Program Analyst, at (703)
787-1227.

SUPPLEMENTARY INFORMATION: The
Federal Government has been receiving
bonus bid payments to acquire leases
offered at OCS lease sales since the mid-
1950s. Prospective bidders submit the
required 1/5 bonus payment in the form
of a check or bank draft, which
accompanies a sealed bid on a specific
offshore tract of land. Since August
1997, we have offered prospective
bidders the option of using electronic
funds transfer (EFT) to submit their 1/

5 bonus payment rather than a check or
bank draft. As technology has
progressed and as banking transactions
become routinely automated, we need to
have in place a rule that allows us to
require automated payment such as EFT
or other methods that may be more
efficient. This revision allows flexibility
so that we can require the specific
method of bonus payment that is most
efficient and administratively
advantageous to the Government and
industry.

Procedural Matters

Public Comments Procedure

Our practice is to make comments,
including names and home addresses of
respondents, available for public review
during regular business hours.
Individual respondents may request that
we withhold their home address from
the rulemaking record, which we will
honor to the extent allowable by law.
There may be circumstances in which
we would withhold from the
rulemaking record a respondent’s
identity, as allowable by the law. If you

wish us to withhold your name and/or
address, you must state this
prominently at the beginning of your
comment. However, we will not
consider anonymous comments. We
will make all submissions from
organizations or businesses, and from
individuals identifying themselves as
representatives or officials of
organizations or businesses, available
for public inspection in their entirety.

Federalism (Executive Order (E.O.)
12612)

In accordance with E.O. 12612, the
rule does not have significant
Federalism implications. A Federalism
assessment is not required.

Takings Implications Assessment (E.O.
12630)

In accordance with E.O. 12630, the
rule does not have significant Takings
Implications. A Takings Implication
Assessment is not required.

Regulatory Planning and Review (E.O.
12866)

This document is not a significant
rule and is not subject to review by the
Office of Management and Budget under
E.O. 12866.

(2) This rule will not have an effect of
$100 million or more on the economy.
It will not adversely affect in a material
way the economy, productivity,
competition, jobs, the environment,
public health or safety, or State, local,
or tribal governments or communities.

Ultimately, this rule is
administratively advantageous to
prospective bidders on the OCS. It will
save time and paperwork in their bid-
preparation process and will also use
current technology, improving
efficiency both for industry and the
Government.

(2) This rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency. Using EFT is common
practice in private industry. Through
the use of electronic commerce, we
reduce the number of transactions
required by bidders. This does not
interfere with other agencies’ actions.

(3) This rule does not alter the
budgetary effects or entitlements, grants,
user fees, or loan programs or the rights
or obligations of their recipients. This
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rule has no effect on these programs or
rights of the programs’ recipients.

(4) This rule does not raise novel legal
or policy issues. As previously stated,
the intent of this rule is to give the
Government flexibility in requiring a
specific form of bonus payment,
including EFT. It is commonplace in
private industry and creates no novel
policy issues.

Civil Justice Reform (E.O. 12988)

In accordance with E.O. 12988, the
Office of the Solicitor has determined
that this rule does not unduly burden
the judicial system and meets the
requirements of 88 3(a) and 3(b)(2) of the
Order.

National Environmental Policy Act
(NEPA)

This rule does not constitute a major
Federal action significantly affecting the
quality of the human environment. A
detailed statement under the NEPA of
1969 is not required.

Paperwork Reduction Act (PRA) of 1995

This regulation does not require
information collection, and a
submission under the PRA is not
required.

Regulatory Flexibility Act (RFA)

The Department certifies that this
document will not have a significant
economic effect on a substantial number
of small entities under the RFA. (5
U.S.C. 601 et seq.). This revised rule
does not have a significant effect on a
substantial number of small entities. We
are revising this rule to allow us the
flexibility to select the method for a
prospective bidder at an OCS lease sale
to submit a bonus payment by the most
efficient method. If we select EFT for
the method of submitting bonus
payments, any small company has
access to a commercial bank that
routinely uses EFT. All current lessees
must transmit the remaining 80 percent
of their bonus payment and their first
year rental payment via EFT. The
regulation has been effective since 1984.
This should not be a significant burden.
The cost for establishing an account for
a small company should be nominal.
The bank will charge a fee per wire
transfer which may be as high as $30,
but if a company has a large volume of
wire transfers, the bank may only charge
about a dollar or less per wire transfer.
In the worst case scenario, if 30 small
companies (average for recent sales) bid
at $30 per EFT wire transfer, to total
cost for all small companies for a typical
sale is $900.

This rule only affects lessees on the
OCS. We use Standard Industry Code

1381, Drilling Oil and Gas Wells, to
characterize this group. There are 1,380
firms that drill oil and gas wells onshore
and offshore. Of these, approximately
130 companies who are offshore lessees/
operators need to follow our rule.
According to Small Business
Administration (SBA) estimates, 39
companies qualify as large firms and 91
as small firms. The SBA defines a small
business as having either (a) annual
revenues of $5 million or less for
exploration service and field service
companies, or (b) less than 500
employees for drilling companies and
for companies that extract oil, gas, or
natural gas liquids.

The rule gives us the flexibility to
select the most efficient method for a
bidder at an OCS lease sale to submit a
bonus payment. We believe this
efficiency is realized by both bidders
and MMS. When using EFT, a bidder
will need to advise its commercial bank
to submit its bonus payment via EFT,
which is now commonplace. When
using EFT, the bidder will contact the
MMS Royalty Management Office
designated in the final sale notice for
the proposed lease sale.

If EFT is used, overall lessee
(prospective bidder’s) costs will
decrease as well as bid preparation time.
This is not a major rule. The cost of
implementation should be minimal,
regardless of company size. Since one
EFT transaction can be used per sale,
and it costs $30 for the wire transfer
compared to the administrative costs of
preparing a cashier’s check for each bid,
there is little doubt that using EFT is
more cost effective and more efficient.

The rule should not affect the price
that a company will charge for its
product or service. It should increase
efficiency and decrease administrative
burden. The rule should not cause any
company to go out of business. In fact,
this rule will give the MMS the ability
to establish on a sale-by-sale basis, the
most efficient and effective payment
method for both MMS and industry. If
EFT is used, hundreds of dollars in staff
time may be saved by the MMS and
industry.

Some small companies may consider
a change in the method by which they
submit bids at lease sales to be
significant (from paper check to EFT).
Other companies may think the change
is trivial. Several small companies may
experience a short-term effect as they
revise current business practices. The
rule should not have a significant
economic effect on any company
qualified to participate in OCS lease
sales.

Your comments are important. The
Small Business and Agriculture

Regulatory Enforcement Ombudsman
and 10 Regional Fairness Boards were
established to receive comments from
small businesses about Federal agency
enforcement actions. The Ombudsman
will annually evaluate the enforcement
activities and rate each agency’s
responsiveness to small business. If you
wish to comment on the enforcement
actions of MMS, call toll-free (888) 734—
3247.

Small Business Regulatory Enforcement
Fairness Act (SBREFA)

This rule is not a major rule under (5
U.S.C. 804(2)) the SBREFA. This rule:

(a) Does not have an annual effect on
the economy of $100 million or more.
This rule will increase the efficiency
and reduce the administrative burden of
both the Government and private
industry.

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions. This rule will
decrease costs and time for prospective
bidders preparing for bid submission. It
will reduce the Government’s
administrative burden as well. If EFT is
used, the Government and industry will
save potentially hundreds of dollars in
bid preparation time and administrative
costs. Since one EFT transaction can be
used per sale, and it costs $30 for the
wire transfer compared to the
administrative costs of preparing a
cashier’s check for each bid, there is
little doubt that using EFT is more cost
effective and more efficient.

(c) Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
ability of U.S.-based enterprises to
compete with foreign-based enterprises.
The rule will increase productivity,
innovation, and ability of U.S.-based
enterprises.

Unfunded Mandate Reform Act (UMRA)
of 1995

This rule does not impose an
unfunded mandate on State, local, or
tribal governments or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local, or tribal
governments or the private sector. A
statement containing the information
required by the UMRA. (2 U.S.C. 1531
et seq.) is not required.

List of Subjects in 30 CFR Part 256

Administrative practice and
procedure, Continental shelf,
Environmental protection, Government
contracts, Intergovernmental relations,
Oil and gas exploration, Public lands-
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mineral resources, Public lands-rights-
of-way, Reporting and recordkeeping
requirements, Surety bonds.

Dated: March 23, 1999.
Sylvia V. Baca,
Acting Assistant Secretary, Land and
Minerals Management.

For the reasons stated in the
preamble, Minerals Management
Service (MMS) proposes to amend 30
CFR part 256 as follows:

PART 256—LEASING OF SULPHUR OR
OIL AND GAS IN THE OUTER
CONTINENTAL SHELF

1. The authority citation for part 256
continues to read as follows:

Authority: 43 U.S.C. 1331 et seq.

2. In §256.46, revise paragraph (b) to
read as follows:

§256.46 Submission of bids.
* * * * *

(b) MMS requires a deposit for each
bid. The notice of sale will specify the
bid deposit amount and method of
payment.

* * * * *
[FR Doc. 99-7894 Filed 3-30-99; 8:45 am]
BILLING CODE 4310-M-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Parts 701, 724, 773, 774, 778,
842, 843, and 846

RIN 1029-AB94

Application and Permit Information
Requirements; Permit Eligibility;
Definitions of Ownership and Control,;
the Applicant/Violator System;
Alternative Enforcement Actions

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; reopening and
extension of comment period.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
reopening and extending the comment
period for the proposed rule published
on December 21, 1998 (63 FR 70580).
The comment period originally closed
on February 19, 1999, and was extended
to March 25, 1999 (64 FR 8763;
February 23, 1999). We are again
reopening and extending the comment
period for an additional 15 days.

DATES: We will accept written
comments on the proposed rule until 5
p.-m., Eastern time, on April 15, 1999.
ADDRESSES: You may mail or hand-
deliver comments to the Office of

Surface Mining Reclamation and
Enforcement, Administrative Record,
Room 101, 1951 Constitution Avenue,
NW, Washington, D.C. 20240. You may
also submit comments to OSM via the
Internet at: osmrules@osmre, gov.

FOR FURTHER INFORMATION CONTACT: Earl
D. Bandy, Jr., Office of Surface Mining
Reclamation and Enforcement,
Applicant/Violator System Office, 2679
Regency Road, Lexington, Kentucky
40503. Telephone: (606) 233—-2796 or
(800) 643-9748. E-Mail:
ebandy@osmre.gov.

SUPPLEMENTARY INFORMATION: In
response to requests from members of
the public, we are reopening and
extending the public comment period
for the proposed rule published on
December 21, 1998 (63 FR 70580). We
are extending the comment period an
additional 15 days. In the rule, we are
proposing revised permit eligibility
requirements for surface coal mining
operations under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA). In particular, we propose to
revise how ownership and control of
mining operations is determined under
section 510(c) of SMCRA so that
applicants who are responsible for
unabated violations do not receive new
permits. We have designed this proposal
to be effective, fair, and consistent with
a 1997 decision by the U.S. Court of
Appeals for the D.C. Circuit addressing
ownership and control issues.

In addition, we are proposing other
changes to other aspects of our
regulations in response to comments we
received when we sought public
participation in developing this
proposed rule. Our intent is to improve,
clarify, and simplify current regulations
as well as to reduce duplicative and
burdensome permit information
requirements.

Dated: March 25, 1999.
Stephen Sheffield,
Acting Assistant Director, Program Support.
[FR Doc. 99-7874 Filed 3—-30-99; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 110
[CGD01-97-086]

Anchorage Grounds: Hudson River,
Hyde Park, NY

AGENCY: Coast Guard, DOT.

ACTION: Supplemental notice of
proposed rulemaking.

SUMMARY: The Coast Guard proposes a
change to proposed Anchorage 19-A in
the Hudson River near Hyde Park, NY.
This supplemental proposal is the result
of comments received on the Notice of
Proposed rulemaking. This proposal
restricts vessels less than 20 meters in
length from using Anchorage Ground
19-A without prior approval from the
Captain of the Port, New York.

DATES: Comments must reach the Coast
Guard on or before June 1, 1999.
ADDRESSES: Comments may be mailed to
the Waterways Ovesight Branch
(CGD01-97-086), Coast Guard Activities
New York, 212 Coast Guard Drive,
Staten Island, New York 10305, or
deliver them to room 205 at the same
address between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

The Waterways Oversight Branch of
Coast Guard Activities New York
maintains the public docket for this
rulemaking. Comments, and documents
as indicated in this preamble, will
become part of this docket and will be
available for inspection or copying at
room 205, Coast Guard Activities New
York, between 8 a.m. and 3 p.m.,
Monday thorugh Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant J. Lopez, Waterways
Oversight Branch, Coast Guard
Activities New York (718) 354-4193.
SUPPLEMENTARY INFORMATION:

Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(CGD01-97-086) and the specific
section of this document to which each
comment applies, and give the reason
for each comment. Please submit two
copies of all comments and attachments
in an unbound format, no larger than
82 by 11 inches, suitable for copying
and electronic filing. Persons wanting
acknowledgment of receipt of comments
should enclose stamped, self-addressed
postcards or envelopes.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposed rule
in view of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Waterways
Oversight Branch at the address under
ADDRESSES. The request should include
the reasons why a hearing would be
beneficial. If it determines that the
opportunity for oral presentations will
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aid this rulemaking, the Coast Guard
will hold a public hearing at a time and
place announced by a later notice in the
Federal Register.

Regulatory History

On July 20, 1998, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled Anchorage
Grounds; Hudson River, Hyde Park, NY
in the Federal Register (63 FR 37297).
The Coast Guard received two letters
commenting on the proposed
rulemaking. No public hearing was
requested, and none was held.

Background and Purpose

The Hudson River Pilots Association
requested that the Coast Guard establish
a federal anchorage ground in the
Hudson River near Hyde Park, New
York. The closest anchorage to the
requested anchorage is down river to
anchorage number 17, the northern
boundary of which lies between the
Yonkers municipal pier and the pilot
station just to the north. The area that
the Pilots Association has suggested for
consideration is bound by the following
coordinates:

NW corner 41° 48' 35'""N 073° 57" 00"'W.

NE corner 41° 48' 35""N 073° 56' 44"'W.

SE corner 41° 47' 32""N 073° 56' 50"'W.

SW corner 41° 47' 32"'"N 073° 57' 10"W.
(NAD 1983)

The Coast Guard received two letters
commenting on the proposed rule.
Comments received prompted the Coast
Guard to reevaluate the proposal.

One comment recommended that a
minimum size of 65 feet in length be
established for vessels authorized to use
the anchorage because the smaller
vessels would be less visible at anchor,
even if they displayed the required
lights or day shapes, and pose a
potential hazard to mariners. The
comment noted that the entire
anchorage area. including the area
outside the designated navigation
channel, is routinely transited by
vessels of various sizes and that the
Special Anchorage Area at Hyde Park,
NY, (33 CFR 110.60(p-3)) is available for
use by vessels less than 65 feet in
length. This Special Anchorage Area at
Hyde Park, NY that the comment
referred to was disestablished on June 1,
1998 (63 FR 23663). However, in
response to these safety concerns, the
Coast Guard re-evaluated the proposed
rule. Upon further analysis, the Coast
Guard also believes that safety concerns
warrant a minimum vessel length
restriction. The safety concerns stem
from the high number of vessels that
transit the area of the proposed
anchorage and from background lighting

on shore that will interfere with smaller
vessel’s anchorage lights. The Coast
Guard is now proposing additional
regulations to restrict vessels less than
20 meters in length from using this
anchorage ground without prior
approval from the Captain of the Port,
New York. The Coast Guard believes
this proposed restriction is reasonable
given the noted safety concerns and that
there are over 75 transient berths at 8
marinas within approximately 15
nautical miles of this anchorage ground
for use by vessels less than 20 meters in
length. Additionally, the Coast Guard is
aware that transient vessels anchor to
the east of Esopus Island in order to use
the island as a breakwater to block the
wake action caused by commercial
shipping transiting the Hudson River.
This protected area may be easily used
by vessels less than 20 meters in length
as an alternative to Anchorage 19-A
because Esopus Island is approximately
500 yards north of Anchorage 19-A.

The comment also stated the
anchorage ground is in a ““No Discharge
Zone”’, designated by the United States
Environmental Protection Agency, and
the discharge of waste from any marine
sanitation device on board a vessel is
prohibited. The Coast Guard agrees.
However, the Coast Guard considers this
to be purely informational and it does
not need to be further addressed in this
regulation.

Finally, the comment noted that
masters of vessels at anchor in this
anchorage ground should be aware that
a Water Transportation Permit under
Article 15 of the New York State
Environmental Conservation Law is
required for taking on water for ballast
or any other uses within the waters of
the State of New York. The information
regarding Water Transportation Permits
is not being addressed in this regulation
as it already applies to all waters of New
York State.

The second comment received in
response to the NPRM agreed with the
Coast Guard’s determination that
establishment of this anchorage ground
is consistent with New York’s Coastal
Zone Management Plan. No changes to
the proposed rule were suggested.

Discussion of Proposed Rule

The Coast Guard proposes to change
the regulations governing proposed
Anchorage Ground 19-A. Safety
concerns regarding the size of vessels
authorized to use the proposed
anchorage ground were raised by one of
the comments to the NPRM. The Coast
Guard, after further analyzing the safety
concerns associated with proposed
Anchorage Ground 19-A, is proposing
additional regulations to restrict vessels

less than 20 meters in length from using
this anchorage ground without prior
approval from the Captain of the Port,
New York.

Regulatory Evaluation

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this proposed rule to be so
minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. This finding is
based on the following reasons: due to
icing of the river in winter months, the
anchorage will be seasonal in nature,
recreational traffic can still traverse the
anchorage when necessary, there are
over 75 transient berths at 8 marinas
within approximately 15 nautical miles
of this anchorage ground for vessels less
than 20 meters in length to tie up in,
and the anchorage ground permits
unobstructed navigation in the western
350 yards of the Hudson River.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
considered whether this proposed rule
will have a significant economic impact
on a substantial number of small
entities. “Small entities” include small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

For reasons discussed in the
Regulatory Evaluation above, the Coast
Guard certifies under section 605(b) of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) that this proposed rule will
not have a significant impact on a
substantial number of small entities.

Collection of Information

This proposed rule does not provide
for a collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
proposed rule under the principles and
criteria contained in Executive Order
12612 and has determined that this
proposed rule does not have sufficient
implications for federalism to warrant
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the preparation of a Federalism
Assessment.

Unfunded Mandates

Under the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104—4), the
Coast Guard must consider whether this
rule will result in an annual
expenditure by state, local, and tribal
governments, in the aggregate of $100
million (adjusted annually for inflation).
If so, the act requires that a reasonable
number of regulatory alternatives be
considered, and that from those
alternatives, the least costly, most cost-
effective, or least burdensome
alternative that achieves the objective of
the rule be selected. No state, local, or
tribal government entities will be
effected by this rule, so this rule will not
result in annual or aggregate costs of
$100 million or more. Therefore, the
Coast Guard is exempt from any further
regulatory requirements under the
Unfunded Mandates Act.

Environment

The Coast Guard has considered the
environmental impact of this proposed
rule and concluded that under
paragraph 2-1, paragraph 34(f), of
Commandant Instruction M16475.1C,
this proposed rule is categorically
excluded from further environmental
documentation. A ““Categorical
Exclusion Determination” is available in
the docket for inspection or copying
where indicated under ADDRESSES.

List of Subjects in 33 CFR 110
Anchorage grounds.

Regulation

For the reasons discussed in the
preamble, the Coast guard proposes to
amend 33 CFR Part 110 as follows:

PART 110—[AMENDED]

1. The authority citation for Part 110
continues to read as follows:

Authority: 33 U.S.C. 471, 1221 through
1236, 2030, 2035, 2071; 49 CFR 1.46 and 33
CFR 1.05-1(g).

2.1n §110.155, add paragraph (c)(6) to
read as follows:

§110.155 Port of New York.
* * * * *

(C) * X *

(6) Anchorage No. 19-A. An area
located west of Hyde Park enclosed by
the coordinates starting at 41° 48" 35"'N,
073°57' 00"W; to 41° 48' 35""N, 073° 56’
44"W; to 41° 47' 32"'N, 073° 56' 50"'W;
to 41° 47' 32""N, 073° 57’ 10""W; thence
back to 41° 48' 35"'N, 073° 57' 00"'W
(NAD 1983).

(i) No vessel may anchor in
Anchorage 19—A form December 16 to

the last day of February without
permission from the Captain of the Port,
New York.

(i) No vessel less than 20 meters in
length may anchor in Anchorage 19-A
without prior approval of the Captain of
the Port, New York.
* * * * *

Dated: March 22, 1999.
R.M. Larrabee,
Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.
[FR Doc. 99-7838 Filed 3-30-99; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 372
[OPPTS-400136; FRL-6051-1]
Combustion for Energy Recovery

Toxic Release Inventory Reporting;
Notice of Receipt of Petition

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of receipt of petition and
request for comments.

SUMMARY: This document announces the
receipt of a petition from Safety Kleen
Corporation (Safety Kleen) requesting
that EPA modify its current
interpretation of combustion for energy
recovery under section 313 of the
Emergency Planning and Community
Right-to-Know Act (EPCRA) and section
6607 of the Pollution Prevention Act
(PPA). The petition was submitted
pursuant to sections 553(e) and 555(e) of
the Administrative Procedure Act
(APA). Also, as part of this document,
EPA is publishing the main text of the
petition. Finally, EPA is seeking
comments from interested or potentially
affected parties concerning issues
associated with the current
interpretation of combustion for energy.
DATES: Written comments in response to
this request for comments must be
received on or before June 1, 1999.
ADDRESSES: Comments may be
submitted by mail, electronically, or in
person. Please follow the detailed
instructions for each method as
provided in Unit Il. of this document.
FOR FURTHER INFORMATION CONTACT: For
specific information regarding this
document contact: Sara Hisel McCoy at
(202) 260-7937, e-mail: hisel-
mccoy.sara@epa.gov. For further
information on EPCRA section 313,
contact the Emergency Planning and
Community Right-to-Know Hotline,
Environmental Protection Agency, Mail
Code 5101, 401 M St. SW., Washington

DC 20460, Toll-free: 1-800—-424—-9346,
in Virginia and Alaska: 703-412-9877
or Toll free TDD: 800-553-7672.

SUPPLEMENTARY INFORMATION:

I. General Information
A. Does This Document Apply To Me?

This document does not make any
changes to existing regulations, however
you may be interested in this document
if you combust toxic chemicals in waste
on-site or transfer these toxic chemicals
off-site for this purpose. Potentially
interested categories and entities may
include, but are not limited to the
following:

Examples of Potentially

Category Interested Entities

Industry; facilities
that manufac-
ture, process,
or otherwise

Manufacturing, Metal min-
ing, Coal mining, Elec-
tric utilities, Commercial
hazardous waste treat-

use certain ment, Chemicals and
chemicals allied products-whole-
sale, Petroleum bulk
terminals and plants
wholesale, and Solvent
Recovery services
Facilities with Facilities regulated under
hazardous Subtitle C of the Re-
waste inciner- source Conservation
ators and Recovery Act

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
interested in this document. Other types
of entities not listed in this table may
also be interested in this document.
Additional businesses that may be
interested in this document are those
covered under 40 CFR part 372, subpart
B. If you have any questions regarding
whether a particular entity is covered by
this section of the CFR, consult the
technical person listed in the “FOR
FURTHER INFORMATION CONTACT”
section.

B. How Can | Get Additional
Information or Copies of This Document
or Other Support Documents?

1. Electronically. You may obtain
electronic copies of this document as
well as the appendices to the petition
from the EPA Internet Home Page at
http://www.epa.gov/. On the Home Page
select ““‘Laws and Regulations’ and then
look up the entry for this document
under the ““Federal Register -
Environmental Documents.” You can
also go directly to the “Federal
Register” listings at http://
www.epa.gov/fedrgstr/. You may also
obtain electronic copies of the complete
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petition and appendices at http://
www.epa.gov/opptintr/tri/.

2. In person or by phone. If you have
any questions or need additional
information about this action, please
contact the technical person identified
in the “FOR FURTHER INFORMATION
CONTACT” section. Copies of a
complete petition including the
appendices to the Safety Kleen petition
are also available by calling the EPCRA
Hotline at 1-800-424-9346, in Virginia
and Alaska: 703—412-9877 or Toll free
TDD: 800-553-7672. In addition, the
official record for this document,
including the public version, has been
established under docket control
number OPPTS-400136. This record
includes not only the documents
physically contained in the docket, but
all of the doucments included as
references in those documents. A public
version of this record, including
printed, paper versions of any electronic
comments, which does not include any
information claimed as Confidential
Business Information (CBI), is available
for inspection from 12 noon to 4 p.m.,
Monday through Friday, excluding legal
holidays. The official record is located
in the TSCA Nonconfidential
Information Center, Rm. NE-B607, 401
M St., SW., Washington, DC 20460. The
TSCA Nonconfidential Information
Center telephone number is 202-260—
7099.

I1. How Can | Respond To This
Document?

A. How and To Whom Do | Submit the
Comments?

You may submit comments through
the mail, in person, or electronically. Be
sure to identify the appropriate docket
control number, OPPTS-400136, in
your correspondence.

1. By mail. Submit written comments
to: Document Control Office (7407),
Office of Pollution Prevention and
Toxics (OPPT), Environmental
Protection Agency, 401 M St., SW., Rm.
G-099, East Tower, Washington, DC
20460.

2. In person or by courier. Deliver
written comments to: Document Control
Office in Rm. G-099, East Towver,
Waterside Mall, 401 M St., SW.,
Washington, DC, Telephone: 202—260-
7093.

3. Electronically. Submit your
comments and/or data electronically by
e-mail to: oppt.ncic@epa.gov. Please
note that you should not submit any
information electronically that you
consider to be CBI. Electronic comments
must be submitted as an ASCII file
avoiding the use of special characters
and any form of encryption. Comment

and data will also be accepted on disks
in WordPerfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the docket control number OPPTS—
400136. Electronic comments on this
document may also be filed online at
many Federal Depository Libraries.

B. How Should | Handle CBI
Information That | Want To Submit To
the Agency?

You may claim information that you
submit in response to this document as
CBI by marking any part or all of that
information as CBI. Information so
marked will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2. A copy of the comment
that does not contain CBI must be
submitted for inclusion in the public
record. Information not marked
confidential will be included in the
public docket by EPA without prior
notice. If you have any questions about
CBI or the procedures for claiming CBI,
please consult with the technical person
identified in the “FOR FURTHER
INFORMATION CONTACT” section.

111. Background

Section 313 of EPCRA requires certain
facilities manufacturing, processing, or
otherwise using listed toxic chemicals
in amounts above reporting threshold
levels, to report their releases of such
chemicals annually. These facilities
must also report other waste
management activities for such
chemicals, pursuant to section 6607 of
the PPA, 42 U.S.C. 13106. Specifically,
these facilities must report the
guantities of toxic chemicals in wastes
that are released (including disposed),
treated for destruction, combusted for
energy recovery or recycled on-site or
transferred off-site for such purposes.

In the final industry expansion rule
(62 FR 23891, May 1, 1997) (FRL-5578—
3), EPA interpreted combustion for
energy recovery to include the
combustion of a section 313 chemical
that is (1)(a) a Resource Conservation
and Recovery Act (RCRA) hazardous
waste or waste fuel, (b) a constituent of
a RCRA hazardous waste or waste fuel,
or (c) a spent or contaminated
“otherwise used’” material; and that (2)
has a significant heating value and is
combusted in an energy or materials
recovery device. Also, currently EPA
defines an energy recovery device as a
boiler or industrial furnace as defined in
40 CFR 372.3.

On March 18, 1998, the
Environmental Protection Agency
received a petition from Safety Kleen
Corporation requesting EPA to modify
its guidance regarding EPA’s

interpretation of the term *‘combustion
for energy recovery” under section 313
of the EPCRA and section 6607 of the
PPA. (Note: At the time of the
submission of this petition, the
company that petitioned EPA was
known as Laidlaw Environmental
Services. Subsequent to this submission,
the company has changed its name to
Safety Kleen Corporation. Therefore the
references in the text of the petition to
Laidlaw Environmental Services refer to
Safety Kleen Corporation).

EPA is reproducing Safety Kleen’s
petition in its entirety (except for the
appendices and the table of contents) in
Unit IV. of this document, to solicit
public comment on its content. In
addition, in Unit V. of this document,
EPA is soliciting comment on specific
issues associated with the petition on
combustion for energy recovery.

1V. Safety Kleen’s Petition

STATEMENT OF INTEREST

Laidlaw Environmental Services Inc., and
its wholly-owned subsidiary companies, is a
full service company engaged in the
blending, incineration, treatment, disposal,
destruction, and transportation of hazardous
and toxic wastes. Our interests are directly
affected by the issues addressed in this
petition.

. EXECUTIVE SUMMARY

In 1991, the EPA designated “Energy
Recovery” as an acceptable method of
handling toxic organic chemicals under the
Toxic Release Inventory program. To receive
credit for “Energy Recovery” a generator has
to transfer energetic (> 5,000 Btus/Ib) toxic
organic chemicals to an ““‘energy or materials
recovery device”. The Agency defines an
‘“‘energy or materials recovery device” as a
Boiler or Industrial Furnace.

Present guidance on “Energy Recovery”
does not allow a generator to claim credit for
the energy recovered when energetic toxic
chemicals are used to destroy other toxic
organics in a hazardous waste incinerator.
This two-tiered approach to the recognition,
or lack of recognition, of the process of
“Energy Recovery”, depending on the type of
unit combusting the toxic organic chemicals
has led to a situation where globally there is
no reduction in the use of fossil fuel.

TRI data for 1991-95 show that annually
larger quantities of energetic toxic organic
chemicals are being transferred to EPA
designated “‘energy or materials recovery
devices”, while reduced percentages of these
same chemicals are being shipped to
hazardous waste incinerators. While “‘energy
or materials recovery devices” may be using
less fossil fuel because they may be utilizing
the energy from these toxic chemicals in their
processes, incinerators have had to substitute
fossil fuels on a Btu for Btu basis for every
Btu of energetic toxic organic chemicals they
have lost.

This situation has led to a game where a
preferential designation has provided
“‘energy or materials recovery devices” with
an advantage in procuring high energy
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organic chemicals, and incinerators have
been placed at a comparative disadvantage in
procuring these same chemicals. However,
this is a ““zero-sum game”’ because both EPA
designated ‘“‘energy or materials recovery
devices” and incinerators utilize the energy
from these chemicals in their process, and
the movement of waste energy from one type
of unit to the other also necessitates the
movement of fossil fuel from one type of unit
to another. In reality, there are no global net
energy savings.

Laidlaw maintains that in light of the data
presented in this petition, EPA should
recognize that:

— Sufficient energy input is necessary to
properly destroy all forms of toxic organic
chemicals in a hazardous waste incinerator;

— Hazardous waste incinerators harness the
Btus from high energy organics to destroy
less energetic toxic organic chemicals;

— Incinerators are forced to use fossil fuels
to supplement the energy input as the highest
Btu energetic wastes are diverted from
incinerators; and

— Hazardous waste incinerators perform
“Energy Recovery” in the process of using
high energy toxic organic chemicals to
destroy low energy organics.

Laidlaw requests and recommends in this
petition that the EPA modify its guidance on
“Energy Recovery” to include the
combustion of high energy toxic organic
chemicals for the purpose of destroying low
energy toxic organic chemicals in a
hazardous waste incinerator.

Il. THE EMERGENCY PLANNING AND
COMMUNITY RIGHT TO KNOW ACT

The Emergency Planning and Community
Right to Know Act (“EPCRA”’) was signed
into law in 1986. The law was designed to
prevent an occurrence in the U.S. of the type
of tragedy that befell Bhopal, India just a
couple of years prior to its passage. EPCRA
was a comprehensive statute that greatly
enhanced the knowledge of the states, local
governments, workers, and citizens about the
chemicals handled at facilities around the
nation. This statute also put into place the
mechanisms to handle unplanned releases of
chemicals from a facility, so that threats to
the local community, and workers would be
minimized.

EPCRA, for the first time, provided
minimum reporting requirements for
facilities handling one or more “‘extremely
hazardous substances” (defined in 40 CFR,
Part 355, Appendices A and B) above a
threshold limit. Depending on the specific
section of EPCRA, a facility had to notify its
State Emergency Response Commission
(“*SERC”), Local Emergency Planning
Committee (“LEPC”), Local Fire Department,
and/or the EPA about the extremely
hazardous substances on-site. More
Specifically, under EPCRAL! a facility must
report:

— EPCRA Sections 302—-303: If a facility has
one or more extremely hazardous substances
on-site in quantities greater than a threshold
level, it must notify its SERC and LEPC that
it is subject to the emergency planning
requirements of these sections, a facility
representative must be designated to
participate in the local emergency planning
process, and the facility must provide

information necessary for the development
and implementation of a local emergency
plan;

— EPCRA Section 304: The facility must
notify the LEPC and SERC immediately after
the release of any extremely hazardous
substance, or CERCLA hazardous substance,
at or above the Reportable Quantity (“RQ”)
established for the substance, the facility
must furnish a written statement with details
of the release after the initial notification;

— EPCRA Section 311: The facility must
submit to the LEPC, SERC, and local fire
department a list, or copies, of Material Data
Safety Sheets (““‘MSDSs”’) for any
Occupational Safety and Health
Administration (““OSHA”) defined hazardous
chemicals or extremely hazardous substances
that are present on-site above defined
threshold limits;

— EPCRA Section 312: The facility must
submit annually to the LEPC, SERC, and the
local fire department a report on the
hazardous chemicals or extremely hazardous
substances on-site that includes the type of
hazard the material may pose, quantities of
the material stored on-site, and the location
and type of storage for the materials; and

— EPCRA Section 313: Facilities in certain
EPA defined SIC codes, meeting size and
threshold requirements, are required to
report annually to the EPA (and some states)
the amounts of chemicals listed in EPCRA’s
Section 313 released or otherwise managed.

EPCRA’s Section 313 (a copy of this
section is included in this submission as
Appendix 1) is more commonly known as the
Toxic Release Inventory (“TRI’’) and is the
subject of the information in this petition (the
issues addressed in this petition are specific
to TRI, and do not pertain to the other facets
of EPCRA.)

I1l. THE TOXIC RELEASE INVENTORY

EPCRA established the legal framework for
the Toxic Release Inventory The TRI program
was designed to provide information to the
public and regulators about the fate of
designated toxic chemicals (chemicals
referenced in Section 313) at a facility, local,
state, and national level. The EPCRA statute
required that this collected TRI information
be maintained in a computer database, and
be readily available to “any person”
requesting it.

EPCRA outlined, at a minimum, the types
of facility that had to submit TRI reports and
the information to be contained on those
reports. The statute provided discretion to
the Environmental Protection Agency as to
what types of facility they can require to
report TRI information in the future, and the
types of information they can require on the
TRI report in the future. EPCRA also allowed
the Agency, but to a lesser extent than in
other areas, discretion to add or subtract
chemicals from the Section 313 list.

TRI reporting by facilities was initially
required for the calender year 1987, with
subsequent reports required annually on a
calender year basis. While TRI reporting was
initially required only for facilities with SIC
codes between 20 and 39 (these facilities also
had to meet employee size and threshold
limits for the quantity of Section 313
chemicals to qualify for reporting
requirements), in May of 1997 the EPA

finalized rulemaking that expanded the types
of industries to be included in TRI reporting.
At the time of this petition the facilities?
meeting the following criteria are required to
report TRI information:

— The facility must be in SIC code 10
(except 1011, 1081, and 1094), or 12 (except
1241), or 20-39 (manufacturing facilities), or
4911 (limited to facilities that combust coal
and/or oil for the purpose of generating
power for distribution in commerce), 4931
(limited to facilities that combust coal and/
or oil for the purpose of generating power for
distribution in commerce) and 4939 (limited
to facilities that combust coal and/or oil for
the purpose of generating power for
distribution in commerce), or 4953 (limited
to facilities regulated under RCRA subtitle C),
or 5169, or 5171, or 7389 (limited to facilities
primarily engaged in solvent recovery
services on a contract or fee basis) hereafter
*““covered SIC codes”; and,

— Facility must have 10 or more full-time
employees (or the total hours worked by all
employees is greater than 20,000 hours), and

— The facility manufactures (defined to
include importation), or processes, or
otherwise uses any Section 313 chemical in
guantities greater than the established
threshold in the course of a calendar year.

In addition to the recent industry
expansion, other facets of the TRI program
have changed over the years. The list of
chemicals to be tracked for TRI purposes
changes almost annually, and today this
number is almost double the starting number.
Also, the type of information required to be
reported has changed over the years.
Originally the EPCRAZ statute required, at a
minimum, the following information be
included on each TRI report:

(9) Form

(1) Information required

Not later than June 1, 1987 the
Administrator shall publish a uniform toxic
chemical release form for facilities covered
by this section. If the Administrator does not
publish such a form, owners and operators of
facilities subject to the requirements of this
section shall provide the information
required under this subsection by letter
postmarked on or before the date on which
the form is due. Such form shall -

(A) provide for the name and location of,
and principal business activities at, the
facility;

(B) include an appropriate certification,
signed by a senior official with management
responsibility for the person or persons
completing the report, regarding the accuracy
and completeness of the report; and

(C) provide for submission of each of the
following items of information for each listed
toxic chemical known to be present at the
facility:

(1) Whether the toxic chemical at the
facility is manufactured, processed, or
otherwise used, and the general category or
categories of use of the chemical.

(ii) An estimate of the maximum amounts
(in ranges) of the toxic chemical present at
the facility at any time during the preceding
calendar year.

(iii) For each wastestream, the waste
treatment or disposal methods employed,
and an estimate of the treatment efficiency
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typically achieved by such methods for that
wastestream.

(iv) The annual quantity of the toxic
chemical entering each environmental
medium.

The data outlined in sections i—iv was the
basic TRI data mandated by EPCRA and these
sections formed the basis for the original
Form R (TRI reporting form) until reporting
year 1991. In 1991 the next statute to impact
TRI, the Pollution Prevention act of 1990,
modified some of the reporting requirements
for TRI.

IV. THE POLLUTION PREVENTION ACT
OF 1990

In November, 1990 the Pollution
Prevention Act of 1990 (““PPA’’) was signed
into law (a copy of this Act is included in
this submission as Appendix 2). This statute
established pollution prevention as a
‘““national objective”, and noted3:

“There are significant opportunities for
industry to reduce or prevent pollution at the
source through cost-effective changes in
production, operation, and raw materials
use... The opportunities for source reduction
are often not realized because existing
regulations, and the industrial resources they
require for compliance, focus upon treatment
and disposal, rather than source reduction...
Source reduction is fundamentally different
and more desirable than waste management
and pollution control.”

The Pollution Prevention Act established a
hierarchy of methods for dealing with real or
potential pollutants. Following is an outline
of this hierarchy in order of preference:

— Wherever feasible, pollution should be
prevented or reduced at the source;

— Pollution that cannot be prevented
should be recycled in an environmentally
sound manner;

— Pollution that cannot be prevented or
recycled should be treated; and

— Pollution that cannot be prevented,
recycled, or treated should be disposed or
released into the environment as a last resort.

In addition to this hierarchy, the Act4
authorized a state grant program to promote
source reduction by businesses, established
the Office of Pollution Prevention and
Toxics, an independent office to carry out the
functions required by the PPA, and directed
the EPA to:

— Facilitate the adoption of source
reduction techniques by businesses and
federal agencies;

— Establish standard methods of
measurement for source reduction;

— Review regulations to determine their
effect on source reduction;

— Investigate opportunities to use federal
procurement to encourage source reduction;

— Develop improved methods for providing
public access to data collected under federal
environmental statutes;

— Develop a training program on source
reduction opportunities, model source
reduction auditing procedures, a source
reduction clearinghouse, and an annual
award program; and

— Report to Congress within 18 months,
and biennially afterwards, on actions needed
to implement a strategy to promote source
reduction, and an assessment of the
clearinghouse and grant program.

Finally, the PPA made the first statutorily
mandated changes to the TRI reporting
requirements since EPCRA established the
requirement for TRI reporting in 1986. Under
the Pollution Prevention Act, facilities
already required to report TRI information to
the EPA were now required to provide
information on pollution prevention and
recycling for each TRI chemical reported.
Specifically, Section 6607 of the PPA3
established the following requirements for
source reduction and recycling data
collection:

(a)Reporting Requirements- Each owner or
operator of a facility required to file an
annual toxic chemical release form under
section 313 of the Superfund Amendments
and Reauthorization Act of 1986 (‘““'SARA”)
for any toxic chemical shall include with
each such annual filing a toxic chemical
source reduction and recycling report for the
preceding calender year. The toxic chemical
source reduction and recycling report shall
cover each toxic chemical required to be
reported in the annual toxic chemical release
form filed by the owner or operator under
section 313(c) of that Act. This section shall
take effect with the annual report filed under
section 313 for the first full calender year
beginning after the enactment of this subtitle.

(b)Items Included in the Report- The toxic
chemical source reduction and recycling
report required under subsection (a) shall set
forth each of the following on a facility-by-
facility basis for each toxic chemical:

(1) The quantity of any chemical entering
any waste stream (or otherwise released into
the environment) prior to recycling,
treatment, or disposal during the calender
year for which the report is filed and the
percentage change from the previous year.
The quantity reported shall not include any
amount reported under paragraph (7). When
actual measurements of the quantity of a
toxic chemical entering the waste streams are
not readily available, reasonable estimates
should be made base on best engineering
judgment.

(2) The amount of the chemical from the
facility which is recycled (at the facility or
elsewhere) during such calender year, the
percentage change from the previous year,
and the process of recycling used.

(3) The source reduction practices used
with respect to that chemical during such
year at the facility. Such practices shall be
reported in accordance with the following
categories unless the Administrator finds
other categories to be more appropriate:

(A) Equipment, technology, process, or
procedure modifications.

(B) Reformulation or redesign of products.

(C) Substitution of raw materials.

(D) Improvement in management, training,
inventory control, materials handling, or
other general operational phases of industrial
facilities.

(4) The amount expected to be reported
under paragraph (1) and (2) for the two
calender years immediately following the
calender year for which the report is filed.
Such amount shall be expressed as a
percentage change from the amount reported
in paragraphs (1) and (2).

(5) A ratio of production in the reporting
year to production in the previous year. The

ration should be calculated to most closely
reflect all activities involving the toxic
chemical. In specific industrial
classifications subject to this section, where
a feedstock or some variable other than
production is the primary influence on waste
characteristics or volumes, the report may
provide an index based on that primary
variable for each toxic chemical. The
Administrator is encouraged to develop
production indexes to accommodate
individual industries for use on a voluntary
basis.

(6) The techniques which were used to
identify source reduction opportunities.
Techniques listed should include, but are not
limited to, employee recommendations,
external and internal audits, participative
team management, and material balance
audits. Each type of source reduction listed
under paragraph (3) should be associated
with the techniques or multiples of
techniques used to identify the source
reduction technique.

(7) The amount of any toxic chemical
released into the environment which resulted
from a catastrophic event, remedial action, or
other one-time event, and is not associated
with production processes during the
reporting year.

(8)The amount of the chemical from the
facility which is treated (at the facility or
elsewhere) during such calender year and the
percentage change from the previous year.
For the first year of reporting under this
subsection, comparison with the previous
year is required only to the extent such
information is available.

(c)SARA Provisions- The provisions of
sections 322, 325 (c), and 326 of the
Superfund Amendments and Reauthorization
Act of 1986 shall apply to the reporting
requirements of this section in the same
manner as to the reports required under
section 313 of that Act. The Administrator
may modify the form required for purposes
of reporting information under section 313 of
that Act to the extent he deems necessary to
include the additional information required
under this section.

(d) Additional Optional Information- Any
person filing a report under this section for
any year may include with the report
additional information regarding source
reduction, recycling, and other pollution
control techniques in earlier years.

(e) Availability of Data- Subject to section
322 of the Superfund Amendments and
Reauthorization Act of 1986, the
Administrator shall make data collected
under this section publicly available in the
same manner as the data collected under
section 313 of the Superfund Amendments
and Reauthorization Act of 1986.

The new requirements of the PPA
mandated that EPA make changes to the TRI
reporting form and the program. EPA
incorporated these changes in to the Form R
for the 1991 reporting year. Although it was
not specifically covered in the PPA, the
Agency formalized the category of Energy
Recovery at this time.

V. STRUCTURE OF TRI DATA
REQUIREMENTS

Data for TRI reporting is submitted to the
EPA on a completed “Form R” (a copy of the
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1996 Form R is included in this submission
as Appendix 3). Regulated facilities must
submit a completed Form R to the EPA that
summarizes activity for the previous calender
year by July 1 of the subsequent calender
year.

Form R is available both in electronic and
hard copy form. The hard copy form is
accompanied by a set of instructions® that
include guidance on the most common TRI
issues. TRI data requirements are listed on
the Form R. The Form R is broken into two
parts, Part I: Facility Identification
Information, and Part Il: Chemical Specific
Information.

Part | is one page in length consisting of
five sections that identify the reporting year;
any trade secret information; the facility; the
parent company; and a certification by a
responsible official of the reporting entity.

Part Il is specific to each chemical a facility
is reporting. It is four pages long, and is
broken into eight sections that identify the
toxic chemical; the mixture it may be in; the
activities and use(s) of the chemical at the
facility; the maximum amount of the
chemical on-site during the year; the quantity
of the chemical released to each
environmental media during the year; the
guantity of the chemical transferred in waste
to off-site locations; on-site treatment, energy
recovery, or recycling processes for the
chemical; and source reduction and recycling
activities.

This petition is concerned with the
definition of the information required in Part
Il of the Form R. Specifically this petition is
requesting EPA reevaluate its definition of
“Energy Recovery” and various types of
“Incineration” that are used in Section 6:
Transfers to Off-Site Locations in light of the
data provided within this petition.

VI. TRI CATEGORIZATION OF OFF-SITE
TRANSFERS

Data on transfers of toxic chemicals to off-
site locations must be reported in Part II,
Section 6 of Form R. Section 6 is itself
composed of two primary subsections: 6.1
Discharges to Publicly Owned Treatment
Works (POTWs); and 6.2 Transfers to other
Off-Site Locations. This petition is concerned
with the categorization of some of the data
in subsection 6.2, specifically 6.2C “Type of
Waste Treatment/ Disposal/ Recycling/
Energy Recovery” for transfers to other off-
site locations.

In the instructions® for completing Form R,
methods and codes are listed that are
applicable to completing subsection 6.2C (a
list of these methods and codes is included
in this submission as Appendix 4). There are
eight codes listed for Disposal, six codes
listed for Waste Treatment, five codes for
Recycling, and two codes for Energy
Recovery. Within the method “Waste
Treatment” there are two codes designated
for Incineration:

— M50 Incineration/Thermal Treatment;
and

— M54 Incineration/Insignificant Fuel
Value

listed under the method of waste
treatment. There is another code that could
include toxic chemicals eventually bound for
incineration, M95 Transfer to Waste Broker-
Waste Treatment, however this code also

includes toxic chemicals that are bound for
several other types of treatment.

The method “Energy Recovery” contains
two codes and they are solely for Energy
Recovery:

— M56 Energy Recovery; and

— M92 Transfer to Waste Broker-Energy
Recovery.

This method of “Energy Recovery’ and its
corresponding codes were not specifically
mandated by either EPCRA or the PPA. In
subsection 6.2C of Form R the EPA decided
to go beyond the statutory mandates of the
Pollution Prevention Act of 1990 and the
Emergency Planning and Community Right
to Know Act of 1986 and create a method of
off-site transfer, Energy Recovery, that
implies a positive connotation in comparison
to Incineration, which is considered Waste
Treatment.

Under the PPA, Waste Treatment is the
third method in order of preference for
dealing with toxic chemicals, behind source
reduction and recycling. Energy Recovery is
not listed in the PPA, or in EPCRA, but due
to its recognition in TRI it is marketed by
service providers and treated by generators
and many states with hazardous waste taxes
as a form of Recycling.

In the recent final rule® on the expansion
of industries required to report TRI
information, the Agency provided its general
interpretation of what Energy Recovery is
(page 23852):

“EPA believes that for the purposes of the
PPA, reporting quantities ‘‘combusted for
energy recovery’ should be restricted to
devices where energy is produced from the
combustion of the toxic chemical and
harnessed.”

Several lines after this broad definition, the
Agency becomes more specific:

“Specifically, EPA interprets ‘“‘combustion
for energy recovery” as the combustion of a
toxic chemical that (1) is () a RCRA
hazardous waste or waste fuel, (ii) a
constituent of a RCRA hazardous waste or
waste fuel, or (iii) a spent or contaminated
“otherwise used’” material; and that (2) has
a heating value greater than or equal to 5,000
Btus per pound in an “energy or materials
recovery device.”. . . EPA considers an
‘““energy or materials recovery device” to be
an industrial furnace or boiler as defined in
40 CFR 372.3.”

However, a toxic chemical combusted in
an ‘“‘energy or materials recovery device’ can
also be considered as being “‘treated for
destruction” if the chemical contained less
than 5,000 Btus per pound:

“EPA considers any toxic chemical that is
burned and meets the criteria described in
part (1) of the interpretation, but which has
a heating value less than 5,000 Btus per
pound, as provided in part (2) of the
definition interpretation, to be “treated for
destruction” rather than ‘““combusted for
energy recovery.” This is regardless of the
type of device in which it is combusted.”

Therefore under EPA’s guidance, an
““energy or materials recovery device” can
perform both Energy Recovery and Treatment
for Destruction depending on the energy
value of the toxic chemical being combusted.

In this same final rule EPA defines
Treatment for Destruction as:

“Treatment for destruction means the
destruction of the toxic chemical in waste
such that the substance is no longer the toxic
chemical subject to reporting under EPCRA
section 313. This does not include the
destruction of a toxic chemical in waste
where the toxic chemical has a heat value
greater than 5,000 British thermal units and
is combusted in any device that is an
industrial furnace or boiler as defined at 40
CFR 260.10.”

Under this guidance on Treatment for
Destruction and Energy Recovery, the
determinant of whether the energy from a
toxic chemical is “‘recovered” is the type of
unit that performs the combustion, not
whether the energy from the combustion is
actually harnessed and used to replace fossil
fuel.

VII. DESCRIPTION OF AN “ENERGY OR
MATERIALS RECOVERY DEVICE”

EPA defines an “‘energy or materials
recovery device” to be an industrial furnace
or boiler as it is described in 40 CFR 372.3:

(1) Boiler means an enclosed device using
controlled flame combustion and having the
following characteristics:

(1) The unit must have physical provisions
for recovering and exporting thermal energy
in the form of steam, heated fluids, or heated
gases; and

(ii) The unit’s combustion chamber and
primary energy recovery sections(s) must be
of integral design. To be of integral design,
the combustion chamber and the primary
energy recovery section(s) (such as
waterwalls and superheaters) must be
physically formed into one manufactured or
assembled unit. A unit in which the
combustion chamber and the primary energy
recovery section(s) are joined only by ducts
or connections carrying flue gas is not
integrally designed; however, secondary
energy recovery equipment (such as
economizers or air preheaters) need not be
physically formed into the same unit as the
combustion chamber and the primary energy
recovery section. The following units are not
precluded from being boilers solely because
they are not of integral design: process
heaters (units that transfer energy directly to
a process stream), and fluidized bed
combustion units; and

(iii) While in operation, the unit must
maintain a thermal energy recovery
efficiency of at least 60 percent, calculated in
terms of the recovered energy compared with
the thermal value of the fuel; and

(iv) The unit must export and utilize at
least 75 percent of the recovered energy,
calculated on an annual basis. In this
calculation, no credit shall be given for
recovered heat used internally in the same
unit. (Examples of internal use are the
preheating of fuel or combustion air, and the
driving of induced or forced draft fans or
feedwater pumps); or

(2) The unit is one which the Regional
Administrator has determined, on a case-by-
case basis, to be a boiler, after considering the
standards in Sec. 260.32 of this chapter.

Industrial furnace means any of the
following enclosed devices that are integral
components of manufacturing processes and
that use thermal treatment to accomplish
recovery of materials or energy:
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(1) Cement Kilns.

(2) Lime Kilns.

(3) Aggregate kilns.

(4) Phosphate Kilns.

(5) Coke ovens.

(6) Blast furnaces.

(7) Smelting, melting and refining furnaces
(including pyrometallurgical devices such as
cupolas, reverberator furnaces, sintering
machine, roasters, and foundry furnaces).

(8) Titanium dioxide chloride process
oxidation reactors.

(9) Methane reforming furnaces.

(10) Pulping liquor recovery furnaces.

(11) Combustion devices used in the
recovery of sulfur values from spent sulfuric
acid.

(12) Halogen acid furnaces (HAFs) for the
production of acid from halogenated
hazardous waste generated by chemical
production facilities where the furnace is
located on the site of a chemical production
facility, the acid product has a halogen acid
content of at least 3%, the acid product is
used in a manufacturing process, and, except
for hazardous waste burned as fuel,
hazardous waste fed to the furnace has a
minimum halogen content of 20% as-
generated.

(13) Such other devices as the
Administrator may, after notice and
comment, add to this list on the basis of one
or more of the following factors:

(I) The design and use of the device
primarily to accomplish recovery of material
products;

(ii) The use of the device to burn or reduce
raw materials to make a material product;

(iii) The use of the device to burn or reduce
secondary materials as effective substitutes
for raw materials, in processes using raw
materials as principal feedstocks;

(iv) The use of the device to burn or reduce
secondary materials as ingredients in an
industrial process to make a material
product;

(v) The use of the device in common
industrial practice to produce a material
product; and

(vi) Other factors, as appropriate.”

The present guidance that the EPA uses for
an “‘energy or materials recovery device” for
the purposes of TRI reporting does not
include the hazardous waste incinerator.

VIIl. DESCRIPTION OF A HAZARDOUS
WASTE INCINERATOR

A typical hazardous waste incinerator
consists of a primary combustion chamber,
secondary combustion chamber, and an air
pollution control system.

The primary combustion chamber can be a
rotary kiln, fluidized bed, fixed hearth, or
liquid injection assembly. Typically,
commercial incinerators utilize a rotary kiln
as the primary combustion chamber, and this
form of primary combustion chamber will be
the one described in greater detail in this
section.

Both solid and liquid wastes are
introduced into the rotary kiln, in which the
temperature is typically above 1800° F.
Liquid wastes generally are pumped into the
kiln through nozzles which atomize the
waste into fine droplets for optimal
combustion. Solid wastes are fed into the
kiln either in bulk or containers (drums).

While the Kkiln is brought up to operating
temperature utilizing fossil fuels such as
natural gas or fuel oil, once the permitted
temperature is reached operators try to
maintain this temperature by feeding
energetic liquid and solid wastes. If the
wastes do not contain sufficient energy to
maintain the permitted temperature the
operator must supplement the waste feed
with fossil fuels.

The kiln is set on an incline and rotates
during operation causing the solid wastes fed
into it to slowly migrate from the feed end
to the discharge end utilizing gravity. The
rotation and incline of the kiln tumbles the
solid wastes inside assuring they are exposed
on all sides to the high temperature and
airflow in the kiln. A large fan draws excess
air (containing oxygen) over the rotating
solids and towards the secondary combustion
chamber. The high temperature of the kiln
causes the some of the organics in the waste
feed to combust and be destroyed, while
others volatilize and migrate with the
combustion gas and excess air toward the
secondary combustion chamber for
combustion and destruction. Inorganic
material that has not been volatilized is fed
out of the discharge end of the kiln as ash
into awaiting containers.

The secondary combustion chamber, often
known as an afterburner, is brought up to
permitted temperature along with the
primary combustion chamber utilizing fossil
fuels. Typically temperatures in the
secondary combustion chamber are
maintained at 2200° F. Once permitted
temperature is achieved, the operator can
begin feeding atomized energetic liquid
wastes to maintain this temperature. If the
liquid waste feed does not contain sufficient
energy to maintain the permitted
temperature, the operator will supplement
this waste feed with fossil fuel.

The volatilized organics and excess air
from the kiln are mixed with air and passed
through the hot flame? of the secondary
combustion chamber. Generally all feeds into
the secondary combustion chamber are
retained within it for 2.5-3 seconds. While
the organic vapors are in the secondary
combustion chamber the temperature, air
turbulence, and excess oxygen work to break
the chemical bonds of the organics to form
primarily carbon dioxide, water, and acid
gasses. In addition to these byproducts, some
inorganic particulate matter is also mixing
with the turbulent air of the secondary
combustion chamber.

The combustion gas from the secondary
combustion chamber flows to the air
pollution control system (APCS) for cooling
and cleansing prior to discharge to the
atmosphere. APCSs have a variety of
configurations, but their purpose is to cool
and remove the acid gasses, particulate, and
volatilized inorganics contained in the
secondary combustion chamber off gasses.

IX. ENERGY REQUIREMENTS OF A
HAZARDOUS WASTE INCINERATOR

Hazardous waste incinerators thermally
decompose organic compounds. They do this

1The flame of the secondary combustion chamber
is derived from the combustion of energetic liquid
wastes, fossil fuel, or a combination of the two.

by introducing the organic material into an
environment where the temperature,
residence time, air turbulence, and oxygen
level are designed and controlled to achieve
strict destruction and removal efficiencies
(““DRE™) for each permitted organic.

Hazardous waste incinerators are permitted
to burn toxic chemicals after a lengthy and
comprehensive permitting process. This
process is overseen by the state and/or
federal environmental agency. Towards the
end of this process, a trial burn for the
permitted incineration unit is conducted.
The purpose of the trial burn is to verify that
the unit meets state and federal guidelines,
and to set the operating parameters the unit
must operate under while destroying toxic
chemicals. Once a trial burn is successfully
completed and a permit is issued the
incineration facility is allowed to combust
hazardous waste under the terms of the
permit and operating parameters of the trial
burn.

As mentioned earlier, temperature, time,
turbulence, and oxygen are four of the key
conditions needed to properly destroy
organic compounds. Generally to achieve
good combustion of organics, incinerators
must maintain a minimum temperature of
greater than 2,000° F in the secondary
combustion chamber, a residence time
greater than a couple of seconds, and a
minimum oxygen level of 3% in the post
combustion zone. All permitted hazardous
waste burning incinerators have operating
parameters set around these numbers (there
are many other operating parameters that
must be met to combust toxic chemicals;
however, for the purpose of this petition,
these other parameters do not need to be
listed).

An incinerator does not combust toxic
chemicals until it is operating within the
permitted parameters. To reach the
temperature required for toxic chemical
combustion the incinerator will burn fossil
fuel, generally a combination of fuel oil and
natural gas. Once the minimum temperature
is reached (and all other parameters are
within permitted levels), operators begin
feeding toxic organic chemicals to the
incinerator for combustion.

Just like the fossil fuel they are replacing,
these toxic chemicals have energy content
and provide energy to the incinerator to
maintain the permitted temperature.
However, waste toxic chemicals are
significantly more variable than refined fossil
fuels in their energy content and
composition. The BTU content of toxic
organic chemicals varies greatly depending
on the composition of the compounds. The
BTU content also varies depending on the
purity of the organic and what impurities it
is mixed with (soil, water, etc.).

Ideally, the incinerator operator tries to
blend a mixture of relatively pure, high
energy waste, with other lower energy wastes
(highly chlorinated or fluorinated wastes,
contaminated media, etc.) so that combustion
of all toxic chemicals is achieved without the
addition of fossil fuel. Remember, to combust
wastes a minimum temperature must be
maintained within the incinerator. The
amount of energy required to do this is
dependent on the size of the incinerator;
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however, once the minimum temperature is
achieved this energy can come from fossil
fuel or the waste organic chemicals (if the
waste has sufficient energy content).

Since the advent of the “Energy Recovery”
designation for off-site transfers, data
indicate that incinerators are using increasing
quantities of fossil fuel to combust the less
energetic organic wastes they are receiving.
The “Energy Recovery” designation is not
available for toxic chemicals shipped to
incinerators, and because of this a distortion
has occurred that preferentially directs high
energy wastes to go to ‘“‘energy or materials
recovery devices”. Incinerators are not
considered “‘energy or materials recovery
devices”, and must replace these high energy
wastes with fossil fuel to be able to burn the
less energetic wastes they still receive.

X. IMPACT OF “ENERGY RECOVERY”
DESIGNATION

The impact of providing the “Energy
Recovery’ designation for the transfer of TRI
regulated toxic organic chemicals shipped to
an “‘energy or materials recovery device” was
steady and predictable. The favorable
connotations of “Energy Recovery’ has
induced manufacturers to transfer their high
energy wastes to “‘energy or materials
recovery devices” from incinerators.

This shifting of waste to “energy or
materials recovery devices’” allows the
manufacturer to achieve some of the
recycling goals they have established. Also,
the “Energy Recovery’ designation has led,
in some instances, to regressive state tax
structures that tax waste going to an
incinerator at a higher rate than waste going
to “Energy Recovery”

With all of these incentives to ship high
energy wastes to “‘energy or materials
recovery devices”, and what experience

Chart1

indicated was occurring in the marketplace
and at incineration facilities, it appeared that
larger quantities of organic TRI chemicals
were going to “Energy Recovery”. To test our
hypothesis we queried the TRI database for
trends in the Off-Site Transfer of organic
chemicals. We queried the database for the
total of all chemicals going to each type of
off-site transfer for the years 1991-95 (1991
was the first year the “Energy Recovery”
designation was formally available, and 1995
is the last year TRI data is now available.) For
consistency and comparability of data, we
searched for information only on the “core
chemicals’ that were listed for all five years.

The database we searched was the TRI
database available through RTKnet.
Following is the concluding data (a
spreadsheet summarizing all of the data from
this search is included as Appendix 5) we
queried from this database.

TRI Core Chemicals Transferred to Energy Recovery, 1991-95

350
1991
Table 1
TOTAL POUNDS
YEAR TRANSFERRED TO EN-
ERGY RECOVERY
1991 400,285,225
1992 427,987,876
1993 445,839,753
1994 455,895,352
1995 486,366,712

As you can see from the above chart and
table, there has been a steady increase in the
quantity of TRI toxic chemicals being
transferred off-site to energy recovery. Now
lets contrast this to the data for TRI toxic
chemicals being transferred to incineration.

T T i
1992 1993 1994
Year

1995
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Chart 2

TRI Core Chemicals Transferred to Incineration, 1991-98
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Table 2 Table 2—Continued In contrast to the data for Energy Recovery,
the quantity of TRI toxic chemicals going to
TOTAL POUNDS TOTAL POUNDS incineration has dropped significantly over
YEAR TRANSFERRED TO IN- YEAR TRANSFERRED TO IN-  the 1991-95 time frame. Most of this drop
CINERATION CINERATION occurred in the 1991-92 time frame.
1991 166,532,302 1994 136,423,218
1992 135,767,217 1995 141,932,667
1993 136,025,939
Chart3
TRI Core Chemicais Transferred to Energy Recovery & Incineration, 199106
700 —/ - |
600 — A
500 1 f; i
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1901 1992 19893 1994 1995
Year
En. Recov. [l Incin.
Table 3
T NSEERREDL | PERCENTAGE OF
YEAR TO ENERGY RE- TOTAL POUNDS PERCENTAGE OF TOTAL POUNDS TRANS-
TRANSFERRED FROM FERRED FROM INCINERATION
COVERY AND IN- | ENERGY RECOVERY
CINERATION
1991 566,817,527 70.6% 29.4%
1992 563,755,093 75.9% 24.1%
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Table 3—Continued
TOTALPOUNDS PERCENTAGE OF
VEAR TO ENERGY RE- TOTAL POUNDS PERCENTAGE OF TOTAL POUNDS TRANS-
TRANSFERRED FROM FERRED FROM INCINERATION
COVERY AND IN- | ENERGY RECOVERY
CINERATION
1993 581,865,692 76.6% 23.4%
1994 592,318,570 77.0% 23.0%
1995 628,299,379 77.4% 22.6%

Finally, combining the data for off-site
transfers to incineration and energy recovery
show that in every year but one (1992) the
guantity of TRI toxic chemicals going to some
form of combustion is increasing. While the
total quantity going to combustion is
increasing, the share, and total quantity, of
these toxic chemicals going to incineration is
decreasing and the share, and total quantity,
going to energy recovery is increasing.

The data indicates that the positive
connotation of the “Energy Recovery”
designation has shifted large quantities of
toxic chemicals away from incineration and
into EPA classified “‘energy or materials
recovery devices”. This data then leads to a
question of whether this movement of high
energy wastes from incinerators to “‘energy or
materials recovery devices’ actually saves
energy on a net basis, or just transfers the
need for fossil fuel from “energy or materials
recovery devices” to incinerators.

XI. INCINERATORS NEED HIGH ENERGY
WASTE FUEL TO REPLACE FOSSIL FUEL

As stated in Section VIII of this petition,
once an incinerator is operating within its
permitted levels it can begin combusting
toxic organic chemicals. Just like the fossil
fuel they are replacing, these toxic chemicals
have energy content and provide energy to
the incinerator to maintain the permitted
temperature. Ideally, the incinerator operator
tries to blend a mixture of relatively pure,
high energy waste, with other lower energy
wastes (highly chlorinated or fluorinated
wastes, contaminated media, etc.) so that
combustion of all toxic chemicals is achieved
without the addition of fossil fuel.
Unfortunately, since the EPA designation of
“Energy Recovery” is not available to
incinerators, large quantities of high energy
toxic chemicals have migrated from
incinerators to ‘“‘energy or materials recovery
devices”. This movement of energetic wastes
away from incinerators forces the incinerator
operator to find other sources of energy to
maintain the unit within its permitted limits.

Chart 4

The only other source of energy available is
fossil fuel.

The data in this area confirms that from
1991-95 fossil fuel usage has increased at
incineration sites (Laidlaw Environmental
Services, Inc. raw data is attached as
Appendix 6). Laidlaw combined
supplemental energy use data from its
subsidiaries that had the type of data needed,
for the years 1991-95. These subsidiaries
include Laidlaw Environmental Services
(Bridgeport), Inc. located in Bridgeport NJ,
and Laidlaw Environmental Services (Deer
Park), Inc. located in Deer Park, TX. Together
these facilities represent about 20% of the
available commercial incineration capacity in
the U.S. for the years 1991-95. What was
found is entirely predictable based on the
information already in this petition.
Following is data on the Btus of fossil fuel
that had to be added to the incinerator to
fully combust a pound of toxic chemicals for
the years 1991-95.

Average BTU's of Fossli Fue! Required to incinerate a Pound of Wastse, 1991-88

//

g2700 n
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Table 4 Table 4—Continued
BTUs OF FOSSIL FUEL BTUs OF FOSSIL FUEL
YEAR ADDED TO COMBUST 1 YEAR ADDED TO COMBUST 1
POUND OF TOXIC POUND OF TOXIC
CHEMICALS CHEMICALS
1991 1,894 1994 2,432
1992 1,734 1995 2,605
1993 1,882

1995

The Btus of Fossil Fuel Added to Combust
1 Pound of Toxic Chemicals can also be
converted into the total barrels of oil
(equivalents) that are needed to combust
waste at these facilities.
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Chart 5

Barrels of Oil (Equivalent) Used to Incinerate Waste, 1991-98
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Table 5 Table 6
BARRELS OF OIL
YEAR (EQUIVALENTS) USED
TO COMBUST TOXIC INCINERATION'S | 29.4%
CHEMICALS 1991 SHARE
INCINERATION'S | 22.6%
1991 109,925 1995 SHARE
1992 87,931 INCINERATION'S | 141,932,667
1993 98,213 1995 POUNDS
1994 120,398 OF TRI TOXIC
1995 131,962 CHEMICALS
INCINERATION'S | 184,720,017
PROJECTED
The above graphic and table indicate that 1995 POUNDS
the cited incineration facilities were utilizing OF TRI TOXIC
22,037 more barrels of oil (equivalent) to CHEMICALS
combust toxic chemicals in 1995 than in USING 1991
1991. Due to their geographical location and SHARE
size, the cited facilities should be fairly DIFFERENCE IN | 42,787,350
representative of the commercial hazardous POUNDS ,
waste incineration industry2. Therefore, ENERGY VALUE | 641,810,000,000 BTU's
extrapolating this data3 would mean that in (FDEFR%II\ZICE AS-
1995 the entire commercial hazardous waste SUMING
incineration industry needed a little over 15.000 BTU/LB
110,000 more barrels of oil to combust the BARI’?ELS OF 114.899
toxic chemicals they were receiving than OIL EQUIVA- '
they needed in 1991. LENT OF EN-
To compare the change in fossil fuel needs ERGY VALUE4

for incinerators between 1991 and 1995, a
model was constructed that kept
incineration’s share of the TRI toxic chemical
market the same in 1991 and 1995 we find:

2To determine the Barrels of Oil Equivalents
multiply the BTUs from Table 4 times the total Ibs.
in Appendix 6, divide this number by 19,000 BTUs/
Ib oil, divide again by 7Ibs/gallon, and divide again
by 42 gallons/barrel.

3The cited facilities represented approximately
20% of the commercial incineration capacity, to
extrapolate to the entire capacity the cited numbers
are multiplied by five.

4Assumes oil is 19,000 Btus/lb, and has a
density of 7 Ibs./gal

This model is hypothetical, and only looks
at the quantity of energetic toxic chemicals
incinerators would receive if they maintained
their 1991 share of the market.

However, the results are very interesting.
The model’s energy from toxic chemicals,
114,899 barrels of oil (equivalents),
incinerator’s lost because of the “Energy
Recovery” designation given to ‘“‘energy or
materials recovery devices” is almost exactly
equal to the additional amount of fossil fuel,
110,000 barrels of oil (equivalents), that
incinerators had to burn in 1995.

T
1995

This information strongly indicates that the
“Energy Recovery” designation did not
actually reduce the use of fossil fuels. It only
shifted the high energy toxic chemicals from
incinerators to ‘““‘energy or materials recovery
devices”. The incinerators then had to
replace the lost energy with fossil fuels of
similar energy content.

XIl. RECOMMENDATION TO EPA:
EXPAND ENERGY RECOVERY TO INCLUDE
COMBUSTION OF HIGH BTU WASTE AT
INCINERATORS

The treatment method of “Energy
Recovery” is not mandated by either EPCRA
or the PPA. It was a designation that was
created without statutory requirement.
Unfortunately, while the idea of “Energy
Recovery” is a noble one, the unintended
impact over its first five years was to shift the
high energy toxic chemicals from
incinerators to ‘“‘energy or materials recovery
devices” designated by the EPA.

To properly destroy the remaining toxic
chemicals they received, incinerators had to
backfill the unit with an amount of fossil fuel
comparable to the quantity of high energy
toxic chemicals that were lost to “‘energy or
materials recovery devices”. On a global
basis, there was no “Energy Recovery”, only
a shifting of demand for fossil fuel.

The main issue is what is an “‘energy or
materials recovery device”? The EPA’s
guidance defines it primarily as a boiler or
industrial furnace. However, this definition
overlooks the fact that an incinerator requires
energy to perform its designed task- the
destruction of many of the most toxic organic
chemicals known to humanity. In destroying
these toxic chemicals, the incinerator is
providing a valuable service to the
environment, economy, and the nation, every
bit as important as the manufacture of
cement or steam.

To maintain, as the Agency does today,
that energy from waste toxic chemicals is
“Recovered” if it is used to manufacture
steam or cement, but is “Treated for
Destruction” if it is used to destroy other
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toxic chemicals infers that harnessing energy
for the proper destruction of organic
chemicals is not recognized by the EPA as a
valuable service.

We do not believe this is the Agency’s
position, only one that is implied by their
present guidance on this issue. We believe it
is important, both from a philosophical and
a business point, that the EPA recognize that
their present interpretation of “Energy
Recovery” devalues the important service
hazardous waste incinerators provide by
destroying all forms of toxic organic
chemicals, and only shifts the burden for
fossil fuels from one type of thermal device
to another. In light of the information
provided in this petition, we strongly urge
the EPA to address this matter by issuing
guidance allowing the combustion of
energetic toxic organic chemicals in an
incinerator to be considered “Energy
Recovery”

Endnotes

1. “Emergency Planning and Community
Right to Know Act Section 313, Guidance for
RCRA Subtitle C TSD Facilities and Solvent
Recovery Facilities (Version 1.0)”, United
States Environmental Protection Agency,
October, 1997

2. ““The Emergency Planning and
Community Right to Know Act of 1986,
Public Law 99-499, Title Ill, Section 11023,
Toxic Chemical Release Forms, October 17,
1986

3. “The Pollution Prevention Act of 1990”,
Public Law 101-508, Title VI, Sections 6601—
6610, November 5, 1990

4. “*Pollution Prevention Fact Sheet,
Pollution Prevention Act of 1990, United
States Environmental Protection Agency,
September, 1993

5. “Toxic Chemical Release Inventory
Reporting Form R and Instructions, Revised
1996 Version” United States Environmental
Protection Agency, May 1997

6. “Addition of Facilities in Certain
Industry Sectors; Revised Interpretation of
Otherwise Use; Toxic Release Inventory
Reporting; Community Right to Know; Final
Rule” Federal Register, V 62, #84, May 1,
1997 Pages 23834-23892

V. Request for Comment

With regard to this interpretation of
combustion for energy recovery and
Safety Kleen’s petition, EPA is
requesting comment on several issues.

These issues include:
1. Whether EPA should include

incinerators as ener%y recovery units.
2. Whether EPA should include other
types of combustion units under this

designation.
3. Whether toxic chemicals with high

British thermal units/pound values in
wastes should be considered as
replacements for fossil fuels in
incinerators when the toxic chemical is
in waste.

4. Whether EPA should distinguish
between toxic chemicals in waste used
to start up incinerators and toxic
chemicals in waste used for maintaining
combustion.

EPA is in the process of reproposing
rulemaking pursuant to section 6607 of

the PPA. When reviewing comments
relating to a regulatory definition of
‘“‘combustion for energy recovery,” EPA
will consider comments submitted in
response to this document.

List of Subjects in 40 CFR Part 372

Environmental protection, Chemicals,
Community right-to-know, Hazardous
substances, Intergovernmental relations,
Reporting and recordkeeping
requirements, Superfund, Toxic
chemicals.

Dated: March 19, 1999.

Susan H. Wayland,

Acting Assistant Administrator for
Prevention, Pesticides and Toxic Substances.

[FR Doc. 99-7915 Filed 3-30-99; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[1.D. 032299B]

New England Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Public meeting.

SUMMARY: The New England Fishery
Management Council (Council) will
hold a 2-day public meeting on April 14
and April 15, 1999, to consider actions
affecting New England fisheries in the
exclusive economic zone.

DATES: The meeting will be held on
Wednesday, April 14, 1999, at 9:30 a.m.
and on Thursday, April 15, 1999, at 8:30
a.m.

ADDRESSES: The meeting will be held at
the Providence Biltmore Hotel, 11
Dorrance Street, Kennedy Plaza,
Providence, RI; telephone (401) 421—
0700. Requests for special
accommodations should be addressed to
the New England Fishery Management
Council, 5 Broadway, Saugus, MA
01906-1036; telephone: (781) 231-0422.
FOR FURTHER INFORMATION CONTACT: Paul
J. Howard, Executive Director, New
England Fishery Management Council
(781) 231-0422.

SUPPLEMENTARY INFORMATION:

Wednesday, April 14, 1999

The meeting will begin with
consideration of final action on
Framework Adjustment 11 to the
Fishery Management Plan (FMP) for the

Atlantic Sea Scallop Fishery in
conjunction with Framework
Adjustment 29 to the Northeast
Multispecies Fishery FMP. Management
measures being considered would allow
sea scallop dredge vessels in Closed
Area Il and possibly the Nantucket
Lightship Closed Area—areas in which
scallop fishing is now prohibited
because of an associated groundfish
bycatch. The Council will consider
decisions/recommendations regarding
groundfish and scallop conservation,
habitat impacts, gear conflicts,
enforceability, and the mandates of the
Sustainable Fisheries Act. Measures
may include, but are not limited to: A
target scallop total allowable catch
(TAC) in Closed Area Il and the
Nantucket Lightship Closed Area; trip
allocations; days-at sea (DAS)
adjustments for fishing inside versus
outside the closed areas; trip limits,
with trip declaration and notice of
landing requirements; area restrictions
on scallop fishing within Closed Area Il
and the Nantucket Lightship Area; gear
restrictions to reduce bycatch, such as
dredge twine top regulations; a
demarcation line for counting DAS; a
TAC set-aside for research and
observation of fishing activity; and an
adjustment to the 300—Ib (136—kg)
regulated species possession limit to
reduce discards. Once this matter is
concluded, the Sea Scallop Committee
will identify and the Council will seek
approval of issues to be addressed in
Amendment 10 to the Sea Scallop FMP.
Amendment 10 will be developed later
this year and is expected to go into
effect on or about March 1, 2000.

Thursday, April 15, 1999

The second session will begin with
reports from the Council Chairman; the
Executive Director; the Acting Regional
Administrator, Northeast Region, NMFS
(Acting Regional Administrator); the
Northeast Fisheries Science Center and
Mid-Atlantic Fishery Management
Council liaisons; and representatives of
the Coast Guard, the Atlantic States
Marine Fisheries Commission, and the
U.S. Fish and Wildlife Service.
Following reports, the Chairman of the
Groundfish Committee will seek
approval of final action on Framework
Adjustment 30 to the Northeast
Multispecies FMP. Management
measures would reduce fishing effort on
Georges Bank cod by 22 percent in the
1999 fishing year through any of the
following measures: DAS reductions,
trip limits, closed areas, reductions in
the amount of hook gear and gillnets



Federal Register/Vol. 64, No. 61/Wednesday, March 31, 1999/Proposed Rules

15335

allowed, and a minimum size increase
for cod to 21 inches (53 cm).

During the afternoon session, the
Habitat Annual Review Report will be
presented. This will consist of a review
of habitat-related activities, on-going
research projects, new and additional
habitat-related information on the
distribution and abundance of fish
species, important areas and habitats,
and impacts to fish habitat. There will
be proposals for revising the Council’s
Essential Fish Habitat (EFH)
designations and Habitat Areas of
Particular Concern (HAPC). Options for
minimizing fishing-related impacts to
EFH and HAPC and a prioritized list of
research and information needs will
also be included. Following the annual
review, the Habitat Committee may
recommend action based on the
information presented. The meeting will
adjourn once any other outstanding
Council business has been addressed.

Announcement of Experimental Fishery
Application

The Acting Regional Administrator is
considering renewal of an experimental
fishing proposal that would involve
fishing for, retention, and limited
landings of various species of fish,
including invertebrates and regulated
multispecies, using small mesh in the
Gulf of Maine/Georges Bank Regulated
Mesh Area. The experimental fishery
would be conducted by the Mount
Desert Oceanarium to collect various
species for public display. An exempted
fishing permit would be issued to the
participating vessel to exempt it from
the possession limit, mesh size,
minimum fish size, and DAS
restrictions of the Northeast
Multispecies FMP.

Although other issues not contained
in this agenda may come before this
Council for discussion, in accordance

with the Magnuson-Stevens Fishery
Conservation and Management Act,
those issues may not be the subject of
formal Council action during this
meeting. Council action will be
restricted to those issues specifically
listed in this document.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to Paul
J. Howard (see ADDRESSES) at least 5
days prior to the meeting date.

Dated: March 25, 1999.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.
[FR Doc. 99-7890 Filed 3—-30-99; 8:45 am]

BILLING CODE 3510-22-F
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JOINT BOARD FOR THE
ENROLLMENT OF ACTUARIES

Advisory Committee on Actuarial
Examinations; Meeting

Notice is hereby given that the
Advisory Committee on Actuarial
Examinations will meet in the
Conference Room of William M. Mercer,
Incorporated, 30th Floor, Conference
Room 30C, 1166 Avenue of the
Americas, New York, New York, on
Monday, March 29, 1999, beginning at
8:30 a.m.

The purpose of the meeting is to
discuss topics and questions which may
be recommended for inclusion on future
Joint Board examinations in actuarial
mathematics and methodology referred
to in Title 29 U.S. Code, Section 1242
(3)(1)(B). _ _

We have determined as required by
section 10(d) of the Federal Advisory
Committee Act (Pub. L. 92-463), that
the subject of the meeting falls with the
exception to the open meeting
requirement set forth in Title 5 U.S.
Code, section 552(c)(9)(B), and that the
public interest requires that such
meeting be closed to public
participation.

Dated: March 24, 1999.

Patrick W. McDonough,

Advisory Committee Management Officer,
Joint Board for the Enrollment of Actuaries.

[FR Doc. 99-7790 Filed 3—-30-99; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

March 25, 1999.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments

regarding (a) whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of burden including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology should be addressed to: Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, DC 20503 and to
Departmental Clearance Office, USDA,
OCIO, Mail Stop 7602, Washington, DC
20250-7602. Comments regarding these
information collections are best assured
of having their full effect if received
within 30 days of this notification.
Copies of the submission(s) may be
obtained by calling (202) 720-6746.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Farm Service Agency

Title: Emergency Loan Policies,
Procedures and Authorizations—7 CFR
part 1945-D.

OMB Control Numbers: 0560-0159.

Summary of Collection: The
Consolidated Farm and Rural
Development Act of 1972 authorizes
emergency loss loans to assist farmers
who have suffered physical or
production losses in areas declared by
the President, designated by the
Secretary of Agriculture, or named for
physical loss loans by the Farm Service
Agency (FSA) Administrator. Funds
may be used to restore or replace
essential property, pay all or part of
production costs associated property,
pay all or part of production costs
associated with the disaster year,
essential family living expenses,

reorganize the farming operation, or
refinance debts. Emergency loss loans
are low interest direct loans which are
made and serviced by FSA officials.
FSA will document and verify the
extent of losses suffered because of the
natural disaster, and account for loan
funds that will be disbursed to
borrowers in more than one installment.

Need and Use of the Information: FSA
will collect information using forms to
determine an applicant’s eligibility and
property loss and account for loan funds
that will be disbursed. The collected
information will be used to protect the
government’s financial interests by
ensuring that only farming operations
which have suffered a 30 percent
production loss are determined eligible
for emergency loans.

Description of Respondents: Farms.

Number of Respondents: 3,100.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 4,960.

Agricultural Marketing Service

Title: Regulations Governing the
Voluntary Grading of Shell Eggs.

OMB Control Number: 0581-0128.

Summary of Collection: The
Agricultural Marketing Act of 1946 (60
Stat. 1087-1091, as amended; 7 U.S.C.
1621-1627) (AMA) directs and
authorizes the Department to develop
standards of quality, grades, grading
programs, and services to enable a more
orderly marketing of agricultural
products so trading may be facilitated
and so consumers may be able to obtain
products graded and identified under
USDA programs with the confidence of
receiving quality in accordance with the
standards, grades, and regulations. The
regulations provide a voluntary program
for grading shell eggs on the basis of
U.S. standards, grades, and weight
classes. In addition, the shell egg
industry and users of the products have
requested that other types of voluntary
services be developed and provided
under these regulations; e.g., contract
and specification acceptance services
and certification of quantity. This
voluntary grading service is available on
a resident basis or a lot-fee bases. The
Agricultural Marketing Service (AMS)
will collect information using forms
PY-100, PY-157, and PY-240.

Need and Use of the Information:
AMS will collect information on the
name, address, and the kind of services
or benefits the respondents wish. The
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information is used to administer and to
conduct and carry out the grading
services requested by the respondents. If
the information is not collected, the
Agency would not be able to provide the
voluntary grading service authorized
and requested by Congress under the
AMA, to provide the types of services
requested by industry, to administer the
program, to ensure properly grade-
labeled products, to calculate the cost of
the service, and to collect for the cost
furnishing service as required by section
203(h) of the AMA.

Description of Respondents: Business
or other for-profit; Federal Government;
State, Local or Tribal Government.

Number of Respondents: 643.

Frequency of Responses: Reporting:
On occasion; Semi-annually; Monthly;
Annually; Other.

Total Burden Hours: 5,602.

Foreign Agricultural Service

Title: List of Commodities by Firm
Auvailable for Exporting.

OMB Control Number: 0551-0031.

Summary of Collection: The AgExport
Connections Office of USDA’s Foreign
Agricultural Service (FAS) facilitates
trade contracts between U.S. exporters
and foreign buyers seeking U.S. food
and agricultural products. Authority for
this program falls under 7 U.S.C. Part
1761. The U.S. Supplier List (USL) and
Foreign Buyer List (FBL) services are
designed to help U.S. firms make
contact with export agents, trading
companies, importers and foreign
buyers and create an opportunity to sell
their products in overseas markets. This
service provides the U.S. firm an
opportunity to have a data record
providing basic information about the
company and the products it exports
put into a USDA maintained database.
FAS will collect information using a
combination of forms and telephone
interviews.

Need and Use of the Information: FAS
will collect information on contact
names, mailing addresses, telephone,
fax, email, and websites. The main
purposes of the USL and FBL services
is to foster trade contacts in an effort to
facilitate greater export of U.S.
agriculture food, forestry, and fishery
products. The databases are used to
recruit U.S. exporters, importers, and
buyers to participate in market
development activities sponsored by
USDA. These databases must be
updated periodically to maintain the
integrity and usefulness to the trade
community.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 29,000.

Frequency of Responses: Reporting:
On occasion; Semi-annually.

Total Burden Hours: 3,730.
Nancy B. Sternberg,
Department Clearance Officer.
[FR Doc. 99-7800 Filed 3-30-99; 8:45 am]
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of Federal Invention Available
for Licensing and Intent to Grant
Exclusive License

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of availability and intent.

SUMMARY: Notice is hereby given that a
Federally owned invention U.S. Patent
No. 5,074,902 issued on December 24,
1991, entitled “Granular Products
Containing Fungi Encapsulated in a
Wheat Gluten Matrix for Biological
Control of Weeds” is available for
licensing and the U.S. Department of
Agriculture, Agricultural Research
Service, intends to grant to United Agri
Products, Inc., of Greeley, Colorado, an
exclusive license to S.N. 07/560,791.

DATES: Comments must be received on
or before June 29, 1999.

ADDRESSES: Send comments to: USDA,
ARS, Office of Technology Transfer,
5601 Sunnyside Avenue, Beltsville,
Maryland 20705-5131.

FOR FURTHER INFORMATION CONTACT: June
Blalock of the Office of Technology
Transfer at the Beltsville address given
above; telephone: 301-504-5989.

SUPPLEMENTARY INFORMATION: The
Federal Government’s patent rights to
this invention are assigned to the United
States of America, as represented by the
Secretary of Agriculture. It is in the
public interest to so license this
invention as United Agri Products, Inc.,
has submitted a complete and sufficient
application for a license. The
prospective exclusive license will be
royalty-bearing and will comply with
the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within ninety (90) days from the date of
this published Notice, the Agricultural
Research Service receives written
evidence and argument which
establishes that the grant of the license
would not be consistent with the

requirements of 35 U.S.C. 209 and 37
CFR 404.7.

Richard M. Parry, Jr.,

Assistant Administrator.

[FR Doc. 99-7801 Filed 3-30-99; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 98-114-2]

AgrEvo USA Co.; Availability of
Determination of Nonregulated Status
for Canola Genetically Engineered for
Male Sterility, Fertility Restoration, and
Glufosinate Herbicide Tolerance

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice.

SUMMARY: We are advising the public of
our determination that certain canola
transformation events developed by
AgrEvo USA Company, which have
been genetically engineered for male
sterility, fertility restoration, and
tolerance to the herbicide glufosinate,
are no longer considered regulated
articles under our regulations governing
the introduction of certain genetically
engineered organisms. Our
determination is based on our
evaluation of data submitted by AgrEvo
USA Company in its petition for a
determination of nonregulated status
and on our analysis of other scientific
data. This notice also announces the
availability of our written determination
document and its associated
environmental assessment and finding
of no significant impact.

EFFECTIVE DATE: March 22, 1999.
ADDRESSES: The determination, an
environmental assessment and finding
of no significant impact, and the
petition may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect those documents are asked to
call in advance of visiting at (202) 690—
2817 to facilitate entry into the reading
room.

FOR FURTHER INFORMATION CONTACT: Dr.
Susan Koehler, Biotechnology and
Biological Analysis, PPQ, APHIS, Suite
5B05, 4700 River Road Unit 147,
Riverdale, MD 20737-1236; (301) 734—
4886. To obtain a copy of the
determination or the environmental
assessment and finding of no significant
impact, contact Ms. Kay Peterson at
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(301) 734-4885; e-mail:
kay.peterson@usda.gov.
SUPPLEMENTARY INFORMATION:

Background

On October 5, 1998, the Animal and
Plant Health Inspection Service (APHIS)
received a petition (APHIS Petition No.
98-278-01p) from AgrEvo USA
Company (AgrEvo) of Wilmington, DE,
seeking a determination that canola
(Brassica napus L.) designated as In
Vigor® Hybrid Canola Transformation
Events MS8 and RF3 (transformation
events), which have been genetically
engineered for male sterility (MS8),
fertility restoration (RF3), and tolerance
to the herbicide glufosinate (both MS8
and RF3), do not present a plant pest
risk and, therefore, are not regulated
articles under APHIS’ regulations in 7
CFR part 340.

On December 8, 1998, APHIS
published a notice in the Federal
Register (63 FR 67643-67644, Docket
No. 98-114-1) announcing that the
AgrEvo petition had been received and
was available for public review. The
notice also discussed the role of APHIS,
the Environmental Protection Agency,
and the Food and Drug Administration
in regulating the subject canola
transformation events and food products
derived from them. In the notice, APHIS
solicited written comments from the
public as to whether these canola
transformation events posed a plant pest
risk. The comments were to have been
received by APHIS on or before
February 8, 1999. APHIS received no
comments on the subject petition during
the designated 60-day comment period.

Analysis

The subject transformation events
have been genetically engineered to
contain a barnase gene (MS8) for male
sterility or a barstar gene (RF3) for
fertility restoration. The barnase gene
expresses a ribonuclease that blocks
pollen development and results in a
male sterile plant, and the barstar gene
encodes a specific inhibitor of this
ribonuclease and restores fertility. The
barnase and barstar genes were derived
from Bacillus amyloliquefaciens, and
are linked in the subject transformation
events to the bar gene derived from
Streptomyces hygroscopicus. The bar
gene encodes the enzyme
phosphinothricin-N-acetyltransferase
(PAT), which confers tolerance to the
herbicide glufosinate. The herbicide
tolerance trait allows for selection of
plants carrying the linked genes for
pollination control during breeding and
for tolerance to the herbicide during
commercial cultivation. Expression of
the added genes is controlled in part by

gene sequences derived from
Arabidopsis thaliana, Nicotiana
tabacum, and the plant pathogen
Agrobacterium tumefaciens. The A.
tumefaciens method was used to
transfer the added genes into the
parental canola variety, Drakkar.

Canola transformation events MS8,
RF3, and their hybrid combination
MSB8/RF3 have been considered
regulated articles under APHIS’
regulations in 7 CFR part 340 because
they contain gene sequences derived
from a plant pathogen. However,
evaluation of field data reports from
field tests of these canola transformation
events conducted under APHIS permits
and notifications since 1997 indicates
that there were no deleterious effects on
plants, nontarget organisms, or the
environment as a result of the
environmental release of the subject
canola transformation events.

Determination

Based on its analysis of the data
submitted by AgrEvo and a review of
other scientific data and field tests of
the subject canola, APHIS has
determined that canola transformation
events MS8, RF3, and their hybrid
combination MS8/RF3: (1) Exhibit no
plant pathogenic properties; (2) are no
more likely to become weeds than
canola developed by traditional
breeding techniques and are unlikely to
increase the weediness potential for any
other cultivated or wild species with
which they can interbreed; (3) will not
cause damage to raw or processed
agricultural commodities; (4) will not
harm threatened or endangered species
or other organisms, such as bees, that
are beneficial to agriculture; and (5) are
unlikely to have any significant adverse
impact on agricultural practices.
Therefore, APHIS has concluded that
the subject canola transformation events
and any progeny derived from hybrid
crosses with other canola varieties will
be as safe to grow as canola in breeding
programs that are not subject to
regulation under 7 CFR part 340.

The effect of this determination is that
AgrEvo’s canola transformation events
MS8, RF3, and their hybrid combination
MS8/RF3 are no longer considered
regulated articles under APHIS’
regulations in 7 CFR part 340.
Therefore, the requirements pertaining
to regulated articles under those
regulations no longer apply to the
subject canola transformation events or
their progeny. However, importation of
these canola transformation events or
seeds capable of propagation are still
subject to the restrictions found in
APHIS’ foreign quarantine notices in 7
CFR part 319.

National Environmental Policy Act

An environmental assessment (EA)
has been prepared to examine the
potential environmental impacts
associated with this determination. The
EA was prepared in accordance with: (1)
The National Environmental Policy Act
of 1969 (NEPA), as amended (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372). Based on that EA, APHIS has
reached a finding of no significant
impact (FONSI) with regard to its
determination that AgrEvo’s canola
transformation events MS8, RF3, and
their hybrid combination MS8/RF3 and
lines developed from them are no longer
regulated articles under its regulations
in 7 CFR part 340. Copies of the EA and
the FONSI are available upon request
from the individual listed under FOR
FURTHER INFORMATION CONTACT.

Done in Washington, DC, this 24th day of
March 1999.

Craig A. Reed,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 99-7803 Filed 3—-30-99; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Cooperative State Research,
Education, and Extension Service,
Notice of Intent To Request an
Extension of a Currently Approved
Information Collection

AGENCY: Cooperative State Research,
Education, and Extension Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) and Office of Management
and Budget (OMB) regulations at 5 CFR
Part 1320 (60 FR 44978, August 29,
1995), this notice announces the
Cooperative State Research, Education,
and Extension Service’s (CSREES)
intention to request an extension of a
currently approved information
collection in support of Authorizations
to use the 4—H Club Name and/or
Emblem that expires May 31, 1999.
DATES: Comments on this notice must be
received on or before June 4, 1999 to be
assured for consideration.

FOR FURTHER INFORMATION CONTACT:
Contact Dr. Alma C. Hobbs; Deputy
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Administrator; Families, 4-H, and
Nutrition; Cooperative State Research,
Education, and Extension Service; U.S.
Department of Agriculture; 1400
Independence Avenue, SW;
Washington, DC 20250-2225;
Telephone: (202) 720-2908; E-mail:
ahobbs@reeusda.gov.

SUPPLEMENTARY INFORMATION:

Title: Application for Authorization to
Use the 4—H Name and/or Emblem.

OMB Number: 0524—-0034.

Expiration Date of Approval: May 31,
1999.

Type of Request: Intent to extend a
currently approved information
collection.

Abstract: Use of the 4-H Name and/
or Emblem is authorized by an Act of
Congress, (Pub. L. 772, 80th Congress,
Chapter 654, 2nd Session). Use of the 4—
H Name and/or Emblem by anyone
other than the 4-H Clubs and those duly
authorized by them, representatives of
the Department of Agriculture, the
Land-Grant colleges and universities,
and persons authorized by the Secretary
of Agriculture is prohibited by the
provisions of 18 U.S.C. 707. The
Secretary of Agriculture has delegated
authority to the Administrator of the
Cooperative State Research, Education,
and Extension Service to authorize
others to use the 4-H Name and
Emblem. The Administrator has
promulgated regulations at 7 CFR Part 8
that govern such use. The regulatory
requirements for use of the 4—H Name
and/or Emblem reflect the high
standards of 4-H and its educational
goals and objectives. Anyone requesting
authorization from the Administrator to
use the 4-H Name and Emblem is asked
to describe the proposed use in a formal
application. The collection of this
information is used to determine
whether the applicant’s proposed use
will meet the regulatory requirements
and whether an authorization for use
should be granted.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average .50 hours per
response.

Respondents: Individuals or
households, business or other for profit,
not-for-profit institutions.

Estimated Number of Respondents:
40.

Estimated Number of Responses per
Respondent: 2.

Estimated Total Annual Burden on
Respondents: 20 hours.

Copies of this information collection
can be obtained from Dr. Nancy
Valentine, National 4-H Program
Leader, 202—720-2908,
nvalentine@reeusda.gov.

Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of collection of information on
those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to:
Dr. Alma C. Hobbs; Deputy
Administrator; Families, 4-H, and
Nutrition; Cooperative State Research,
Education, and Extension Service; U.S.
Department of Agriculture; 1400
Independence Avenue, SW;
Washington, DC 20250-2225;
Telephone: (202) 720-2908; Email:
ahobbs@reeusda.gov.

All responses to this notice will be
summarized and included in the request
to OMB approval. All comments will
become a matter of public record.

Done at Washington, DC, on this 25th day
of March, 1999.

Colien Hefferan,

Acting Administrator, Cooperative State
Research, Education, and Extension Service.
[FR Doc. 99-7819 Filed 3-30-99; 8:45 am]
BILLING CODE 3410-22-P

DEPARTMENT OF AGRICULTURE
Forest Service

Texas Blowdown Reforestation
Project, National Forests and
Grasslands in Texas, Angelina,
Montgomery, Sabine, San Augustine,
San Jucinto, and Walker Counties,
Texas

AGENCY: Forest Service, USDA.
ACTION: Notice of intent to prepare an
Environmental Impact Statement

SUMMARY: The U.S. Department of
Agriculture, Forest Service, National
Forests and Grasslands in Texas (NFGT)
will prepare an Environmental Impact
Statement (EIS) to assess and disclose
the environmental effects of site
preparation and reforestation on
windstorm-damaged areas in the
Angelina, Sabine, and Sam Houston
National Forests. The proposed actions
include site preparation using

mechanical methods and prescribed
fire, alone or in combination, followed
by natural regeneration and/or planting
on about 32,750 acres of windstorm-
damaged forests. The project will be
implemented in accordance with the
direction in the 1996 Revised Land and
Resource Management Plan (the Plan)
for the National Forests and Grasslands
in Texas. Project activities will take
place within Management Area 1—
Upland Forest Ecosystems and
Management Area 2—Red-cockaded
Woodpecker (RCW) Emphasis.

In addition to the management
activities proposed for reforestation, the
EIS will assess and disclose the effects
of amending the forest plan to allocate
an additional 7,300 acres to
Management Area 2 on the Sabine
National Forest due to the changed
conditions caused by the windstorm.
DATES: Written comments and
suggestions concerning the scope of the
analysis must be postmarked or received
by April 30, 1999. The estimated date
for filing the draft EIS is June 1999,
followed by the final decision in
September 1999.

ADDRESSES: The Responsible Official is
Ronnie Raum, Forest Supervisor;
National Forests and Grasslands in
Texas; 701 North First Street; Lufkin,
TX 75901. Written comments and
suggestions concerning the scope of
analysis may be sent to him at that
address.

FOR FURTHER INFORMATION CONTACT:
Keith Baker, Project Environmental
Coordinator. Phone: 409-344—6205
(New Waverly, TX).

SUPPLEMENTARY INFORMATION: On the
afternoon of February 10, 1998, a storm
with hurricane-force winds struck the
forests of deep east Texas.
Approximately 103,000 acres of national
forest land on the Angelina, Sabine, and
Sam Houston National Forests were
damaged by the windstorm. The Forest
Service categorized the storm damage
severity and extent on the three affected
national forests as follows:

« Extensive damage—Iloss of greater
than 60 percent of the existing trees
(11,600 acres),

¢ Moderate damage—Iloss of 30 to 60
percent of the existing trees (65,400
acres), and

¢ Light damage—Iloss of 10 to 30
percent of the existing trees (26,000
acres).

The majority of lands affected by the
storm are allocated under the Plan to
Management Area 1 (upland forest
ecosystems) and Management Area 2
(red-cockaded woodpecker emphasis).
Other Management Areas (MASs) were
also affected, including MA-4
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(streamside management zones), MA-8
(special area management), MA-9
(recreation area management), and MA-
10 (administrative and special use sites).

The Forest Service determined that an
emergency response was needed to meet
three objectives: (1) Reduce the
potential for high intensity wildfires
spreading into the intermingled private
ownerships that include individual
homes, subdivisions, and rural
communities; (2) minimize further
damage to RCW and bald eagle habitat;
and (3) reduce the risk of anticipated
bark beetle attack to living trees that
could kill additional federal and private
timber, RCW habitat, and bald eagle
habitat. The Forest Service requested
approval for alternative arrangements
for compliance with the National
Environmental Policy Act (NEPA) from
the Council on Environmental Quality
(CEQ) to expedite the removal of the
blown down and damaged timber. On
March 10, 1998, CEQ approved the
Forest Service’s request for alternative
arrangements and the NFGT undertook
actions to remove blown down and
damaged trees to meet the three
objectives. As part of these alternative
arrangements, the Forest Service and
CEQ agreed that the actions taken to
reforest the damaged areas of the three
affected national forests would be
assessed in an Environmental Impact
Statement.

On July 15, 1998, the Forest Service
published a notice in the Federal
Register about plans to develop a
Changed Condition Analysis (CCA)
covering the areas affected by the storm
(63 FR 38153, Jul. 15, 1998). The Forest
Service identified two objectives for
analysis: (1) To provide the basis for site
preparation and reforestation proposals
in the storm-damaged area of the NFGT
and (2) to analyze the need to adjust
land allocations to MA-2 on the
Angelina and Sabine NFs to meet Plan
objectives for RCW habitat. After
completion of the CAA, the
Interdisciplinary Team (IDT) used a
systematic procedure to develop a
proposed action to start the NEPA
process.

Proposed Action
Site Preparation and Reforestation

The Forest Service proposes to initiate
site preparation and reforestation
actions on the Angelina and Sabine
National Forests in MA-1 and MA-2.
The actions proposed will provide for
the development of forested conditions
appropriate for the sites based on the
recent developed Ecological
Classification System (ECS). The ESC
was prepared in cooperation with the

Nature Conservancy of Texas and the
Kisatchie National Forest to describe the
public and private forest lands of the
western Louisiana and eastern Texas
portions of the Western Gulf Coastal
Plain. The ECS classifies land into
ecological types through the integration
of multiple components of the forest
ecosystem—soils, physiography
(topography and landform), and
vegetation. A land classification based
on these components reflects the
differences in the major environmental
characteristics of a site, and it provides
information about the inherent potential
of a site in terms of the types of
vegetative communities it will support.
The reforestation actions where
proposed to develop the appropriate
vegetation considering the ECS, the
existing vegetation conditions, and the
objectives and management direction of
the Plan.

Only those damaged areas where the
post-storm residual basal area (BA) is
less than 60 square feet will receive
unique actions. Damaged areas that
exceed 60 BA will not be treated
specifically to manipulate the existing
forest type or tree species, but will be
subject to application of prescribed fire
to reduce storm-generated fuel buildup
and/or control of midstory vegetation
adverse to Red-cockaded woodpecker
habitat. The Forest Service proposes to
allow damaged areas on the Sam
Houston National Forest to reforest
naturally without active management to
prepare sites or manipulate the plant
species.

Within the Angelina and Sabine NFs
the following actions are proposed;

* In areas the ECS indicates should be
dominated by beech-white oak, mixed
oaks, and sweetbay-swamp tupelo forest
types and the forest type is not directly
correlated to slope or topographical
position the following actions will be
taken:

(a) Within MA-2 allow the areas to
regenerate naturally without site
preparation or artificial planting. Allow
fire on a 3 to 5 year rotation since these
areas still contain a residual pine
component that provides for RCW
foraging. About 5250 acres would be
treated in this manner.

(b) Within MA-1 allow the areas to
regenerate naturally without site
preparation or artificial planting. Only
allow prescribed fire to back into these
areas when adjoining areas have been
designated for use of prescribed fire.
About 3750 acres would be treated in
this manner.

* In areas the ECS indicates should be
dominated by shortleaf pine-longleaf
pine-oak mixtures and the forest type is
not directly correlated to slope or

topographical position the following
actions will be taken:

(a) Within MA-2 where the residual
overstory basal area ranges from 0-30
square feet, conduct mechanical site
preparation, allowing up to 20 BA of
oaks in clumps or along drainages, plant
longleaf pine, and prescribe burn every
3 to 5 years. Approximately 1150 acres
would receive these treatments.

(b) Within MA-2 in the areas where
the residual overstory basal exceeds 30
square feet and is less than about 40
square feet conduct mechanical site
preparation, leaving no more than 10
BA of hardwoods in clumps and along
drainages, allow for natural regeneration
of pines to develop a two age stand, and
prescribe burn every 3 to 5 years. In
areas where basal area ranges from
about 40-60 square feet prescribe burn
only and allow for natural regeneration.
About 850 acres would receive these
treatments.

(c) Within MA-1 where the residual
overstory basal area ranges from 0-30
square feet, commercially remove
residual loblolly pine that will impede
shortleaf-longleaf regeneration, then
mechanically site prepare the areas,
plant shortleaf pine or longleaf pine
seedlings depending on the site
suitability, and prescribe burn the areas
on a 3 to 5 year rotation. About 1550
acres would receive these treatments.

(d) Within MA-1 where the residual
overstory basal area exceeds 30 square
feet and is less than about 40 square feet
conduct mechanical site preparation,
leaving no more than 10 BA of
hardwoods in clumps and along
drainages, plant longleaf pine in
openings on suitable soil types. Where
shortleaf pine should dominate allow
for natural regeneration to develop a
two age stand, and prescribe burn every
3 to 5 years. In areas where basal area
ranges from about 40-60 square feet
prescribe burn only and allow for
natural regeneration. About 400 acres
would be treated with this prescription.

¢ In areas the ECS indicates should be
dominated by shortleaf pine-loblolly
pine forest mixtures and the forest type
is not directly correlated to slope or
topographical position the following
actions will be taken:

(a) Inside MA-2 where the residual
overstory basal area ranges from 0-30
square feet, the areas would be site
prepared using mechanical methods,
shortleaf pine would be planted in
openings on ridgetops and upper slopes,
and prescribed burning would be
conducted on a 3 to 5 year cycle. In
areas where basal area ranges from
about 40-60 square feet prescribe burn
only and allow for natural regeneration.
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These treatments would be
implemented on about 1450 acres.

(b) Inside MA-2 in the areas where
the residual overstory basal exceeds 30
square feet and is less than about 40
square feet conduct mechanical site
preparation, leaving no more than 20
BA of hardwoods in clumps and along
drainages, plant shortleaf pine in
openings on ridgetops and upper slopes,
and conduct prescribed burning on a 3
to 5 year cycle. About 1550 acres would
receive these treatments.

(c) Within MA-1 where the residual
overstory basal area ranges from 0-30
square feet, the areas would be site
prepared using mechanical methods,
prescribe burned, and shortleaf pine
would be planted on ridgetops and
upper slopes where no shortleaf pine
seed source exists or where adequate
seed source exists would be allowed to
regenerate naturally. These treatments
would be implemented on about 1450
acres.

(d) Within MA-1 where the residual
overstory basal area ranges from 30-60
square feet, prescribe burn the areas to
allow for natural regeneration and the
development of two-age stands. About
1050 acres would be treated with this
prescription.

* In areas the ECS indicates should be
dominated by white oak-loblolly pine-
sweetbay or white oak-loblolly pine-
willow oak forest types and the forest
type is directly correlated to slope or
topographical position the following
actions will be taken:

(a) Within MA-2 allow the areas to
regenerate naturally without site
preparation or artificial planting. Allow
fire on a 3 to 5 years rotation since these
areas still contain a residual pine
component that provides for RCW
foraging. About 550 acres would be
treated in this manner.

(b) Within MA-1 allow the areas to
regenerate naturally without site
preparation or artificial planting. Only
allow prescribed fire to back into these
areas when adjoining areas have been
designated for use of prescribed fire.
About 400 acres would be treated in this
manner.

* In areas the ECS indicates should be
dominated by shortleaf pine-longleaf
pine-oak mixtures and the forest type is
correlated to slope or topographical
position the following actions will be
taken:

(a) Within MA-2 where the residual
overstory basal area ranges from 0-30
square feet, conduct mechanical site
preparation, plant longleaf pine on the
site prepared areas, prescribe burn every
3 to 5 years, and limit hardwoods to the
lower slope positions. Approximately

950 acres would receive these
treatments.

(b) Within MA-2 in the areas where
the residual overstory basal exceeds 30
square feet and is less than about 40
square feet conduct mechanical site
preparation, leaving no more than 10
BA of hardwoods in clumps and along
drainages, allow for natural regeneration
of pines to develop a two age stand, and
prescribe burn every 3 to 5 years. In
areas where basal area ranges from
about 40-60 square feet prescribe burn
only and allow for natural regeneration.
About 1300 acres would receive these
treatments.

(c) Within MA-1 where the residual
overstory basal area ranges from 0-30
square feet, commercially remove
residual loblolly pine on ridges and
upper slopes that will impede shortleaf-
longleaf regeneration, then
mechanically site prepare the areas,
plant shortleaf pine or longleaf pine
seedlings depending on soil type and
slope position, and prescribe burn the
areas on a 3 to 5 year rotation. About
3450 acres would receive these
treatments.

(d) Within MA-1 where the residual
overstory basal area ranges from 30-60
square feet, prescribe burn the areas to
allow for natural regeneration and the
development of two-age stands. About
2650 acres would be treated with this
prescription.

* In areas the ECS indicates should be
dominated by shortleaf pine-loblolly
pine forest mixtures and the forest type
is correlated to slope or topographical
position the following actions will be
taken:

(a) Inside MA-2 where the residual
overstory basal area ranges from 0-30
square feet, the areas would be site
prepared using mechanical methods,
shortleaf pine would be planted in
openings on ridgetops and upper slopes,
and prescribed burning would be
conducted on a 3 to 5 year cycle. These
treatments would be implemented on
about 750 acres.

(b) Inside MA-2 where the residual
overstory basal area ranges from 30-60
square feet, conduct site preparation
using mechanical methods, plant
shortleaf pine in openings on ridgetops
and upper slopes and allow natural
regeneration elsewhere, and prescribed
burning would be conducted on a 3 to
5 years cycle. About 1300 acres would
receive these treatments.

(c) Within MA-1 where the residual
overstory basal area ranges from 0—-30
square feet, loblolly pine would be
commercially removed from ridgetops
and upper slopes, the areas would be
site prepared using mechanical
methods, prescribe burned, and

shortleaf pine would be planted on
ridgetops and upper slopes where no
shortleaf pine seed source exists or
where adequate seed source exists
would be allowed to regenerate
naturally. These treatments would be
implemented on about 1450 acres.

(d) Within MA-1 where the residual
overstory basal area ranges from 30-60
square feet, prescribe burn the areas to
allow for natural regeneration and the
development of two-age stands. About
1500 acres would be treated with this
prescription.

These actions will result in different
vegetation patterns in many areas than
existed prior to the February, 1998,
windstorm. Hardwoods will be more
prevalent on sites where the FCS
indicates this is appropriate, such as
lower slopes and moister sites. On drier
upland sites pines will dominate and
hardwoods will be limited to clumps or
in areas along minor drainages. Many
areas will develop different stand
structure because overstory trees will
remain and the new trees will create
two different ages of vegetation on the
same site. Natural regeneration will be
relied on where it is expected to result
in the development of vegetation
appropriate for the site. Planting of
shortleaf pine and longleaf pine will be
done where a seed source for these
species does not exist and the ECS
indicates they should exist.

Forest Plan Amendment (Non-
Significant Amendment)

The Plan delineated approximately
18,360 acres of the Sabine National
Forest as MA-2 in an area known as the
Northern Sabine Habitat Management
Area (HMA). The emphasis in MA-2 is
the production of high quality habitat
for the endangered redcockaded
woodpecker; the size of the HMA was
determined based on a population
objective of 91 active RCW groups. The
February 10 storm affected
approximately 18,300 acres of the
Northern Sabine HMA. Of this total,
about 15,000 acres received moderate to
extensive damage. Because of the
habitat needs for the RCW, many of the
acres that provided suitable habitat for
the species prior to the storm may not
provide such habitat now. the EIS will
examine the consequences of adjusting
the boundaries of MA-2 within the
Northern Sabine HMA to include about
7,300 additional acres in Compartments
29, 35, 36, 45, 46, 47, and 54 to provide
suitable habitat for the RCW to meet the
population objective.

Public Involvement and Scoping

This environmental analysis and
decision-making process will enable
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interested and affected people to
participate and contribute to the final
decision. Public participation will begin
with the publication of this NOI.
Interested and affected individuals and
organizations on each affected forest
scoping list will be informed of the
proposal and invited to submit
comments. The Forest Service will also
be seeking information, comments, and
assistance from Federal, state, and local
agencies. The information received will
be used in the preparation of the draft
and final EIS. At this time no scoping
meetings are scheduled to be held to
discuss the project. The scoping process
includes:

1. Identifying potential issues.

2. Identifying issues to be analyzed in
depth.

3. Eliminating non-significant issues
or those which have been covered by a
relevant previous environmental
process.

4. Exploring additional alternatives.

5. ldentifying potential environmental
effects of the proposed action and
alternatives (i.e. direct, indirect, and
cumulative effects).

Preliminary Issues

Several preliminary issues have been
identified by the Forest Service. The
issues are briefly described below:

Red-cockaded woodpecker—the storm
adversely affected RCW habitat. What
effect will reforestation activities have
on habitat suitable for RCW foraging and
nesting and the potential for RCW
population growth in the short and long
term?

Hardwoods—many hardwoods
remain in the damaged areas. What
effect would project activities have on
the current and future hardwood
composition of the storm-damaged
areas? Will any areas be managed for
pine-hardwood mixtures or only for
hardwoods within the storm-affected
areas?

Soil productivity—mechanical
equipment used in site preparation
could compact soils and prescribed fire
could affect nutrient availability. What
effect will mechanical site preparation
and prescribed burning have on long-
term soil productivity?

Water quality—site preparation
activities could expose soil to erosion.
What effects will mechanical site
preparation and prescribed burning
have on soil erosion and sedimentation?

Potential Alternatives: based on the
preliminary issues, the following
potential alternative themes have been
identified:

No Action—no site preparation or
planting activities would occur, nor
would acreage adjustments be made to

the Northern Sabine HMA. Only natural
regeneration would be allowed in the
damaged areas.

Limited Budget Theme—maintain the
existing Northern Sabine HMA and
maximize the pine regeneration if
damaged areas within the HMA
regardless of ECS considerations.
Mechanical site preparation would be
minimized and natural regeneration
would be emphasized.

Reviewers Obligations

The Forest Service believes, at this
early stage, it is important to give
reviewers notice of several court rulings
related to public participation in the
environmental review process. First,
reviewers of draft EISs must structure
their participation in the environmental
review of the proposal so that it is
meaningful and alerts an agency to the
reviewer’s position and contentions.
Vermont Yankee Nuclear Power Corp. v.
NRDC, 435 U.S. 519, 553 (1978). Also,
environmental objections that could be
raised at the draft EIS stage but that are
not raised until after completion of the
final EIS may be waived or dismissed by
the courts. City of Angoon v. Hodel, 803
F.2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the draft EIS 45-day coment period so
that substantive comments and
objections are made available to the
Forest Service at a time when it can
meaningfully consider them in the final
EIS.

To assist the Forest Service in
identifying and considering issues and
concerns on the proposed action,
comments on the draft EIS should be as
specific as possible. It is also helpful if
comments refer to specific pages or
chapters of the draft statement.
Comments may also address the
adequacy of the draft EIS of the merits
of the alternatives formulated and
discussed in the statement. Reviewer
may wish to refer to the Council on
Environmental Quality Regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3.

Comments received in response to
this solicitation, including names and
addresses of those who comment, will
be considered part of the public record
on this proposed action and will be
available for public inspection.
Comments submitted anonymously will
be accepted and considered; however,
those who submit anonymous
comments will not have standing to
appeal the subsequent decision under

36 CFR parts 215 or 217. Additionally,
pursuant to 7 CFR 1.27(d), any person
may request the agency to withhold a
submission from the public record by
showing how the Freedom of
Information Act (FOIA) permits such
confidentiality. Persons requesting such
confidentiality should be aware that,
under the FOIA, confidentiality may be
granted in only very limited
circumstances, such as to protect trade
secrets. The Forest Service will inform
the requester of the agency’s decision
regarding the request for confidentiality,
and where the request is denied, the
agency will return the submission and
notify the requester that the comments
may be resubmitted with or without
name and address within 10 days.

Responsible Official

Ronnie Raum, Forest Supervisor;
National Forests and Grasslands in
Texas; 701 North First Street, Lufkin,
TX 75901 is the Responsible Official. As
the Responsible Official, | will decide
which, if any of the alternatives to be
described in the draft Environmental
Empact Statement will be implemented.
I will document the decision and the
reasons for my selection of the decision
in the Record of Decision.

Dated: March 25, 1999.
Ronnie Raum,
Forest Supervisor.
[FR Doc. 99-7836 Filed 3—30—99; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Order Denying Permission To Apply
For or Use Export Licenses; Action
Affecting Export Privileges; A.V.S.
Armoured Vehicles’ Systems, Inc.,
Now Known as S.P.O. Spare Parts
Logistics, Inc.

In the matter of: A.V.S. ARMOURED
VEHICLES’ SYSTEMS, INC., now known as
S.P.L. SPARE PARTS LOGISTICS, INC. 1117
Old Country Road, Plainview, New York
11803.

On April 10, 1995, following a plea of
guilty to one count of an information,
A.V.S. Armoured Vehicles’ Systems,
Inc.1 was convicted in the United States
District Court for the Eastern District of
New York of violating Section 38 of the
Arms Export Control Act (22 U.S.C.A.

10n September 27, 1993, A.V.S. Armoured
Vehicles’ Systems, Inc. filed with the State of
Delaware, Secretary of State, Division of
Corporations, a Certificate of Amendment of the
Certificate of Incorporation to change A.V.S.
Armoured Vehicles’ Systems, Inc’s name to S.P.L.
Spare Parts Logistics, Inc.
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§2778 (1990 & Supp. 1998)) (the AECA).
A.V.S. Armoured Vehicles’ Systems,
Inc. was convicted of knowingly and
willfully making an untrue statement of
a material fact on an export control
document to the U.S. Department of
State, Office of Defense Trade Control.
Specifically, A.V.S. Armoured Vehicles’
Systems, Inc. stated that the foreign end-
user of replacement parts for the
“*Hawk’’ anti-aircraft missile system was
the Government of Israel, when the
actual end-use was not the Government
of Israel.

Section 11(h) of the Export
Administration Act of 1979, as amended
(50 U.S.C.A. app. §82401-2420 (1991 &
Supp. 1998)) (the Act,2 provides that, at
the discretion of the Secretary of
Commerce,3 no person convicted of
violating Section 38 of the AECA, or
certain other provisions of the United
States Code, shall be eligible to apply
for or use any license, including any
License Exception, issued pursuant to,
or provided by, the Act or the Export
Administration Regulations (currently
codified at 15 C.F.R. Parts 730-774
(1998)), (the Regulations), for a period of
up to 10 years from the date of the
conviction. In addition, any license
issued pursuant to the Act in which
such a person had any interest at the
time of conviction may be revoked.

Pursuant to Sections 766.25 and
750.8(a) of the Regulations, upon
notification that a person has been
convicted of violating Section 38 of the
AECA, the Director, Office of Exporter
Services, in consultation with the
Director, Office of Export Enforcement,
shall determine whether to deny that
person permission to apply for or use
any license, including any License
Exception, issued pursuant to, or
provided by, the Act and the
Regulations, and shall also determine
whether to revoke any license
previously issued to such a person.

Having received notice of A.V.S.
Armoured Vehicles’ Systems, Inc.’s
conviction for violating Section 38 of
the AECA, and following consultations
with the Director, Office of Export
Enforcement, | have decided to deny

2The Act expired on August 20, 1994. Executive
Order 12924 (3 C.F.R., 1994 Comp. 917 (1995)),
extended by Presidential Notices of August 15, 1995
(3 C.F.R., Comp. 501 (1996)), August 14, 1996 (3
C.F.R., 1996 Comp. 298 (1997)), August 13, 1997 (3
C.F.R., 1997 Comp. 306 (1998)), and August 13,
1998 (63 FR 44121, August 17, 1998), continued the
Export Administration Regulations in effect under
the International Emergency Economic Powers Act
(50 U.S.C.A. 8§1701-1706 (1991 & Supp. 1998)).

3 Pursuant to appropriate delegations of authority,
the Director, Office of Exporter Services, in
consultation with the Director, Office of Export
Enforcement, exercises the authority granted to the
Secretary by Section 11(h) of the Act.

A.V.S. Armoured Vehicles’ Systems,
Inc., now known as S.P.P. Spare Parts
Logistics, Inc., permission to apply for
or use any license, including any
License Exception, issued pursuant to,
or provided by, the Act and the
Regulations, for a period of five years
from the date of its conviction. The five-
year period ends on April 10, 2000. |
have also decided to revoke all licenses
issued pursuant to the Act in which
A.V.S. Armoured Vehicles’ Systems,
Inc., now known as S.P.L. Spare Parts
Logistics, Inc., had an interest at the
time of its conviction.

Accordingly, it is hereby
Ordered

I. Until April 10, 2000, A.V.S.
Armoured Vehicles’ Systems, Inc., now
known as S.P.L. Spare Parts Logistics,
Inc., 1117 Old Country Road, Plainview,
New York 11803, may not, directly or
indirectly, participate in any way, in
any transaction involving any
commodity, software or technology
(hereinafter collectively referred to as
“Item”’) exported or to be exported from
the United States, that is subject to the
Regulations, or in any other activity
subject to the Regulations, including but
not limited to:

A. Applying for, obtaining, or using
any license, License Exception, or
export control document;

B. Carrying on negotiations
concerning, or ordering, buying,
receiving, using, selling, delivering,
storing, disposing of, forwarding,
transporting, financing, or otherwise
servicing in any way, any transaction
involving any item exported or to be
exported from the United States that is
subject to the Regulations, or in any
other activity subject to the Regulations;
or

C. Benefiting in any way from any
transaction involving any item exported
or to be exported from the United States
that is subject to the Regulations, or in
any other activity subject to the
Regulations.

I1. No person may directly or
indirectly, do any of the following:

A. Export or reexport to or on behalf
of the denied person any item subject to
the Regulations;

B. Take any action that facilities that
acquisition or attempted acquisition by
a denied person of the ownership,
possession, or control of any item
subject to the Regulations that has been
or will be exported from the United
States, including financing or other
support activities related to a
transaction whereby a denied person
acquires or attempts to acquire such
ownership, possession or control;

C. Take any action to acquire from or
to facilitate the acquisition or attempted
acquisition from the denied person of
any item subject to the Regulations that
has been exported from the United
States;

D. Obtain from the denied person in
the United States any item subject to the
Regulations with knowledge or reason
to know that the item will be, or is
intended to be, exported from the
United States; or

E. Engage in any transaction to service
any item subject to the Regulations that
has been or will be exported from the
United States and which is owned;
possessed of controlled by the denied
person, or service any item, of whatever
origin, that is owned, possessed or
controlled by the denied person is such
service involves the use of any item
subject to the Regulations that has been
or will be exported from the United
States. For purposes of this paragraph,
servicing means installation,
maintenance, repair, modification or
testing.

I1l. After notice and opportunity for
comment as provided in Section 766.23
of the Regulations, any person, firm,
corporation, or business organization
related to A.V.S. Armoured Vehicles’s
Systems, Inc., now known as S.P.L.
Spare Parts Logistics, Inc., by affiliation,
ownership, control, or position of
responsibility in the conduct of trade or
related services may also be subject to
the provisions of this Order.

IV. This Order does not prohibit any
export, or other transaction subject to
the Regulations where the only items
involved that are subject to the
Regulations are the foreign-produced
direct product of U.S.-origin technology.

V. This Order is effective immediately
and shall remain in effect until April 10,
2000.

VI. A copy of this Order shall be
delivered to A.V.S. Armoured Vehicles’
Systems, Inc., now known as S.P.L.
Spare Parts Logistics, Inc. This Order
shall be published in the Federal
Register.

Dated: March 23, 1999.
Eileen M. Albanese,
Director, Office of Exporter Services.
[FR Doc. 99-7879 Filed 3—-30-99; 8:45 am]
BILLING CODE 3510-DT-M
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DEPARTMENT OF COMMERCE
Bureau of Export Administration

Action Affecting Export Privileges;
Aldrich Hazen Ames, Also Known as
“Kolokol” and as “K’’; Order Denying
Permission To Apply for or Use Export
Licenses

Aldrich Hazen Ames, also known as
“Kolokol” and as “‘K” currently incarcerated
at: Allenwood USP, Inmate Number 40087—
083, P.O. Box 3500, White Deer,
Pennsylvania 17887.

On April 24, 1994, Aldrich Hazen
Ames, also known as ““Kolokol’” and as
“K’ (Ames), was convicted in the
United States District Court for the
Eastern District of Virginia on, inter alia,
once count of violating Section 794(c) of
the Espionage Act (18 U.S.C.A. 88792—
799 (1976 & Supp. 1998)). Ames was
convicted of unlawfully and knowingly
combining, conspiring, confederating
and agreeing with other persons, both
known and unknown, including officers
of the intelligence services of the Union
of Soviet Socialist Republics (U.S.S.R.)
and later Russia, to knowingly and
unlawfully communicate, deliver, and
transmit to a foreign government, that is
to U.S.S.R. and Russia, and to
representatives, officers, and agents
thereof, documents, writings, and
information relating to the national
defense of the United States with the
intent and reason to believe that the
same would be used to the injury of the
United States and to the advantage of
the U.S.S.R. and Russia.

Section 11(h) of the Export
Administration Act of 1979, as amended
(currently codified at 50 U.S.C.A. app.
§§2401-2420 (1991 & Supp. 1998)) (the
Act),1 provides that, at the discretion of
the Secretary of Commerce,2 no person
convicted of violating Sections 793, 794,
or 798 of the Espionage Act, or certain
other provisions of the United States
Code, shall be eligible to apply for or
use any license, including any License
Exception, issued pursuant to, or
provided by, the Act or the Export
Administration Regulations (currently

1The Act expired on August 20, 1994. Executive
Order 12924 (3 CFR, 1994 Comp. 917 (1995)),
extended by Presidential Notices of August 15, 1995
(3 CFR, 1995 Comp. 501 (1996)), August 14, 1996
(3 CFR, 1996 Comp. 298 (1997)), August 13, 1997
(3 CFR 1997 Comp. 306 (1998)), and August 13,
1998 (63 FR. 44121, August 17, 1998), continued
the Export Administration Regulations in effect
under the International Emergency Economic
Powers Act (50 U.S.C.A. §§1701-1706 (1991 &
Supp. 1998)).

2Pursuant to appropriate delegations of authority
that are reflected in the Regulations, the Director,
Office of Exporter Services, in consultation with the
Director, Office of Export Enforcement, exercises
the authority granted to the Secretary by Section
11(h) of the Act.

codified at 15 CFR parts 730-774 (1998)
(the Regulations), for a period of up to
10 years from the date of the conviction.
In addition, any license issued pursuant
to the Act in which such a person had
any interest at the time of conviction
may be revoked

Pursuant to Sections 766.25 and
750.8(a) of the Regulations, upon
notification that a person has been
convicted of violating Sections 793, 794,
or 798 of the Espionage Act, the
Director, Office of Exporter Services, in
consultation with the Director, Office of
Export Enforcement, shall determine
whether to deny that person permission
to apply for or use any license,
including any License Exception, issued
pursuant to, or provided by, the Act and
the Regulations, and shall also
determine whether to revoke any license
previously issued to such a person.

Having received notice of Ames’s
conviction for violating Section 793(c)
of the Espionage Act, and following
consultations with the Director, Office
of Export Enforcement, | have decided
to deny Ames permission to apply for or
use any license, including any License
Exception, issued pursuant to, or
provided by, the Act and the
Regulations, for a period of 10 years
from the date of his conviction. The 10-
year period ends on April 24, 2004. |
have also decided to revoke all licenses
issued pursuant to the Act in which
Ames had an interest at the time of his
conviction.

Accordingly, it is hereby

Ordered

I. Until April 24, 2004, Aldrich Hazen
Ames, also known as ““Kolokol’” and as
“K,” currently incarcerated at:
Allenwood USP, Inmate Number
40087-083, P.O. Box 3500, White Deer,
Pennsylvania 17887, may not, directly
or indirectly, participate in any way in
any transaction involving any
commodity, software or technology
(hereinafter collectively referred to as
“item”’) exported or to be exported from
the United States, that is subject to the
Regulations, or in any other activity
subject to the Regulations, including,
but not limited to:

A. Applying for, obtaining, or using
any license, License Exception, or
export control document;

B. Carrying on negotiations
concerning, or ordering, buying,
receiving, using, selling, delivering,
storing, disposing of, forwarding,
transporting, financing, or otherwise
servicing in any way, any transaction
involving any item exported or to be
exported from the United States that is
subject to the Regulations, or in any

other activity subject to the Regulations;
or

C. Benefiting in any way from any
transaction involving any item exported
or to be exported from the United States
that is subject to the Regulations, or in
any other activity subject to the
Regulations.

I1. No person may, directly or
indirectly, do any of the following:

A. Export or reexport to or on behalf
of the denied person any item subject to
the Regulations;

B. Take any action that facilitates the
acquisition or attempted acquisition by
the denied person of the ownership,
possession, or control of any item
subject to the Regulations that has been
or will be exported from the United
States, including financing or other
support activities related to a
transaction whereby the denied person
acquires or attempts to acquire such
ownership, possession or control;

C. Take any action to acquire from or
to facilitate the acquisition or attempted
acquisition from the denied person of
any item subject to the Regulations that
has been exported from the United
States;

D. Obtain from the denied person in
the United States any item subject to the
Regulations with knowledge or reason
to know that the item will be, or is
intended to be, exported from the
United States; or

E. Engage in any transaction to service
any item subject to the Regulations that
has been or will be exported from the
United States and which is owned,
possessed or controlled by the denied
person, or service any item, of whatever
origin, that is owned, possessed or
controlled by the denied person if such
service involves the use of any item
subject to the Regulations that has been
or will be exported from the United
States. For purposes of this paragraph,
servicing means installation,
maintenance, repair, modification or
testing.

I11. After notice and opportunity for
comment as provided in Section 766.23
of the Regulations, any person, firm,
corporation, or business organization
related to Ames by affiliation,
ownership, control, or position of
responsibility in the conduct of trade or
related services may also be subject to
the provisions of this Order.

IV. This Order does not prohibit any
export, reexport, or other transaction
subject to the Regulations where the
only items involved that are subject to
the Regulations are the foreign-
produced direct product of U.S.-origin
technology.
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V. This Order is effective immediately
and shall remain in effect until April 24,
2004.

VI. A copy of this Order shall be
delivered to Ames. This Order shall be
published in the Federal Register.

Dated: March 23, 1999.

Eileen M. Albanese,

Director, Office of Exporter Services.

[FR Doc. 99-7881 Filed 3—30—99; 8:45 am]
BILLING CODE 3570-DT-M

DEPARTMENT OF COMMERCE
Bureau of Export Administration

Order Denying Permission To Apply
for or Use Export Licenses; Action
Affecting Export Privileges; Harold J.
Nicholson, Also Known as “Nevil R.
Strachey” and as ‘‘Batman”

In the Matter of: Harold J. Nicholson, also
known as “Nevil R. Strachey’ and as
“Batman’ currently incarcerated at: Sheridan
Federal Correction Institute, Inmate Number
49535-083, 27072 Ballston Road, Sheridan,
Oregon 97378, and with an address at: 1699
North Terry Sp 161, Eugene, Oregon 97492.

OnJune 5, 1997, Harold J. Nicholson,
also known as “Nevil R. Strachey’” and
as “Batman’ (Nicholson), was convicted
in the United States District Court for
the Eastern District of Virginia on one
count of violating Sections 794(a) and
(c) of the Espionage Act (18 U.S.C.A.
§§792-799 (1976 & Supp. 1998)).
Nicholson was convicted of unlawfully
and knowingly combining, conspiring,
confederating and agreeing with other
persons, both known and unknown,
including officers of the intelligence
services of the Russian Federation, to
knowingly and unlawfully
communicate, deliver, and transmit, and
attempt to communicate, deliver, and
transmit, to representatives of a foreign
government, specifically the Russian
Federation, directly or indirectly,
documents, photographic negatives and
information relating to the national
defense of the United States, with the
intent and reason to believe that the
same would be used to the injury of the
United States and to the advantage of
the Russian Federation.

Section 11(h) of the Export
Administration of 1979, as amended
(currently codified at 50 U.S.C.A. app.
§§2401-2420 (1991 & Supp. 1998)) the
Act),! provides that, at the discretion of

1The Act expired on August 20, 1994. Executive
Order 12924 (3 C.F.R., 1994 Comp. 917 (1995)),
extended by Presidential Notices of August 15, 1995
(3 C.F.R., 1995 Comp. 501 (1996)), August 14, 1996
(3 C.F.R., 1996 Comp. 298 (1997)), August 13, 1997
(3 C.F.R., 1997 Comp. 306 (1998)), and August 13,
1998 (63 FR 44121, August 17, 1998), continued the
Export Administration Regulations in effect under

the Secretary of Commerce,2 no person
convicted of violating Sections 793, 794,
or 798 of the Espionage Act, or certain
other provisions of the United States
Code, shall be eligible to apply for or
use any license, including any License
Exception, issued pursuant to, or
provided by, the Act or the Export
Administration Regulations (currently
codified at 15 C.F.R. Part 730-774
(1998)) (the Regulations), for a period of
up to 10 years from the date of the
conviction. In addition, any license
issued pursuant to the Act in which
such a person had any interest at the
time of conviction may be revoked.
Pursuant to Sections 766.25 and
750.8(a) of the Regulations, upon
notification that a person has been
convicted of violating Sections 793, 794,
or 798 of the Espionage Act, the
Director, Office of Exporter Services, in
consultation with the Director, Office of
Export Enforcement, shall determine
whether to deny that person permission
to apply for or use any license,
including any License Exception, issued
pursuant to, or provided by, the Act and
the Regulations, and shall also
determine whether to revoke any license
previously issued to such a person.
Having received notice of Nicholson’s
conviction for violating Sections 794(a)
and (c) of the Espionage Act, and
following consultations with the
Director, Office of Export Enforcement,
| have decided to deny Nicholson
permission to apply for or use any
license, including any License
Exception, issued pursuant to, or
provided by, the Act and the
Regulations, for a period of 10 years
from the date of his conviction. The 10-
year period ends on June 7, 2007. | have
also decided to revoke all licenses
pursuant to the Act in which Nicholson
had an interest at the time of his
conviction.

Accordingly, it is hereby
Ordered

I. Until June 7, 2007, Harold J.
Nicholson, also known as ‘“Nevil R.
Strachey” and as ““Batman,” currently
incarcerated at: Sheridan Federal
Correction Institute, Inmate Number
49535-083, 27072 Ballston Raod,
Sheridan, Oregon 97378, and with an
address at: 1699 North Terry Sp 161,
Eugene, Oregon 97492, may not, directly
or indirectly, participate in any way, in

the International Emergency Economic Powers Act
(50 U.S.C.A. §§1701-1706 (1991 & Supp. 1998)).

2pursuant to appropriate delegations of authority
that are reflected in the Regulations, the Director,
Office of Exporter Services, in consultation with the
Director, Office of Export Enforcement, exercises
the authority granted to the Secretary by Section
11(h) of the Act.

any transaction involving any
commodity, software or technology
(hereinafter collectively referred to as
“item”’) exported or to be exported from
the United States, that is subject to the
Regulations, or in any other activity
subject to the Regulations, including,
but not limited to:

A. Apply for, obtaining, or using any
license, License Exception, or export
control document;

B. Carrying on negotiations
concerning, or ordering, buying,
receiving, using, selling, delivering,
storing, disposing of, forwarding,
transporting, financing, or otherwise
servicing in any way, any transaction
involving any item exported or to be
exported from the United States that is
subject to the Regulations, or in any
other activity subject to the Regulations;
or

C. Benefiting in any way from any
transaction involving any item exported
or to be exported from the United States
that is subject to the Regulations, or in
any other activity subject to the
Regulations.

I1. No person may, directly or
indirectly, do any of the following:

A. Export or reexport to or on behalf
of the denied person any item subject to
the Regulations;

B. Take any action that facilitates the
acquisition or attempted acquisition by
the denied person of the ownership,
possession, or control of any item
subject to the Regulations that has been
or will be exported from the United
States, including financing or other
support activities related to a
transaction whereby the denied person
acquires or attempts to acquire such
ownership, possession or control;

C. Take any action to acquire from or
to facilitate the acquisition or attempted
acquisition from the denied person of
any item subject to the Regulations that
has been exported from the United
States;

D. Obtain from the denied person in
the United States any item subject to the
Regulations with knowledge or reason
to know that the item will be, or is
intended to be, exported from the
United States; or

E. Engage in any transaction to service
any item subject to the Regulations that
has been or will be exported from the
United States and which is owned,
possessed or controlled by the denied
person, or service any item, of whatever
origin, that is owned, possessed or
controlled by the denied person if such
service involves the use of any item
subject to the Regulations that has been
or will be exported from the United
States. For purposes of this paragraph,
servicing means installation,
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maintenance, repair, modification or
testing.

I1l. After notice and opportunity for
comment as provided in Section 766.23
of the Regulations, any person, firm,
corporation, or business organization
related to Nicholson by affiliation,
ownership, control, or position of
responsibility in the conduct of trade or
related services may also be subject to
the provisions of this Order.

IV. This Order does not prohibit any
export, reexport, or other transaction
subject to the Regulations where the
only items involved that are subject to
the Regulations are the foreign-
produced direct product of U.S.-origin
technology.

V. This Order is effective immediately
and shall remain in effect until June 7,
2007.

VI. A copy of this Order shall be
delivered to Nicholson. This Order shall
be published in the Federal Register.

Dated: March 23, 1999.

Eileen M. Albanese,

Director, Office of Exporter Services.

[FR Doc. 99-7880 Filed 3—30-99; 8:45 am]
BILLING CODE 3510-DT-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 032399B]

Taking and Importing of Marine
Mammals; International Dolphin
Conservation Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of availability.

SUMMARY: NMFS announces the
availability of initial research results
from the International Dolphin
Conservation Program survey of
dolphins in the eastern tropical Pacific
Ocean (ETP).

ADDRESSES: A copy of the research
results may be found on the internet at
http://swfsc.ucsd.edu/IDCPA/
IDCPAfront.html. Copies may also be
obtained from the Marine Mammal
Division, Southwest Fisheries Science
Center, 8604 La Jolla Shores Drive, P.O.
Box 271, La Jolla, California 92038-027
(fax 619-546-7003).

SUPPLEMENTARY INFORMATION: NMFS has
conducted scientific research required
by the Marine Mammal Protection Act,
as amended by the International
Dolphin Conservation Program Act
((IDCPA) 16 U.S.C 1414(a)). Under the
IDCPA, NMFS is required to study the

effects of intentional encirclement on
dolphins incidentally taken in the tuna
purse seine fishery in the ETP, and to
conduct population abundance surveys
and stress studies. The IDCPA requires
the Secretary of Commerce to make an
initial finding regarding whether
intentional encirclement is having a
significant adverse impact on any
depleted dolphin stock in the ETP (16
U.S.C. 1385(g)). NMFS’ report on the
study has been delayed by 30 days
while completing an additional
independent peer review requested by
Congress. NMFS expects to publish a
notification of the Secretary’s initial
finding in early May.

Dated: March 24, 1999.
Linda A. Chaves,
Acting Deputy Assistant Administrator for
Fisheries, National Marine Fisheries Service.
[FR Doc. 99-7887 Filed 3—-30-99; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

Patent and Trademark Office
[Docket No. 990212048-9048-01]

Guidelines for Reexamination of Cases
in View of In re Portola Packaging, Inc.,
110 F.3d 786, 42 USPQ2d 1295 (Fed.
Cir. 1997)

AGENCY: Patent and Trademark Office,
Commerce.
ACTION: Notice

SUMMARY: The Patent and Trademark
Office (PTO) is publishing the final
version of guidelines to be used by
Office personnel in their review of
requests for reexaminations and ongoing
reexaminations for compliance with the
decision in In re Portola Packaging, Inc.,
110 F.3d 786, 42 USPQ2d 1295 (Fed.
Cir. 1997). Because these guidelines
govern internal practices, they are
exempt from notice and comment under
5 U.S.C. 553(b)(A).

DATES: The guidelines are effective
March 31, 1999.

FOR FURTHER INFORMATION CONTACT: John
M. Whealan by telephone at (703) 305—
9035; by facsimile at (703) 305-9373; by
mail addressed to Box 8, Commissioner
of Patents and Trademarks, Washington,
D.C. 20231; or by electronic mail at
“john.whealan@uspto.gov”.
SUPPLEMENTARY INFORMATION:

I. Discussion of Public Comments

Comments were received by the PTO
from eight individuals and one bar
association in response to the Request
for Comments on Interim Guidelines for
Reexamination of Cases in View of In re
Portola Packaging, Inc., 110 F.3d 786,

42 USPQ2d 1295 (Fed. Cir. 1997),
published June 15, 1998 (63 FR 32646).
In general, six of the eight individual
comments were critical of the
guidelines; one individual comment
was partially supportive of the
guidelines and one suggested a
legislative change; the comments from
the bar association were in complete
support of the guidelines. All of the
comments have been carefully
considered.

A. Below is a listing of comments
along with a corresponding Office
response explaining why each has not
been adopted:

(1) Comment: Most of the critical
comments suggest the Office is
misinterpreting the ““holding” of Portola
Packaging. These comments believe
Portola Packaging held that (i) the
Office may not initiate a reexamination
proceeding based solely on prior art
previously cited during prosecution of
the application which matured into the
patent, regardless of whether that art
was discussed, and (ii) no rejection can
be made during a subsequent
reexamination based solely on prior art
cited during prosecution of the
application which matured into the
patent, even if that prior art was not
previously discussed. Response: The
Office views these positions as dicta and
not the “holding” of Portola Packaging.

The Federal Circuit recently
explained the difference between the
holding of a case and dicta. See In re
McGrew, 120 F.3d 1236, 1238-39, 43
USPQ2d 1632, 1635 (Fed. Cir. 1997).
The Court explained that dicta consists
of the statements in an opinion “upon
a point or points not necessary to the
decision of the case.” Id. at 1238, 43
USPQ2d at 1635. The Court further
explained that since ‘“‘dictum is not
authoritative,” it need not be followed.
Id.

The Office considers the portions of
the Portola Packaging opinion relied on
by the critical commenters as dicta and
not the holding of the case. In Portola
Packaging, the prior art relied upon in
the reexamination (that was found by
the Court to be improperly used) was
not only cited, but it was also discussed
and applied to reject claims during
prosecution of the application which
matured into the patent. Thus, Portola
Packaging holds that a rejection in a
reexamination proceeding may not be
based solely on prior art that was
previously applied to reject claims
during prosecution of the application
which matured into the patent. Portola
Packaging does not, however, hold (as
suggested by the commenters) that prior
art in the record of the application that
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matured into the patent, which was not
discussed, may never form the sole basis
for a rejection during a subsequent
reexamination proceeding. Such a broad
reading of Portola Packaging would
encourage the practice of applicants
citing numerous references during
prosecution of an application to
preclude subsequent reexamination
based on those references. This practice
of flooding the Office with references
during prosecution of an application in
order to prevent their subsequent use in
reexamination could overwhelm the
examination process and limit the
effectiveness of reexamination.

(2) Comment: One comment went
further and suggested that Portola
Packaging precluded reexamination
based on any reference which is not
new art. Response: The Office disagrees
with this comment in view of the
interpretation of the holding of Portola
Packaging set forth in the preceding
paragraph.

(3) Comment: One comment suggested
the elimination of the unusual fact
pattern situations exemplified in Part E,
since in their opinion, Portola
Packaging holds that previously cited
art may never be relied on in a
reexamination. Response: Once again,
the Office views this position as dictum
and not the holding of the case.

(4) Comment: One comment suggested
the Office should seek a legislative
overruling of the ““holding” of Portola
Packaging. Response: As the Office is
following the holding of the case (as set
forth above), the case need not be
overruled. However, changes regarding
the type of prior art that may be
considered in reexamination
proceedings may be proposed in
upcoming legislation.

(5) Comment: One comment suggested
that the form notices set forth in Section
F may prompt an applicant to file a
reissue application to resolve any issues
that are precluded from resolution
during reexamination. Response: The
form notices in Section F have been
modified to indicate that no
patentability determination has been
made in the reexamination (over prior
art precluded by Portola Packaging).
The notices do not suggest the filing of
a reissue application. This of course
would be an option open to the patent
owner as Portola Packaging does not
apply to reissue applications.

(6) Comment: One comment suggested
that the practice of an examiner placing
his initials next to a reference on an
information disclosure statement (IDS),
citation form PTOL-1449, or its
equivalent, is sufficient to indicate that
an examiner has considered the
reference. Response: Where the IDS

citations are submitted but not
described, the examiner is only
responsible for cursorily reviewing the
references. The initials of the examiner
on the PTOL-1449 indicate only that
degree of review unless the reference is
either applied against the claims, or
discussed by the examiner as pertinent
art of interest, in a subsequent office
action.

As noted in (1) above, the prior art
relied upon in the reexamination in
Portola Packaging was not merely cited
and initialed, but it was discussed and
applied to reject claims in the
application that matured into the patent.
Portola Packaging does not hold that
prior art that was of record but not
discussed may not form the sole basis of
a rejection of the claims. Accordingly,
under Portola Packaging the mere
presence of the examiner’s initials next
to a reference on an IDS citation does
not preclude consideration of the
reference in a subsequent reexamination
proceeding.

(7) Comment: One comment suggested
that the guidelines were inconsistent
with In re Hiniker Co., 150 F.3d 1362,
47 USPQ2d 1523 (Fed. Cir. 1998).
Response: In Hiniker, the Federal
Circuit affirmed a rejection in a
reexamination proceeding which was
based, in part, on new prior art. See 150
F.3d at 1367, 47 USPQ2d at 1527.
Hiniker, therefore, does not preclude a
rejection in a reexamination proceeding
based on prior art that was cited but
never discussed during the prosecution
of the application which matured into
the patent, since such a situation was
not presented to the Court.

In Hiniker, the Court did state that
Portola Packaging ““held that prior art
that was before the original examiner
could not support a reexamination
proceeding despite the fact that it was
not the basis of a rejection in the
original prosecution; as long as the art
was before the original examiner, it
would be considered ‘old art.””” 150
F.3d at 1365-66, 47 USPQ2d at 1526
(citing Portola Packaging) (emphasis
added). It is undisputed, however, that
the prior art relied on to reject the
claims in the reexamination proceeding
in Portola Packaging was the same prior
art that was relied on to reject claims
during the prosecution of the
application which matured into the
patent. See Portola Packaging, 110 F.3d
at 787, 42 USPQ2d at 1296-97.
Accordingly, the Hiniker panel was not
addressing the issue of prior art that was
not discussed when it characterized the
holding of Portola Packaging since it is
clear that an ““old art” rejection was at
issue in Portola Packaging, whereas a

“new art” rejection was at issue in
Hiniker.

(8) Comment: One comment suggested
that reexaminations should be the same
as all other examinations. Response:
Reexamination is based on patents and
printed publications. Thus the scope of
reexamination is narrower than that
involved in the examination of a patent
application. Certain issues of
patentability that may be considered
during prosecution of the application
may not be considered during
reexamination of the patent. If the
patent owner desires consideration of
questions of patentability not
appropriate for reexamination, those
issues can only be addressed in a
reissue application filed under 35 U.S.C.
251.

(9) Comment: One comment queried
whether applicants will now be
required to discuss all references listed
on an IDS statement. Response: There is
no such requirement in the current
rules. Under the guidelines set forth
herein, however, references that are not
discussed during the prosecution of an
application which matures into a patent
will not be precluded from
consideration in a subsequent
reexamination proceeding.

B. The following comments have been
adopted to the extent indicated in the
corresponding Office response:

(1) Comment: Two comments
suggested that the statements in Section
F to be used in denying or terminating
a reexamination were misleading and
could cast a shadow on the validity of
the patent. One comment further
proposed changing the language to, ““No
new patentability determination has
been made in this reexamination
proceeding.” Response: The Office has
considered these suggestions, and in an
attempt to be more clear, has modified
the language in Section F to be used in
denying or terminating a reexamination
proceeding.

C. The following comments supported
the interim guidelines and suggested no
changes:

(1) Comment: The comments from the
bar association supported the guidelines
as consistent with Portola Packaging
and the legislative intent of the
reexamination process to resolve
validity questions efficiently and
economically. In addition, the bar
association felt the guidelines were
consistent with the Federal Circuit
decision in In re Lonardo 119 F.3d 960,
43 USPQ2d 1262 (Fed. Cir. 1997), cert.
denied, 118 S. Ct. 1164 (1998).

(2) The bar association also
commented that the guidelines (and in
particular the unusual fact patterns set
forth in Section E) are consistent with
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the rebuttable presumption of
administrative correctness relied on by
the Court in Portola Packaging. Courts
presume that Government officials have
properly discharged their duties, absent
clear evidence to the contrary. Thus,
since the presumption of administrative
correctness is rebuttable, the guidelines
properly provide for reexamination
based on a previously considered
reference where the evidence clearly
shows that the examiner did not
appreciate the issue raised in the
reexamination request during the
prosecution of the application that
matured into the patent.

I1. Guidelines for Reexamination of
Cases in View of In re Portola
Packaging, Inc., 110 F.3d 786, 42
USPQ2d 1295 (Fed. Cir. 1997)

The following guidelines have been
developed to assist Patent and
Trademark Office (PTO) personnel in
determining whether to order a
reexamination or terminate an ongoing
reexamination in view of the United
States Court of Appeals for the Federal
Circuit’s decision in In re Portola
Packaging, Inc.1 These guidelines
supersede and supplement any previous
guidelines issued by the PTO with
respect to reexamination. These
guidelines apply to all reexaminations
regardless of whether they are initiated
by the Commissioner, requested by the
patentee, or requested by a third party.
These guidelines will be incorporated
into Chapter 2200 of the Manual of
Patent Examining Procedure (MPEP).

A. Explanation of Portola Packaging

In order for the PTO to conduct
reexamination, prior art must raise a
“substantial new question of
patentability.” 2 In Portola Packaging,
the Federal Circuit held that a
combination of two references that were
relied upon individually to reject claims
during the prosecution of the
application which matured into the
patent does not raise a substantial new
question of patentability in a subsequent
reexamination of the patent.3 The
Federal Circuit also held that an
amendment of the claims during
reexamination does not justify using old
prior art to raise a substantial new
question of patentability.4 The Court
explained that ““a rejection made during
reexamination does not raise a
substantial new question of
patentability if it is supported only by
prior art previously considered by the
PTO.”5

B. General Principles Governing
Compliance With Portola Packaging

If prior art was previously relied upon
to reject a claim in a prior related PTO
proceeding,® the PTO will not order or
conduct reexamination based only on
such prior art, regardless of whether that
prior art is to be relied upon to reject the
same or different claims in the
reexamination.

If prior art was not relied upon to
reject a claim, but was cited in the
record of a prior related PTO
proceeding, and its relevance to the
patentability of any claim was actually
discussed on the record, 7 the PTO will
not order or conduct reexamination
based only on such prior art.

In contrast, the PTO may order and
conduct reexamination based on prior
art that was cited but whose relevance
to patentability of the claims was not
discussed in any prior related PTO
proceeding.

C. Procedures for Determining Whether
a Reexamination May be Ordered in
Compliance With Portola Packaging

PTO personnel must adhere to the
following procedures when determining
whether a reexamination may be
ordered in compliance with the Federal
Circuit’s decision in Portola Packaging:

1. Read the reexamination request to
identify the prior art on which the
request is based.

2. Conduct any necessary search of
the prior art relevant to the subject
matter of the patent for which
reexamination was requested.8

3. Read the prosecution histories of all
prior related PTO proceedings.

4. Determine if the prior art in the
reexamination request and the prior art
found in any search was:

(a) relied upon to reject any claim in
a prior related PTO proceeding; or

(b) cited and its relevance to
patentability of any claim discussed in
a prior related PTO proceeding.

5. Deny the reexamination request if
the decision to order reexamination
would be based only on prior art that
was, in a prior related PTO proceeding,
(a) relied upon to reject any claim, and/
or (b) cited and its relevance to
patentability of any claim discussed.®

6. Order reexamination if the decision
to order reexamination would be based
at least in part on prior art that was, in
a prior related PTO proceeding, neither
(a) relied upon to reject any claim, nor
(b) cited and its relevance to
patentability of any claim discussed and
a substantial new question of
patentability is raised with respect to
any claim of the patent.10

D. Procedures for Determining Whether
an Ongoing Reexamination Must Be
Terminated in Compliance With Portola
Packaging

PTO personnel must adhere to the
following procedures when determining
whether any current or future ongoing
reexamination should be terminated in
compliance with the Federal Circuit’s
decision in Portola Packaging:

1. Prior to making any rejection in an
ongoing reexamination, determine for
any prior related PTO proceeding what
prior art was (a) relied upon to reject
any claim or (b) cited and discussed.

2. Base any and all rejections of the
patent claims under reexamination at
least in part on prior art that was, in any
prior related PTO proceeding, neither
(a) relied upon to reject any claim, nor
(b) cited and its relevance to
patentability of any claim discussed.

3. Withdraw any rejections based only
on prior art that was, in any prior
related PTO proceeding, previously
either (a) relied upon to reject any
claim, or (b) cited and its relevance to
patentability of any claim discussed.

4. Terminate reexaminations in whi