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Briefings on how to use the Federal Register
For information on briefings in Washington, DC, see
announcement on the inside cover of this issue.

Now Available Online via
GPO Access

Free online access to the official editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov

Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is. http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
Website at: http://www.plainlanguage.gov
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The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see http://www.nara.gov/
fedreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federal Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512-1661 with a computer
and modem. When using Telnet or modem, type swais, then log

in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512-1262; or call (202) 512-1530 or 1-888-293-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday—Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $555, or $607 for a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $220. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $8.00 for each issue, or
$8.00 for each group of pages as actually bound; or $1.50 for

each issue in microfiche form. All prices include regular domestic
postage and handling. International customers please add 25% for
foreign handling. Remit check or money order, made payable to
the Superintendent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 64 FR 12345.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 512-1806

General online information 202-512-1530; 1-888-293-6498
Single copies/back copies:

Paper or fiche 512-1800
Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243

NOW AVAILABLE ONLINE

The October 1998 Office of the Federal Register Document
Drafting Handbook

Free, easy online access to the newly revised October 1998
Office of the Federal Register Document Drafting Handbook
(DDH) is now available at:

http://www.nara.gov/fedreg/draftres.html

This handbook helps Federal agencies to prepare documents
for publication in the Federal Register.

For additional information on access, contact the Office of
the Federal Register’s Technical Support Staff.

Phone: 202-523-3447
E-mail: info@fedreg.nara.gov

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal
Regulations.
WHO: Sponsored by the Office of the Federal Register.

WHAT: Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development regulations.
2. The relationship between the Federal Register and Code
of Federal Regulations.
3. The important elements of typical Federal Register
documents.
4. An introduction to the finding aids of the FR/CFR system.
WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.
There will be no discussion of specific agency regulations.

WASHINGTON, DC

February 23, 1999 at 9:00 am.

Office of the Federal Register
Conference Room

800 North Capitol Street, NW.
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538

WHEN:
WHERE:
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-73-AD; Amendment
39-11019; AD 99-03-05]

RIN 2120-AA64

Airworthiness Directives; Textron
Lycoming Model O-540-F1B5
Reciprocating Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to Textron Lycoming Model
O-540-F1B5 reciprocating engines. This
action requires the removal and
replacement of the crankshaft gear
retaining bolts. This amendment is
prompted by 2 reported failures of the
crankshaft gear retaining bolts. The
actions specified in this AD are
intended to prevent failure of the
crankshaft gear retaining bolts, which
can result in engine failure and
subsequent autorotation and forced
landing.
DATES: Effective February 18, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
April 5, 1999.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—ANE—
73—-AD, 12 New England Executive Park,
Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: **9-ad-
engineprop@faa.gov’’. Comments sent
via the Internet must contain the docket
number in the subject line.

Information regarding this AD may be
examined at the FAA, New England

Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Rocco Viselli, Aerospace Engineer, New
York Aircraft Certification Office, FAA,
Engine and Propeller Directorate, 10
Fifth St., 3rd Floor, Valley Stream, NY
11581-1200; telephone (516) 256—-7531,
fax (516) 568—2716.

SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration (FAA)
has received reports of 2 failures of the
crankshaft gear retaining bolts on
Textron Lycoming Model O-540-F1B5
reciprocating engines, installed on
Robinson R44 series rotorcraft. The
investigation revealed that the head of
the retaining bolts sheared off allowing
the crankshaft gear to disengage. The
crankshaft gear drives both magnetos
and the camshaft. Failure of the
retaining bolt results in total loss of
power without prior warning. The FAA
has determined that the 2 crankshaft
gear bolts to fail in service failed from

a condition known as hydrogen
embrittlement. This condition results
from the underbaking process during
manufacturing, which leads to
incomplete hydrogen relief, and as such,
the bolts can be susceptible to hydrogen
embrittlement. Therefore, the FAA has
determined that this condition affects
only a specific population of retaining
bolts, and has identified by serial
number the specific engines that require
replacement of the suspect bolts. This
condition, if not corrected, could result
in failure of the crankshaft gear
retaining bolts, which can result in
engine failure and subsequent
autorotation and forced landing.

The suspect crankshaft gear retaining
bolts must be replaced by either Textron
Lycoming or Robinson Helicopter
company maintenance personnel. In
order to allow the removal and
replacement of the suspect bolts without
removing the engine from the
helicopter, a complex procedure is
required. This procedure requires
removal of the accessory gear case
without removal of the oil sump, which
is beyond the scope of current engine
service instructions.

Since an unsafe condition has been
identified that is likely to exist or
develop on engines of the same type
design, this AD is being issued to
prevent crankshaft gear retaining bolt
failure. This AD requires removal and

replacement of the crankshaft gear
retaining bolts. The actions are required
to be accomplished in accordance with
the service documents described
previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 98—ANE-73—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
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on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

99-03-05 Textron Lycoming: Amendment
39-11019. Docket 98—ANE-73-AD.

Applicability: Textron Lycoming Model O—
540-F1B5 reciprocating engines, with the
following Textron Lycoming Engine Serial
Numbers, installed on but not limited to
Robinson Helicopters Co. Model R-44

rotorcraft.

L—-24545-40A L—24628-40A
L—24766-40A L—24772-40A
L—-25050-40A L-25052-40A
L—25053-40A L—25054-40A
L-25063-40A L—-25064-40A
L—25065-40A L—25066—40A
L-25067—-40A L—-25068—-40A
L—25069-40A L—25070-40A
L-25071-40A L—-25072-40A
L—25073-40A L—25074-40A
L-25075-40A L-25076-40A

L—-25077-40A L—-25078-40A
L—25080-40A L—-25081-40A
L-25083-40A L-25084—-40A
L—-25085-40A L-25086-40A
L-25087-40A L—-25088-40A
L—-25089—-40A L—-25090-40A
L—-25091-40A L-25092-40A
L—-25093—-40A L—-25094—-40A
L—-25095-40A L—-25096—-40A
L-25097-40A L-25098—-40A
L—25099-40A L—-25100-40A
L-25101-40A L—-25102-40A
L—25103-40A L—-25104—-40A
L—25105-40A L-25106-40A
L-25116-40A L-25117-40A
L-25118-40A L-25119-40A
L-25120-40A L-25121-40A
L—-25122—-40A L-25123-40A
L-25124-40A L-25125-40A
L-25126—-40A L-25127-40A
L-25128-40A L-25129-40A
L-25130-40A L-25131-40A
L—-25132-40A L—-25133-40A
L—-25134-40A L—-25135-40A
L—25136-40A L—-25137-40A
L—25138-40A L—25139-40A
L-25140-40A L-25141-40A
L-25142-40A L-25143-40A
L-25144-40A L—-25145-40A
L—-25146-40A L—-25149-40A
L-25150-40A L-25154-40A
L—-25155-40A L-25156-40A
L-25157-40A L-25158-40A
L-25159-40A L-25160-40A
L-25161-40A L—-25162-40A
L—-25164—-40A L-25166-40A
L—25167-40A L-25168-40A
L—25169-40A L—-25170-40A
L-25171-40A L-25172-40A
L-25173-40A L-25174-40A
L-25175-40A L-25176-40A
L-25177-40A L—-25178-40A
L-25179-40A L-25180-40A
L—-25181-40A L—-25182—-40A
L-25183-40A L-25184-40A
L—-25185-40A L—-25186—-40A
L-25188—-40A L-25189-40A
L—25190-40A L-25191-40A
L-25192-40A L-25193-40A
L—-25198-40A L—-25200-40A
L-25201-40A L-25202-40A
L—25204-40A L—-25206-40A
L-25207-40A L-25208-40A
L—-25211-40A L—-25212-40A
L-25213-40A L-25214-40A
L—-25216-40A L—-25217-40A
L-25218—-40A L-25219-40A
L—-25221-40A L—-25222-40A
L—-25223-40A L-25228-40A
L—-25229-40A L—-25230-40A
L-25231-40A L—-25232-40A
L—25233-40A L—-25234-40A
L—-25235-40A L-25236-40A
L—25237-40A L—-25238-40A
L—-25239-40A L—-25240-40A
L—-25242—-40A L—-25243-40A
L—-25244—-40A L—-25246-40A
L—25249-40A L—-25250-40A
L-25251-40A L—-25252-40A
L—25257-40A

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that

have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (b)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the crankshaft gear
retaining bolts, which can result in engine
failure and subsequent autorotation and
forced landing, accomplish the following:

(a) Within 10 hours time in service, or 3
days after the effective date of this AD,
whichever occurs first, have the crankshaft
gear retaining bolt, part number STD-2209,
replaced by Textron Lycoming or Robinson
Helicopter Company.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, New York Aircraft Certification
Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the New York
Aircraft Certification Office.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(d) This amendment becomes effective on
February 18, 1999.

Issued in Burlington, Massachusetts, on
January 27, 1999.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 99-2474 Filed 2—2-99; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-AWP-10]
Establishment of Class E Airspace;
Oroville, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes a Class
E airspace area at Oroville, CA. The
establishment of a Global Positioning
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System (GPS) Standard Instrument
Approach Procedure (SIAP) To Runway
(RWY) 1 at Oroville Municipal Airport
has made this action necessary.
Controlled airspace extending upward
from 700 feet or more above the surface
of the earth is needed to contain aircraft
executing the GPS RWY 1 SIAP to
Oroville Municipal Airport. The
intended effect of this action is to
provide adequate controlled airspace for
Instrument Flight Rules (IFR) operations
at Oroville Municipal Airport, Oroville,
CA.

EFFECTIVE DATE: 0901 UTC March 25,
1999.

FOR FURTHER INFORMATION CONTACT:
Larry Tonish, Airspace Specialist,
Airspace Branch, AWP-520, Air Traffic
Division, Western-Pacific Region,
Federal Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone (310) 725—-
6539.

SUPPLEMENTARY INFORMATION:
History

On December 17, 1998, the FAA
proposed to amend 14 CFR part 71 by
establishing a Class E airspace area at
Oroville, CA (63 FR 242). Controlled
airspace extending upward from 700
feet above the surface is needed to
contain aircraft executing the GPS RWY
I SIAP at Oroville Municipal Airport.
This action will provide adequate
controlled airspace for IFR operations at
Oroville Municipal Airport, Oroville,
CA.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments to the proposal were
received. Class E airspace designations
for airspace extending from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9F dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
establishes a Class E airspace at
Oroville, CA. Controlled airspace
extending upward from 700 feet above
the surface is required for aircraft
executing the GPS RWY 1 SIAP at
Oroville Municipal Airport. The effect
of this action will provide adequate
airspace for aircraft executing the GPS
RWY 1 SIAP at Oroville Municipal
Airport, Oroville, CA.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS

1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120: E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AWB CA E5 Oroville, CA [New]

Oroville Municipal Airport, CA

(Lat. 39°29'16" N, long. 121°37'19" W)
Richvale Airport, CA

(Lat. 39°29'52" N, long. 121°46'17" W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Oroville Municipal Airport,
excluding the Maryville, CA, Class E airspace
area, and excluding that airspace within a 1-
mile radius of the Richvale Airport.
* * * * *

Issued in Los Angeles, California on
January 25, 1999.

Harvey R. Riebel,

Acting Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 99-2502 Filed 2—2-99; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—AWP-22]

Establishment of Class E Airspace;
Metropolitan Oakland International
Airport, CA; Correction

AGENCY: Federal Aviation
Administration.

ACTION: Final rule; correction.

SUMMARY: On December 24, 1998, the
FAA published a final rule in the
Federal Register that established E3
airspace at Metropolitan Oakland
International Airport, CA. The airspace
description contained two inadvertent
errors. This document corrects those
errors, and has no substantive effect on
the action.

EFFECTIVE DATE: This correction is
effective on March 25, 1999.

FOR FURTHER INFORMATION CONTACT: Jeri
Carson, Air Traffic Division, Airspace
Specialist, AWP-520.11, Federal
Aviation Administration, Western-
Pacific Region, 15000 Aviation
Boulevard, Lawndale, CA 90261;
telephone: (310) 725-6611.

SUPPLEMENTARY INFORMATION: The
following correction is an editorial
change.

Correction to Final Rule

In FR Doc. 98-34167, on page 71217
in the Federal Register issue of
Thursday, December 24, 1998 make the
following correction in the last section
of the third column: “AWPCA E3”
should read “AWP CA E3”, and ““8.5”
should read “9.0".

Issued in Los Angeles, California on
January 22, 1999.
John Clancy,

Manager, Air Traffic Division, Western-Pacific
Region.
[FR Doc. 99-2501 Filed 2—2—99; 8:45 am]

BILLING CODE 4910-13-M
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 91, 93, 121, and 135
[Docket No. 28537; SFAR-50-2;
Amendment 93-76]

Special Flight Rules in the Vicinity of
Grand Canyon National Park

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: On December 31, 1996, the
FAA published a final rule that codified
the provisions of Special Federal
Aviation Regulation (SFAR) No. 50-2,
Special Flight Rules in the Vicinity of
Grand Canyon National Park (GCNP);
modified the dimensions of GCNP
Special Flight Rules Area (SFRA);
established new and modified existing
flight-free zones; established new and
modified existing flight corridors;
established reporting requirements for
commercial sightseeing companies
operating in the SFRA; prohibited
commercial sightseeing operations
during certain time periods; and limited
the number of aircraft that can be used
for commercial sightseeing operations in
the GCNP SFRA. On February 21, 1997,
the FAA delayed the implementation of
certain portions of that final rule.
Specifically, that action delayed the
effective date for 14 CFR 93.301, 93.305,
and 93.307 of the final rule and
reinstated portions of and amended the
expiration date of SFAR No. 50-2.
However, that action did not affect or
delay the implementation of the curfew,
aircraft restrictions, reporting
requirements or the other portions of the
rule. This amendment will delay the
effective date for 14 CFR 93.301, 93.305,
and 93.307 of the December 31, 1996
final rule until January 31, 2000.
Additionally, this rule will amend the
expiration date of those portions of
SFAR No. 52-2 that were reinstated in
the February 21, 1997 final rule and
extended in the rule published on
December 17, 1997.

EFFECTIVE DATE: January 29, 1999.

FOR FURTHER INFORMATION CONTACT:
Ellen Crum, Airspace and Rules
Division, ATA-400, Office of Air Traffic
Airspace Management, Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591,
Telephone (202) 267-8783.
SUPPLEMENTARY INFORMATION:

Background

On December 31, 1996, the FAA
published three concurrent actions (a
final rule, a Notice of Proposed

Rulemaking (NPRM), and a Notice of
Availability of Proposed Commercial
Air Tour Routes) in the Federal Register
(62 FR 69301) as part of an overall
strategy to further reduce the impact of
aircraft noise on the GCNP environment
and to assist the National Park Service
(NPS) in achieving its statutory mandate
imposed by Public Law 100-91. The
final rule amended part 93 of the
Federal Aviation Regulations and added
a new subpart to codify the provisions
of SFAR No. 50-2, modified the
dimensions of the GCNP Special Flight
Rules Area; established new and
modifies existing flight-free zones
(FFZ’s); established new and modifies
existing flight corridors; and established
reporting requirements for commercial
sightseeing companies operating in the
Special Flight Rules Area. In addition,
to provide further protection for park
resources, the final rule prohibited
commercial sightseeing operations in
the Zuni and Dragon corridors during
certain time periods, and placed a
temporary limit on the number of
aircraft that can be used for commercial
sightseeing operations in the GCNP
Special Flight Rules Area. These
provisions originally were to become
effective on May 1, 1997.

On February 21, 1997, the FAA issued
a final rule and request for comments
that delayed the implementation of
certain sections of the final rule (62 FR
8862; February 26, 1997). Specifically,
that action delayed the implementation
date, until January 31, 1998, of those
sections of the rule that address the
Special Flight Rules Area, flight-free
zones, and flight corridors, respectively
sections 93.301, 93.305, and 93.307. In
addition, certain portions of SFAR No.
50-2 were reinstated and the expiration
date was extended. With the goal to
address concerns about the air tour
routes possible, implementation was
delayed to allow the FAA and the
Department of the Interior (DOI) to
consider comments and suggestions to
improve the proposed route structure.
This latter action did not affect or delay
the implementation of the curfew,
aircraft cap, or reporting requirements of
the rule. This delay was subsequently
extended until January 31, 1999 (62 FR
66248; December 17, 1997).

By Notice No. 98-18 (63 FR 67544;
December 7, 1998) the FAA proposed to
further extend the effective date for
certain portions of the final rule until
January 31, 2000.

Discussion of Comments

The FAA received four comments on
the proposed extension. The Grand
Canyon Air Tour Council (GCATC)
comments that the rulemaking effort

would require operators to undertake
extensive aerial investigation and
operational and environmental
familiarization, by January 31, 2000, on
routes that have not yet been
announced. For a typical fixed wing
operator this would require 60 plus
training flights. Operators would also
have to develop and disseminate new
marketing information, programs, and
promotion with little advance notice.
GCATC describes the FAA'’s record of
rulemaking in GCNP as a “‘four year
environment of regulatory uncertainty
and exclusion.” GCATC recommends
that FAA reschedule the
implementation of the final rule to
January 31, 2001, and that the FAA
undertake a stakeholders’ negotiated
rulemaking for 60—90 days.

United States Air Tour Association
(USATA) supports GCATC’s comments
and argues that the FAA and NPS have
expended far more resources in its
patchwork of rulemaking than it would
on a 60-90 day negotiated rulemaking
effort. USATA notes that impending, yet
unannounced additional rulemaking
efforts will force small business entities
with the choice of meeting impossible
time frames for readiness and
compliance or simply not being able to
prepare and face serious economic harm
to their businesses. USATA
recommends that the FAA hold in
abeyance the implementation of the
final rules on the air tour routes, flight
free zones, and flight corridors, and
instead a formal Aviation Rulemaking
Advisory Committee process with a
limit of 60-90 days.

Clark County Department of Aviation
and the Las Vegas Convention and
Visitors Authority (Clark County)
comment that a stay of the effective date
is necessary to ensure that the new
flight-free zones are implemented
without serious risks to aviation safety
and the many direct and indirect jobs
that impact GCNP air tour
opportunities. This commenter notes
that without other proposed routes, the
implementation of the FFZ’s would
leave operators only with a choice
between the unscenic Blue Direct route
and the Blue 2 route that will quickly
become oversaturated. Without a
replacement route, Clark County argues
that the ability of air tour operators to
market a product that brings millions of
dollars to the Las Vegas economy will
be seriously reduced.

Clark County also questions the
FAA’s ability to validate or predict
noise levels in the Grand Canyon,
saying that the noise modeling may do
a poor job of reflecting actual
conditions. This places an uncertainty
around the actual need for additional
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control measures. The commenter sees,
as essential, the need to possess
validated noise models prior to
promulgating extensive new regulations;
otherwise, the regulations are at risk for
being deemed arbitrary and capricious
by the courts. Clark County urges that
the FAA initiate a stakeholder-based
negotiated rulemaking, and comments
that the FAA’s excuses for not doing so
are neither compelling nor with
substance.

Eagle Jet Charter, Inc. (EJC) supports
the 1-year delay in the effective date of
the final rule. EJC asks that the FAA
incorporate its comments filed January
23, 1998, that an amendment for
operations conducted under IFR above
15,000 feet MSL be proposed and
adopted concurrently with other
modifications to the GCNP airspace.

FAA Response

As stated in the notice, the FAA
continues to believe that substantial
progress has been made in restoring
natural quiet to the GCNP. This has
been accomplished through the curfew
and a limit on the number of aircraft
that can be operated in the SFRA. In
addition, the reporting requirement has
given the FAA and NPS valuable data
on the actual number of operations that
currently exist in GCNP.

Although commenters suggest that a
60-90 day negotiated rulemaking effort
would bring about a successful
conclusion to the many issues and
competing interests, it has been the
FAA’s experience that controversial
negotiated rulemaking efforts may take
years rather than months to reach a
conclusion. Both the FAA and NPS are
unwilling to incur this type of
additional delay for GCNP. However, if
all affected parties agree to a proposal,
then the proposal should be forwarded
to FAA and NPS. Although commenters
are correct in pointing out that the
regulatory process for GCNP has been
time consuming, the lessons learned in
the process are not inconsiderable, and
should make future work efficient.

It is reasonable for air tour operators
to expect that the FAA must propose an
air tour route system for the west end of
GCNP that safely replaces the Blue 1
route, and that this must be done in a
timely manner for purposes of training
and marketing. A route proposal and
corresponding rulemaking effort is
underway.

In response to Clark County’s
comment on the need for validated
noise models, the Integrated Noise
Model (INM), as refined by FAA to
reflect the terrain and expanded to
reflect the size of the area surrounding
the Grand Canyon, produces reasonably

accurate predictions of the aircraft noise
exposure in the GCNP. The INM, as
refined and applied, complies with all
recommended practices for the
prediction of aircraft noise. The FAA
verified the reasonableness of the
predicted noise levels using data
obtained from actual measurements in
the Grand Canyon. See, December 1996
Final Environmental Assessment at p.
4-5 and Appendix C. Actual measured
data correlated closely with the results
predicted using the INM.

NPS, however, uses a newer, different
computer model for analyzing audibility
of aircraft in park environments, called
the National Park Service Overflight
Decision Support System. To address
NPS concerns about the differences
between the two models, both agencies
have agreed to jointly conduct a noise
model validation study. A group of
experts will be convened to develop a
plan for evaluating and validating
models to be followed by field
verification.

Immediate Effective Date

The FAA finds that good cause exists
under 5 U.S.C. 553(d) for this final rule
to become final rule upon issuance. The
FAA and NPS must implement new air
tour routes, flight-free zones, and flight
corridors at the same time in order to
transition to a new operating
environment in GCNP. Currently, the
effective date for the Grand Canyon final
rule (62 FR 69301; December 31, 1996)
is extended until January 31, 1999. If
this final rule had not been issued, and
made effective, by that date, the new
flight-free zones and flight corridors
would go into effect, resulting in
considerable chaos, as some air tour
routes would disappear. This would not
only be burdensome to air tour
operators and the traveling public, but
it could also impose possible safety
problems in GCNP. To preclude these
conflicts, this amendment is effective
upon issuance.

Economic Evaluation

In issuing the final rule for Special
Flight Rules in the Vicinity of the
GCNP, the FAA prepared a cost benefit
analysis of the rule. A copy of the
regulatory evaluation is located in
docket Number 28537. That economic
evaluation was later revised based on
new information received on the
number of aircraft being operated in the
SFRA. The reevaluation of the economic
data, including alternatives considered,
was published in the Notice of
Clarification (62 FR 58898). In the
notice, the FAA concluded that the rule
is still cost beneficial. This extension of
the effective date for the final rule will

not affect that reevaluation, although the
delay in the implementation of the FFZs
will be temporarily cost relieving for air
tour operators.

Regulatory Flexibility Analysis

As required by the Regulatory
Flexibility Act of 1980, as amended, the
FAA completed a final regulatory
flexibility analysis of the final rule. This
analysis was also reevaluated and
revised findings were published in the
Notice of Clarification referenced above,
as a Supplemental Regulatory
Flexibility Analysis. This extended
delay of the compliance date will not
affect that supplemental analysis.

Federalism Implications

This amendment will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this amendment
would not have sufficient Federalism
implications to warrant the preparation
of a Federalism Assessment.

List of Subjects
14 CFR Part 91

Aircraft, Airmen, Air traffic control,
Aviation safety, Noise control.
14 CFR Part 93

Air traffic control, Airports,
Navigation (Air).
14 CFR Part 121

Aircraft, Airmen, Aviation safety,
Charter flights, Safety, Transportation.
14 CFR Part 135

Aiir taxis, Aircraft, Airmen, Aviation
safety.
The Amendment

Accordingly, the Federal Aviation
Administration (FAA) amends 14 CFR
parts 91, 93, 121, and 135 as follows:

PARTS 91, 121 AND 135—[AMENDED]

1. The authority citation for part 91
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44101, 44111, 44701, 44709, 44711,
44712, 44715, 44716, 44717, 44722, 46306,
46315, 46316, 46502, 46504, 4650646507,
47122, 47508, 47528-47531.

2. The authority citation for part 121
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 40119,
44101, 44701-44702, 44705, 44709-44711,
44713, 4471644717, 44722, 44901, 44903~
44904, 44912, 46105.
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3. The authority citation for part 135
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701~
44702, 44705, 44709, 44711-44713, 44715~
44717, 44722.

4. In parts 91, 121, and 135, Special
Federal Aviation Regulation No. 50-2,
Section 9 is revised to read as follows:

SFAR 50-2—Special Flight Rules in the
Vicinity of the Grand Canyon National Park,
AZ

* * * * *

Sec. 9. Termination date. Sections 1.
Applicability, Section 4, Flight-free zones,
and Section 5. Minimum flight altitudes,
expire on 0901 UTC, January 31, 2000.

PART 93—SPECIAL AIR TRAFFIC
RULES AND AIRPORT TRAFFIC
PATTERNS

5. The authority citation for part 93
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40109, 40113, 44502, 44514, 44701, 44719,
46301.

The effective date of May 1, 1997, for
new §893.301, 93.305, and 93.307 to be
added to 14 CFR Chapter 1, is delayed
until 0901 UTC, January 31, 2000.

Issued in Washington, DC, on January 29,
1999.

Jane F. Garvey,

Administrator.

[FR Doc. 99-2493 Filed 1-29-99; 11:46 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97

[Docket No. 29455; Amdt. No. 1912]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference—approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
US Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and §97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,

airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMSs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
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current. It, therefore (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on January 22,
1999.
L. Nicholas Lacey,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Aduthority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
1.49(b)(2).

2. Part 97 is amended to read as
follows:

8897.23, 97.25, 97.27, 97.29, 97.31, 97.33
and 97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
8§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;
8§97.33 RNAV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective Upon Publication

FDC Date State City Airport FDC Number SIAP

01/07/99 | TX. JACKSONVILLE ............... CHEROKEE COUNTY ......ccccceee. FDC 9/0127 NDB RWY 13, AMDT 5...

01/11/99 | TX. JACKSONVILLE ............... CHEROKEE COUNTY ....cccccovenne. FDC 9/0169 VOR/DME OR GPS RWY 13,
AMDT 3...

01/12/99 | NJ. ROBBINSVILLE ................ TRENTON-ROBBINSVILLE ........ FDC 9/0195 VOR RWY 29 AMDT 10A...

01/13/99 | IN. SULLIVAN ..o SULLIVAN COUNTY ...ccocevvvinene FDC 9/0233 VOR/DME OR GPS-A, AMDT
1.

01/13/99 | IN. SULLIVAN ..o SULLIVAN COUNTY ...ccocevvvinene FDC 9/0234 NDB RWY 36, AMDT 6...

01/13/99 | MO. CAMERON ......cccooviriennns CAMERON MEMORIAL .............. FDC 9/0215 NDB OR GPS RWY 35, AMDT
1A..

01/13/99 | NE. LINCOLN ....covriiienrininn LINCOLN MUNI ....ccoeviiriiinieenne FDC 9/0231 VOR OR GPS RWY 17L, AMDT
6A...

01/14/99 | NE. SCOTTSBLUFF ........ccc... WILLIAM B. HEILIG .......cccocvennene FDC 9/0245 LOC BC RWY 12, AMDT 8A...

01/14/99 | WI. MANITOWOC .........ccueeee. MANITOWOC COUNTY .....ccoce. FDC 9/0246 VOR OR GPS RWY 17, AMDT
14A...

01/19/99 | TX. AUSTIN .o ROBERT MUELLER MUNI ......... FDC 9/0332 GPS RWY 13R, ORIG...

01/20/99 | AL. HUNTSVILLE ......cccoovenee. HUNTSVILLE INTL-CARL T. | FDC 9/0203 ILS RWY 18L AMDT 2...

JONES FIELD.
01/20/99 | AL. MONTGOMERY .......ccc.c... MONTGOMERY REGIONAL | FDC 9/0353 ILS RWY 28, AMDT 8B...
(DANNELLY FIELD).

01/20/99 | NC. MOUNT AIRY ...cccvrvrnnn. MOUNT AIRY/SURRY COUNTY | FDC 9/0360 NDB RWY 36, ORIG...

01/20/99 | NC. MOUNT AIRY ... MOUNT AIRY/SURRY COUNTY | FDC 9/0361 GPS RWY 36, ORIG...

01/20/99 | TN. SMYRNA .......... SMYRNA .......... .... | FDC 9/0359 NDB RWY 32 AMDT 8...

11/26/98 | NJ. TETERBORO ... TETERBORO ... .... | FDC 8/8263 VOR/DME RWY 6 ORIG...

11/26/98 | NJ. TETERBORO .......ccoouvnen. TETERBORO ....oocveiirieiirieenene FDC 8/8264 NDB OR GPS RWY 6 AMDT
17B...

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;

§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAV; §97.31 RADAR SIAPs;

§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * * Effective Upon Publication

FDC Date State City Airport FDC Number SIAP

01/07/99 | TX. JACKSONVILLE ............... CHEROKEE COUNTY .....ccccoeuee. FDC 9/0127 NDB RWY 13, AMDT 5...

01/11/99 | TX. JACKSONVILLE ............... CHEROKEE COUNTY .....cccovene. FDC 9/0169 VOR/DME OR GPS RWY 13,
AMDT 3...

01/12/99 | NJ. ROBBINSVILLE ................ TRENTON-ROBBINSVILLE ........ FDC 9/0195 VOR RWY 29 AMDT 10A...

01/13/99 | IN. SULLIVAN ..ot SULLIVAN COUNTY ....cocevverenne. FDC 9/0233 VOR/DME OR GPS-A, AMDT
1.

01/13/99 | IN. SULLIVAN ..o SULLIVAN COUNTY ...ccocevvvinene FDC 9/0234 NDB RWY 36, AMDT 6...

01/13/99 | MO. CAMERON ......ccoovvinicnne CAMERON MEMORIAL .............. FDC 9/0215 NDB OR GPS RWY 35, AMDT
1A...

01/13/99 | NE. LINCOLN ..occviiiiiiiiiicenn LINCOLN MUNI ...oooiiiiiiiieiies FDC 9/0231 VOR OR GPS RWY 17L, AMDT
6A...

01/14/99 | NE. SCOTTSBLUFF ........ccc... WILLIAM B. HEILIG .......cccocvennee FDC 9/0245 LOC BC RWY 12, AMDT 8A...

01/14/99 | WI. MANITOWOC ........cceeeeee. MANITOWOC COUNTY .............. FDC 9/0246 VOR OR GPS RWY 17, AMDT
14A...

01/19/99 | TX. AUSTIN oo ROBERT MUELLER MUNI ......... FDC 9/0332 GPS RWY 13R, ORIG...
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FDC Date State City Airport FDC Number SIAP
01/20/99 | AL. HUNTSVILLE ..ooooiiannne. HUNTSVILLE INTL-CARL T. | FDC 9/0203 ILS RWY 18L AMDT 2...
JONES FIELD.
01/20/99 | AL. MONTGOMERY .............. MONTGOMERY REGIONAL | FDC 9/0353 ILS RWY 28, AMDT 8B...
(DANNELLY FIELD).
01/20/99 | NC. MOUNT AIRY ....o.coovvnenn. MOUNT AIRY/SURRY COUNTY | FDC 9/0360 NDB RWY 36, ORIG...
01/20/99 | NC. MOUNT AIRY ...oooorrvrnenne MOUNT AIRY/SURRY COUNTY | FDC 9/0361 GPS RWY 36, ORIG...
01/20/99 | TN. SMYRNA ....... SMYRNA ..o FDC 9/0359 NDB RWY 32 AMDT 8...
11/26/98 | NJ. TETERBORO TETERBORO FDC 8/8263 VOR/DME RWY 6 ORIG...
11/26/98 | NJ. TETERBORO ....coooovrivnnns TETERBORO FDC 8/8264 NDB OR GPS RWY 6 AMDT
17B...

[FR Doc. 99-2504 Filed 2—-2-99; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 270

[Release Nos. IC-23670; 1IS-1179; File No.
S7-23-95]

RIN 3235-AE98

Custody of Investment Company
Assets Outside the United States

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule; extension of
compliance date.

SUMMARY: The Commission is extending
the compliance date for certain
amendments to the rule under the
Investment Company Act that governs
the custody of investment company
assets outside the United States.
EFFECTIVE DATES: The effective date of
the rule amendments published on May
16, 1997 (62 FR 26923) remains June 16,
1997. Effective February 1, 1999, the
compliance date for the rule
amendments, except for the amended
definition of an “eligible foreign
custodian,” is extended from February
1, 1999, to May 1, 1999.

FOR FURTHER INFORMATION CONTACT:
Thomas M.J. Kerwin, Senior Counsel, or
C. Hunter Jones, Assistant Director,
Office of Regulatory Policy, at (202)
942-0690, in the Division of Investment
Management, Mail Stop 5-6, Securities
and Exchange Commission, 450 5th
Street, N.W., Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: The
Commission is extending the
compliance date for certain
amendments to rule 17f-5 [17 CFR
270.17f-5] under the Investment
Company Act of 1940 [15 U.S.C. 80a].

I. Discussion

The Commission adopted
amendments to rule 17f-5 under the
Investment Company Act in 1997 (the

*1997 Amendments”).1 The release that
adopted the 1997 Amendments
provided that the amendments would
become effective on June 16, 1997, and
that registered management investment
companies (“funds’) must bring their
foreign custody arrangements into
compliance with the amended rule by
June 16, 1998.2 In May 1998, in
anticipation that funds and custodian
banks would recommend additional
amendments to the rule, the
Commission extended the compliance
date for certain of the 1997
Amendments to February 1, 1999.3

On June 30, 1998, representatives of
funds and of custodian banks submitted
to the Commission a joint proposal to
further amend rule 17f-5.4 The
Commission’s staff has studied the joint
proposal and continues to gather
information about related issues. The
staff is preparing recommendations to
the Commission on whether to propose
further amendments to rule 17f-5 based
on the joint proposal or other possible
approaches. Additional time beyond
February 1, 1999 will be necessary for
the staff to complete its analysis and
make its recommendations. The
Commission therefore is extending until
May 1, 1999 the compliance date for
certain of the 1997 Amendments.5 In the
interim, a fund may continue to operate
its foreign custody arrangements either
under the 1997 Amendments, or under
rule 17f-5 as it existed prior to the 1997

1See Custody of Investment Company Assets

Outside the United States, Investment Company Act
Release No. 22658 (May 12, 1997) [62 FR 26923
(May 16, 1997)].

2]d. at text following n.86.

3 See Custody of Investment Company Assets
Outside the United States, Investment Company Act
Release No. 23201 (May 21, 1998) [63 FR 29345
(May 29, 1998)].

4 See Letter to Barry P. Barbash, Director, Division
of Investment Management, from Amy B.R.
Lancellotta, Senior Counsel, Investment Company
Institute and Daniel L. Goelzer, Baker & McKenzie
(June 30, 1998) (placed in File No. S7-23-95).

5The compliance date for the amended definition
of an “eligible foreign custodian” was June 16,
1998. See Investment Company Act Release No.
23201, supra note 3, at n.7 and accompanying text.
The extension of the compliance date for the other
1997 Amendments is effective without 30-day
advance notice because the extension ‘““grants or
recognizes an exemption or relieves a restriction.”
5 U.S.C. 553(d)(1).

Amendments, but subject to the
amended definition of eligible foreign
custodian.®

I1. Certain Findings

The Commission for good cause finds
that, based on the reasons cited above,
notice and solicitation of comment
regarding the extension of the
compliance date for certain of the 1997
Amendments is impracticable,
unnecessary, and contrary to the public
interest.” The Commission notes that
the February 1, 1999 compliance date is
imminent, that many funds may not be
in a position to comply with the 1997
Amendments, and that a limited
extension will aid the Commission in
considering whether additional
amendments are necessary. Fund
representatives have stated that if the
compliance date is not extended, some
funds may have to withdraw assets from
foreign custodians or sell foreign assets,
which could increase costs for investors
or otherwise harm investors.8 The
Commission notes that the 1997
Amendments were submitted for public
notice and comment, and that any
amendments that may be considered in
the future will be submitted for notice
and comment.

In analyzing the costs and benefits of
this action, the Commission believes
that the extension of the compliance
date for certain of the 1997
Amendments will not impose costs on
funds, but will enable funds to avoid the
costs of attempting to comply with
certain rule provisions that they assert
may be unworkable. The Commission

6 See Investment Company Act Release No.
23201, supra note 3, at text preceding n.9. The fund
may apply either of these alternative frameworks
separately to each foreign custodian or
subcustodian it uses. The fund’s arrangement with
a particular foreign custodian or subcustodian
should comply in its entirety either with old rule
17f-5 (subject to the amended definition of eligible
foreign custodian), or with the rule as amended by
all of the 1997 Amendments.

7 See section 553(b)(3)(B) of the Administrative
Procedure Act [U.S.C. 553(b)(3)(B)] (an agency may
dispense with prior notice and comment when it
finds, for good cause, that notice and comment are
“impracticable, unnecessary, or contrary to the
public interest’).

8See Investment Company Act Release No. 23201,
supra note , at nn.4—6 and accompanying text.
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believes that the extension will produce
potential benefits by continuing to
permit funds to choose between two
alternative ways to comply with the
rule.

Dated: January 28, 1999.

By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 99-2531 Filed 2—2—99; 8:45 am]
BILLING CODE 8010-01-U

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 284
[Docket No. RM96-1-010; Order No.
587-J]

Standards For Business Practices of
Interstate Natural Gas Pipelines

Issued January 28, 1999.
AGENCY: Federal Energy Regulatory
Commission.

ACTION: Final rule; order on rehearing.

SUMMARY: The Federal Energy
Regulatory Commission is granting
rehearing and clarification of Order No.
587-1, 63 FR 53565, with respect to the
procedures pipelines must follow in
maintaining parity between transactions
offered on interactive Internet web sites
and transactions provided using
electronic file transfer.

ADDRESSES: Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426.

FOR FURTHER INFORMATION CONTACT:

Michael Goldenberg, Office of the
General Counsel, Federal Energy
Regulatory Commission, 888 First
Street, NE, Washington, DC 20426,
(202) 208-2294

Marvin Rosenberg, Office of Economic
Policy, Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426, (202) 208—
1283

Kay Morice, Office of Pipeline
Regulation, Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426, (202) 208—
0507

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
inspect or copy the contents of this
document during normal business hours
in the Public Reference Room at 888
First Street, NE, Room 2A, Washington,

DC 20426. The Commission Issuance
Posting System (CIPS) provides access
to the texts of formal documents issued
by the Commission. CIPS can be
accessed via Internet through FERC’s
Homepage (http://www.ferc.fed.us)
using the CIPS Link or the Energy
Information Online icon. The full text of
this document will be available on CIPS
in ASCII and WordPerfect 6.1 format.
CIPS is also available through the
Commission’s electronic bulletin board
service at no charge to the user and may
be accessed using a personal computer
with a modem by dialing 202—208-
1397, if dialing locally, or 1-800-856—
3920, if dialing long distance. To access
CIPS, set your communications software
to 19200, 14400, 12000, 9600, 7200,
4800, 2400, or 1200 bps, full duplex, no
parity, 8 data bits and 1 stop bit. User
assistance is available at 202—208-2474
or by E-mail to
CipsMaster@FERC.fed.us.

This document is also available
through the Commission’s Records and
Information Management System
(RIMS), an electronic storage and
retrieval system of documents submitted
to and issued by the Commission after
November 16, 1981. Documents from
November 1995 to the present can be
viewed and printed. RIMS is available
in the Public Reference Room or
remotely via Internet through FERC’s
Homepage using the RIMS link or the
Energy Information Online icon. User
assistance is available at 202-208-2222,
or by E-mail to
RimsMaster@FERC.fed.us.

Finally, the complete text on diskette
in WordPerfect format may be
purchased from the Commission’s copy
contractor, RVJ International, Inc. RV
International, Inc., is located in the
Public Reference Room at 888 First
Street, NE, Washington, DC 20426.

Before Commissioners: James J. Hoecker,
Chairman; Vicky A. Bailey, William L.
Massey, Linda Breathitt, and Curt Hébert, Jr.

Order No. 587-J; Order Granting
Rehearing and Clarification

On October 29, 1998, the Interstate
Natural Gas Association of America
(INGAA) filed a request for clarification
or rehearing of Order No. 587—I 1 with
respect to the policy for achieving parity
between interactive Internet web sites
and electronic file transfers. The
Commission grants rehearing and
provides clarification as discussed
below.

1Standards For Business Practices Of Interstate
Natural Gas Pipelines, Order No. 587-I, 63 FR
53565 (Oct. 6, 1998), 11l FERC Stats. & Regs.
Regulations Preambles 131,067 (Sep. 29, 1998).

Background

In Order No. 587-I, the Commission,
in relevant part, adopted a dual
approach to communications with
interstate pipelines. Shippers were
given the choice of transacting business
with pipelines either through an
interactive Internet web site 2 or through
standardized computer-to-computer file
transfers. The Commission has
incorporated by reference into its
regulations standards governing
electronic file transfers promulgated by
the Gas Industry Standards Board
(GISB).3 These standards employ a
format using ASC X12 electronic data
interchange (EDI).4 To ensure a level
playing field for those using interactive
web sites and EDI file transfers, the
Commission sought to ensure that
shippers could conduct the same
transactions and receive the same
response priority regardless of the
format used.5

The Commission further recognized
that pipelines might have a need to
update and offer new services on their
interactive web sites. In order to
maintain equality between interactive
web sites and EDI file transfers, the
Commission established a process to
ensure that, whenever feasible, newly-
developed transactions available on
interactive web sites will also be
available through EDI file transfers:

when pipelines are developing new services
for their interactive web sites, they must also
consider the method for implementing the
business practice using EDI and, in
compliance with standard 1.2.2, provide
advance notice of their proposed EDI
solution to GISB for review. Before initiating
the new service, pipelines should file under
section 4 of the NGA at least 30 days prior

to the proposed implementation date
detailing the efforts they have made to
develop a standardized file transfer. If the
pipeline has complied with the requirement
to provide GISB with advance notice of their
proposed EDI solution, it would be permitted
to implement its new service on schedule.
This approach should not inhibit
development of new interactive solutions
while at the same time helping to ensure that
those using file transfers are not denied a

2|nteractive web sites permit shippers to view
information on-line and transmit information to the
pipelines by filling in on-line forms.

3GISB is a private, not-for-profit standards
organization with membership drawn from all
segments of the natural gas industry, including
pipelines, local distribution companies, producers,
end-users, and service providers (including gas
marketers). Its standards must be approved by a
consensus of the industry segments.

4Standards for EDI are promulgated by the
American National Standards Institute (ANSI)
Accredited Standards Committee (ASC) X12.

50rder No. 587-1, 63 FR at 53571, 11l FERC Stats.
& Regs. Regulations Preambles 31,067 at 30,740.
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reasonable opportunity to obtain the same
service.6

INGAA contends the Commission has
established a new procedural
requirement for pipeline filings and
seeks clarification of the advance notice
requirement. INGAA maintains that the
Commission introduced this new
procedure without seeking industry
comment. It further argues that the new
procedure is unworkable because it may
require pipelines to provide special
notice to GISB prior to making a filing
under section 4 of the Natural Gas Act
(NGA). INGAA maintains that providing
advance notice only to some customers
could be discriminatory. INGAA
requests clarification that pipelines
should provide notice to GISB within a
reasonable time after they file a notice
of a new service with the Commission
under section 4 of the NGA. In the
alternative, INGAA requests rehearing of
the advance notice requirement.

Discussion

In Order No. 587-1, the Commission’s
goal was to provide shippers with the
ability to choose the communication
methodology that best fits their business
needs. The Commission, therefore,
required pipelines to permit shippers to
conduct transactions either through on-
line transactions via the pipelines’
proprietary interactive web site or by
using computer-to-computer
standardized EDI file transfers. To
ensure that both types of shippers are
treated without discrimination, the
Commission required that all
transactions conducted on the pipelines’
interactive web site must, whenever
feasible, also be available through EDI
file transfers. As described in Order No.
587-1, the Commission and GISB already
have started a process to ensure that all
current transactions that are conducted
on pipeline web sites can be
accomplished, when feasible, through
interactive file transfers.”

But that leaves the procedure to be
followed when pipelines, in the future,
develop new electronic transactions to
be conducted on their interactive web
sites. The Commission’s policy, as
articulated in Order No. 587-1, is that
whenever pipelines begin to develop
new interactive transactions, they must
at the same time develop a method by
which the transactions can be
accomplished using EDI file transfer so
that shippers using EDI are given a
comparable opportunity to accomplish

60rder No. 587—1, 63 FR at 53571, |1l FERC Stats.
& Regs. Regulations Preambles 131,067 at 30,740.

70rder No. 587-1, 63 FR at 53570-71, 11l FERC
Stats. & Regs. Regulations Preambles 131,067 at
30,738, 30,740.

the transactions electronically.
Moreover, in order to ensure
consistency in the standardized EDI file
transfers, pipelines must keep GISB
informed of the pipelines’ proposed EDI
solutions during the course of
development, so that GISB can review
the pipelines’ proposed approaches to
ensure that they are consistent with
GISB’s standards.

In Order No. 587—-1, the Commission
stated that the pipelines should file,
pursuant to section 4 of the Natural Gas
Act, whenever they propose to
implement a new electronic transaction.
Upon reconsideration, however, the
Commission has determined that it is
not necessary for pipelines to make a
section 4 filing to effectuate the
Commission’s policy. Instead, pipelines
must post on their interactive web sites
a notice of the new transaction along
with the method of accomplishing that
transaction using EDI file transfer.
Pipelines also must make an
informational filing with the
Commission when they implement the
new transaction and should, in that
filing, detail the efforts they have made
to develop an acceptable EDI file
transfer capability, including the
amount of advance notice they have
provided to GISB of the file transfer
capability they have proposed.

The Commission can use this
informational filing to monitor the
pipelines’ compliance with Commission
policy to determine whether the policy
is working or whether further
Commission action is necessary. In
addition, shippers who are unable to
use, or are having difficulty with,
pipeline EDI file transfers can make use
of the Commission’s Enforcement
Hotline or the complaint process to
bring these to the Commission’s
attention.

In its rehearing request, INGAA
contends that providing GISB with
notice of a pipeline’s electronic
transactions before the pipeline makes
its section 4 filing is improper because
it would prematurely disclose to certain
parties the contents of the section 4
filing. Since the Commission is no
longer requiring pipelines to make
section 4 filings to implement new
electronic transactions, INGAA’s
concern about premature disclosure of a
pipeline’s section 4 filing is no longer
material.

INGAA further contends that GISB,
not the pipelines, should be responsible
for developing EDI file transfers. The
Commission disagrees. Pipelines must
be actively involved in developing file
transfer capability and cannot leave that
process solely in GISB’s hands. When a
pipeline is developing a new transaction

for its Internet web site, it is responsible
for reviewing the current file transfer
datasets and determining how its
proposed transaction can best be
handled through EDI file transfer. The
pipeline is the most familiar with its
new electronic offering and, therefore, is
in the best position to develop a file
transfer approach to handling that
transaction. The pipeline would then
inform GISB of its proposed solution so
that GISB can review the pipeline’s
approach to ensure the approach is the
most effective means of integrating the
transaction into the standardized
datasets.8

The Commission Orders

Rehearing is granted and clarification
is provided as discussed in the body of
the order.

By the Commission.
Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 99-2528 Filed 2—-2-99; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 556 and 558

New Animal Drugs for Use in Animal
Feeds; Monensin

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by
Elanco Animal Health, Division of Eli
Lilly & Co. The supplemental NADA
provides for use of monensin Type A
medicated articles to make Type B and
C medicated cattle feeds to be fed at
0.14 to 0.42 milligram per pound (mg/
Ib) of body weight per day, to revise
feeding directions, to provide added
uses for monensin Type C medicated
feeds for prevention and control of
coccidiosis, and to amend the residue
tolerances for monensin residues.
EFFECTIVE DATE: February 3, 1999.

FOR FURTHER INFORMATION CONTACT:
Estella Z. Jones, Center for Veterinary
Medicine (HFV-135), Food and Drug

8This is similar to the process under GISB
standard 1.2.2, where the pipeline and a shipper
mutually agreed to datasets which they then submit
to GISB for review and implementation. 18 CFR
284.10(b)(1)(i), Nominations Related Standards
1.2.2.
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Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-827-7575.

SUPPLEMENTARY INFORMATION: Elanco
Animal Health, Division of Eli Lilly &
Co., Lilly Corporate Center,
Indianapolis, IN 46285, filed
supplemental NADA 95-735 that
provides for using RumensinOd (20, 30,
45, 60, 80, and 90.7 grams per pound (g/
Ib) monensin sodium) Type A
medicated articles to make monensin
Type B and C medicated cattle feeds.
The monensin Type B and C medicated
feeds are fed to cattle at 0.14 to 0.42 mg/
Ib of body weight per day, for feedlot
cattle at a maximum of 360 mg/head/
day for prevention and control of
coccidiosis, for pasture cattle at 50 to
200 mg/head/day for increased rate of
weight gain, for mature reproducing
beef cattle at 50 to 200 mg/head/day for
improved feed efficiency, and for
nonveal calves at 50 to 200 mg/head/
day for prevention and control of
coccidiosis. The supplemental NADA is
approved as of December 16, 1998, and
the regulations are amended in 21 CFR
558.355(d)(7)(ii), (F(3)(iii), (F)(3)(vi), and
(A(3)(vii), and by adding (f)(3)(xi), to
reflect the approval.

In addition, an acceptable daily intake
(ADI) for residues of monensin in edible
tissues of cattle has not been previously
established, therefore, 21 CFR 556.420 is
amended to provide an ADI for
monensin residues.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852, between 9
a.m. and 4 p.m., Monday through
Friday.

Under 21 U.S.C. 360b(c)(2)(F)(iii), this
supplemental approval for food-
producing animals qualifies for 3 years
of marketing exclusivity beginning
December 16, 1998, because the
supplement contains substantial
evidence of the effectiveness of the drug
involved, any studies of animal safety
or, for food-producing animals, human
food safety studies (other than
bioequivalence or residue studies)
required for approval of the supplement
and conducted or sponsored by the
applicant. The 3 years of marketing
exclusivity applies only to use for
prevention and control of coccidiosis in
pasture cattle, mature reproducing beef
cows, and nonveal calves.

The agency has determined under 21
CFR 25.33(a)(1) that this action is of a

type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects

21 CFR Part 556
Animal drugs, Foods.

21 CFR Part 558

Animal drugs, Animal feeds.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 556 and 558 are amended as
follows:

PART 556—TOLERANCES FOR
RESIDUES OF NEW ANIMAL DRUGS
IN FOOD

1. The authority citation for 21 CFR
part 556 continues to read as follows:

Authority: 21 U.S.C. 342, 360b, 371.

2. Section 556.420 is revised to read
as follows:

§556.420 Monensin.

(a) Acceptable daily intake (ADI). The
ADI for total residues of monensin is
12.5 micrograms per kilogram of body
weight per day.

(b) Tolerances—(1) Cattle and goats.
A tolerance of 0.05 part per million is
established for negligible residues of
monensin in edible tissues of cattle and
goats.

(2) Chickens, turkeys, and quail. A
tolerance for residues of monensin in
chickens, turkeys, and quail is not
needed.

PART 558—NEW ANIMAL DRUGS FOR
USE IN ANIMAL FEEDS

3. The authority citation for 21 CFR
part 558 continues to read as follows:

Authority: 21 U.S.C. 360b, 371.

4. Section 558.355 is amended by
revising paragraphs (d)(7)(ii),
M3)(iii)(a) and (H(3)(iii)(b), (H3)(vi)(a)
and (f)(3)(vi)(b), (A(3)(vii)(a) and
(f)(3)(vii)(b), and by adding paragraph
(F)(3)(xi) to read as follows:

§558.355 Monensin.
* * * * *

d * * *

§7)) * * *

(i) Feeding undiluted or mixing
errors resulting in high concentrations
of monensin has been fatal to cattle.

* * * * *

(f)***

(3) * X *

(iii) * K x

(a) Indications for use. For increased
rate of weight gain; for prevention and
control of coccidiosis due to Eimeria
bovis and E. zuernii.

(b) Limitations. Feed to pasture cattle
(slaughter, stocker, feeder, and dairy
and beef replacement heifers). For
increased rate of weight gain, feed at a
rate of 50 to 200 milligrams monensin
per head per day in not less than 1
pound of feed or, after the 5th day, feed
at a rate of 400 milligrams per head per
day every other day in not less than 2
pounds of feed. For prevention and
control of coccidiosis, feed at a rate of
0.14 to 0.42 milligram per pound of
body weight per day, depending on
severity of challenge, up to 200
milligrams per head per day. During
first 5 days of feeding, cattle should
receive no more than 100 milligrams per
day in not less than 1 pound of feed.

* * * * *

(Vi) * Kk Kk

(@) Indications for use. For improved
feed efficiency; for prevention and
control of coccidiosis due to E. bovis
and E. zuernii.

(b) Limitations. Feed to mature
reproducing beef cows. Feed as
supplemental feed, either hand-fed in a
minimum of 1 pound of feed or mixed
in a total ration. For improved feed
efficiency, feed continuously at a rate of
50 to 200 milligrams monensin per head
per day. For prevention and control of
coccidiosis, feed at a rate of 0.14 to 0.42
milligram per pound of body weight per
day, depending upon severity of
challenge, up to a maximum of 200
milligrams per head per day. During
first 5 days of feeding, cattle should
receive no more than 100 milligrams per
head per day.

(vii) * * *

(@) Indications for use. For improved
feed efficiency; for prevention and
control of coccidiosis due to E. bovis
and E. zuernii.

(b) Limitations. For feedlot cattle,
feed continuously to provide 50 to 360
milligrams monensin per head per day.
For prevention and control of
coccidiosis, feed at a rate of 0.14 to 0.42
milligram per pound of body weight per
day, depending upon the severity of
challenge, up to maximum of 360

milligrams per head per day.

(xi) Amount per ton. Monensin, 10 to
200 grams.

(@) Indications for use. For
prevention and control of coccidiosis
due to E. bovis and E. zuernii.

(b) Limitations. For calves excluding
veal calves. Feed at a rate of 0.14 to 1.0
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milligram monensin per pound of body
weight per day, depending upon the
severity of challenge, up to maximum of
200 milligrams per head per day.

* * * * *

Dated: January 13, 1999.
Andrew J. Beaulieu,

Acting Director, Office of New Animal Drug
Evaluation, Center for Veterinary Medicine.

[FR Doc. 99-2507 Filed 2—2—99; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 54 and 602

[TD 8812]

RIN 1545-A193

Continuation Coverage Requirements
Applicable to Group Health Plans

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final rule.

SUMMARY: The Consolidated Omnibus
Budget Reconciliation Act of 1985
(COBRA) added health care
continuation requirements that apply to
group health plans. Coverage required to
be provided under those requirements is
referred to as COBRA continuation
coverage. Proposed regulations
interpreting the COBRA continuation
coverage requirements were published
in the Federal Register of June 15, 1987
and of January 7, 1998. This document
contains final regulations based on these
two sets of proposed regulations. The
final regulations also reflect statutory
amendments to the COBRA
continuation coverage requirements
since COBRA was enacted. A new set of
proposed regulations addressing
additional issues under the COBRA
continuation coverage provisions is
being published elsewhere in this issue
of the Federal Register. The regulations
will generally affect sponsors of and
participants in group health plans, and
they provide plan sponsors and plan
administrators with guidance necessary
to comply with the law.

DATES: Effective Date: These regulations
are effective February 3, 1999.

Applicability Dates: Sections
54.4980B-1 through 54.4980B—-8 apply
to group health plans with respect to
qualifying events occurring in plan
years beginning on or after January 1,
2000. See the Effective Date portion of
this preamble and Q&A-2 of
§54.4980B-1.

FOR FURTHER INFORMATION CONTACT:
Yurlinda Mathis, 202—-622—-4695. This is
not a toll-free number.

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
under control number 1545-1581.
Responses to these collections of
information are mandatory in some
cases and required in order to obtain a
benefit in other cases. Group health
plans are required to provide certain
individuals a notice of their COBRA
continuation coverage rights when
certain qualifying events occur and are
required to inform health care providers
who contact the plan to confirm the
coverage of certain individuals of the
individuals’ complete rights to coverage.
To obtain COBRA continuation coverage
or extended coverage, certain
individuals are required to notify the
plan administrator of certain events or
that they are electing COBRA
continuation coverage, and plans are
required to notify certain individuals of
insignificant underpayments if the plan
wishes to require the individuals to pay
the deficiency. This information will be
used to advise employers and plan
administrators of their obligation to
offer COBRA continuation coverage, or
an extended period of such coverage; to
advise qualified beneficiaries of their
right to elect COBRA continuation
coverage and of insignificant errors in
payment; and to inform health care
providers of individuals’ rights to
COBRA continuation coverage.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated average annual burden
per respondent varies from 30 seconds
to 330 hours, depending on individual
circumstances, with an estimated
average of 14 minutes.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, OP:FS:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to these
collections of information must be
retained as long as their contents may

become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

On June 15, 1987, proposed
regulations (EE-143-86) relating to
continuation coverage requirements
applicable to group health plans were
published in the Federal Register (52
FR 22716). A public hearing was held
on November 4, 1987. Written
comments were also received. A
supplemental set of proposed
regulations (REG-209485-86) was
published in the Federal Register of
January 7, 1998 (63 FR 708). No public
hearing was requested or held after the
publication of the supplemental
proposed regulations; written comments
were received. After consideration of
these comments, after review of the
reported court decisions under the
parallel COBRA continuation coverage
provisions of the Employee Retirement
Income Security Act of 1974 (ERISA)
and the Public Health Service Act, and
based on the experience of the IRS in
administering the COBRA continuation
coverage requirements, a portion of the
regulations proposed by EE-143-86 and
REG-209485-86 is adopted as revised
by this Treasury decision. The revisions
are summarized in the explanation
below. Also being published elsewhere
in this issue of the Federal Register is
a new set of proposed regulations,
which addresses additional issues.

Explanation of Provisions

Overview

The regulations are intended to
provide clear, administrable rules
regarding COBRA continuation
coverage. The regulations give
comprehensive guidance on many
questions under COBRA, with a view to
enhancing the certainty and reliance
available to all parties—including
employees, qualified beneficiaries,
employers, employee organizations, and
group health plans—in determining
their COBRA rights and obligations. The
guidance is designed to further the
protective purposes of COBRA without
undue administrative burdens or costs
on employers, employee organizations,
or group health plans.

For example, the regulations:

¢ Prevent group health plans from
terminating COBRA continuation
coverage on the basis of other coverage
that a qualified beneficiary had prior to
electing COBRA continuation coverage,
in accordance with the Supreme Court’s
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decision in Geissal v. Moore Medical
Corp.

* Give employers and employee
organizations significant flexibility in
determining, for purposes of COBRA,
the number of group health plans they
maintain. This will reduce burdens on
employers and employee organizations
by permitting them to structure their
group health plans in an efficient and
cost-effective manner and to satisfy their
COBRA obligations based upon that
structure.

* Provide baseline rules for
determining the COBRA liabilities of
buyers and sellers of corporate stock
and corporate assets and permit buyers
and sellers to reallocate and carry out
those liabilities by agreement. This will
significantly enhance employers’ ability
to negotiate and to plan appropriately
for the treatment of qualified
beneficiaries in connection with
mergers and acquisitions, while
protecting the rights of qualified
beneficiaries affected by the
transactions.

e Limit the application of COBRA for
most health flexible spending
arrangements. This will ensure that
COBRA continuation coverage under
health flexible spending arrangements is
available in appropriate cases without
requiring continuation coverage where
that would not serve the statutory
purposes.

¢ Eliminate the requirement that
group health plans offer qualified
beneficiaries the option to elect only
core (health) coverage under a group
health plan that otherwise provides both
core and noncore (vision and dental)
coverage.

« Give employers, in determining
whether the small-employer plan
exception applies, the option of
counting by pay period rather than by
every business day, and provide, for that
exception, for the consistent treatment
of part-time employees through the use
of full-time equivalents.

The COBRA continuation coverage
requirements enacted on April 7, 1986
have been amended by the Omnibus
Budget Reconciliation Act of 1986
(OBRA 1986), the Tax Reform Act of
1986 (TRA 1986), the Technical and
Miscellaneous Revenue Act of 1988
(TAMRA), the Omnibus Budget
Reconciliation Act of 1989 (OBRA
1989), the Omnibus Budget
Reconciliation Act of 1990 (OBRA
1990), the Small Business Job Protection
Act of 1996 (SBJPA), and the Health
Insurance Portability and
Accountability Act of 1996 (HIPAA).1

1The COBRA continuation coverage requirements
have also been affected by an amendment made to

These amendments made numerous
clarifications and modifications to the
COBRA continuation coverage
requirements, moved the requirements
from section 162(k) to section 49808,
added various other features, such as
the disability extension to the required
period of coverage, and significantly
altered the sanctions imposed on
employers and plans for failing to
comply with the requirements. The
specific changes made by these
amendments are discussed below in
connection with the provisions of the
regulations that relate to them.

The legislative history of COBRA
provides that the Department of the
Treasury has the authority to interpret
the coverage and tax sanction provisions
of COBRA and that the Department of
Labor has the authority to interpret the
reporting and disclosure provisions.
Accordingly, these regulations apply in
interpreting the coverage provisions of
COBRA in Title | of ERISA, as well as
those in the Internal Revenue Code.
With minor exceptions, the final
regulations and the new proposed
regulations being published today do
not address the notice provisions of the
COBRA continuation coverage
requirements.

Organization

The final regulations being published
today follow the structure of the 1987
proposed regulations, with related
guestions-and-answers grouped into
topics. Each topic is now in a separate
section, and sections have been added
to the new proposed regulations being
published today for (1) business
reorganizations and employer
withdrawals from multiemployer plans
and (2) the interaction of the Family and
Medical Leave Act of 1993 (FMLA) and
COBRA. The substance of the 1998
proposed regulations has been
integrated into the questions-and-
answers of the 1987 proposed
regulations. The ordering of some of the
guestions-and-answers has changed,
and all of the questions-and-answers
relating to the original statutory
effective date have been deleted. In
addition, in a few cases, the content of
two separate questions-and-answers in
the 1987 proposed regulations has been
combined into a single question-and-
answer; in other cases the content of a
single question-and-answer has been
expanded to two or more questions-and-

the definition of group health plan by the Omnibus
Budget Reconciliation Act of 1993 (OBRA 1993).
OBRA 1993 amended the definition of group health
plan in section 5000(b)(1), which the COBRA
continuation coverage provisions of the
International Revenue Code incorporate by
reference.

answers. These changes have resulted in
the renumbering of the questions-and-
answers. The new proposed regulations
being published today are designed to
fill gaps designated in the final
regulations as reserved.

Effective Date

The 1987 proposed regulations
provide that they will be effective upon
publication as final regulations. Some
commenters suggested that the final
regulations should have a delayed
effective date. The final regulations
follow this suggestion; they apply with
respect to qualifying events occurring in
plan years beginning on or after January
1, 2000. For any period before the
effective date of the final regulations,
the plan and the employer must operate
in good faith compliance with a
reasonable interpretation of the
requirements in section 4980B. For the
period before the effective date of the
final regulations, the IRS will consider
compliance with the proposed
regulations in §1.162—26 (the 1987
proposed regulations) and § 54.4980B-1
(the 1998 proposed regulations) to
constitute good faith compliance with a
reasonable interpretation of the
statutory requirements for the topics
that those proposed regulations address,
except to the extent inconsistent with a
statutory amendment adopted after the
dates the proposed regulations were
issued, during the period the
amendment is effective, or with a
decision of the United States Supreme
Court released after the proposed
regulations were issued, during the
period after the decision is released. For
any period beginning on or after the
effective date of the final regulations
with respect to topics not addressed in
the final regulations, such as how to
calculate the applicable premium, the
plan and the employer must operate in
good faith compliance with a reasonable
interpretation of the requirements in
section 4980B.

Compliance with the new proposed
regulations will constitute good faith
compliance with a reasonable
interpretation of the statutory
requirements addressed in the new
proposed regulations until the new
proposed regulations are finalized. In
addition, actions inconsistent with the
terms of the new proposed regulations
will not necessarily constitute a lack of
good faith compliance with a reasonable
interpretation of the statutory
requirements addressed in the new
proposed regulations; whether there has
been good faith compliance with a
reasonable interpretation of the
statutory requirements will depend on
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all the facts and circumstances of each
case.

The IRS will not assess the excise tax
with respect to a plan that operates in
good faith compliance with a reasonable
interpretation of the statutory
requirements, as described in the
preceding two paragraphs. Note,
however, that in the case of lawsuits
brought by qualified beneficiaries to
enforce their COBRA continuation
coverage rights under ERISA or the
Public Health Service Act, the courts
generally have not applied any good
faith compliance standard.

Plans That Must Comply

The final regulations provide rules
regarding which group health plans are
subject to COBRA. These rules are
generally similar to those set forth in the
1987 proposed regulations. However,
the rules for determining, for purposes
of the COBRA continuation coverage
requirements, the number of group
health plans maintained by an employer
have been deleted, and the new
proposed regulations set forth
substantially different rules, which
provide that employers and employee
organizations generally have broad
discretion to determine the number of
group health plans that they maintain.
Other significant changes to the 1987
proposed regulations on this point
(some of which are set forth in the 1998
proposed regulations) include
exceptions for long-term care services
and medical savings accounts and new
rules regarding the small-employer plan
exception.

As in the 1987 proposed regulations,
the final regulations provide that, in
general, all group health plans are
subject to the COBRA continuation
coverage requirements. However, small-
employer plans (discussed below),
church plans (within the meaning of
section 414(e)), and governmental plans
(within the meaning of section 414(d))
are not subject to COBRA. (The final
regulations refer to these as plans
excepted from COBRA.) Plans excepted
from COBRA are generally not subject to
the COBRA continuation coverage
requirements or the COBRA excise tax,
although group health plans maintained
by state or local governments are subject
to parallel continuation coverage
requirements in the Public Health
Service Act (which is administered by
the Department of Health and Human
Services). Also, the Federal Employees
Health Benefit Program is subject to
generally similar, although not parallel,
temporary continuation of coverage
provisions under the Federal Employees
Health Benefits Amendments Act of
1988.

The final regulations define group
health plan in a manner generally
similar to that in the 1987 proposed
regulations. However, certain changes in
terminology have been made to reflect
the statutory cross-reference to section
5000(b)(1) set forth in section
4980B(g)(2) (such as the use of the term
health care and the definition of
employee). Additionally, the final
regulations, in accordance with section
4980B(g)(2), provide that a plan is not
a group health plan if substantially all
the coverage provided under the plan is
for qualified long-term care services (as
defined in section 7702B(c)). The final
regulations allow plans to use any
reasonable method in determining
whether a plan satisfies this exception.
The final regulations also provide, in
accordance with section 106(b)(5), that
amounts contributed by an employer to
a medical savings account (as defined in
section 220(d)) are not considered part
of a group health plan for purposes of
COBRA (although a high-deductible
health plan will not fail to be a group
health plan simply because it covers a
holder of a medical savings account).

Under the final regulations, a group
health plan is a plan maintained by an
employer or employee organization to
provide health care to individuals who
have an employment-related connection
to the employer or employee
organization or to the families of such
individuals. In accordance with section
5000(b)(1), these individuals include
employees, former employees, the
employer, and others associated or
formerly associated with the employer
or employee organization in a business
relationship. The final regulations
generally refer to all individuals covered
under a plan by virtue of the
performance of services or by virtue of
membership in an employee
organization as employees. (As
discussed below, the term employee has
a narrower meaning for purposes of the
small-employer plan exception.) The
final regulations use the term employer
to refer to a person for whom an
individual performs services. Pursuant
to section 414(t), the term employer also
includes, with respect to such a person,
any member of a group described in
section 414(b), (c), (m), or (o) that
includes the person (a controlled group)
as well as any successor of the person
or of a member of the controlled group.

Under the final regulations, as under
the 1987 proposed regulations, a plan
generally is considered to provide
health care whether it does so directly
or through insurance, reimbursement, or
other means and whether it does so
through an on-site facility or a cafeteria
or other flexible benefit arrangement.

Insurance includes group insurance
policies and one or more individual
policies under an arrangement
maintained by the employer or
employee organization to provide health
care to two or more employees. Under
the final regulations, as under the 1987
proposed regulations, in the case of a
cafeteria plan or other flexible benefit
arrangement, the COBRA continuation
coverage requirements apply only to the
health care benefits under the cafeteria
plan or other flexible benefit
arrangement that an employee has
actually chosen to receive.

Many commenters on the 1987
proposed regulations requested
clarification of the application of
COBRA to health care benefits provided
under flexible spending arrangements
(health FSAS). Some commentators
argued that health FSAs should not be
subject to COBRA. Health FSAs satisfy
the definition of group health plan in
section 5000(b)(1) and, accordingly, are
generally subject to the COBRA
continuation coverage requirements.
However, COBRA is intended to ensure
that a qualified beneficiary has
guaranteed access to coverage under a
group health plan and that the cost of
that coverage is no greater than 102
percent of the applicable premium.

The IRS and Treasury believe that the
purposes of COBRA are not furthered by
requiring an employer to offer COBRA
for a plan year if the amount that the
employer could require to be paid for
the COBRA coverage for the plan year
would exceed the maximum benefit that
the qualified beneficiary could receive
under the FSA for that plan year and if
the qualified beneficiary could not
avoid a break in coverage, for purposes
of the HIPAA portability provisions,2 by
electing COBRA coverage under the
FSA. Accordingly, the new proposed
regulations contain a rule limiting the
application of the COBRA continuation
coverage requirements in the case of
health FSAs.

uUnder this rule, if the health FSA
satisfies two conditions, the health FSA
need not make COBRA continuation
coverage available to a qualified
beneficiary for any plan year after the
plan year in which the qualifying event
occurs. The first condition that the
health FSA must satisfy for this
exception to apply is that the health
FSA is not subject to the HIPAA
portability provisions in sections 9801

2Under HIPAA, a qualified beneficiary who
maintains coverage after termination of
employment under a group health plan that is
subject to HIPAA can avoid a break in coverage and
thereby avoid becoming subject to a preexisting
condition exclusion upon later becoming covered
by another group health plan.
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though 9833 because the benefits
provided under the health FSA are
excepted benefits. (See sections 9831
and 9832.) 3 The second condition is
that, in the plan year in which the
qualifying event of a qualified
beneficiary occurs, the maximum
amount that the health FSA could
require to be paid for a full plan year of
COBRA continuation coverage equals or
exceeds the maximum benefit available
under the health FSA for the year. It is
contemplated that this second condition
will be satisfied in most cases.

Moreover, if a third condition is
satisfied, the health FSA need not make
COBRA continuation coverage available
with respect to a qualified beneficiary at
all. This third condition is satisfied if,
as of the date of the qualifying event, the
maximum benefit available to the
qualified beneficiary under the health
FSA for the remainder of the plan year
is not more than the maximum amount
that the plan could require as payment
for the remainder of that year to
maintain coverage under the health
FSA.

A plan is maintained by an employer
or employee organization even if the
employer or employee organization does
not directly or indirectly contribute to it
if coverage under the plan would not be
available to an individual at the same
cost if the individual did not have an
employment-related connection to the
employer or employee organization. The
final regulations, for purposes of the
definition of a group health plan, use
the term health care instead of the term
medical care (which was used in the
1987 proposed regulations). This change
reflects the change in the definition of
group health plan made by OBRA 1989.
However, the final regulations provide
that health care has the same meaning
as the term medical care under section
213(d). Like the 1987 proposed
regulations, the final regulations set
forth a summary of items that do and do
not constitute health care.

The final regulations, generally
following the 1987 proposed
regulations, set forth rules for
determining whether a group health
plan is a small-employer plan. In
general, a group health plan other than

3The IRS and Treasury, together with the U.S.
Department of Labor and the U.S. Department of
Health and Human Services, have issued a notice
(62 FR 67688) holding that a health FSA is exempt
from HIPAA because the benefits provided under it
are excepted benefits under sections 9831 and 9832
if the employer also provides another group health
plan, the benefits under the other plan are not
limited to excepted benefits, and the maximum
reimbursement under the health FSA is not greater
than two times the employee’s salary reduction
election (or if greater, the employee’s salary
reduction election plus five hundred dollars.)

a multiemployer plan is a small-
employer plan if it is maintained for a
calendar year by an employer that
normally employed fewer than 20
employees during the preceding
calendar year, and a group health plan
that is a multiemployer plan is a small-
employer plan if each of the employers
contributing to the plan for a calendar
year normally employed fewer than 20
employees during the preceding
calendar year. Whether the plan is a
multiemployer plan or not, the term
employer includes all members of a
controlled group. An example in the
final regulations clarifies that the
controlled group includes foreign
members, and thus a U.S. subsidiary
with fewer than 20 employees is subject
to COBRA if the controlled group has 20
or more employees world-wide. The
final regulations set forth additional
rules for the application of the small-
employer plan exception to
multiemployer plans, and the new
proposed regulations contain the same
definition of multiemployer plan that is
in section 414(f).

Under the final regulations, an
employer is considered to have
normally employed fewer than 20
employees during a particular calendar
year if it had fewer than 20 employees
on at least 50 percent of its typical
business days during that year. This rule
differs from the rule in the 1987
proposed regulations in two ways. First,
the 1987 proposed regulations use the
term working days, whereas the final
regulations use the statutory term
typical business days.

The second difference relates to the
term employee. Under the 1987
proposed regulations, self-employed
individuals and independent
contractors are counted as employees
for purposes of the small-employer plan
exception if they are covered under a
plan of the employer. Commenters
argued that only common law
employees should be counted for this
purpose. Unlike the definition of
covered employee (amended by OBRA
1989 to make clear that individuals who
are not common law employees but who
are covered under the group health plan
of an employer or employee
organization by virtue of the
performance of services are still
considered covered employees) and the
definition of group health plan
(amended by OBRA 1993 to make clear
that a health plan covering individuals
who are not common law employees of
the employer or employee organization,
and who are not family members of
common law employees, is still a group
health plan) the reference to employees
for purposes of the small-employer plan

exception have not been amended to
include individuals who are not
common law employees. Consequently,
under the final regulations, only
common law employees are taken into
account for purposes of the small-
employer plan exception; self-employed
individuals, independent contractors,
and directors are not counted.

Although a small-employer plan is
generally excepted from COBRA, a plan
that is not a small-employer plan for a
period remains subject to COBRA for
qualifying events that occurred during
that period, even if it subsequently
becomes a small-employer plan.

In determining whether a plan is
eligible for the small-employer plan
exception, part-time employees, as well
as full-time employees, must be taken
into account. Several commenters on
the 1987 proposed regulations requested
clarification of how to count part-time
employees for the small-employer plan
exception, and the new proposed
regulations provide guidance on this
issue. Under the new proposed
regulations, instead of each part-time
employee counting as a full employee,
each part-time employee counts as a
fraction of an employee, with the
fraction equal to the number of hours
that the part-time employee works for
the employer divided by the number of
hours that an employee must work in
order to be considered a full-time
employee. The number of hours that
must be worked to be considered a full-
time employee is determined in a
manner consistent with the employer’s
general employment practices, although
for this purpose not more than eight
hours a day or 40 hours a week may be
used. An employer may count
employees for each typical business day
or may count employees for a pay
period and attribute the total number of
employees for that pay period to each
typical business day that falls within the
pay period. The employer must use the
same method for all employees and for
the entire year for which the small-
employer plan determination is made.

In determining whether a
multiemployer plan satisfies the
requirements for the small-employer
plan exception, the 1987 proposed
regulations provide a special rule
permitting the multiemployer plan to be
considered a small-employer plan for a
year if any contributing employer that
grew to be too large to qualify for the
exception during the preceding year
ceases to contribute to the plan by
February 1 of the current year.
Questions have been raised about the
need for and the authority for this
special rule, and one commenter
pointed out the uncertainty of how to



5164

Federal Register/Vol. 64, No. 22/Wednesday, February 3, 1999/Rules and Regulations

deal with a qualified beneficiary
experiencing a qualifying event under
such a plan in January of the current
year if the qualified beneficiary needed
confirmation of coverage for urgent
services before it was clear that the too-
large employer would cease
contributing to the multiemployer plan
by February 1. Based on these concerns,
the final regulations eliminate this
special rule for multiemployer plans.

The new proposed regulations
provide guidance, for purposes of the
COBRA continuation coverage
requirements, on how to determine the
number of group health plans that an
employer or employee organization
maintains. Under these rules, the
employer or employee organization is
generally permitted to establish the
separate identity and number of group
health plans under which it provides
health care benefits to employees. Thus,
if an employer or employee organization
provides a variety of health care benefits
to employees, it generally may aggregate
the benefits into a single group health
plan or disaggregate benefits into
separate group health plans. The status
of health care benefits as part of a single
group health plan or as separate plans
is determined by reference to the
instruments governing those
arrangements. If it is not clear from the
instruments governing an arrangement
or arrangements to provide health care
benefits whether the benefits are
provided under one plan or more than
one plan, or if there are no instruments
governing the arrangement or
arrangements, all such health care
benefits (other than those for qualified
long-term care services) provided by a
single entity (determined without regard
to the controlled group) constitute a
single group health plan.

Under the new proposed regulations,
a multiemployer plan and a plan other
than a multiemployer plan are always
separate plans. In addition, any
treatment of health care benefits as
constituting separate group health plans
will be disregarded if a principal
purpose of the treatment is to evade any
requirement of law. Of course, an
employer’s flexibility to treat benefits as
part of separate plans may be limited by
the operation of other laws, such as the
prohibition in section 9802 on
conditioning eligibility to enroll in a
group health plan on the basis of any
health factor of an individual.

The final regulations modify the rules
set forth in the 1987 proposed
regulations for determining the plan
year of a group health plan under
COBRA. These modifications are made
to be consistent with the rules in the
temporary regulations under HIPAA.

The definition of plan year is important
in applying, for example, the effective
date provisions under the final
regulations and the rules for health
FSAs under the new proposed
regulations. Under the final regulations,
the plan year is the year designated as
such in the plan documents. If the plan
documents do not designate a plan year
(or if there are no plan documents), the
plan year is the deductible/limit year
used by the plan. If the plan does not
impose deductibles or limits on an
annual basis, the plan year is the policy
year. If the plan does not impose
deductibles or limits on an annual basis
and the plan is not insured (or the
insurance policy is not renewed
annually), the plan year is the taxable
year of the employer. In any other case,
the plan year is the calendar year.

The final regulations reflect the
statutory provisions that provide for the
imposition of an excise tax in the event
of a failure by a group health plan to
comply with the COBRA continuation
coverage requirements of section
4980B(f). In the case of a multiemployer
plan, the excise tax is imposed on the
plan; 4 in the case of any other plan, the
excise tax is imposed on the employer
maintaining the plan. In certain
circumstances, the excise tax can be
imposed on other persons involved with
the provision of benefits under the plan,
such as an insurer providing benefits
under the plan or a third party
administrator administering claims
under the plan. Separate, non-tax
remedies may be available in the case of
a plan that fails to comply with the
COBRA continuation coverage
requirements in ERISA.

Qualified Beneficiaries

The rules in the final regulations for
determining who is a qualified
beneficiary generally follow those set
forth in the 1987 proposed regulations,
as well as those set forth in the 1998
proposed regulations regarding the
status of newborn and adopted children
as qualified beneficiaries. However,
certain provisions have been added to
the final regulations to reflect the
special statutory rules that apply in the
case of bankruptcy of the employer as a
qualifying event. Modifications have
also been made to reflect the decision of
the Supreme Court in Geissal v. Moore
Medical Corp., 118 S. Ct. 1869 (1998),
which held that an individual covered

41n this regard, the U.S. Department of labor has
advised the IRS and Treasury that to the extent a
plan fiduciary subjects a plan to liability for the
COBRA excise tax on account of her or his
imprudent actions, the plan fiduciary may be held
personally liable under Title | of ERISA for the
amount of the tax.

under another group health plan at the
time she or he elects COBRA
continuation coverage cannot be denied
COBRA continuation coverage on the
basis of that other coverage.

Under the final regulations, a
qualified beneficiary is, in general: (1)
any individual who, on the day before
a qualifying event, is covered under a
group health plan either as a covered
employee, the spouse of a covered
employee, or the dependent child of a
covered employee; or (2) any child born
to or placed for adoption with a covered
employee during a period of COBRA
continuation coverage. (The final
regulations retain the definitions of the
terms placement for adoption and being
placed for adoption that were in the
1998 proposed regulations.) For a
qualifying event that is the bankruptcy
of the employer, any covered employee
who retired on or before the date of any
substantial elimination of group health
plan coverage is a qualified beneficiary;
the spouse, surviving spouse, or
dependent child of the retired covered
employee is also a qualified beneficiary
if the spouse, surviving spouse, or
dependent child was a beneficiary
under the plan on the day before the
bankruptcy qualifying event. The final
regulations add a provision clarifying
that if an individual is denied coverage
under a group health plan in violation
of applicable law (including HIPAA)
and experiences an event that would be
a qualifying event if the coverage had
not been wrongfully denied, the
individual is considered a qualified
beneficiary.

A covered employee can be a
qualified beneficiary only in connection
with a qualifying event that is the
termination (or reduction of hours) of
the covered employee’s employment or
the employer’s bankruptcy. As under
the 1987 proposed regulations, the final
regulations provide that a covered
employee is not a qualified beneficiary
if her or his status as a covered
employee is attributable to certain
periods in which she or he was a
nonresident alien (in which case the
covered employee’s spouse and
dependent children are also not
qualified beneficiaries). Although a
child born to or placed for adoption
with a covered employee during a
period of COBRA continuation coverage
is a qualified beneficiary, a child born
to or placed for adoption with a
qualified beneficiary other than the
covered employee after a qualifying
event, or a person who becomes the
spouse of a qualified beneficiary
(regardless of whether the qualified
beneficiary is the covered employee)
after a qualifying event is not a qualified



Federal Register/Vol. 64, No. 22/Wednesday, February 3, 1999/Rules and Regulations

5165

beneficiary. The final regulations retain
the rule of the 1987 proposed
regulations under which an individual
is not a qualified beneficiary if, on the
day before the qualifying event, the
individual is covered under the group
health plan solely because of another
individual’s election of COBRA
continuation coverage. However,
consistent with Geissal, the final
regulations eliminate the rule in the
1987 proposed regulations that an
individual is not a qualified beneficiary
if, on the day before the qualifying
event, the individual was entitled to
Medicare benefits.

An individual ceases to be a qualified
beneficiary if she or he does not elect
COBRA continuation coverage by the
end of the election period (discussed
below). The final regulations clarify that
an individual who elects COBRA
continuation coverage ceases to be a
qualified beneficiary once the plan’s
obligation to provide COBRA
continuation coverage has ended.

The term covered employee is defined
in the final regulations in a manner
substantially the same as in the 1987
proposed regulations. Although some
commenters on the 1987 proposed
regulations objected to the inclusion in
this definition of individuals other than
common law employees, the statutory
definition was amended by OBRA 1989
to include such individuals.

Under the final regulations, a covered
employee generally includes any
individual who is or has been provided
coverage under a group health plan
(other than one excepted from COBRA
as of the date of what would otherwise
be a qualifying event) because of her or
his present or past performance of
services for the employer maintaining
the group health plan (or by reason of
membership in the employee
organization maintaining the plan).
Thus, retirees and former employees
covered by a group health plan are
covered employees if the coverage is
provided in whole or in part because of
the previous employment. Any
individual who performs services for
the employer maintaining the plan or
who is a member of the employee
organization maintaining the plan may
be a covered employee. Thus, common
law employees, self-employed
individuals, independent contractors,
and corporate directors can be covered
employees. Generally, mere eligibility
for coverage—as opposed to actual
coverage—does not make an individual
a covered employee. However, if an
individual who otherwise would be a
covered employee is denied coverage
under a group health plan in violation
of applicable law (including HIPAA),

the individual is considered a covered
employee.

Qualifying Events

The rules regarding qualifying events
under the final regulations generally are
the same as those in the 1987 proposed
regulations. Under the final regulations,
a qualifying event is any of a set of
specified events that occurs while a
group health plan is subject to COBRA
and that causes a covered employee (or
the spouse or dependent child of the
covered employee) to lose coverage
under the plan. These specified events
are: the death of a covered employee;
the termination (other than by reason of
gross misconduct), or reduction of
hours, of a covered employee’s
employment; the divorce or legal
separation of a covered employee from
the covered employee’s spouse; a
covered employee’s becoming entitled
to Medicare benefits under Title XVI1II of
the Social Security Act; a dependent
child’s ceasing to be a dependent child
of the covered employee under the plan;
and a proceeding in bankruptcy under
Title 11 of the United States Code with
respect to an employer from whose
employment a covered employee retired
at any time. The addition of employer
bankruptcy as a qualifying event reflects
the amendments made to COBRA by
OBRA 1986.

The reasons for which an employee
has a termination of employment or a
reduction of hours of employment
generally are not relevant in
determining whether the termination or
reduction of hours is a qualifying event.
Thus, a voluntary termination, a strike,
a lockout, a layoff, or an involuntary
discharge each may constitute a
qualifying event. However, if an
employee is discharged for gross
misconduct, the termination of
employment does not constitute a
qualifying event. The final regulations
clarify that a reduction of hours of a
covered employee’s employment
includes any decrease in the number of
hours that a covered employee works or
is required to work that does not
constitute a termination of employment.
Thus, if a covered employee takes a
leave of absence, is laid off, or otherwise
performs no hours of work during a
period, the covered employee has
experienced a reduction in hours that, if
the other applicable requirements are
satisfied, constitutes a qualifying event.
(But see Notice 94-103 (1994-2 C.B.
569) and the new proposed regulations,
described below, for special rules
regarding FMLA leave.) A covered
employee’s loss of coverage by reason of
a failure to work the minimum number
of hours required for coverage

constitutes a reduction of hours of
employment.

Under the final regulations, to lose
coverage means to cease to be covered
under the same terms and conditions as
in effect immediately before the event.
The final regulations clarify that a loss
of coverage includes an increase in an
employee premium or contribution
resulting from one of the events
described above. The loss of coverage
need not be concurrent with the event;
it is enough that the loss of coverage
occur at any time before the end of the
maximum coverage period (described
below). For employer bankruptcies, the
term to lose coverage also includes a
substantial elimination of coverage that
occurs within 12 months before or after
the date on which the bankruptcy
proceeding begins.

Under the final regulations, as under
the 1987 proposed regulations,
reductions or eliminations in coverage
in anticipation of an event are
disregarded in determining whether the
event results in a loss of coverage.
Although several commenters objected
to this rule, the final regulations retain
the provision in order to protect
qualified beneficiaries from being
deprived of their COBRA rights because
an employer or employee organization
transposes a loss or reduction of
coverage to a time before the qualifying
event. This rule also applies in cases
where a covered employee discontinues
the coverage of a spouse in anticipation
of a divorce or legal separation. In such
a case, upon receiving notice of the
divorce or legal separation, a plan is
required to make COBRA continuation
coverage available, effective on the date
of the divorce or legal separation (but
not for any period before the date of the
divorce or legal separation).

Under the final regulations, as under
the 1987 proposed regulations, an event
must occur while the group health plan
is subject to COBRA in order to
constitute a qualifying event. A plan
that is excepted from COBRA (for
example, by reason of the small-
employer plan exception) and that later
becomes subject to COBRA is not
required to provide COBRA
continuation coverage to individuals
who experienced what would otherwise
be a qualifying event during the period
when the plan was not subject to
COBRA.

Finally, in the case of a child born to
or placed for adoption with a covered
employee during a period of COBRA
continuation coverage, the qualifying
event that gives rise to that period of
COBRA continuation coverage is the
qualifying event applicable to that child.
Thus, if a second qualifying event has
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occurred before such a child is born (for
example, if the covered employee dies),
the second qualifying event also applies
to the newborn child.

COBRA Continuation Coverage

The 1987 proposed regulations
generally refer to the coverage that a
qualified beneficiary is entitled to as the
coverage that was in effect on the day
before the qualifying event. While that
is generally true, the final regulations
have been revised to incorporate the
statutory standard that a qualified
beneficiary is entitled to the coverage
made available to similarly situated
beneficiaries with respect to whom a
qualifying event has not occurred. The
final regulations generally use as a
shorthand for this statutory language the
phrase “‘similarly situated nonCOBRA
beneficiaries” instead of the phrase
“similarly situated active employees”
used in the 1987 proposed regulations.
In certain contexts in the final
regulations, though, the phrase
“similarly situated active employees” is
still used because in those contexts—
such as the right to make an
independent election for COBRA
continuation coverage—qualified
beneficiaries who are spouses and
dependent children of covered
employees are entitled to the rights that
employees have (and in those contexts,
spouses and dependent children who
are not qualified beneficiaries typically
do not have the rights that employees
have).

The 1987 proposed regulations
address in a separate question-and-
answer the type of coverage that must be
made available to qualified beneficiaries
if a change is made in the coverage
provided to similarly situated
nonCOBRA beneficiaries. The final
regulations include this rule in the
question-and-answer that defines
COBRA continuation coverage. In doing
so, the final regulations delete several
specific requirements in the 1987
proposed regulations. For example, if
coverage for the similarly situated
nonCOBRA beneficiaries is changed or
eliminated, the 1987 proposed
regulations require that qualified
beneficiaries be permitted to elect
coverage under any remaining plan
made available to the similarly situated
active employees. Many commenters
objected that in the case of a mere
change in benefits, the requirement to
give qualified beneficiaries an election
among other plans would give them
greater rights than those active
employees might have. The final
regulations follow the suggestion of the
commenters in providing that the
general principle—that qualified

beneficiaries have the same rights as
similarly situated nonCOBRA
beneficiaries—applies in this situation.
The same principle also applies in
determining whether credit for
deductibles must be carried over from a
discontinued plan to a new plan.
Nevertheless, if an employer or
employee organization providing more
than one plan to a group of similarly
situated nonCOBRA beneficiaries
eliminates benefits under one plan
without giving the similarly situated
nonCOBRA beneficiaries the right to
enroll in another plan, that option
would still have to be made available to
qualified beneficiaries if the employer
continued to maintain a group health
plan because of the employer’s
obligation to continue to make COBRA
continuation coverage available.

The 1987 proposed regulations
include detailed rules requiring that
qualified beneficiaries generally be
offered the option of electing only core
coverage or both core and noncore
coverage. These rules were based on a
reference in the conference report to the
Tax Reform Act of 1986. Many
commenters expressed the opinion that
the reference in the conference report is
an insufficient basis for including this
concept in the regulations when nothing
in the statute itself suggests a distinction
between core and noncore coverage.
Commenters also contended that the
core/noncore distinction would create
undue administrative complexity and
promote adverse selection. After careful
consideration, the IRS and Treasury
have decided not to include in either
the final or the new proposed
regulations any such requirement to
offer for core coverage separately.
However, comments are invited on
whether such a requirement should be
adopted.

The 1987 proposed regulations
establish standards for determining the
deductibles and limits that apply to
COBRA continuation coverage in a
period in which an individual or a
group of family members has coverage
that is not COBRA continuation
coverage and then elects COBRA
continuation coverage. (Of course,
during a period in which an individual
or group of family members had only
COBRA continuation coverage, the rules
for deductibles and limits would apply
to them in the same manner as they
would to similarly situated nonCOBRA
beneficiaries.) Some commenters
objected to the provisions of the 1987
proposed regulations for computing
deductibles or limits on a family basis
in the case of a qualifying event (such
as divorce) that splits a family into two
(or more) units. The 1987 proposed

regulations would require that each
resulting family unit be credited with all
the expenses incurred by the entire
family before the qualifying event. The
final regulations revise this rule. Under
the final regulations, in computing
deductibles and limits for the family
unit receiving COBRA coverage, the
plan is required to take into account
only those expenses incurred before the
qualifying event by family members
who are part of the resulting family unit
after the qualifying event.

The 1987 proposed regulations
provide that qualified beneficiaries
moving outside the area served by a
region-specific plan must be given the
right to obtain other coverage from the
employer maintaining the region-
specific plan. The rule conditions the
right to other coverage on the employer
having employees in the area to which
the qualified beneficiary is moving. This
proposed rule unduly limits the
application of the rule in the case of an
employer or employee organization that
could provide other coverage to the
qualified beneficiary without having to
establish a new plan or enter into a new
group insurance contract even though
the employer did not have employees or
the employee organization did not have
members in the area that the qualified
beneficiary was moving to. This might
be the case, for example, if the employer
or employee organization maintained a
self-insured plan or maintained an
insured plan through an insurance
company licensed to provide that same
product in the area that the qualified
beneficiary was moving to. The final
regulations eliminate the condition that
an employer have employees in the area
to which the qualified beneficiary is
moving and instead require that
coverage be made available to the
qualified beneficiary if the employer or
employee organization would be able to
provide coverage to the qualified
beneficiary under one of its existing
plans. Generally the coverage that must
be made available is that made available
to the similarly situated nonCOBRA
beneficiaries. If, however, the coverage
made available to the similarly situated
nonCOBRA beneficiaries cannot be
made available in the area that the
qualified beneficiary is moving to, then
the coverage that must be made
available is coverage provided to other
employees.

The 1987 proposed regulations
require, in the case of a plan providing
open enrollment rights, that open
enrollment rights be extended to
qualified beneficiaries if an employer
maintains two or more plans. Thus, that
rule, by its terms, does not require that
open enrollment rights be given if an
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employer maintains a single plan and
allows active employees during open
enrollment to switch between categories
of coverage such as single and family or
among categories such as employee-
only, employee-plus-one-dependent, or
employee-plus-two-or-more-
dependents. The final regulations
eliminate the condition that an
employer or employee organization
maintain two or more plans for a
qualified beneficiary to have open
enrollment rights. Thus, open
enrollment rights must be extended to
qualified beneficiaries in any case in
which they are extended to similarly
situated active employees. (Note that the
open enrollment right of employees to
enroll when not previously enrolled
would not have to be extended to
individuals who previously did not
elect to receive COBRA continuation
coverage because an individual ceases
to be a qualified beneficiary if COBRA
continuation coverage is not elected.)

The 1987 proposed regulations
require that qualified beneficiaries be
given the same right to add new family
members that similarly situated active
employees have. Many commenters
objected to this rule, arguing that it
requires more than a mere continuation
of coverage. However, COBRA
continuation coverage is more than just
a continuation of the coverage a
qualified beneficiary had before the
qualifying event; it includes the same
procedural rights to expand or change
coverage that similarly situated active
employees have. Moreover, the policy
behind the 1987 proposed regulations is
reflected in the HIPAA amendment to
COBRA creating special qualified
beneficiary status for certain newborn
and adopted children as well as in the
HIPAA special enrollment rights in
section 9801(f) for new spouses and for
newborn and adopted children.
Accordingly, the final regulations
provide guidance on the application of
the HIPAA special enrollment rights to
qualified beneficiaries and retain the
rule in the 1987 proposed regulations
regarding the right of qualified
beneficiaries to add new family
members (even though not eligible for
the HIPAA special enrollment rights) to
the same extent that active employees
are permitted to add new family
members.

Electing COBRA Continuation Coverage

The final regulations set forth rules
regarding elections of COBRA
continuation coverage by qualified
beneficiaries. In general, a group health
plan is required to offer a qualified
beneficiary the opportunity to elect
COBRA continuation coverage at any

time during the election period. The
election period begins not later than the
date the qualified beneficiary would
lose coverage by reason of a qualifying
event and ends not earlier than 60 days
after the later of that date or 60 days
after the date on which the qualified
beneficiary is provided notice of her or
his right to elect COBRA continuation
coverage. For purposes of determining
whether a qualified beneficiary’s
election of COBRA continuation
coverage is timely, the election is
deemed to be made on the date it is sent
to the employer or plan administrator.
The final regulations clarify that a
qualified beneficiary need not herself or
himself elect COBRA continuation
coverage; that election can be made on
behalf of the qualified beneficiary by a
third party (including a third party that
is not a qualified beneficiary).

Generally, the employer or plan
administrator must determine when a
qualifying event has occurred, and a
qualified beneficiary is not required to
give notice of the event. However, a
covered employee or qualified
beneficiary is required to notify the plan
administrator of a qualifying event that
is a divorce or legal separation of the
covered employee or a dependent
child’s ceasing to be a dependent child
under the plan terms. The 1987
proposed regulations prescribe that the
notification should be given to the
employer or other plan administrator.
The final regulations simply require that
the notice be provided to the plan
administrator.

The notice must be provided within
60 days after the date of the qualifying
event or the date on which the qualified
beneficiary would lose coverage because
of the qualifying event, whichever is
later. If the notice is not provided, the
group health plan is not required to
make COBRA continuation coverage
available to the qualified beneficiary.5
In the case of the covered employee’s
divorce or legal separation, a single
notice sent by or on behalf of the
covered employee or any one of the
qualified beneficiaries (that is, the
spouse or a dependent child) satisfies
the notice requirement for all those who

5The U.S. Department of Labor has advised the
IRS and Treasury that, if a covered employee or
qualified beneficiary has not been adequately
informed of the obligation to provide notice in the
case of a qualifying event that is the divorce or legal
separation of the covered employee or that is a
dependent child’s ceasing to be covered under the
generally applicable requirements of the plan, the
covered employee’s or qualified beneficiary’s
failure to provide timely notice to the plan
administrator will not affect the plan’s obligation to
make continuation coverage available upon
receiving notice of such event.

become qualified beneficiaries as a
result of the divorce or legal separation.

The group health plan must make
COBRA continuation coverage available
for the entire election period if the
qualified beneficiary elects coverage
prior to the end of the period (except in
the case of a revoked waiver, as
discussed below). An employer or
employee organization maintaining a
group health plan using an indemnity or
reimbursement arrangement can satisfy
this requirement by continuing the
qualified beneficiary’s coverage during
the election period or by discontinuing
the coverage until the qualified
beneficiary elects COBRA and then
retroactively reinstating the qualified
beneficiary’s coverage. Under the final
regulations, as under the 1987 proposed
regulations, the date of the qualifying
event (and thus, the beginning of the
maximum coverage period) is not
delayed merely because a plan provides
coverage during the election period.
Claims incurred by the qualified
beneficiary during the election period
do not have to be paid until COBRA
continuation coverage is elected and
any payment required for coverage is
made.

For a group health plan providing
health services—including a health
maintenance organization or a walk-in
clinic—a qualified beneficiary who has
not elected and paid for COBRA
continuation coverage can be required
to choose either to elect and to pay for
coverage or to pay a reasonable and
customary charge for plan services (but
only if the qualified beneficiary will be
reimbursed for that charge within 30
days after she or he elects COBRA
continuation coverage and makes any
payment for coverage). Alternatively,
the plan can treat the qualified
beneficiary’s use of the plan’s health
services as a constructive election of
COBRA continuation coverage and, if it
so notifies the qualified beneficiary
prior to the use of services, can require
payment for COBRA continuation
coverage.

The final regulations adopt the
position in Communications Workers of
America v. NYNEX Corp., 898 F.2d 887
(2d Cir. 1989), regarding the responses
that a group health plan must make with
respect to the rights of a qualified
beneficiary during that qualified
beneficiary’s election period.
Specifically, the final regulations
require that the plan make a complete
response to any inquiry from a health
care provider regarding the qualified
beneficiary’s right to coverage under the
plan during the election period. Thus, if
the qualified beneficiary has not yet
elected COBRA continuation coverage
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but remains covered under the plan
during the election period (subject to
retroactive cancellation if no election is
made), the plan must so inform the
health care provider. Conversely, if the
qualified beneficiary is not covered
during the election period prior to her
or his election, the plan must inform the
health care provider that the qualified
beneficiary does not have current
coverage but will have retroactive
coverage if COBRA continuation
coverage is elected. (The final
regulations also include similar
requirements with respect to inquiries
made by health care providers during
the 30- and 45-day grace periods for
paying for COBRA continuation
coverage.)

A qualified beneficiary who waives
COBRA continuation coverage during
the election period can revoke the
waiver before the end of the election
period, but the group health plan is not
then required to provide coverage as of
any date prior to the revocation.
Although several commenters objected
to the rule in the 1987 proposed
regulations allowing the revocation
during the election period of any
previous waiver, the final regulations
retain this rule. If the rule permitted
irrevocable waivers, plans might induce
qualified beneficiaries to execute
waivers hastily before becoming fully
informed of their rights and having the
opportunity to carefully consider
whether to elect COBRA. As with the
election of COBRA continuation
coverage, a waiver or a revocation of a
waiver is deemed to be made on the
date sent. The employer or employee
organization maintaining the group
health plan is not permitted to withhold
money, benefits, or anything else to
which the qualified beneficiary is
entitled under any law or agreement in
order to induce a qualified beneficiary
to make payment for COBRA
continuation coverage or to surrender
any rights under COBRA. Any waiver of
COBRA continuation coverage rights
obtained through such means will be
invalid. However, the general rules for
coverage during the election period
apply in the case of waivers and
revocations of waivers. Thus, in the case
of an indemnity arrangement, the plan
can deny coverage for claims until
payment for the coverage has been made
(as can also be done with those health
maintenance organizations or walk-in
clinics that adopt this method for
complying with the COBRA
continuation coverage requirements
during the election period).

A group health plan must offer each
qualified beneficiary the opportunity to
make an independent election to receive

COBRA continuation coverage and,
during an open enrollment period, to
choose among any options available to
similarly situated active employees.
This requirement also applies to any
child born to or placed for adoption
with a covered employee during a
period of COBRA continuation
coverage. (An election for a minor child
may be made by the child’s parent or
legal guardian.) If a covered employee or
the spouse of a covered employee elects
COBRA continuation coverage and the
election does not specify whether the
election is for self-only coverage, the
election is deemed to include an
election of COBRA continuation
coverage on behalf of other qualified
beneficiaries with respect to that
qualifying event.

Duration of COBRA Continuation
Coverage

The 1987 proposed regulations
incorporate the statutory bases for
terminating COBRA continuation
coverage except the rule (added by
OBRA 1989 and amended by HIPAA)
that COBRA coverage can be terminated
in the month that is more than 30 days
after a final determination that a
qualified beneficiary is no longer
disabled. The new proposed regulations
add this statutory basis for terminating
COBRA coverage, with two
clarifications. First, the new proposed
regulations clarify that a determination
that a qualified beneficiary is no longer
disabled allows termination of COBRA
continuation coverage for all qualified
beneficiaries who were entitled to the
disability extension by reason of the
disability of the qualified beneficiary
who has been determined to no longer
be disabled. Second, the new proposed
regulations clarify that such a
determination does not allow
termination of the COBRA continuation
coverage of a qualified beneficiary
before the end of the maximum coverage
period that would apply without regard
to the disability extension.

Section 4980B(f)(2)(B)(iv) provides
that a qualified beneficiary’s right to
COBRA continuation coverage may be
terminated when the qualified
beneficiary “first becomes,” after the
date of the COBRA election, covered
under another group health plan
(subject to certain additional conditions)
or entitled to Medicare benefits. The
final regulations add two new
guestions-and-answers that provide
guidance on this provision.

The 1987 proposed regulations
substitute ““is” for the statutory phrase
“first becomes.” The effect of this
substitution was to permit an employer
to cut off a qualified beneficiary’s right

to COBRA continuation coverage based
upon other group health plan coverage
that the qualified beneficiary first
became covered under before she or he
elected COBRA coverage. In the case of
entitlement to Medicare benefits, the
1987 proposed regulations not only shift
the statutory ‘““becomes” to “is,” they
also exclude from the definition of
qualified beneficiary anyone who is
entitled to Medicare benefits on the day
before the qualifying event. After careful
consideration, the IRS and Treasury
concluded that the better interpretation
of the statute is that other group health
plan coverage that a qualified
beneficiary has before the COBRA
election is not a basis for cutting off the
qualified beneficiary’s right to COBRA
continuation coverage. (The same rule
applies for entitlement to Medicare
benefits.)

Based upon the recommendation of
the IRS, the Solicitor General filed an
amicus brief before the Supreme Court
urging this position, which was
unanimously adopted by the Supreme
Court in Geissal v. Moore Medical Corp.,
118 S. Ct. 1869 (1998). The final
regulations adopt the position urged by
the IRS and Treasury and adopted by
the Court in Geissal. They provide that
an employer may cut off the right to
COBRA continuation coverage based
upon other group health plan coverage
or entitlement to Medicare benefits only
if the qualified beneficiary first becomes
covered under the other group health
plan coverage or entitled to the
Medicare benefits after the date of the
COBRA election.

The statutory rule allowing a plan to
discontinue COBRA continuation
coverage on account of coverage under
another group health plan was amended
by OBRA 1989 to prohibit the
discontinuance if the qualified
beneficiary’s other coverage was subject
to a preexisting condition exclusion.
This amendment was further modified
by HIPAA to allow discontinuance of
COBRA continuation coverage if the
preexisting condition exclusion does
not apply or is satisfied by reason of the
limitations on preexisting condition
exclusions in section 9801. The final
regulations reflect this amendment and
clarify that coverage under another
group health plan includes coverage
under a governmental plan.

Many commenters asked whether
mere eligibility for Medicare justifies a
discontinuance of COBRA continuation
coverage. In addition, many inquiries
have been received that ask whether the
qualified beneficiary must be entitled to
both Part A and B of Medicare. The final
regulations clarify that entitlement to
Medicare benefits means being enrolled
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in Medicare and does not mean merely
being eligible to enroll in Medicare. The
final regulations also clarify that being
entitled to either Part A or B is sufficient
for the plan to discontinue COBRA
continuation coverage (assuming that
the entitlement to Medicare benefits
first arises after COBRA continuation
coverage has been elected).

The 1987 proposed regulations allow
a plan to discontinue providing COBRA
continuation coverage to a qualified
beneficiary for cause on the same basis
that the plan could terminate for cause
the coverage of a similarly situated
active employee (except for payments
that would be untimely if made by a
nonCOBRA beneficiary but that are
made within the grace periods provided
by COBRA). The final regulations
provide that, for example, if a plan
terminates the coverage of similarly
situated active employees for the
submission of a fraudulent claim, then
the COBRA continuation coverage of a
qualified beneficiary can also be
terminated for the submission of a
fraudulent claim.

The 1987 proposed regulations reflect
the statutory rules that were then in
effect for the maximum period that a
plan is required to make COBRA
continuation coverage available. Since
then the statute has been amended to
add the disability extension, to permit
plans to extend the notice period if the
maximum coverage period is also
extended (referred to as the optional
extension of the required periods), and
to add a special rule in the case of
Medicare entitlement preceding a
qualifying event that is the termination
or reduction of hours of employment.
The new proposed regulations reflect
these statutory changes. The maximum
coverage period for a qualifying event
that is the bankruptcy of the employer
has also been added to the new
proposed regulations.

The 1998 proposed regulations set
forth the requirements for a disability
extension to apply to a qualified
beneficiary. Those requirements have
been incorporated into the final
regulations, with one clarification. One
of the conditions for a disability
extension to apply is that the qualified
beneficiary be disabled during the first
60 days of COBRA continuation
coverage. In the case of a qualified
beneficiary who is born to or placed for
adoption with a covered employee
during a period of COBRA continuation
coverage, the final regulations clarify
that the 60-day period is measured from
the date of the child’s birth or
placement for adoption.

The 1987 proposed regulations set
forth standards for expanding the

maximum coverage period in the case of
multiple qualifying events. Since 1987,
the statutory rules for multiple
qualifying events have been affected by
the addition of the disability extension
and the optional extension of required
periods. The final regulations reflect the
statutory changes.

In addition, the final regulations
clarify that a termination of employment
following a qualifying event that is a
reduction of hours of employment does
not expand the maximum coverage
period. Accord, Burgess v. Adams Tool
& Engineering, Inc., 908 F. Supp. 473
(W.D. Mich. 1995); contra, Gibbs v.
Anchorage School District, 1995 U.S.
LEXIS 6290 (D. Ark. 1995). The
underlying pattern in the statute is
generally to require 18 months (or 29
months, in the case of a disability
extension) of coverage for qualifying
events that are the termination or
reduction of hours of a covered
employee’s employment and 36 months
for other qualifying events. The
statutory provision for expansion of the
18-month period to 36 months upon the
occurrence of a second qualifying event
generally follows this pattern by
allowing a qualified beneficiary who
would have been entitled to 36 months
of coverage if the second qualifying
event had occurred first to get a total of
36 months of COBRA continuation
coverage. The statute lists six categories
of qualifying events, and termination of
employment and reduction of hours of
employment are in the same category
(just as divorce and legal separation are
in the same category of qualifying
event). Treating a reduction of hours of
employment and a termination of
employment as variations of a single
qualifying event rather than as two
distinct qualifying events is consistent
with the overall design of the statute.

The 1987 proposed regulations
address situations in which, following a
qualifying event, an employer provides
alternative coverage, rather than COBRA
continuation coverage, to a former
employee and her or his spouse and
dependent children. The 1987 proposed
regulations provide that if the
alternative coverage does not satisfy the
requirements for COBRA continuation
coverage, each qualified beneficiary
must be given the opportunity to elect
COBRA continuation coverage instead
of the alternative coverage. If, however,
the alternative coverage would satisfy
the requirements for COBRA
continuation coverage, the 1987
proposed regulations provide that, at the
time of the original qualifying event, the
employee, spouse, and dependent
children need not be provided with the
opportunity to elect COBRA

continuation coverage. The final
regulations generally retain these rules
but also clarify that if the employer
increases the employee share of
premiums upon the occurrence of a
qualifying event, the qualified
beneficiaries must be offered the
opportunity to elect COBRA
continuation coverage.

The 1987 proposed regulations further
provide that, if the alternative coverage
does not satisfy the requirements for
COBRA continuation coverage and if,
after the original qualifying event, a
qualifying event occurs that would
cause a spouse or dependent child to
lose the alternative coverage, the spouse
or child must be offered COBRA
continuation coverage. However, if the
alternative coverage satisfies the
requirements for COBRA continuation
coverage, and if another qualifying
event that causes the spouse or
dependent child to lose the alternative
coverage occurs more than 18 months
after the original qualifying event, the
1987 proposed regulations provide that
the spouse or dependent child need not
be offered COBRA continuation
coverage. The final regulations modify
the 1987 proposed regulations and
provide that if an event such as the
death of or divorce from the covered
employee would end the right of a
spouse or dependent child to receive the
alternative coverage (whether during or
after the first 18 months of COBRA
continuation coverage), then that event
is a qualifying event, regardless of
whether the alternative coverage would
satisfy the requirements for COBRA
continuation coverage.

The Uniformed Services Employment
and Reemployment Rights Act of 1994
(USERRA) gives certain members of the
military reserves the right to up to 18
months of continuation coverage when
they are called to active duty. Many
people have asked if the USERRA and
COBRA periods of continuation
coverage run concurrently or
consecutively. The final regulations
clarify that USERRA coverage is
alternative coverage. Thus, the periods
run concurrently.

The 1987 proposed regulations
include the statutory rule requiring that
a conversion option otherwise made
available under the plan be made
available within 180 days before the end
of the maximum coverage period. The
final regulations adopt this rule without
change.

Paying for COBRA Continuation
Coverage

The 1987 proposed regulations
identify the qualified beneficiary as the
person that can be required to pay the
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applicable premium. Many plans and
employers have asked whether they
must accept payment on behalf of a
qualified beneficiary from third parties,
such as a hospital or a new employer.
Nothing in the statute requires the
qualified beneficiary to pay the amount
required by the plan; the statute merely
permits the plan to require that payment
be made. In order to make clear that any
person may make the required payment
on behalf of a qualified beneficiary, the
final regulations modify the rule in the
1987 proposed regulations to refer to the
payment requirement without
identifying the person who makes the
payment.

The 1998 proposed regulations
address the amount that a plan can
require to be paid for COBRA
continuation coverage during the
disability extension. This amount is 150
percent of the applicable premium
instead of the limit of 102 percent of the
applicable premium that applies for
coverage outside the disability
extension. The 1998 proposed
regulations specifically reserve the issue
of the amount a plan could require to be
paid in a case where only nondisabled
family members of the disabled
individual receive COBRA continuation
coverage during the disability extension.
The preamble to the 1998 proposed
regulations solicited comments on this
issue. Commenters suggested that the
150 percent rate could be required if the
disabled individual was part of the
coverage group but that the limit could
be the 102 percent rate if only
nondisabled qualified beneficiaries were
in the coverage group. The final
regulations adopt this suggestion.

The 1987 proposed regulations
provide that the amount required to be
paid for a qualified beneficiary’s
COBRA continuation coverage must be
fixed in advance for each 12-month
determination period. Many
commenters suggested exceptions that
could be made to this general rule.
Section 4980B(f)(4)(C) explicitly
requires that the determination of the
applicable premium be made for a
period of 12 months and that the
determination be made before the
beginning. Therefore, the final
regulations do not permit an increase in
the applicable premium during the 12-
month determination period. However,
the final regulations do revise the
general rule from the 1987 proposed
regulations to recognize the difference
between the applicable premium (which
may not be increased during a 12-month
determination period and which is the
basis for calculating the maximum
amount that the plan can require to be
paid for COBRA continuation coverage)

and the maximum amount that the plan
can require to be paid for COBRA
continuation coverage. Thus, the final
regulations permit a plan to increase the
amount it requires to be paid for COBRA
continuation coverage during a
determination period to take into
account the permitted increases during
the disability extension, to explicitly
permit a plan that is requiring payment
of less than the maximum permissible
amount to increase the amount required
to be paid during the 12-month
determination period, and to permit an
increase if a qualified beneficiary
changes to more expensive coverage
(but also to require a reduction if the
qualified beneficiary changes to less
expensive coverage).

The 1987 proposed regulations set
forth the statutory requirement that
qualified beneficiaries be allowed to pay
for COBRA coverage in monthly
installments. The 1987 proposed
regulations add that plans may allow
payment to be made at other intervals,
and specifically mention quarterly or
semiannual payment as examples. The
final regulations adopt the rule in the
1987 proposed regulations, but the final
regulations add weekly payment as an
example to make clear that shorter than
monthly installments are also permitted.

The 1987 proposed regulations
provide that the first payment for
COBRA continuation coverage does not
apply prospectively only. In order to
make clear that a plan is not precluded
from allowing a qualified beneficiary to
apply the first payment prospectively
only, the final regulations provide that
qualified beneficiaries need not be given
the option of having the first payment
for COBRA continuation coverage apply
prospectively only.

The 1987 proposed regulations
address the issue of timely payment for
COBRA continuation coverage,
including an interpretation of the
statutory grace periods of 45 days for the
initial payment and 30 days for all other
payments. Commenters pointed out that
the application of the statutory grace
period rules could produce an
anomalous result in some situations,
such as allowing a plan to require
payment for the third month of COBRA
continuation coverage earlier than the
plan could require payment for the first
two months. OBRA 1989 amended the
45-day grace period rule to prevent this,
and the final regulations conform to the
OBRA 1989 change. The final
regulations also clarify that payment is
considered made on the date it is sent.

The final regulations also add a
requirement (similar to the one
described above for the election period)
relating to the response that a plan must

give when a health care provider, such
as a physician, a hospital, or a
pharmacy, contacts the plan to confirm
coverage of a qualified beneficiary with
respect to whom the required payment
has not been made for the current
period (but for whom any applicable
grace period has not expired). In such a
case, the plan is required to inform the
health care provider of all of the details
of the qualified beneficiary’s right to
coverage during the applicable grace
periods.

Many individuals have inquired about
a plan’s right to discontinue their
COBRA continuation coverage because
the amount of the payment made was
short by an amount that is not
significant. Sometimes the error has
been clearly one of transposed digits on
a check tendered for payment; in other
instances, payment has been short by
such a small amount that it would be
unreasonable to attribute the shortfall to
anything other than mistake. The final
regulations establish a mechanism for
the treatment of payments that are short
by an insignificant amount. Either the
plan must treat the payment as
satisfying the plan’s payment
requirement or it must notify the
qualified beneficiary of the amount of
the deficiency and grant the qualified
beneficiary a reasonable period of time
for the deficiency to be paid. The final
regulations provide that, as a safe
harbor, a period of 30 days is deemed
to be a reasonable period for this
purpose.

Business Reorganizations

The 1987 proposed regulations
provide little direct guidance on the
allocation of responsibility for COBRA
continuation coverage in the event of
corporate transactions, such as a sale of
stock of a subsidiary or a sale of
substantial assets. Commenters on the
1987 proposed regulations requested
further guidance on corporate
transactions, pointing out that the
existing degree of uncertainty tends to
drive up the costs and risks of a
transaction to both buyers and sellers.
The IRS and Treasury share this view
and believe also that greater certainty
helps to protect the rights of qualified
beneficiaries in these transactions. The
IRS has been contacted by many
qualified beneficiaries whose COBRA
continuation coverage has been dropped
or denied in the context of a corporate
transaction. In many cases, these
qualified beneficiaries have been told by
each of the buyer and the seller that the
other party is the one responsible for
providing them with COBRA
continuation coverage.
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The preamble to the 1998 proposed
regulations requested comments on a
possible approach to allocating
responsibility for COBRA continuation
coverage in corporate transactions.
Commenters suggested that, in a stock
sale, as in an asset sale, it would be
consistent with standard commercial
practice to provide that the seller retains
liability for all existing qualified
beneficiaries, including those formerly
associated with the subsidiary being
sold. The IRS and Treasury have studied
the comments and given consideration
to several alternatives with a view to
establishing rules that will minimize the
administrative burden and transaction
costs for the parties to transactions
while protecting the rights of qualified
beneficiaries and maintaining
consistency with the statute.

Accordingly, the new proposed
regulations make clear that the parties to
a transaction are free to allocate the
responsibility for providing COBRA
continuation coverage by contract, even
if the contract imposes responsibility on
a different party than would the new
proposed regulations. So long as the
party to whom the contract allocates
responsibility performs its obligations,
the other party will have no
responsibility for providing COBRA
continuation coverage. If, however, the
party allocated responsibility under the
contract defaults on its obligation, and
if, under the new proposed regulations,
the other party would have the
obligation to provide COBRA
continuation coverage in the absence of
a contractual provision, then the other
party would retain that obligation. This
approach would avoid prejudicing the
rights of qualified beneficiaries to
COBRA continuation coverage based
upon the provisions of a contract to
which they were not a party and under
which the employer with the underlying
obligation under the regulations to
provide COBRA continuation coverage
could otherwise contract away that
obligation to a party that fails to
perform. Moreover, the party with the
underlying responsibility under the
regulations can insist on appropriate
security and, of course, could pursue
contractual remedies against the
defaulting party.

The new proposed regulations
provide, for both sales of stock and sales
of substantial assets, such as a division
or plant or substantially all the assets of
a trade or business, that the seller
retains the obligation to make COBRA
continuation coverage available to
existing qualified beneficiaries. In
addition, in situations in which the
seller ceases to provide any group
health plan to any employee in

connection with the sale whether such
a cessation is in connection with the
sale is determined on the basis of the
facts and circumstances of each case
and thus is not responsible for
providing COBRA continuation
coverage, the new proposed regulations
provide that the buyer is responsible for
providing COBRA continuation
coverage to existing qualified
beneficiaries. This secondary liability
for the buyer applies in all stock sales
and in all sales of substantial assets in
which the buyer continues the business
operations associated with the assets
without interruption or substantial
change.

A particular type of asset sale raises
issues for which the new proposed
regulations do not provide any special
rules. (Thus, the general rules in the
new proposed regulations for business
reorganizations would apply to this type
of transaction.) This type of asset sale is
one in which, after purchasing a
business as a going concern, the buyer
continues to employ the employees of
that business and continues to provide
those employees exactly the same health
coverage that they had before the sale
(either by providing coverage through
the same insurance contract or by
establishing a plan that mirrors the one
that provided benefits before the sale).
The application of the rules in the new
proposed regulations to this type of
asset sale would require the seller to
make COBRA continuation coverage
available to the employees continuing in
employment with the buyer (and to
other family members who are qualified
beneficiaries). Ordinarily, the
continuing employees (or their family
members) would be very unlikely to
elect COBRA continuation coverage
from the seller when they can receive
the same coverage (usually at much
lower cost) as active employees of the
buyer.

Consideration is being given to
whether, under appropriate
circumstances, such an asset sale would
be considered not to result in a loss of
coverage for those employees who
continue in employment with the buyer
after the sale. A countervailing concern,
however, relates to those qualified
beneficiaries who might have a reason
to elect COBRA continuation coverage
from the seller. An example of such a
qualified beneficiary would be an
employee who continues in
employment with the buyer, whose
family is likely to have medical
expenses that exceed the cost of COBRA
coverage, and who has significant
questions about the solvency of the
buyer or other concerns about how long

the buyer might continue to provide the
same health coverage.

Under one possible approach, a loss
of coverage would be considered not to
have occurred so long as the purchasing
employer in an asset sale continued to
maintain the same group health plan
coverage that the seller maintained
before the sale without charging the
employees any greater percentage of the
total cost of coverage than the seller had
charged before the sale. For this
purpose, the coverage would be
considered unchanged if there was no
obligation to provide a summary of
material modifications within 60 days
after the change due to a material
reduction in covered services or benefits
under the rules that apply under Title
I of ERISA. If these conditions were
satisfied for the maximum coverage
period that would otherwise apply to
the seller’s termination of employment
of the continuing employees (generally
18 months from the date of the sale),
then those terminations of employment
would never be considered qualifying
events. If the conditions were not
satisfied for the full maximum coverage
period, then on the date when they
ceased to be satisfied the seller would
be obligated to make COBRA
continuation coverage available for the
balance of the maximum coverage
period.

Comments are invited on the utility of
such a rule, either in situations in which
the seller retains an ownership interest
in the buyer after the sale (for example,
a sale of assets from a 100-percent
owned subsidiary to a 75-percent owned
subsidiary) or, more generally, in
situations in which the seller and the
buyer are unrelated. Suggestions are
also solicited for other rules that would
protect qualified beneficiaries while
providing relief to employers in these
situations.

Although the new proposed
regulations address how COBRA
obligations are affected by a sale of stock
(and a sale of substantial assets), the
new proposed regulations do not
address how the obligation to make
COBRA continuation coverage available
is affected by the transfer of an
ownership interest in a noncorporate
entity that causes the noncorporate
entity to cease to be a member of a
group of trades or businesses under
common control (whether or not it
becomes a member of a different group
of trades or business under common
control). Comments are invited on this
issue.
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Employer Withdrawals From
Multiemployer Plans

The new proposed regulations also
address COBRA obligations in
connection with an employer’s
cessation of contributions to a
multiemployer group health plan. The
new proposed regulations provide that
the multiemployer plan generally
continues to have the obligation to make
COBRA continuation coverage available
to qualified beneficiaries associated
with that employer. (There generally
would not be any obligation to make
COBRA continuation coverage available
to continuing employees in this
situation because a cessation of
contributions is not a qualifying event.)
However, once the employer provides
group health coverage to a significant
number of employees who were
formerly covered under the
multiemployer plan, or starts
contributing to another multiemployer
plan on their behalf, the employer’s
plan (or the new multiemployer plan)
would have the obligation to make
COBRA continuation coverage available
to the existing qualified beneficiaries.
This rule is contrary to the holding in
In re Appletree Markets, Inc., 19 F.3d
969 (5th Cir. 1994), which held that the
multiemployer plan continued to have
the COBRA obligations with respect to
existing qualified beneficiaries after the
withdrawing employer established a
plan for the same class of employees
previously covered under the
multiemployer plan.

Interaction of FMLA and COBRA

The new proposed regulations set
forth rules regarding the interaction of
the COBRA continuation coverage
requirements with the provisions of the
Family and Medical Leave Act of 1993
(FMLA). The rules under the new
proposed regulations are substantially
the same as those set forth in Notice 94—
103. The last two questions-and-answers
in that notice have not been included in
the new proposed regulations because
they relate to general subject matter that
is addressed elsewhere in the
regulations.

Under the new proposed regulations,
the taking of FMLA leave by a covered
employee is not itself a qualifying event.
Instead, a qualifying event occurs when
an employee who is covered under a
group health plan immediately prior to
FMLA leave (or who becomes covered
under a group health plan during FMLA
leave) does not return to work with the
employer at the end of FMLA leave and
would, but for COBRA continuation
coverage, lose coverage under the group
health plan. (As under the general rules

of COBRA, this would also constitute a
qualifying event with respect to the
spouse or any dependent child of the
employee.) The qualifying event is
deemed to occur on the last day of the
employee’s FMLA leave, and the
maximum coverage period generally
begins on that day. (The new proposed
regulations provide a special rule for
cases where coverage is not lost until a
later date and the plan provides for the
optional extension of the required
periods.) In the case of such a qualifying
event, the employer cannot condition
the employee’s rights to COBRA
continuation coverage on the
employee’s reimbursement of any
premiums paid by the employer to
maintain the employee’s group health
plan coverage during the period of
FMLA leave.

Any lapse of coverage under the
group health plan during the period of
FMLA leave and any state or local law
requiring that group health plan
coverage be provided for a period longer
than that required by the FMLA are
disregarded in determining whether the
employee has a qualifying event on the
last day of that leave. However, the
employee’s loss of coverage at the end
of FMLA leave will not constitute a
qualifying event if, prior to the
employee’s return from FMLA leave, the
employer has eliminated group health
plan coverage for the class of employees
to which the employee would have
belonged if she or he had not taken
FMLA leave.

Special Analyses.

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in
Executive Order 12866. Therefore, a
regulatory assessment is not required. It
is hereby certified that the collections of
information in these regulations will not
have a significant economic impact on
a substantial number of small entities.
This certification is based upon the fact
that employers with fewer than 20
employees are not subject to the
requirements set forth in the final
regulations and, thus, the very smallest
employers are not affected by the
collection of information requirements.
Moreover, even for small entities with
20 or more employees who maintain
group health plans and who, thus, are
subject to the requirements of COBRA,
the collections of information will not
impose a substantial economic impact.
The only collections of information
imposed on small entities by the
regulations are (1) to notify qualified
beneficiaries of their right to elect
COBRA continuation coverage upon the
occurrence of a qualifying event and (2)

to notify certain qualified beneficiaries
that make insignificant payment errors
of those errors. With respect to this first
notice requirement, it is estimated that,
on average, in a given year, qualifying
events will occur with respect to
approximately 10 percent of all covered
employees. Thus, an employer with 100
employees would be required to send 10
notices to qualified beneficiaries each
year. The average cost of sending such

a notice is estimated to be $.50. Thus,
the total estimated cost for 10 notices is
$5.00, which is the estimated annual
average burden on an employer with
100 employees. With respect to the
second notice requirement, it is
estimated that, on average, at any time,
the number of qualified beneficiaries is
approximately equal to two percent of
an employer’s workforce. Of that
number, approximately 1 in 10 will
make an insignificant error in payment
each year that requires the employer to
send such a notice. For example, an
employer with 100 employees will have
an average of two qualified beneficiaries
at any time. Thus, the employer will
receive an insignificant underpayment
about once every five years. Even if the
employer chose to send out a notice
each time such an insignificant
underpayment occurred, this would
amount to only one notice every five
years. The average cost of sending such
a notice is estimated to be $5.00,
resulting in an average annual burden of
$1.00 for an employer with 100
employees. Thus, the total annual cost
of these two notice requirements for an
employer with 100 employees is $6.00,
which is not a significant economic
impact. Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations. Pursuant to section 7805(f)
of the Internal Revenue Code, the 1998
notice of proposed rulemaking
preceding these final regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting information. The principal
author of these regulations is Russ
Weinheimer, Office of the Associate
Chief Counsel (Employee Benefits and
Exempt Organizations), IRS. However,
other personnel from the IRS and
Treasury Department participated in
their development.
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List of Subjects
26 CFR Part 54

Excise taxes, Health care, Health
insurance, Pensions, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 54 and 602
are amended as follows:

PART 54—PENSION EXCISE TAXES

Paragraph 1. The authority citation
for part 54 is amended by adding the
following entries in numerical order to
read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 54.4980B-1 also issued under 26
U.S.C. 4980B.

Section 54.4980B-2 also issued under 26
U.S.C. 4980B.

Section 54.4980B-3 also issued under 26
U.S.C. 4980B.

Section 54.4980B—4 also issued under 26
U.S.C. 4980B.

Section 54.4980B-5 also issued under 26
U.S.C. 4980B.

Section 54.4980B-6 also issued under 26
U.S.C. 4980B.

Section 54.4980B-7 also issued under 26
U.S.C. 4980B.

Section 54.4980B-8 also issued under 26
U.S.C. 4980B. * * *

Par. 2. Sections 54.4980B-0,
54.4980B-1, 54.4980B-2, 54.4980B-3,
54.4980B—4, 54.4980B-5, 54.4980B-6,
54.4980B-7, and 54.4980B—-8 are added
to read as follows:

§54.4980B-0 Table of contents.

This section contains first a list of the
section headings and then a list of the
guestions in each section in
8§ 54.4980B-1 through 54.4980B-8.

List of Sections

§54.4980B-1
§54.4980B-2
§54.4980B-3
§54.4980B-4
§54.4980B-5
coverage.
§54.4980B-6
coverage.
§54.4980B-7 Duration of COBRA
continuation coverage.
§54.4980B-8 Paying for COBRA
continuation coverage.

COBRA in general.
Plans that must comply.
Qualified beneficiaries.
Qualifying events.
COBRA continuation

Electing COBRA continuation

List of Questions
§54.4980B-1 COBRA in general.

Q-1: What are the health care continuation
coverage requirements contained in section
4980B of the Internal Revenue Code and in
ERISA?

Q-2: What is the effective date of
8§854.4980B-1 through 54.4980B-8?

§54.4980B-2 Plans that must comply.

Q-1: For purposes of section 4980B, what
is a group health plan?

Q-2: For purposes of section 4980B, what
is the employer?

Q-3: [Reserved]

Q-4: What group health plans are subject
to COBRA?

Q-5: What is a small-employer plan?

Q-6: [Reserved]

Q-7: What is the plan year?

Q-8: How do the COBRA continuation
coverage requirements apply to cafeteria
plans and other flexible benefit
arrangements?

Q-9: What is the effect of a group health
plan’s failure to comply with the
requirements of section 4980B(f)?

Q-10: Who is liable for the excise tax if a
group health plan fails to comply with the
requirements of section 4980B(f)?
§54.4980B-3 Qualified beneficiaries.

Q-1: Who is a qualified beneficiary?

Q-2: Who is an employee and who is a
covered employee?

Q-3: Who are the similarly situated
nonCOBRA beneficiaries?

§54.4980B-4 Qualifying events.

Q-1: What is a qualifying event?

Q-2: Are the facts surrounding a
termination of employment (such as whether
it was voluntary or involuntary) relevant in
determining whether the termination of
employment is a qualifying event?
§54.4980B-5 COBRA continuation

coverage.

Q-1: What is COBRA continuation
coverage?

Q-2: What deductibles apply if COBRA
continuation coverage is elected?

Q-3: How do a plan’s limits apply to
COBRA continuation coverage?

Q-4: Can a qualified beneficiary who elects
COBRA continuation coverage ever change
from the coverage received by that individual
immediately before the qualifying event?

Q-5: Aside from open enrollment periods,
can a qualified beneficiary who has elected
COBRA continuation coverage choose to
cover individuals (such as newborn children,
adopted children, or new spouses) who join
the qualified beneficiary’s family on or after
the date of the qualifying event?

4.4980B-6 Electing COBRA continuation
coverage.

Q-1: What is the election period and how
long must it last?

Q-2: Is a covered employee or qualified
beneficiary responsible for informing the
plan administrator of the occurrence of a
qualifying event?

Q-3: During the election period and before
the qualified beneficiary has made an
election, must coverage be provided?

Q—4: Is a waiver before the end of the
election period effective to end a qualified
beneficiary’s election rights?

Q-5: Can an employer or employee
organization withhold money or other
benefits owed to a qualified beneficiary until
the qualified beneficiary either waives
COBRA continuation coverage, elects and

pays for such coverage, or allows the election
period to expire?

Q-6: Can each qualified beneficiary make
an independent election under COBRA?
54.4980B-7 Duration of COBRA

continuation coverage.

Q-1: How long must COBRA continuation
coverage be made available to a qualified
beneficiary?

Q-2: When may a plan terminate a
qualified beneficiary’s COBRA continuation
coverage due to coverage under another
group health plan?

Q-3: When may a plan terminate a
qualified beneficiary’s COBRA continuation
coverage due to the qualified beneficiary’s
entitlement to Medicare benefits?

Q-4: [Reserved]

Q-5: How does a qualified beneficiary
become entitled to a disability extension?

Q-6: Under what circumstances can the
maximum coverage period be expanded?

Q-7: If health coverage is provided to a
qualified beneficiary after a qualifying event
without regard to COBRA continuation
coverage (for example, as a result of state or
local law, the Uniformed Services
Employment and Reemployment Rights Act
of 1994 (38 U.S.C. 4315), industry practice,
a collective bargaining agreement, severance
agreement, or plan procedure), will such
alternative coverage extend the maximum
coverage period?

Q-8: Must a qualified beneficiary be given
the right to enroll in a conversion health plan
at the end of the maximum coverage period
for COBRA continuation coverage?
54.4980B-8 Paying for COBRA continuation

coverage.

Q-1: Can a group health plan require
payment for COBRA continuation coverage?

Q-2: When is the applicable premium
determined and when can a group health
plan increase the amount it requires to be
paid for COBRA continuation coverage?

Q-3: Must a plan allow payment for
COBRA continuation coverage to be made in
monthly installments?

Q—4: Is a plan required to allow a qualified
beneficiary to choose to have the first
payment for COBRA continuation coverage
applied prospectively only?

Q-5: What is timely payment for COBRA
continuation coverage?

§54.4980B-1 COBRA in general.

The COBRA continuation coverage
requirements are described in general in
the following questions-and-answers:

Q-1: What are the health care
continuation coverage requirements
contained in section 4980B of the
Internal Revenue Code and in ERISA?

A-1: (a) Section 4980B provides
generally that a group health plan must
offer each qualified beneficiary who
would otherwise lose coverage under
the plan as a result of a qualifying event
an opportunity to elect, within the
election period, continuation coverage
under the plan. The continuation
coverage requirements were added to
section 162 by the Consolidated
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Omnibus Budget Reconciliation Act of
1985 (COBRA), Public Law 99-272 (100
Stat. 222), and moved to section 4980B
by the Technical and Miscellaneous
Revenue Act of 1988, Public Law 100—
647 (102 Stat. 3342). Continuation
coverage required under section 4980B
is referred to in 8§ 54.4980B-1 through
54.4980B—-8 as COBRA continuation
coverage.

(b) COBRA also added parallel
continuation coverage requirements to
Part 6 of Subtitle B of Title | of the
Employee Retirement Income Security
Act of 1974 (ERISA) (29 U.S.C. 1161-
1168), which is administered by the
U.S. Department of Labor. If a plan does
not comply with the COBRA
continuation coverage requirements, the
Internal Revenue Code imposes an
excise tax on the employer maintaining
the plan (or on the plan itself), whereas
ERISA gives certain parties—including
qualified beneficiaries who are
participants or beneficiaries within the
meaning of Title | of ERISA, as well as
the Department of Labor—the right to
file a lawsuit to redress the
noncompliance. The rules in
8§ 54.4980B-1 through 54.4980B-8
apply for purposes of section 4980B and
generally also for purposes of the
COBRA continuation coverage
requirements in Title | of ERISA.
However, certain provisions of the
COBRA continuation coverage
requirements (such as the definitions of
group health plan, employee, and
employer) are not identical in the
Internal Revenue Code and Title | of
ERISA. In those cases in which the
statutory language is not identical, the
rules in 8854.4980B-1 though
54.4980B—-8 nonetheless apply to the
COBRA continuation coverage
requirements of Title | of ERISA, except
to the extent those rules are inconsistent
with the statutory language of Title | of
ERISA.

(c) A group health plan that is subject
to section 4980B (or the parallel
provisions under ERISA) is referred to
as being subject to COBRA. (See Q&A-
4 of §54.4980B-2). A qualified
beneficiary can be required to pay for
COBRA continuation coverage. The
term qualified beneficiary is defined in
Q&A-1 of §54.4980B-3. The term
qualifying event is defined in Q&A-1 of
§54.4980B-4. COBRA continuation
coverage is described in §54.4980B-5.
The election procedures are described
in §54.4980B-6. Duration of COBRA
continuation coverage is addressed in
§54.4980B-7, and payment for COBRA
continuation coverage is addressed in
§54.4980B-8. Unless the context
indicates otherwise, any reference in
§854.4980B-1 through 54.4980B-8 to

COBRA refers to section 4980B (as
amended) and to the parallel provisions
of ERISA.

Q-2: What is the effective date of
§854.4980B-1 through 54.4980B—8?

A-2: Sections 54.4980B-1 through
54.4980B-8 apply with respect to
qualifying events occurring in plan
years beginning on or after January 1,
2000. For purposes of section 4980B,
with respect to qualifying events that
occur in plan years beginning before
that date, and with respect to qualifying
events that occur in plan years
beginning on or after that date for topics
relating to the COBRA continuation
coverage requirements of section 4980B
that are not addressed in 88 54.4980B—
1 through 54.4980B-8 (such as methods
for calculating the applicable premium),
plans and employers must operate in
good faith compliance with a reasonable
interpretation of the statutory
requirements in section 4980B.

§54.4980B-2 Plans that must comply.

The following questions-and-answers
apply in determining which plans must
comply with the COBRA continuation
coverage requirements:

Q-1: For purposes of section 4980B,
what is a group health plan?

A-1: (a) For purposes of section
4980B, a group health plan is a plan
maintained by an employer or employee
organization to provide health care to
individuals who have an employment-
related connection to the employer or
employee organization or to their
families. Individuals who have an
employment-related connection to the
employer or employee organization
consist of employees, former employees,
the employer, and others associated or
formerly associated with the employer
or employee organization in a business
relationship (including members of a
union who are not currently
employees). Health care is provided
under a plan whether provided directly
or through insurance, reimbursement, or
otherwise, and whether or not provided
through an on-site facility (except as set
forth in paragraph (d) of this Q&A-1), or
through a cafeteria plan (as defined in
section 125) or other flexible benefit
arrangement. For purposes of this Q&A—
1, insurance includes not only group
insurance policies but also one or more
individual insurance policies in any
arrangement that involves the provision
of health care to two or more employees.
A plan maintained by an employer or
employee organization is any plan of, or
contributed to (directly or indirectly) by,
an employer or employee organization.
Thus, a group health plan is maintained
by an employer or employee
organization even if the employer or

employee organization does not
contribute to it if coverage under the
plan would not be available at the same
cost to an individual but for the
individual’s employment-related
connection to the employer or employee
organization. These rules are further
explained in paragraphs (b) through (d)
of this Q&A-1. An exception for
qualified long-term care services is set
forth in paragraph (e) of this Q&A-1,
and for medical savings accounts in
paragraph (f) of this Q&A-1.

(b) For purposes of §854.4980B-1
through 54.4980B-8, health care has the
same meaning as medical care under
section 213(d). Thus, health care
generally includes the diagnosis, cure,
mitigation, treatment, or prevention of
disease, and any other undertaking for
the purpose of affecting any structure or
function of the body. Health care also
includes transportation primarily for
and essential to health care as described
in the preceding sentence. However,
health care does not include anything
that is merely beneficial to the general
health of an individual, such as a
vacation. Thus, if an employer or
employee organization maintains a
program that furthers general good
health, but the program does not relate
to the relief or alleviation of health or
medical problems and is generally
accessible to and used by employees
without regard to their physical
condition or state of health, that
program is not considered a program
that provides health care and so is not
a group health plan. For example, if an
employer maintains a spa, swimming
pool, gymnasium, or other exercise/
fitness program or facility that is
normally accessible to and used by
employees for reasons other than relief
of health or medical problems, such a
facility does not constitute a program
that provides health care and thus is not
a group health plan. In contrast, if an
employer maintains a drug or alcohol
treatment program or a health clinic, or
any other facility or program that is
intended to relieve or alleviate a
physical condition or health problem,
the facility or program is considered to
be the provision of health care and so
is considered a group health plan.

(c) Whether a benefit provided to
employees constitutes health care is not
affected by whether the benefit is
excludable from income under section
132 (relating to certain fringe benefits).
For example, if a department store
provides its employees discounted
prices on all merchandise, including
health care items such as drugs or
eyeglasses, the mere fact that the
discounted prices also apply to health
care items will not cause the program to
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be a plan providing health care, so long
as the discount program would
normally be accessible to and used by
employees without regard to health
needs or physical condition. If,
however, the employer maintaining the
discount program is a health clinic, so
that the program is used exclusively by
employees with health or medical
needs, the program is considered to be
a plan providing health care and so is
considered to be a group health plan.

(d) The provision of health care at a
facility that is located on the premises
of an employer or employee
organization does not constitute a group
health plan if—

(1) The health care consists primarily
of first aid that is provided during the
employer’s working hours for treatment
of a health condition, illness, or injury
that occurs during those working hours;

(2) The health care is available only
to current employees; and

(3) Employees are not charged for the
use of the facility.

(e) A plan does not constitute a group
health plan subject to COBRA if
substantially all of the coverage
provided under the plan is for qualified
long-term care services (as defined in
section 7702B(c)). For this purpose, a
plan is permitted to use any reasonable
method in determining whether
substantially all of the coverage
provided under the plan is for qualified
long-term care services.

(f) Under section 106(b)(5), amounts
contributed by an employer to a medical
savings account (as defined in section
220(d)) are not considered part of a
group health plan subject to COBRA.
Thus, a plan is not required to make
COBRA continuation coverage available
with respect to amounts contributed by
an employer to a medical savings
account. A high deductible health plan
does not fail to be a group health plan
subject to COBRA merely because it
covers a medical savings account
holder.

Q-2: For purposes of section 49808,
what is the employer?

A-2: For purposes of section 4980B,
employer refers to—

(a) A person for whom services are
performed;

(b) Any other person that is a member
of a group described in section 414(b),
(c), (m), or (o) that includes a person
described in paragraph (a) of this Q&A—
2; and

(c) Any successor of a person
described in paragraph (a) or (b) of this
Q&A-2.

Q-3: [Reserved]

A-3: [Reserved]

Q—4: What group health plans are
subject to COBRA?

A-4: (a) All group health plans are
subject to COBRA except group health
plans described in paragraph (b) of this
Q&A-4. Group health plans described in
paragraph (b) of this Q&A—4 are referred
to in §854.4980B-1 through 54.4980B—
8 as excepted from COBRA.

(b) The following group health plans
are excepted from COBRA—

(1) Small-employer plans (see Q&A-5
of this section);

(2) Church plans (within the meaning
of section 414(e)); and

(3) Governmental plans (within the
meaning of section 414(d)).

(c) The COBRA continuation coverage
requirements generally do not apply to
group health plans that are excepted
from COBRA. However, a small-
employer plan otherwise excepted from
COBRA is nonetheless subject to
COBRA with respect to qualified
beneficiaries who experience a
qualifying event during a period when
the plan is not a small-employer plan
(see paragraph (g) of Q&A-5 of this
section).

(d) Although governmental plans are
not subject to the COBRA continuation
coverage requirements, group health
plans maintained by state or local
governments are generally subject to
parallel continuation coverage
requirements that were added by section
10003 of COBRA to the Public Health
Service Act (42 U.S.C. 300bb-1 through
300bb—-8), which is administered by the
U.S. Department of Health and Human
Services. Federal employees and their
family members covered under the
Federal Employees Health Benefit
Program are covered by generally
similar, but not parallel, temporary
continuation of coverage provisions
enacted by the Federal Employees
Health Benefits Amendments Act of
1988. See 5 U.S.C. 8905a.

Q-5: What is a small-employer plan?

A-5: (a) Except in the case of a
multiemployer plan, a small-employer
plan is a group health plan maintained
by an employer (within the meaning of
Q&A-2 of this section) that normally
employed fewer than 20 employees
(within the meaning of paragraph (c) of
this Q&A-5) during the preceding
calendar year. In the case of a
multiemployer plan, a small-employer
plan is a group health plan under which
each of the employers contributing to
the plan for a calendar year normally
employed fewer than 20 employees
during the preceding calendar year. The
rules of this paragraph (a) are illustrated
in the following example:

Example. (i) Corporation S employs 12
employees, all of whom work and reside in
the United States. S maintains a group health
plan for its employees and their families. S

is a wholly-owned subsidiary of P. In the
previous calendar year, the controlled group
of corporations including P and S employed
more than 19 employees, although the only
employees in the United States of the
controlled group that includes P and S are
the 12 employees of S.

(i) Under §1.414(b)-1 of this chapter,
foreign corporations are not excluded from
membership in a controlled group of
corporations. Consequently, the group health
plan maintained by S is not a small-employer
plan during the current calendar year
because the controlled group including S
normally employed at least 20 employees in
the preceding calendar year.

(b) An employer is considered to have
normally employed fewer than 20
employees during a particular calendar
year if, and only if, it had fewer than 20
employees on at least 50 percent of its
typical business days during that year.

(c) All full-time and part-time
common law employees of an employer
are taken into account in determining
whether an employer had fewer than 20
employees; however, an individual who
is not a common law employee of the
employer is not taken into account.
Thus, the following individuals are not
counted as employees for purposes of
this Q&A-5 even though they are
referred to as employees for all other
purposes of 8§ 54.4980B-1 through
54.4980B-8—

(1) Self-employed individuals (within
the meaning of section 401(c)(1));

(2) Independent contractors (and their
employees and independent
contractors); and

(3) Directors (in the case of a
corporation).

(d) [Reserved]

(e) [Reserved]

(f) [Reserved]

(9) A small-employer plan is generally
excepted from COBRA. If, however, a
plan that has been subject to COBRA
(that is, was not a small-employer plan)
becomes a small-employer plan, the
plan remains subject to COBRA for
qualifying events that occurred during
the period when the plan was subject to
COBRA. The rules of this paragraph (g)
are illustrated by the following
examples:

Example 1. An employer maintains a group
health plan. The employer employed 20
employees on more than 50 percent of its
working days during 2001, and consequently
the plan is not excepted from COBRA during
2002. Employee E resigns and does not work
for the employer after January 31, 2002.
Under the terms of the plan, E is no longer
eligible for coverage upon the effective date
of the resignation, that is, February 1, 2002.
The employer does not hire a replacement for
E. E timely elects and pays for COBRA
continuation coverage. The employer
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employs 19 employees for the remainder of
2002, and consequently the plan is not
subject to COBRA in 2003. The plan must
nevertheless continue to make COBRA
continuation coverage available to E during
2003 until the obligation to make COBRA
continuation coverage available ceases under
the rules of §54.4980B-7. The obligation
could continue until August 1, 2003, the date
that is 18 months after the date of E’s
qualifying event, or longer if E is eligible for
a disability extension.

Example 2. The facts are the same as in
Example 1. The employer continues to
employ 19 employees throughout 2003 and
2004 and consequently the plan continues to
be excepted from COBRA during 2004 and
2005. Spouse S is covered under the plan
because S is married to one of the employer’s
employees. On April 1, 2002, S is divorced
from that employee and ceases to be eligible
for coverage under the plan. The plan is
subject to COBRA during 2002 because X
normally employed 20 employees during
2001. S timely notifies the plan administrator
of the divorce and timely elects and pays for
COBRA continuation coverage. Even though
the plan is generally excepted from COBRA
during 2003, 2004, and 2005, it must
nevertheless continue to make COBRA
continuation coverage available to S during
those years until the obligation to make
COBRA continuation coverage available
ceases under the rules of §54.4980B-7. The
obligation could continue until April 1, 2005,
the date that is 36 months after the date of
S’s qualifying event.

Example 3. The facts are the same as in
Example 2. C is a dependent child of one of
the employer’s employees and is covered
under the plan. A dependent child is no
longer eligible for coverage under the plan
upon the attainment of age 23. C attains age
23 on November 16, 2005. The plan is
excepted from COBRA with respect to C
during 2005 because the employer normally
employed fewer than 20 employees during
2004. Consequently, the plan is not obligated
to make COBRA continuation coverage
available to C (and would not be obligated to
make COBRA continuation coverage
available to C even if the plan later became
subject to COBRA again).

Q-6: [Reserved]

A-6: [Reserved]

Q-7: What is the plan year?

A-7: (a) The plan year is the year that
is designated as the plan year in the
plan documents.

(b) If the plan documents do not
designate a plan year (or if there are no
plan documents), then the plan year is
determined in accordance with this
paragraph (b).

(1) The plan year is the deductible/
limit year used under the plan.

(2) If the plan does not impose
deductibles or limits on an annual basis,
then the plan year is the policy year.

(3) If the plan does not impose
deductibles or limits on an annual basis,
and either the plan is not insured or the
insurance policy is not renewed on an

annual basis, then the plan year is the
employer’s taxable year.

(4) In any other case, the plan year is
the calendar year.

Q-8: How do the COBRA
continuation coverage requirements
apply to cafeteria plans and other
flexible benefit arrangements?

A-8: The provision of health care
benefits does not fail to be a group
health plan merely because those
benefits are offered under a cafeteria
plan (as defined in section 125) or under
any other arrangement under which an
employee is offered a choice between
health care benefits and other taxable or
nontaxable benefits. However, the
COBRA continuation coverage
requirements apply only to the type and
level of coverage under the cafeteria
plan or other flexible benefit
arrangement that a qualified beneficiary
is actually receiving on the day before
the qualifying event. The rules of this
Q&A-8 are illustrated by the following
example:

Example: (i) Under the terms of a cafeteria
plan, employees can choose among life
insurance coverage, membership in a health
maintenance organization (HMO), coverage
for medical expenses under an indemnity
arrangement, and cash compensation. Of
these available choices, the HMO and the
indemnity arrangement are the arrangements
providing health care. The instruments
governing the HMO and indemnity
arrangements indicate that they are separate
group health plans. These group health plans
are subject to COBRA. The employer does not
provide any group health plan outside of the
cafeteria plan. B and C are unmarried
employees. B has chosen the life insurance
coverage, and C has chosen the indemnity
arrangement.

(ii) B does not have to be offered COBRA
continuation coverage upon terminating
employment, nor is a subsequent open
enrollment period for active employees
required to be made available to B. However,
if C terminates employment and the
termination constitutes a qualifying event, C
must be offered an opportunity to elect
COBRA continuation coverage under the
indemnity arrangement. If C makes such an
election and an open enrollment period for
active employees occurs while C is still
receiving the COBRA continuation coverage,
C must be offered the opportunity to switch
from the indemnity arrangement to the HMO
(but not to the life insurance coverage
because that does not constitute coverage
provided under a group health plan).

Q-9: What is the effect of a group
health plan’s failure to comply with the
requirements of section 4980B(f)?

A-9: Under section 4980B(a), if a
group health plan subject to COBRA
fails to comply with section 4980B(f), an
excise tax is imposed. Moreover, non-
tax remedies may be available if the
plan fails to comply with the parallel

requirements in ERISA, which are
administered by the Department of
Labor.

Q-10: Who is liable for the excise tax
if a group health plan fails to comply
with the requirements of section
4980B(f)?

A-10: (a) In general, the excise tax is
imposed on the employer maintaining
the plan, except that in the case of a
multiemployer plan the excise tax is
imposed on the plan.

(b) In certain circumstances, the
excise tax is also imposed on a person
involved with the provision of benefits
under the plan (other than in the
capacity of an employee), such as an
insurer providing benefits under the
plan or a third party administrator
administering claims under the plan. In
general, such a person will be liable for
the excise tax if the person assumes,
under a legally enforceable written
agreement, the responsibility for
performing the act to which the failure
to comply with the COBRA
continuation coverage requirements
relates. Such a person will be liable for
the excise tax notwithstanding the
absence of a written agreement
assuming responsibility for complying
with COBRA if the person provides
coverage under the plan to a similarly
situated nonCOBRA beneficiary (see
Q&A-3 of §54.4980B-3 for a definition
of similarly situated nonCOBRA
beneficiaries) and the employer or plan
administrator submits a written request
to the person to provide to a qualified
beneficiary the same coverage that the
person provides to the similarly situated
nonCOBRA beneficiary. If the person
providing coverage under the plan to a
similarly situated nonCOBRA
beneficiary is the plan administrator
and the qualifying event is a divorce or
legal separation or a dependent child’s
ceasing to be covered under the
generally applicable requirements of the
plan, the plan administrator will also be
liable for the excise tax if the qualified
beneficiary submits a written request for
coverage.

§54.4980B-3 Qualified beneficiaries.

The determination of who is a
qualified beneficiary, an employee, or a
covered employee, and of who are the
similarly situated nonCOBRA
beneficiaries is addressed in the
following questions-and-answers:

Q-1: Who is a qualified beneficiary?

A-1: (a)(1) Except as set forth in
paragraphs (c) through (f) of this Q&A—
1, a qualified beneficiary is—

(i) Any individual who, on the day
before a qualifying event, is covered
under a group health plan by virtue of
being on that day either a covered
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employee, the spouse of a covered
employee, or a dependent child of the
covered employee; or

(ii) Any child who is born to or placed
for adoption with a covered employee
during a period of COBRA continuation
coverage.

(2) In the case of a qualifying event
that is the bankruptcy of the employer,
a covered employee who had retired on
or before the date of substantial
elimination of group health plan
coverage is also a qualified beneficiary,
as is any spouse, surviving spouse, or
dependent child of such a covered
employee if, on the day before the
bankruptcy qualifying event, the spouse,
surviving spouse, or dependent child is
a beneficiary under the plan.

(3) In general, an individual (other
than a child who is born to or placed for
adoption with a covered employee
during a period of COBRA continuation
coverage) who is not covered under a
plan on the day before the qualifying
event cannot be a qualified beneficiary
with respect to that qualifying event,
and the reason for the individual’s lack
of actual coverage (such as the
individual’s having declined
participation in the plan or failed to
satisfy the plan’s conditions for
participation) is not relevant for this
purpose. However, if the individual is
denied or not offered coverage under a
plan under circumstances in which the
denial or failure to offer constitutes a
violation of applicable law (such as the
Americans with Disabilities Act, 42
U.S.C. 12101-12213, the special
enrollment rules of section 9801, or the
requirements of section 9802
prohibiting discrimination in eligibility
to enroll in a group health plan based
on health status), then, for purposes of
8§ 54.4980B-1 through 54.4980B-8, the
individual will be considered to have
had the coverage that was wrongfully
denied or not offered.

(4) Paragraph (b) of this Q&A-1
describes how certain family members
are not qualified beneficiaries even if
they become covered under the plan;
paragraphs (c), (d), and (e) of this Q&A—
1 place limits on the general rules of
this paragraph (a) concerning who is a
qualified beneficiary; paragraph (f) of
this Q&A-1 provides when an
individual who has been a qualified
beneficiary ceases to be a qualified
beneficiary; paragraph (g) of this Q&A—
1 defines placed for adoption; and
paragraph (h) of this Q&A-1 contains
examples.

(b) In contrast to a child who is born
to or placed for adoption with a covered
employee during a period of COBRA
continuation coverage, an individual
who marries any qualified beneficiary

on or after the date of the qualifying
event and a newborn or adopted child
(other than one born to or placed for
adoption with a covered employee) are
not qualified beneficiaries by virtue of
the marriage, birth, or placement for
adoption or by virtue of the individual’s
status as the spouse or the child’s status
as a dependent of the qualified
beneficiary. These new family members
do not themselves become qualified
beneficiaries even if they become
covered under the plan. (For situations
in which a plan is required to make
coverage available to new family
members of a qualified beneficiary who
is receiving COBRA continuation
coverage, see Q&A-5 of §54.4980B-5,
paragraph (c) in Q&A—4 of §54.4980B—
5, section 9801(f)(2), and § 54.9801—
6T(b).)

(c) An individual is not a qualified
beneficiary if, on the day before the
qualifying event referred to in paragraph
(a) of this Q&A-1, the individual is
covered under the group health plan by
reason of another individual’s election
of COBRA continuation coverage and is
not already a qualified beneficiary by
reason of a prior qualifying event.

(d) A covered employee can be a
qualified beneficiary only in connection
with a qualifying event that is the
termination, or reduction of hours, of
the covered employee’s employment, or
that is the bankruptcy of the employer.

(e) An individual is not a qualified
beneficiary if the individual’s status as
a covered employee is attributable to a
period in which the individual was a
nonresident alien who received from the
individual’s employer no earned income
(within the meaning of section
911(d)(2)) that constituted income from
sources within the United States (within
the meaning of section 861(a)(3)). If,
pursuant to the preceding sentence, an
individual is not a qualified beneficiary,
then a spouse or dependent child of the
individual is not considered a qualified
beneficiary by virtue of the relationship
to the individual.

(f) A qualified beneficiary who does
not elect COBRA continuation coverage
in connection with a qualifying event
ceases to be a qualified beneficiary at
the end of the election period (see Q&A—
1 of §54.4980B-6). Thus, for example,
if such a former qualified beneficiary is
later added to a covered employee’s
coverage (e.g., during an open
enrollment period) and then another
qualifying event occurs with respect to
the covered employee, the former
qualified beneficiary does not become a
qualified beneficiary by reason of the
second qualifying event. If a covered
employee who is a qualified beneficiary
does not elect COBRA continuation

coverage during the election period,
then any child born to or placed for
adoption with the covered employee on
or after the date of the qualifying event
is not a qualified beneficiary. Once a
plan’s obligation to make COBRA
continuation coverage available to an
individual who has been a qualified
beneficiary ceases under the rules of
§54.4980B-7, the individual ceases to
be a qualified beneficiary.

(9) For purposes of 8§ 54.4980B-1
through 54.4980B-8, placement for
adoption or being placed for adoption
means the assumption and retention by
the covered employee of a legal
obligation for total or partial support of
a child in anticipation of the adoption
of the child. The child’s placement for
adoption with the covered employee
terminates upon the termination of the
legal obligation for total or partial
support. A child who is immediately
adopted by the covered employee
without a preceding placement for
adoption is considered to be placed for
adoption on the date of the adoption.

(h) The rules of this Q&A-1 are
illustrated by the following examples:

Example 1. (i) B is a single employee who
voluntarily terminates employment and
elects COBRA continuation coverage under a
group health plan. To comply with the
requirements of section 9801(f) and
§54.9801-6T(b), the plan permits a covered
employee who marries to have her or his
spouse covered under the plan. One month
after electing COBRA continuation coverage,
B marries and chooses to have B’s spouse
covered under the plan.

(ii) B’s spouse is not a qualified
beneficiary. Thus, if B dies during the period
of COBRA continuation coverage, the plan
does not have to offer B’s surviving spouse
an opportunity to elect COBRA continuation
coverage.

Example 2. (i) C is a married employee
who terminates employment. C elects
COBRA continuation coverage for C but not
C’s spouse, and C’s spouse declines to elect
such coverage. C’s spouse thus ceases to be
a qualified beneficiary. At the next open
enrollment period, C adds the spouse as a
beneficiary under the plan.

(ii) The addition of the spouse during the
open enrollment period does not make the
spouse a qualified beneficiary. The plan thus
will not have to offer the spouse an
opportunity to elect COBRA continuation
coverage upon a later divorce from or death
of C.

Example 3. (i) Under the terms of a group
health plan, a covered employee’s child,
upon attaining age 19, ceases to be a
dependent eligible for coverage.

(ii) At that time, the child must be offered
an opportunity to elect COBRA continuation
coverage. If the child elects COBRA
continuation coverage, the child marries
during the period of the COBRA continuation
coverage, and the child’s spouse becomes
covered under the group health plan, the
child’s spouse is not a qualified beneficiary.
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Example 4. (i) D is a single employee who,
upon retirement, is given the opportunity to
elect COBRA continuation coverage but
declines it in favor of an alternative offer of
12 months of employer-paid retiree health
benefits. At the end of the election period, D
ceases to be a qualified beneficiary and will
not have to be given another opportunity to
elect COBRA continuation coverage (at the
end of those 12 months or at any other time).
D marries E during the period of retiree
health coverage and, under the terms of that
coverage, E becomes covered under the plan.

(i) If a divorce from or death of D will
result in E’s losing coverage, E will be a
qualified beneficiary because E’s coverage
under the plan on the day before the
qualifying event (that is, the divorce or death)
will have been by reason of D’s acceptance
of 12 months of employer-paid coverage after
the prior qualifying event (D’s retirement)
rather than by reason of an election of
COBRA continuation coverage.

Example 5. (i) The facts are the same as in
Example 4, except that, under the terms of
the plan, the divorce or death does not cause
E to lose coverage so that E continues to be
covered for the balance of the original 12-
month period.

(ii) E does not have to be allowed to elect
COBRA continuation coverage because the
loss of coverage at the end of the 12-month
period is not caused by the divorce or death,
and thus the divorce or death does not
constitute a qualifying event. See Q&A-1 of
§54.4980B—4.

Q-2: Who is an employee and who is
a covered employee?

A-2: (a)(1) For purposes of
8854.4980B-1 through 54.4980B-8
(except for purposes of Q&A-5 in
§54.4980B-2, relating to the exception
from COBRA for plans maintained by an
employer with fewer than 20
employees), an employee is any
individual who is eligible to be covered
under a group health plan by virtue of
the performance of services for the
employer maintaining the plan or by
virtue of membership in the employee
organization maintaining the plan.
Thus, for purposes of §854.4980B-1
through 54.4980B-8 (except for
purposes of Q&A-5 in §54.4980B-2),
the following individuals are employees
if their relationship to the employer
maintaining the plan makes them
eligible to be covered under the plan—

(i) Self-employed individuals (within
the meaning of section 401(c)(1));

(ii) Independent contractors (and their
employees and independent
contractors); and

(iii) Directors (in the case of a
corporation).

(2) Similarly, whenever reference is
made in 8§ 54.4980B-1 through
54.4980B-8 (except in Q&A-5 of
§54.4980B-2) to an employment
relationship (such as by referring to the
termination of employment of an
employee or to an employee’s being

employed by an employer), the
reference includes the relationship of
those individuals who are employees
within the meaning of this paragraph
(a). See paragraph (c) in Q&A-5 of
§54.4980B-2 for a narrower meaning of
employee solely for purposes of Q&A—
5 of §54.4980B-2.

(b) For purposes of §§ 54.4980B-1
through 54.4980B-8, a covered
employee is any individual who is (or
was) provided coverage under a group
health plan (other than a plan that is
excepted from COBRA on the date of the
qualifying event; see Q&A—4 of
§54.4980B-2) by virtue of being or
having been an employee. For example,
a retiree or former employee who is
covered by a group health plan is a
covered employee if the coverage results
in whole or in part from her or his
previous employment. An employee (or
former employee) who is merely eligible
for coverage under a group health plan
is generally not a covered employee if
the employee (or former employee) is
not actually covered under the plan. In
general, the reason for the employee’s
(or former employee’s) lack of actual
coverage (such as having declined
participation in the plan or having
failed to satisfy the plan’s conditions for
participation) is not relevant for this
purpose. However, if the employee (or
former employee) is denied or not
offered coverage under circumstances in
which the denial or failure to offer
constitutes a violation of applicable law
(such as the Americans with Disabilities
Act, 42 U.S.C. 12101 through 12213, the
special enrollment rules of section 9801,
or the requirements of section 9802
prohibiting discrimination in eligibility
to enroll in a group health plan based
on health status), then, for purposes of
8§ 54.4980B-1 through 54.4980B-8, the
employee (or former employee) will be
considered to have had the coverage
that was wrongfully denied or not
offered.

Q-3: Who are the similarly situated
non-COBRA beneficiaries?

A-3: For purposes of §§54.4980B-1
through 54.4980B-8, similarly situated
non-COBRA beneficiaries means the
group of covered employees, spouses of
covered employees, or dependent
children of covered employees receiving
coverage under a group health plan
maintained by the employer or
employee organization who are
receiving that coverage for a reason
other than the rights provided under the
COBRA continuation coverage
requirements and who, based on all of
the facts and circumstances, are most
similarly situated to the situation of the
qualified beneficiary immediately before
the qualifying event.

§54.4980B-4 Qualifying events.

The determination of what constitutes
a qualifying event is addressed in the
following questions and answers:

Q-1: What is a qualifying event?

A-1: (a) A qualifying event is an event
that satisfies paragraphs (b), (c), and (d)
of this Q&A-1. Paragraph (e) of this
Q&A-1 further explains a reduction of
hours of employment, paragraph (f) of
this Q&A-1 describes the treatment of
children born to or placed for adoption
with a covered employee during a
period of COBRA continuation
coverage, and paragraph (g) of this
Q&A-1 contains examples.

(b) An event satisfies this paragraph
(b) if the event is any of the following—

(1) The death of a covered employee;

(2) The termination (other than by
reason of the employee’s gross
misconduct), or reduction of hours, of a
covered employee’s employment;

(3) The divorce or legal separation of
a covered employee from the
employee’s spouse;

(4) A covered employee’s becoming
entitled to Medicare benefits under Title
XVIII of the Social Security Act (42
U.S.C. 1395-1395gg0);

(5) A dependent child’s ceasing to be
a dependent child of a covered
employee under the generally
applicable requirements of the plan; or

(6) A proceeding in bankruptcy under
Title 11 of the United States Code with
respect to an employer from whose
employment a covered employee retired
at any time.

(c) An event satisfies this paragraph
(c) if, under the terms of the group
health plan, the event causes the
covered employee, or the spouse or a
dependent child of the covered
employee, to lose coverage under the
plan. For this purpose, to lose coverage
means to cease to be covered under the
same terms and conditions as in effect
immediately before the qualifying event.
Any increase in the premium or
contribution that must be paid by a
covered employee (or the spouse or
dependent child of a covered employee)
for coverage under a group health plan
that results from the occurrence of one
of the events listed in paragraph (b) of
this Q&A-1 is a loss of coverage. In the
case of an event that is the bankruptcy
of the employer, lose coverage also
means any substantial elimination of
coverage under the plan, occurring
within 12 months before or after the
date the bankruptcy proceeding
commences, for a covered employee
who had retired on or before the date of
the substantial elimination of group
health plan coverage or for any spouse,
surviving spouse, or dependent child of
such a covered employee if, on the day
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before the bankruptcy qualifying event,
the spouse, surviving spouse, or
dependent child is a beneficiary under
the plan. For purposes of this paragraph
(c), a loss of coverage need not occur
immediately after the event, so long as
the loss of coverage occurs before the
end of the maximum coverage period
(see Q&A-1 and Q&A-6 of §54.4980B—
7). However, if neither the covered
employee nor the spouse or a dependent
child of the covered employee loses
coverage before the end of what would
be the maximum coverage period, the
event does not satisfy this paragraph (c).
If coverage is reduced or eliminated in
anticipation of an event (for example, an
employer’s eliminating an employee’s
coverage in anticipation of the
termination of the employee’s
employment, or an employee’s
eliminating the coverage of the
employee’s spouse in anticipation of a
divorce or legal separation), the
reduction or elimination is disregarded
in determining whether the event causes
a loss of coverage.

(d) An event satisfies this paragraph
(d) if it occurs while the plan is subject
to COBRA. Thus, an event will not
satisfy this paragraph (d) if it occurs
while the plan is excepted from COBRA
(see Q&A—4 of §54.4980B-2). Even if
the plan later becomes subject to
COBRA, it is not required to make
COBRA continuation coverage available
to anyone whose coverage ends as a
result of an event during a year in which
the plan is excepted from COBRA. For
example, if a group health plan is
excepted from COBRA as a small-
employer plan during the year 2001 (see
Q&A-5 of §54.4980B-2) and an
employee terminates employment on
December 31, 2001, the termination is
not a qualifying event and the plan is
not required to permit the employee to
elect COBRA continuation coverage.
This is the case even if the plan ceases
to be a small-employer plan as of
January 1, 2002. Also, the same result
will follow even if the employee is
given three months of coverage beyond
December 31 (that is, through March of
2002), because there will be no
qualifying event as of the termination of
coverage in March. However, if the
employee’s spouse is initially provided
with the three-month coverage through
March 2002, but the spouse divorces the
employee before the end of the three
months and loses coverage as a result of
the divorce, the divorce will constitute
a qualifying event during 2002 and so
entitle the spouse to elect COBRA
continuation coverage. See Q&A-7 of
§54.4980B-7 regarding the maximum
coverage period in such a case.

(e) A reduction of hours of a covered
employee’s employment occurs
whenever there is a decrease in the
hours that a covered employee is
required to work or actually works, but
only if the decrease is not accompanied
by an immediate termination of
employment. This is true regardless of
whether the covered employee
continues to perform services following
the reduction of hours of employment.
For example, an absence from work due
to disability, a temporary layoff, or any
other reason is a reduction of hours of
a covered employee’s employment if
there is not an immediate termination of
employment. If a group health plan
measures eligibility for the coverage of
employees by the number of hours
worked in a given time period, such as
the preceding month or quarter, and an
employee covered under the plan fails
to work the minimum number of hours
during that time period, the failure to
work the minimum number of required
hours is a reduction of hours of that
covered employee’s employment.

(f) The qualifying event of a qualified
beneficiary who is a child born to or
placed for adoption with a covered
employee during a period of COBRA
continuation coverage is the qualifying
event giving rise to the period of
COBRA continuation coverage during
which the child is born or placed for
adoption. If a second qualifying event
has occurred before the child is born or
placed for adoption (such as the death
of the covered employee), then the
second qualifying event also applies to
the newborn or adopted child. See
Q&A—6 of §54.4980B—7.

(9) The rules of this Q&A-1 are
illustrated by the following examples, in
each of which the group health plan is
subject to COBRA:

Example 1. (i) An employee who is
covered by a group health plan terminates
employment (other than by reason of the
employee’s gross misconduct) and, beginning
with the day after the last day of
employment, is given 3 months of employer-
paid coverage under the same terms and
conditions as before that date. At the end of
the three months, the coverage terminates.

(ii) The loss of coverage at the end of the
three months results from the termination of
employment and, thus, the termination of
employment is a qualifying event.

Example 2. (i) An employee who is
covered by a group health plan retires (which
is a termination of employment other than by
reason of the employee’s gross misconduct)
and, upon retirement, is required to pay an
increased amount for the same group health
coverage that the employee had before
retirement.

(ii) The increase in the premium or
contribution required for coverage is a loss of
coverage under paragraph (c) of this Q&A-1

and, thus, the retirement is a qualifying
event.

Example 3. (i) An employee and the
employee’s spouse are covered under an
employer’s group health plan. The employee
retires and is given identical coverage for life.
However, the plan provides that the spousal
coverage will not be continued beyond six
months unless a higher premium for the
spouse is paid to the plan.

(ii) The requirement for the spouse to pay
a higher premium at the end of the six
months is a loss of coverage under paragraph
(c) of this Q&A-1. Thus, the retirement is a
qualifying event and the spouse must be
given an opportunity to elect COBRA
continuation coverage.

Example 4. (i) F is a covered employee who
is married to G, and both are covered under
a group health plan maintained by F’s
employer. F and G are divorced. Under the
terms of the plan, the divorce causes G to
lose coverage. The divorce is a qualifying
event, and G elects COBRA continuation
coverage, remarries during the period of
COBRA continuation coverage, and G’s new
spouse becomes covered under the plan. (See
Q&A-5 in §54.4980B-5, paragraph (c) in
Q&A-4 of §54.4980B-5, section 9801(f)(2),
and §54.9801-6T(b).) G dies. Under the
terms of the plan, the death causes G’s new
spouse to lose coverage under the plan.

(i) G’s death is not a qualifying event
because G is not a covered employee.

Example 5. (i) An employer maintains a
group health plan for both active employees
and retired employees (and their families).
The coverage for active employees and
retired employees is identical, and the
employer does not require retirees to pay
more for coverage than active employees. The
plan does not make COBRA continuation
coverage available when an employee retires
(and is not required to because the retired
employee has not lost coverage under the
plan). The employer amends the plan to
eliminate coverage for retired employees
effective January 1, 2002. On that date,
several retired employees (and their spouses
and dependent children) have been covered
under the plan since their retirement for less
than the maximum coverage period that
would apply to them in connection with
their retirement.

(ii) The elimination of retiree coverage
under these circumstances is a deferred loss
of coverage for those retirees (and their
spouses and dependent children) under
paragraph (c) of this Q&A-1 and, thus, the
retirement is a qualifying event. The plan
must make COBRA continuation coverage
available to them for the balance of the
maximum coverage period that applies to
them in connection with the retirement.

Q-2: Are the facts surrounding a
termination of employment (such as
whether it was voluntary or
involuntary) relevant in determining
whether the termination of employment
is a qualifying event?

A-2: Apart from facts constituting
gross misconduct, the facts surrounding
the termination or reduction of hours
are irrelevant in determining whether a
qualifying event has occurred. Thus, it
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does not matter whether the employee
voluntarily terminated or was
discharged. For example, a strike or a
lockout is a termination or reduction of
hours that constitutes a qualifying event
if the strike or lockout results in a loss
of coverage as described in paragraph (c)
of Q&A-1 of this section. Similarly, a
layoff that results in such a loss of
coverage is a qualifying event.

§54.4980B-5 COBRA continuation
coverage.

The following questions-and-answers
address the requirements for coverage to
constitute COBRA continuation
coverage:

Q-1: What is COBRA continuation
coverage?

A-1: (a) If a qualifying event occurs,
each qualified beneficiary (other than a
qualified beneficiary for whom the
qualifying event will not result in any
immediate or deferred loss of coverage)
must be offered an opportunity to elect
to receive the group health plan
coverage that is provided to similarly
situated nonCOBRA beneficiaries
(ordinarily, the same coverage that the
qualified beneficiary had on the day
before the qualifying event). See Q&A—
3 of §54.4980B-3 for the definition of
similarly situated nonCOBRA
beneficiaries. This coverage is COBRA
continuation coverage. If coverage under
the plan is modified for similarly
situated nonCOBRA beneficiaries, then
the coverage made available to qualified
beneficiaries is modified in the same
way. If the continuation coverage
offered differs in any way from the
coverage made available to similarly
situated nonCOBRA beneficiaries, the
coverage offered does not constitute
COBRA continuation coverage and the
group health plan is not in compliance
with COBRA unless other coverage that
does constitute COBRA continuation
coverage is also offered. Any
elimination or reduction of coverage in
anticipation of an event described in
paragraph (b) of Q&A-1 of §54.4980B—
4 is disregarded for purposes of this
Q&A-1 and for purposes of any other
reference in §8 54.4980B-1 through
54.4980B-8 to coverage in effect
immediately before (or on the day
before) a qualifying event. COBRA
continuation coverage must not be
conditioned upon, or discriminate on
the basis of lack of, evidence of
insurability.

(b) In the case of a qualified
beneficiary who is a child born to or
placed for adoption with a covered
employee during a period of COBRA
continuation coverage, the child is
generally entitled to elect immediately
to have the same coverage that

dependent children of active employees
receive under the benefit packages
under which the covered employee has
coverage at the time of the birth or
placement for adoption. Such a child
would be entitled to elect coverage
different from that elected by the
covered employee during the next
available open enrollment period under
the plan. See Q&A-4 of this section.

Q-2: What deductibles apply if
COBRA continuation coverage is
elected?

A-2: (a) Qualified beneficiaries
electing COBRA continuation coverage
generally are subject to the same
deductibles as similarly situated
nonCOBRA beneficiaries. If a qualified
beneficiary’s COBRA continuation
coverage begins before the end of a
period prescribed for accumulating
amounts toward deductibles, the
qualified beneficiary must retain credit
for expenses incurred toward those
deductibles before the beginning of
COBRA continuation coverage as
though the qualifying event had not
occurred. The specific application of
this rule depends on the type of
deductible, as set forth in paragraphs (b)
through (d) of this Q&A-2. Special rules
are set forth in paragraph (e) of this
Q&A-2, and examples appear in
paragraph (f) of this Q&A-2.

(b) If a deductible is computed
separately for each individual receiving
coverage under the plan, each
individual’s remaining deductible
amount (if any) on the date COBRA
continuation coverage begins is equal to
that individual’s remaining deductible
amount immediately before that date.

(c) If a deductible is computed on a
family basis, the remaining deductible
for the family on the date that COBRA
continuation coverage begins depends
on the members of the family electing
COBRA continuation coverage. In
computing the family deductible that
remains on the date COBRA
continuation coverage begins, only the
expenses of those family members
receiving COBRA continuation coverage
need be taken into account. If the
qualifying event results in there being
more than one family unit (for example,
because of a divorce), the family
deductible may be computed separately
for each resulting family unit based on
the members in each unit. These rules
apply regardless of whether the plan
provides that the family deductible is an
alternative to individual deductibles or
an additional requirement.

(d) Deductibles that are not described
in paragraph (b) or (c) of this Q&A-2
must be treated in a manner consistent
with the principles set forth in those
paragraphs.

(e) If a deductible is computed on the
basis of a covered employee’s
compensation instead of being a fixed
dollar amount and the employee
remains employed during the period of
COBRA continuation coverage, the plan
is permitted to choose whether to apply
the deductible by treating the
employee’s compensation as continuing
without change for the duration of the
COBRA continuation coverage at the
level that was used to compute the
deductible in effect immediately before
the COBRA continuation coverage
began, or to apply the deductible by
taking the employee’s actual
compensation into account. In applying
a deductible that is computed on the
basis of the covered employee’s
compensation instead of being a fixed
dollar amount, for periods of COBRA
continuation coverage in which the
employee is not employed by the
employer, the plan is required to
compute the deductible by treating the
employee’s compensation as continuing
without change for the duration of the
COBRA continuation coverage either at
the level that was used to compute the
deductible in effect immediately before
the COBRA continuation coverage began
or at the level that was used to compute
the deductible in effect immediately
before the employee’s employment was
terminated.

(f) The rules of this Q&A-2 are
illustrated by the following examples; in
each example, deductibles under the
plan are determined on a calendar year
basis:

Example 1. (i) A group health plan applies
a separate $100 annual deductible to each
individual it covers. The plan provides that
the spouse and dependent children of a
covered employee will lose coverage on the
last day of the month after the month of the
covered employee’s death. A covered
employee dies on June 11, 2001. The spouse
and the two dependent children elect
COBRA continuation coverage, which will
begin on August 1, 2001. As of July 31, 2001,
the spouse has incurred $80 of covered
expenses, the older child has incurred no
covered expenses, and the younger one has
incurred $120 of covered expenses (and
therefore has already satisfied the
deductible).

(ii) At the beginning of COBRA
continuation coverage on August 1, the
spouse has a remaining deductible of $20, the
older child still has the full $100 deductible,
and the younger one has no further
deductible.

Example 2. (i) A group health plan applies
a separate $200 annual deductible to each
individual it covers, except that each family
member is treated as having satisfied the
individual deductible once the family has
incurred $500 of covered expenses during the
year. The plan provides that upon the
divorce of a covered employee, coverage will
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end immediately for the employee’s spouse
and any children who do not remain in the
employee’s custody. A covered employee
with four dependent children is divorced, the
spouse obtains custody of the two oldest
children, and the spouse and those children
all elect COBRA continuation coverage to
begin immediately. The family had
accumulated $420 of covered expenses before
the divorce, as follows: $70 by each parent,
$200 by the oldest child, $80 by the youngest
child, and none by the other two children.

(ii) The resulting family consisting of the
spouse and the two oldest children
accumulated a total of $270 of covered
expenses, and thus the remaining deductible
for that family could be as high as $230
(because the plan would not have to count
the incurred expenses of the covered
employee and the youngest child). The
remaining deductible for the resulting family
consisting of the covered employee and the
two youngest children is not subject to the
rules of this Q&A-2 because their coverage is
not COBRA continuation coverage.

Example 3. Each year a group health plan
pays 70 percent of the cost of an individual’s
psychotherapy after that individual’s first
three visits during the year. A qualified
beneficiary whose election of COBRA
continuation coverage takes effect beginning
August 1, 2001 and who has already made
two visits as of that date need only pay for
one more visit before the plan must begin to
pay 70 percent of the cost of the remaining
visits during 2001.

Example 4. (i) A group health plan has a
$250 annual deductible per covered
individual. The plan provides that if the
deductible is not satisfied in a particular
year, expenses incurred during October
through December of that year are credited
toward satisfaction of the deductible in the
next year. A qualified beneficiary who has
incurred covered expenses of $150 from
January through September of 2001 and $40
during October elects COBRA continuation
coverage beginning November 1, 2001.

(i) The remaining deductible amount for
this qualified beneficiary is $60 at the
beginning of the COBRA continuation
coverage. If this individual incurs covered
expenses of $50 in November and December
of 2001 combined (so that the $250
deductible for 2001 is not satisfied), the $90
incurred from October through December of
2001 are credited toward satisfaction of the
deductible amount for 2002.

Q-3: How do a plan’s limits apply to
COBRA continuation coverage?

A-3: (a) Limits are treated in the same
way as deductibles (see Q&A-2 of this
section).

This rule applies both to limits on
plan benefits (such as a maximum
number of hospital days or dollar
amount of reimbursable expenses) and
limits on out-of-pocket expenses (such
as a limit on copayments, a limit on
deductibles plus copayments, or a
catastrophic limit). This rule applies
equally to annual and lifetime limits
and applies equally to limits on specific
benefits and limits on benefits in the
aggregate under the plan.

(b) The rule of this Q&A-3 is
illustrated by the following examples; in
each example limits are determined on
a calendar year basis:

Example 1. (i) A group health plan pays for
a maximum of 150 days of hospital
confinement per individual per year. A
covered employee who has had 20 days of
hospital confinement as of May 1, 2001
terminates employment and elects COBRA
continuation coverage as of that date.

(ii) During the remainder of the year 2001
the plan need only pay for a maximum of 130
days of hospital confinement for this
individual.

Example 2. (i) A group health plan
reimburses a maximum of $20,000 of covered
expenses per family per year, and the same
$20,000 limit applies to unmarried covered
employees. A covered employee and spouse
who have no children divorce on May 1,
2001, and the spouse elects COBRA
continuation coverage as of that date. In
2001, the employee had incurred $5,000 of
expenses and the spouse had incurred $8,000
before May 1.

(i) The plan can limit its reimbursement
of the amount of expenses incurred by the
spouse on and after May 1 for the remainder
of the year to $12,000 ($20,000 —$8,000 =
$12,000). The remaining limit for the
employee is not subject to the rules of this
Q&A-3 because the employee’s coverage is
not COBRA continuation coverage.

Example 3. (i) A group health plan pays for
80 percent of covered expenses after
satisfaction of a $100-per-individual
deductible, and the plan pays for 100 percent
of covered expenses after a family has
incurred out-of-pocket costs of $2,000. The
plan provides that upon the divorce of a
covered employee, coverage will end
immediately for the employee’s spouse and
any children who do not remain in the
employee’s custody. An employee and
spouse with three dependent children
divorce on June 1, 2001, and one of the
children remains with the employee. The
spouse elects COBRA continuation coverage
as of that date for the spouse and the other
two children. During January through May of
2001, the spouse incurred $600 of covered
expenses and each of the two children in the
spouse’s custody after the divorce incurred
covered expenses of $1,100. This resulted in
total out-of-pocket costs for these three
individuals of $800 ($300 total for the three
deductibles, plus $500 for 20 percent of the
other $2,500 in incurred expenses [$600 +
$1,100 + $1,100 = $2,800; $2,800 —$300 =
$2,5001]).

(ii) For the remainder of 2001, the resulting
family consisting of the spouse and two
children has an out-of-pocket limit of $1,200
($2,000—$800 = $1,200) . The remaining out-
of-pocket limit for the resulting family
consisting of the employee and one child is
not subject to the rules of this Q&A-3
because their coverage is not COBRA
continuation coverage.

Q-4: Can a qualified beneficiary who
elects COBRA continuation coverage
ever change from the coverage received
by that individual immediately before
the qualifying event?

A-4: (a) In general, a qualified
beneficiary need only be given an

opportunity to continue the coverage
that she or he was receiving
immediately before the qualifying event.
This is true regardless of whether the
coverage received by the qualified
beneficiary before the qualifying event
ceases to be of value to the qualified
beneficiary, such as in the case of a
qualified beneficiary covered under a
region-specific health maintenance
organization (HMO) who leaves the
HMOQO'’s service region. The only
situations in which a qualified
beneficiary must be allowed to change
from the coverage received immediately
before the qualifying event are as set
forth in paragraphs (b) and (c) of this
Q&A-4 and in Q&A-1 of this section
(regarding changes to or elimination of
the coverage provided to similarly
situated nonCOBRA beneficiaries).

(b) If a qualified beneficiary
participates in a region-specific benefit
package (such as an HMO or an on-site
clinic) that will not service her or his
health needs in the area to which she or
he is relocating (regardless of the reason
for the relocation), the qualified
beneficiary must be given an
opportunity to elect alternative coverage
that the employer or employee
organization makes available to active
employees. If the employer or employee
organization makes group health plan
coverage available to similarly situated
nonCOBRA beneficiaries that can be
extended in the area to which the
qualified beneficiary is relocating, then
that coverage is the alternative coverage
that must be made available to the
relocating qualified beneficiary. If the
employer or employee organization does
not make group health plan coverage
available to similarly situated
nonCOBRA beneficiaries that can be
extended in the area to which the
qualified beneficiary is relocating but
makes coverage available to other
employees that can be extended in that
area, then the coverage made available
to those other employees must be made
available to the relocating qualified
beneficiary. However, the employer or
employee organization is not required to
make any other coverage available to the
relocating qualified beneficiary if the
only coverage the employer or employee
organization makes available to active
employees is not available in the area to
which the qualified beneficiary
relocates (because all such coverage is
region-specific and does not service
individuals in that area).

(c) If an employer or employee
organization makes an open enrollment
period available to similarly situated
active employees with respect to whom
a qualifying event has not occurred, the
same open enrollment period rights



5182

Federal Register/Vol. 64, No. 22/Wednesday, February 3, 1999/Rules and Regulations

must be made available to each
qualified beneficiary receiving COBRA
continuation coverage. An open
enrollment period means a period
during which an employee covered
under a plan can choose to be covered
under another group health plan or
under another benefit package within
the same plan, or to add or eliminate
coverage of family members.

(d) The rules of this Q&A-4 are
illustrated by the following examples:

Example 1. (i) E is an employee who works
for an employer that maintains several group
health plans. Under the terms of the plans,
if an employee chooses to cover any family
members under a plan, all family members
must be covered by the same plan and that
plan must be the same as the plan covering
the employee. Immediately before E’s
termination of employment (for reasons other
than gross misconduct), E is covered along
with E’s spouse and children by a plan. The
coverage under that plan will end as a result
of the termination of employment.

(i) Upon E’s termination of employment,
each of the four family members is a
qualified beneficiary. Even though the
employer maintains various other plans and
options, it is not necessary for the qualified
beneficiaries to be allowed to switch to a new
plan when E terminates employment.

(iii) COBRA continuation coverage is
elected for each of the four family members.
Three months after E’s termination of
employment there is an open enrollment
period during which similarly situated active
employees are offered an opportunity to
choose to be covered under a new plan or to
add or eliminate family coverage.

(iv) During the open enrollment period,
each of the four qualified beneficiaries must
be offered the opportunity to switch to
another plan (as though each qualified
beneficiary were an individual employee).
For example, each member of E’s family
could choose coverage under a separate plan,
even though the family members of
employed individuals could not choose
coverage under separate plans. Of course, if
each family member chooses COBRA
continuation coverage under a separate plan,
the plan can require payment for each family
member that is based on the applicable
premium for individual coverage under that
separate plan. See Q&A-1 of §54.4980B-8.

Example 2. (i) The facts are the same as in
Example 1, except that E’s family members
are not covered under E’s group health plan
when E terminates employment.

(ii) Although the family members do not
have to be given an opportunity to elect
COBRA continuation coverage, E must be
allowed to add them to E’s COBRA
continuation coverage during the open
enrollment period. This is true even though
the family members are not, and cannot
become, qualified beneficiaries (see Q&A-1
of §54.4980B-3).

Q-5: Aside from open enrollment
periods, can a qualified beneficiary who
has elected COBRA continuation
coverage choose to cover individuals
(such as newborn children, adopted

children, or new spouses) who join the
qualified beneficiary’s family on or after
the date of the qualifying event?

A-5: (a) Yes. Under section 9801 and
§54.9801-6T, employees eligible to
participate in a group health plan
(whether or not participating), as well as
former employees participating in a
plan (referred to in those rules as
participants), are entitled to special
enrollment rights for certain family
members upon the loss of other group
health plan coverage or upon the
acquisition by the employee or
participant of a new spouse or of a new
dependent through birth, adoption, or
placement for adoption, if certain
requirements are satisfied. Employees
not participating in the plan also can
obtain rights for self-enrollment under
those rules. Once a qualified beneficiary
is receiving COBRA continuation
coverage (that is, has timely elected and
made timely payment for COBRA
continuation coverage), the qualified
beneficiary has the same right to enroll
family members under those special
enrollment rules as if the qualified
beneficiary were an employee or
participant within the meaning of those
rules. However, neither a qualified
beneficiary who is not receiving COBRA
continuation coverage nor a former
qualified beneficiary has any special
enrollment rights under those rules.

(b) In addition to the special
enrollment rights described in
paragraph (a) of this Q&A-5, if the plan
covering the qualified beneficiary
provides that new family members of
active employees can become covered
(either automatically or upon an
appropriate election) before the next
open enrollment period, then the same
right must be extended to the new
family members of a qualified
beneficiary.

(c) If the addition of a new family
member will result in a higher
applicable premium (for example, if the
qualified beneficiary was previously
receiving COBRA continuation coverage
as an individual, or if the applicable
premium for family coverage depends
on family size), the plan can require the
payment of a correspondingly higher
amount for the COBRA continuation
coverage. See Q&A-1 of §54.4980B-8.

(d) The right to add new family
members under this Q&A-5 is in
addition to the rights that newborn and
adopted children of covered employees
may have as qualified beneficiaries; see
Q&A-1 in §54.4980B-3.

§54.4980B-6 Electing COBRA
continuation coverage.

The following questions-and-answers
address the manner in which COBRA
continuation coverage is elected:

Q-1: What is the election period and
how long must it last?

A-1: (a) A group health plan can
condition the availability of COBRA
continuation coverage upon the timely
election of such coverage. An election of
COBRA continuation coverage is a
timely election if it is made during the
election period. The election period
must begin not later than the date the
qualified beneficiary would lose
coverage on account of the qualifying
event. (See paragraph (c) of Q&A-1 of
§54.4980B—4 for the meaning of lose
coverage.) The election period must not
end before the date that is 60 days after
the later of—

(1) The date the qualified beneficiary
would lose coverage on account of the
qualifying event; or

(2) The date notice is provided to the
qualified beneficiary of her or his right
to elect COBRA continuation coverage.

(b) An election is considered to be
made on the date it is sent to the plan
administrator.

(c) The rules of this Q&A-1 are
illustrated by the following example:

Example. (i) An unmarried employee
without children who is receiving employer-
paid coverage under a group health plan
voluntarily terminates employment on June
1, 2001. The employee is not disabled at the
time of the termination of employment nor at
any time thereafter, and the plan does not
provide for the extension of the required
periods (as is permitted under section
4980B(f)(8)).

(ii) Case 1: If the plan provides that the
employer-paid coverage ends immediately
upon the termination of employment, the
election period must begin not later than
June 1, 2001, and must not end earlier than
July 31, 2001. If notice of the right to elect
COBRA continuation coverage is not
provided to the employee until June 15,
2001, the election period must not end earlier
than August 14, 2001.

(iii) Case 2: If the plan provides that the
employer-paid coverage does not end until 6
months after the termination of employment,
the employee does not lose coverage until
December 1, 2001. The election period can
therefore begin as late as December 1, 2001,
and must not end before January 30, 2002.

(iv) Case 3: If employer-paid coverage for
6 months after the termination of
employment is offered only to those qualified
beneficiaries who waive COBRA
continuation coverage, the employee loses
coverage on June 1, 2001, so the election
period is the same as in Case 1. The
difference between Case 2 and Case 3 is that
in Case 2 the employee can receive 6 months
of employer-paid coverage and then elect to
pay for up to an additional 12 months of
COBRA continuation coverage, while in Case
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3 the employee must choose between 6
months of employer-paid coverage and
paying for up to 18 months of COBRA
continuation coverage. In all three cases,
COBRA continuation coverage need not be
provided for more than 18 months after the
termination of employment, and in certain
circumstances might be provided for a
shorter period (see Q&A-1 of §54.4980B-7).

Q-2: Is a covered employee or
qualified beneficiary responsible for
informing the plan administrator of the
occurrence of a qualifying event?

A-2: (a) In general, the employer or
plan administrator must determine
when a qualifying event has occurred.
However, each covered employee or
qualified beneficiary is responsible for
notifying the plan administrator of the
occurrence of a qualifying event that is
either a dependent child’s ceasing to be
a dependent child under the generally
applicable requirements of the plan or a
divorce or legal separation of a covered
employee. The group health plan is not
required to offer the qualified
beneficiary an opportunity to elect
COBRA continuation coverage if the
notice is not provided to the plan
administrator within 60 days after the
later of—

(1) The date of the qualifying event;
or

(2) The date the qualified beneficiary
would lose coverage on account of the
qualifying event.

(b) For purposes of this Q&A-2, if
more than one qualified beneficiary
would lose coverage on account of a
divorce or legal separation of a covered
employee, a timely notice of the divorce
or legal separation that is provided by
the covered employee or any one of
those qualified beneficiaries will be
sufficient to preserve the election rights
of all of the qualified beneficiaries.

Q-3: During the election period and
before the qualified beneficiary has
made an election, must coverage be
provided?

A-3: (a) In general, each qualified
beneficiary has until 60 days after the
later of the date the qualifying event
would cause her or him to lose coverage
or the date notice is provided to the
qualified beneficiary of her or his right
to elect COBRA continuation coverage
to decide whether to elect COBRA
continuation coverage. If the election is
made during that period, coverage must
be provided from the date that coverage
would otherwise have been lost (but see
Q&A-4 of this section). This can be
accomplished as described in paragraph
(b) or (c) of this Q&A-3.

(b) In the case of an indemnity or
reimbursement arrangement, the
employer or employee organization can
provide for plan coverage during the

election period or, if the plan allows
retroactive reinstatement, the employer
or employee organization can terminate
the coverage of the qualified beneficiary
and reinstate her or him when the
election is made. Claims incurred by a
qualified beneficiary during the election
period do not have to be paid before the
election (and, if applicable, payment for
the coverage) is made. If a provider of
health care (such as a physician,
hospital, or pharmacy) contacts the plan
to confirm coverage of a qualified
beneficiary during the election period,
the plan must give a complete response
to the health care provider about the
qualified beneficiary’s COBRA
continuation coverage rights during the
election period. For example, if the plan
provides coverage during the election
period but cancels coverage
retroactively if COBRA continuation
coverage is not elected, then the plan
must inform a provider that a qualified
beneficiary for whom coverage has not
been elected is covered but that the
coverage is subject to retroactive
termination. Similarly, if the plan
cancels coverage but then retroactively
reinstates it once COBRA continuation
coverage is elected, then the plan must
inform the provider that the qualified
beneficiary currently does not have
coverage but will have coverage
retroactively to the date coverage was
lost if COBRA continuation coverage is
elected. (See paragraph (c) of Q&A-5 in
§54.4980B-8 for similar rules that a
plan must follow in confirming coverage
during a period when the plan has not
received payment but that is still within
the grace period for a qualified
beneficiary for whom COBRA
continuation coverage has been elected.)

(c)(2) In the case of a group health
plan that provides health services (such
as a health maintenance organization or
a walk-in clinic), the plan can require
with respect to a qualified beneficiary
who has not elected and paid for
COBRA continuation coverage that the
qualified beneficiary choose between—

(i) Electing and paying for the
coverage; or

(ii) Paying the reasonable and
customary charge for the plan’s services,
but only if a qualified beneficiary who
chooses to pay for the services will be
reimbursed for that payment within 30
days after the election of COBRA
continuation coverage (and, if
applicable, the payment of any balance
due for the coverage).

(2) In the alternative, the plan can
provide continued coverage and treat
the qualified beneficiary’s use of the
facility as a constructive election. In
such a case, the qualified beneficiary is
obligated to pay any applicable charge

for the coverage, but only if the
qualified beneficiary is informed that
use of the facility will be a constructive
election before using the facility.

Q—4: Is a waiver before the end of the
election period effective to end a
qualified beneficiary’s election rights?

A-4: If, during the election period, a
qualified beneficiary waives COBRA
continuation coverage, the waiver can
be revoked at any time before the end
of the election period. Revocation of the
waiver is an election of COBRA
continuation coverage. However, if a
waiver of COBRA continuation coverage
is later revoked, coverage need not be
provided retroactively (that is, from the
date of the loss of coverage until the
waiver is revoked). Waivers and
revocations of waivers are considered
made on the date they are sent to the
employer, employee organization, or
plan administrator, as applicable.

Q-5: Can an employer or employee
organization withhold money or other
benefits owed to a qualified beneficiary
until the qualified beneficiary either
waives COBRA continuation coverage,
elects and pays for such coverage, or
allows the election period to expire?

A-5: No. An employer, and an
employee organization, must not
withhold anything to which a qualified
beneficiary is otherwise entitled (by
operation of law or other agreement) in
order to compel payment for COBRA
continuation coverage or to coerce the
qualified beneficiary to give up rights to
COBRA continuation coverage
(including the right to use the full
election period to decide whether to
elect such coverage). Such a
withholding constitutes a failure to
comply with the COBRA continuation
coverage requirements. Furthermore,
any purported waiver obtained by
means of such a withholding is invalid.

Q-6: Can each qualified beneficiary
make an independent election under
COBRA?

A-6: Yes. Each qualified beneficiary
(including a child who is born to or
placed for adoption with a covered
employee during a period of COBRA
continuation coverage) must be offered
the opportunity to make an independent
election to receive COBRA continuation
coverage. If the plan allows similarly
situated active employees with respect
to whom a qualifying event has not
occurred to choose among several
options during an open enrollment
period (for example, to switch to
another group health plan or to another
benefit package under the same group
health plan), then each qualified
beneficiary must also be offered an
independent election to choose during
an open enrollment period among the
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options made available to similarly
situated active employees with respect
to whom a qualifying event has not
occurred. If a qualified beneficiary who
is either a covered employee or the
spouse of a covered employee elects
COBRA continuation coverage and the
election does not specify whether the
election is for self-only coverage, the
election is deemed to include an
election of COBRA continuation
coverage on behalf of all other qualified
beneficiaries with respect to that
qualifying event. An election on behalf
of a minor child can be made by the
child’s parent or legal guardian. An
election on behalf of a qualified
beneficiary who is incapacitated or dies
can be made by the legal representative
of the qualified beneficiary or the
qualified beneficiary’s estate, as
determined under applicable state law,
or by the spouse of the qualified
beneficiary. (See also Q&A-5 of
§54.4980B-7 relating to the
independent right of each qualified
beneficiary with respect to the same
qualifying event to receive COBRA
continuation coverage during the
disability extension.) The rules of this
Q&A-6 are illustrated by the following
examples; in each example each group
health plan is subject to COBRA:

Example 1. (i) Employee H and H'’s spouse
are covered under a group health plan
immediately before H'’s termination of
employment (for reasons other than gross
misconduct). Coverage under the plan will
end as a result of the termination of
employment.

(i) Upon H’s termination of employment,
both H and H’s spouse are qualified
beneficiaries and each must be allowed to
elect COBRA continuation coverage. Thus, H
might elect COBRA continuation coverage
while the spouse declines to elect such
coverage, or H might elect COBRA
continuation coverage for both of them. In
contrast, H cannot decline COBRA
continuation coverage on behalf of H'’s
spouse. Thus, if H does not elect COBRA
continuation coverage on behalf of the
spouse, the spouse must still be allowed to
elect COBRA continuation coverage.

Example 2. (i) An employer maintains a
group health plan under which all employees
receive employer-paid coverage. Employees
can arrange to cover their families by paying
an additional amount. The employer also
maintains a cafeteria plan, under which one
of the options is to pay part or all of the
employee share of the cost for family
coverage under the group health plan. Thus,
an employee might pay for family coverage
under the group health plan partly with
before-tax dollars and partly with after-tax
dollars.

(ii) If an employee’s family is receiving
coverage under the group health plan when
a qualifying event occurs, each of the
qualified beneficiaries must be offered an
opportunity to elect COBRA continuation

coverage, regardless of how that qualified
beneficiary’s coverage was paid for before the
qualifying event.

§54.4980B-7 Duration of COBRA
continuation coverage.

The following questions-and-answers
address the duration of COBRA
continuation coverage:

Q-1: How long must COBRA
continuation coverage be made available
to a qualified beneficiary?

A-1: (a) Except for an interruption of
coverage in connection with a waiver, as
described in Q&A-4 of §54.4980B-6,
COBRA continuation coverage that has
been elected for a qualified beneficiary
must extend for at least the period
beginning on the date of the qualifying
event and ending not before the earliest
of the following dates—

(1) The last day of the maximum
required period under section
4980B(f)(2)(B)(i) (the maximum
coverage period) and, if applicable,
section 4980B(f)(8) (relating to the
optional extension of required periods
in a case where coverage is lost after the
date of, instead of on the date of, the
qualifying event);

(2) The first day for which timely
payment is not made to the plan with
respect to the qualified beneficiary (see
Q&A-5 in §54.4980B-8);

(3) The date upon which the employer
or employee organization ceases to
provide any group health plan
(including successor plans) to any
employee;

(4) The date, after the date of the
election, upon which the qualified
beneficiary first becomes covered under
any other group health plan, as
described in Q&A-2 of this section; and

(5) The date, after the date of the
election, upon which the qualified
beneficiary first becomes entitled to
Medicare benefits, as described in Q&A—
3 of this section.

(b) However, a group health plan can
terminate for cause the coverage of a
qualified beneficiary receiving COBRA
continuation coverage on the same basis
that the plan terminates for cause the
coverage of similarly situated
nonCOBRA beneficiaries. For example,
if a group health plan terminates the
coverage of active employees for the
submission of a fraudulent claim, then
the coverage of a qualified beneficiary
can also be terminated for the
submission of a fraudulent claim.
Notwithstanding the preceding two
sentences, the coverage of a qualified
beneficiary can be terminated for failure
to make timely payment to the plan only
if payment is not timely under the rules
of Q&A-5 in §54.4980B-8.

(c) In the case of an individual who
is not a qualified beneficiary and who

is receiving coverage under a group
health plan solely because of the
individual’s relationship to a qualified
beneficiary, if the plan’s obligation to
make COBRA continuation coverage
available to the qualified beneficiary
ceases under this section, the plan is not
obligated to make coverage available to
the individual who is not a qualified
beneficiary.

Q-2: When may a plan terminate a
qualified beneficiary’s COBRA
continuation coverage due to coverage
under another group health plan?

A-2: (a) If a qualified beneficiary first
becomes covered under another group
health plan (including for this purpose
any group health plan of a governmental
employer or employee organization)
after the date on which COBRA
continuation coverage is elected for the
qualified beneficiary and the other
coverage satisfies the requirements of
paragraphs (b), (c), and (d) of this Q&A—
2, then the plan may terminate the
qualified beneficiary’s COBRA
continuation coverage upon the date on
which the qualified beneficiary first
becomes covered under the other group
health plan (even if the other coverage
is less valuable to the qualified
beneficiary). By contrast, if a qualified
beneficiary first becomes covered under
another group health plan on or before
the date on which COBRA continuation
coverage is elected, then the other
coverage cannot be a basis for
terminating the qualified beneficiary’s
COBRA continuation coverage.

(b) The requirement of this paragraph
(b) is satisfied if the qualified
beneficiary is actually covered, rather
than merely eligible to be covered,
under the other group health plan.

(c) The requirement of this paragraph
(c) is satisfied if the other group health
plan is a plan that is not maintained by
the employer or employee organization
that maintains the plan under which
COBRA continuation coverage must
otherwise be made available.

(d) The requirement of this paragraph
(d) is satisfied if the other group health
plan does not contain any exclusion or
limitation with respect to any
preexisting condition of the qualified
beneficiary (other than such an
exclusion or limitation that does not
apply to, or is satisfied by, the qualified
beneficiary by reason of the provisions
in section 9801 (relating to limitations
on preexisting condition exclusion
periods in group health plans)).

(e) The rules of this Q&A-2 are
illustrated by the following examples:

Example 1. (i) Employer X maintains a
group health plan subject to COBRA. C is an
employee covered under the plan. C is also
covered under a group health plan
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maintained by Employer Y, the employer of
C’s spouse. C terminates employment (for
reasons other than gross misconduct), and
the termination of employment causes C to
lose coverage under X'’s plan (and, thus, is
a qualifying event). C elects to receive
COBRA continuation coverage under X’s
plan.

(ii) Under these facts, X’s plan cannot
terminate C’s COBRA continuation coverage
on the basis of C’s coverage under Y’s plan.

Example 2. (i) Employer W maintains a
group health plan subject to COBRA. D is an
employee covered under the plan. D
terminates employment (for reasons other
than gross misconduct), and the termination
of employment causes D to lose coverage
under W'’s plan (and, thus, is a qualifying
event). D elects to receive COBRA
continuation coverage under W'’s plan. Later
D becomes employed by Employer V and is
covered under V'’s group health plan. D’s
coverage under V'’s plan is not subject to any
exclusion or limitation with respect to any
preexisting condition of D.

(if) Under these facts, W can terminate D’s
COBRA continuation coverage on the date D
becomes covered under V'’s plan.

Example 3. (i) The facts are the same as in
Example 2, except that D becomes employed
by V and becomes covered under V's group
health plan before D elects COBRA
continuation coverage under W'’s plan.

(ii) Because the termination of employment
is a qualifying event, D must be offered
COBRA continuation coverage under W's
plan, and W is not permitted to terminate D’s
COBRA continuation coverage on account of
D’s coverage under V'’s plan because D first
became covered under Vs plan before
COBRA continuation coverage was elected
for D.

Q-3: When may a plan terminate a
qualified beneficiary’s COBRA
continuation coverage due to the
qualified beneficiary’s entitlement to
Medicare benefits?

A-3: (a) If a qualified beneficiary first
becomes entitled to Medicare benefits
under Title XVIII of the Social Security
Act (42 U.S.C. 1395-1395¢gq) after the
date on which COBRA continuation
coverage is elected for the qualified
beneficiary, then the plan may terminate
the qualified beneficiary’s COBRA
continuation coverage upon the date on
which the qualified beneficiary becomes
so entitled. By contrast, if a qualified
beneficiary first becomes entitled to
Medicare benefits on or before the date
that COBRA continuation coverage is
elected, then the qualified beneficiary’s
entitlement to Medicare benefits cannot
be a basis for terminating the qualified
beneficiary’s COBRA continuation
coverage.

(b) A qualified beneficiary becomes
entitled to Medicare benefits upon the
effective date of enrollment in either
part A or B, whichever occurs earlier.
Thus, merely being eligible to enroll in
Medicare does not constitute being
entitled to Medicare benefits.

Q—4: [Reserved]

A-4: [Reserved]

Q-5: How does a qualified beneficiary
become entitled to a disability
extension?

A-5: (a) A qualified beneficiary
becomes entitled to a disability
extension if the requirements of
paragraphs (b), (c), and (d) of this Q&A—
5 are satisfied with respect to the
qualified beneficiary. If the disability
extension applies with respect to a
qualifying event, it applies with respect
to each qualified beneficiary entitled to
COBRA continuation coverage because
of that qualifying event. Thus, for
example, the 29-month maximum
coverage period applies to each
qualified beneficiary who is not
disabled as well as to the qualified
beneficiary who is disabled, and it
applies independently with respect to
each of the qualified beneficiaries. See
Q&A-1 in §54.4980B-8, which permits
a plan to require payment of an
increased amount during the disability
extension.

(b) The requirement of this paragraph
(b) is satisfied if a qualifying event
occurs that is a termination, or
reduction of hours, of a covered
employee’s employment.

(c) The requirement of this paragraph
(c) is satisfied if an individual (whether
or not the covered employee) who is a
qualified beneficiary in connection with
the qualifying event described in
paragraph (b) of this Q&A-5 is
determined under Title Il or XVI of the
Social Security Act (42 U.S.C. 401-433
or 1381-1385) to have been disabled at
any time during the first 60 days of
COBRA continuation coverage. For this
purpose, the period of the first 60 days
of COBRA continuation coverage is
measured from the date of the qualifying
event described in paragraph (b) of this
Q&A-5 (except that if a loss of coverage
would occur at a later date in the
absence of an election for COBRA
continuation coverage and if the plan
provides for the extension of the
required periods in accordance with
section 4980B(f)(8), then the period of
the first 60 days of COBRA continuation
coverage is measured from the date on
which the coverage would be lost).
However, in the case of a qualified
beneficiary who is a child born to or
placed for adoption with a covered
employee during a period of COBRA
continuation coverage, the period of the
first 60 days of COBRA continuation
coverage is measured from the date of
birth or placement for adoption. For
purposes of this paragraph (c), an
individual is determined to be disabled
within the first 60 days of COBRA
continuation coverage if the individual

has been determined under Title Il or
XVI of the Social Security Act to have
been disabled before the first day of
COBRA continuation coverage and has
not been determined to be no longer
disabled at any time between the date of
that disability determination and the
first day of COBRA continuation
coverage.

(d) The requirement of this paragraph
(d) is satisfied if any of the qualified
beneficiaries affected by the qualifying
event described in paragraph (b) of this
Q&A-5 provides notice to the plan
administrator of the disability
determination on a date that is both
within 60 days after the date the
determination is issued and before the
end of the original 18-month maximum
coverage period that applies to the
qualifying event.

Q-6: Under what circumstances can
the maximum coverage period be
expanded?

A-6: (a) The maximum coverage
period can be expanded if the
requirements of Q&A-5 of this section
(relating to the disability extension) or
paragraph (b) of this Q&A—6 are
satisfied.

(b) The requirements of this paragraph
(b) are satisfied if a qualifying event that
gives rise to an 18-month maximum
coverage period (or a 29-month
maximum coverage period in the case of
a disability extension) is followed,
within that 18-month period (or within
that 29-month period, in the case of a
disability extension), by a second
qualifying event (for example, a death or
a divorce) that gives rise to a 36-month
maximum coverage period. (Thus, a
termination of employment following a
qualifying event that is a reduction of
hours of employment cannot be a
second qualifying event that expands
the maximum coverage period; the
bankruptcy of the employer also cannot
be a second qualifying event that
expands the maximum coverage period.)
In such a case, the original 18-month
period (or 29-month period, in the case
of a disability extension) is expanded to
36 months, but only for those
individuals who were qualified
beneficiaries under the group health
plan in connection with the first
qualifying event and who are still
qualified beneficiaries at the time of the
second qualifying event. No qualifying
event (other than a qualifying event that
is the bankruptcy of the employer) can
give rise to a maximum coverage period
that ends more than 36 months after the
date of the first qualifying event (or
more than 36 months after the date of
the loss of coverage, in the case of a plan
that provides for the extension of the
required periods). For example, if an



5186

Federal Register/Vol. 64, No. 22/Wednesday, February 3, 1999/Rules and Regulations

employee covered by a group health
plan that is subject to COBRA
terminates employment (for reasons
other than gross misconduct) on
December 31, 2000, the termination is a
qualifying event giving rise to a
maximum coverage period that extends
for 18 months to June 30, 2002. If the
employee dies after the employee and
the employee’s spouse and dependent
children have elected COBRA
continuation coverage and on or before
June 30, 2002, the spouse and
dependent children (except anyone
among them whose COBRA
continuation coverage had already
ended for some other reason) will be
able to receive COBRA continuation
coverage through December 31, 2003.

Q-7: If health coverage is provided to
a qualified beneficiary after a qualifying
event without regard to COBRA
continuation coverage (for example, as a
result of state or local law, the
Uniformed Services Employment and
Reemployment Rights Act of 1994 (38
U.S.C. 4315), industry practice, a
collective bargaining agreement,
severance agreement, or plan
procedure), will such alternative
coverage extend the maximum coverage
period?

A-7: (a) No. The end of the maximum
coverage period is measured solely as
described in Q&A-1 and Q&A-6 of this
section, which is generally from the date
of the qualifying event.

(b) If the alternative coverage does not
satisfy all the requirements for COBRA
continuation coverage, or if the amount
that the group health plan requires to be
paid for the alternative coverage is
greater than the amount required to be
paid by similarly situated nonCOBRA
beneficiaries for the coverage that the
qualified beneficiary can elect to receive
as COBRA continuation coverage, the
plan covering the qualified beneficiary
immediately before the qualifying event
must offer the qualified beneficiary
receiving the alternative coverage the
opportunity to elect COBRA
continuation coverage. See Q&A-1 of
§54.4980B-6.

(c) If an individual rejects COBRA
continuation coverage in favor of
alternative coverage, then, at the
expiration of the alternative coverage
period, the individual need not be
offered a COBRA election. However, if
the individual receiving alternative
coverage is a covered employee and the
spouse or a dependent child of the
individual would lose that alternative
coverage as a result of a qualifying event
(such as the death of the covered
employee), the spouse or dependent
child must be given an opportunity to
elect to continue that alternative

coverage, with a maximum coverage
period of 36 months measured from the
date of that qualifying event.

Q-8: Must a qualified beneficiary be
given the right to enroll in a conversion
health plan at the end of the maximum
coverage period for COBRA
continuation coverage?

A-8: If a qualified beneficiary’s
COBRA continuation coverage under a
group health plan ends as a result of the
expiration of the maximum coverage
period, the group health plan must,
during the 180-day period that ends on
that expiration date, provide the
qualified beneficiary the option of
enrolling under a conversion health
plan if such an option is otherwise
generally available to similarly situated
nonCOBRA beneficiaries under the
group health plan. If such a conversion
option is not otherwise generally
available, it need not be made available
to qualified beneficiaries.

§54.4980B-8 Paying for COBRA
continuation coverage.

The following questions-and-answers
address paying for COBRA continuation
coverage:

Q-1: Can a group health plan require
payment for COBRA continuation
coverage?

A-1: (a) Yes. For any period of
COBRA continuation coverage, a group
health plan can require the payment of
an amount that does not exceed 102
percent of the applicable premium for
that period. (See paragraph (b) of this
Q&A-1 for a rule permitting a plan to
require payment of an increased amount
due to the disability extension.) The
applicable premium is defined in
section 4980B(f)(4). A group health plan
can terminate a qualified beneficiary’s
COBRA continuation coverage as of the
first day of any period for which timely
payment is not made to the plan with
respect to that qualified beneficiary (see
Q&A-1 of §54.4980B-7). For the
meaning of timely payment, see Q&A—
5 of this section.

(b) A group health plan is permitted
to require the payment of an amount
that does not exceed 150 percent of the
applicable premium for any period of
COBRA continuation coverage covering
a disabled qualified beneficiary (for
example, whether single or family
coverage) if the coverage would not be
required to be made available in the
absence of a disability extension. (See
Q&A-5 of §54.4980B-7 for rules to
determine whether a qualified
beneficiary is entitled to a disability
extension.) A plan is not permitted to
require the payment of an amount that
exceeds 102 percent of the applicable
premium for any period of COBRA

continuation coverage to which a
qualified beneficiary is entitled without
regard to the disability extension. Thus,
if a qualified beneficiary entitled to a
disability extension experiences a
second qualifying event within the
original 18-month maximum coverage
period, then the plan is not permitted to
require the payment of an amount that
exceeds 102 percent of the applicable
premium for any period of COBRA
continuation coverage. By contrast, if a
qualified beneficiary entitled to a
disability extension experiences a
second qualifying event after the end of
the original 18-month maximum
coverage period, then the plan may
require the payment of an amount that
is up to 150 percent of the applicable
premium for the remainder of the period
of COBRA continuation coverage (that
is, from the beginning of the 19th month
through the end of the 36th month) as
long as the disabled qualified
beneficiary is included in that coverage.
The rules of this paragraph (b) are
illustrated by the following examples; in
each example the group health plan is
subject to COBRA:

Example 1. (i) An employer maintains a
group health plan. The plan determines the
cost of covering individuals under the plan
by reference to two categories, individual
coverage and family coverage, and the
applicable premium is determined for those
two categories. An employee and members of
the employee’s family are covered under the
plan. The employee experiences a qualifying
event that is the termination of the
employee’s employment. The employee’s
family qualifies for the disability extension
because of the disability of the employee’s
spouse. (Timely notice of the disability is
provided to the plan administrator.) Timely
payment of the amount required by the plan
for COBRA continuation coverage for the
family (which does not exceed 102 percent
of the cost of family coverage under the plan)
was made to the plan with respect to the
employee’s family for the first 18 months of
COBRA continuation coverage, and the
disabled spouse and the rest of the family
continue to receive COBRA continuation
coverage through the 29th month.

(i) Under these facts, the plan may require
payment of up to 150 percent of the
applicable premium for family coverage in
order for the family to receive COBRA
continuation coverage from the 19th month
through the 29th month. If the plan
determined the cost of coverage by reference
to three categories (such as employee,
employee-plus-one-dependent, employee-
plus-two-or-more-dependents) or more than
three categories, instead of two categories,
the plan could still require, from the 19th
month through the 29th month of COBRA
continuation coverage, the payment of 150
percent of the cost of coverage for the
category of coverage that included the
disabled spouse.

Example 2. (i) The facts are the same as in
Example 1, except that only the covered
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employee elects and pays for the first 18
months of COBRA continuation coverage.

(ii) Even though the employee’s disabled
spouse does not elect or pay for COBRA
continuation coverage, the employee satisfies
the requirements for the disability extension
to apply with respect to the employee’s
qualifying event. Under these facts, the plan
may not require the payment of more than
102 percent of the applicable premium for
individual coverage for the entire period of
the employee’s COBRA continuation
coverage, including the period from the 19th
month through the 29th month. If COBRA
continuation coverage had been elected and
paid for with respect to other nondisabled
members of the employee’s family, then the
plan could not require the payment of more
than 102 percent of the applicable premium
for family coverage (or for any other
appropriate category of coverage that might
apply to that group of qualified beneficiaries
under the plan, such as employee-plus-one-
dependent or employee-plus-two-or-more-
dependents) for those family members to
continue their coverage from the 19th month
through the 29th month.

(c) A group health plan does not fail
to comply with section 9802(b) and
§54.9802-1T(b) (which generally
prohibit an individual from being
charged, on the basis of health status, a
higher premium than that charged for
similarly situated individuals enrolled
in the plan) with respect to a qualified
beneficiary entitled to the disability
extension merely because the plan
requires payment of an amount
permitted under paragraph (b) of this
Q&A-1.

Q-2: When is the applicable premium
determined and when can a group
health plan increase the amount it
requires to be paid for COBRA
continuation coverage?

A-2: (a) The applicable premium for
each determination period must be
computed and fixed by a group health
plan before the determination period
begins. A determination period is any
12-month period selected by the plan,
but it must be applied consistently from
year to year. The determination period
is a single period for any benefit
package. Thus, each qualified
beneficiary does not have a separate
determination period beginning on the
date (or anniversaries of the date) that
COBRA continuation coverage begins
for that qualified beneficiary.

(b) During a determination period, a
plan can increase the amount it requires
to be paid for a qualified beneficiary’s
COBRA continuation coverage only in
the following three cases:

(1) The plan has previously charged
less than the maximum amount
permitted under Q&A-1 of this section
and the increased amount required to be
paid does not exceed the maximum

amount permitted under Q&A-1 of this
section;

(2) The increase occurs during the
disability extension and the increased
amount required to be paid does not
exceed the maximum amount permitted
under paragraph (b) of Q&A-1 of this
section; or

(3) A qualified beneficiary changes
the coverage being received (see
paragraph (c) of this Q&A-2 for rules on
how the amount the plan requires to be
paid may or must change when a
qualified beneficiary changes the
coverage being received).

(c) If a plan allows similarly situated
active employees who have not
experienced a qualifying event to
change the coverage they are receiving,
then the plan must also allow each
qualified beneficiary to change the
coverage being received on the same
terms as the similarly situated active
employees. (See Q&A—-4 in §54.4980B—
5.) If a qualified beneficiary changes
coverage from one benefit package (or a
group of benefit packages) to another
benefit package (or another group of
benefit packages), or adds or eliminates
coverage for family members, then the
following rules apply. If the change in
coverage is to a benefit package, group
of benefit packages, or coverage unit
(such as family coverage, self-plus-one-
dependent, or self-plus-two-or-more-
dependents) for which the applicable
premium is higher, then the plan may
increase the amount that it requires to
be paid for COBRA continuation
coverage to an amount that does not
exceed the amount permitted under
Q&A-1 of this section as applied to the
new coverage. If the change in coverage
is to a benefit package, group of benefit
packages, or coverage unit (such as
individual or self-plus-one-dependent)
for which the applicable premium is
lower, then the plan cannot require the
payment of an amount that exceeds the
amount permitted under Q&A-1 of this
section as applied to the new coverage.

Q-3: Must a plan allow payment for
COBRA continuation coverage to be
made in monthly installments?

A-3: Yes. A group health plan must
allow payment for COBRA continuation
coverage to be made in monthly
installments. A group health plan is
permitted to also allow the alternative of
payment for COBRA continuation
coverage being made at other intervals
(for example, weekly, quarterly, or
semiannually).

Q-4: Is a plan required to allow a
qualified beneficiary to choose to have
the first payment for COBRA
continuation coverage applied
prospectively only?

A-4: No. A plan is permitted to apply
the first payment for COBRA
continuation coverage to the period of
coverage beginning immediately after
the date on which coverage under the
plan would have been lost on account
of the qualifying event. Of course, if the
group health plan allows a qualified
beneficiary to waive COBRA
continuation coverage for any period
before electing to receive COBRA
continuation coverage, the first payment
is not applied to the period of the
waiver.

Q-5: What is timely payment for
COBRA continuation coverage?

A-5: (a) Except as provided in this
paragraph (a) or in paragraph (b) or (d)
of this Q&A-5, timely payment for a
period of COBRA continuation coverage
under a group health plan means
payment that is made to the plan by the
date that is 30 days after the first day of
that period. Payment that is made to the
plan by a later date is also considered
timely payment if either—

(1) Under the terms of the plan,
covered employees or qualified
beneficiaries are allowed until that later
date to pay for their coverage for the
period; or

(2) Under the terms of an arrangement
between the employer or employee
organization and an insurance company,
health maintenance organization, or
other entity that provides plan benefits
on the employer’s or employee
organization’s behalf, the employer or
employee organization is allowed until
that later date to pay for coverage of
similarly situated nonCOBRA
beneficiaries for the period.

(b) Notwithstanding paragraph (a) of
this Q&A-5, a plan cannot require
payment for any period of COBRA
continuation coverage for a qualified
beneficiary earlier than 45 days after the
date on which the election of COBRA
continuation coverage is made for that
qualified beneficiary.

(c) If, after COBRA continuation
coverage has been elected for a qualified
beneficiary, a provider of health care
(such as a physician, hospital, or
pharmacy) contacts the plan to confirm
coverage of a qualified beneficiary for a
period for which the plan has not yet
received payment, the plan must give a
complete response to the health care
provider about the qualified
beneficiary’s COBRA continuation
coverage rights, if any, described in
paragraphs (a), (b), and (d) of this Q&A—
5. For example, if the plan provides
coverage during the 30- and 45-day
grace periods described in paragraphs
(a) and (b) of this Q&A-5 but cancels
coverage retroactively if payment is not
made by the end of the applicable grace
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period, then the plan must inform a
provider with respect to a qualified
beneficiary for whom payment has not
been received that the qualified
beneficiary is covered but that the
coverage is subject to retroactive
termination if timely payment is not
made. Similarly, if the plan cancels
coverage if it has not received payment
by the first day of a period of coverage
but retroactively reinstates coverage if
payment is made by the end of the grace
period for that period of coverage, then
the plan must inform the provider that
the qualified beneficiary currently does
not have coverage but will have
coverage retroactively to the first date of
the period if timely payment is made.
(See paragraph (b) of Q&A-3 in
§54.4980B-6 for similar rules that the
plan must follow in confirming coverage
during the election period.)

(d) If timely payment is made to the
plan in an amount that is not
significantly less than the amount the
plan requires to be paid for a period of
coverage, then the amount paid is
deemed to satisfy the plan’s requirement
for the amount that must be paid, unless
the plan notifies the qualified
beneficiary of the amount of the
deficiency and grants a reasonable
period of time for payment of the
deficiency to be made. For this purpose,
as a safe harbor, 30 days after the date
the notice is provided is deemed to be
a reasonable period of time.

(e) Payment is considered made on
the date on which it is sent to the plan.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

PAR. 3. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

PAR. 4. In §602.101, paragraph (c) is
amended by adding entries in numerical
order to the table to read as follows:

§602.101 OMB Control numbers.

* * * * *

(C)* * *

CFR part or section where O?\:/Iuénzgtn-

identified and described trol No.

* * * * *
54.4980B—6 .......coovvviieiiinrinnn 1545-1581
54.4980B—7 ... ... 1545-1581
54.4980B—8 ........ccoooviieiiiiiie 1545-1581

* * * * *

Approved: December 28, 1998.
Robert E. Wenzel,
Deputy Commissioner of Internal Revenue.
Donald C. Lubick,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 99-1520 Filed 2—2-99; 8:45 am]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

Recommended Test Methods for State
Implementation Plans

40 CFR Part 51

CFR Correction

In Title 40 of the Code of Federal
Regulations, parts 50 to 51, revised as of
July 1, 1998, the text appearing on page
345 duplicates the text on page 344 and
should be removed. As corrected the
text on page 345 should read as follows:

* * * * *

high level of precision and accuracy for the
purposes of this test. This method is not
meant to replace the calibration requirements
of test methods. In addition to the
requirements in this method, all the
calibration requirements of the applicable
test method must also be met.

3.2.1 Prepare the gas dilution system
according to the manufacturer’s instructions.
Using the high-level supply gas, prepare, at
a minimum, two dilutions within the range
of each dilution device utilized in the
dilution system (unless, as in critical orifice
systems, each dilution device is used to make
only one dilution; in that case, prepare one
dilution for each dilution device). Dilution
device in this method refers to each mass
flow controller, critical orifice, capillary tube,
positive displacement pump, or any other
device which is used to achieve gas dilution.

3.2.2 Calculate the predicted concentration
for each of the dilutions based on the flow
rates through the gas dilution system (or the
dilution ratios) and the certified
concentration of the high-level supply gas.

3.2.3 Introduce each of the dilutions from
Section 3.2.1 into the analyzer or monitor
one at a time and determine the instrument
response for each of the dilutions.

3.2.4 Repeat the procedure in Section 3.2.3
two times, i.e., until three injections are
made at each dilution level. Calculate the
average instrument response for each
triplicate injection at each dilution level. No
single injection shall differ by more than +2
percent from the average instrument response
for that dilution.

3.2.5 For each level of dilution, calculate
the difference between the average
concentration output recorded by the
analyzer and the predicted concentration
calculated in Section 3.2.2. The average
concentration output from the analyzer shall
be within +2 percent of the predicted value.

3.2.6 Introduce the mid-level supply gas
directly into the analyzer, bypassing the gas

dilution system. Repeat the procedure twice
more, for a total of three mid-level supply gas
injections. Calculate the average analyzer
output concentration for the mid-level
supply gas. The difference between the
certified concentration of the mid-level
supply gas and the average instrument
response shall be within +2 percent.

3.3 If the gas dilution system meets the
criteria listed in Section 3.2, the gas dilution
system may be used throughout that field
test. If the gas dilution system fails any of the
criteria listed in Section 3.2, and the tester
corrects the problem with the gas dilution
system, the procedure in Section 3.2 must be
repeated in its entirety and all the criteria in
Section 3.2 must be met in order for the gas
dilution system to be utilized in the test.

4. References

1. “EPA Traceability Protocol for Assay
and Certification of Gaseous Calibration
Standards,” EPA-600/R93/224, Revised
September 1993.

[55 FR 14249, Apr. 17, 1990; 55 FR 24687,
June 18, 1990, as amended at 55 FR 37606,
Sept. 12, 1990; 56 FR 6278, Feb. 15, 1991; 56
FR 65435, Dec. 17, 1991; 60 FR 28054, May
30, 1995; 62 FR 32502, June 16, 1997]

Appendixes N-O [Reserved]

Appendix P to Part 51—Minimum Emission
Monitoring Requirements

1.0 Purpose. This appendix P sets forth the
minimum requirements for continuous
emission monitoring and recording that each
State Implementation Plan must include in
order to be approved under the provisions of
40 CFR 51.165(b). These requirements
include the source categories to be affected;
emission monitoring, recording, and
reporting requirements for those sources;
performance specifications for accuracy,
reliability, and durability of acceptable
monitoring systems; and techniques to
convert emission data to units of the
applicable State emission standard. Such
data must be reported to the State as an
indication of whether proper maintenance
and operating procedures are being utilized
by source operators to maintain emission
levels at or below emission standards. Such
data may be used directly or indirectly for
compliance determination or any other
purpose deemed appropriate by the State.
Though the monitoring requirements are
specified in detail, States are given some
flexibility to resolve difficulties that may
arise during the implementation of these
regulations.

1.1 Applicability. The State plan shall
require the owner or operator of an emission
source in a category listed in this appendix
to: (1) Install, calibrate, operate, and maintain
all monitoring equipment necessary for
continuously monitoring the pollutants
specified in this appendix for the applicable
source category; and (2) complete the
installation and performance tests of such
equipment and begin monitoring and
recording within 18 months of plan approval
or promulgation. The source categories and
the respective monitoring requirements are
listed below.

1.1.1 Fossil fuel-fired steam generators, as
specified in paragraph 2.1 of this appendix,
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shall be monitored for opacity, nitrogen
oxides emissions, sulfur dioxide emissions,
and oxygen or carbon dioxide.

1.1.2 Fluid bed catalytic cracking unit
catalyst regenerators, as specified in
paragraph 2.4 of this appendix, shall be
monitored for opacity.

* * * * *

[FR Doc. 99-55507 Filed 2—-2-99; 8:45 am]
BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[FRL-6229-9]

Section 112(1) Approval of the State of
Florida’'s Construction Permitting
Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule: Clarification.

SUMMARY: On February 1, 1996 (61 FR
3572), the Environmental Protection
Agency published in the Federal
Register a direct final rule for State
Implementation Plan (SIP) and section
112(1) approval of the State of Florida’s
minor source operating permit program
so that Florida could begin to issue
federally-enforceable operating permits
on a source’s potential emissions and
thereby avoid major source
applicability. Today’s action is taken to
clarify that EPA’s section 112(1)
approval of the Florida minor source
operating permit program be extended
to the State’s minor source
preconstruction permitting program as
well as the operating permit program to
allow Florida to issue both Federally-
enforceable construction permits and
Federally-enforceable operating permits
pursuant to section 112 of the Clean Air
Act (CAA) as amended in 1990.

DATES: This direct final rule clarification
is effective April 5, 1999 without further
notice, unless EPA receives adverse
comment by March 5, 1999. If adverse
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: All comments should be
addressed to: Lee Page, U.S.
Environmental Protection Agency,
Region 4, Air and Radiation Technology
Branch, Atlanta Federal Center, 61
Forsyth Street, SW, Atlanta, Georgia
30303-8909; page.lee@epamail.epa.gov.
Copies of Florida’s original submittal
and accompanying documentation are
available for public review during

normal business hours, at the address
listed above.

FOR FURTHER INFORMATION CONTACT: Lee
Page, U.S. Environmental Protection
Agency, Region 4, Air and Radiation
Technology Branch, Atlanta Federal
Center, 61 Forsyth Street, SW, Atlanta,
GA 30303, Phone: (404) 562—9131;
page.lee@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

l. Background

On December 21, 1994, the State of
Florida, through the Florida Department
of Environmental Protection (FDEP)
submitted a SIP revision designed to
make certain permits issued under the
State’s existing minor source operating
permit program Federally-enforceable
pursuant to EPA requirements as
specified in a Federal Register notice,
“Requirements for the preparation,
adoption, and submittal of
implementation plans; air quality, new
source review; final rules,” (see 54 FR
22274, June 28, 1989). Additional
materials were provided by the FDEP to
EPA in a supplemental submittal on
April 24, 1995.

The intent of Florida’s December 21,
1994, submittal was to request SIP
approval and 112(l) approval of certain
operating permits issued under the
State’s existing minor source operating
permit program and also to request
112(l) approval of certain construction
permits issued under the same minor
source operating permit program.
However, the EPA approval of the
state’s construction permit program was
not addressed in the February 1, 1996,
FR notice.

Florida will continue to issue permits
which are not Federally-enforceable
under its existing minor source
operating permit program and the minor
source construction permit program as it
has done in the past. Today’s action
clarifies that certain operating and
construction permits issued under the
State’s minor source permitting program
that has been approved under section
112(l), provide Federally-enforceable
permit limits to sources of hazardous air
pollutants pursuant to section 112 of the
CAA.

Eligibility for Federally-enforceable
construction permits extends not only to
permits issued after the effective date of
this rule, but also to permits issued
under the State’s current rule after
February 1, 1996. For minor source
construction permits issued in a manner
consistent with both State regulations
and established federal criteria, EPA
considers all such construction permits
as federally-enforceable as of February
1, 1996.

I1. Final Action

In this action, EPA is clarifying that
previous section 112(1) approve of the
State of Florida’s minor source
operating permit program be extended
to the State’s minor source
preconstruction permitting program as
well as the operating permit program to
allow Florida to issue both Federally-
enforceable construction permits and
Federally-enforceable operating permits
pursuant to section 112 of the Clean Air
Act as amended in 1990.

The EPA is publishing this rule
without prior proposal because the
Agency views this as a noncontroversial
submittal and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the section 112(1)
revision should adverse comments be
filed. This rule will be effective April 5,
1999 without further notice unless the
Agency receives adverse comments by
March 5, 1999.

If the EPA receives such comments,
then EPA will publish a document
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period.
Parties interested in commenting should
do so at this time. If no such comments
are received, the public is advised that
this rule will be effective on April 5,
1999 and no further action will be taken
on the proposed rule.

I11. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ‘“Regulatory Planning
and Review.”

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to the
OMB a description of the extent of
EPA’s prior consultation with
representatives of affected state, local,
and tribal governments, the nature of
their concerns, copies of written
communications from the governments,
and a statement supporting the need to
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issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments *‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.”

Today’s rule does not create a
mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “‘economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
OMB, in a separately identified section
of the preamble to the rule, a
description of the extent of EPA’s prior
consultation with representatives of
affected tribal governments, a summary
of the nature of their concerns, and a
statement supporting the need to issue
the regulation. In addition, Executive
Order 13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that

significantly or uniquely affect their
communities.”

Today'’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of E.O. 13084 do not apply
to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because section 112(l) approvals
of the Clean Air Act do not create any
new requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
section 112(l) approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

F. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal

governments, or to the private sector,
result from this action.

G. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major” rule as defined by 5 U.S.C.
804(2).

H. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by April 5, 1999.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

Dated: November 13, 1998.

A. Stanley Meiburg,
Acting Regional Administrator, Region 4.

[FR Doc. 99-2555 Filed 2-2-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[OPP-300733A; FRL-6043-7]
RIN 2070-AB78

Revocation of Tolerances for Canceled
Food Uses; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: EPA published in the Federal
Register of October 26, 1998, a
document announcing the revocation of
tolerances for residues of the pesticides
listed in the regulatory text. The
amendatory language for two of the
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sections was incorrect. This document
corrects that language.

DATES: This correction becomes
effective January 25, 1999.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Joseph
Nevola, Special Review Branch,
(7508C), Special Review and
Reregistration Division, Office of
Pesticide Programs, U.S. Environmental
Protection Agency, 401 M St., S\W.,
Washington, DC 20460. Office location:
Special Review Branch, Crystal Mall #2,
6th floor, 1921 Jefferson Davis Hwy.,
Arlington, VA. Telephone: (703) 308—
8037; e-mail: nevola.joseph@epa.gov.
SUPPLEMENTARY INFORMATION: EPA
published a document on October 26,
1998 (63 FR 57067) (FRL—6035-6),
announcing the revocation of tolerances
for residues of the pesticides listed in
the regulatory text. As part of that final
rule, the Agency amended §§ 180.410
and 180.416. However, amendments to
paragraphs (b), (c), and (d) within those
two sections had already been properly
addressed at a previous time, so these
changes were redundant. Moreover, the
final rule incorrectly reserved paragraph
(b) for both sections. This document
will correct those errors. Therefore, this
document rectifies the original tolerance
final rule by retaining only that portion
of the amendatory language that is
correct for those two sections; i.e.,
retaining only the amendments to
paragraphs (a) within 8§ 180.410 and
180.416.

l. Regulatory Assessment Requirements

This final rule does not impose any
new requirements. It only implements a
technical correction to the Code of
Federal Regulations (CFR). As such, this
action does not require review by the
Office of Management and Budget
(OMB) under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),
the Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or Executive Order
13045, entitled Protection of Children
from Environmental Health Risks and
Safety Risks (62 FR 19885, April 23,
1997). This action does not impose any
enforceable duty, contain any unfunded
mandate, or impose any significant or
unique impact on small governments as
described in the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require prior
consultation with State, local, and tribal
government officials as specified by
Executive Order 12875, entitled
Enhancing the Intergovernmental
Partnership (58 FR 58093, October 28,
1993) and Executive Order 13084,
entitled Consultation and Coordination

with Indian Tribal Governments (63 FR
27655, May 19, 1998), or special
consideration of environmental justice
related issues under Executive Order
12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994). This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Pub. L. 104-113, section
12(d) (15 U.S.C. 272 note). In addition,
since this action is not subject to notice-
and-comment requirements under the
Administrative Procedure Act (APA) or
any other statute, it is not subject to the
regulatory flexibility provisions of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.).

11. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
Agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of this rule in
the Federal Register. This is a technical
corection to the Federal Register and is
not a ‘““major rule’” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and record keeping
requirements.

Dated: January 20, 1999.

Jack E. Housenger,

Acting Director, Special Review and
Reregistration Division, Office of Pesticide
Programs.

In FR Doc. 98-28485 published on
October 26, 1998 (63 FR 57067), make
the following corrections:

§180.410 [Corrected]

1. On page 57077, in the second
column, the amendatory language for
§180.410 is corrected to read as follows:

yy. In §180.410, by amending
paragraph (a) in the table, by removing
the entries for “almonds’’; ““almond,

hulls’; “apricots”; ““peaches’; and
“plums (fresh prunes)”.

§180.416 [Corrected]

2. On page 57077, in the third
column, the amendatory language for
§180.416 is corrected to read as follows:

zz. In §180.416, by amending
paragraph (a) in the table, by removing
the entries for “‘cattle, fat”, “cattle,
meat”, “‘cattle, mbyp”’, “eggs”, “‘hogs,
fat”, ““hogs, meat”, “*hogs, mbyp”,
horses, fat”, ““horses, meat”, ‘““horses,
mbyp”, “milk”, “poultry, fat”, “poultry,
meat”, “poultry, mbyp”, ‘“‘sheep, fat”,

“sheep, meat”, and *‘sheep, mbyp”'.

[FR Doc. 99-2226 Filed 2—2—-99; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF TRANSPORTATION
Surface Transportation Board

49 CFR Part 1002
[STB Ex Parte No. 542 (Sub-No. 3)]

Regulations Governing Fees For
Services Performed in Connection
With Licensing and Related Services—
1999 Update

AGENCY: Surface Transportation Board,
DOT.

ACTION: Final rules.

SUMMARY: The Board adopts its 1999
User Fee Update and revises its fee
schedule at this time to recover the cost
associated with the January 1999
Government salary increases plus
increases to its Federal Register
publication costs.

EFFECTIVE DATE: These rules are effective
on March 5, 1999.

FOR FURTHER INFORMATION CONTACT:
David T. Groves, (202) 565-1551, or
Anne Quinlan, (202) 565-1652. [TDD
for the hearing impaired: (202) 565—
1695.]

SUPPLEMENTARY INFORMATION: The
Board’s regulations in 49 CFR 1002.3
require the Board’s user fee schedule to
be updated annually. The Board’s
regulations in 49 CFR 1002.3(a) provide
that the entire fee schedule or selected
fees can be modified more than once a
year, if necessary. The Board’s fees are
revised based on the cost study formula
set forth at 49 CFR 1002.3(d). Also, in
some previous years, selected fees were
modified to reflect new cost study data
or changes in Board or Interstate
Commerce Commission fee policy.
Because Board employees received a
salary increase of 3.68% in January
1999, we are updating our user fees to
recover the increased personnel cost.
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We also are increasing the fees to take
into account a 12.7% increase in our
publication costs. With certain
exceptions, all fees will be updated
based on our cost formula contained in
49 CFR 1002.3(d).

The fee increases involved here result
only from the mechanical application of
the update formula in 49 CFR 1002.3(d),
which was adopted through notice and
comment procedures in Regulations
Governing Fees for Services-1987
Update, 4 1.C.C.2d 137 (1987).
Therefore, we believe that notice and
comment is unnecessary for this
proceeding. See Regulations Governing
Fees For Services-1990 Update, 7
I.C.C.2d 3 (1990), Regulations Governing
Fees For Services-1991 Update, 8
I.C.C.2d 13 (1991), and Regulations
Governing Fees For Services-1993
Update, 9 1.C.C.2d 855 (1993).

We conclude that the fee changes
being adopted here will not have a
significant economic impact on a
substantial number of small entities
because the Board’s regulations provide
for waiver of filing fees for those entities
that can make the required showing of
financial hardship.

Additional information is contained
in the Board’s decision. To obtain a
copy of the full decision, write, call, or
pick up in person from DC News & Data,
Inc., Suite 210, Surface Transportation
Board, 1925 K Street, N.W., Washington,
DC 20423-0001. Telephone: (202) 289—
4357. [Assistance for the hearing
impaired is available through TDD
services (202) 565-1695.]

List of Subjects in 49 CFR Part 1002

Administrative practice and
procedure, Common carriers, Freedom
of information, User fees.

Decided: January 27, 1999.

By the Board, Chairman Morgan and Vice
Chairman Clyburn.

Vernon A. Williams,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, part 1002,
of the Code of Federal Regulations is
amended as follows:

PART 1002—FEES

1. The authority citation for part 1002
continues to read as follows:

Authority: 5 U.S.C. 552(a)(4)(A) and 553;
31 U.S.C. 9701 and 49 U.S.C. 721(a).

2. Section 1002.1 is amended by
revising paragraphs (b) through (d) and
(e)(1) and the chart in paragraph (f)(6) to
read as follows:

§1002.1 Fees for record search, review,
copying, certification, and related services.
* * * * *

(b) Service involved in examination of
tariffs or schedules for preparation of
certified copies of tariffs or schedules or
extracts therefrom at the rate of $26.00
per hour.

(c) Service involved in checking
records to be certified to determine
authenticity, including clerical work,
etc., incidental thereto, at the rate of
$18.00 per hour.

(d) Electrostatic copies of tariffs,
reports, and other public documents, at
the rate of $0.90 per letter or legal size
exposure. A minimum charge of $5.00
will be made for this service.

* * * * *

(e) * X *

(1) A fee of $46.00 per hour for
professional staff time will be charged
when it is required to fulfill a request
for ADP data.

* * * * *
* * *
(6) * X *
Grade Rate

GS—1 oo $7.83
8.52
9.60
GS—4 oo 10.78
GS—5 e 12.06
GS-6 13.44
GS—7 14.94
GS-8 16.54
GS-9 18.27
GS-10 20.12
GS-11 22.11
GS-12 26.50
GS-13 31.51
GS-14 37.24
GS-15 and over 43.80

Type of proceeding

Fee

* * * * *

2.1n §1002.2 paragraph (f) is revised
to read as follows:

§1002.2 Filing fees.

* * * * *

(f) Schedule of filing fees.

Type of proceeding Fee

PART I: Non-Rail Applications or
Proceedings to Enter Upon a
Particular Financial Transaction
or Joint Arrangement

(1) An application for the pooling or
division of traffic .........cccceviiennn.
(2) An application involving the pur-
chase, lease, consolidation,
merger, or acquisition of control
of a motor carrier of passengers
under 49 U.S.C. 14303 ...............
(3) An application for approval of a
non-rail rate association agree-
ment. 49 U.S.C. 13703 ...............
(4) An application for approval of
an amendment to a non-rail rate
association agreement:
(i) Significant amendment ........
(ii) Minor amendment ..............

$2,900

1,300

18,100

3,000
60

(5) An application for temporary au-
thority to operate a motor carrier
of passengers. 49 U.S.C.
14303(0) weeverveeeenieeeneee e

(6)—(10) [Reserved]

PART II: Rail Licensing Proceed-
ings other than Abandonment or
Discontinuance Proceedings

(11):

(i) An application for a certifi-
cate authorizing the exten-
sion, acquisition, or oper-
ation of lines of railroad. 49
U.S.C. 10901 ..ccoevvvrvrireiene

(ii) Notice of exemption under
49 CFR 1150.31-1150.35 ...

(i) Petition for exemption
under 49 U.S.C. 10502 ........

(12):

(i) An application involving the
construction of a rail line ......

(i) A notice of exemption in-
volving construction of a rail
line under 49 CFR 1150.36

(i) A petition for exemption
under 49 U.S.C. 10502 in-
volving construction of a rail
lINE e

(13) A Feeder Line Development
Program application filed under
49 U.S.C. 10907(b)(1)(A)() or
10907 (D) (L)(A)(ii) wevrveerereareeriiaanns

(14):

(i) An application of a class Il
or class Il carrier to acquire
an extended or additional
rail line under 49 U.S.C.
10902 ..ooiiiiiiieeeee e

(ii) Notice of exemption under
49 CFR 1150.41-1150.45 ...

(i) Petition for exemption
under 49 U.S.C. 10502 relat-
ing to an exemption from the
provisions of 49 U.S.C.
10902 ..ooiiiiiiieeeeee

(15) A notice of a modified certifi-
cate of public convenience and
necessity under 49 CFR
1150.21-1150.24 ....coovverieeinens

(16)—(20) [Reserved]

PART IIl: Rail Abandonment or
Discontinuance of Transpor-
tation Services Proceedings

(21):

(i) An application for authority
to abandon all or a portion
of a line of railroad or dis-
continue operation thereof
filed by a railroad (except
applications filed by Consoli-
dated Rail Corporation pur-
suant to the Northeast Rail
Service Act [Subtitle E of
Title XI of Pub. L. 97-35],
bankrupt railroads, or ex-
empt abandonments) ...........

(ii) Notice of an exempt aban-
donment or discontinuance
under 49 CFR 1152.50 ........

(i) A petition for exemption
under 49 U.S.C. 10502 ........

300

4,700
1,200

8,200

48,800

1,200

48,800

2,600

4,100

1,200

4,300

1,100

14,500

2,500

4,100
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Type of proceeding Fee Type of proceeding Fee Type of proceeding Fee

(22) An application for authority to (i) Significant transaction ........ 195,300 (58) A petition for declaratory
abandon all or a portion of a line (iii) Minor transaction ............... 5,200 order:
of a railroad or operation thereof (iv) A notice of an exempt (i) A petition for declaratory
filed by Consolidated Rail Cor- transaction under 49 CFR order involving a dispute
poration pursuant to Northeast 1180.2(d) .evvvieiiiiiie e 800 over an existing rate or prac-

Rail Service ACt .......ccooeeeieeiin. 300 (v) Responsive application ...... 5,200 tice which is comparable to

(23) Abandonments filed by bank- (vi) Petition for exemption a complaint proceeding ........ 1,000
rupt railroads .......cccceeiiiiiiniinnne 1,200 under 49 U.S.C. 10502 ........ 6,100 (ii) All other petitions for de-

(24) A request for waiver of filing (41) An application of a carrier or claratory order .........cc.ccceuene 1,400
requirements for abandonment carriers to purchase, lease, or (59) An application for shipper anti-
application proceedings .............. 1,100 contract to operate the properties trust immunity. 49 U.S.C.

(25) An offer of financial assistance of another, or to acquire control 10706(2)(5)(A) +eerveereveeirenieeniieens 4,600
under 49 U.S.C. 10904 relating of another by purchase of stock (60) Labor arbitration proceedings 150
to the purchase of or subsidy for or otherwise. 49 U.S.C. 11324: (61) Appeals to a Surface Trans-

a rail line proposed for abandon- (i) Major transaction ................. 976,500 portation Board decision and pe-
MENT oo 1,000 (i) Significant transaction .. | 195,300 titions to revoke an exemption

(26) A request to set terms and (i) Minor transaction ............... 5,200 pursuant to 49 U.S.C. 10502(d) .. 150
conditions for the sale of or sub- (iv) Notice of an exempt trans- (62) Motor carrier undercharge pro-
sidy for a rail line proposed to be action under 49 CFR CEEAINGS ..veveieviieiiiciee e 150
abandoned ... 14,800 ( )1|]q_80-2(d)' ........... | ............ 5 388 (63)—(75) [Reserved]

27) A request for a trail use condi- v) Responsive application ...... ) . ;

( tiz)n in gn abandonment proceed- (vi) Petition for exemption PART VI I_nfor_mal Proceedlr-lgs
ing under 16 U.S.C.1247(d) ........ 150 under 49 U.S.C. 10502 ........ 4,300 (76) An application for authority to

(28)—(35) [Reserved] (42) Notice of a joint project involv- establish released value rates or

PART IV: Rail Applicati t ing relocation of a rail line under ratings for motor carriers and

- Rail Applications 10 49 CFR 1180.2(d)(5) «.vovvvrvenene. 1,600  freight forwarders of household
Enter Upon a Particular Finan- (43) An application for approval of goods under 49 U.S.C. 14706 .... 800
cial Transaction or Joint Ar- a rail rate association agreement. (77) An application for special per-
rangement 49 U.S.C. 10706 evveveeeeeerrrren. 45,700 mission for short notice or the

(36) An application for use of termi- (44) An application for approval of waiver of other tariff publishing
nal facilities or other applications an amendment to a rail rate as- requirements .........ccceceeeneeiinnne 80
under 49 U.S.C. 11102 ............... 12,400 sociation agreement. 49 U.S.C. (78):

(37) An application for the pooling 10706: (i) The filing of tariffs, including
or division of traffic. 49 U.S.C. (i) Significant amendment ........ 8,500 supplements, or contract
11322 i 6,700 (ii) Minor amendment .............. 60 summaries (per page, $16

(38) An application for two or more (45) An application for authority to minimum charge) ................. 1
carriers to consolidate or merge hold a position as officer or di- (i) Tariffs transmitted by fax
their properties or franchises (or rector under 49 U.S.C. 11328 ..... 500 (Per page) ....occcceeeieeeeiiieeenne 1
a part thereof) into one corpora- (46) A petition for exemption under (79) Special docket applications
tion for ownership, management, 49 U.S.C. 10502 (other than a from rail and water carriers:
and operation of the properties rulemaking) filed by rail carrier 0] Applications involving
previously in separate ownership. not otherwise covered ................. 5,200 $25,000 Or €SS ..cvvveviivirenns 50
49 U.S.C. 11324: (47) National Railroad Passenger (ii) Applications involving over

(i) Major transaction ................. 976,500 Corporation  (Amtrak) convey- $25,000 ....ocoiiiiiiiie 100
(i) Significant transaction ........ | 195,300 ance proceeding under 45 (80) Informal complaint about rail
(iiiy Minor transaction ............... 5,200 U.S.C. 562 ..oooiiiiiieiieiiee e 150 rate applications ..........c.cccoceereene. 400
(iv) Notice of an exempt trans- (48) National Railroad Passenger (81) Tariff reconciliation petitions

action under 49 CFR Corporation (Amtrak) compensa- from motor common carriers:

1180.2(d) .ovvvevirereiiereieiee 1,100 tion proceeding under Section (i) Petitions involving $25,000
(v) Responsive application ...... 5,200 402(a) of the Rail Passenger Or €SS i 50
(vi) Petition for exemption SErviCe ACE .oeovoeeeeeeeeeeeeeeeeeeeeen 150 (i) Petitions involving over

under 49 U.S.C. 10502 ........ 6,100 (49)—(55) [Reserved] $25,000 ..o 100

(39) An application of a non-carrier . . (82) Request for a determination of
to acquire control of two or more PART V. Formal Proceedings the applicability or reasonable-
carriers through ownership of (56) A formal complaint alleging ness of motor carrier rates under
stock or otherwise. 49 U.S.C. unlawful rates or practices of car- 49 U.S.C. 13710(a)(2) and (3) .... 150
11324: riers: (83) Filing of documents for rec-

(i) Major transaction ................. 976,500 (i) A formal complaint filed ordation. 49 U.S.C. 11301 and

(i) Significant transaction ........ 195,300 under the coal rate guide- 49 CFR 1177.3(c) (per docu-

(iii) Minor transaction ............... 5,200 lines (Stand-Alone  Cost MENL) it 26

(iv) A notice of an exempt Methodology) alleging un- (84) Informal opinions about rate
transaction under 49 CFR lawful rates and/or practices applications (all modes) .............. 150
1180.2(d) .eevveveeiieieeiee e 900 of rail carriers under 49 (85) A railroad accounting interpre-

(v) Responsive application ...... 5,200 U.S.C. 10704(C)(1) ..covvvevennee 54,500 taLioN .oveiie 700

(vi) Petition for exemption (ii) All other formal complaints (86) An operational interpretation ... 950
under 49 U.S.C. 10502 ........ 6,100 (except competitive access (87) Arbitration of Certain Disputes

(40) An application to acquire complaints) .......ccccoevvciiiinens 5,400 Subject to the Statutory Jurisdic-
trackage rights over, joint owner- (iii) Competitive access com- tion of the Surface Transpor-
ship in, or joint use of any rail- plaints ... 150 tation Board under 49 CFR 1108:
road lines owned and operated (57) A complaint seeking or a peti- (i) Complaint .....cccoecveeiiiieenns 75
by any other carrier and termi- tion requesting institution of an (i) Answer (per defendant),
nals incidental thereto. 49 U.S.C. investigation seeking the pre- Unless Declining to Submit
11324: scription or division of joint rates to Any Arbitration ................. 75

(i) Major transaction ................. 976,500 or charges. 49 U.S.C. 10705 ...... 5,800. (i) Third Party Complaint ........ 75
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Type of proceeding Fee Type of proceeding Fee

(iv) Third Party Answer (per (iii) Waybill—Surface Transpor-
defendant), Unless Declining tation Board or State pro-
to Submit to Any Arbitration 75 ceedings on R-CD—First

(v) Appeals of Arbitration Deci- B L 650
sions or Petitions to Modify (iv) Waybill—Surface Trans-
or Vacate an Arbitration portation Board or State pro-

AWAT oo 150 ceedings on R—CD—Second
(88)—(95) [Reserved)] Year on same R-CD ........... 450
) (v) Waybill—Surface Transpor-
PART VII: Services tation Board or State pro-
(96) Messenger delivery of decision ceeding on R-CD—Second
to a railroad carrier's Washing- Year on different R-CD ....... 500
ton, DC, agent (per delivery) ... 21 (vi) User Guide for Ia'test avail-
(97) Request for service or plead- able Carload Waybill Sample 450
ing list for proceedings (per list) 16
(98):

(i) Processing the paperwork [FR Doc. 99-2428 Filed 2-2—-99; 8:45 am]
related to a request for the BILLING CODE 4915-00-P
Carload Waybill Sample to
be used in a Surface Trans-
portation Board or State pro- DEPARTMENT OF TRANSPORTATION
ceeding that does not re-
quire a Federal Register Surface Transportation Board
NOLICE ...vvviieeeieiiieecee e 200

(i) Processing the paperwork 49 CFR Part 1312
related to a request for Car-
load Waybill Sample to be [STB Ex Parte No. 580]
used for reasons other than . L
a Surface Transportation Regulations for the Publication,

Board or State proceeding Posting and Filing of Tariffs for the

that requires a Federal Reg- Transportation of Property by or With

ister notice ..........cccecvrvenene 400 a Water Carrier in the Noncontiguous
(99): Domestic Trade

(i) Application fee for the Sur- i
face Transportation Board's AGENCY: Surface Transportation Board.
Practitioners’ Exam .............. 100 ACTION: Final rules.

(i) Practitioners’ Exam Infor- .
mation Package ................. 25 SUMMARY: The Surface Transportation

(100) Uniform Railroad Costing Board (Board) revises its tariff filing
System (URCS) software and in- regulations to eliminate the option of
formation: filing tariffs with the Board

@) Initial PC version URCS electronically through the Federal
Phase Il software program Maritime Commission’s (FMC)
and manual ..., 50 Automated Tariff Filing and Information

(i) Updated URCS PC version System (ATFI), which is being phased
Phase Il cost file, if com- out effective May 1, 1999. The Board
puter disk provided by re- will, however, entertain special tariff
GUESIOT w.oovovvvvresvvcen 10 authority requests by individual carriers

(iif) Updated URCS PC version . . . i .
Phase Il cost file, if com- seeking to file their tariffs in alternative
puter disk provided by the electronic formats.

BOArd ..o 20 EFFECTIVE DATE: These rules are effective

(iv) Public requests for Source May 1, 1999.

Codes to the PC version FOR FURTHER INFORMATION CONTACT:
URCS Phase lll .....uuevsess 500 james W. Greene (202) 565-1578. [TDD

(v) PC version or mainframe for the hearing impaired: (202) 565—
version URCS Phase Il ........ 400 1695.]

(vi) PC version or mainframe . .
version Updated Phase Il SUPPLEMENTARY INFORMATION: In a notice
databases. ... 5o Of proposed rulemaking (NPR) served on

(vii) Public requests for Source December 2, 1998, and published at 63
Codes to PC version URCS FR 66521, the Board proposed to revise
Phase Il ..o 1,500 its tariff filing regulations to eliminate

(101) Carload Waybill Sample data the option to file tariffs with the Board
on recordable compact disk (R- electronically through the FMC’s ATFI
CD): system. The action was proposed

() Requests for Public Use because the Ocean Shipping Reform Act

_File on R-CD—First Year ... 450 of 1998, Pub. L. No. 105-258, 112 Stat.

(i) Requests for Public Use 1902 (1998) (OSRA) will eliminate the
File on R-CD Each Addi- requirement that ocean carriers file their
tional Year ......ccccceevvieiieennnn. 150

tariffs with the FMC effective May 1,

1999, and, in these circumstances, the
FMC will not be accepting new ATFI
tariff filings on or after that date. As
explained in the NPR, the use of ATFI
to file tariffs with the Board has always
been predicated upon the basic system
being operated and maintained by the
FMC to support its own tariff filing
requirements, and, with FMC’s
discontinuance of the system, it will no
longer be available for carriers to use to
file their tariffs with the Board.

Comments in response to the NPR
were received from South Seas
Steamship Line (South Seas) and
Tropical Shipping & Construction Co.
Ltd. (Tropical).r Both commenters note
that, while OSRA eliminates FMC’s
tariff filing requirements, it continues to
mandate that carriers publish their
tariffs in private, automated systems
which must comport with requirements
to be established by the FMC. They
suggest that the Board delay taking any
action to revise its regulations until the
FMC adopts final rules for the
automated systems, in order to facilitate
as much commonality as possible
between the respective agencies’
requirements. South Seas acknowledges
that the “publication of tariffs’ is not
equivalent to the “filing of tariffs with
a government agency” but it suggest that
the publication requirements to be
adopted by the FMC might assist the
Board in connection with amending its
rules.

Upon consideration of the comments,
we have determined to finalize the
regulations as proposed. The revisions
do not establish requirements for future
electronic tariff filings; rather, they
merely eliminate the option to use
ATFI, and there is no disagreement that
ATFI will cease to be available for new
filings effective May 1, 1999. As we
stated in the NPR, we encourage
electronic tariff filing and we will be
receptive to alternative electronic tariff
filing proposals from interested carriers.
Further, we share the commenters’
concerns that tariff filing and publishing
burdens be minimized, and we will
relax those burdens to the extent
possible. However, termination of the
ATFI system for noncontiguous
domestic trade filings, which is all that
our proposal contemplates, will have no
effect on our ability to meet our
objectives.

For several reasons, we do not believe
that we should postpone any new rules
we issue pending adoption of final rules
by the FMC. First, there could be some
differences in future FMC and Board

1South Seas currently files its tariffs with the
Board electronically through ATFI, and Tropical
currently files printed tariffs with the Board.
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tariff requirements. Indeed, the statutory
requirement to file noncontiguous
domestic trade tariffs with the Board
will continue, whereas the requirement
to file foreign tariffs with the FMC will
be eliminated, and, in fact, FMC’s new
regulations will no longer even address
tariff filing. Second, unlike FMC’s
existing regulations, which require all
carriers to file tariffs through ATFI,
FMC'’s proposed regulations will permit
carriers to design and use whatever
private tariff publishing systems they
choose, so long as minimum
requirements are met, and it is unclear
at this point how much commonality
may exist among the various individual
carrier systems. Thus, while we
understand the commenters’ point about
facilitating commonality, we also
believe that we should provide carriers
with the flexibility to design the tariff
filing systems that will best meet their
needs, and the needs of their customers,
by inviting special tariff authority
requests for appropriate proposals
individual carriers wish to pursue. It
may become desirable to adopt specific
regulations governing electronic tariff
filings at some point in the future, but
adoption of formal regulations at this
point could prove to be more limiting
than helpful. Finally, as we indicated in
our earlier notice, we are not planning
to adopt rules, but rather to address
electronic tariff requests on a case-by-
case basis. Thus, any procedure allowed
under the FMC'’s rules can, if
appropriate, be approved for use in the
noncontiguous domestic trade through a
grant of special tariff authority.

Il Entities

The Board certifies that these rules
will not have a significant economic
effect on a substantial number of small
entities. The rules eliminate the option
to file tariffs electronically through the
FMC’s ATFI system, but many carriers
already opt to file printed tariffs, and
any cost differences for alternative tariff
filing methodologies that carriers may
propose are unlikely to be significant.

Environment
This action will not significantly
affect either the quality of the human

environment or the conservation of
energy resources.

List of Subjects in 49 CFR Part 1312

Motor carriers, Noncontiguous
domestic trade, Tariffs, Water carriers.

Decided: January 26, 1999.

By the Board, Chairman Morgan and Vice
Chairman Clyburn.

Vernon A. Williams,
Secretary.

For the reasons set forth in the
preamble, the Board amends part 1312
of title 49, chapter X, of the Code of
Federal Regulations as follows:

PART 1312—REGULATIONS FOR THE
PUBLICATION, POSTING AND FILING
OF TARIFFS FOR THE
TRANSPORTATION OF PROPERTY BY
OR WITH A WATER CARRIER IN
NONCONTIGUOUS DOMESTIC TRADE

1. The authority citation for part 1312
continues to read as follows:

Authority: 49 U.S.C. 721(a), 13702(a),
13702(b) and 13702(d).

2.1n §1312.1(c), the definition of
“ATFI” is removed.

3. Section 1312.6 is amended by
revising paragraph (c) to read as follows:

§1312.6 Advance notice required.
* * * * *

(c) Receipt of tariffs by the Board. The
Board will receive tariff filings between
the hours of 8:30 A.M. and 5:00 P.M.
Eastern Time on workdays. Tariff filings
delivered to the Board on other than a
workday, or after 5:00 P.M. on a
workday, will be considered as received
the next workday.

* * * * *

§1312.17 [Removed]
4, Section 1312.17 is removed.

[FR Doc. 99-2558 Filed 2—-2-99; 8:45 am]
BILLING CODE 4915-00-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 961204340-7087-02; 1.D.
012999A]

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic; Trip
Limit Reduction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Trip limit reduction.

SUMMARY: NMFS reduces the
commercial trip limit in the hook-and-
line fishery for king mackerel in the
Florida west coast subzone to 500 Ib
(227 kg) of king mackerel per day in or

from the exclusive economic zone
(EEZ). This trip limit reduction is
necessary to protect the overfished Gulf
king mackerel resource.

DATES: This rule is effective 12:01 a.m.,
local time, January 30, 1999, through
June 30, 1999, unless changed by further
notification in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Mark Godcharles, 727-570-5305.
SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
(king mackerel, Spanish mackerel, cero,
cobia, little tunny, dolphin, and, in the
Gulf of Mexico only, bluefish) is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils (Councils) and is
implemented under the authority of the
Magnuson-Stevens Fishery
Conservation and Management Act by
regulations at 50 CFR part 622.

Based on the Councils’ recommended
total allowable catch and the allocation
ratios in the FMP, NMFS implemented
a commercial quota for the Gulf
migratory group of king mackerel in the
Florida west coast subzone of 1.17
million Ib (0.53 million kg). That quota
was further divided into two equal
quotas of 585,000 Ib (265,352 kg) for
vessels in each of two groups by gear
types—vessels using run-around gillnets
and vessels using hook-and-line gear (50
CFR 622.42(c)(1)(i)(A)(2), (63 FR 8353,
February 19, 1998)).

In accordance with 50 CFR
622.44(a)(2)(ii)(B), from the date that 75
percent of the subzone’s hook-and-line
gear quota has been harvested until a
closure of the west coast subzone’s
hook-and-line fishery has been effected
or until the fishing year ends, king
mackerel in or from the EEZ may be
possessed on board or landed from a
permitted vessel in amounts not
exceeding 500 Ib (227 kg) per day.

NMFS has determined that 75 percent
of the hook-and-line quota for Gulf
group king mackerel from the Florida
west coast subzone was reached on
January 28, 1999. Accordingly, a 500—Ib
(227 kg) trip limit applies to vessels in
the commercial hook-and-line fishery
for king mackerel in or from the EEZ in
the Florida west coast subzone effective
12:01 a.m., local time, January 30, 1999.

The Florida west coast subzone
extends from 87°31’06” W. long. (due
south of the Alabama/Florida boundary)
to: (1) 25°20.4° N. lat. (due east of the
Dade/Monroe County, FL boundary)
through March 31, 1999; and (2) 25°48’
N. lat. (due west of the Monroe/Collier
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County, FL boundary) from April 1,
1999, through October 31, 1999.

Classification

This action is taken under 50 CFR
622.44(a)(2)(iii) and is exempt from
review under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 29, 1999.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-2543 Filed 1-29-99; 3:08 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 981014259-8312-02; I.D.
012299B]

Fisheries of the Northeastern United
States; Summer Flounder, Scup, and
Black Sea Bass Fisheries;
Adjustments to the 1999 Summer
Flounder Commercial Quota;
Commercial Quota Harvested for
Delaware

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota adjustment,
notice of commercial quota harvest.

SUMMARY: NMFS issues this notification
announcing preliminary adjustments to
the 1999 summer flounder commercial
quotas. This action complies with the
regulations that implement the Fishery
Management Plan for the Summer
Flounder, Scup, and Black Sea Bass
Fisheries (FMP) and that require that
landings in excess of a state’s individual
quota be deducted from a state’s
respective quota for the following year.
The public is advised that preliminary
adjustments have been made and is
informed of the revised quotas for the
affected states. This action also notifies
the public that there is no 1999

commercial summer flounder quota
available to the State of Delaware.
DATES: This rule is effective January 28,
1999, through December 31, 1999.

FOR FURTHER INFORMATION CONTACT:
Mary M. Grim, Fisheries Management
Specialist, (978) 281-9326.
SUPPLEMENTARY INFORMATION:
Regulations implementing summer
flounder management measures are
found at 50 CFR part 648, Subparts A
and G. The regulations require annual
specification of a quota that is
apportioned among the Atlantic coastal
states from North Carolina through
Maine. The process to set the annual
commercial quota and the percent
allocated to each state is described in
§648.100. The final specifications for
the 1999 summer flounder fishery,
adopted to ensure achievement of a
fishing mortality rate (F) of 0.24 for
1999, set a commercial quota equal to
11.11 million Ib (5.04 million kg) (63 FR
72203, December 31, 1998).

Section 648.100(d)(2) provides that all
landings for sale in a state shall be
applied against that state’s annual
commercial quota. Any landings in
excess of the state’s quota must be
deducted from that state’s annual quota
for the following year. NMFS published
final specifications and noted that it
would adjust each state’s 1999 quota as
a result of 1998 overages. The
adjustment in this notification is
preliminary because it is likely that
additional data will be received from
the states that would alter the figures,
including late landings reported from
either federally permitted dealers or
state statistical agencies reporting
landings by non-federally permitted
dealers.

Based on dealer reports and other
information available through December
31, 1998, NMFS has determined that the
States of Delaware, Maine, New York,
New Jersey, Maryland, and Virginia
exceeded their 1998 quotas. The
remaining States of New Hampshire,
Massachusetts, Rhode Island,
Connecticut, and North Carolina have
not exceeded their 1998 quotas. The
preliminary 1998 landings and resulting
overages for all states are given in Table

1 to the preamble of this document. The
resulting adjusted 1999 commercial
guota for each state is given in Table 2
to the preamble of this document. In
Table 3 to the preamble of this
document, the adjustment has been
made to maintain the incidental
component of the commercial quota at
32.7 percent of the total (as
recommended in the final
specifications).

This notification also corrects errors
for Rhode Island’s commercial summer
flounder allocation specified in the
preamble to Table 1.—1999 State
Commercial Quotas published on
December 31, 1998 (63 FR 72203).

In FR Doc. 98-34511, on page 72204,
in Table 1.—1999 State Commercial
Quotas, the commercial state allocation
for Rhode Island is corrected to read as
follows:

In the third column of the table, under
the heading Directed, and under the
subheading Lb, in the fourth line,
“1,171,379” is corrected to read
“1,172,758"; in the last line, the total
7,468,107 is corrected to read
1,742,583 and in the fourth column of
the table, under the same heading, and
under the subheading KG, ““53,133" is
corrected to read “531,954"’; in the last
line, the total ‘3,387,476 is corrected
to read “790,422.”

In the fifth column of the table, under
the heading Incidental catch, under the
subheading Lb, in the fourth line,
*571,204" is corrected to read
569,825 and in the sixth column,
under the same heading, under the
subheading KG, ““259,094" is corrected
to read ‘258,468.”

In the seventh column, under the
heading Total, under the subheading Lb,
in the fourth line, 1,741,583 is
corrected to read ‘“1,742,583"’; and
under the same heading, under the same
subheading, in the last line,
“11,111,191" is corrected to read
*11,110,300.” These corrections are
reflected in Tables 2 and 3 of this
document. In addition, Tables 2 and 3
reflect a quota transfer of 5,000 Ib (2,268
kg) from North Carolina to Virginia (64
FR 2600, January 15, 1999).

TABLE 1.—SUMMER FLOUNDER PRELIMINARY 1998 LANDINGS BY STATE

1998 quota Preliminary 1998 landings 1998 overage
State

Lb Kg?t Lb Kg1t Lb Kg?t
4,791 2,173 5,168 2,344 377 171
51 23 0 0 0 0
721,899 327,448 695,994 315,698 0 0
1,742,583 790,422 1,729,643 784,553 0 0
250,457 113,605 246,642 111,875 0 0
763,419 346,281 819,351 371,651 55,932 25,370
1,858,363 842,939 1,864,089 845,537 5,726 2,597
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TABLE 1.—SUMMER FLOUNDER PRELIMINARY 1998 LANDINGS BY STATE—Continued

1998 quota Preliminary 1998 landings 1998 overage
State
Lb Kg1 Lb Kg1 Lb Kg?
DE o 2(14,534) 2(6,593) 10,637 4,825 25,171 11,417
MD o 199,876 90,662 203,322 92,225 3,446 1,563
VA 2,362,877 1,071,783 2,526,177 1,145,855 163,300 74,072
NC e 3,049,589 1,383,270 2,936,623 1,332,030 0 0
Total3 i 10,933,871 4,959,518 11,037,646 5,006,592 253,952 115,191

1Kilograms are as converted from pounds, and may not necessarily add due to rounding.

2 Pparentheses indicate a negative number.

3 Total quota and total landings do not equal overage because they reflect positive quota balances in several states.

TABLE 2.—SUMMER FLOUNDER PRELIMINARY ADJUSTED 1999 QUOTAS

1999 initial quota 1999 adjusted quota
State

Lb Kgt Lb Kg1
5,285 2,397 4,908 2,226
51 23 51 23
757,842 343,751 757,842 343,751
1,742,583 790,422 1,742,583 790,422
250,791 113,757 250,791 113,757
849,680 385,408 793,748 360,038
1,858,363 842,939 1,852,637 840,342
1,977 897 2(23,194) 2(10,521)
226,570 102,770 223,124 101,207
2,373,569 1,076,633 2,210,269 935,561
3,044,589 1,381,002 3,044,589 1,381,002
TOTAD ettt bbbt 11,111,300 5,040,001 10,857,348 4,924,810

1Kilograms are as converted from pounds, and may not necessarily add due to rounding.
2Parentheses indicate a negative number.
TABLE 3.—SUMMER FLOUNDER 1999 STATE QUOTAS AND INCIDENTAL CATCH ALLOCATIONS
Directed Incidental Catch Total
State Percent share

Lb Kg?t Lb Kg Lb Kg
0.04756 3,303 1,498 1,605 728 4,908 2,226
0.00046 34 16 17 8 51 23
6.82046 510,028 231,345 247,814 112,407 757,842 343,751
15.68298 1,172,758 531,954 569,825 258,468 1,742,583 790,422
2.25708 168,782 76,558 82,009 37,199 250,791 113,757
7.64699 534,192 242,305 259,556 117,733 793,748 360,075
16.72499 1,246,825 565,550 605,812 274,792 1,852,637 840,342
0.01779 2(15,610) 2(7,080) 2(7,584) 2(3,440) 2(23,194) 2(10,521)
2.03910 150,162 68,113 72,962 33,095 223,124 101,207
21.31676 1,487,511 674,724 722,758 327,837 2,210,269 935,561
27.44584 2,049,008 929,415 995,581 451,588 3,044,589 1,381,002
Total .ooveeeveieee 100.00000 7,306,993 3,314,396 3,550,355 1,610,414 10,857,348 4,924,810

1Kilograms are as converted from pounds, and may not necessarily add due to rounding.

2Parentheses indicate a negative number.

In 1998, the State of Delaware was
closed to the landing of summer
flounder by Federal permit holders as a
result of deductions to the 1998 quota
for overages in 1997 (62 FR 66304,
December 18, 1997). As a result of those
deductions and further quota reductions
as published in the Federal Register on
April 28, 1998 (63 FR 23227, April 28,
1998), the 1998 quota allocation to the
State of Delaware was —14,534 Ib (—
6,593 kg). Further, an additional 10,591

Ib of summer flounder were landed in
Delaware in 1998. The 1999 quota for
Delaware is not sufficient to offset this
negative 1998 allocation and the
additional landings in 1998.
Consequently, Delaware will have no
commercial quota for 1999. To prevent
landings in Delaware by Federal permit
holders, the State is closed to the
landing of summer flounder by Federal
permit holders for 1999. The regulations
at §648.4(b) provide that Federal permit

holders agree, as a condition of their
permit, not to land summer flounder in
any state that, according to the Regional
Administrator, no longer has
commercial quota available for harvest.
Therefore, effective January 28, 1999,
through December 31, 1999, landings of
summer flounder in Delaware by vessels
holding commercial Federal fisheries
permits are prohibited for the remainder
of the 1999 calender year, unless
additional quota becomes available
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through a quota transfer and is
announced in the Federal Register.
Federally permitted dealers are also
advised that they may not purchase
summer flounder from federally
permitted vessels that land in Delaware
for the remainder of the 1999 calender
year, or until additional quota becomes
available through a transfer. If
additional landings should be reported
for 1998, the commercial quota for the
State of Delaware will be re-adjusted
pursuant to § 648.100(d)(2).

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 28, 1999.

Gary C. Matlock,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-2465 Filed 1-28—99; 4:44 pm]
BILLING CODE 3510-22—P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 981222313-8320-02; 1.D.
012899A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Atka Mackerel in the
Eastern Aleutian District and Bering
Sea Subarea of the Bering Sea and
Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for Atka mackerel with gears
other than jig in the Eastern Aleutian
District and the Bering Sea subarea of
the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the 1999
interim harvest specification of Atka
mackerel.

DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), January 29, 1999, until
superseded by the Final 1999 Harvest
Specification for Groundfish, which will
be published in the Federal Register.
FOR FURTHER INFORMATION CONTACT:
Andrew Smoker, 907-586-7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management

Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
at Subpart H of 50 CFR part 600 and
CFR part 679.

The Interim 1999 Harvest
Specifications (64 FR 50 January 4,
1999) as amended by the final rule
implementing season and area
apportionment of Atka Mackerel total
allowable catch (TAC) (64 FR 3446,
January 22, 1999) established the
Interim 1999 Harvest Specifications for
non-jig gear as 6,269 metric tons (mt) in
the Eastern Aleutian District and the
Bering Sea subarea. See § 679.20(c)(2)(ii)
and 679.20(a)(8)(i).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 1999 interim
specification for non-jig gear Atka
mackerel in the Eastern Aleutian
District and the Bering Sea subarea will
be reached. The Regional Administrator
is establishing a directed fishing
allowance of 5,769 mt, and is setting
aside the remaining 500 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance soon will be reached.
NMPFS is prohibiting directed fishing for
Atka mackerel in the Eastern Aleutian
District and the Bering Sea subarea of
the BSAL.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the interim
TAC limitations and other restrictions
on the fisheries established in the
Interim 1999 Harvest Specifications for
groundfish for the BSAI. It must be
implemented immediately to prevent
overharvesting the 1999 interim
specification of Atka mackerel in the
Eastern Aleutian District and the Bering
Sea subarea of the BSAI. A delay in the
effective date is impracticable and
contrary to the public interest. Further
delay would only result in overharvest.
NMPFS finds for good cause that the
implementation of this action should
not be delayed for 30 days. Accordingly,
under 5 U.S.C. 553(d), a delay in the
effective date is hereby waived.

This action is required by §679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 28, 1999.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-2544 Filed 1-29-99; 3:08 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 981222314-8321-02; 1.D.
012999B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Pollock in Statistical
Area 610 of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock in Statistical Area
610 of the Gulf of Alaska (GOA). This
action is necessary to prevent exceeding
the interim 1999 pollock total allowable
catch (TAC) for Statistical Area 610
established by the 1999 Interim
Specifications and amended by the
emergency interim rule implementing
Steller sea lion protection measures for
the pollock fisheries off Alaska.

DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), January 31, 1999, until
1200 hrs, A.l.t,, June 1, 1999.

FOR FURTHER INFORMATION CONTACT: Nick
Hindman, 907-581-2062.
SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
GOA exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Regulations governing
fishing by U.S. vessels in accordance
with the FMP appear at subpart H of 50
CFR part 600 and 50 CFR part 679.

The interim 1999 pollock TAC in
Statistical Area 610 as amended by the
emergency interim rule implementing
Steller sea lion protection measures for
the pollock fisheries off Alaska (64 FR
3437, January 22, 1999) is 6,936 metric
tons (mt), determined in accordance
with §679.20(c)(2)(i).

In accordance with §8679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the interim TAC of
pollock in Statistical Area 610 will soon
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be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 6,436 mt, and is
setting aside the remaining 500 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for pollock in Statistical
Area 610 of the GOA.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and ().

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately to prevent
overharvesting the seasonal allocation of
pollock in Statistical Areas 610.
Providing prior notice and an
opportunity for public comment is
impracticable and contrary to the public
interest. Further delay would only result
in overharvest. NMFS finds for good
cause that the implementation of this
action should not be delayed for 30

days. Accordingly, under 5 U.S.C.
553(d), a delay in the effective date is
hereby waived.

This action is required by §679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 29, 1999.

Gary C. Matlock.

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 99-2542 Filed 1-29-99; 3:08 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL ELECTION COMMISSION

11 CFR Part 100
[NOTICE 1999-2]

Rulemaking Petition: Definition of
“Express Advocacy’’; Notice of
Availability

AGENCY: Federal Election Commission.
ACTION: Rulemaking petition: Notice of
Availability.

SUMMARY: On January 11, 1999, the
Commission received a Petition for
Rulemaking from James Bopp, Jr., on
behalf of the Virginia Society for Human
Life. The Petition urges the Commission
to revise its rules defining “‘express
advocacy” to conform with recent court
decisions. The Petition is available for
inspection in the Commission’s Public
Records Office and through its
FAXLINE service.

DATES: Statements in support of or in
opposition to the Petition must be filed
on or before March 5, 1999.

ADDRESSES: All comments should be
addressed to Susan E. Propper,
Assistant General Counsel, and must be
submitted in either written or electronic
form. Written comments should be sent
to the Federal Election Commission, 999
E Street, NW., Washington, DC 20463.
Faxed comments should be sent to (202)
219-3923, with printed copy follow-up.
Electronic mail comments should be
sent to expressad@fec.gov. Commenters
sending comments by electronic mail
should include their full name and
postal service address within the text of
their comments. Comments that do not
contain the full name, electronic mail
address and postal service address of
the commenter will not be considered.
FOR FURTHER INFORMATION CONTACT: Ms.
Susan E. Propper, Assistant General
Counsel, or Ms. Rita A. Reimer,
Attorney, 999 E Street, NW,
Washington, DC 20463, (202) 694-1650
or (800) 424-9530.

SUPPLEMENTARY INFORMATION: The
petitioner is requesting the Commission
to revise the definition of “‘express

advocacy” set forth in its rules at 11
CFR 100.22 to reflect the decisions in
Maine Right to Life Committee v. FEC,
914 F.Supp. 8 (D.Me. 1995), aff’d per
curiam, 98 F.3d 1 (1st Cir. 1996), cert.
denied, 118 S.Ct. 52 (U.S. 1997), and in
Right to Life of Dutches Co. v. FEC, 6
F.Supp.2d 248 (S.D.N.Y. 1998)
(““Dutchess County™). Specifically, the
Petition urges repeal of 11 CFR
100.22(b), which was held invalid in
those cases. The challenged paragraph
defines “‘express advocacy” to include
communications in which the electoral
portion is “unmistakable, unambiguous,
and suggestive of only one meaning, and
reasonable minds could not differ as to
whether it encourages actions to elect or
defeat one or more clearly identified
candidate(s) or encourages some other
kind of action.”

The “‘express advocacy’ standard is
used to determine if a disbursement
qualifies as an independent expenditure
for purposes of the Federal Election
Campaign Act; if independent
communications by corporation and
labor organizations are prohibited under
the Act; and if campaign
communications require a disclaimer.
See 2 U.S.C. 431(17), 441b, 441d;
Federal Election Commission v.
Massachusetts Citizens for Life, Inc., 479
U.S.C. 238 (1986).

Copies of the Petition for Rulemaking
are available for public inspection at the
Commission’s Public Records Office,
999 E Street, NW, Washington, DC
20463, Monday through Friday between
the hours of 9:00 a.m. and 5:00 p.m.
Interested persons may also obtain a
copy of the Petition by dialing the
Commission’s FAXLINE service at (202)
501-3413 and following its instructions,
at any time of the day and week.
Request document #237.

Consideration of the merits of the
Petition will be deferred until the close
of the comment period. If the
Commission decides that the Petition
has merit, it may begin a rulemaking
proceeding. Any subsequent action
taken by the Commission will be
announced in the Federal Register.

Dated: January 29, 1999.
Scott E. Thomas,
Chairman.
[FR Doc. 99-2500 Filed 2—-2-99; 8:45 am]
BILLING CODE 6715-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 15 and 17

Changes in Reporting Levels for Large
Trader Reports

AGENCY: Commodity Futures Trading
Commission.
ACTION: Proposed Rulemaking.

SUMMARY: As part of its regulatory
reform initiative, the Commodity
Futures Trading Commission
(Commission or CFTC) is proposing to
amend Parts 15 and 17 of its rules, 17
CFR Parts 15 and 17. The proposed
amendments to Part 15 would raise the
reporting levels at which futures
commission merchants (FCMs), clearing
members, foreign brokers,! and traders
must file large trader reports in certain
commodities. The Commission is also
proposing to delete the requirement that
where an independent account
controller trades for a number of
commodity pools, the carrying firm
must identify separately each such
commodity pool. In addition, the
proposed amendments would delete
current reporting Rule 17.01(c) under
which a reporting firm must identify the
number and name of other accounts not
included in the special account that are
controlled or owned by the trader.

The Commission is also proposing to
reorganize the identifying information
reported by large traders on CFTC Form
40 *‘Statement of Reporting Trader” to
obtain and present data more useful to
the Commission’s market surveillance
activities. The proposed amendments
would streamline the reporting process
and would substantially lessen the
burden on persons reporting, as well as
the processing workload of the
Commission, without compromising the
integrity of the Commission’s large
trader reporting system, its market
surveillance activities or its oversight
responsibilities.

DATES: Comments on this proposed
rulemaking should be submitted on or
before April 5, 1999.

ADDRESSES: Comments should be
mailed to the Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, N.W.,
Washington, D.C. 20581, attention:

1FCMs, clearing members and foreign brokers are
referred to herein collectively as “firms.”
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Office of the Secretariat; transmitted by
facsimile at (202) 418-5521; or
transmitted electronically at
[secretary@cftc.gov]. Reference should
be made to *““Large Trader Reporting
Rules.”

FOR FURTHER INFORMATION CONTACT:
Lamont L. Reese, or Kimberly A.
Browning, Attorney/Advisor, Division
of Economic Analysis, Three Lafayette
Centre, 1155 21st Street, NW,
Washington, D.C. 20581, telephone
(202) 418-5600, or electronically
[Ireese@cftc.gov] or
[Kbrowning@cftc.gov].
SUPPLEMENTARY INFORMATION:

I. Background

Over the past two years, the
Commission has implemented a
program of regulatory reform and
modernization to reduce unnecessary
burdens on the futures industry while
maintaining the important public
protections embodied in the Commodity
Exchange Act. In particular, the
Commission has eliminated duplicative
regulatory requirements, reduced
unnecessary paperwork burdens and
updated its regulatory scheme to reflect
changes in the market place. In doing
so, the Commission has sought to
maintain the regulatory safeguards
relied upon by the public. The rule
reform initiatives have included a fast-
track procedure for Commission review
and approval of new contract market
designations and exchange rule
amendments, 62 FR 10434 (March 7,
1997). The Commission is also
considering a proposal to streamline
designation applications and to modify
its speculative position limits. See, 63
FR 38537 (July 17, 1998) and 63 FR
38525 (July 17, 1998), respectively. As
part of its regulatory reform program,
the Commission has re-examined its
rules regarding its large-trader reporting
system. The Commission’s large-trader
reporting system is an important
Commission oversight tool. These rules
require FCMs to report to the
Commission position information of the
largest futures and options traders and
require the traders themselves to
provide certain identifying information.
Reporting levels are set in the
designated futures and option markets
under the authority of sections 4i and 4c
of the Act to ensure that the
Commission receives adequate
information to carry out its market
surveillance programs. These market
surveillance programs are designed to
detect and to prevent market congestion
and price manipulation and to enforce
speculative position limits. They also
provide information regarding the

overall hedging and speculative use of,
and foreign participation in, the futures
markets and other matters of public
interest. Generally, large trader reports
are filed by the firm carrying the
reportable trader’s position.2

The Commission periodically reviews
information concerning trading volume,
open interest, and the number and
position sizes of individual traders
relative to the reporting levels for each
market to determine if coverage of open
interest is adequate for effective market
surveillance. In this regard, the
Commission also is mindful of the
paperwork burden associated with these
reporting requirements and reviews
them with an eye to streamlining that
burden to the extent compatible with its
responsibilities for rigorous surveillance
of the futures and option markets. The
Commission’s most recent review of
reporting levels indicates that the size of
trading volume, open interest, and
position of individual traders would
enable the Commission to raise
reporting levels as follows: (1) Lean
Hogs from 50 to 100 contracts, (2) Rough
Rice from 25 to 50 contracts, (3)
Goldman Sachs Commodity Index from
25 to 100 contracts, (4) Soybean Oil
from 175 to 200 contracts, (5) Soybean
Meal from 175 to 200 contracts, (6) 1-
Month LIBOR from 100 to 300 contracts,
(7) 30-Day Fed Funds from 100 to 300
contracts, (8) 3-Month Eurodollars from
850 to 1000 contracts, (9) 3-Month
Euroyen from 25 to 100 contracts, (10)
2-Year US Treasury Notes from 200 to
500 contracts, (11) 5-Year US Treasury
Notes from 300 to 800 contracts, (12) 10-
Year US Treasury Notes from 500 to
1000 contracts, (13) 30-Year US
Treasury Bonds from 500 to 1000
contracts, (14) Municipal Bond Index
from 100 to 300 contracts, (15) Dow
Jones Industrial Average Index from 25
to 100 contracts, (16) NASDAQ 100

2 Specifically, Parts 17 and 18 of the regulations
require reports from firms and traders, respectively,
when a trader holds a “‘reportable position.” A
reportable position is any open contract position
that at the close of the market on any business day
equals or exceeds the quantity specified in
Commission Rule 15.03 in either: (1) Any one
future of any commodity on any one contract
market, excluding futures contracts against which
notices of delivery have been stopped by a trader
or issued by the clearing organization of a contract
market; or (2) Long or short put or call options that
exercise into the same future of any commodity on
any one contract market. 17 CFR 15.00 and Part
150.

The firms which carry accounts for traders
holding “reportable positions’ are required to
identify those accounts by filing a CFTC Form 102,
discussed infra, and to report all reportable
positions in the accounts to the Commission. The
individual trader who holds or controls the
reportable position, however, is required to report
to the Commission only in response to a special
call.

Stock Index from 25 to 100 contracts,
(17) NIKKEI Stock Average from 50 to
100 contracts, (18) Russell 2000 Stock
Index from 25 to 100 contracts, (19) S&P
400 Midcap Stock Index from 25 to 100
contracts, (20) S&P 500 Stock Index
from 600 to 1000 contracts, (21) Crude
Oil from 300 to 350 contracts, (22)
Natural Gas from 100 to 175 contracts,
and (23) Sugar 11 from 300 to 400
contracts.3

Reporting levels for foreign currencies
would also be modified. Currently,
Commission Rule 15.03 does not
distinguish among foreign currencies,
setting a uniform standard for all.
However, surveillance of contracts on
currencies of the major economies
requires fewer large trader reports than
for contracts on the currencies of the
emerging markets. Accordingly, the
Commission is proposing to amend Rule
15.03 to classify the European currency
unit (and its successor, the Euro) and
the currencies of Japan, Germany, the
UK, France, Italy, Canada, Australia,
Switzerland, Sweden, Belgium, and the
Netherlands as ‘““Major Foreign
Currencies” and to raise the reporting
level applicable to them to 400 from the
current level of 200 contracts.

In addition, the Commission is
proposing to lower the reporting level
for all other foreign currencies4 to 100
contracts in order to obtain needed
information in surveilling these
contracts.5 In addition, the Commission
is proposing a 100 contract reporting
level for any contract having one of the
other foreign currencies as a constituent
part of a crossrate contract.®

The Commission is also proposing to
list the reporting levels for the grains
and soybeans in terms of contracts
rather than bushels. Prior to January
1998, it was industry practice to express
open interest and volume data, as well
as required position reports, for the

3The Commission also is proposing to delete
Rule 15.03’s separate reference to “GNMA,” a
contract that is now currently dormant. See, 17 CFR
5.2(a). Under this proposal, if trading in GNMAs
were to be reactivated, the reporting level would be
25 contracts.

4 Futures contracts classified in “Other Foreign
Currencies” with open interest during the first two
weeks in December 1998 included the Mexican
Peso, Russian Ruble, Brazilian Real, New Zealand
Dollar and the South African Rand. All currencies
had positions reportable at the current, 200-contract
level.

5Because exchange large trader reporting levels
for these currencies presently are either at or below
100 contracts, the Commission anticipates that
there will be a small additional cost to reporting
firms to provide the information to the Commission.
The Commission specifically invites comments
from interested persons on the extent of this
additional reporting burden.

6 Cross-rate contracts which are composed of two
major currencies would also be considered to be a
major currency.
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grain and soybean futures contracts, in
terms of thousands of bushels.
Beginning in 1998, however, industry
practice for the grains and soybean
contracts changed to express data for
these contracts in contract units, which
is consistent with the data for all other
futures and option contracts. The
Commission is proposing to conform its
reporting levels to this practice.

The Commission’s long-standing
administrative practice has been to set
reporting levels by commodity and not
by individual contract market.
Consistent with this long-standing
policy, although contracts on the
MidAmerica Commodity Exchange
(MACE) are smaller in size than those
traded on other exchanges,” the
Commission is not proposing to adjust
the reporting level for MACE contracts
to compensate for the smaller bushel-
size of its contracts. This will result in
a MACE trader’s reporting level being
set at a lower absolute number of
bushels than the number of bushels
underlying a reportable position on the
exchanges that trade larger-sized
contracts.8 Although the number of
reporting traders on MACE contracts
may increase by expressing the
reporting level in contracts rather than
bushels, existing data cannot precisely
gauge whether, or to what degree, the
reporting burden will be changed as a
result. Of course, the Commission
would propose to amend these reporting
levels if, based upon actual experience
after their adoption, the proposed
MACE levels resulted in too many or too
few reports. The Commission
specifically invites comments on this
matter from interested persons.

The Commission estimates that these
proposed amendments to adjust
reporting levels will decrease the
number of daily position reports (i.e.,
CFTC Series '01 Reports and CFTC
Form 102s) required to be filed by
reporting firms by about 14 percent.
(The number of CFTC Form 40s
required to be filed by large traders will
also decrease). However, the percent of
total market open interest reported
through the large trader system would
remain at the level deemed sufficient for
rigorous market surveillance based upon
the Commission’s administrative
experience.

Not all reporting firms may elect to
avail themselves of this relief. In this

7 Specifically, for example, the contract size for
wheat, corn, oats and soybean futures contracts
traded on MACE is 1,000 bushels, rather than the
5,000 bushel size contract traded on other
exchanges.

8The current convention of expressing reporting
levels for all of the contract markets in bushels does
not raise this issue.

regard, the exchanges also maintain
large trader reporting systems that are
similar in most respects to the
Commission’s. The exchanges set their
own reporting level, which for
particular contracts may vary from
Commission levels. When exchange
levels are lower than the Commission’s,
firms may report to the Commission at
the lower exchange level, thereby saving
any cost associated with reprogramming
their reporting systems to reflect the
proposed increases to the Commission’s
levels. The Commission, however,
accepts information on CFTC Forms 40
and 102 only for positions that exceed
its levels. Since these forms are filed
manually, raising the reporting levels
will always result in reducing firm costs
by reducing the amount of paperwork
firms must generate.

1l. Proposed Amendments to Special
Account Information (CFTC Form 102)

In addition to the daily large trade
position data discussed above, Part 17 of
the Commission’s regulations requires
that firms report to the Commission
when an account first becomes
reportable. When a trade first exceeds a
reporting level, the firm labels the
account a ‘‘special account.” ® The firm
must also file with the Commission
Form 102.10 CFTC Form 102 identifies
persons who have a financial interest in
or trading control of a special account,
informs the Commission of the type of
account that is being reported and gives
preliminary information whether
positions and transactions are
commercial or noncommercial in
nature. Certain information included on
the Form 102 no longer is needed for the
operation of the Commission’s
surveillance data systems or by routine
report from firms.

Specifically, Commission Rule
17.01(b)(3) provides that a firm identify
on Form 102 each pool, the pool’s
account number and name, as well as
the name and location of the commodity
pool for which the account controller
trades. In addition, Commission Rule
17.01(c) requires that a trader identify
on a Form 102 the names and account
numbers of all other separate accounts
that the reporting trader controls or in
which the trader has a ten percent or

9 The firm assigns a reporting number to the
special account and reports all information to the
Commission using this number.

10 Commission Rule 17.01, 17 CFR 17.01. The
CFTC Form 102 must also be updated when
information concerning financial interest in, or
control of, the special account changes. 17 CFR
17.02.

greater financial interest. (“‘other
accounts’).11

These requirements are duplicative of
more complete information on account
ownership and control filed by the
traders themselves on CFTC Form 40, as
required by Commission rule § 18.04.
Based upon the information reported on
the Form 40, the Commission’s
compliance programs are able to make
the necessary account aggregations
without the need for firms to furnish the
above information, as well. Because
neither of these categories of
information, as reported routinely by
firms, any longer facilitates the
Commission’s market surveillance
program in any significant respect, and
their deletion may substantially reduce
the over all burden of the firm’s
required reporting on the Form 102, the
Commission is proposing to streamline
the reporting process by deleting the
requirements under 17.01(b)(3) and (c)
as described above. Of course, the
proposed deletion of these routine
requirements will not in any way affect
the Commission’s authority to obtain
complete account information from
either or both the firm and the
individual trader in those individual
cases where additional information is
necessary to the Commission’s conduct
of market surveillance or to the
enforcement of its rules. Nor does it
affect the manner in which accounts are
aggregated for calculation of compliance
with speculative position limits and for
other compliance purposes.
Accordingly, the Commission is
proposing that §17.01 be amended by
deleting those sections of the rule
requiring that special account data
reflected on Form 102s must include
specific information on commodity
pools and pool operators, as well as
“other account” data required by
§17.01(c). The Commission believes
that these proposed amendments to
streamline §17.01 would reduce the
reporting burden on the public and the
processing workload of the Commission.

I11. Proposed Changes to Statement of
Reporting Trader (CFTC Form 40)

Under Part 18 of the Commission’s
regulations, traders who own or control
reportable positions are required to file
a CFTC Form 40 on call by the
Commission or its delegee disclosing
information about the ownership or

11 For example, when an individual shares
control of and has a financial interest in an account
with one or more persons, and that individual also
has his or her own account that he or she solely
controls, these accounts would not be reported as
a single account for special account/Form 102
reporting purposes. See, Commission Rule
17.00(b)(ii).
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control of their futures and option
positions.

The Commission is proposing to
reorganize the Form 40 to present data
in a more useful manner. In particular,
the commission is proposing to redesign
“Schedule 1" to clarify information
regarding the reporting trader’s hedging
activities. This information includes the
types of futures or options contracts
used to hedge, the commercial
occupations or merchandising activities
of traders and the futures or option
markets used for hedging. Although the
information required would remain

essentially the same, the Commission is
proposing that the data reflected on
Schedule 1 be reorganized to emphasize
occupations and merchandising
activities of the traders rather than the
markets in which they trade.12 In
addition, the Commission is proposing
to divide the Schedule 1 “Investment
Groups” category, which currently
includes all professionally managed
funds, into distinct, more descriptive

12 Slight changes would also be made to the list

of merchandising activities to reflect those of
greater surveillance importance to the Commission.

subcategories. These subcategories
would include hedge funds, college
endowments, managed accounts and
commodity pools, trusts, foundations,
pension funds, mutual funds and
insurance companies. This proposed
reorganization would provide
information of greater use for
surveillance activities. The proposed
Schedule 1 is included below and the
Commission invites comments from the
public regarding its readability and
overall structure:

BILLING CODE 6351-01-M
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SCH EDU LE 1 + To be completed only by traders who checked “Yes” to question 3 of part B or question 4 of part C. (1) Complete each section that pertains to
the types of futures/options in which you hedge or cover a risk exposure. (2) List or check your merchandising or marketing activity(ies). (3) List all futures/option markets
used. (4) List all cash commodities hedged or risk exposure covered. [Use a continuation sheet if necessary.]

List Futures or Option Markets Used. List Cash

FINANCIAL FUTURES/OPTIONS Markets Hedged or Risk Exposure Covered.

(e.g., Bonds, Notes, Bills, Eurodollars, Stock Indices & Foreign Currencies)

(Check each activity that you hedge with futures/options) FUTURES/OPTION CASH MARKETS

MARKETS USED HEDGED

O ARBITRAGEUR, BROKER/DEALER, MARKET MAKER (A)

0 U.S. COMMERCIAL BANK (C) O CORPORATE TREASURY (T)
0O NON-U.S. COMMERCIAL BANK (B) O PENSION FUND (F)

OO0 SWAPS/DERIVATIVES DEALER (S) O INSURANCE COMPANY (G)
0O MORTGAGE ORIGINATOR (M) O HEDGE FUNDS (H)

O COLLEGE ENDOWMENT, TRUST, FOUNDATION (D)

0O MUTUAL FUND (E)

0O MANAGED ACCOUNTS AND COMMODITY POOLS (P)

O OTHER (O): Specify
(e.g., Central Bank, savings & loan)

List Futures or Option Markets Used. List Cash

AGRICULTURAL AND NATURAL RESOURCE FUTURES/OPTIONS Commodities Hedged or Risk Exposure Covered.

(Other Than Livestock/Meat)

FUTURES/OPTION CASH COMMODITIES

(Check each commercial activity that you hedge with futures/options) MARKETS USED HEDGED

O PRODUCER (P): Specify
(e.g., farmer, miner)

O MANUFACTURER (M): Specify
(e.g., refiner, miller, crusher, fabricator, sawmill, coffee roaster, cocoa grinder)

0O DEALER/MERCHANT (D): Specify
(e.g., wholesaler, exporter/importer, shipper, grain elevator operator, crude oil
marketer)

0 SWAPS/DERIVATIVES (S): Specify

0O OTHER (O): Specify
(e.g., end user, restaurant chain)

List Futures or Option Markets Used. List Cash

LIVESTOCK/MEAT FUTURES/OPTIONS Commodities Hedged or Risk Exposure Covered.
(Check each commercial activity that you hedge with futures/options) FUTURES/OPTION CASH COMMODITIES
MARKETS USED HEDGED

O LIVESTOCK FEEDER (F): Specify
(e.g., cattle feeder, hog feeder, pouitry feeder)

O LIVESTOCK SLAUGHTERER (S): Specify

O OTHER (O): Specify
(e.g., cow/calf operator, meat processor, bacon slicer, warehouseman, restaurant
chain, swaps/derivatives dealer)

BILLING CODE 6351-01-C
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1V. Related Matters

A. The Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires that
agencies, in proposing rules, consider
the impact of those rules on small
businesses. The Commission has
previously determined that large traders
and FCMs are not “‘small entities” for
purposes of the RFA. 47 FR 18618—
18621 (April 30, 1982). The proposed
amendments to reporting requirements
fall mainly upon FCMs. Similarly,
foreign brokers and foreign traders
report only if carrying or holding
reportable, i.e., large positions. In
addition, these proposed amendments
relieve a regulatory burden. Therefore,
the Chairperson, on behalf of the
Commission, hereby certifies, pursuant
to 5 U.S.C. 605(b), that the action taken
herein will not have a significant
economic impact on a substantial
number of small entities. The
Commission invites comments from any
firm believing that these rules would
have a significant economic impact
upon its operations.

B. Paperwork Reduction Act

When publicizing proposed rules, the
Paperwork Reduction Act (PRA) of 1995
(Pub. L. 104-13 (May 13, 1995)) imposes
certain requirements on Federal
agencies (including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA. In
compliance with the PRA, the
Commission through these rule
proposals solicits comments to:

(1) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the

functions of the agency, including the
validity of the methodology and
assumptions used; (2) evaluate the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information including the validity of the
methodology and assumptions used; (3)
enhance the quality, utility, and clarity
of the information to be collected; and
(4) minimize the burden of the
collection on those who are to respond,
including through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology, e.g., permitting electronic
submission responses.

The Commission has submitted these
proposed rules and their associated
information collection requirements to
the Office of Management and Budget.
The burdens associated with this entire
collection (3038—0009), including these
proposed rules, is as follows:

Average Burden Hours Per Response:

0.35
Number of Respondents: 5391
Frequency of Response: Daily

Persons wishing to comment on the
information which would be required
by these proposed rules should contact
the Desk Officer, CFTC, Office of
Management and Budget, Room 10202,
NEOB, Washington, DC 20503, (202)
395-7340. Copies of the information
collection submission to OMB are
available from the CFTC Clearance
Officer, 1155 21st Street, NW,
Washington, DC 20581, (202) 418-5160.

Copies of the OMB-approved
information collection package
associated with the rulemaking may be
obtained from the Desk Officer,
Commodity Futures Trading
Commission, Office of Management and

Budget, Room 10202, NEOB,
Washington, DC 20503, (202) 395-7340.

List of Subjects
17 CFR Part 15

Brokers, Reporting and recordkeeping
requirements.

17 CFR Part 17

Brokers, Commodity futures,
Reporting and recordkeeping
requirements.

In consideration of the foregoing, and
pursuant to the authority contained in
the act, and, in particular, sections 4g,
4i, 5 and 8a of the Act, 7 U.S.C. 6g, 6i,
7 and 12a (1994), the Commission
hereby proposes to amend Parts 15 and
17 of Chapter | of Title 17 of the Code
of Federal Regulations as follows:

PART 15—REPORTS—GENERAL
PROVISIONS

1. The authority citation for part 15
continues to read as follows:

Authority: 7 U.S.C. 2, 4, 5, 6a, 6c, (a)—(d),
6f, 6g, 6i, 6k, 6m, 6n, 7, 9, 12a, 19 and 21;
5 U.S.C. 552 and 552(h).

2. Section 15.03 is revised to read as
follows:

§15.03 Reporting Levels.

(a) Definitions. For purposes of this
section, the term major foreign currency
means the currencies and cross-rates
between the currencies of Japan,
Germany, the U.K., France, Italy,
Canada, Australia, Switzerland,
Sweden, Belgium, and the Netherlands
and the Euro.

(b) The quantities for the purpose of
reports filed under Parts 17 and 18 of
this chapter are as follows:

Commodity Momact
Agricultural:
LAY =T LT U PP OU PR OPPPRPPPIN 100
Corn 150
Oats 60
Soybeans ................... 100
Soybean Oil .............. 200
Soybean Meal 200
COttON v 50
Frozen Concentrated Orange Juice ... 50
Rough RICE ...ovvviiieeiiieeee e 50
Live Cattle .........cc....... 100
Feeder Cattle 50
Lean HOQS ........ccovveee 100
Sugar No. 11 400
Sugar No. 14 100
CoCoA .cvvvreeeien 100
(0)1 =TT TP PU PP PUPPPTRPPPPTINt 50
Natural Resources:

100

200

150

50
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. Number of
Commodity contracts
[N o T2 =Y 4 o PR SUPRPRBN 250
Crude Oil, Sweet ..... 350
Unleaded Gasoline .. 150
N =L =L 7= C T PP PU PP PUPPTRPPPPTON 175
Financial:
[T qT (ol To L=l 27oT oo I [ g To (=3 QR TP PU PP UPPPTROPPPTON 300
3-month (13-Week) U.S. Treasury Bills . 150
30-Year U.S. Treasury Bonds ................ 1,000
10-Year U.S. Treasury Notes ....... 1,000
5-Year U.S. Treasury Notes ..... 800
2-Year U.S. Treasury NOtes ...........ccvveee. 500
3-Month Eurodollar Time Deposit Rates .... 1,000
30-Day Fed FUunds .......cccoccvveevnnreeiiineeeen. 300
1-month LIBOR Rates ........... 300
3-month Euroyen ................... 100
Major-Foreign Currencies ...... 400
Other Foreign Currencies ...... 100
U.S. Dollar Index .......ccccceevennes 50
S&P 500 Stock Price Index .......... 1,000
E-Mini S&P Stock Price Index ...... 300
S&P 400 Midcap Stock Index .............. 100
Dow Jones Industrial Average Index .................... 100
New York Stock Exchange Composite Index ...... 50
Amex Major Market Index, Maxi ... 100
NASDAQ 100 Stock Index ........... 100
Russell 2000 Stock Index ...... 100
Value Line Average Index ..... 50
NIKKEI Stock INdeX ........ccccevcveerrnns 100
Goldman SAchS COMMOUILY INAEX ...iicuveiiiiiiee ittt e ettt e e e e st e e e sttt eesteeeeateeeaasteeeaseeeeasseeeaassaeeasseeesnsseeesssaeeessseaeensnenennseensnnen 100
All OtNEr COMIMOUILIES .....ueeieiitiieite ettt ettt ettt e e sttt e e e kbt e e sate e e e aats e e e be et e e abe e a2 eabe e a4 s Re e a4 a ket a2 4mbe e a2k be e e eas b e e e eabbe e e eabbeeeabbeeeanbeeeesnseeaeane 25

PART 17—REPORTS BY FUTURES
COMMISSION MERCHANTS,
MEMBERS OF CONTRACT MARKETS
AND FOREIGN BROKERS

3. The authority citation for part 17
continues to read as follows:

Authority: 7 U.S.C. 643, 6c, 6d, 6f, 6g, 6i,
7 and 12a unless otherwise noted.

4. Section 17.01 is proposed to be
amended by removing and reserving
paragraphs (b)(3)(ii) and (c) and by
revising paragraph (b)(3)(iii) to read as
follows:

§17.01 Special account designation and
identification.
* * * * *

(b) * K x

(3) * * *

(iii) If fewer than ten accounts are
under control of the independent
advisor, for each account the account
number and the name and location of
each person having a ten percent or
more financial interest in the account;
and
* * * * *

Issued in Washington, D.C., this 28th day
of January, 1999 by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 99-2435 Filed 2—2—99; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Part 37
[Docket No. RM95-9-003]

Open Access Same-Time Information
System and Standards of Conduct

January 27, 1999.

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (the
Commission) proposes to adopt a set of
uniform business practices
implementing the Commission’s
policies on transmission service price
negotiation and improving interactions
between transmission providers and
customers over OASIS nodes and
proposes to revise 18 CFR 37.5 to

require compliance with these practices.

In addition, the Commission proposes a
consistent naming convention for path
names, proposes to replace the Data
Dictionary Element
“ANC__SERVICE__TYPE” in the OASIS
Standards and Communication
Protocols Document (Version 1.3) with
the term “AS__TYPE,” and proposes to
clarify the terms “DISPLACED,”
“SUPERSEDED,” and “REFUSED” in

§4.2.10.2 of that same document and in
the Data Dictionary Element.

DATES: Written comments (an original
and 14 paper copies) must be received
by April 5, 1999. In addition, the
Commission encourages the filing of a
copy of the comments on computer
diskette or by E-Mail by the same date.

ADDRESSES: Office of the Secretary,
Federal Energy Regulatory Commission,
888 First Street, NE., Washington, DC
20426.

FOR FURTHER INFORMATION CONTACT:

Marvin Rosenberg (Technical
Information), Office of Economic
Policy, Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, D.C. 20426, (202) 208—
1283.

Paul Robb (Technical Information),
Office of Electric Power Regulation,
Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, D.C. 20426, (202) 219—-
2702.

Gary D. Cohen (Legal Information),
Office of the General Counsel, Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, (202) 208-0321.

SUPPLEMENTARY INFORMATION: In
addition to publishing the full text of
this document in the Federal Register,
the Commission also provides all
interested persons an opportunity to
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inspect or copy the contents of this
document during normal business hours
in the Public Reference Room at 888
First Street, N.E., Room 2A,
Washington, D.C. 20426.

The Commission Issuance Posting
System (CIPS) provides access to the
texts of formal documents issued by the
Commission. CIPS can be accessed via
Internet through FERC’s Home Page
(http://www.ferc.fed.us) using the CIPS
Link or the Energy Information Online
icon. The full text of this document will
be available on CIPS in ASCII and
WordPerfect 6.1 format. CIPS is also
available through the Commission’s
electronic bulletin board service at no
charge to the user and may be accessed
using a personal computer with a
modem by dialing 202-208-1397, if
dialing locally, or 1-800-856—3920, if
dialing long distance. To access CIPS,
set your communications software to
19200, 14400, 12000, 9600, 7200, 4800,
2400, or 1200 bps, full duplex, no
parity, 8 data bits and 1 stop bit. User
assistance is available at 202—208-2474
or by E-mail to cipsmaster@ferc.fed.us.

This document is also available
through the Commission’s Records and
Information Management System
(RIMS), an electronic storage and
retrieval system of documents submitted
to and issued by the Commission after
November 16, 1981. Documents from
November 1995 to the present can be
viewed and printed. RIMS is available
in the Public Reference Room or
remotely via Internet through FERC’s
Home Page using the RIMS link or the
Energy Information Online icon. User
assistance is available at 202-208-2222,
or by E-mail to
RimsMaster@FERC.fed.us.

Finally, the complete text on diskette
in WordPerfect format may be
purchased from the Commission’s copy
contractor, RVJ International, Inc. RVJ
International, Inc. is located in the
Public Reference Room at 888 First
Street, N.E., Washington, D.C. 20426.

Table of Contents

I. Introduction
I1. Public Reporting Burden
I11. Discussion
A. Overview
B. Background
C. Composition of CPWG Membership
D. Business Practices for OASIS Phase IA
Transactions
1. Recommended Voluntary Guides and
Recommended Mandatory Standards
2. Need for Standard Terminology (Section
2A of the June 19 Report)

3. Attribute Values Defining the Period of
Service (Section 2B of the June 19
Report)

4. Attribute Values Defining Service Class
and Type (Section 2C of the June 19
Report)

5. Curtailment Priorities (Section 2D of the
June 19 Report)

6. Other Service Attribute Values (Section
2E of the June 19 Report)

7. Scheduling Period (Section 2F of the
June 19 Report)

8. Maintenance of Industry Home Page
(Section 3A of the June 19 Report)

9. Identification of Parties (Section 3A of
the June 19 Report)

10. Registering Non-Standard Service
Attributes (Section 3B of the June 19
Report)

11. Registering Points of Receipt and
Delivery (Section 3C of the June 19
Report)

12. On-line Price Negotiation in Short-term
Markets (Section 4A of the June 19
Report)

13. Diagram Depicting the Negotiation
Process (Section 4B of the June 19
Report)

14. Negotiations Without Competing Bids
(Section 4C of July 19 Report)

15. Negotiations with Competing Bids for
Constrained Resources (When Customer
Has Not Yet Confirmed a Provider’s
Acceptance) (Section 4D of June 19
Report)

16. Transmission Provider Requirements
(Section 5B of June 19 Report)

17. Transmission Customer Requirements
(Section 5C of June 19 Report)

E. Recommended Revisions to Pro Forma
Tariff (Appendix A of the June 19
Report)

1. Section 14.2—Reservation Priority

2. Section 14.7—Curtailment or
Interruption of Service

3. Section 17.5—Response to a Completed
Application

F. September 15th Filing of Standards for
Naming Transmission Paths

IV. Regulatory Flexibility Act

V. Environmental Statement

VI. Information Collection Statement

VII. Public Comment Procedure

Attachment A—*‘Business Practices for Open
Access Same-Time Information System
(OASIS) Phase IA Transactions”

Attachment B—quotes sections 13.2, 14.2,
14.7, and 17.5 of the pro forma tariff.

Attachment C—quotes section 4.2.10.2 of the
S&CP Document.

l. Introduction

In this notice of proposed rulemaking
(NOPR), the Federal Energy Regulatory
Commission (Commission) proposes a
set of uniform business practices
implementing the Commission’s
policies on transmission service price
negotiation and improving interactions
between transmission providers and

customers over Open Access Same-Time
Information System (OASIS) nodes and
proposes to revise 18 CFR 37.5 to
require compliance with these practices.
In addition, we propose a consistent
naming convention for path names,
propose to replace the Data Dictionary
Element “ANC__SERVICE__TYPE” in
the OASIS Standards and
Communication Protocols Document,
Version 1.3 (S&CP Document) with the
term “AS__TYPE,” and propose to
clarify the terms “DISPLACED,”
“SUPERSEDED,” and ““REFUSED” in
the Data Dictionary Element and in
section 4.2.10.2 of the S&CP Document.1

I1. Public Reporting Burden

The proposed rule would require a
transmission provider to comply with a
set of uniform business practices to
implement the Commission’s policies
on transmission service price
negotiation and improve interactions
between transmission providers and
customers over OASIS nodes. The
proposed business practices are divided
between mandatory standards and
voluntary best practice guides. Under
this proposal, the best practice guides
would not be mandatory; but a
transmission provider electing to follow
them would be bound to follow them on
a consistent non-discriminatory basis.
By necessity, a transmission provider
already follows business practices in the
operation of its OASIS node. The NOPR
merely proposes to make these practices
more uniform across the industry.

On December 1, 1998, the
Commission issued a proposed
information collection and request for
comments in Docket No. IC99—-717-000
that covered all information collected
under the requirements of FERC-717
“Open Access Same-Time Information
System and Standards of Conduct”
(OMB No. 1902-0173) over the next
three years, including the
implementation of OASIS Phase IA and
any information collected under this
NOPR.2 The burden estimate submitted
on December 1, 1998 for all OASIS
requirements was as follows: “Burden
Statement: Public reporting burden for
this collection is estimated as:

1See attached *‘Business Practice Standards and
Guides for OASIS Transactions’ (BPS&G). We
expect that, with assistance from the industry, we
will make improvements in these business practices
over time, in the same way that we have made
changes to the S&CP Document since its original
issuance in 1995.

2See note 11, infra, where we elaborate on
matters covered by OASIS Phase IA.
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Number of Number of Average burden Total
respondents responses per hours per annual
annually respondent response burden hours
@ @ ®) Dx(2)x(3)
140 1 1,418 198,520

The estimated total cost to respondents
is $21,157,500.” 3

We are not preparing a separate
estimate covering this NOPR only,
because we find that the NOPR would
not significantly alter the estimate
contained in the December 1, 1998
notice. The December 1, 1998 burden
estimate gave the Commission’s
estimate of OASIS-related information
requirements over the next three years,
and this estimate contemplated the
Commission’s issuance of uniform
business practices during this time
frame. In any event, if a separate
estimate were prepared, it would not be
substantial, because the proposal in this
NOPR, if promulgated, would not create
any direct information collection
requirements and because transmission
providers already will need to have
business practices in place to conduct
OASIS transactions under the Phase 1A
S&CP Document that becomes effective
on March 1, 1999. By announcing this
proposal before March 1, 1999, the
burden of making changes from already
established business practices will be
minimized.

The following collection of
information contained in this NOPR has
been submitted to the Office of
Management and Budget (OMB) for
review under Section 3507(d) of the
Paperwork Reduction Act of 1995, 44
U.S.C. 3507(d). For copies of the OMB
submission, contact Michael Miller at
202-208-1415.

Internal Review

The Commission has conducted an
internal review of this conclusion and
has assured itself, by means of its
internal review, that there is specific,
objective support for this information
burden estimate. Moreover, the
Commission has reviewed the collection
of information proposed by this NOPR
and has determined that the collection
of information is necessary and
conforms to the Commission’s plan, as
described in this order, for the

3The estimated total cost of $21,157,500 was
computed as follows:

The Commission has assumed that 4.5 personnel
are necessary for staffing and using a total
personnel cost of $109,889, the result is $494,501.
To get the total cost, add annual ongoing costs of
$110,000 plus staffing costs [$110,000 + $494,501]
for a total of $604,501 divided by 4 = $151,125).
The estimated total cost of the OASIS requirement
is 140 respondents x $151,125 or $21,157,500.

collection, efficient management, and
use of the required information.4

I11. Discussion

A. Overview

In this NOPR, we propose a set of
uniform business practices, set out in
the attached BPS&G document, for use
by transmission providers in
conjunction with OASIS transactions.
Moreover, to ensure compliance, we are
proposing a revision to 18 CFR 37.5(b)
proposing that responsible parties must
comply with the requirements set out in
the BPS&G document. In main part, the
uniform business practices we propose
are those recommended by an industry
group in two recent filings. However, as
discussed below, we have made certain
revisions to those recommendations, to
reflect Commission policy, add clarity,
and address initial comments received
from interested persons.S In addition,
the Commission proposes a consistent
naming convention for path names,
proposes to replace the Data Dictionary
Element “ANC__SERVICE__TYPE” in
the S&CP Document with the term
“AS__TYPE,” and proposes to clarify
the terms ““DISPLACED,”
“SUPERSEDED,” and “REFUSED” in
the Data Dictionary Element and in
section 4.2.10.2 of the S&CP Document.

B. Background

The OASIS rulemaking process began
with the Commission’s issuance of a
notice of technical conference and
request for comments (RIN Notice) ¢ in
conjunction with the Commission’s
previously proposed Open Access
Rule.” The RIN Notice announced that
the Commission was considering
establishing rules to effectuate the non-
discrimination goals of the Open Access
NOPR, through the creation of a real-
time information network (RIN) or other

4See 44 U.S.C. §3506(c).

5Throughout this document we have shown
additions and recommended revisions with italics
and boldface and deletions and recommended
deletions with [italics and brackets].

6Real-Time Information Networks, Notice of
Technical Conference and Request for Comments,
FERC Stats. & Regs. 135,026 (1995).

7Promoting Wholesale Competition Through
Open Access Non-discriminatory Transmission
Services by Public Utilities; Recovery of Stranded
Costs by Public Utilities and Transmitting Utilities,
Notice of Proposed Rulemaking and Supplemental

Notice of Proposed Rulemaking, FERC Stats. & Regs.

132,514 (1995).

options to ensure that potential and
actual transmission service customers
would receive adequate access to
pertinent information.

The Commission’s staff held a
technical conference on RINs (RINs
Technical Conference) in Washington,
D.C. onJuly 27 and 28, 1995.

During the discussion at the RINs
Technical Conference, a consensus
developed that two industry working
groups should be formed, one dealing
with “what” information should be
posted on a RIN and the other dealing
with “how” to design a RIN to
communicate this information to the
industry and what, if any, national
standards this would require.8 The
“what’’ group would be facilitated by
the North American Electric Reliability
Council (NERC) and the ““how” group
would be facilitated by the Electric
Power Research Institute (EPRI).

On October 16, 1995, both working
groups submitted their reports to the
Commission. The Commission used the
two industry reports and associated
comments as the starting point for a
notice of proposed rulemaking (RIN
NOPR).? Under the RIN NOPR, each
public utility that owned and/or
controlled facilities used for the
transmission of electric energy in
interstate commerce would be required
to develop and/or participate in a RIN.

Subsequently, the Commission issued
Order No. 889, a final rule establishing
the OASIS requirements.10 This order
required jurisdictional public utilities
that own or control transmission
systems (transmission providers) to set
up an OASIS. It also established
standards of conduct designed to ensure
that a public utility’s employees (or any
of its affiliates’ employees) engaged in
transmission system operations function
independently of the public utility’s
employees (or of any of its affiliates’
employees) who are engaged in
wholesale merchant functions. Finally,
the order issued a set of communication
standards and protocols to ensure that

8Real-Time Information Networks, Notice of
Timetable and Opportunity for Participation in
Industry Working Groups, FERC Stats. & Regs.
135,029 (1995).

old.

100pen Access Same-Time Information System
and Standards of Conduct, Order No. 889, FERC
Stats. & Regs. 1 31,035 (1996).
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the OASIS system presents information
in a consistent and uniform manner.

The rules established in Order No.
889 were for a basic (Phase 1) OASIS.
The Order also contemplated that an
enhanced (Phase 11) OASIS would be
established in the future. The current
Phase IA rules improve the operations
of the basic Phase | OASIS prior to the
development of the enhanced OASIS
Phase Il system.11

In Order No. 889-A, the Commission
addressed the requests for rehearing of
Order No. 889 and requested that the
industry prepare a report on Phase Il
issues.12 In response to this request, on
November 3, 1997, the Commercial
Practices Working Group (CPWG),
together with the How Group (jointly
“CPWG/How Group”’), submitted a
document entitled “Industry Report to
the Federal Energy Regulatory
Commission on the Future of OASIS”
(November 1997 Report). The November
1997 Report stated:

[t]here are inconsistencies in business
practices across the nodes. In fact, OASIS
serves to underscore the differences in
practices as customers try to access
information and reserve transmission in a
familiar way, but find procedures vary from
provider to provider. Some of the
variations . . . include packaging of
ancillary services, application of discounts,
use of “sliding windows” of transmission
service, and customer confirmation time
limits.

The November 1997 Report contained
an action plan that included a
commitment to file a report with the
Commission proposing draft guidelines
to clarify OASIS Phase IA business
practices. Consistent with this
commitment, on June 19, 1998, CPWG/
How Group tendered for filing a report
entitled “Industry Report to the Federal
Energy Regulatory Commission on
OASIS Phase IA Business Practices”
(June 19 Report). CPWG/How Group
state that the recommendations in the
June 19 Report are based on a consensus
among participants from various
industry segments with diverse interests
and viewpoints who chose to participate
in the CPWG/How Group process. The
June 19 Report offers for Commission

110ASIS “Phase IA” is a label devised by the
industry to refer to revisions to the OASIS Phase |
requirements that the Commission asked industry
to devise to implement the Commission’s findings
in the OASIS Final Rule requiring the on-line
negotiation of discounts. See Open Access Same-
Time Information System and Standards of
Conduct, 83 FERC T 61,360 at 62,452 (1998) (June
18 Order).

120pen Access Same-Time Information System
and Standards of Conduct, Order No. 889-A, FERC
Stats. & Regs. T 31,049 at 30,549, n.8 (1997), order
on reh’g, Order No. 889-B, 81 FERC ¥ 61,253
(1997).

adoption a set of business practice
standards and guidelines.

The June 19 Report states that the
recommended business practice
standards and guides are intended to
enable the Commission to implement its
policy directives related to on-line price
negotiation and to improve the
commercial operation of OASIS. It also
is stated that the recommended
standards and guides are intended to
support FERC regulations, the pro forma
tariff, and the S&CP Document. Finally,
the June 19 Report maintains that, in a
few instances, revisions to the pro forma
tariff are required to support the
recommended business practices and
offers recommended tariff changes
consistent with the recommended
business practices for Commission
review and approval.

The June 19 Report describes how
many OASIS-related business practice
implementation details were left for
transmission providers to determine for
themselves, based on their
interpretations of Order Nos. 888 and
889, the S&CP Document, and
individual tariffs. The June 19 Report
contends that this flexibility has
resulted in significant variation among
business practices across OASIS nodes
that influence the development of
markets.

CPWG/How Group argue that the
recommended ‘““Phase A Business
Practice Standards and Guides”
(Business Practices) in the June 19
Report provide an important step
toward achieving greater consistency in
the implementation of the Commission’s
open access policy and OASIS. CPWG/
How Group request that the
Commission adopt the recommended
Business Practices to support the
implementation of Phase IA OASIS.
CPWG/How Group maintain that the
recommended Business Practices are
consistent with existing FERC
regulations, the pro forma tariff, and the
Phase IA S&CP Document, except where
specific tariff revisions are requested.

On July 6, 1998, the Commission
issued a notice of the filing of the June
19 Report that invited interested
persons to comment on the CPWG/How
Group recommendations on or before
July 31, 1998.13 Timely comments were
filed by Electric Clearinghouse, Inc.
(ECI), Cinergy Services, Inc. (Cinergy),
and Enron Power Marketing Inc. (EPMI).

On August 11, 1998, CPWG/How
Group filed a letter with the
Commission requesting implementation
of the recommended Business Practices
on March 1, 1999.

1363 FR 38641 (1998).

On September 15, 1998, CPWG/How
Group filed a letter with the
Commission recommending standards
for transmission path naming and
requesting Commission approval
coincident with the start of OASIS
Phase IA (to begin on March 1, 1999).
On October 14, 1998, the Commission
issued a notice of the filing of the
proposed standards for transmission
path naming that invited comments by
interested persons on or before October
28, 1998.14 Timely comments were filed
by American Public Power Association
(APPA).

C. Composition of CPWG Membership

In previous orders,5 we have noted
that the Commission would heed
recommendations from industry
working groups only to the extent that
the views of those groups reflected an
open process with input from diverse
industry segments.

Comments

ECI argues that even though the
CPWG has made valuable contributions,
that group is not a forum “with
balanced industry segment
representation.” 16 ECI disagrees with
the statement in the June 19 Report that
the CPWG ““is an independent forum
with balanced industry segment
representation.” 17 In ECI’s experience,
the composition of the CPWG is
unbalanced and is heavily dominated by
transmission providers. ECI argues that
the unbalanced composition of CPWG
membership has resulted in the group
functioning more effectively as a
barometer for, and not as the definitive
statement of, electric power industry
views. ECI also argues that claims of
CPWG consensus should be viewed
with skepticism and that the heavy
representation of public utility
organizations (estimated by ECI as 68 of
78 representatives) in the process
encourages resolution of problems
through a least common denominator
approach. Thus, ECI argues that
recommendations from the CPWG do
not deserve the Commission’s
unqualified deference.

Discussion

We agree with ECI that unqualified
deference should not be given to the
recommendations of any industry group
whose decisions are not made in an
open inclusive process with balanced

1463 FR 56022 (1998).

15See, e.9., RIN NOPR, FERC Stats. & Regs.
932,516 at 33,173-74; Order No. 889, FERC Stats.
& Regs. 131,035 at 31,589, n.13; Order No. 889-A,
FERC Stats. & Regs. 131,049 at 30,549, n.7.

16ECI Comments at 5-7.

17June 19 Report at 2.
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representation reflecting a broad
consensus of views from all industry
segments. Moreover, rather than giving
“unqualified deference” to
recommendations from the CPWG, we
here are issuing a NOPR that invites
comment from any interested person
before taking any further action on this
matter. Further, we recently have been
informed that the CPWG has been
reconstituted and its functions taken
over by a replacement industry group,
the Interim Market Interface Committee

(IMIC), sponsored by NERC.18
If, in the future, IMIC (or any other

industry group) would like the
Commission to consider its
recommendations to reflect the views of
the entire industry, then it is incumbent
on it to demonstrate to the Commission
that: (1) its membership is drawn from
all industry segments in an open
inclusive process; (2) it makes its
decisions in a manner that gives fair
voice to participants with diverse
viewpoints from all industry segments;
and (3) its activities are conducted in an
open inclusive manner.

D. Business Practices for OASIS Phase
IA Transactions

1. Recommended Voluntary Guides and
Recommended Mandatory Standards

The June 19 Report distinguishes
between recommended OASIS business
practice ““standards’ and best practices
“‘guides.” The June 19 Report states that
while the “standards’ are offered to the
Commission for adoption as mandatory
requirements, the *“‘guides” are
recommended as voluntary best
practices. The CPWG/How Group
advances several reasons why some
practices have been offered as guides
instead of as standards. First, they argue
there may be majority support for the
practice, but not an overwhelming
consensus. Second, they argue
reasonable alternatives may exist. Third,
they argue customers and providers
need time to adapt computer systems
and processes. Fourth, they argue
adoption of a practice as a standard may
conflict with existing tariffs and require
tariff changes prior to adoption as a
standard. Fifth, they argue the practice
may be a suggested, but not required,
action. CPWG/How Group stated that it
plans to file additional
recommendations for standards and
guides over time and, as appropriate,
request that existing guides be upgraded
to mandatory standards.

Comments

ECI argues that “voluntary best
practices” must be enforceable

18 Minutes of September 22-23, 1998 CPWG
Meeting, p.2.

standards.1° Otherwise, ECI argues,
these “voluntary best practices” will
foster the problem that CPWG identified
in its November 1997 report to the
Commission.

There are inconsistencies in business
practices across the nodes. In fact, OASIS
serves to underscore the differences in
practices as customers try to access
information and reserve transmission in a
familiar way, but find procedures vary from
provider to provider.

ECI argues that the recommendation of
“voluntary best practices” defeats the
chief objective of the June 19 Report—
to impose a uniform and consistent set
of business practices across the board in

the electric power industry.20
Moreover, as discussed below, both

EPMI and Cinergy argue that specific
recommended guides (recommended
Guides 4.2 and 4.3—cited by EPMI, and
recommended Guide 4.1—cited by
Cinergy) should be adopted as
mandatory standards for all
transmission providers and not merely
as discretionary ‘““best practice” guides.

Discussion

Notwithstanding concerns about the
fairness and representativeness of
CPWG’s decision making process, the
distinction between mandatory
standards and voluntary guides helped
the participants in its process reach
agreement on the issues. Similarly, we
propose to maintain the same
distinction between standards and
guides in this NOPR, although (as
discussed further below) we invite
comment on this issue.

However, we agree with Cinergy that
uniform and consistent business
practices across the board in the electric
power industry are a desired result, and
that consistency can best be achieved
through mandatory standards rather

than suggested guidelines.
Accordingly, although this NOPR

proposes to follow the June 19 Report’s
general recommendation—that we
distinguish between mandatory
standards and voluntary “‘best practice”
guides—we invite commenters to this
NOPR to address whether particular
proposals should be adopted as
standards or guidelines and whether the
commenter recommends the adoption of
any additional standards or guides not
contained in the June 19 Report.
Specifically, we invite those who agree
with the tentative classification of
guideline vs. standard, as proposed in
this NOPR, to present their arguments as
to why those classifications should be
retained (in the final rule) and invite
those that disagree with the current

19ECI Comments at 7.
20|d.

classifications to present their
arguments as to why those
classifications should be changed (in the
final rule). Commenters should be aware
that we are considering making all of
the recommendations mandatory
standards, including those now
proposed as guidelines in this NOPR.

As written, the proposed guidelines
would only apply to transmission
providers that choose to follow them,
even where words such as “must” or
“shall’” are used. However, a
transmission provider choosing to
follow the guidelines is bound to apply
them on a uniform non-discriminatory
basis.

2. Need for Standard Terminology
(Section 2A of the June 19 Report)

In the November 1997 Report, CPWG/
How Group identified inconsistent use
of terminology as an area for
improvement in OASIS. In the June 19
Report, CPWG/How Group recommend
that we establish a standard set of
attribute values to provide clarity and
consistency in the labeling of
transmission services.

Comments

Comments were received from ECI,
Cinergy, and EPMI in support of
standard attributes. However, as
discussed in detail below, ECI finds
fault with several of the specific
proposals put forth in the June 19
Report. Cinergy supports the needs of
the marketplace to give flexibility for
individual transmission providers to use
non-standard attributes if they are
clearly defined by the provider on the
OASIS. EPMI generally supports
standardization and formulation of
practices that improve consistency of
customer-provider interactions across
OASIS nodes, but suggests revisions to
particular provisions.2t

Discussion

Section 2.A of the June 19 Report does
not recommend any specific guides or
standards. It argues, however, that
standard attribute values should be used
in OASIS transactions to the greatest
extent possible. All of the comments
addressing this issue support this
approach and we agree. ECI and EPMI
oppose the authorization of non-
standard attributes, because they fear
that they will be compelled to purchase
services they do not want.22 However,

21EPMI Comments at 3.
221]d. and ECI Comments at 9.
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there is an important distinction that
must be drawn between allowing a
service to be offered and compelling a
customer to purchase that service.
Providers are encouraged to offer new
products within the marketplace that
are permitted within approved tariffs
(i.e., services that are consistent with or
superior to the pro forma tariff services).
However, this does not mean that
customers are required to purchase
these products. The non-standard
attributes only describe the products so
that OASIS users will be better informed
of available services. Allowing the use
of non-standard attributes would not by
itself constitute approval for a

transmission provider offering a
particular services to its customers or
compel its purchase.

3. Attribute Values Defining the Period
of Service (Section 2B of the June 19
Report)

On September 29, 1998, the
Commission issued a revised OASIS
S&CP Document for Phase 1A
implementation.23 The Phase IA S&CP
Document developed data templates,
but did not provide a definition for each
attribute value. CPWG/How Group
recommend standards and guides for
service attribute value definitions to be
implemented with Phase IA.

In the June 19 Report, CPWG/How
Group recommended that the
Commission establish a standard set of
attribute values (i.e., service
characteristics) to provide clarity and
consistency in the labeling of
transmission services. Table 1-1 of the
June 19 Report identifies the definitions
that are recommended as standard
terminology in Phase IA for the
attributes SERVICE__INCREMENT
(Hourly, Daily, Weekly, Monthly, and
Yearly) and WINDOW (Fixed, Sliding,
and Extended).24 Recommended Table
1-1 provides as follows:

TABLE 1-1—STANDARD SERVICE ATTRIBUTE DEFINITIONS REQUIRED IN PHASE IA

Fixed Sliding Extended
[ [ 10 1| S TR U PP PR OUPPTUOPPRIN X N/A N/A
Dalily ...... X X X
Weekly ..... X X X
Monthly .... X X X
Yearly ...... X X X

[footnote omitted, see note 21, infra].

CPWG/How Group argue that a
definition is required for each
combination of SERVICE__INCREMENT
and WINDOW, except ‘“‘Hourly Sliding”
and ““Hourly Extended,” which are not
considered by the CPWG to be
sufficiently common in the market to
require standard definitions. CPWG/
How Group advocate that the
Commission add the characteristic
“Extended” as a permissible value for
WINDOW, which at the time the report
was submitted, would have required a
modification to the S&CP Document.25

The June 19 Report provides that the
existence of a definition in this table
does not imply the services must be
offered by a transmission provider. It
further provides that requirements as to
which services must be offered are
defined by regulation and tariffs and are
not addressed by this report. Nor does
the report imply that there is an
implication as to the curtailment
priority or price caps for these services.
CPWG/How Group also suggest that
transmission providers offer new
products that meet the needs of
transmission customers, when an
appropriate standard attribute is not
available.

23 0Open Access Same-Time Information System
and Standards of Conduct, 84 FERC 9 61,329 (1998)
(September 29 Order). Version 1.3 of the S&CP
Document is posted on the Commission Issuance
Posting System (accessed through the Commission’s
Internet Home Page at http://ferc.fed.us) or may be

CPWG/How Group recommend the
terms “fixed,” “‘sliding,” and
“extended” to describe periods of
service. “‘Fixed” defines service periods
that align with calendar periods such as
a day, week, or month. “Sliding”
defines service periods that are fixed in
duration, such as a week or month, but
the start and stop time may slide. For
example, a **sliding” week could start
on a Tuesday and end on the following
Monday. “Extended” defines service
periods for which the start time may
“slide” and with a longer than standard
duration. For example, an “extended”
week of service could be nine
consecutive days. These definitions are
contained in recommended Standards
2.1-2.1.13, which provide as follows:

Standard 2.1: A Transmission Provider
shall use the values and definitions below for
the attributes Service__Increment and
Window for all transmission services offered
on OASIS, or shall post alternative attribute
values and associated definitions on the
OASIS Home Page at www.tsin.com, or shall
use existing attribute values and definitions
posted by other Transmission Providers. (See
Section 3 of this report for registration
requirements.)

2.1.1: Fixed Hourly—The service starts at
the beginning of a clock hour and stops at the
end of a clock hour.

inspected in the Commission’s Public Reference
Room.

24\What is referred to here as “WINDOW?” is
referred to as “TS__ WINDOW?” in the S&CP Data
Dictionary.

25Subsequent to the submittal of the June 19
Report, the Commission incorporated a value for

2.1.2: Fixed Daily—The service starts at
00:00 and stops at 24:00 of the same calendar
date (same as 00:00 of the next consecutive
calendar date).

2.1.3: Fixed Weekly—The service starts at
00:00 on Monday and stops at 24:00 of the
following Sunday (same as 00:00 of the
following Monday).

2.1.4: Fixed Monthly—The service starts at
00:00 on the first date of a calendar month
and stops at 24:00 on the last date of the
same calendar month (same as 00:00 of the
first date of the next consecutive month).

2.1.5: Fixed Yearly—The service starts at
00:00 on the first date of a calendar year and
ends at 24:00 on the last date of the same
calendar year (same as 00:00 of the first date
of the next consecutive year).

2.1.6: Sliding Daily—The service starts at
the beginning of any hour of the day and
stops exactly 24 hours later at the same time
on the next day.

2.1.7: Sliding Weekly—The service starts at
00:00 of any date and stops exactly 168 hours
later at 00:00 on the same day of the next
week.

2.1.8: Sliding Monthly—The service starts
at 00:00 of any date and stops at 00:00 on the
same date of the next month (28-31 days
later). If there is no corresponding date in the
following month, the service stops at 24:00
on the last day of the next month.

For example: Sliding Monthly starting at
00:00 on January 30 would stop at 24:00 on
February 28 (same as 00:00 March 1).

“EXTENDED” under the definition of

TS__ WINDOW in Version 1.3 of the S&CP
Document. See S&CP Document, Version 1.3, Data
Element Dictionary at A-18. For this reason, we
have omitted a footnote from the recommended
Table 1-1 suggesting that this change is needed.
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2.1.9: Sliding Yearly—The service starts at
00:00 of any date and stops at 00:00 on the
same date of the following year. If there is no
corresponding date in the following year, the
service stops at 24:00 on the last day of the
same month in the following year.

For example Sliding Yearly service starting
on February 29 would stop on February 28
of the following year.

2.1.10: Extended Daily—The service starts
at any hour of a day and stops more than 24
hours later and less than 48 hours later.

2.1.11: Extended Weekly—The service
starts at 00:00 of any date and stops at 00:00
more than one week later, but less than two
weeks later.

2.1.12: Extended Monthly—The service
starts at 00:00 of any date and stops at 00:00
more than one month later but less than two
months later.

2.1.13: Extended Yearly—The service starts
at 00:00 of any date and stops at 00:00 more
than one year calendar year later but less
than two calendar years later.

Definitions are recommended as
standard terminology in Phase IA for the
attributes SERVICE__INCREMENT
(Hourly, Daily, Weekly, Monthly, and
Yearly) and WINDOW (Fixed, Sliding,
and Extended). A definition is
recommended for each combination of
SERVICE__INCREMENT and WINDOW.
The September 29 Order includes
“EXTENDED” as a permissible value of
the data element “TS__WINDOW.” 26

Comments

ECI and Cinergy filed comments on
this issue. ECI disagrees with the term
“extended’” and states that this term is
not contained in the pro forma tariff.
ECI also asserts that the term “‘sliding”
is appropriate while the term “fixed” is
unnecessary. Cinergy argues that non
pro-forma rate designs approved by the
Commission should have service
attribute definitions defined for Table
1-1.27 For example, it argues the
information provided in Table 1-1
should include service attribute
definitions for locational marginal
pricing and megawatt-mile pricing.28

Discussion

We propose that Standards 2.1
through 2.1.13, as shown in the attached
BPS&G document, be adopted. While
the term “extended” is not included in
the pro forma tariff, the marketplace is
evolving to the point where offerings of
extended daily, extended weekly, and
extended monthly services are products
that can serve a useful market niche.
While not covered by the pro forma
tariff, there is no prohibition against

26 As noted above, supra note 25, the Commission
incorporated a value for “EXTENDED’’ under the
definition of TS__WINDOW in Version 1.3 of the
S&CP Document.

27Cinergy Comments at 2.

28|d.

these services being provided under
transmission providers’ individual open
access tariffs. This being the case, it is
appropriate that the standards proposed
in this NOPR should provide such
definitions. Furthermore, the terms
“sliding”” and ““fixed” also help to
improve communications in the
contracting for transmission services.
We note that the Phase IA S&CP
Document, approved in the September
29 Order, provided for the inclusion of
“fixed,” “sliding,” and “‘extended”
transmission service period definitions.

Cinergy has not persuaded us that the
definitions of “fixed,” “sliding,” and
“extended”’ should be expanded to
include service attribute definitions for
locational marginal pricing and
megawatt-mile pricing, since these
attributes are intended to describe types
of services, not prices or rate designs for
services. However, we invite additional
comment on this issue in the comments
to this NOPR.

4. Attribute Values Defining Service
Class and Type (Section 2C of the June
19 Report)

The Phase IA S&CP Document issued
in the September 29 Order included
data templates that refer to service class
and type, but do not define these
attributes. CPWG/How Group
recommend definitions for Service Class
(recommended Standard 2.2) (i.e., Firm
Transmission Service (recommended
Standard 2.2.1) and Non-Firm
Transmission Service (recommended
Standard 2.2.2)) and for Service Type
(recommended Standard 2.3) (i.e., Point-
to-Point Transmission Service
(recommended Standard 2.3.1) and
Network Integration Transmission
Service (recommended Standard 2.3.2)).
These recommended definitions provide
as follows:

Standard 2.2: A Transmission Provider
shall use the values and definitions below to
describe the service CLASS for transmission
services offered on OASIS, or shall post
alternative attribute values and associated
definitions on the OASIS Home Page at
www.tsin.com, or shall use the attribute
values and definitions posted by other
Providers. (See Section 3 for registration
requirements.)

2.2.1: Firm—Transmission service that
always has a priority over Non-Firm
transmission service and has equal priority
with Native Load Customers and Network
Customers, in accordance with FERC
regulations.

2.2.2: Non-Firm—Transmission service
that is reserved and/or scheduled on an as-
available basis and is subject to curtailment
or interruption at a lesser priority compared
to Firm transmission service, Native Load
Customers, and Network Customers.

Standard 2.3: A Transmission Provider
shall use the values and definitions below to

describe the service TYPE for transmission
services offered on OASIS, or shall post
alternative attribute values and associated
definitions on the OASIS Home Page at
www.tsin.com, or shall use the attribute
values and definitions posted by other
Providers. (See Section 3 for registration
requirements.)

2.3.1: Point-to-point—Transmission service
that is reserved and/or scheduled between
specified Points of Receipt and Delivery
pursuant to Part Il of the FERC pro forma
tariff.

2.3.2: Network—Network Integration
Transmission Service that is reserved and/or
scheduled to serve a Network Customer load
pursuant to Part Il of the FERC pro forma
Tariff.

Comments

Comments were offered by ECI and
EPMI. ECI comments that the
recommended definitions are
unnecessary because the terms are
defined in the pro forma tariff. EPMI
offers a revised definition to indicate
that there should be no differing
priorities within the firm classes of
service.

Discussion

In general, we believe that these
recommended definitions (2.2.1, 2.2.2,
2.3.1, and 2.3.2) should be included in
the standards. However, to avoid any
misunderstanding, we propose to add a
disclaimer to each definition stating in
each instance that the service is to be
offered “‘in accordance with the
definitions in the pro forma tariff.”

We do not find ECI’s argument, that
the recommended definitions are
unnecessary (because they are included
in the pro forma tariff), to be persuasive.
In instances where a term is defined in
the pro forma tariff, we will
incorporate—verbatim—the definition
from the pro forma tariff—into the
BPS&G document. In instances where
the term is not defined in the pro forma
tariff, we will use the recommended
definitions, so long as we find them
consistent with the definitions of related
terms in the pro forma tariff.

The standards proposed herein have
been proposed to improve the
communications in conducting business
on the OASIS. Therefore, terminology
used in communications over the
OASIS should clearly be defined in the
BPS&G document, so long as those
definitions are consistent with those in
the pro forma tariff. We propose to
adopt the suggested revision offered by
EPMI to recommended Standard 2.2.1
because it clarifies the definition of
Firm Transmission Service. As revised,
Standard 2.2.1 will read as follows:

Standard 2.2.1: FIRM—Transmission
service that always has [a] priority over NON-
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FIRM transmission service [and has equal
priority with] and includes Native Load
Customers, [and] Network Customers, and
any transmission service not classified as
non-firm in accordance with the definitions
in the pro forma tariff [FERC regulations].

Moreover, we find the definitions in
sections 2.2-2.3.2, as revised, to be
consistent with the pro forma tariff.

5. Curtailment Priorities (Section 2D of
the June 19 Report)

Included in the S&CP Document for
Phase IA implementation is a data
dictionary element entitled
“Curtailment Procedures.” A business
practice has not previously been defined
for this data element. Recommended
Standard 2.4 on curtailment policies
provides as follows:

Standard 2.4: A Transmission Provider
shall use the curtailment priority definitions
in NERC Policy 9 Security Coordinator
Procedures for NERC CURTAILMENT
PRIORITY (1-7) for all transmission services
offered on OASIS, or shall post alternative
attribute values and associated definitions on
the OASIS Home Page at www.tsin.com, or
shall use attribute values and definitions
posted by another Provider. (See Section 3
for registration requirements.)

Comments

ECI objects to the CPWG/How Group’s
proposal, on the basis that the
Commission in its pro forma tariff has
established the curtailment priorities for
transmission service. ECI comments that
the curtailment priorities under NERC
procedures are unreasonable and
anticompetitive. To the extent the
Commission intends to address the
merits of NERC’s proposal here, ECI
incorporates by reference its July 20,
1998 protest filed in Docket No. EL98—
52-000.29

EPMI offers revisions to the
recommended standard to remove the
option of posting alternative attribute
values and definitions.

Discussion

We have not been persuaded to
propose the adoption of Standard 2.4 as
recommended in the June 19 Report in
the NOPR. There is still considerable
work to be accomplished in the area of
developing procedures/definitions for
establishing curtailment policy.

The Commission recently ruled on a
petition for declaratory order (Petition)
filed by NERC regarding NERC’s
proposed Transmission Loading Relief

29ECI’s protest argues, among other things, that:
(1) NERC'’s Tagging requirements must be applied
to all transactions; (2) NERC’s proposed revisions to
Policy 9 (on curtailment) are contrary to the pro
forma tariff; and (3) NERC security coordinators
must be subject to enforceable Standards of
Conduct.

(TLR) procedures.30 The Commission
found that these procedures, which
address multi-system transactions and
unscheduled flows, are generally
consistent with or superior to the pro
forma tariff curtailment provisions, but
that further efforts by NERC and
industry participants are necessary. The
Commission also found that the TLR
procedures must be on file with the
Commission, and adopted NERC’s
suggestion to establish an efficient
mechanism for public utilities to
incorporate the TLR procedures into
their individual open access tariffs.31 As
policies evolve, we can revisit the
notion of adding a curtailment
definition at a later date.

To prevent confusion, this NOPR
reserves section 2.4 for future use (in the
numbering of sections in the attached
BPS&G document) so that we do not
have to renumber sections 2.5-2.5.9 and
so that the section numbers in the NOPR
will continue to match up with the
section numbers used in the June 19
report.

6. Other Service Attribute Values
(Section 2E of the June 19 Report)

In Order No. 888, the Commission
concluded that six ancillary services
must be included in an open access
tariff.32 Other services may be offered
pursuant to filed tariffs, or as specified
in a customer’s service agreement with
the transmission provider.33

The June 19 Report recommends the
data element
ANCILLARY__SERVICE__TYPE in the
S&CP Document be changed to
AS__TYPE. This name is less restrictive
and may be used to denote ancillary or
additional services that are not pro
forma tariff ancillary services. This
name is also comparable to the use for
transmission service of TS, for example
TS__TYPE. Consistent with this
recommendation, the June 19 Report
recommends Standard 2.5, to describe
the AS__TYPES offered on OASIS.

30North American Electric Reliability Council, 85
FERC 161,353 (1998) (NERC Order).

31By contrast, in Mid-Continent Area Power Pool,
85 FERC 161,352 (1998), reh’g pending (MAPP
Order), the Commission rejected line load relief
procedures that were not consistent with or
superior to the pro forma tariff. See Coalition
Against Private Tariffs, 83 FERC 161,015 at 61,039,
reh’g denied, 84 FERC 161,050 at 61,235-36 (1998).

32The six ancillary services defined in the pro
forma tariff are: (1) Scheduling, System Control,
and Dispatch Service; (2) Reactive Supply and
Voltage Control from Generation Sources Service;
(3) Regulation and Frequency Response Service; (4)
Energy Imbalance Service; (5) Operating Reserve—
Spinning Reserve Service; and (6) Operating
Reserve—Supplemental Reserve Service. See
88 3.1-3.6 of the pro forma tariff.

33FERC Stats. & Regs. 31,036 at 31,705.

Recommended Standard 2.5 provides as
follows:

Standard 2.5: A Transmission Provider
shall use the definitions below to describe
the AS__TYPES offered on OASIS, or shall
post alternative attribute values and
associated definitions on the OASIS Home
Page at www.tsin.com, or shall use attribute
values and definitions posted by another
Provider. (See Section 3 for registration
requirements.)

In addition, the June 19 Report
recommends FERC Ancillary Services
Definitions for: Scheduling, System
Control, and Dispatch Service; Reactive
Supply and Voltage Control from
Generation Sources Service; Regulation
and Frequency Response Service;
Energy Imbalance Service; Operating
Reserve—Spinning Reserve Service;
Operating Reserve—Supplemental
Reserve Service; and other services
which may be offered to transmission
customers such as Dynamic Transfer,
Real Power Transmission Losses, and
System Black Start Capability.
Specifically, recommended sections
2.5.1-2.5.9 provide the following
definitions:

Ancillary Services Definitions

2.5.1: Scheduling, System Control and
Dispatch Service (SC)—is the provision of (i)
interchange schedule confirmation and
implementation with other control areas,
including intermediary control areas that are
providing transmission service, and (ii)
actions to ensure the operational security
during interchange transaction.

2.5.2: Reactive Supply and Voltage Control
from Generation Sources Service (RV)—is the
provision of reactive power and voltage
control by generating facilities.

2.5.3: Regulation and Frequency Response
Service (RF)—is the provision of resources to
follow a Transmission Customer’s load
changes and to supply power to meet any
difference between a Customer’s actual and
scheduled generation.

2.5.4: Energy Imbalance Service (El)—
supplies any hourly mismatch between a
Transmission Customer’s energy supply and
the load being served in the control area.
This service makes up for any net mismatch
over an hour between the scheduled delivery
of energy and the actual load that the energy
serves in the control area.

2.5.5: Operating Reserve—Spinning
Reserve Service (SP)—is the provision of
resources, which are on-line and loaded at
less than maximum output, to serve load in
case there is an unplanned event such as loss
of generation.

2.5.6: Operating Reserve—Supplemental
Reserve Service (SU)—is the provision of
resources that may not be available
instantaneously, including generating units
that are on-line, quick start units, and
customer-interrupted load, to serve load in
case there is an unplanned event such as loss
of generation.

2.5.7: Dynamic Transfer (DT)—is the
provision of the real-time monitoring,
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telemetering, computer software, hardware,
communications, engineering, and
administration required to electronically
move all or a portion of the real energy
services associated with a generator or load
out of its Host Control Area into a different
Electronic Control Area.

2.5.8: Real Power Transmission Losses
(TL)—is the provision of capacity and energy
to replace energy losses associated with
transmission service on the Transmission
Provider’s system.

2.5.9: System Black Start Capability (BS)—
is the provision of generating equipment that,
following a system blackout, is able to start
without an outside electrical supply.
Furthermore, Black Start Capability is
capable of being synchronized to the
transmission system such that it can provide
a startup supply source for other system
capacity that can then be likewise
synchronized to the transmission system to
supply load as part of a process of re-
energizing the transmission system.

Comments

ECI objects to the recommended
change on the basis that ancillary
services are defined in the pro forma
tariff. Cinergy comments that, for
clarity, the words “‘according to FERC
pro forma tariff” or “pursuant to the
transmission provider’s open access
transmission tariff”” should be included
when addressing ancillary services. As
an alternate approach, Cinergy suggests
including a blanket introductory
statement indicating that the ancillary
services definitions refer to those
services offered pursuant to the
transmission provider’s open access
transmission tariff.

EPMI comments that the Commission
should not authorize unspecified
“alternative attribute values,” and that
the Commission must approve ancillary
services.34

Discussion

We agree with ECI that, in instances
where terms are defined in the pro
forma tariff, we should use that same
definition for conducting OASIS-related
business. Accordingly, we will revise
the definitions in recommended
sections 2.5.1-2.5.6 to match those in
the pro forma tariff. We therefore
propose as follows:

FERC Ancillary Services Definitions

2.5.1: Scheduling, System Control and
Dispatch Service (SC)—is necessary to the
provision of basic transmission service
within every control area. This service can be
provided only by the operator of the control
area in which the transmission facilities used
are located. This is because the service is to
schedule the movement of power through,
out of, within, or into the control area.3> This

34EPMI Comments at 3—4.
35FERC Stats. & Regs., Regulations Preambles,
January 1991-June 1996 at 31,716.

service also includes the dispatch of
generating resources to maintain generation/
load balance and maintain security during
the transaction and in accordance with
section 3.1 (and Schedule 1) of the pro forma
tariff.36 [(i) interchange schedule
confirmation and implementation with other
control areas, including intermediary control
areas that are providing transmission service,
and (ii) actions to ensure the operational
security during interchange transaction.]

2.5.2: Reactive Supply and Voltage Control
from Generation Sources Service (RV)—is the
provision of reactive power and voltage
control by generating facilities under the
control of the control area operator.37 This
service is necessary to the provision of basic
transmission service within every control
area and in accordance with section 3.2 (and
Schedule 2) of the pro forma tariff.38

2.5.3: Regulation and Frequency Response
Service (RF)—is provided for transmission
within or into the transmission provider’s
control area to serve load in the area.
Customers may be able to satisfy the
regulation service obligation by providing
generation with automatic generation control
capabilities to the control area in which the
load resides and in accordance with section
3.3 (and Schedule 3) of the pro forma tariff.3®
[the provision of resources to follow a
Transmission Customer’s load changes and to
supply power to meet any difference between
a Customer’s actual and scheduled
generation.]

2.5.4: Energy Imbalance Service (El)
[supplies any hourly mismatch between a
Transmission Customer’s energy supply and
the load being served in the control area.
This service makes up for any net mismatch
over an hour between the scheduled delivery
of energy and the actual load that the energy
serves in the control area.] is the service for
transmission within and into the
transmission provider’s control area to serve
load in the area. Energy imbalance represents
the deviation between the scheduled and
actual delivery of energy to a load in the local
control area over a single hour and in
accordance with section 3.4 (and Schedule 4)
of the pro forma tariff.40

2.5.5: Operating Reserve—Spinning
Reserve Service (SP)—Tis the provision of
resources, which are on-line and loaded at
less than maximum output, to serve load in
case there is an unplanned event such as loss
of generation.] is provided by generating
units that are on-line and loaded at less than
maximum output. They are available to serve
load immediately in an unexpected
contingency, such as an unplanned outage of
a generating unit and in accordance with
section 3.5 (and Schedule 5) of the pro forma
tariff.41

2.5.6: Operating Reserve—Supplemental
Reserve Service (SU)—Tis the provision of
resources that may not be available
instantaneously, including generating units

360rder No. 888-A, FERC Stats. & Regs. 131,048

at 30,227.
371d. at 30,228.
38FERC Stats. & Regs. 131,036 at 31,716.
391d. at 31,717.
4|d.
411d. at 31,708.

that are on-line, quick start units, and
customer-interrupted load, to serve load in
case there is an unplanned event such as loss
of generation.] is generating capacity that can
be used to respond to contingency situations.
Supplemental reserve, is not available
instantaneously, but rather within a short
period (usually ten minutes). It is provided
by generating units that are on-line but
unloaded, by quick-start generation, and by
customer interrupted load and in accordance
with section 3.6 (and Schedule 6) of the pro
forma tariff.42

We agree with Cinergy’s suggestion
that we add the blanket statement
“ancillary service definitions may be
offered pursuant to an individual
transmission provider’s specific tariff
filings”” and will add language to this
effect to the paragraph about “‘other
service definitions” preceding Standard
2.5.7 in the attached BPS&G Document.

We propose to adopt recommended
Standard 2.5, because we agree that the
term “AS__TYPE” is less restrictive
than the term “ANC__SERVICE__TYPE”
and would allow this data element to be
used to offer additional services (beyond
the six ancillary services denoted in the
pro forma tariff) if the services are
authorized by a transmission provider’s
individual open access tariff. We also
propose to add a qualifier to Standards
2.5.1-2.5.6 clarifying that the various
ancillary services are in accordance
with the definitions of ancillary services
in the pro forma tariff. Consistent with
this proposal, we also propose to
replace the Data Dictionary Element
“ANC__SERVICE __TYPE” in the S&CP
Document with the term “AS__TYPE.”
The comments to this NOPR should
identify specifically all of the places in
the S&CP Document where this change
should be made.

7. Scheduling Period (Section 2F of the
June 19 Report)

Recommended Guides 2.6, 2.6.1, and
2.6.2 are recommended by the June 19
Report as business practice guides,
related to on-line price negotiations and
bumping rules in short-term markets,
SAME-DAY (2.6.1) and NEXT-HOUR
(2.6.2). They provide as follows:

Guide 2.6: A Transmission Provider should
use the definitions below to describe the
scheduling period leading up to the start time
of a transaction:

2.6.1: Same-day is (i) after 2 p.m. of the
preceding day and (ii) more than one hour
prior to the service start time.

2.6.2: Next-hour is one hour or less prior
to the service start time.

These definitions do not apply to a
specific data element in the Phase IA
S&CP Document.

421d.



Federal Register/Vol.

64, No. 22/Wednesday, February 3,

1999/ Proposed Rules 5215

Comments

No comments were offered on these
definitions.

Discussion

Recommended Guides 2.6, 2.6.1, and
2.6.2 refer to definitions established for
the next-hour experiment, which begins
November 1, 1998 and terminates March
1, 1999, with a report due to the
Commission by March 31, 1999. It is
premature to propose the adoption of
these guides at this time, pending the
outcome of the industry experiment.

8. Maintenance of Industry Home Page
(Section 3A of the June 19 Report)

The June 19 Report would require all
users of individual OASIS sites to
register with the industry-wide OASIS
Home Page (www.tsin.com) to obtain
access to any individual OASIS site
(Standard 3.1). The June 19 Report also
recommends that the Commission
permit a nominal registration fee to be
charged to defray the cost of the
registration process and to cover the
maintenance of the site. In addition, the
industry-wide Home Page is referenced
in recommended Standards 2.1, 2.2, 2.3,
2.5,3.1,3.2,3.4,and 3.5and in
recommended Guides 3.3 and 6.4.
However, the June 19 Report does not
identify the party who will operate and
maintain the industry-wide OASIS
Home Page. Nor does the proposal
discuss how the Commission can ensure
that it is maintained in accordance with
Commission regulations.

Comments

ECI agrees with the June 19 Report
that all users of OASIS should register
their identity at the “OASIS Home
Page.” However, ECI disagrees with the
June 19 Report’s proposal to charge a
registration fee to defray the registration
and maintenance costs of the OASIS
Home Page. ECI argues that a “‘nominal”
fee is ambiguous and questions whether
such a fee is FERC jurisdictional and
whether it would be cost-based. It
asserts that, consistent with Order No.
889, the costs associated with the
OASIS Home Page should be collected
through a transmission provider’s cost
of service.43

Discussion

We are concerned that the proposal
could have a non-public utility setting
fees for the use of the industry-wide
OASIS home page (in contrast to fees for
individual transmission provider OASIS
sites). We are concerned that this
proposal would allow an unidentified,
non-public utility to be the sole

43ECI Comments at 11.

gatekeeper of who may use individual
OASIS sites.44 We cannot allow access
to individual OASIS sites to be
controlled by an unidentified, possibly
non-public utility party. However, this
concern would be alleviated if the
relationship between the industry-wide
OASIS Home Page and the individual
OASIS sites operated or controlled by
public utilities is such that: (1) The
operator of the industry-wide OASIS
Home Page acts as an agent for the
individual transmission providers on
whose behalf it acts; and (2) in the event
that a user or potential user fails to
comply with the registration procedures
followed by the industry-wide OASIS
Home Page, the operator of the industry-
wide OASIS Home Page would take no
independent action denying access to
any individual OASIS site, but would
merely pass along this assessment to the
operators of the individual OASIS sites,
who would then determine whether to
deny access to their individual OASIS
sites. The user or potential user could
then file a complaint with the
Commission if dissatisfied with this
action.

Under this scenario, the individual
transmission providers, could
collectively contribute to the operation
and maintenance of an industry-wide
OASIS Home Page, but this would not
diminish their responsibility to provide
access to their individual OASIS site to
users and potential users who comply
with applicable registration
requirements. Such a contractual
arrangement would also permit
transmission providers to recover
reasonable fees they paid for the
operation and maintenance of the
industry-wide OASIS Home Page.

We, therefore, propose to allow the
use of an industry-wide OASIS Home
Page at www.tsin.com, keeping in mind
that the operator of the Home Page may
only act as an agent of the transmission
providers, and that this provision in no
way undermines the responsibilities of
individual transmission providers to
make their individual OASIS sites
accessible to users and potential users
and to operate their OASIS sites in
compliance with all applicable
Commission orders and regulations. As
long as transmission providers pay
reasonable fees to the third party for
operating and maintaining the industry-
wide OASIS Home Page, they will be

44This is distinguishable from an individual
transmission provider using a nonjurisdictional
entity as its agent to operate its OASIS site because,
in that instance, the transmission provider
ultimately still is responsible for the actions of its
agent.

able to recover these fees in their
transmission rates.45

9. Identification of Parties (Section 3A
of the June 19 Report)

The OASIS S&CP Document specifies
what information is necessary to
communicate among the parties, and
how the information must be
communicated, for the Commission’s
Open Access program to work. The June
19 Report identifies instances where the
information requirements are not always
sufficiently defined. For example,
transactions generally require the
identification of receipt and delivery
points, but it is left to each transmission
provider to name the receipt and
delivery points on their system. The
lack of standardized transmission path
names and service points often causes
confusion when customers attempt to
reserve service.

The June 19 Report states that, for
OASIS to succeed, there must be an
unambiguous identification of the
parties to a transaction. Further, it
contends that factors such as mergers,
reorganizations, and name changes often
result in confusion as to the
identification of parties. The June 19
Report recommends, in Standard 3.1, to
keep parties informed about parties’
name changes by requiring all
transmission providers and users of
OASIS to register at an Internet web site,
www.tsin.com, and to renew the
registration annually. Recommended
Standard 3.1 provides as follows:

Standard 3.1: All entities or persons using
OASIS shall register the identity of their
organization or person at the OASIS Home
Page at www.tsin.com. Registration shall be
completed prior to the commencement of
Phase 1-A and renewed annually thereafter.

Comment

ECI agrees that all OASIS users
should register their identity at the
industry-wide OASIS Home Page.

Discussion

The June 19 Report proposal
discusses how name changes and the
use of ambiguous names caused by
mergers can make the identification of
parties difficult. The June 19 Report
recommends eliminating the problem by
requiring each entity to annually renew
its registration. We believe this proposal
for annual renewal may not be sufficient
to avoid ambiguity. Thus, we propose to
require that registration be renewed
within 48 hours of any changes in

45 As provided in 18 CFR 37.5(c), access to OASIS
is to be provided to Commission staff and the staffs
of State regulatory authorities at no cost. This
provision governs access to both individual OASIS
sites and to any industry-wide OASIS Home Page.
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identification and propose a specific
date each year by which registration
must be accomplished.46 Accordingly,
we propose to adopt recommended
Standard 3.1 as modified below:
Standard 3.1: All entities or persons using
OASIS shall register the identity of their
organization (including DUNS number) or
person at the OASIS Home Page at
www.tsin.com. Registration shall be
completed prior to the commencement of
Phase IA and renewed annually by January
1st of each year thereafter and within 48
hours of any changes in identification.

10. Registering Non-Standard Service
Attributes (Section 3B of the June 19
Report)

The June 19 Report also maintains
that standardized identification of
service products is needed. It maintains
that inconsistencies in the names of
services can inhibit moving power
across the power grid. For example, if
three transmission providers offer
weekly firm service that can begin on
any day of the week and one calls its
service “sliding weekly firm”, and the
second calls it “‘enhanced weekly firm”
and the third calls it “moveable weekly
firm”, customers can become confused.
The S&CP Document defines standard
services using attributes. However, the
S&CP Document does not define the
attributes. The June 19 Report proposes
standard attribute definitions.4? Sections
111.D.2-D.4 and 111.D.6-D.7 above
address the proposed standard
definitions. The June 19 Report also
provides for instances where
standardized attributes and definitions
are not appropriate. Specifically,
recommended Standard 3.2 and
recommended Guide 3.3 provide as
follows:

Standard 3.2: Providers of transmission
and ancillary services shall use only attribute
values and definitions that have been
registered on the OASIS Home Page at
www.tsin.com for all transmission and
ancillary services offered on their OASIS.

Guide 3.3: Providers of transmission and
ancillary services may use on their OASIS
attribute values and definitions that have
been posted by other Providers on the OASIS
Home Page at www.tsin.com.

Under this proposal, transmission
providers register new attributes and
definitions on the industry-wide home
page (www.tsin.com). Transmission
providers would be free to use attributes

46 The change in identification includes both
name and DUNS number of a party. DUNS
numbers, a proprietary service of DUN & Bradstreet,
are a means of uniquely identifying commercial
entities and their use is required by the S&CP
Document.

47 See June 19 Report at Section 2.

and definitions developed by other
transmission providers.48

The June 19 Report states that the
CPWG will monitor the registration
process to “‘ensure the attributes and
definitions do not undermine the goal of
promoting consistent terminology.” 49

Comments

EPMI recommends that monitoring of
the attribute registration process not be
left to the CPWG as it is not clear that
the CPWG will even exist in the
future.0 Cinergy expresses concern that
there may be real or perceived conflicts
if the CPWG monitors the attribute
registration process. Cinergy proposes
that the process be monitored by the
Commission or an organization that is
not so involved in the process.5t

Discussion

The Commission agrees with the June
19 Report that monitoring is needed to
ensure that the non-standard attribute
naming process is not abused. The
CPWG has volunteered to monitor the
process, but as discussed above and as
predicted by EPMI, the IMIC, a group
we are not yet familiar with, has taken
over the functions of the CPWG.52
Although, we continue to believe that
an industry group is the logical body to
monitor the process, the proper group to
undertake this task needs to be
identified.

Accordingly, we invite comment on
which group would be the proper group
to perform this function, whether that
group would be agreeable to performing
this function, how it organizes itself,
and how it conducts its business, before
deciding whether it would be able to
perform this function in a fair
evenhanded manner. We will consider
these comments before deciding who
should perform this monitoring
function.

We propose to adopt recommended
Standard 3.2, and recommended Guide
3.3, with modifications. Recommended
Guide 3.3 states that transmission
providers may use attribute values and
definitions that have been posted by
other transmission providers. We
believe that in order to minimize the
number of attribute values and
definitions, transmission providers
should use attribute values and
definitions that have been posted by

48June 19 Report at 10. However, changes to filed
rates would require a filing under section 205.

491d.

S0EPMI Comments at 4.

51Cinergy Comments at 4.

52This makes moot Cinergy’s argument that it
would be inappropriate for the CPWG to monitor
the process because of real or perceived conflicts of
interests.

other transmission providers whenever
possible. Accordingly, we propose a
modified Guide 3.3 that would read as
follows:

Guide 3.3: Providers of transmission and
ancillary services [may] should endeavor to
use on their OASIS attribute values and
definitions that have been posted by other
Providers on the OASIS Home Page at
www.tsin.com whenever possible.

These revisions would more strongly
encourage transmission providers to use
attribute values posted by other
providers.

11. Registering Points of Receipt and
Delivery (Section 3C of the June 19
Report)

OASIS Phase | requires transmission
providers to define and post, on their
OASIS sites, transmission paths and
associated transfer capabilities. The
June 19 Report recommends Standards
3.4 and 3.5 and Guide 3.6 as follows: [53]

Standard 3.4: A Transmission Provider
shall register and thereafter maintain on the
OASIS Home Page at www.tsin.com all
Points of Receipt and Delivery to and from
which a Transmission Customer may reserve
and schedule transmission service.

Standard 3.5: For each reservable Path
posted on their OASIS node, Transmission
Providers shall indicate the available Point(s)
of Receipt and Delivery for that Path. These
Points of Receipt and Delivery shall be from
the list registered on the OASIS Home Page
at www.tsin.com.

Guide 3.6: When two or more
Transmission Providers share a common
Points of Receipt or Delivery, or when a Path
connects Points of Receipt and Delivery in
neighboring systems, the Transmission
Providers owning and/or operating those
facilities should apply consistent names for
those connecting or common Paths on
OASIS.

The June 19 Report maintains that for
the most part, paths and service points
have been defined from each individual
transmission provider’s perspective.
The June 19 Report states that the lack
of standards results in confusion about
the feasibility of connecting paths to
move power from one system and region
to another. The June 19 Report
recommends the following business
practices to improve coordination of
path naming and enhance identification
of commercially available connection
points between transmission providers
and regions:

« Transmission Providers register (at the
industry-wide OASIS home page) all service
points (Points of Receipt and Delivery) for
which transmission service is available over
OASIS.

53The subject of path names is also the subject
of a separate September 15, 1998 submittal from
CPWG/How Group, discussed below in section
I1.F, infra.
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« Each Provider would indicate on its
OASIS node, for each Path posted on its
OASIS node, the Points of Receipt and
Delivery to which each Path is connected.

These principles are incorporated in
recommended Standards 3.4 and 3.5,
and recommended Guide 3.6.54

Comments

No comments were received on this
issue.

Discussion

With a slight revision, we propose to
adopt Standards 3.4 and 3.5 and Guide
3.6 as recommended.55 We agree with
the principle behind Guide 3.6, that
transmission providers should be
encouraged to apply consistent names
for connecting paths or common paths
and request that transmission providers
do so whenever possible. We also
request that the comments to this NOPR
address what would be the proper entity
to monitor this process and whether this
function should be performed in tandem
with the monitoring of the registration
of standard attributes (as discussed
above).

12. On-line Price Negotiation in Short-
term Markets (Section 4A of the June 19
Report)

Negotiations on the OASIS. Order No.
889-A requires negotiations between
transmission providers and potential
customers to take place on the OASIS
and be visible to all market participants.
The OASIS Phase IA S&CP Document
specifies the information needed for
negotiations and how the information
will be communicated between the
parties. With the exception of
reservations for next-hour service
(which it separately discusses in
recommended Guide 4.2 and 4.3,
discussed below), the June 19 Report
incorporates the requirement in Order
No. 889—-A that all reservations and
price negotiations be made directly on
the OASIS. This is stated explicitly in
recommended Guide 4.1 as follows:

Guide 4.1: Consistent with FERC policy
and regulations, all reservations and price
negotiations should be conducted on OASIS.

Comments

Cinergy argues that recommended
Guide 4.1 should be a standard because
the guide implements the Commission

541d.

55 As shown in Attachment A to this NOPR, we
are making a grammatical correction to
recommended Guide 3.6.

policy that all reservations and price
negotiations be conducted on the
OASIS.56

Discussion

We agree with Cinergy that this
provision merely restates existing
Commission policy. Accordingly, we
propose adoption of recommended
Guide 4.1 as Standard 4.1.

Next-Hour Transactions and
Electronic Entry of Reservation and
Scheduling Requests. At the industry’s
request, to permit development of the
next-hour market, the Commission
issued an order on December 27, 1996,57
clarifying how reservations for next-
hour service would be made during
OASIS Phase I. The Commission stated:

A request for transmission service made after
2:00 p.m. of the day preceding the
commencement of such service, will be
“made on the OASIS” if it is made directly
on the OASIS or, if it is made by facsimile

or telephone and promptly (within one hour)
posted on the OASIS by the Transmission
Provider.58

While it is Commission policy that all
reservation requests be made on the
OASIS, the clarification allows any
request made after 2:00 p.m. on the day
preceding the start of service to be made
by telephone or facsimile as long as the
request is posted on the OASIS within
one hour of receipt. However, the June
19 Report expresses the fear that next-
hour transactions will have to be treated
differently from other same-day
transactions.5® Therefore, the June 19
Report recommends Guides 4.2 and 4.3,
which provide as follows:

Guide 4.2: The following is considered “‘on
the OASIS” during Phase 1-A: For a
transmission service of hourly duration,
requested within the next-hour, a Customer
should have the option, subject to the
exception allowed by Guide 4.3, of entering
a reservation and schedule request
electronically on the Provider’s OASIS and
scheduling system (if such electronic
transactions are allowed on the Provider’s
scheduling system), or arranging the
reservation and schedule verbally with the
Provider. If a transmission reservation is
confirmed verbally, the Provider should have
the option of requiring the Customer to enter
the reservation on OASIS electronically
within one hour after the start of the
reservation.

56 Cinergy Comments at 3.

57 0Open Access Same-Time Information System
and Standards of Conduct, 77 FERC ] 61,335 (1996)
(December 27, 1996 Order).

58 December 27, 1996 Order, 77 FERC at 62,492.
59June 19 Report at 12.

Guide 4.3: If a Provider’s OASIS and
scheduling processes allow that a Customer’s
reservation and scheduling requests will be
accepted or refused within 15 minutes of the
gueue time, then the Provider may require
that reservations and schedules be entered
electronically by the Customer prior to the
established scheduling deadline. If in any
case the Provider has not responded to the
reservation and schedule request within 15
minutes, the Customer has the option of
calling the Provider to verbally confirm the
reservation and schedule.

Comments

EPMI recommends that recommended
Guides 4.2 and 4.3 be made mandatory
standards and not merely voluntary best
practice guides.® However, EPMI sees
an inconsistency between the time
limits recommended in Guide 4.3 and
those in Table 4-2 and recommends that
this discrepancy be resolved.5!

Discussion

The June 19 Report’s proposal is
essentially the same as the proposal
made in the June 1998 CPWG/How
Group letter to the Commission
requesting a four-month next-hour
experiment and approved by the
Commission in the September 29 Order.
We will defer a decision on this issue
until we have had an opportunity to
evaluate the outcome of that
experiment. Consistent with our
practice elsewhere in this NOPR, we
will reserve the applicable section
numbers (4.2 and 4.3) so that the
references in Attachment A will
continue to match-up with the June 19
report.

13. Diagram Depicting the Negotiation
Process (Section 4B of the June 19
Report)

The June 19 Report recommends a
process state diagram, Guide 4.4, that
defines transmission provider and
customer interactions when negotiating
for transmission service. The diagram
defines allowable steps in the
reservation request, negotiation,
approval, and confirmation processes.
The June 19 Report also recommends a
table, Guide 4.5, that defines the terms
used in the diagram. Recommended
Guides 4.4 and 4.5 provide as follows:

Guide 4.4: The following state transitions
in Figure 4-1 are recommended practice in
OASIS Phase 1-A.

60 EPMI Comments at 5.
61Table 4-2 also is discussed in section I11.D.14
below, infra.



5218 Federal

Register /Vol. 64, No. 22/Wednesday, February 3, 1999/Proposed Rules

Figure 4-1

Revised Process State Diagram for OASIS Phase 1-A
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Table 4-1 should be applied to the process

states in OASIS Phase 1-A.

Table 4-1—O0OASIS Phase 1-A State Definitions

The request has been received by OASIS

Study .......
Accepted

Refused
Declined

Counteroffer
Rebid ..........
Retracted

Superseded
Withdrawn ...
Confirmed

Annulled

Displaced

An invalid request (improper POR, POD, source, sink, increment, combination of duration and increment, etc.).
(Final state.)

The request has been received by Provider/Seller.
The request is being evaluated by the Provider/Seller.

The Provider has determined that the request is valid, there is sufficient transfer capability, and the price is ac-
ceptable.

The request is denied due to lack of availability of transfer capability. (Final state.)

The Provider has determined that the price being proposed by the Customer is unacceptable and that negotia-
tions are terminated. (Final state.)

The Provider/Seller is proposing a different price than was bid by the Customer.

The Customer responds to a Provider's ACCEPTED or COUNTEROFFER price with a new bid price.

The Provider has (prior to Customer confirmation) determined that the Customer’s time limit has expired. (Final
state.)

A request which has not yet been CONFIRMED is preempted by another reservation request. (Final state.)

The Customer withdraws the request (prior to confirmation). (Final state.)

The Customer consummates the reservation which has been ACCEPTED or is in COUNTEROFFER by the Pro-
vider. (Final state unless later ANNULLED or DISPLACED.)

The request is terminated after reaching the CONFIRMED state. This can only be done if both the Customer and
Provider agree. The annulment should be confirmed on OASIS by both the Provider/Seller and Customer.
(Final state.)

A CONFIRMED reservation has been terminated because a reservation of higher priority has preempted it. (Final
state.)
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Comments

Cinergy argues that the definition of
“REBID”, in recommended Guide 4.5,
which provides that ““[t]he customer
responds to a Provider’s ACCEPTED or
COUNTEROFFER price with a new bid
price”, is confusing. Cinergy contends
that the confusion arises from defining
“REBID” in terms of “ACCEPTED”. It
asserts that once a transmission
provider “‘accepts’ a customer’s offer, a
customer would have no reason to
rebid.62

Cinergy also argues that there is an
inconsistency between the definition of
“rebid” recommended in Guide 4.5 and
the statement recommended in Guide
4.26 that if, during the negotiation
process (i.e., before confirmation of the
deal by the customer), the transmission
provider receives a pre-confirmed
request with a higher bid price, the
transmission provider may counteroffer
the price and potentially prompt a
rebid.s3 Cinergy requests either that: (1)
the language be clarified; or (2) a cross
reference be made.

ECI argues that the June 19 Report
proposal would revise the process state
diagram appearing in the S&CP
Document by adding SUPERSEDED to
indicate that a request is preempted
prior to confirmation by the customer.
ECI further argues that this change
results in a contradiction between June
19 Report’s process state diagram in
Guide 4.4 (Figure 4-1), and an order
issued by the Commission on July 17,
1998.64 ECI argues that the July 17 Order
holds that “‘there is no right to
supersede while engaged in negotiations
(i.e., pending), until there is a refusal to
match.’’6s

ECI also argues that the definition of
SUPERSEDED recommended in Guide
4.5 (Table 4-1) is inconsistent with
findings in the July 17 Order regarding
section 13.2 of the proforma tariff.s6 ECI
states,

[i]n the complaint, ECI asserted that PIM
violated Section 13.2 of its open access
transmission tariff when it granted a
transmission customer (PP&L), who had
made a request for service that had not been
confirmed, a right of first refusal to match a
subsequent longer-term request for service
that ECI had made.5”

62 Cinergy Comments at 3.

63 Guide 4.26 is quoted below at section 111.D.15,
infra.

64 Electric Clearinghouse, Inc. v. PIM
Interconnection, L.L.C., 84 FERC 161,045 (1998)
(July 17 Order).

65ECI Comments at 13.

66 For convenience, Section 13.2 of the pro forma
tariff is quoted in full in Attachment B to this
NOPR.

67 ECI Comments at 14.

On this same point, ECI further argues
that the Commission found, in the July
17 Order, that ECI’s interpretation of the
tariff is erroneous. ECI quotes from the
July 17 Order:

For purposes of section 13.2, reservations
are considered to have been made when the
request for service is made. PP&L had a
conditional reservation for one-week service
that was made when it requested service via
PJM’s OASIS. As such, it had the right of first
refusal to match any later longer-term
reservation before losing its reservation
priority.s8

ECI also argues that the process state
diagram’s treatment of counteroffers
needs revision. In discussing this
change, the June 19 Report states:

These state changes are necessary in the
event the Provider needs to change a price
during negotiation prior to hearing a
response from the Customer. For example, a
discount may be given to another Customer
after negotiations started with a first
Customer (price is lowered by the Provider
without a response from the first Customer)
or the Provider may allow the Customer to
match a competing bid that would preempt
the current price being negotiated (price is
raised by the Provider).59

ECI argues that, in order to be
consistent with the Commission’s first-
come-first-served and right to match
processes, the diagram should reflect a
right to match a subsequent acceptable
request for service.”0

Discussion

Cinergy sees a conflict or
inconsistency between associating
REBID with ACCEPTED in
recommended Guide 4.4 and
recommended Guide 4.26. We disagree.
In our view, the pairing of REBID with
ACCEPTED is not inconsistent with
recommended Guide 4.26. Once a
transmission provider accepts a
customer’s offer (but before
confirmation) a transmission provider
can make a counteroffer based on a new
higher offer it receives from another
customer. Under these circumstances, a
customer might wish to rebid.7?

ECI has raised a number of objections
to Part 4B of the June 19 Report (i.e.,
“Phase IA Negotiation Process State
Transition Diagram”). One of ECI’s
objections is that the proposal in the
June 19 Report would revise the process
state diagram in the S&CP Document.

6884 FERC at 61,196.

69 June 19 Report at 14.

70ECI Comments at 13.

711n the comments to this NOPR, we invite
comment on whether rebid should be limited to
price, as proposed in this NOPR, or whether it
would be feasible and/or desirable to allow a rebid
lengthening the duration of the requested service or
a rebid wtih both a higher price and longer
duration.

While this was true at the time when
ECI filed its comments, it is true no
longer. Subsequent to the filing of ECI's
comments, the Commission approved a
revised S&CP Document that contains
the same process state diagram
recommended by the June 19 Report.72

Second, ECI contends that the
addition of “SUPERSEDED” to the
report’s process state transition diagram
(at Figure 4-1) is inconsistent with the
Commission’s denial of ECI’'s complaint
against PJM in the July 17 Order,”3
because ECI maintains that the July 17
Order held that “‘there is no right to
supersede [a pending request for
service] while engaged in negotiations
(i.e., pending) until there is a refusal to
match.” 74

ECI misapprehends the holding of the
July 17 Order.75> The Commission’s
findings in the July 17 Order conformed
to determinations in Order No. 888-A,
that: (1) Long-term firm point-to-point
service is available on a first-come-first-
served basis; (2) as to requests for short-
term non-firm transmission service,
those requesting service for a longer
duration have priority over requests for
short-term non-firm transmission
service over a shorter duration; 76 and
(3) in dealing with requests for short-
term firm point-to-point transmission
service, a customer should be given an
opportunity to match a subsequent
request for short-term firm point-to-
point transmission service for a longer
time period before being preempted.??
However, the July 17 Order did not
make any finding that requests for
service could not be superseded for
other reasons. In fact, the July 17 Order
did not address this issue. Thus, the
June 19 Report’s addition of
“SUPERSEDED” to the process state
transition diagram is not inconsistent
with the Commission’s precedent on
this issue.”8

Next, ECI argues that the report’s
treatment of counteroffers needs
revision to allow a right to match a
subsequent request for service. We
disagree. A review of Table 4-1's REBID
definition discloses that a customer may
respond to a transmission provider’s

72 See note 23, supra.

73 See 84 FERC at 61,196.

74ECI Comments at 13.

7S ECI raises its argument about alleged
inconsistencies between the July 17 Order and the
June 19 Report’s proposals in a number of contexts.
We will address these arguments as they apply in
various contexts.

76 See pro forma tariff at 8§ 13,2 and 14.2.

77 Order No. 888-A, FERC Stats. & Regs. § 31,048
at 30,277-78.

78 See June 19 Report, Guide 4.4, Figure 4-1,
shown in Section I11.D.13 above, supra.
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counteroffer with a new bid price.”®
This mechanism meets the concerns
raised by ECI’s comments on this issue.

Third, ECI argues that the report’s
definition of “SUPERSEDED” should be
rejected because it does not state, as ECI
argues is required by the July 17 Order,
that a customer has a right to match
subsequent longer-term requests for
service before a requester loses its
reservation priority. In our view, the
findings in the July 17 Order need not
be restated in the BPS&G to remain in
effect. Table 4-1 is not incorporated into
the proposed BPS&G document (see
Attachment A at Section 4.2) and, in
any event, Table 4-1’s definition of
SUPERSEDED is silent as to why and
when an unconfirmed request might be
preempted. It neither confers nor denies
a customer’s right to match. When a
request for transmission service has
been superseded, this occurs before the
customer’s confirmation.8 Therefore,
the customer has no right to match.st
Additionally, a customer whose request
for transmission service has been
superseded may make a nhew request for
service.

Upon review, the definition of
“SUPERSEDED” in the Data Element
Dictionary and in section 4.2.10.2 of the
S&CP Document could be improved. We
propose to revise the definition by
substituting the word “‘preempted” in
place of “displaced.” We invite the
comments to this NOPR to address this
issue.

Version 1.3 of the S&CP Document,
adopted by the Commission in the
September 29 Order, currently contains
the same process state diagram
contained in recommended Guide 4.4 of
the June 19 Report.82 To avoid any

possible future conflict between the two
documents, we will incorporate by
reference Exhibit 4-1 of the S&CP
Document into the attached BPS&G,
rather than proposing to adopt the
recommended diagram itself as part of
the attached BPS&G. This will assure
that any changes to this diagram in the
S&CP Document automatically will be
reflected in the BPS&G document.

Recommended Guide 4.5 (Table 4-1)
of the June 19 Report contains
definitions of the process states
appearing in Guide 4.4. These
definitions differ slightly from the
definitions of the same terms appearing
at Section 4.2.10.2 of the S&CP
Document.83 To avoid any inconsistency
between these definitions, and because
the definitions in the S&CP Document
are more complete, we will incorporate
by reference the definitions in Section
4.2.10.2 of the S&CP Document in the
attached BPS&G.

Because we are incorporating by
reference the version of Table 4-1 that
appears in S&CP Document, we are not
including Table 4-1 from the June 19
Report in the attached BPS&G. However,
as we did with section 2.4, we will
reserve for future use a blank Table 4—
1, so that Tables 4-2 and 4-3 as shown
in the attached BPS&G will continue to
have the same designations as in the
June 19 Report without any
renumbering.

14. Negotiations Without Competing
Bids (Section 4C of July 19 Report)

In our June 18, 1998 order on OASIS-
related issues, we asked the CPWG to
examine the development of
predetermined deadlines for
acceptances by transmission providers

of transmission service requests and
confirmation by customers of
acceptances of their requests.84 We did
this because comments received from
PECO and NRECA convinced us that the
parties to negotiations require decisions
to be made quickly and in a known time
frame. The CPWG/How Group
responded to this concern by proposing
Recommended Guide 4.6 that provides
as follows:

Guide 4.6: A Transmission Provider/Seller
shall respond to a Customer’s service request,
consistent with filed tariffs, within the
“Provider Response Time Limit” defined in
Table 4-2 Reservation Timing Requirements.
The time limit is measured from the time the
request is QUEUED. A Provider may respond
by setting the state of the reservation request
to one of the following:

« INVALID

e DECLINED

« REFUSED

* COUNTEROFFER

« ACCEPTED

e STUDY (when the tariff allows), leading to
REFUSED, COUNTEROFFER, or
ACCEPTED

This provision provides that,
consistent with filed tariffs,
transmission providers/sellers shall
respond to customer requests within the
time limits appearing in Table 4-2,
contained in recommended Guide 4.13.
Recommended Table 4-2 specifies how
long transmission providers may take to
respond to a request for service and how
long customers may take to confirm the
transmission provider’s acceptance. In
addition, the June 19 Report
recommends reservation timing
guidelines in Guide 4.13 as follows:

Guide 4.13: The following timing

requirements should apply to all reservation
requests:

TABLE 4—2—RESERVATION TIMING GUIDELINES

) P Provider
. . - : Customer confirmation time -
Class Service increment Time thlgt%'rEtD prior Prov;idn?(ra 'ﬁmltulat'on limit after ACCEPTED or c?imttearftg?e
COUNTEROFFER 2 REBID 3
Non-Firm ......c.ccooevvnee Hourly Best effort .................. 5 minutes ......cccccveviiniiieninen. 5 minutes.
Non-Firm ......cccoovveene Hourly 30 minutes .........cc...... 5 MiNUeS ....ocevvviiiiiiieien 5 minutes.
Non-Firm ..... Dalily ...... 30 minutes ... 2 hours 10 minutes.
Non-Firm ..... Weekly 4 hours ......... 24 hours 4 hours.
Non-Firm .. Monthly 2 days .......... 24 hours 4 hours.
Firm ......... Daily ...... Best effort .... 2 hours 30 minutes.
Firm ... Dalily ...... 30 days# ...... 24 hours 4 hours.
Firm oo Weekly 30 days* ..ccocveiieeninnn. 48 hours 4 hours.
Firm oo Monthly 30 days* ..ocveeiieninen. 4.days ...cooveeniiiie 4 hours.
Firm o Yearly 30 days ....cccoceeireeninenn 15 days ..ocoovevveieeeeee 4 hours.

Notes for Table 4-2:

1 Consistent with regulations and filed tariffs, measurement starts at the time the request is QUEUED.

79We note that as a REBID is only made on the
basis of price, see definition in Guide 4.5, Table 4—
1, the time limits in Guide 4.13, Table 4-2 ought
to be adequate. Any objections to these time limits

should be raised in comments to this NOPR. See
note 72, supra.

80 After requests for transmission are confirmed,
they may be preempted under Table 4-3.

81See § 14.2 of the pro forma tariff.

82 S&CP Document, Version 1.3, Exhibit 4-1, State
Diagram of Purchase Transactions.

83 For convenience, these provisions are quoted in
Attachment C to this NOPR.

84 June 18 Order at 62, 464—65.
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2Measurement starts at the time the request is first moved to either ACCEPTED or COUNTEROFFER. The time limit does not reset on subse-

guent changes of state.

3 Measurement starts at the time the Transmission Customer changes the state to REBID. The measurement resets each time the request is

changed to REBID.

4Subject to expedited time requirements of Section 17.1 of the pro forma tariff. Transmission Providers should make best efforts to respond
within 72 hours, or prior to the scheduling deadline, whichever is earlier, to a request for Daily Firm Service received during period 2—-30 days

ahead of the service start time.

The report also contains several
guides (recommended Guides 4.7-4.12)
dealing with the rights and obligations
of the parties during negotiations.
Recommended Guides 4.7-4.12 provide
as follows:

Guide 4.7: Prior to setting a request to
ACCEPTED, COUNTEROFFER, or REFUSED
a Provider shall evaluate the appropriate
resources and ascertain that the requested
transfer capability is (or is not) available.

Guide 4.8: For any request that is
REFUSED or INVALID, the Transmission
Provider should indicate in the COMMENTS
field the reason the request was refused or
invalid.

Guide 4.9: The Customer may change a
request to WITHDRAWN at any time prior to
CONFIRMED.

Guide 4.10: From ACCEPTED or
COUNTEROFFER, a Customer may change
the status to CONFIRMED, WITHDRAWN, or
REBID. The Customer has the amount of time
designated as ‘““Customer Confirmation Time
Limit” in Table 4-2 Reservation Timing
Requirements to change the state of the
request to CONFIRMED. The Customer time
limit is measured from the first time the
request is moved to ACCEPTED or
COUNTEROFFER, and is not reset with
subsequent iterations of negotiation.

Guide 4.11: After expiration of the
“*Customer Confirmation Time Limit,”
specified in Table 4-2 Reservation Timing
Requirements, the Provider has a right to
move the request to the RETRACTED state.

Guide 4.12: Should the Customer elect to
respond to a Provider’'s COUNTEROFFER by
moving a reservation request to REBID, the
Provider shall respond by taking the request
to a DECLINED, ACCEPTED, or
COUNTEROFFER state within the “Provider
Counter Time Limit,” specified in Table 4—
2 Reservation Timing Requirements. The
Provider response time is measured from the
most recent REBID time.

Comments

Recommended Guide 4.8 suggests that
when a request is REFUSED or INVALID
the transmission provider should
indicate in the COMMENTS field the
reason the request was refused or found
invalid. Cinergy argues that a
transmission provider should not be
required to enter a special reason in the
comment section for a “REFUSED”
response, since the definition of
“REFUSED"" means that the request is
denied due to lack of availability of
transfer capability.8s

ECI supports recommended Guide
4.9, which states that a customer may

851d.

change a request to WITHDRAWN at
any time prior to confirmation. It asserts
that this concept should be incorporated
into the pro forma tariff.8é

Discussion

Recommended Guide 4.8 would have
transmission providers give an
explanation of why a request is refused.
Cinergy argues that no reason other than
REFUSED is needed to explain why a
service request is rejected. We disagree.
Even though backup information is
available upon request to the
customer,87 there is a delay before this
information is provided. Any timely
information from the transmission
provider which can explain the
reason(s) for refusal will be useful to the
customer in assessing the
competitiveness of the bid, establishing
a level of confidence in the transmission
provider’s ATC posting, and detecting
any instances of undue
discrimination.8 For example, the
reason for the lack of ATC may be that
another customer has made a
simultaneous bid for a longer duration
short-term transmission service. Having
this information available in a timely
manner would allow the first customer
to make a revised request for service
that might be accepted. Another
example would be where a transmission
provider had not yet updated its ATC
posting and thus its OASIS node would
still show available ATC even though
this was no longer true.

ECI agrees with recommended Guide
4.9 of the June 19 Report that, in the
absence of competing bids, a customer
may change a request to WITHDRAWN
any time prior to it being confirmed.
However, ECI contends that, under the
July 17 Order, this may require a
revision to § 13.2 of the pro forma tariff
because this provision is silent as to the
withdrawal of a request for
transmission.

86 ECl Comments at 15.

87 A NOPR on expanding the availability of this
back-up information is pending in Docket No.
RM98-3-000. See Open Access Same-Time
Information System and Standards of Conduct,
FERC Stats. & Regs. 132,531 (1998).

88 Upon review, the definition of “REFUSED” in
the Data Element Dictionary and in section 4.2.10.2
of the S&CP Document is unclear. We propose to
clarify the definition by inserting the words ‘““lack
of” before the word “‘availability.” We invite the
comments to this NOPR to address this issue.

We disagree. When we addressed the
issue of reservation time limits in the
June 18 Order, we agreed with
commenters that on-line negotiation of
discounts requires predetermined time
limits on responses by transmission
providers and customers.8 We asked
the CPWG to examine the development
of such deadlines and to make
recommendations to us. The deadlines
appearing in recommended Guide 4.13
on the time limits for customers and
transmission providers at different
stages of the reservation process reflects
the recommendations of the CPWG/How
Group and appear to us to be
reasonable. Any objections to these
proposed time limits should be raised in
comments to this NOPR.

We disagree with ECI that the timing
requirements in Table 4-2 of Guide 4.13
are inconsistent with section 17.5 of the
pro forma tariff. Section 17.5 requires a
response to a completed application “as
soon as practicable.” In our view, Guide
4.13 sets forth the practicable time
limits for responses to various
reservation requests. We find this
provision to be consistent with the pro
forma tariff.20

We also find unpersuasive ECI’s
argument that the statement, in
recommended Guide 4.13, that,

it is possible that an unconfirmed request
with an earlier QUEUED time could be
preempted (SUPERSEDED). For this to occur,
the subsequent request would be of higher
priority or of greater price * * *91

is inconsistent with the July 17 Order
and needs revision to include a right to
match the subsequent request. As
discussed above, the silence of
recommended Guide 4.13 and Table 4.1
on this point do not abrogate the
Commission’s findings in the July 17
Order. These findings still hold.
Accordingly, we propose to adopt the
June 19 Report’s recommended Guides
4.6-4.13 in the attached BPS&G.

15. Negotiations With Competing Bids for Constrained
Resources (When Customer Has Not Yet Confirmed a
Provider+s Acceptance) (Section 4D of June 19 Report)

Section 4D of the June 19 Report
contains recommended sections 4.14—

8983 FERC at 62,464.

90We also note that in the Wisconsin Electric case
cited in note 89, supra, the Commission approved
a revision to WEPCQ's individual open access tariff
setting a time limit on customer confirmations.

91Jjune 19, Report at 18.
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4.27 dealing with the procedures for
negotiations over the OASIS when there
are competing bids for constrained
resources prior to a customer confirming
the transmission provider’s acceptance.
For the reasons stated below, we
propose to adopt recommended Guides
4.14—4.26, with certain modifications,
and to reject recommended Guide 4.27.

When competing bids for reservations
on constrained resources are received,
the June 19 Report generally
recommends awarding the reservation
on a first-come-first-served basis.
Exceptions to this rule are
recommended for competing bids for
short-term transmission service that
have a higher priority,°2 solely because
they request service for a longer
duration, and in the case of non-firm
point-to-point transmission service,
requests that are of the same duration,
but at a higher price. In some situations,
the right of first refusal is permitted. We
will now discuss the provisions on
negotiations for competing bids for
constrained resources on a section-by-
section basis.

Section 4.14—Service Request Priority
Tiers

Consistent with regulations and filed
tariffs, Guide 4.14 divides transmission
service into five tiers of successive
priority when competing bids are
negotiating for transmission service.93
Highest priority is given to native load,
network, or long-term firm service
(subsection 4.4.1). Second highest
priority is given to short-term firm
service (subsection 4.4.2). Third highest
priority is given to network service on

non-designated resources (subsection
4.4.3). Fourth highest priority is given to
non-firm service (subsection 4.4.4). Fifth
highest priority is given to service over
secondary receipt and delivery points
(subsection 4.4.5).

Comments

None of the comments take issue with
these priorities.

Discussion

We propose to adopt the priorities
laid out in Guide 4.14 as recommended.

Section 4.15—First-Come First-Served

Consistent with regulations and filed
tariffs, recommended Guide 4.15
provides that reservation requests
should be handled on a first-come-first-
served basis based on queue time.

Comments

EPMI notes that under the June 19
Report’s proposal, requests for capacity
will no longer be pro-rated if there is a
lack of available transmission capacity.
Instead, requests will be evaluated on a
first-come-first-served basis. EPMI
supports this change, but is concerned
about affiliate transactions. EPMI fears
that an affiliate of the transmission
provider could obtain all of the
available transmission capacity, rather
than having it pro-rated if there is a
constraint.o4

Discussion

EPMI’s argument is based on an
incorrect premise. Currently, under the
pro forma tariff, transmission is
allocated on a first-come-first-served
basis and is not pro-rated.

Nor, for two reasons, do we find
persuasive EPMI’s contention that the
allocation of capacity on a first-come-
first-served basis would allow an
affiliate of a transmission provider to
obtain all available transmission
capacity. First, the S&CP Document
TRANSSTATUS template contains the
gueue time of a request. Customers can
monitor requests and detect any undue
discrimination. Suspected violations
can be reported to the Commission. As
long as capacity is awarded on a non-
discriminatory basis, which gives the
affiliate no undue preference, the award
of capacity should not be an issue.
Second, EPMI’s prediction is
contradicted by the fact that
transmission already is allocated on a
first-come-first-served basis and it does
not appear that EPMI’s scenario has
come to pass.

Section 4.16—Priorities for Competing
Reservation Requests

Recommended Guide 4.16, which
includes Table 4-3, describes the
relative priorities of competing service
requests and rules for offering a right of
first refusal, consistent with
Commission regulations and filed
tariffs. Specifically, it states:

Guide 4.16: Consistent with regulations
and filed tariffs, Table 4-3 describes the
relative priorities of competing service
requests and rules for offering right-of-first-
refusal. While the table indicates the relative
priorities of two competing requests, it is
intended to also be applied in the more
general case of more than two competing
requests.

TABLE 4-3[9851—Priorities for Competing Reservation Requests

Right of first refusal

Yes, while Request 1 is conditional. Once Request
1 is unconditional, it may not be preempted and
right of first refusal is not applicable.

Row Request 1 Is preempted by request 2
1o, Tier 1: Long-term Firm, N/A—Not preempted by a subsequent request ...... N/A.
Native Load, and Net-
work Firm.

2 e Tier 2: Short-term Firm ... | Tier 1: Long-term Firm, Native Load, and Network | No.
Firm), while Request 1 is conditional. Once Re-
quest 1 is unconditional, it may not be pre-
empted.

3 s Tier 2: Short-term Firm ... | Tier 2: Short-term Firm of longer term (duration),
while Request 1 is conditional. Once Request 1
is unconditional, it may not be preempted.

4 e Tier 3: Network Service Tiers 1 and 2: All Firm (including Network) ............. No.

From Non-Designated
Resources.

5 e Tier 4: All Non-Firm PTP | Tiers 1 and 2: All Firm (including Network) ............. No.

6 s Tier 4: All Non-Firm PTP | Tier 3: Network Service from Non-Designated Re- | No.
sources.

T o Tier 4: All Non-Firm PTP | Tier 4: Non-firm PTP of a longer term (duration)®. | Yes.
Except in the last hour prior to start (see Stand-
ard 4.23).

92 Recommended Guide 4.14 specifies the service
request priority tiers.

93 These priorities are not meant to govern
curtailments.

94 EPMI Comments at 6.
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TABLE 4-3[951—Priorities for Competing Reservation Requests—Continued

Request 1

Is preempted by request 2

Right of first refusal

Tier 4: All Non-Firm PTP

Tier 5: PTP Service over
secondary receipt and
delivery points.

Tier 4: Non-firm PTP of equal term (duration)* and
higher price, when Request 1 is still unconfirmed
and Request 2 is received pre-confirmed. A con-
firmed non-firm PTP may not be preempted for
another non-firm request of equal duration. (See
Standards 4.22 and 4.25.).

Tier 5 can be preempted by Tiers 1 through 4

No.

No.

1l onger duration, in addition to being higher SERVICE__INCREMENT (i.e., WEEKLY has priority over DAILY), also may mean more multiples
of the same SERVICE__INCREMENT (i.e., 3 Days may have priority over 2 Days).
95 For clarity, we have identified the rows in Table 4-3.

Guide 4.16 would allocate requests for
Tier 1 services (native load, network,
long-term firm) and Tier 2 services
(short-term firm) on a first-come-first-
served basis. A request for Tier 1 service
could not be preempted. A request for
Tier 2 service that is “‘conditional”
could be preempted by a request for Tier
1 service without any right of first
refusal.®6 A request for Tier 2 service
that is “‘conditional’’ could also be
preempted by a request for longer term
Tier 2 service but, under this
circumstance, it would receive the right
of first refusal.®?

Tier 3 service (network service from
non-designated resources) could be
preempted by requests for either Tier 1
or Tier 2 service and would not receive
the right of first refusal. Tier 4 service

96 The distinction between conditional and
unconditional service, as related to firm point-to-
point service, is discussed in Order No. 888, FERC
Stats. & Regs. 1 31,036 at 31,746, where we stated:

Accordingly, the Final Rule pro forma tariff
provides a mechanism to address this concern
while safeguarding the rights of potential customers
to obtain access to unused capacity. The tariff
provides that reservations for short-term firm point-
to-point service (less than one year) will be
conditional until one day before the
commencement of daily service, one week before
the commencement of weekly service, and one
month before the commencement of monthly
service. These conditional reservations may be
displaced by competing requests for longer-term
firm point-to-point service. For example, a
reservation for daily firm point-to-point service
could be displaced by a request for weekly firm
point-to-point service during an overlapping period.
Before the applicable reservation deadline, a holder
of a conditional firm point-to-point reservation
would have the right of first refusal to match any
longer-term firm point-to-point reservation before
being displaced. After the deadline, the reservation
becomes unconditional, and the service would be
entitled to the same priorities as any long-term
point-to-point or network firm service.

Conditional reservations also are discussed in
Madison Gas & Electric Company v. Wisconsin
Power & Light Company, 80 FERC 9 61,331 at
62,102-03 (1997), reh’g denied, 82 FERC 61,099
at 61,372-73(1998).

97 The rights of first refusal shown in Table 4-3
should not be confused with the right of first refusal
available to a customer with a pre-existing expiring
contract under Order No. 888, see FERC Stats. &
Regs. 11 31,036 at 31,745.

(all non-firm PTP) could be preempted
by requests for Tier 1, 2, or 3 service and
would receive the right of first refusal.
A Tier 4 request could be preempted
(except in the hour before service
begins) by a longer duration Tier 4
service and would receive the right of
first refusal. Until a Tier 4 request is
confirmed, it could be preempted by a
preconfirmed Tier 4 request of equal
duration and higher price.98 The request
would not receive the right of first
refusal.

Comments

Cinergy asks how the terms
“conditional” and “‘unconditional”
appearing in Table 4-3 should be
defined.®®

ECI asserts that the concept in
recommended Guide 4.16 (footnote 2 to
Table 4-3), that “[IJonger duration, in
addition to being higher
SERVICE__INCREMENT (i.e., WEEKLY
has priority over DAILY), also may
mean more multiples of the same
SERVICE__INCREMENT (i.e., 3 Days
may have priority over 2 Days),” should
also apply to firm service.

Discussion

Recommended Guide 4.16 defines the
priorities of longer duration for non-firm
PTP service to include both a higher
service increment (weekly service has
priority over daily service) and
multiples of the same service increment
(three day service has priority over two
day service). ECI requests that this
definition also be applied to firm
service. We agree with ECI that multiple
service increments should have similar
priority for short-term firm service.100
Accordingly, we will revise Table 4-3 of
recommended Guide 4.16 so that the

98 Under Table 4-3, requests for transmission
service may be superseded before they are
confirmed. After they are confirmed, they may be
preempted (as provided).

99 Cinergy Comments at 5.

100 Except in cases where firm service becomes
unconditional.

footnote, now referencing rows 7 and 8
of column 2 of Table 4-3, will also refer
to row 3, column 2 of the table.
Moreover, we find these reservation
priorities to be consistent with section
14.2 of the pro forma tariff, which, by
its terms, applies only to non-firm
point-to-point transmission service.
Accordingly, we propose to adopt Guide
4.16 as revised.

We find unpersuasive Cinergy’s
argument that Table 4-3 should define
“conditional” and ‘“‘unconditional.” As
seen in note 100, the concepts of
conditional and unconditional service
are complicated and would be
cumbersome to define in a table.

Section 4.17—Required Posting When a
Reservation Request Is Preempted

This section provides that when a
reservation request is preempted, the
transmission provider must post the
assignment reference number of the
reservation that preempts the
reservation request.

Comments

None of the comments take issue with
this recommendation.

Discussion

We propose to adopt Guide 4.17 as
recommended.

Section 4.18—Displaced and
Superseded Pending Requests for
Transmission Service

This section lays out the
circumstances when a transmission
provider may displace or supersede
pending requests for service based on
the priorities laid out in Table 4-3
(Guide 4.16). Recommended Guide 4.18,
which addresses counteroffers, provides
as follows:

Guide 4.18: Given competing requests for
a limited resource and a right-of-first-refusal
is not required to be offered, the Provider
may immediately move requests in the
CONFIRMED state to DISPLACED, or from an
ACCEPTED or COUNTEROFFER state to
SUPERSEDED, if the competing request is of
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higher priority, based on the rules
represented in Table 4-3. These state changes
require dynamic notification to the Customer
if the Customer has requested dynamic
notification on OASIS.

Comments

Cinergy states that, under
recommended Guide 4.18, when there
are competing requests for constrained
resources, a provider may change a
confirmed reservation from the
CONFIRMED status to DISPLACED
status, if the competing request is of
higher priority, based on the rules
represented in Table 4-3. Cinergy
asks—when does the transmission
provider displace a request? Is it when
the transmission provider accepts the
offer from a second customer or when
the second customer confirms the deal?
Cinergy’s suggested answer is that the
transmission provider should displace a
request at the time the second customer
confirms the deal.101 Cinergy also
questions when ATC should be
decremented. Cinergy argues that ATC
should not be decremented until the
customer confirms acceptance of the
transmission provider’s award of its
capacity. It argues that a customer
should not have rights to a transmission
path or an amount of capacity until the
customer commits to pay for it.102

Recommended Guide 4.18 would
have transmission providers voluntarily
use dynamic notification to notify their
customers of changes in their requests
from the CONFIRMED state to
DISPLACED or from the ACCEPTED or
COUNTEROFFER to SUPERSEDED.103
ECI would require transmission
providers to use dynamic notification to
notify their customers of these events.104

In addition, ECI cites the statement in
the June 19 Report that,

it is possible that an unconfirmed request
with an earlier QUEUED time could be
preempted (SUPERSEDED). For this to occur,
the subsequent request would be of higher
priority or of greater price.

ECI argues that the Commission’s ruling
in the July 17 Order requires that
customers get the right of first refusal in
this situation. Otherwise, ECI argues,
this proposal is inconsistent with the
Commission’s decision in its complaint
against PJM.105

101Cinergy Comments at 4.

102Cinergy Comments at 4.

103|n OASIS Phase IA, transmission providers use
the Internet to notify customers automatically of
when the status of a reservation request has
changed.

104 EC| Comments at 15.

105 See discussion of PJIM complaint in Section
111.D.13, supra.

Discussion

First, Cinergy, referring to
recommended Guide 4.18, asks when an
accepted request for service is displaced
by a transmission provider. Guide 4.18
states that, when there are competing
requests for constrained resources, a
provider may change a confirmed
reservation from the CONFIRMED status
to DISPLACED status, if the competing
request is of higher priority, based on
the priorities laid out in Table 4-3.
Cinergy’s view is that the first request
should be displaced when the
displacing customer confirms the deal.
We agree. Otherwise, the displacing
customer can walk away from a
transaction, leaving the first customer
with no service and the transmission
provider with unused capacity.

Second, Cinergy also maintains that a
customer should not have rights to
capacity until it commits to pay for it.
We agree. A customer’s confirmation
already is a commitment to pay and a
customer’s confirmation is what gives
the customer its rights to capacity. After
reviewing recommended Guide 4.18, we
do not believe that any revision is
needed to accommodate Cinergy’s
concern.

Third, as to Cinergy’s specific
question as to when ATC is
decremented (when there are competing
bids for constrained resources), we
propose that the transmission provider
decrement ATC when it accepts a
request (without waiting for the
customer’s confirmation). Otherwise, a
transmission provider could be placed
in the awkward position of having
accepted 10 requests for the same
constrained capacity and having several
customers confirm the deal at the same
time. Nevertheless, we also invite
specific comment on whether ATC
should be decremented upon
acceptance by a transmission provider
of the customer’s request or upon the
customer’s confirmation of its request,
following acceptance.

Consistent with our findings in Order
No. 889, however, ATC postings should
be updated when the transmission
service is reserved (after
confirmation).196 In Order No. 889, we
stated,

[a] posting for a constrained posted path
must be updated when transmission service
on the path is reserved or service ends or
when the path’s TTC changes by more than
10 percent.107

106 The transmission provider adjusts its
calculation of ATC internally before it is required
to post a revised ATC on the OASIS.

107Order No. 889, FERC Stats. & Regs. T 31,035
at 31,606.

ECI reads recommended Guide 4.18 to
allow transmission providers to provide
customers with dynamic notification of
changes in the status of their reservation
requests on a “‘best practice’ basis. It
requests that such notification be made
mandatory. We note that dynamic
notification of changes in reservation
status is required by the June 18 Order
for customers requesting such
notification.1%8 It is not mandatory for
those who do not make such a request.
We believe that our finding in the June
18 Order is sufficient to address ECI’s
concern and are not proposing in this
NOPR any extension of dynamic
notification beyond that contained in
Guide 4.18 as recommended by the June
19 Report.

ECI argues that the statement in the
June 19 Report that “it is possible that
an unconfirmed request with an earlier
QUEUED time could be preempted
(SUPERSEDED),” is inconsistent with
the Commission’s findings in the July 17
Order. As discussed above, although the
July 17 Order held that a customer
making a request for short-term firm
point-to-point service is to be afforded
an opportunity to match a reservation
for short-term firm point-to-point
service of a longer duration, before
losing its reservation priority, that order
did not address other circumstances
under which an unconfirmed request
may be preempted.19° Thus, ECI’s
comments provide no basis to reject
Guide 4.18 and we propose its adoption
as recommended.110

Section 4.19—Counteroffers When Right
of First Refusal Is Required

Section 4.19 provides that, in
instances where the customer is entitled
to a right of first refusal, the
transmission provider is to notify the
customer through the use of a
COUNTEROFFER of the opportunity to
match the subsequent offer.

Comments

None of the comments address this
issue.

Discussion

We propose to adopt Guide 4.19 as
recommended.

10883 FERC at 62,463.

10984 FERC at 61,196.

110Upon review, the definition of “DISPLACED”
in the Data Element Dictionary and in section
4.2.10.2 of the S&CP Document is unclear. We
propose to clarify the definition by inserting the
words “if any” after the word “‘refusal’” to make
clear that the existence of a status value for
“DISPLACED” in the S&CP Document is not meant
to confer any right of first refusal. In addition, we
propose to substitute the word “‘replaced” for the
word “‘displaced” in the text of the definition. We
invite the comments to this NOPR to address this
issue.
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Section 4.20—Time Limits for Right of
First Refusal

When we addressed the issue of
reservation time limits in the June 18
Order, we agreed with commenters that
on-line negotiation of discounts requires
predetermined time limits on responses
by transmission providers and
customers.111 We asked the CPWG to
examine the development of such
deadlines and to make
recommendations to us. The deadlines
appearing in recommended Guides 4.13
and 4.20 reflect the recommendations of
the CPWG/How Group.112

Comments

ECI argues that the confirmation time
limits in recommended Guide 4.20 are
inconsistent with the 24-hour time limit
in the pro forma tariff. ECI argues that
the pro forma tariff should be revised to
match recommended Guide 4.20.
Recommended Guide 4.20 provides as
follows:

Guide 4.20: A Customer who has been
extended a right-of-first-refusal should have
a confirmation time limit equal to the lesser
of a) the Customer Confirmation Time Limit
in Table 4-2 or b) 24 hours.

ECI reports that section 4.2 of the pro
forma tariff provides a confirmation
time limit of 24 hours and suggests that
the tariff be revised in accordance with
recommended Guide 4.20.

Discussion

ECI identifies what it asserts is an
inconsistency between recommended
Guide 4.20 and the pro forma tariff.
Recommended Guide 4.20 provides that
a customer who has been given the right
of first refusal must respond in a time
period equal to the lesser of the
confirmation time in Guide 4.13 (Table
4-2) or 24 hours. The pro forma tariff
provides, at section 17.5, that a response
to a completed application be made “‘as
soon as possible.”

We already addressed this issue in
connection with our discussion of
Guide 4.13 and Table 4-2. As we
explained above,113 we find the time
limits prescribed in Guide 4.13 to be
both reasonable and consistent with the
pro forma tariff.

Section 4.21—Non-discriminatory Right
of First Refusal Comments

This recommended standard requires
transmission providers to apply all
rights of first refusal in a non-
discriminatory and open manner.

11183 FERC at 62,464.

112Recommended Guide 4.13 (Table 4-2) is
discussed above in Section 111.D.14, supra.

113 See discussion in Section 111.D.14 above,
supra.

Comments

None of the comments address this
issue.

Discussion

This provision is entirely consistent
with the provisions in 18 CFR 37.4(b)(5)
that require transmission providers to
operate their OASIS sites in an even
handed non-discriminatory manner. We
propose the adoption of Standard 4.21
as recommended.

Sections 4.22 & 4.23—When Confirmed
Requests Shall Not Be Displaced

Recommended Standards 4.22 and
4.23 provide as follows:

Standard 4.22: Once a non-firm PTP
request has been confirmed, it shall not be
displaced by a subsequent non-firm PTP
request of equal duration and higher price.

Standard 4.23: A confirmed, non-firm PTP
reservation for the next hour shall not be
displaced within one hour of the start of the
reservation by a subsequent non-firm PTP
reservation request of longer duration.

This section does not distinguish
between requests that are pre-confirmed
and requests that are confirmed after
acceptance. Once confirmed, both
requests are treated alike.

Comments

None of the comments address this
issue.

Discussion

We propose to adopt Standards 4.22
and 4.23 as recommended.

Section 4.24—Requests on
Unconstrained Paths

Recommended Guide 4.24 provides as
follows:

Guide 4.24: A Transmission Provider
should honor any reservation request
submitted for an unconstrained Path if the
Customer’s bid price is equal to or greater
than the Provider’s posted offer price at the
time the request was queued, even if later
requests are submitted at a higher price. This
guide applies even when the first request is
still unconfirmed, unless the Customer
Confirmation Time Limit has expired for the
first request.

Comments

None of the comments address this
issue.

Discussion

We propose to adopt Guide 4.24 as
recommended.

Section 4.25—Pre-Confirmation and
Pre-Emption

Recommended Guide 4.25 would
permit Tier 4 (non-firm point-to-point)
service of equal term with a higher bid
price to preempt a request for the same

term and lower bid price, as long as the
lower bid request is not confirmed and
the higher bid request is preconfirmed.
Specifically, the provision provides as

follows:

Guide 4.25: Once an offer to provide non-
firm PTP transmission service at a given
price is extended to a Customer by the
Provider, and while this first request is still
unconfirmed but within the Customer
Confirmation Time Limit, the Provider
should not preempt or otherwise alter the
status of that first request on receipt of a
subsequent request of the same Tier and
equal duration at a higher price, unless the
subsequent request is submitted as pre-
confirmed.

Comments

ECI asks that recommended Guide
4.25 be rejected for two reasons. First,
it argues the guide introduces the
concept of pre-confirmed requests for
transmission service, a concept that
does not appear in the pro forma
tariff.114 Second, it argues that the
concept violates the first-come-first-
served principle.

Discussion

ECI requests that we reject
recommended Guide 4.25 because the
concept of pre-confirmed requests for
transmission service is not addressed in
the pro forma tariff and because it
violates the principle of first-come-first-
served. We disagree for two reasons.
First, the first-come-first-served
reservation priority of section 14.2 of
the pro forma tariff applies from the
time when a request for transmission
service is made, not from the time when
a request is confirmed. Thus, the
recommended confirmation policy in
Guide 4.25 would not change any
reservation priorities under section 14.2
of the pro forma tariff. Second, we find
the concept of pre-confirmed requests in
Guide 4.25 to be consistent with the
reservation priorities in section 14.2 of
the pro forma tariff. If approved, the
recommended pre-confirmation policy
advocated by the CPWG/How Group
would, however, have an impact on the
displacement of requests for service by
subsequent requests for service at a
higher price or for a longer duration.115

114Under this concept, customers would be able
to make pre-confirmed requests for service that
would lock them into automatically confirming
their requests for service (and committing them to
take service) in the event transmission providers
accept their requests for service. A pre-confirmed
reservation would be finalized when the
transmission provider accepts the customer’s
request for service, without the need (or
opportunity) for subsequent customer confirmation.

115 |d
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Section 4.26—Right of Customer Making
Pre-Confirmed Request To Match a
Subsequent Pre-Confirmed Request at
Higher Price

Recommended Guide 4.26 provides as
follows:

Guide 4.26: If during a negotiation of
service (i.e., prior to Customer confirmation)
a subsequent pre-confirmed request for
service over the same limited resource of
equal duration but higher price is received,
the Provider may COUNTEROFFER the price
of service on the prior COUNTEROFFER or
ACCEPTED price to match the competing
offer, in order to give the first Customer an
opportunity to match the offer. This practice
must be implemented in a non-
discriminatory manner. [Emphasis in
original.]

Comments

ECI suggests a wording change in
recommended Guide 4.26.116 ECI argues
that to be consistent with the first-come-
first-served and right of first refusal
process, transmission providers electing
to follow this guide must be required to
offer a COUNTEROFFER.

Discussion

ECI requests that the word “may”’ in
recommended Guide 4.26 be changed to
“must.”” Recommended Guide 4.26
states that under certain circumstances,
“the Provider may COUNTEROFFER the
price of service on the prior
COUNTEROFFER or ACCEPTED price
to match the competing offer, in order
to give the first Customer an
opportunity to match the offer.” ECI
argues that, to achieve consistency with
the first-come-first-served and right to
match process, transmission providers
must be required to offer a
COUNTEROFFER. We agree with ECI
for two reasons. First, customers must
know what to expect from a
transmission provider. If a transmission
provider allows some customers the
right to match, it must allow all
customers the right to match. Second,
even though the recommended guide
provides that the “practice must be
implemented in a non-discriminatory
manner,” there is too much room for
discrimination if providing the right to
match is optional.

As we are proposing that Guide 4.26
be adopted as a guide rather than as a
standard, a transmission provider would
have the option not to follow this
guideline. However, by proposing to
adopt the suggested language change,
we seek to assure that if the
transmission provider elects to follow
this guide, it will do so uniformly and
not selectively.

16 ECI Comments at 16.

Section 4.27—Curtailment of Nonfirm
PTP Service

Recommended Guide 4.27 provides
that curtailment of non-firm point-to-
point transmission service should not be
based on price. Specifically, it provides
as follows:

Guide 4.27: Curtailment of non-firm PTP
should not consider price.

Comments

Cinergy argues that curtailments are
not within the scope of the Business
Practices Report.

Discussion

Cinergy notes that recommended
Guide 4.27, which recommends that
curtailment of non-firm PTP not be
based on price, is outside the scope of
Phase IA business practices. We agree
that the definition of curtailment
practices is beyond the scope of this
proceeding. In the June 18 Order, we
agreed to displaying curtailment priority
information in certain templates
contained in the S&CP Document.117
However, we specifically cautioned
that,
our adoption of a place on the OASIS for
these data elements does not constitute an
approval of the NERC or other curtailment
priorities.118

As we stated in Coalition Against
Private Tariffs,119 curtailment priorities
are governed by the pro forma tariff.

Accordingly, we do not propose to
adopt recommended Guide 4.27 for the
reasons discussed above. Commenters
disagreeing with this view should
address this matter in their comments to
this NOPR.

16. Transmission Provider Requirements
(Section 5B) of June 19 Report)

Phase IA OASIS data templates allow
the coupling of ancillary service
arrangements with the purchase of
transmission service for the purpose of
simplifying the overall process for
customers. Transmission providers must
indicate (consistent with filed tariffs)
what services are MANDATORY (must
be taken from the Primary Provider),
REQUIRED (must be provided for but
may be procured from alternative
sources), or OPTIONAL (not required as
a condition of transmission service).
While these interactions are available in
the Phase |A S&CP Document, there is
a need to clarify the associated BPS&G.
The associated recommended Standards
and Guides 5.1, 5.2, 5.3, and 5.4 apply

11783 FERC at 62,462.

118 |d

11983 FERC at 61,043. See discussion of NERC
and MAPP Orders in Section 111.D.6 and notes 27—
28, above, supra.

to services defined in filed tariffs.
Recommended Standards 5.1 and 5.3,
and recommended Guides 5.2 and 5.4,
provide as follows:

Standard 5.1: The Transmission Provider
shall designate which ancillary services are
MANDATORY, REQUIRED, or OPTIONAL
for each offered transmission service to the
extent these requirements can be determined
in advance of the submittal of a reservation
request on a specific Path by a Transmission
Customer.

Guide 5.2: A Transmission Provider may
modify a Transmission Customer’s service
request to indicate the Transmission Provider
as the SELLER of any ancillary service,
which is MANDATORY, to be taken from the
Transmission Provider.

Standard 5.3: For REQUIRED and
OPTIONAL services, the Transmission
Provider shall not select a SELLER of
ancillary service without the Transmission
Customer first selecting that SELLER.

Guide 5.4: A Transmission Provider may
accept a Transmission Customer’s request for
an ancillary service, which is not
MANDATORY or REQUIRED, but shall
indicate to the Transmission Customer at the
time of acceptance under PROVIDER
COMMENTS that the service is not
MANDATORY or REQUIRED.

Comments

With regard to section 5B of the June
19 Report, Cinergy asserts that ancillary
services cannot be easily categorized as
“MANDATORY,” “REQUIRED,” or
“OPTIONAL"” on the basis of
transmission service. Instead, it suggests
that services be categorized on the basis
of path because different ancillary
services are required depending on
whether the service is into, out of, or
across, a system.120

Discussion

We propose to adopt recommended
Standards 5.1 and 5.3 and
recommended Guides 5.2 and 5.4.
Cinergy’s concern that services be
categorized on the basis of path would
add undue complexity at this time and
has not been shown to be needed since
only Cinergy is seeking such
information. Thus, no modification of
these recommended Standards and
Guides is warranted. Moreover,
ancillary services are an essential part of
a transmission service contract.
Therefore, the process for making
transmission contracts on the OASIS is
improved through the proposed
definitions and processes that spell out
the mandatory, required, and optional
ancillary services related to the
transmission reservation.

120Cinergy Comments at 5.
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17. Transmission Customer
Requirements (Section 5C of June 19
Report)

The June 19 Report recommends that
the transmission customer should make
known to the transmission provider (at
the time of the reservation request)
certain options related to arrangement of
ancillary services, including taking all
the MANDATORY and REQUIRED
ancillary services from the primary
provider, taking REQUIRED ancillary
services from a third party seller,
purchasing OPTIONAL services, and
arranging for ancillary services in the
future (prior to scheduling). The June 19
Report then recommends Guides 5.5
and 5.6. Recommended Guides 5.5 and
5.6 provide as follows:

Guide 5.5: The Transmission Customer
should indicate with the submittal of a
transmission reservation request, the
preferred options for provision of ancillary
services, such as the desire to use an
alternative resource.

Guide 5.6: A Transmission Customer may,
but is not required to, indicate a third party
SELLER of ancillary services, if these services
are arranged by the Transmission Customer
off the OASIS and if such arrangements are
permitted by the Transmission Provider’s
tariff.

Comments

No specific comments were filed on
these guides.

Discussion

We propose to adopt recommended
Guides 5.5 and 5.6.

E. Recommended Revisions to Pro
Forma Tariff (Appendix A of the June 19
Report)

Based on the business practices
recommended above, the June 19 Report
recommends that we modify three
sections, 14.2, 14.7 and 17.5, of the pro
forma tariff.12t As discussed below, we
view the recommended revisions as
either unwarranted or unnecessary and
are not persuaded to make any
modifications to the pro forma tariff at
this time.

1. Section 14.2—Reservation Priority

Section 14.2 of the pro forma tariff
provides, in pertinent part:

A higher priority will be assigned to
reservations with a longer duration of
service. In the event the Transmission
System is constrained, competing requests of
equal duration will be prioritized based on
the highest price offered by the Eligible
Customer for the Transmission Service.
Eligible Customers that have already reserved

121 For convenience, sections 14.2, 14.7, and 17.5
of the pro forma tariff are provided in Attachment
B to this NOPR.

shorter term service have the right of first
refusal to match any longer term reservation
before being preempted.122

The CPWG/How Group argues that this
creates problems. While not disputing
that requests for service of greater
duration or for a higher price should
have priority over requests for shorter
duration or lower price, the June 19
Report expresses a concern that a last-
minute subsequent request for non-firm
transmission service could displace an
earlier request for non-firm transmission
service without leaving the first bidder
time to make alternate arrangements.
CPWG/How Group recommends that
customers be allowed to make pre-
confirmed requests for service, locking
themselves into automatically
confirming their requests for service
(and committing them to take service) in
the event the transmission provider
accepts their request for service.
Although transmission providers could
reject the request if a competing bid at
a higher price or for a longer duration
is received before the transmission
provider accepts the request from the
first customer, it is recommended that,

once an Eligible Customer confirms a
reservation at a given price, a subsequent
request of equal duration but at a higher price
will not be allowed to displace the confirmed
reservation.123

As to subsequent requests for a longer
duration, it is recommended that,

once an Eligible Customer confirms a
reservation, a subsequent request of longer
duration made within an hour of the
scheduled start of the confirmed reservation
will not be allowed to displace the confirmed
reservation for that next hour.124

Thus, under these proposals, if a
customer makes a pre-confirmed
reservation, it would obtain protection
from displacement from competing bids
earlier than if it waits to confirm its
request after the transmission provider
accepts the request. However, even
without pre-confirmation, after
confirmation, any customer confirming
its request would receive the same
protection against displacement from
subsequent requests for service.

CPWG/How Group also recommends
that the right to match subsequent
requests for service (first refusal),
currently guaranteed by 8§ 14.2 of the pro
forma tariff (to match subsequent
requests for hourly non-firm

122Qrder No. 888-A, FERC Stats. & Regs. 131,048
at 30,518.

123 This proposal stems from recommended
Standard 4.22 and recommended Guide 4.25 and
the priorities appearing on row 8, Table 4-3
(recommended Guide 4.16).

124This proposal stems from recommended
Standard 4.23 and the priorities appearing on row
7, Table 4-3 (recommended Guide 4.16).

transmission service of longer duration
if matched “immediately”’), be extended
to allow matching within five
minutes.125

To implement these proposals, CPWG
advocates revising § 14.2 of the pro
forma tariff to read as follows:

14.2 Reservation Priority: Non-Firm Point-
To-Point Transmission Service shall be
available from transmission capability in
excess of that needed for reliable service to
Native Load Customers, Network Customers
and other Transmission Customers taking
Long-Term and Short-Term Firm Point-To-
Point Transmission Service. A higher priority
will be assigned to reservations with a longer
duration of service, except that once an
Eligible Customer confirms a reservation, a
subsequent request of longer duration made
within an hour of the scheduled start of the
confirmed reservation will not be allowed to
displace the confirmed reservation for that
next hour. In the event the Transmission
System is constrained, competing requests of
equal duration will be prioritized based on
the highest price offered by the Eligible
Customer for the Transmission Service,
except that once an Eligible Customer
confirms a reservation at a given price, a
subsequent request of equal duration but at
a higher price will not be allowed to displace
the confirmed reservation. Eligible Customers
that have already reserved shorter-term
service have the right of first refusal to match
any longer-term reservation before being
preempted. A longer-term competing request
for Non-Firm Point-To-Point Transmission
Service will be granted if the Eligible
Customer with the right of first refusal does
not agree to match the competing request: (a)
immediately within five minutes for hourly
Non-Firm Point-To-Point Transmission
Service after notification by the Transmission
Provider; and, (b) within 24 hours (or earlier
if necessary to comply with the scheduling
deadlines provided in §14.6) for Non-Firm
Point-To-Point Transmission Service other
than hourly transactions after notification by
the Transmission Provider. Transmission
service for Network Customers from
resources other than designated Network
Resources will have a higher priority than
any Non-Firm Point-To-Point Transmission
Service. Non-Firm Point-To-Point
Transmission Service over secondary Point(s)
of Receipt and Point(s) of Delivery will have
the lowest reservation priority under the
Tariff.

Comments

ECI argues that this provision needs to
be reconciled with the Commission’s
findings in the July 17 Order.

Discussion

We agree with CPWG/How Group that
it might be beneficial to allow customers
to “hedge” their requests for service by
making pre-confirmed requests for
service. However, we disagree that this

125This change stems from the reservation timing
guidelines appearing on row 1, Table 4-2
(recommended Guide 4.13).
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requires any modification to §14.2 of
the pro forma tariff.

Section 14.2 creates reservation
priorities based on price and duration
that we have no inclination to revise.
However, nothing in § 14.2 either
condones or condemns the use of pre-
confirmed reservations. In evaluating
competing requests for transmission
service, we believe that § 14.2 properly
directs the transmission provider to give
priority to requests for service at a
higher price or for a longer duration.
However, § 14.2 does not address
displacement of an accepted and
confirmed request for transmission
service upon receipt of a subsequent
request for service.

The remaining question, therefore, is
whether transmission providers need to
file a revision to their individual open
access tariff to implement the pre-
confirmation proposals outlined in
CPWG/How Group’s recommended
revisions to § 14.2 of the pro forma
tariff. Given the silence of §14.2 on this
subject, to the extent that a transmission
provider seeks to add a pre-confirmation
procedure, it would need to file, for
Commission approval, a revision to its
individual open access tariff.

As to the proposal that we revise
section 14.2 of the pro forma tariff to
allow a matching response to a
competing request for hourly non-firm
point-to-point transmission service
within five minutes of notification by
the transmission provider, we find this
recommended revision unnecessary.
Currently, section 14.2 requires an
eligible customer with the right of first
refusal to match the competing request
immediately for non-firm point-to-point
transmission service. A matching
response required within five minutes
of notification by the transmission
provider would satisfy the intent of
section 14.2 that a matching response be
made immediately.

As to ECI's argument that the
recommended revisions to section 14.2
of the pro forma tariff need to be
reconciled with the Commission’s
findings in the July 17 Order,126 we find
that these concerns are moot in light of
our determination to leave section 14.2
unchanged.127

2. Section 14.7—Curtailment or
Interruption of Service

The June 19 Report recommends that
we revise section 14.7 of the pro forma
tariff to prevent the interruption of non-
firm transmission service in favor of
non-firm transmission service of the

126 Discussed in Section 111.D.13 above, supra.
127 As discussed in Section 111.D.13, supra, we
also find that ECI misinterprets the July 17 Order.

same duration, but at a higher price (for
the same reasons advanced regarding
similar changes to section 14.2).
Specifically, the June 19 Report
recommends that we revise section 14.7
of the pro forma tariff to provide as
follows:

14.7 Curtailment or Interruption of Service:
The Transmission Provider reserves the right
to Curtail, in whole or in part, Non-Firm
Point-To-Point Transmission Service
provided under the Tariff for reliability
reasons when, an emergency or other
unforeseen condition threatens to impair or
degrade the reliability of its Transmission
System. The Transmission Provider reserves
the right to Interrupt, in whole or in part,
Non-Firm Point-To-Point Transmission
Service provided under the Tariff for
economic reasons in order to accommodate
(1) a request for Firm Transmission Service,
(2) a request for Non-Firm Point-To-Point
Transmission Service of greater duration, or
(3) [a request for Non-Firm Point-To-Point
Transmission Service of equal duration with
a higher price, or (4)] transmission service for
Network Customers from non-designated
resources. The Transmission Provider also
will discontinue or reduce service to the
Transmission Customer to the extent that
deliveries for transmission are discontinued
or reduced at the Point(s) of Receipt. Where
required, Curtailments or Interruptions will
be made on a non-discriminatory basis to the
transaction(s) that effectively relieve the
constraint, however, Non-Firm Point-To-
Point Transmission Service shall be
subordinate to Firm Transmission Service. If
multiple transactions require Curtailment or
Interruption, to the extent practicable and
consistent with Good Utility Practice,
Curtailments or Interruptions will be made to
transactions of the shortest-term (e.g., hourly
non-firm transactions will be Curtailed or
Interrupted before daily non-firm
transactions and daily non-firm transactions
will be Curtailed or Interrupted before
weekly non-firm transactions). Transmission
service for Network Customers from
resources other than designated Network
Resources will have a higher priority than
any Non-Firm Point-To-Point Transmission
Service under the Tariff. Non-Firm Point-To-
Point Transmission Service over secondary
Point(s) of Receipt and Point(s) of Delivery
will have a lower priority than any Non-Firm
Point-To-Point Transmission Service under
the Tariff. The Transmission Provider will
provide advance notice of Curtailment or
Interruption where such notice can be
provided consistent with Good Utility
Practice.

Comments

Cinergy recommends that the
recommended change not be made.128

Discussion

We agree with Cinergy that the
recommended change should not be
made. We reach this conclusion for

128 Cinergy Comments at 6. Cinergy gives no
reason for this comment.

several reasons. First, the June 19 Report
(see pages A—4 and A-b5) fails to provide
any support for the proposal. Second, as
discussed above, we have not been
persuaded to revise the reservation
priorities in section 14.2 and thus there
is no need to revise section 14.7, for
consistency. Third, in any event,
curtailments and reservation priorities
are completely distinct subjects. Thus,
even if we were to revise the reservation
priorities in section 14.2, we would
need more of a reason than that to revise
the curtailment priorities in section
14.7. Moreover, as we discussed in
Section I11.D.5 above, this order does not
disturb the curtailment priorities of
section 14.7 of the pro forma tariff.

3. Section 17.5—Response to a
Completed Application

The recommended change to Section
17.5 would require transmission
providers to use best efforts to respond
promptly to applications for daily firm
service made within 24 hours of start of
the transaction. The June 19 Report
recommends that section 17.5 of the pro
forma tariff be revised to provide as
follows:

17.5 Response to a Completed Application:
Following receipt of a Completed
Application for Firm Point-To-Point
Transmission Service, the Transmission
Provider shall make a determination of
available transmission capability as required
in Section 15.2. [The] Except for a Completed
Application for Daily Firm service received
less than 24 hours prior to the
commencement of the transmission service,
the Transmission Provider shall notify the
Eligible Customer as soon as practicable, but
not later than thirty (30) days after the date
of receipt of a Completed Application either
(1) if it will be able to provide service without
performing a System Impact Study or (ii) if
such a study is needed to evaluate the impact
of the Application pursuant to Section 19.1.
For a Completed Application for Daily Firm
service received less than 24 hours prior to
the commencement of the transmission
service, the Transmission Provider shall use
its best efforts to respond promptly to notify
the Eligible Customer if it will be able to
provide the service. Responses by the
Transmission Provider must be made as soon
as practicable to all completed applications
(including applications by its own merchant
function) and the timing of such responses
must be made on a non-discriminatory basis.

Comments

No comments were received on this
issue.

Discussion

We do not agree that any revision to
the pro forma tariff is needed to
accommodate this proposal. Section
17.5 requires a response as soon as
practicable. It would not be reasonable
to interpret ““‘as soon as practicable,” in



Federal Register/Vol.

64, No. 22/Wednesday, February 3,

1999/ Proposed Rules 5229

dealing with a response for daily
service, as allowing a transmission
provider to take up to thirty days in
responding to a request for service. The
“not longer than thirty (30) days”
language was not intended to allow
transmission providers to stall in giving
timely responses to requests for shorter
duration services. The analysis needed
to respond to requests for shorter
duration service is simpler and can be
accomplished much faster. We need not
revise section 17.5 to require “‘best
efforts’ to respond promptly to
customers requesting daily service,
because that requirement already is
implicit in the requirement to respond
‘‘as soon as practicable.”

F. September 15th Filing of Standards
for Naming Transmission Paths

In its July 1998 OASIS order, the
Commission requested that CPWG/How
Group recommend a consistent naming
convention for transmission paths. On
September 15, 1998, CPWG/How Group
made a joint filing proposing such
standards.

The existing S&CP Document contains
a path naming convention. Paths are
designated using a 50-character
alphanumeric string:

RegionCode/transmissionProviderCode/
PathName/Optional From-to (POR-POD)/
Spare

CPWG/How Group asserts that the
structure of the string is appropriate, but
that more specificity is needed to assure
consistency among transmission
providers in the designation of path
names. Since a single transaction may
span multiple providers, consistent
names will make it easier to move
power across the systems of several
transmission providers.

Specifically, CPWG/How Group
recommend:

Standard 6.1: A transmission provider
shall use the path naming convention
defined in the S&CP Data Dictionary for the
naming of all reservable paths posted on
OASIS.

Standard 6.2: A transmission provider
shall use the third field in the path name to
indicate the sending and receiving control
areas. The control areas shall be designated
using standard NERC codes for the control
areas, separated by a hyphen. For example,
the first three fields of the path name will be:
RR/TPTP/CAXX-CAYY/

Standard 6.3: A transmission provider
shall use the fourth field of the path name
to indicate POR and POD separated by a
hyphen. For example, a path with a specific
POR/POD would be shown as:
RR/TPTP/CAXX-CAYY/ PORPORPORPOR-

PODPODPODPOD/

If the POR and POD are designated as
control areas, then the fourth field may be
left blank (as per the example in 6.2).

Guide 6.4: A transmission provider may
designate a sub-level for Points of Receipt
and Delivery. For example, a customer
reserves a path to POD AAAA. The ultimate
load may be indeterminate at the time. Later,
the customer schedules energy to flow to a
particular load that may be designated by the
transmission provider as a sub-level Point of
Delivery. This option is necessary to ensure
certain providers are not precluded from
using more specific service points by the
inclusion of the POR/POD in the path name.
All sub-level PORs and PODs must be
registered as such on www.tsin.com.

Comments

APPA was the only commenter. While
APPA has some reservations about the
recommended standards, it recommends
that the standards be adopted. APPA’s
qualms are due to its fear that the
standards could be used to impose
anticompetitive burdens on market
participants by requiring a higher degree
of POR-POD specificity for customers
than for the transmission providers’
own use of their systems. APPA
requests that the Commission remain
vigilant and hear customer complaints if
the standard is used to disadvantage
competitors.129

Discussion

We propose to adopt the standards
(6.1, 6.2, and 6.3) and guide (6.4) on this
subject recommended by CPWG/How
Group in their September 15, 1998
submittal. The approach which has been
in use permitted flexibility in the use of
optional fields, but has resulted in
inconsistent path naming. The
recommended standards and guides,
which use the previously optional fields
to specify control area codes for Point of
Receipt and Point of Delivery, will
provide consistency in path naming,
and improve efficiency in the
reservation process. There were no
commenters objecting to the
recommended standards and guides. We
acknowledge APPA’s concerns about
the potential for abuse, and we will be
responsive to complaints about possible
abuses which might result from the
requirement to specify control areas for
POR-POD when making transmission
reservations.

IV. Regulatory Flexibility Act

The Regulatory Flexibility Act
(RFA),130 requires the Commission to
describe the impact a proposed rule
would have on small entities or to
certify that the rule, if promulgated, will
not have a significant economic impact
on a substantial number of small
entities.

129 APPA Comments at 2-3.
1305 U.S.C. 601-612.

The mandatory standards and
voluntary best practices guides
proposed in this NOPR would be
applicable to the same entities subject to
the requirements of the OASIS Final
Rule (i.e., public utilities).131 As we
explained in Order No. 889-A, however,
under appropriate circumstances the
Commission will grant waiver of the
OASIS Final Rule requirements to small
public utilities. We further explained
that the Commission’s waiver policy
follows the SBA definition of small
electric utility 132 and that 34 small
entities had received waivers of the
requirement to establish and maintain
an OASIS and five small entities had
received waivers of the OASIS
Standards of Conduct requirements.133
These decisions show that the
Commission carefully evaluates the
effect of the OASIS Final Rule on small
electric utilities and is granting waivers
where appropriate, thus mitigating the
effect of that rule on small public and
non-public utilities.

The rules here proposed would
merely increase the uniformity of the
business practices public utilities would
have to adopt in any event to comply
with Order Nos. 888 and 889 and other
Commission orders. This being the case,
under section 605(b) of RFA, the
Commission hereby certifies that this
proposed rule will not, if promulgated,
have a significant economic impact on
a substantial number of small entities
within the meaning of RFA.
Accordingly, no regulatory flexibility
analysis is required pursuant to section
603 of RFA.

V. Environmental Statement

Commission regulations require that
an environmental assessment or an
environmental impact statement be
prepared for a Commission action that
may have a significant effect on the

131|n the OASIS Final Rule, we noted that the
entities that would have to comply with the OASIS
Final Rule are public utilities. See Order No. 889—
A, FERC Stats. & Regs 131,049 at 30,578.

132See 5 U.S.C. §§601(3) and 601(6) and 15
U.S.C. §632(a). The RFA defines a small entity as
one that is independently owned and not dominant
in its field of operation. See 15 U.S.C. §632(a). The
Small Business Administration defines a small
electric utility as one that disposes of 4 million
MWh or less of electric energy in a given year. See
13 CFR 121.601 (Major Group 49—Electric, Gas and
Sanitary Services).

In the Open Access Final Rule, we concluded
that, under these definitions, the Open Access Final
Rule and the OASIS Final Rule would not have a
significant economic impact on a substantial
number of small entities. We reaffirmed that
conclusion in Order Nos. 888—A and 889-A.

133See Order No. 889-A, FERC Stats. & Regs.
31,049 at 30,578.
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human environment.134 |n the
Commission’s view, the environmental
impact of this proposal is negligible.
Transmission providers necessarily
already follow business practices in
conducting their OASIS transactions.
This proposal merely adds some
uniformity to the process. Accordingly,
we find that this NOPR does not
propose any action that may have a
significant effect on the human
environment and that no environmental
impact statement is required.

VI. Information Collection Statement

Based on our experience in OASIS
implementation over the past four years,
the Commission refined the estimate of
reporting entities covered by OASIS
regulations. Our latest estimate is that
140 respondents are required to collect
information under the OASIS
regulations. However, as discussed
above, this NOPR does not impose any
new information collection burdens.
Collectively, the OASIS rulemaking
information collection is covered by
FERC-717 as covered by our December
1, 1998 proposed information collection
and request for comments in Docket No.
1IC99-717-000 as follows:

Information Collection Statement:

Title: FERC-717, Open Access Same-
time Information Systems and
Standards of Conduct.

Action: Proposed Collection.

OMB Control No: 1902-0173.

Respondents: Business or other for
profit, including small business.

Frequency of Responses: On
Occasion.

Necessity of the information: The
Notice of Proposed Rulemaking solicits
public comments to respond to the
proposed issuance of uniform business
practices for OASIS Phase IA
transactions and path name
conventions, on replacing the Data
Dictionary Element
“ANC__SERVICE__TYPE” in the OASIS
Standards and Communication
Protocols Document (Version 1.3) with
the term “AS__TYPE,” and on clarifying
the terms “DISPLACED,”
“SUPERSEDED,” and ““REFUSED” in
the Data Dictionary Element and
§4.2.10.2. These requirements would
support arrangements made for
wholesale sales and purchases for third
parties. Public utilities and/or their
agents would operate under more
uniform business practices. This would
improve the operation of OASIS sites.

134 Regulations Implementing National
Environmental Policy Act, Order No. 486, 52 FR
47897 (Dec. 17, 1987); 1986—90 Regs. Preambles
FERC Stats. & Regs. 130,783 (Dec. 10, 1987)
(codified at 18 CFR Part 380).

The Office of Management and
Budget’s (OMB) regulations,35 require
OMB to approve certain information
collection requirements imposed by
agency rule. The information collection
requirements in the proposed rule will
be reported directly to transmission
users and will be subject to subsequent
audit by the Commission. The
distribution of these data will help the
Commission carry out its
responsibilities under Part 11 of the FPA.

The Commission is submitting
notification of this proposed rule to
OMB. Persons wishing to comment on
the collections of information proposed
by this NOPR should direct their
comments to the Desk Officer for FERC,
OMB, Room 10202 NEOB, Washington,
D.C. 20503, phone 202-395-3087,
facsimile 202-395-7285. Comments
must be filed with OMB within 30 days
of publication of this document in the
Federal Register. Three copies of any
comments filed with the Office of
Management and Budget also should be
sent to the following address: Mr. David
P. Boergers, Secretary, Federal Energy
Regulatory Commission, Room 1A, 888
First Street, N.E., Washington, D.C.
20426. For further information on the
reporting requirements, contact Michael
Miller at (202) 208-1415.

VII. Public Comment Procedure

This NOPR gives notice of our
intention to issue a set of uniform
business practices implementing the
Commission’s policies on transmission
service price negotiation and improving
interactions between transmission
providers and customers over Open
Access Same-Time Information System
(OASIS) nodes. In addition, we propose
a consistent naming convention for path
names, propose to replace the Data
Dictionary Element
“ANC__SERVICE__TYPE” in the OASIS
Standards and Communication
Protocols Document (Version 1.3) with
the term “AS__TYPE,” and propose to
clarify the terms “DISPLACED,”
“SUPERSEDED,” and “REFUSED” in
the Data Dictionary Element and in
section 4.2.10.2. of the S&CP Document.

Prior to taking final action on this
proposed rulemaking, we are inviting
comments from interested persons on
the proposals discussed in this
preamble and compiled in Attachment
A to this NOPR. Additionally, the
Commission specifically invites
comments on whether any of the best
practice guides proposed in this NOPR
should instead be issued as mandatory
standards and whether any mandatory
standards proposed in this NOPR

1355 CFR 1320.11.

should instead be issued as best practice
guides. The Commission invites
interested persons to submit written
comments on the matters and issues
proposed in this notice to be adopted,
including any related matters or
alternative proposals that commenters
may wish to discuss.

The original and 14 copies of such
comments must be received by the
Commission by [insert date 60 days after
publication in the Federal Register].
Comments should be submitted to the
Office of the Secretary, Federal Energy
Regulatory Commission, 888 First
Street, N.E., Washington D.C. 20426 and
should refer to Docket No. RM95-9-003.

In addition to filing paper copies, the
Commission encourages the filing of
comments either on computer diskette
or via Internet E-Mail. Comments may
be filed in the following formats:
WordPerfect 6.1 or lower version, MS
Word Office 97 or lower version, or
ASCII format.

For diskette filing, include the
following information on the diskette
label: Docket No. RM95-9-003; the
name of the filing entity; the software
and version used to create the file; and
the name and telephone number of a
contact person.

For Internet E-Mail submittal,
comments should be submitted to
“comment.rm@ferc.fed.us” in the
following format. On the subject line,
specify Docket No. RM95-9-003. In the
body of the E-Mail message, include the
name of the filing entity; the software
and version used to create the file, and
the name and telephone number of the
contact person. Attach the comment to
the E-Mail in one of the formats
specified above. The Commission will
send an automatic acknowledgment to
the sender’s E-Mail address upon
receipt. Questions on electronic filing
should be directed to Brooks Carter at
202-501-8145, E-Mail address
brooks.carter@ferc.fed.us.

Commenters should take note that,
until the Commission amends its rules
and regulations, the paper copy of the
filing remains the official copy of the
document submitted. Therefore, any
discrepancies between the paper filing
and the electronic filing or the diskette
will be resolved by reference to the
paper filing.

All written comments will be placed
in the Commission’s public files and
will be available for inspection in the
Commission’s Public Reference room at
888 First Street, N.E., Washington D.C.
20426, during regular business hours.
Additionally, comments may be viewed
and printed remotely via the Internet
through FERC’s Home Page using the
RIMS link or the Energy Information
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Online icon. User assistance is available
at 202-208-2222, or by E-Mail to
rimsmaster@ferc.fed.us.

List of Subjects in 18 CFR Part 37

Conflict of interests, Electric power
plants, Electric utilities, Reporting and
recordkeeping requirements.

By direction of the Commission.
David P. Boergers,
Secretary.

In consideration of the foregoing, the
Commission proposes to adopt the
attached “‘Business Practice Standards
and Guides for Open Access Same-time
Information System (OASIS)
Transactions’ and to amend Part 37 in
Chapter I, Title 18, Code of Federal
Regulations, as set forth below.

PART 37—OPEN ACCESS SAME-TIME
INFORMATION SYSTEMS AND
STANDARDS OF CONDUCT FOR
PUBLIC UTILITIES

1. The authority citation for Part 37
continues to read as follows:

Authority: 16 U.S.C. 791-825r, 2601-2645;
31 U.S.C. 9701; 42 U.S.C. 7101-7352.

2. Section 37.5 is amended by revising
paragraph (b) to read as follows:

§37.5 Obligations of Transmission
Providers and Responsible Parties.
* * * * *

(b) A Responsible Party must: (1)
Provide access to an OASIS providing
standardized information relevant to the
availability of transmission capacity,
prices, and other information (as
described in this part) pertaining to the
transmission system for which it is
responsible;

(2) Operate the OASIS in compliance
with the standardized procedures and
protocols found in OASIS Standards
and Communication Protocols, which
can be obtained from the Public
Reference and Files Maintenance
Branch, Room 2A, Federal Energy
Regulatory Commission, 888 First Street
NE, Washington, DC 20426; and

(3) Operate the OASIS in compliance
with the Business Practice Standards

and Guides for Open Access Same-time

Information System (OASIS)

Transactions, which can be obtained at

the same address as provided in

paragraph (b)(2) of this section.

* * * * *

[Note: This attachment will not appear
in the Code of Federal Regulations.]

Attachment A—Federal Energy
Regulatory Commission, business
practice standards and guides for open
access same-time information system
(oasis) transactions draft, version 1.0
(January 27, 1999)

Table of Contents

Section 1—Introduction
1.1 Business Practice Standards vs.
Guides
Section 2—Standard Terminology for
Transmission and Ancillary Services
2.1 Attribute Values Defining the Period
of Service
2.2 Attribute Values Defining Service
Class
2.3 Attribute Values Defining Service
Types
2.4 Intentionally left Blank
2.5 Other Service Attribute Values
Section 3—OASIS Registration Procedures
3.1 Entity Registration
3.2 Process to Register Non-Standard
Service Attribute Values
3.3 Registration of Points of Receipt and
Delivery
Section 4—On-line Negotiation and
Confirmation Process
4.1 On-line Price Negotiation in Short-
term Markets
4.2 Phase IA Negotiation Process State
Transition Diagram
4.3 Negotiations—Without Competing
Bids
4.4 Negotiations—With Competing Bids
for Constrained Resources
Section 5—Procurement of Ancillary and
Other Services
5.1 Introduction
5.2 Transmission Provider Requirements
5.3 Transmission Customer Requirements
Section 6—Pathnaming Standards
6.1 Introduction
6.2 Transmission Provider Requirements

Section 1—Introduction

This document contains business practice
standards and guides designed to implement
the Commission’s policy related to on-line

price negotiation and to improve the
commercial operation of the Open Access
Same-Time Information System (OASIS).

Section 1.1 Business Practice Standards and
Guides

This document distinguishes between
OASIS business practice standards and “‘best
practices” guides. The standards are adopted
as mandatory requirements, while the guides
are offered as voluntary best practices.
However, in the event that a transmission
provider elects to follow the voluntary
practice guides, it must do so on a uniform,
non-discriminatory basis.

Section 2—Standard Terminology for
Transmission and Ancillary Services

Section 2.1 Attribute Values Defining the
Period of Service

The data templates of the Phase 1A
Standards & Communication Protocols
(S&CP) Document have been developed with
the use of standard service attributes in
mind. What the Phase IA S&CP Document
does not offer are specific definitions for each
attribute value. This section offers standards
and guides for these service attribute
definitions to be used in conjunction with
the Phase |IA data templates.

“Fixed” services are associated with
transmission services whose periods align
with calendar periods such as a day, week,
or month. “Sliding” services are fixed in
duration, such as a week or month, but the
start and stop time may slide. For example
a “sliding” week could start on Tuesday and
end on the following Monday. “Extended”
allows for services in which the start time
may ‘‘slide” and also the duration may be
longer than a standard length. For example
an “extended’ week of service could be nine
consecutive days. Various transmission
service offerings using these terms are
defined in Standards 2.1.1 through 2.1.13
below.

Table 1-1 identifies the definitions that are
proposed as standard terminology in OASIS
Phase IA for the attributes
SERVICE__INCREMENT (Hourly, Daily,
Weekly, Monthly, and Yearly) and WINDOW
(Fixed, Sliding, and Extended). A definition
is required for each combination of
SERVICE__INCREMENT and WINDOW,
except Hourly Sliding and Hourly Extended,
which, at the present, are not sufficiently
common in the market to require standard
definitions.

TABLE 1-1.—STANDARD SERVICE ATTRIBUTE DEFINITIONS REQUIRED IN PHASE IA

Fixed Sliding Extended*
X N/A N/A
X X X
X X X
X X X
X X X

*Included in the Phase IA S&CP Data Dictionary, Version 1.3, issued September 29, 1998.

The existence of a definition in this table
does not imply the services must be offered

by a Transmission Provider. Requirements as

to which services must be offered are defined
by regulation and tariffs.
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Each definition assumes a single time zone
specified by the Transmission Provider. It is
recognized that daylight time switches must
be accommodated in practice, but they have
been omitted in the definitions for the
purpose of simplicity.

Standard 2.1: A Transmission Provider
shall use the values and definitions below for
the attributes Service__Increment and
Window for all transmission services offered
on OASIS, or shall post alternative attribute
values and associated definitions on the
OASIS Home Page at www.tsin.com, or shall
use existing attribute values and definitions
posted by other Transmission Providers. (See
Section 3 for registration requirements.)

Standard 2.1.1: Fixed Hourly—The service
starts at the beginning of a clock hour and
stops at the end of a clock hour.

Standard 2.1.2: Fixed Daily—The service
starts at 00:00 and stops at 24:00 of the same
calendar date (same as 00:00 of the next
consecutive calendar date).

Standard 2.1.3: Fixed Weekly—The service
starts at 00:00 on Monday and stops at 24:00
of the following Sunday (same as 00:00 of the
following Monday).

Standard 2.1.4: Fixed Monthly—The
service starts at 00:00 on the first date of a
calendar month and stops at 24:00 on the last
date of the same calendar month (same as
00:00 of the first date of the next consecutive
month).

Standard 2.1.5: Fixed Yearly—The service
starts at 00:00 on the first date of a calendar
year and ends at 24:00 on the last date of the
same calendar year (same as 00:00 of the first
date of the next consecutive year).

Standard 2.1.6: Sliding Daily—The service
starts at the beginning of any hour of the day
and stops exactly 24 hours later at the same
time on the next day.

Standard 2.1.7: Sliding Weekly—The
service starts at 00:00 of any date and stops
exactly 168 hours later at 00:00 on the same
day of the next week.

Standard 2.1.8: Sliding Monthly—The
service starts at 00:00 of any date and stops
at 00:00 on the same date of the next month
(28-31 days later). If there is no
corresponding date in the following month,
the service stops at 24:00 on the last day of
the next month.

For example: Sliding Monthly starting at
00:00 on January 30 would stop at 24:00 on
February 28 (same as 00:00 March 1).

Standard 2.1.9: Sliding Yearly—The
service starts at 00:00 of any date and stops
at 00:00 on the same date of the following
year. If there is no corresponding date in the
following year, the service stops at 24:00 on
the last day of the same month in the
following year.

For example Sliding Yearly service starting
on February 29 would stop on February 28
of the following year.

Standard 2.1.10: Extended Daily—The
service starts at any hour of a day and stops
more than 24 hours later and less than 48
hours later.

Standard 2.1.11: Extended Weekly—The
service starts at 00:00 of any date and stops
at 00:00 more than one week later, but less
than two weeks later.

Standard 2.1.12: Extended Monthly—The
service starts at 00:00 of any date and stops

at 00:00 more than one month later but less
than two months later.

Standard 2.1.13: Extended Yearly—The
service starts at 00:00 of any date and stops
at 00:00 more than one calendar year later
but less than two calendar years later.

Section 2.2 Attribute Values Defining Service
Class

Standard 2.2: A Transmission Provider
shall use the values and definitions below to
describe the service CLASS for transmission
services offered on OASIS, or shall post
alternative attribute values and associated
definitions on the OASIS Home Page at
www.tsin.com, or shall use the attribute
values and definitions posted by other
Providers. (See Section 3 for registration
requirements.)

Standard 2.2.1: Firm—Transmission
service that always has priority over NON-
FIRM transmission service and includes
Native Load Customers, Network Customers,
and any transmission service not classified as
non-firm in accordance with the definitions
in the pro forma tariff.

Standard 2.2.2: Non-Firm—Transmission
service that is reserved and/or scheduled on
an as-available basis and is subject to
curtailment or interruption at a lesser priority
compared to Firm transmission service,
Native Load Customers, and Network
Customers in accordance with the definitions
in the pro forma tariff.

Section 2.3 Attribute Values Defining Service
Types

Standard 2.3: A Transmission Provider
shall use the values and definitions below to
describe the service TYPE for transmission
services offered on OASIS, or shall post
alternative attribute values and associated
definitions on the OASIS Home Page at
www.tsin.com, or shall use the attribute
values and definitions posted by other
Providers. (See Section 3 for registration
requirements.)

Standard 2.3.1: Point-to-point—
Transmission service that is reserved and/or
scheduled between specified Points of
Receipt and Delivery pursuant to Part Il of
the pro forma tariff and in accordance with
the definitions in the pro forma tariff.

Standard 2.3.2: Network—Network
Integration Transmission Service that is
provided to serve a Network Customer load
pursuant to Part Il of the pro forma tariff and
in accordance with the definitions in the pro
forma tariff.

Section 2.4
Reserved for Future Use.

Section 2.5 Other Service Attribute Values

The Commission has defined six ancillary
services in Order No. 888. Other services may
be offered pursuant to filed tariffs.

Standard 2.5: A Transmission Provider
shall use the definitions below to describe
the AS__ TYPEs offered on OASIS, or shall
post alternative attribute values and
associated definitions on the OASIS Home
Page at www.tsin.com, or shall use attribute
values and definitions posted by another
Provider. (See Section 3 for registration
requirements.)

FERC Ancillary Services Definitions

Standard 2.5.1: Scheduling, System
Control and Dispatch Service (SC)—is
necessary to the provision of basic
transmission service within every control
area. This service can be provided only by
the operator of the control area in which the
transmission facilities used are located. This
is because the service is to schedule the
movement of power through, out of, within,
or into the control area. This service also
includes the dispatch of generating resources
to maintain generation/load balance and
maintain security during the transaction and
in accordance with section 3.1 (and Schedule
1) of the pro forma tariff.

Standard 2.5.2: Reactive Supply and
Voltage Control from Generation Sources
Service (RV)—is the provision of reactive
power and voltage control by generating
facilities under the control of the control area
operator. This service is necessary to the
provision of basic transmission service
within every control area and in accordance
with section 3.2 (and Schedule 2) of the pro
forma tariff.

Standard 2.5.3: Regulation and Frequency
Response Service (RF)—is provided for
transmission within or into the transmission
provider’s control area to serve load in the
area. Customers may be able to satisfy the
regulation service obligation by providing
generation with automatic generation control
capabilities to the control area in which the
load resides and in accordance with section
3.3 (and Schedule 3) of the pro forma tariff.

Standard 2.5.4: Energy Imbalance Service
(El)—is the service for transmission within
and into the transmission provider’s control
area to serve load in the area. Energy
imbalance represents the deviation between
the scheduled and actual delivery of energy
to a load in the local control area over a
single hour and in accordance with section
3.4 (and Schedule 4) of the pro forma tariff.

Standard 2.5.5: Operating Reserve-
Spinning Reserve Service (SP)—is provided
by generating units that are on-line and
loaded at less than maximum output. They
are available to serve load immediately in an
unexpected contingency, such as an
unplanned outage of a generating unit and in
accordance with section 3.5 (and Schedule 5)
of the pro forma tariff.

Standard 2.5.6: Operating Reserve-
Supplemental Reserve Service (SU)—is
generating capacity that can be used to
respond to contingency situations.
Supplemental reserve, is not available
instantaneously, but rather within a short
period (usually ten minutes). It is provided
by generating units that are on-line but
unloaded, by quick-start generation, and by
customer interrupted load and in accordance
with section 3.6 (and Schedule 6) of the pro
forma tariff.

Other Service Definitions

Other services may be offered to
Transmission Customers through individual
filed tariffs. Examples of other services that
may be offered include the Interconnected
Operations Services described below in
Guides 2.5.7, 2.5.8, and 2.5.9. Ancillary
service definitions may be offered pursuant
to an individual transmission provider’s
specific tariff filings.
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Guide 2.5.7: Dynamic Transfer (DT)—is the
provision of the real-time monitoring,
telemetering, computer software, hardware,
communications, engineering, and
administration required to electronically
move all or a portion of the real energy
services associated with a generator or load
out of its Host Control Area into a different
Electronic Control Area.

Guide 2.5.8: Real Power Transmission
Losses (TL)—is the provision of capacity and
energy to replace energy losses associated
with transmission service on the
Transmission Provider’s system.

Guide 2.5.9: System Black Start Capability
(BS)—is the provision of generating
equipment that, following a system blackout,
is able to start without an outside electrical
supply. Furthermore, Black Start Capability
is capable of being synchronized to the
transmission system such that it can provide
a startup supply source for other system
capacity that can then be likewise
synchronized to the transmission system to
supply load as part of a process of re-
energizing the transmission system.

Section 3—OASIS Registration Procedures

Section 3.1 Entity Registration

Operation of OASIS requires unambiguous
identification of parties.

Standard 3.1: All entities or persons using
OASIS shall register the identity of their
organization (including DUNS number) or
person at the OASIS Home Page at
www.tsin.com. Registration shall be
completed prior to the commencement of
Phase IA and renewed annually and
whenever changes in identification occur and
thereafter. An entity or person not complying
with this requirement may be denied access
by a provider to that provider’s OASIS node.

The registration requirement applies to any
entity logging onto OASIS for the purpose of
using or updating information, including
Transmission Providers, Transmission
Customers, Observers, Control Areas,
Security Coordinators, and Independent
System Operators.

Section 3.2 Process to Register Non-
Standard Service Attribute Values

Section 2 of the OASIS business practice
standards and guides addresses the use of
standard terminology in defining services on
OASIS. These standard definitions for service
attribute values will be posted publicly on
the OASIS Home Page at www.tsin.com and
may be used by all Providers to offer
transmission and ancillary services on
OASIS. If the Provider determines that the
standard definitions are not applicable, the
Provider may register new attribute values
and definitions on the OASIS Home Page.
Any Provider may use the attribute values
and definitions posted by another Provider.

Standard 3.2: Providers of transmission
and ancillary services shall use only attribute
values and definitions that have been
registered on the OASIS Home Page at
www.tsin.com for all transmission and
ancillary services offered on their OASIS.

Guide 3.3: Providers of transmission and
ancillary services should endeavor to use on
their OASIS nodes attribute values and
definitions that have been posted by other

Providers on the OASIS Home Page at
www.tsin.com whenever possible.

Section 3.3 Registration of Points of Receipt
and Delivery

In order to improve coordination of path
naming and to enhance the identification of
commercially available connection points
between Providers and regions, the business
practice for Phase I1A OASIS requires that:

» Transmission Providers register at the
OASIS Home Page at www.tsin.com, all
service points (Points of Receipt and
Delivery) for which transmission service is
available over the OASIS.

» Each Provider would then indicate on its
OASIS node, for each Path posted on its
OASIS node, the Points of Receipt and
Delivery to which each Path is connected.

A Transmission Provider is not required to
register specific generating stations as Points
of Receipt, unless they were available as
service points for the purposes of reserving
transmission service on OASIS. The
requirement also does not include
registration of regional flowgates, unless they
are service points for the purposes of
reserving transmission on OASIS.

Standard 3.4: A Transmission Provider
shall register and thereafter maintain on the
OASIS Home Page at www.tsin.com all
Points of Receipt and Delivery to and from
which a Transmission Customer may reserve
and schedule transmission service.

Standard 3.5: For each reservable Path
posted on their OASIS nodes, Transmission
Providers shall indicate the available Point(s)
of Receipt and Delivery for that Path. These
Points of Receipt and Delivery shall be from
the list registered on the OASIS Home Page
at www.tsin.com.

Guide 3.6: When two or more
Transmission Providers share common
Points of Receipt or Delivery, or when a Path
connects Points of Receipt and Delivery in
neighboring systems, the Transmission
Providers owning and/or operating those
facilities should apply consistent names for
those connecting paths or common paths on
the OASIS.

Section 4—On-Line Negotiation and
Confirmation Process

Section 4.1 On-Line Price Negotiation in
Short-Term Markets

Standard 4.1: Consistent with FERC policy
and regulations, all reservations and price
negotiations should be conducted on OASIS.

Guide 4.2: Reserved.

Guide 4.3: Reserved.

Section 4.2 Phase IA Negotiation Process
State Transition Diagram

The Phase IA S&CP Document provides a
process state diagram to define the Customer
and Provider interactions for negotiating
transmission service. This diagram defines
allowable steps in the reservation request,
negotiation, approval and confirmation.

Guide 4.4: The state diagram appearing in
Exhibit 4-1 in Section 4.2.10.2 of the Version
1.3 of the S&CP Document constitutes a
recommended business practice in OASIS
Phase IA.

Guide 4.5: The definitions in Section
4.2.10.2 of the Version 1.3 of the S&CP

Document (status values) should be applied
to the process states in OASIS Phase IA.
Table 4-1—Reserved.

Section 4.3 Negotiations—Without
Competing Bids

The following practices are defined in
order to enhance consistency of the
reservation process across OASIS Phase IA
nodes.

Guide 4.6: A Transmission Provider/Seller
shall respond to a Customer’s service request,
consistent with filed tariffs, within the
“Provider Response Time Limit” defined in
Table 4-2 “Reservation Timing
Requirements”. The time limit is measured
from the time the request is QUEUED. A
Provider may respond by setting the state of
the reservation request to one of the
following:

e INVALID

» DECLINED

* REFUSED

* COUNTEROFFER

» ACCEPTED

e STUDY (when the tariff allows), leading to
REFUSED, COUNTEROFFER, or
ACCEPTED

Guide 4.7: Prior to setting a request to
ACCEPTED, COUNTEROFFER, or REFUSED
a Provider shall evaluate the appropriate
resources and ascertain that the requested
transfer capability is (or is not) available.

Guide 4.8: For any request that is
REFUSED or INVALID, the Transmission
Provider should indicate in the COMMENTS
field the reason the request was refused or
invalid.

Guide 4.9: The Customer may change a
request to WITHDRAWN at any time prior to
it being CONFIRMED.

Guide 4.10: From ACCEPTED or
COUNTEROFFER, a Customer may change
the status to CONFIRMED, WITHDRAWN, or
REBID. The Customer has the amount of time
designated as ‘““Customer Confirmation Time
Limit” in Table 4-2 “‘Reservation Timing
Requirements” to change the state of the
request to CONFIRMED. The Customer time
limit is measured from the first time the
request is moved to ACCEPTED or
COUNTEROFFER, and is not reset with
subsequent iterations of negotiation.

Guide 4.11: After expiration of the
“‘Customer Confirmation Time Limit,”
specified in Table 4-2 *“Reservation Timing
Requirements”, the Provider has a right to
move the request to the RETRACTED state.

Guide 4.12: Should the Customer elect to
respond to a Provider’s COUNTEROFFER by
moving a reservation request to REBID, the
Provider shall respond by taking the request
to a DECLINED, ACCEPTED, or
COUNTEROFFER state within the “Provider
Counter Time Limit,” specified in Table 4—
2 “Reservation Timing Requirements”. The
Provider response time is measured from the
most recent REBID time.

Guide 4.13: The following timing
requirements should apply to all reservation
requests:
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TABLE 4—2.—RESERVATION TIMING GUIDELINES

] . Customer confirma- Provider
Class Service incre- QJIIETJ?ED PL%\Qgﬁrti?T\]’gl' tion time limit after | counter time
ment 3 Py ACCEPTED or limit after
prior to start limit COUNTEROFFER2 |  REBID3
NON-FIMM e Hourly Best effort .... | 5 minutes ............... 5 minutes
NON-FIMM e Hourly 30 minutes ... | 5 minutes ............... 5 minutes
NON-FIMM e Daily ............. 30 minutes ... | 2 hours .................. 10 minutes
Non-Firm . Weekly ... 4 hours ......... 24 hours ... 4 hours
Non-Firm . Monthly .. 2 days .......... 24 hours ... 4 hours
Firm .. Daily .... Best effort .... | 2 hours 30 minutes
Firm .. Daily .... 30 days“4 ...... 24 hours ... 4 hours
Firm .. Weekly ......... | N/A ............... | 30 days“ ...... 48 hours ... 4 hours
FIM e Monthly 30 days“4 ...... 4.days .....ccoeeveennn. 4 hours
FIIM e Yearly ........... 30 days ........ 15 days ....ccevveenenenn 4 hours

1 Consistent with regulations and filed tariffs, measurement starts at the time the request is QUEUED.
2Measurement starts at the time the request is first moved to either ACCEPTED or COUNTEROFFER. The time limit does not reset on subse-

guent changes of state.

3 Measurement starts at the time the Transmission Customer changes the state to REBID. The measurement resets each time the request is

changed to REBID.

4Subject to expedited time requirements of Section 17.1 of the pro forma tariff. Transmission Providers should make best efforts to respond
within 72 hours, or prior to the scheduling deadline, whichever is earlier, to a request for Daily Firm Service received during period 2-30 days

ahead of the service start time.

Section 4.4 Negotiations—With Competing
Bids for Constrained Resources

Competing bids exist when multiple
requests cannot be accommodated due to a
lack of available transmission capacity. One
general rule is that OASIS requests should be
evaluated and granted priority on a first-
come-first-served basis established by OASIS
QUEUED time. Thus, the first to request
service should get it, all else being equal.

Exceptions to this first-come-first-served
basis occur when there are competing
requests for limited resources and the
requests have different priorities established
by FERC regulations and filed tariffs. Prior to
the introduction of price negotiations, the
attribute values that have served as a basis for
determining priority include:

« Type (Network, Point-to-point)

¢ Class (Firm, Non-Firm)

« Increment (Hourly, Daily, Weekly,
Monthly, Yearly)

 Duration (the amount of time between
the Start Date and the Stop Date)

e Amount (the MW amount)

Under a negotiation model, price can also
be used as an attribute for determining
priority. The negotiation process increases
the possibility that a Provider will be
evaluating multiple requests that cannot all
be accommodated due to limited resources.
In this scenario, it is possible that an
unconfirmed request with an earlier
QUEUED time could be preempted
(SUPERSEDED). For this to occur, the
subsequent request would be of higher
priority or of greater price.

Guide 4.14: Consistent with regulations
and filed tariffs, the following are
recommended relative priorities of Service
Request Tiers.1 Specific exceptions may exist
in accordance with filed tariffs. The priorities
refer only to negotiation of service and do not
refer to curtailment priority.

4.4.1. Service Request Tier 1: Native load,
Network, or Long-term Firm

4.4.2. Service Request Tier 2: Short-term
Firm

4.4.3. Service Request Tier 3: Network on
Non-designated Resources

4.4.4. Service Request Tier 4: Non-firm

4.4.5. Service Request Tier 5: Service over
secondary receipt and delivery points

Guide 4.15: Consistent with regulations
and filed tariffs, reservation requests should
be handled in a first-come-first-served order
based on QUEUE__TIME.

Guide 4.16: Consistent with regulations
and filed tariffs, Table 4-3 describes the
relative priorities of competing service
requests and rules for offering right-of-first-
refusal. While the table indicates the relative
priorities of two competing requests, it also
is intended to be applied in the more general
case of more than two competing requests.

TABLE 4—3.—PRIORITIES FOR COMPETING RESERVATION REQUESTS

Request 1

Is preempted by request 2

Right of first refusal

Tier 1: Long-term Firm, Native
Load, and Network Firm.
Tier 2: Short-term Firm

Tier 2: Short-term Firm

Tier 3: Network Service From Non-

Designated Resources.
Tier 4: All Non-Firm PTP
Tier 4: All Non-Firm PTP
Tier 4: All Non-Firm PTP

1Note: The term Tier is introduced to avoid
confusion with existing terms such as TS CLASS.

N/A—Not preempted by a subsequent request

Tiers 1 and 2: All Firm (including Network)

Tiers 1 and 2: All Firm (including Network)
Tier 3: Network Service from Non-Designated Resources
Tier 4: Non-firm PTP of a longer term (duration)2. Except in the last

hour prior to start (see Standard 4.23).

Tier 1: Long-term Firm, Native Load, and Network Firm), while Re-
quest 1 is conditional. Once Request 1 is unconditional, it may not
be preempted.

Tier 2: Short-term Firm of longer term (duration) 2, while Request 1 is
conditional. Once Request 1 is unconditional, it may not be pre-
empted.

N/A.

No.

Yes, while Request 1 is condi-
tional. Once Request 1 is un-
conditional, it may not be pre-
empted and right of first refusal
is not applicable.

No.

No.
No.
Yes.
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TABLE 4—3.—PRIORITIES FOR COMPETING RESERVATION REQUESTS—Continued

Request 1

Is preempted by request 2

Right of first refusal

Tier 4: All Non-Firm PTP

4.25).
Tier 5: PTP Service over second-
ary receipt and delivery points.

Tier 5 can be preempted by Tiers 1 through 4

Tier 4: Non-firm PTP of equal term (duration) 2 and higher price, when | No.
Request 1 is still unconfirmed and Request 2 is received pre-con-
firmed. A confirmed non-firm PTP may not be preempted for an-
other non-firm request of equal duration. (See Standards 4.22 and

................. No.

2 Longer duration, in addition to being higher SERVICE__INCREMENT (i.e., WEEKLY has priority over DAILY), also may mean more multiples
of the same SERVICE__INCREMENT (i.e., 3 Days may have priority over 2 Days).

Guide 4.17: For a reservation request that
is preempted, the Transmission Provider
should indicate the Assignment Reference
Number of the reservation that preempted the
reservation request.

Guide 4.18: Given competing requests for
a limited resource and a right-of-first-refusal
is not required to be offered, the Provider
may immediately move requests in the
CONFIRMED state to DISPLACED, or from an
ACCEPTED or COUNTEROFFER state to
SUPERSEDED, if the competing request is of
higher priority, based on the rules
represented in Table 4-3. These state changes
require dynamic notification to the Customer
if the Customer has requested dynamic
notification on OASIS.

Guide 4.19: In those cases where right-of-
first-refusal is required to be offered, the
Provider shall notify the Customer, through
the use of a COUNTEROFFER, of the
opportunity to match the subsequent offer.

Guide 4.20: A Customer who has been
extended a right-of-first-refusal should have
a confirmation time limit equal to the lesser
of a) the Customer Confirmation Time Limit
in Table 4-2 or b) 24 hours.

Standard 4.21: A Transmission Provider
shall apply all rights-of-first-refusal in a non-
discriminatory and open manner for all
Customers.

Standard 4.22: Once a non-firm PTP
request has been confirmed, it shall not be
displaced by a subsequent non-firm PTP
request of equal duration and higher price.

Standard 4.23: A confirmed, non-firm PTP
reservation for the next hour shall not be
displaced within one hour of the start of the
reservation by a subsequent non-firm PTP
reservation request of longer duration.

Guide 4.24: A Transmission Provider
should honor any reservation request
submitted for an unconstrained Path if the
Customer’s bid price is equal to or greater
than the Provider’s posted offer price at the
time the request was queued, even if later
requests are submitted at a higher price. This
guide applies even when the first request is
still unconfirmed, unless the Customer
Confirmation Time Limit has expired for the
first request.

Guide 4.25: Once an offer to provide non-
firm PTP transmission service at a given
price is extended to a Customer by the
Provider, and while this first request is still
unconfirmed but within the Customer
Confirmation Time Limit, the Provider
should not preempt or otherwise alter the
status of that first request on receipt of a
subsequent request of the same Tier and
equal duration at a higher price, unless the

subsequent request is submitted as pre-
confirmed.

Guide 4.26: If during a negotiation of
service (i.e., prior to Customer confirmation)
a subsequent pre-confirmed request for
service over the same limited resource of
equal duration but higher price is received,
the Provider must COUNTEROFFER the
price of service on the prior
COUNTEROFFER or ACCEPTED price to
match the competing offer, in order to give
the first Customer an opportunity to match
the offer. This practice must be implemented
in a non-discriminatory manner.

Section 5—Procurement of Ancillary and
Other Services

Section 5.1 Introduction

Phase IA OASIS data templates allow the
coupling of ancillary service arrangements
with the purchase of transmission service for
the purpose of simplifying the overall
process for Customers. Transmission
Providers must indicate (consistent with filed
tariffs), which services are MANDATORY
(must be taken from the Primary Provider),
REQUIRED (must be provided for but may be
procured from alternative sources), or
OPTIONAL (not required as a condition of
transmission service).

The Transmission Customer should make
known to the Transmission Provider at the
time of the reservation request certain
options related to arrangement of ancillary
services. The Transmission Customer may
indicate:

* | will take all the MANDATORY and
REQUIRED ancillary services from the
Primary Provider.

* | will take REQUIRED ancillary services
from Third Party Seller “X”.

* | would like to purchase OPTIONAL
services.

| will self provide ancillary services.

» | will arrange for ancillary services in the
future (prior to scheduling).

While these interactions are available in
the Phase IA S&CP Document, there is a need
to clarify the associated business practices.
The standards in Section 5 apply to services
defined in filed tariffs.

Section 5.2 Transmission Provider
Requirements

Standard 5.1: The Transmission Provider
shall designate which ancillary services are
MANDATORY, REQUIRED, or OPTIONAL
for each offered transmission service to the
extent these requirements can be determined
in advance of the submittal of a reservation

request on a specific Path by a Transmission
Customer.

Guide 5.2: A Transmission Provider may
modify a Transmission Customer’s service
request to indicate the Transmission Provider
as the SELLER of any ancillary service,
which is MANDATORY, to be taken from the
Transmission Provider.

Standard 5.3: For REQUIRED and
OPTIONAL services, the Transmission
Provider shall not select a SELLER of
ancillary service without the Transmission
Customer first selecting that SELLER.

Guide 5.4: A Transmission Provider may
accept a Transmission Customer’s request for
an ancillary service, which is not
MANDATORY or REQUIRED, but shall
indicate to the Transmission Customer at the
time of acceptance under PROVIDER
COMMENTS that the service is not
MANDATORY or REQUIRED.

Section 5.3 Transmission Customer
Requirements

Guide 5.5: The Transmission Customer
should indicate with the submittal of a
transmission reservation request, the
preferred options for provision of ancillary
services, such as the desire to use an
alternative resource.

Guide 5.6: A Transmission Customer may,
but is not required to, indicate a third party
SELLER of ancillary services, if these services
are arranged by the Transmission Customer
off the OASIS and if such arrangements are
permitted by the Transmission Provider’s
tariff.

Section 6—Pathnaming Standards

Section 6.1 Introduction

The Data Element Dictionary of the OASIS
S&CP Document, Version 1.3, defines a path
name in terms of a 50-character
alphanumeric string:

RR/TPTP/PATHPATHPATH/
OPTIONALFROM-OPTIONALTOTO/SPR

RegionCode/TransmissionProviderCode/
PathName/OptionalFrom—To(POR-POD)/
Spare

This definition leaves it to the
Transmission Providers to name the paths
from their own perspective. The following
standards provide an unambiguous
convention for naming paths and will
produce more consistent path names.
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Section 6.2 Transmission Provider
Requirements

Standard 6.1: A transmission provider
shall use the path naming convention
defined in the S&CP Data Dictionary for the
naming of all reservable paths posted on
OASIS.

Standard 6.2: A transmission provider
shall use the third field in the path name to
indicate the sending and receiving control
areas. The control areas shall be designated
using standard NERC codes for the control
areas, separated by a hyphen. For example,
the first three fields of the path name will be:

RR/TPTP/CAXX-CAYY/

Standard 6.3: A transmission provider
shall use the fourth field of the path name
to indicate POR and POD separated by a
hyphen. For example, a path with a specific
POR/POD would be shown as:

RR/TPTP/CAXX-CAYY/PORPORPORPOR-
PODPODPODPOD/

If the POR and POD are designated as
control areas, then the fourth field may be
left blank (as per the example in 6.2).

Guide 6.4: A transmission provider may
designate a sub-level for Points of Receipt
and Delivery. For example, a customer
reserves a path to POD AAAA. The ultimate
load may be indeterminate at the time. Later,
the customer schedules energy to flow to a
particular load that may be designated by the
transmission provider as a sub-level Point of
Delivery. This option is necessary to ensure
certain providers are not precluded from
using more specific service points by the
inclusion of the POR/POD in the path name.
All sub-level PORs and PODs must be
registered as such on www.tsin.com.

[Note: This attachment will not appear in
the Code of Federal Regulations.]

Sections 13.2, 14.2, 14.7, and 17.5 of the
pro forma tariff provide as follows:

13.2 Reservation Priority: Long-Term Firm
Point-To-Point Transmission Service shall be
available on a first-come, first-served basis
i.e., in the chronological sequence in which
each Transmission Customer has reserved
service. Reservations for Short-Term Firm
Point-To-Point Transmission Service will be
conditional based upon the length of the
requested transaction. If the Transmission
System becomes oversubscribed, requests for
longer term service may preempt requests for
shorter term service up to the following
deadlines; one day before the commencement
of daily service, one week before the
commencement of weekly service, and one
month before the commencement of monthly
service. Before the conditional reservation
deadline, if available transmission capability
is insufficient to satisfy all Applications, an
Eligible Customer with a reservation for
shorter term service has the right of first
refusal to match any longer term reservation
before losing its reservation priority. A longer
term competing request for Short-Term Firm
Point-To-Point Transmission Service will be
granted if the Eligible Customer with the
right of first refusal does not agree to match
the competing request within 24 hours (or
earlier if necessary to comply with the
scheduling deadlines provided in section
13.8) from being notified by the Transmission
Provider of a longer-term competing request

for Short-Term Firm Point-To-Point
Transmission Service. After the conditional
reservation deadline, service will commence
pursuant to the terms of Part Il of the Tariff.
Firm Point-To-Point Transmission Service
will always have a reservation priority over
Non-Firm Point-To-Point Transmission
Service under the Tariff. All Long-Term Firm
Point-To-Point Transmission Service will
have equal reservation priority with Native
Load Customers and Network Customers.
Reservation priorities for existing firm
service customers are provided in Section
2.2.

14.2 Reservation Priority: Non-Firm Point-
To-Point Transmission Service shall be
available from transmission capability in
excess of that needed for reliable service to
Native Load Customers, Network Customers
and other Transmission Customers taking
Long-Term and Short-Term Firm Point-To-
Point Transmission Service. A higher priority
will be assigned to reservations with a longer
duration of service. In the event the
Transmission System is constrained,
competing requests of equal duration will be
prioritized based on the highest price offered
by the Eligible Customer for the
Transmission Service. Eligible Customers
that have already reserved shorter term
service have the right of first refusal to match
any longer term reservation before being
preempted. A longer-term competing request
for Non-Firm Point-To-Point Transmission
Service will be granted if the Eligible
Customer with the right of first refusal does
not agree to match the competing request: (a)
immediately for hourly Non-Firm Point-To-
Point Transmission Service after notification
by the Transmission Provider; and, (b) within
24 hours (or earlier if necessary to comply
with the scheduling deadlines provided in
section 14.6) for Non-Firm Point-To-Point
Transmission Service other than hourly
transactions after notification by the
Transmission Provider. Transmission service
for Network Customers from resources other
than designated Network Resources will have
a higher priority than any Non-Firm Point-
To-Point Transmission Service. Non-Firm
Point-To-Point Transmission Service over
secondary Point(s) of Receipt and Point(s) of
Delivery will have the lowest reservation
priority under the Tariff.

14.7 Curtailment or Interruption of Service:
The Transmission Provider reserves the right
to Curtail, in whole or in part, Non-Firm
Point-To-Point Transmission Service
provided under the Tariff for reliability
reasons when, an emergency or other
unforeseen condition threatens to impair or
degrade the reliability of its Transmission
System. The Transmission Provider reserves
the right to Interrupt, in whole or in part,
Non-Firm Point-To-Point Transmission
Service provided under the Tariff for
economic reasons in order to accommodate
(1) a request for Firm Transmission Service,
(2) a request for Non-Firm Point-To-Point
Transmission Service of greater duration, (3)
a request for Non-Firm Point-To-Point
Transmission Service of equal duration with
a higher price, or (4) transmission service for
Network Customers from non-designated
resources. The Transmission Provider also
will discontinue or reduce service to the

Transmission Customer to the extent that
deliveries for transmission are discontinued
or reduced at the Point(s) of Receipt. Where
required, Curtailments or Interruptions will
be made on a non-discriminatory basis to the
transaction(s) that effectively relieve the
constraint, however, Non-Firm Point-To-
Point Transmission Service shall be
subordinate to Firm Transmission Service. If
multiple transactions require Curtailment or
Interruption, to the extent practicable and
consistent with Good Utility Practice,
Curtailments or Interruptions will be made to
transactions of the shortest term (e.g., hourly
non-firm transactions will be Curtailed or
Interrupted before daily non-firm
transactions and daily non-firm transactions
will be Curtailed or Interrupted before
weekly non-firm transactions). Transmission
service for Network Customers from
resources other than designated Network
Resources will have a higher priority than
any Non-Firm Point-To-Point Transmission
Service under the Tariff. Non-Firm Point-To-
Point Transmission Service over secondary
Point(s) of Receipt and Point(s) of Delivery
will have a lower priority than any Non-Firm
Point-To-Point Transmission Service under
the Tariff. The Transmission Provider will
provide advance notice of Curtailment or
Interruption where such notice can be
provided consistent with Good Utility
Practice.

17.5 Response to a Completed Application:
Following receipt of a Completed
Application for Firm Point-To-Point
Transmission Service, the Transmission
Provider shall make a determination of
available transmission capability as required
in Section 15.2. The Transmission Provider
shall notify the Eligible Customer as soon as
practicable, but not later than thirty (30) days
after the date of receipt of a Completed
Application either (i) if it will be able to
provide service without performing a System
Impact Study or (ii) if such a study is needed
to evaluate the impact of the Application
pursuant to Section 19.1. Responses by the
Transmission Provider must be made as soon
as practicable to all completed applications
(including applications by its own merchant
function) and the timing of such responses
must be made on a non-discriminatory basis.

[Note: This attachment will not appear in
the Code of Federal Regulations.]

Section 4.2.10.2 of the S&CP Document
provides as follows:

4.2.10.2 Status Values: The possible
STATUS values are:

QUEUED = initial status assigned by TSIP
on receipt of ““‘customer services purchase
request”.

INVALID =assigned by TSIP or Provider
indicating an invalid field in the request,
such as improper POR, POD, source, sink,
etc. (Final state).

RECEIVED =assigned by Provider or Seller
to acknowledge QUEUED requests and
indicate the service request is being
evaluated, including for completing the
required ancillary services.

STUDY =assigned by Provider or Seller to
indicate some level of study is required or
being performed to evaluate service request.

REFUSED =assigned by Provider or Seller
to indicate service request has been denied
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due to availability of transmission capability.
SELLER__COMMENTS should be used to
communicate details for denial of service.
(Final state).

COUNTEROFFER =assigned by Provider or
Seller to indicate that a new OFFER__PRICE
is being proposed.

REBID =assigned by Customer to indicate
that a new BID__PRICE is being proposed.

SUPERSEDED =assigned by Provider or
Seller when a request which has not yet been
confirmed is displaced by another
reservation request. (Final state).

ACCEPTED =assigned by Provider or Seller
to indicate the service request at the
designated OFFER__PRICE has been
approved/accepted. If the reservation request
was submitted PRECONFIRMED the OASIS
Node shall immediately set the reservation
status to CONFIRMED. Depending upon the
type of ancillary services required, the Seller
may or may not require all ancillary service
reservations to be completed before accepting
a request.

DECLINED =assigned by Provider or Seller
to indicate that the BID__PRICE is
unacceptable and that negotiations are
terminated. SELLER__COMMENTS should
be used to communicate reason for denial of
service. (Final state).

CONFIRMED =assigned by Customer in
response to Provider or Seller posting
“ACCEPTED” status, to confirm service.
Once a request has been “CONFIRMED”, a
transmission service reservation exists. (Final
state, unless overridden by DISPLACED or
ANNULLED state).

WITHDRAWN =assigned by Customer at
any point in request evaluation to withdraw
the request from any further action. (Final
state).

DISPLACED =assigned by Provider or
Seller when a “CONFIRMED” reservation
from a Customer is displaced by a longer
term reservation and the Customer has
exercised right of first refusal (i.e., refused to
match terms of new request). (Final state).

ANNULLED =assigned by Provider or
Seller when, by mutual agreement with the
Customer, a confirmed reservation is to be
voided. (Final state).

RETRACTED =assigned by Provider or
Seller when the Customer fails to confirm or
withdraw the request within the required
time period. (Final state).

[FR Doc. 99-2388 Filed 2—2-99; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 54

[REG-121865-98]

RIN 1545-AW94

Continuation Coverage Requirements
Applicable to Group Health Plans

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of proposed rulemaking
and notice of public hearing.

SUMMARY: This document contains
proposed regulations that provide
guidance under section 4980B of the
Internal Revenue Code relating to the
COBRA continuation coverage
requirements applicable to group health
plans. The proposed regulations in this
document supplement final regulations
being published elsewhere in this issue
of the Federal Register. The regulations
will generally affect sponsors of and
participants in group health plans, and
they provide plan sponsors and plan
administrators with guidance necessary
to comply with the law.

DATES: Written or electronic comments
and outlines of topics to be discussed at
the public hearing scheduled for June 8,
1999 at 10 a.m. must be received by May
14, 1999.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-121865-98),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG-121865-98),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue NW.,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs’ option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments.html.

The public hearing scheduled for June
8, 1999 will be held in room 2615 of the
Internal Revenue Building, 1111
Constitution Avenue, NW., Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Yurlinda
Mathis at 202-622—-4695; concerning
submissions of comments, the hearing,
or to be placed on the building access
list to attend the hearing, LaNita Van
Dyke at 202-622—-7190 (not toll-free
numbers).

SUPPLEMENTARY INFORMATION:

Background

The Consolidated Omnibus Budget
Reconciliation Act of 1985 (COBRA)
amended the Internal Revenue Code
(Code) to add health care continuation
coverage requirements. These
provisions, now set forth in section
4980B,1 generally apply to a group

1The COBRA continuation coverage requirements
were initially set forth in section 162(k), but were
moved to section 4980B by the Technical and
Miscellaneous Revenue Act of 1988 (TAMRA).

health plan maintained by an employer
or employee organization, with certain
exceptions, and require such a plan to
offer each qualified beneficiary who
would otherwise lose coverage as a
result of a qualifying event an
opportunity to elect, within the
applicable election period, COBRA
continuation coverage. The COBRA
continuation coverage requirements
were amended on various occasions,?
most recently under the Health
Insurance Portability and
Accountability Act of 1996 (HIPAA).

Proposed regulations providing
guidance under the continuation
coverage requirements as originally
enacted by COBRA, and as amended by
the Tax Reform Act of 1986, were
published as proposed Treasury
Regulation § 1.162-26 in the Federal
Register of June 15, 1987 (52 FR 22716).
Supplemental proposed regulations
were published as proposed Treasury
Regulation §54.4980B-1 in the Federal
Register of January 7, 1998 (63 FR 708).
Final regulations are being published
elsewhere in this issue of the Federal
Register.

The new set of proposed regulations
being published in this notice of
proposed rulemaking addresses how the
COBRA continuation coverage
requirements apply in business
reorganizations. Also proposed are rules
relating to the interaction of the COBRA
continuation coverage requirements and
the Family and Medical Leave Act of
1993, which were previously published
as Notice 94-103 (1994-2 C.B. 569), and
certain other issues. These provisions in
the new set of proposed regulations are
summarized in the explanation below.
For a summary of the new proposed
regulations integrated with a summary
of the final regulations, see the
“Explanation of Provisions’ section of
the preamble to the final regulations
published elsewhere in this issue of the
Federal Register.

TAMRA changed the sanction for failure to comply
with the continuation coverage requirements of the
Internal Revenue Code from disallowance of certain
employer deductions under section 162 (and denial
of the income exclusion under section 106(a) to
certain highly compensated employees of the
employer) to an excise tax under section 4980B.

2 Changes affecting the COBRA continuation
coverage provisions were made under the Omnibus
Budget Reconciliation Act of 1986, the Tax Reform
Act of 1986, the Technical and Miscellaneous
Revenue Act of 1988, the Omnibus Budget
Reconciliation Act of 1989, the Omnibus Budget
Reconciliation Act of 1990, the Small Business Job
Protection Act of 1996, and the Health Insurance
Portability and Accountability Act of 1996. The
statutory continuation coverage requirements have
also been affected by an amendment made to the
definition of group health plan in section 5000(b)(1)
by the Omnibus Budget Reconciliation Act of 1993;
that definition is incorporated by reference in
section 4980B(g)(2).
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Explanation of Provisions

Plans That Must Comply

The new proposed regulations would
make a number of changes to the section
in the final regulations that addresses
which plans must comply with the
COBRA continuation coverage
requirements. The principal changes
being proposed are to add rules
simplifying the determination of
whether the small-employer plan
exception applies, giving employers and
employee organizations broad discretion
to determine the number of group health
plans that they maintain, and providing
an exception for certain health flexible
spending accounts.

In determining whether a plan is
eligible for the small-employer plan
exception, part-time employees, as well
as full-time employees, must be taken
into account. Several commenters on
the 1987 proposed regulations requested
clarification of how to count part-time
employees for the small-employer plan
exception, and the new proposed
regulations provide guidance on this
issue. Under the new proposed
regulations, instead of each part-time
employee counting as a full employee,
each part-time employee counts as a
fraction of an employee, with the
fraction equal to the number of hours
that the part-time employee works for
the employer divided by the number of
hours that an employee must work in
order to be considered a full-time
employee. The number of hours that
must be worked to be considered a full-
time employee is determined in a
manner consistent with the employer’s
general employment practices, although
for this purpose not more than eight
hours a day or 40 hours a week may be
used. An employer may count
employees for each typical business day
or may count employees for a pay
period and attribute the total number of
employees for that pay period to each
typical business day that falls within the
pay period. The employer must use the
same method for all employees and for
the entire year for which the small-
employer plan determination is made.

The new proposed regulations
provide guidance, for purposes of the
COBRA continuation coverage
requirements, on how to determine the
number of group health plans that an
employer or employee organization
maintains. Under these rules, the
employer or employee organization is
generally permitted to establish the
separate identity and number of group
health plans under which it provides
health care benefits to employees. Thus,
if an employer or employee organization
provides a variety of health care benefits

to employees, it generally may aggregate
the benefits into a single group health
plan or disaggregate benefits into
separate group health plans. The status
of health care benefits as part of a single
group health plan or as separate plans
is determined by reference to the
instruments governing those
arrangements. If it is not clear from the
instruments governing an arrangement
or arrangements to provide health care
benefits whether the benefits are
provided under one plan or more than
one plan, or if there are no instruments
governing the arrangement or
arrangements, all such health care
benefits (other than those for qualified
long-term care services) provided by a
single entity (determined without regard
to the controlled group rules) constitute
a single group health plan.

Under the new proposed regulations,
a multiemployer plan and a plan other
than a multiemployer plan are always
separate plans. In addition, any
treatment of health care benefits as
constituting separate group health plans
will be disregarded if a principal
purpose of the treatment is to evade any
requirement of law. Of course, an
employer’s flexibility to treat benefits as
part of separate plans may be limited by
the operation of other laws, such as the
prohibition in section 9802 on
conditioning eligibility to enroll in a
group health plan on the basis of any
health factor of an individual.

Many commenters on the 1987
proposed regulations requested
clarification of the application of
COBRA to health care benefits provided
under flexible spending arrangements
(health FSAS). Some commentators
argued that health FSAs should not be
subject to COBRA. Health FSAs satisfy
the definition of group health plan in
section 5000(b)(1) and, accordingly, are
generally subject to the COBRA
continuation coverage requirements.
However, COBRA is intended to ensure
that a qualified beneficiary has
guaranteed access to coverage under a
group health plan and that the cost of
that coverage is no greater than 102
percent of the applicable premium.

The IRS and Treasury believe that the
purposes of COBRA are not furthered by
requiring an employer to offer COBRA
for a plan year if the amount that the
employer could require to be paid for
the COBRA coverage for the plan year
would exceed the maximum benefit that
the qualified beneficiary could receive
under the FSA for that plan year and if
the qualified beneficiary could not
avoid a break in coverage, for purposes

of the HIPAA portability provisions,3 by
electing COBRA coverage under the
FSA. Accordingly, the new proposed
regulations contain a rule limiting the
application of the COBRA continuation
coverage requirements in the case of
health FSAs.

Under this proposed rule, if the health
FSA satisfies two conditions, the health
FSA need not make COBRA
continuation coverage available to a
qualified beneficiary for any plan year
after the plan year in which the
qualifying event occurs. The first
condition that the health FSA must
satisfy for this exception to apply is that
the health FSA is not subject to the
HIPAA portability provisions in
sections 9801 though 9833 because the
benefits provided under the health FSA
are excepted benefits. (See sections 9831
and 9832.) 4 The second condition is
that, in the plan year in which the
qualifying event of a qualified
beneficiary occurs, the maximum
amount that the health FSA could
require to be paid for a full plan year of
COBRA continuation coverage equals or
exceeds the maximum benefit available
under the health FSA for the year. It is
contemplated that this second condition
will be satisfied in most cases.

Moreover, if a third condition is
satisfied, the health FSA need not make
COBRA continuation coverage available
with respect to a qualified beneficiary at
all. This third condition is satisfied if,
as of the date of the qualifying event, the
maximum benefit available to the
qualified beneficiary under the health
FSA for the remainder of the plan year
is not more than the maximum amount
that the plan could require as payment
for the remainder of that year to
maintain coverage under the health
FSA.

Duration of COBRA Continuation
Coverage

The new proposed regulations would
make two principal changes to the
section in the final regulations

3Under HIPAA, a qualified beneficiary who
maintains coverage after termination of
employment under a group health plan that is
subject to HIPAA can avoid a break in coverage and
thereby avoid becoming subject to a preexisting
condition exclusion upon later becoming covered
by another group health plan.

4The IRS and Treasury, together with the U.S.
Department of Labor and the U.S. Department of
Health and Human Services, have issued a notice
(62 FR 67688) holding that a health FSA is exempt
from HIPAA because the benefits provided under it
are excepted benefits under sections 9831 and 9832
if the employer also provides another group health
plan, the benefits under the other plan are not
limited to excepted benefits, and the maximum
reimbursement under the health FSA is not greater
than two times the employee’s salary reduction
election (or if greater, the employee’s salary
reduction election plus five hundred dollars).
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addressing the duration of COBRA
continuation coverage.

The 1987 proposed regulations reflect
the statutory rules that were then in
effect for the maximum period that a
plan is required to make COBRA
continuation coverage available. Since
then the statute has been amended to
add the disability extension, to permit
plans to extend the notice period if the
maximum coverage period is also
extended (referred to as the optional
extension of the required periods), and
to add a special rule in the case of
Medicare entitlement preceding a
qualifying event that is the termination
or reduction of hours of employment.
The new proposed regulations reflect
these statutory changes. The maximum
coverage period for a qualifying event
that is the bankruptcy of the employer
has also been added to the new
proposed regulations.

The 1987 proposed regulations
incorporate the statutory bases for
terminating COBRA continuation
coverage except the rule (added in 1989
and amended in 1996) that COBRA
coverage can be terminated in the
month that is more than 30 days after a
final determination that a qualified
beneficiary is no longer disabled. The
new proposed regulations add this
statutory basis for terminating COBRA
coverage, with two clarifications. First,
the new proposed regulations clarify
that a determination that a qualified
beneficiary is no longer disabled allows
termination of COBRA continuation
coverage for all qualified beneficiaries
who were entitled to the disability
extension by reason of the disability of
the qualified beneficiary who has been
determined to no longer be disabled.
Second, the new proposed regulations
clarify that such a determination does
not allow termination of the COBRA
continuation coverage of a qualified
beneficiary before the end of the
maximum coverage period that would
apply without regard to the disability
extension.

Business Reorganizations

The 1987 proposed regulations
provide little direct guidance on the
allocation of responsibility for COBRA
continuation coverage in the event of
corporate transactions, such as a sale of
stock of a subsidiary or a sale of
substantial assets. Commenters on the
1987 proposed regulations requested
further guidance on corporate
transactions, pointing out that the
existing degree of uncertainty tends to
drive up the costs and risks of a
transaction to both buyers and sellers.
The IRS and Treasury share this view
and believe also that greater certainty

helps to protect the rights of qualified
beneficiaries in these transactions. The
IRS has been contacted by many
qualified beneficiaries whose COBRA
continuation coverage has been dropped
or denied in the context of a corporate
transaction. In many cases, these
qualified beneficiaries have been told by
each of the buyer and the seller that the
other party is the one responsible for
providing them with COBRA
continuation coverage.

The preamble to the 1998 proposed
regulations requested comments on a
possible approach to allocating
responsibility for COBRA continuation
coverage in corporate transactions.
Commenters suggested that, in a stock
sale, as in an asset sale, it would be
consistent with standard commercial
practice to provide that the seller retains
liability for all existing qualified
beneficiaries, including those formerly
associated with the subsidiary being
sold. The IRS and Treasury have studied
the comments and given consideration
to several alternatives with a view to
establishing rules that will minimize the
administrative burden and transaction
costs for the parties to transactions
while protecting the rights of qualified
beneficiaries and maintaining
consistency with the statute.

Accordingly, the new proposed
regulations make clear that the parties to
a transaction are free to allocate the
responsibility for providing COBRA
continuation coverage by contract, even
if the contract imposes responsibility on
a different party than would the new
proposed regulations. So long as the
party to whom the contract allocates
responsibility performs its obligations,
the other party will have no
responsibility for providing COBRA
continuation coverage. If, however, the
party allocated responsibility under the
contract defaults on its obligation, and
if, under the new proposed regulations,
the other party would have the
obligation to provide COBRA
continuation coverage in the absence of
a contractual provision, then the other
party would retain that obligation. This
approach would avoid prejudicing the
rights of qualified beneficiaries to
COBRA continuation coverage based
upon the provisions of a contract to
which they were not a party and under
which the employer with the underlying
obligation under the regulations to
provide COBRA continuation coverage
could otherwise contract away that
obligation to a party that fails to
perform. Moreover, the party with the
underlying responsibility under the
regulations can insist on appropriate
security and, of course, could pursue

contractual remedies against the
defaulting party.

The new proposed regulations
provide, for both sales of stock and sales
of substantial assets, such as a division
or plant or substantially all the assets of
a trade or business, that the seller
retains the obligation to make COBRA
continuation coverage available to
existing qualified beneficiaries. In
addition, in situations in which the
seller ceases to provide any group
health plan to any employee in
connection with the sale—whether such
a cessation is in connection with the
sale is determined on the basis of the
facts and circumstances of each case—
and thus is not responsible for
providing COBRA continuation
coverage, the new proposed regulations
provide that the buyer is responsible for
providing COBRA continuation
coverage to existing qualified
beneficiaries. This secondary liability
for the buyer applies in all stock sales
and in all sales of substantial assets in
which the buyer continues the business
operations associated with the assets
without interruption or substantial
change.

A particular type of asset sale raises
issues for which the new proposed
regulations do not provide any special
rules. (Thus, the general rules in the
new proposed regulations for business
reorganizations would apply to this type
of transaction.) This type of asset sale is
one in which, after purchasing a
business as a going concern, the buyer
continues to employ the employees of
that business and continues to provide
those employees exactly the same health
coverage that they had before the sale
(either by providing coverage through
the same insurance contract or by
establishing a plan that mirrors the one
that provided benefits before the sale).
The application of the rules in the new
proposed regulations to this type of
asset sale would require the seller to
make COBRA continuation coverage
available to the employees continuing in
employment with the buyer (and to
other family members who are qualified
beneficiaries). Ordinarily, the
continuing employees (or their family
members) would be very unlikely to
elect COBRA continuation coverage
from the seller when they can receive
the same coverage (usually at much
lower cost) as active employees of the
buyer.

Consideration is being given to
whether, under appropriate
circumstances, such an asset sale would
be considered not to result in a loss of
coverage for those employees who
continue in employment with the buyer
after the sale. A countervailing concern,
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however, relates to those qualified
beneficiaries who might have a reason
to elect COBRA continuation coverage
from the seller. An example of such a
qualified beneficiary would be an
employee who continues in
employment with the buyer, whose
family is likely to have medical
expenses that exceed the cost of COBRA
coverage, and who has significant
guestions about the solvency of the
buyer or other concerns about how long
the buyer might continue to provide the
same health coverage.

Under one possible approach, a loss
of coverage would be considered not to
have occurred so long as the purchasing
employer in an asset sale continued to
maintain the same group health plan
coverage that the seller maintained
before the sale without charging the
employees any greater percentage of the
total cost of coverage than the seller had
charged before the sale. For this
purpose, the coverage would be
considered unchanged if there was no
obligation to provide a summary of
material modifications within 60 days
after the change due to a material
reduction in covered services or benefits
under the rules that apply under Title
I of ERISA. If these conditions were
satisfied for the maximum coverage
period that would otherwise apply to
the seller’s termination of employment
of the continuing employees (generally
18 months from the date of the sale),
then those terminations of employment
would never be considered qualifying
events. If the conditions were not
satisfied for the full maximum coverage
period, then on the date when they
ceased to be satisfied the seller would
be obligated to make COBRA
continuation coverage available for the
balance of the maximum coverage
period.

Comments are invited on the utility of
such a rule, either in situations in which
the seller retains an ownership interest
in the buyer after the sale (for example,
a sale of assets from a 100-percent
owned subsidiary to a 75-percent owned
subsidiary) or, more generally, in
situations in which the seller and the
buyer are unrelated. Suggestions are
also solicited for other rules that would
protect qualified beneficiaries while
providing relief to employers in these
situations.

Although the new proposed
regulations address how COBRA
obligations are affected by a sale of stock
(and a sale of substantial assets), the
new proposed regulations do not
address how the obligation to make
COBRA continuation coverage available
is affected by the transfer of an
ownership interest in a noncorporate

entity that causes the noncorporate
entity to cease to be a member of a
group of trades or businesses under
common control (whether or not it
becomes a member of a different group
of trades or business under common
control). Comments are invited on this
issue.

Employer Withdrawals From
Multiemployer Plans

The new proposed regulations also
address COBRA obligations in
connection with an employer’s
cessation of contributions to a
multiemployer group health plan. The
new proposed regulations provide that
the multiemployer plan generally
continues to have the obligation to make
COBRA continuation coverage available
to qualified beneficiaries associated
with that employer. (There generally
would not be any obligation to make
COBRA continuation coverage available
to continuing employees in this
situation because a cessation of
contributions is not a qualifying event.)
However, once the employer provides
group health coverage to a significant
number of employees who were
formerly covered under the
multiemployer plan, or starts
contributing to another multiemployer
plan on their behalf, the employer’s
plan (or the new multiemployer plan)
would have the obligation to make
COBRA continuation coverage available
to the existing qualified beneficiaries.
This rule is contrary to the holding in
In re Appletree Markets, Inc., 19 F.3d
969 (5th Cir. 1994), which held that the
multiemployer plan continued to have
the COBRA obligations with respect to
existing qualified beneficiaries after the
withdrawing employer established a
plan for the same class of employees
previously covered under the
multiemployer plan.

Interaction of FMLA and COBRA

The new proposed regulations set
forth rules regarding the interaction of
the COBRA continuation coverage
requirements with the provisions of the
Family and Medical Leave Act of 1993
(FMLA). The rules under the new
proposed regulations are substantially
the same as those set forth in Notice 94—
103. The last two questions-and-answers
in that notice have not been included in
the new proposed regulations because
they relate to general subject matter that
is addressed elsewhere in the
regulations.

Under the new proposed regulations,
the taking of FMLA leave by a covered
employee is not itself a qualifying event.
Instead, a qualifying event occurs when
an employee who is covered under a

group health plan immediately prior to
FMLA leave (or who becomes covered
under a group health plan during FMLA
leave) does not return to work with the
employer at the end of FMLA leave and
would, but for COBRA continuation
coverage, lose coverage under the group
health plan. (As under the general rules
of COBRA, this would also constitute a
qualifying event with respect to the
spouse or any dependent child of the
employee.) The qualifying event is
deemed to occur on the last day of the
employee’s FMLA leave, and the
maximum coverage period generally
begins on that day. (The new proposed
regulations provide a special rule for
cases where coverage is not lost until a
later date and the plan provides for the
optional extension of the required
periods.) In the case of such a qualifying
event, the employer cannot condition
the employee’s rights to COBRA
continuation coverage on the
employee’s reimbursement of any
premiums paid by the employer to
maintain the employee’s group health
plan coverage during the period of
FMLA leave.

Any lapse of coverage under the
group health plan during the period of
FMLA leave and any state or local law
requiring that group health plan
coverage be provided for a period longer
than that required by the FMLA are
disregarded in determining whether the
employee has a qualifying event on the
last day of that leave. However, the
employee’s loss of coverage at the end
of FMLA leave will not constitute a
qualifying event if, prior to the
employee’s return from FMLA leave, the
employer has eliminated group health
plan coverage for the class of employees
to which the employee would have
belonged if she or he had not taken
FMLA leave.

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in Executive Order 12866. Therefore, a
regulatory assessment is not required. It
also has been determined that section
553(b) of the Administrative Procedure
Act (5 U.S.C. chapter 5) does not apply
to these regulations, and because the
regulations do not impose a collection
of information requirement on small
entities, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, this
notice of proposed rulemaking will be
submitted to the Chief Counsel for
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Advocacy of the Small Business
Administration for comment on its
impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments that are submitted
timely (a signed original and eight (8)
copies) to the IRS. Comments are
specifically requested on the clarity of
the proposed regulations and how they
may be made easier to understand. All
comments will be available for public
inspection and copying.

A public hearing has been scheduled
for June 8, 1999, beginning at 10 a.m. in
room 2615 of the Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC. Due to building
security procedures, visitors must enter
at the 10th Street entrance, located
between Constitution and Pennsylvania
Avenues, NW. In addition, all visitors
must present photo identification to
enter the building. Because of access
restrictions, visitors will not be
admitted beyond the immediate
entrance area more than 15 minutes
before the hearing starts. For
information about having your name
placed on the building access list to
attend the hearing, see the FOR FURTHER
INFORMATION CONTACT section of this
preamble.

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments at the hearing
must submit written comments and an
outline of the topics to be discussed and
the time to be devoted to each topic
(signed original and eight (8) copies) by
May 14, 1999. A period of 10 minutes
will be allotted to each person for
making comments. An agenda showing
the scheduling of the speakers will be
prepared after the deadline for receiving
outlines has passed. Copies of the
agenda will be available free of charge
at the hearing.

Drafting information. The principal
author of these proposed regulations is
Russ Weinheimer, Office of the
Associate Chief Counsel (Employee
Benefits and Exempt Organizations).
However, other personnel from the IRS
and Treasury Department participated
in their development.

List of Subjects in 26 CFR Part 54

Excise taxes, Health care, Health
insurance, Pensions, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 54 is
proposed to be amended as follows:

PART 54—PENSION EXCISE TAXES

Paragraph 1. The authority citation
for part 54 is amended in part by adding
entries in numerical order to read as
follows:

Authority: 26 U.S.C. 7805 * * *

Section 54.4980B—-9 also issued under 26
U.S.C. 4980B.

Section 54.4980B-10 also issued under 26
U.S.C. 4980B. * * *

Par. 2. Section 54.4980B-0 is
amended by:

1. Revising the introductory text.

2. Adding entries for 8§ 54.4980B-9
and 54.4980B-10 at the end of the list
of sections.

3. Revising the entries for Q-3 and Q-
6 of §54.4980B-2 in the list of
questions.

4. Revising the entry for Q-4 of
§54.4980B-7 in the list of questions.

5. Adding an entry for the section
heading for § 54.4980B-9 in the list of
questions.

6. Adding an entry for the section
heading for § 54.4980B-10 in the list of
questions.

The additions and revisions read as
follows:

§54.4980B-0 Table of contents.

This section contains first a list of the
section headings and then a list of the
guestions in each section in
§854.4980B-1 through 54.4980B-10.

List of Sections
* * * * *

§54.4980B-9 Business reorganizations and
employer withdrawals from multiemployer

plans.
§54.4980B-10 Interaction of FMLA and
COBRA.
List of Questions
* * * * *
§54.4980B-2 Plans that must comply.
* * * * *
Q-3: What is a multiemployer plan?
* * * * *

Q-6: For purposes of COBRA, how is the
number of group health plans that an
employer or employee organization
maintains determined?

* * * * *

§54.4980B-7 Duration of COBRA
continuation coverage.

* * * * *

Q—-4: When does the maximum coverage
period end?
* * * * *

§54.4980B-9 Business reorganizations and
employer withdrawals from multiemployer
plans.

Q-1: For purposes of this section, what are
a business reorganization, a stock sale, and
an asset sale?

Q-2: In the case of a stock sale, what are
the selling group, the acquired organization,
and the buying group?

Q-3: In the case of an asset sale, what are
the selling group and the buying group?

Q-4: Who is an M&A qualified beneficiary?

Q-5: In the case of a stock sale, is the sale
a qualifying event with respect to a covered
employee who is employed by the acquired
organization before the sale and who
continues to be employed by the acquired
organization after the sale, or with respect to
the spouse or dependent children of such a
covered employee?

Q-6: In the case of an asset sale, is the sale
a qualifying event with respect to a covered
employee whose employment immediately
before the sale was associated with the
purchased assets, or with respect to the
spouse or dependent children of such a
covered employee who are covered under a
group health plan of the selling group
immediately before the sale?

Q-7: In a business reorganization, are the
buying group and the selling group permitted
to allocate by contract the responsibility to
make COBRA continuation coverage
available to M&A qualified beneficiaries?

Q-8: Which group health plan has the
obligation to make COBRA continuation
coverage available to M&A qualified
beneficiaries in a business reorganization?

Q-9: Can the cessation of contributions by
an employer to a multiemployer group health
plan be a qualifying event?

Q-10: If an employer stops contributing to
a multiemployer group health plan, does the
multiemployer plan have the obligation to
make COBRA continuation coverage
available to a qualified beneficiary who was
receiving coverage under the multiemployer
plan on the day before the cessation of
contributions and who is, or whose
qualifying event occurred in connection
with, a covered employee whose last
employment prior to the qualifying event was
with the employer that has stopped
contributing to the multiemployer plan?
§54.4980B-10 Interaction of FMLA and

COBRA.

Q-1: In what circumstances does a
qualifying event occur if an employee does
not return from leave taken under FMLA?

Q-2: If a qualifying event described in
Q&A-1 of this section occurs, when does it
occur, and how is the maximum coverage
period measured?

Q-3: If an employee fails to pay the
employee portion of premiums for coverage
under a group health plan during FMLA
leave or declines coverage under a group
health plan during FMLA leave, does this
affect the determination of whether or when
the employee has experienced a qualifying
event?

Q-4: Is the application of the rules in
Q&A-1 through Q&A-3 of this section
affected by a requirement of state or local law
to provide a period of coverage longer than
that required under FMLA?

Q-5: May COBRA continuation coverage
be conditioned upon reimbursement of the
premiums paid by the employer for coverage
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under a group health plan during FMLA
leave?

Par. 3. Section 54.4980B-1, A-1 is
amended by:

1. Removing the language *‘54.4980B—
8" and adding “54.4980B-10" in its
place in the last sentence of paragraph
(a).

2. Removing the language ‘*54.4980B—
8" and adding “54.4980B-10" in its
place in the third sentence and last
sentence of paragraph (b).

3. Removing the last sentence of
paragraph (c) and adding two sentences
in its place to read as follows:

§54.4980B-1 COBRA in general.
* * * * *

A=l * * *

(c) * * * Section 54.4980B-9
contains special rules for how COBRA
applies in connection with business
reorganizations and employer
withdrawals from a multiemployer plan,
and 854.4980B-10 addresses how
COBRA applies for individuals who
take leave under the Family and
Medical Leave Act of 1993. Unless the
context indicates otherwise, any
reference in §854.4980B-1 through
§54.4980B-10 to COBRA refers to
section 4980B (as amended) and to the
parallel provisions of ERISA.

* * * * *
Par. 4. Section 54.4980B-2 is
amended by:

1. Revising paragraph (a) in A-1.

2. Removing the language **54.4980B—
8” and adding ‘‘54.4980B-10" in its
place in the first sentence of paragraph
(b) in A-1.

3. Revising A-2.

4. Adding Q&A-3.

5. Removing the language ‘*54.4980B—
8” and adding “54.4980B-10" in its
place in the last sentence of paragraph
(@) in A-4.

6. Adding a sentence immediately
before the last sentence of the
introductory text of paragraph (a) in A—
5.

7. Removing the language ‘*54.4980B—
8” and adding “54.4980B-10" in its
place in the last sentence of paragraph
(c) in A-5.

8. Adding paragraphs (d), (e), and (f)
in A-5.

9. Adding Q&A-6.

10. Revising A-8.

11. Revising paragraph (a) in A-10.

The additions and revisions read as
follows:

§54.4980B-2 Plans that must comply.
* * * * *

A-1: (a) For purposes of section
4980B, a group health plan is a plan
maintained by an employer or employee
organization to provide health care to

individuals who have an employment-
related connection to the employer or
employee organization or to their
families. Individuals who have an
employment-related connection to the
employer or employee organization
consist of employees, former employees,
the employer, and others associated or
formerly associated with the employer
or employee organization in a business
relationship (including members of a
union who are not currently
employees). Health care is provided
under a plan whether provided directly
or through insurance, reimbursement, or
otherwise, and whether or not provided
through an on-site facility (except as set
forth in paragraph (d) of this Q&A-1), or
through a cafeteria plan (as defined in
section 125) or other flexible benefit
arrangement. (See paragraphs (b)
through (e) in Q&A-8 of this section for
rules regarding the application of the
COBRA continuation coverage
requirements to certain health flexible
spending arrangements.) For purposes
of this Q&A-1, insurance includes not
only group insurance policies but also
one or more individual insurance
policies in any arrangement that
involves the provision of health care to
two or more employees. A plan
maintained by an employer or employee
organization is any plan of, or
contributed to (directly or indirectly) by,
an employer or employee organization.
Thus, a group health plan is maintained
by an employer or employee
organization even if the employer or
employee organization does not
contribute to it if coverage under the
plan would not be available at the same
cost to an individual but for the
individual’s employment-related
connection to the employer or employee
organization. These rules are further
explained in paragraphs (b) through (d)
of this Q&A-1. An exception for
qualified long-term care services is set
forth in paragraph (e) of this Q&A-1,
and for medical savings accounts in
paragraph (f) of this Q&A-1. See Q&A—
6 of this section for rules to determine
the number of group health plans that
an employer or employee organization
maintains.

* * * * *

A-2: (a) For purposes of section
4980B, employer refers to—

(1) A person for whom services are
performed;

(2) Any other person that is a member
of a group described in section 414(b),
(c), (m), or (o) that includes a person
described in paragraph (a)(1) of this
Q&A-2; and

(3) Any successor of a person
described in paragraph (a)(1) or (2) of
this Q&A-2.

(b) An employer is a successor
employer if it results from a
consolidation, merger, or similar
restructuring of the employer or if it is
a mere continuation of the employer.
See paragraph (c) in Q&A-8 of
§54.4980B-9 for rules describing the
circumstances in which a purchaser of
substantial assets is a successor
employer to the employer selling the
assets.

Q-3: What is a multiemployer plan?

A-3: For purposes of §§54.4980B-1
through 54.4980B-10, a multiemployer
plan is a plan to which more than one
employer is required to contribute, that
is maintained pursuant to one or more
collective bargaining agreements
between one or more employee
organizations and more than one
employer, and that satisfies such other
requirements as the Secretary of Labor
may prescribe by regulation. Whenever
reference is made in 8§ 54.4980B-1
through 54.4980B-10 to a plan of or
maintained by an employer or employee
organization, the reference includes a
multiemployer plan.

* * * * *

A-5: (a) * * * See Q&A-6 of this
section for rules to determine the
number of plans that an employer or

employee organization maintains. * * *
* * * * *

(d) In determining the number of the
employees of an employer, each full-
time employee is counted as one
employee and each part-time employee
is counted as a fraction of an employee,
determined in accordance with
paragraph (e) of this Q&A-5.

(e) An employer may determine the
number of its employees on a daily basis
or a pay period basis. The basis used by
the employer must be used with respect
to all employees of the employer and
must be used for the entire year for
which the number of employees is being
determined. If an employer determines
the number of its employees on a daily
basis, it must determine the actual
number of full-time employees on each
typical business day and the actual
number of part-time employees and the
hours worked by each of those part-time
employees on each typical business day.
Each full-time employee counts as one
employee on each typical business day
and each part-time employee counts as
a fraction, with the numerator of the
fraction equal to the number of hours
worked by that employee and the
denominator equal to the number of
hours that must be worked on a typical
business day in order to be considered
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a full-time employee. If an employer
determines the number of its employees
on a pay period basis, it must determine
the actual number of full-time
employees employed during that pay
period and the actual number of part-
time employees employed and the hours
worked by each of those part-time
employees during the pay period. For
each day of that pay period, each full-
time employee counts as one employee
and each part-time employee counts as
a fraction, with the numerator of the
fraction equal to the number of hours
worked by that employee during that
pay period and the denominator equal
to the number of hours that must be
worked during that pay period in order
to be considered a full-time employee.
The determination of the number of
hours required to be considered a full-
time employee is based upon the
employer’s employment practices,
except that in no event may the hours
required to be considered a full-time
employee exceed eight hours for any
day or 40 hours for any week.

(f) In the case of a multiemployer
plan, the determination of whether the
plan is a small-employer plan on any
particular date depends on which
employers are contributing to the plan
on that date and on the workforce of
those employers during the preceding
calendar year. If a plan that is otherwise
subject to COBRA ceases to be a small-
employer plan because of the addition
during a calendar year of an employer
that did not normally employ fewer
than 20 employees on a typical business
day during the preceding calendar year,
the plan ceases to be excepted from
COBRA immediately upon the addition
of the new employer. In contrast, if the
plan ceases to be a small-employer plan
by reason of an increase during a
calendar year in the workforce of an
employer contributing to the plan, the
plan ceases to be excepted from COBRA
on the January 1 immediately following
the calendar year in which the
employer’s workforce increased.

* * * * *

Q-6: For purposes of COBRA, how is
the number of group health plans that
an employer or employee organization
maintains determined?

A-6: (a) The rules of this Q&A-6
apply, for purposes of COBRA, in
determining the number of group health
plans that an employer or employee
organization maintains. Except as
provided in paragraph (c) of this Q&A—
6, in the case of health care benefits
provided under an arrangement or
arrangements of an employer or
employee organization, the number of
group health plans pursuant to which

those benefits are provided is
determined by the instruments
governing the arrangement or
arrangements. However, a
multiemployer plan and a
nonmultiemployer plan are always
separate plans. All references elsewhere
in 8§54.4980B-1 through 54.4980B-10
to a group health plan are references to
a group health plan as determined
under Q&A-1 of this section and this
Q&A-6.

(b) If it is not clear from the
instruments governing an arrangement
or arrangements to provide health care
benefits whether the benefits are
provided under one plan or more than
one plan, or if there are no instruments
governing the arrangement or
arrangements, all such health care
benefits, except benefits for qualified
long-term care services (as defined in
section 7702B(c)), provided by a
corporation, partnership, or other entity
or trade or business, or by an employee
organization, constitute one group
health plan.

(c) Notwithstanding paragraph (a) of
this Q&A-6, if a principal purpose of
establishing separate plans is to evade
any requirement of law, then the
separate plans will be considered a
single plan to the extent necessary to
prevent the evasion.

(d) The significance of treating an
arrangement as two or more separate
group health plans is illustrated by the
following examples:

Example 1. (i) Employer X maintains a
single group health plan, which provides
major medical and prescription drug benefits.
Employer Y maintains two group health
plans; one provides major medical benefits
and the other provides prescription drug
benefits.

(ii) X’s plan could comply with the COBRA
continuation coverage requirements by giving
a qualified beneficiary experiencing a
qualifying event with respect to X’s plan the
choice of either electing both major medical
and prescription drug benefits or not
receiving any COBRA continuation coverage
under X’s plan. By contrast, for Y’s plans to
comply with the COBRA continuation
coverage requirements, a qualified
beneficiary experiencing a qualifying event
with respect to each of Y’s plans must be
given the choice of electing COBRA
continuation coverage under either the major
medical plan or the prescription drug plan or
both.

Example 2. If a joint board of trustees
administers one multiemployer plan, that
plan will fail to qualify for the small-
employer plan exception if any one of the
employers whose employees are covered
under the plan normally employed 20 or
more employees during the preceding
calendar year. However, if the joint board of
trustees maintains two or more
multiemployer plans, then the exception
would be available with respect to each of

those plans in which each of the employers
whose employees are covered under the plan
normally employed fewer than 20 employees
during the preceding calendar year.

* * * * *

A-8: (a) The provision of health care
benefits does not fail to be a group
health plan merely because those
benefits are offered under a cafeteria
plan (as defined in section 125) or under
any other arrangement under which an
employee is offered a choice between
health care benefits and other taxable or
nontaxable benefits. However, the
COBRA continuation coverage
requirements apply only to the type and
level of coverage under the cafeteria
plan or other flexible benefit
arrangement that a qualified beneficiary
is actually receiving on the day before
the qualifying event. See paragraphs (b)
through (e) of this Q&A-8 for rules
limiting the obligations of certain health
flexible spending arrangements. The
rules of this paragraph (a) are illustrated
by the following example:

Example: (i) Under the terms of a cafeteria
plan, employees can choose among life
insurance coverage, membership in a health
maintenance organization (HMO), coverage
for medical expenses under an indemnity
arrangement, and cash compensation. Of
these available choices, the HMO and the
indemnity arrangement are the arrangements
providing health care. The instruments
governing the HMO and indemnity
arrangements indicate that they are separate
group health plans. These group health plans
are subject to COBRA. The employer does not
provide any group health plan outside of the
cafeteria plan. B and C are unmarried
employees. B has chosen the life insurance
coverage, and C has chosen the indemnity
arrangement.

(ii) B does not have to be offered COBRA
continuation coverage upon terminating
employment, nor is a subsequent open
enrollment period for active employees
required to be made available to B. However,
if C terminates employment and the
termination constitutes a qualifying event, C
must be offered an opportunity to elect
COBRA continuation coverage under the
indemnity arrangement. If C makes such an
election and an open enrollment period for
active employees occurs while C is still
receiving the COBRA continuation coverage,
C must be offered the opportunity to switch
from the indemnity arrangement to the HMO
(but not to the life insurance coverage
because that does not constitute coverage
provided under a group health plan).

(b) If a health flexible spending
arrangement (health FSA), within the
meaning of regulations project EE-130—
86 (1989-1 C.B. 944, 986) (see
§601.601(d)(2) of this chapter), satisfies
the two conditions in paragraph (c) of
this Q&A-8 for a plan year, the
obligation of the health FSA to make
COBRA continuation coverage available
to a qualified beneficiary who
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experiences a qualifying event in that
plan year is limited in accordance with
paragraphs (d) and (e) of this Q&A-8, as
illustrated by an example in paragraph
(f) of this Q&A-8.

(c) The conditions of this paragraph
(c) are satisfied if—

(1) Benefits provided under the health
FSA are excepted benefits within the
meaning of sections 9831 and 9832; and

(2) The maximum amount that the
health FSA can require to be paid for a
year of COBRA continuation coverage
under Q&A-1 of § 54.4980B-8 equals or
exceeds the maximum benefit available
under the health FSA for the year.

(d) If the conditions in paragraph (c)
of this Q&A-8 are satisfied for a plan
year, then the health FSA is not
obligated to make COBRA continuation
coverage available for any subsequent
plan year to any qualified beneficiary
who experiences a qualifying event
during that plan year.

(e) If the conditions in paragraph (c)
of this Q&A-8 are satisfied for a plan
year, the health FSA is not obligated to
make COBRA continuation coverage
available for that plan year to any
qualified beneficiary who experiences a
qualifying event during that plan year
unless, as of the date of the qualifying
event, the qualified beneficiary can
become entitled to receive during the
remainder of the plan year a benefit that
exceeds the maximum amount that the
health FSA is permitted to require to be
paid for COBRA continuation coverage
for the remainder of the plan year. In
determining the amount of the benefit
that a qualified beneficiary can become
entitled to receive during the remainder
of the plan year, the health FSA may
deduct from the maximum benefit
available to that qualified beneficiary for
the year (based on the election made
under the health FSA for that qualified
beneficiary before the date of the
qualifying event) any reimbursable
claims submitted to the health FSA for
that plan year before the date of the
qualifying event.

(f) The rules of paragraphs (b), (c), (d),
and (e) of this Q&A-8 are illustrated by
the following example:

Example: (i) An employer maintains a
group health plan providing major medical
benefits and a group health plan that is a
health FSA, and the plan year for each plan
is the calendar year. Both the plan providing
major medical benefits and the health FSA
are subject to COBRA. Under the health FSA,
during an open season before the beginning
of each calendar year, employees can elect to
reduce their compensation during the
upcoming year by up to $1200 per year and
have that same amount contributed to a
health flexible spending account. The
employer contributes an additional amount
to the account equal to the employee’s salary

reduction election for the year. Thus, the
maximum amount available to an employee
under the health FSA for a year is two times
the amount of the employee’s salary
reduction election for the year. This amount
may be paid to the employee during the year
as reimbursement for health expenses not
covered by the employer’s major medical
plan (such as deductibles, copayments,
prescription drugs, or eyeglasses). The
employer determined, in accordance with
section 4980B(f)(4), that a reasonable
estimate of the cost of providing coverage for
similarly situated nonCOBRA beneficiaries
for 2002 under this health FSA is equal to
two times their salary reduction election for
2002 and, thus, that two times the salary
reduction election is the applicable premium
for 2002.

(ii) Because the employer provides major
medical benefits under another group health
plan, and because the maximum benefit that
any employee can receive under the health
FSA is not greater than two times the
employee’s salary reduction election for the
plan year, benefits under this health FSA are
excepted benefits within the meaning of
sections 9831 and 9832. Thus, the first
condition of paragraph (c) of this Q&A-8 is
satisfied for the year. The maximum amount
that a plan can require to be paid for coverage
(outside of coverage required to be made
available due to a disability extension) under
Q&A-1 of §54.4980B-8 is 102 percent of the
applicable premium. Thus, the maximum
amount that the health FSA can require to be
paid for coverage for the 2002 plan year is
2.04 times the employee’s salary reduction
election for the plan year. Because the
maximum benefit available under the health
FSA is 2.0 times the employee’s salary
reduction election for the year, the maximum
benefit available under the health FSA for the
year is less than the maximum amount that
the health FSA can require to be paid for
coverage for the year. Thus, the second
condition in paragraph (c) of this Q&A-8 is
also satisfied for the 2002 plan year. Because
both conditions in paragraph (c) of this Q&A-
8 are satisfied for 2002, with respect to any
qualifying event occurring in 2002, the health
FSA is not obligated to make COBRA
continuation coverage available for any year
after 2002.

(iii) Whether the health FSA is obligated to
make COBRA continuation coverage
available in 2002 to a qualified beneficiary
with respect to a qualifying event that occurs
in 2002 depends upon the maximum benefit
that would be available to the qualified
beneficiary under COBRA continuation
coverage for that plan year. Case 1: Employee
B has elected to reduce B’s salary by $1200
for 2002. Thus, the maximum benefit that B
can become entitled to receive under the
health FSA during the entire year is $2400.

B experiences a qualifying event that is the
termination of B’s employment on May 31,
2002. As of that date, B had submitted $300
of reimbursable expenses under the health
FSA. Thus, the maximum benefit that B
could become entitled to receive for the
remainder of 2002 is $2100. The maximum
amount that the health FSA can require to be
paid for COBRA continuation coverage for
the remainder of 2002 is 102 percent times

Y12 of the applicable premium for 2002 times
the number of months remaining in 2002
after the date of the qualifying event. In B’s
case, the maximum amount that the health
FSA can require to be paid for COBRA
continuation coverage for 2002 is 2.04 times
$1200, or $2448. One-twelfth of $2448 is
$204. Because seven months remain in the
plan year, the maximum amount that the
health FSA can require to be paid for B’s
coverage for the remainder of the year is
seven times $204, or $1428. Because $1428
is less than the maximum benefit that B
could become entitled to receive for the
remainder of the year ($2100), the health FSA
is required to make COBRA continuation
coverage available to B for the remainder of
2002 (but not for any subsequent year).

(iv) Case 2: The facts are the same as in
Case 1 except that B had submitted $1000 of
reimbursable expenses as of the date of the
qualifying event. In that case, the maximum
benefit available to B for the remainder of the
year would be $1400 instead of $2100.
Because the maximum amount that the
health FSA can require to be paid for B’s
coverage is $1428, and because the $1400
maximum benefit for the remainder of the
year does not exceed $1428, the health FSA
is not obligated to make COBRA continuation
coverage available to B in 2002 (or any later
year). (Of course, the administrator of the
health FSA is permitted to make COBRA
continuation coverage available to every
qualified beneficiary in the year that the
qualified beneficiary’s qualifying event
occurs in order to avoid having to determine
the maximum benefit available for each
qualified beneficiary for the remainder of the
plan year.)

* * * * *

A-10: (a) In general, the excise tax is
imposed on the employer maintaining
the plan, except that in the case of a
multiemployer plan (see Q&A-3 of this
section for a definition of
multiemployer plan) the excise tax is
imposed on the plan.

* * * * *

§54.4980 B-3 [Amended]

Par. 5. In §54.4980B-3, the language
*54.4980B-8"" is removed and
*54.4980B-10" is added in its place in
the last sentence of paragraph (a)(3) and
the first sentence of paragraph (g) in A—
1; in the first and second sentences of
paragraph (a)(1), the first sentence of
paragraph (a)(2), and the first and last
sentences in paragraph (b) in A-2; and
in A-3.

Par. 6. Section 54.4980B—4 is
amended by:

1. Adding a sentence at the end of
paragraph (a) in A-1.

2. Removing the language “Q&A-1"
and adding “Q&A—4" in its place in the
fifth sentence of paragraph (c) of A-1.

3. Revising the third sentence in
paragraph (e) of A-1.

The addition and revision read as
follows:
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§54.4980B-4 Qualifying events.

* * * * *

A-1:(a) * * * See Q&A-1 through
Q&A-3 of §54.4980B-10 for special
rules in the case of leave taken under
the Family and Medical Leave Act of
1993 (29 U.S.C. 2601-2619).

* * * * *

(e) * * * For example, an absence
from work due to disability, a temporary
layoff, or any other reason (other than
due to leave that is FMLA leave; see
§54.4980B-10) is a reduction of hours
of a covered employee’s employment if
there is not an immediate termination of
employment. * * *

* * * * *

§54.4980B-5 [Amended]

Par. 7. In §54.4980B-5, the
penultimate sentence in paragraph (a) of
A-1 is amended by removing the
language ‘“54.4980B-8" and adding
*54.4980B-10" in its place.

Par. 8. In §54.4980B-6, the Example
in paragraph (c) of A-1 is revised to
read as follows:

§54.4980B-6 Electing COBRA
continuation coverage.
* * * * *

A-L:* > *

Example. (i) An unmarried employee
without children who is receiving employer-
paid coverage under a group health plan
voluntarily terminates employment on June
1, 2001. The employee is not disabled at the
time of the termination of employment nor at
any time thereafter, and the plan does not
provide for the extension of the required
periods (as is permitted under paragraph (b)
of Q&A—-4 of § 54.4980B-7).

(ii) Case 1: If the plan provides that the
employer-paid coverage ends immediately
upon the termination of employment, the
election period must begin not later than
June 1, 2001, and must not end earlier than
July 31, 2001. If notice of the right to elect
COBRA continuation coverage is not
provided to the employee until June 15,
2001, the election period must not end earlier
than August 14, 2001.

(iii) Case 2: If the plan provides that the
employer-paid coverage does not end until 6
months after the termination of employment,
the employee does not lose coverage until
December 1, 2001. The election period can
therefore begin as late as December 1, 2001,
and must not end before January 30, 2002.

(iv) Case 3: If employer-paid coverage for
6 months after the termination of
employment is offered only to those qualified
beneficiaries who waive COBRA
continuation coverage, the employee loses
coverage on June 1, 2001, so the election
period is the same as in Case 1. The
difference between Case 2 and Case 3 is that
in Case 2 the employee can receive 6 months
of employer-paid coverage and then elect to
pay for up to an additional 12 months of
COBRA continuation coverage, while in Case
3 the employee must choose between 6

months of employer-paid coverage and
paying for up to 18 months of COBRA
continuation coverage. In all three cases,
COBRA continuation coverage need not be
provided for more than 18 months after the
termination of employment (see Q&A—4 of
§54.4980B-7), and in certain circumstances
might be provided for a shorter period (see
Q&A-1 of §54.4980B-7).

* * * * *
Par. 9. Section 54.4980B-7 is
amended by:

1. Revising paragraph (a) of A-1.

2. Adding Q&A—-4.

3. Revising the second sentence in
paragraph (c) of A-5.

4. Revising paragraph (b) of Q&A-6.

5. Removing the language “Q&A-1"
and adding “Q&A—4" in its place in
paragraph (a) of A-7.

The addition and revisions read as
follows:

§54.4980B—7 Duration of COBRA
continuation coverage.
* * * * *

A-1: (a) Except for an interruption of
coverage in connection with a waiver, as
described in Q&A-4 of §54.4980B-6,
COBRA continuation coverage that has
been elected for a qualified beneficiary
must extend for at least the period
beginning on the date of the qualifying
event and ending not before the earliest
of the following dates—

(1) The last day of the maximum
coverage period (see Q&A-4 of this
section);

(2) The first day for which timely
payment is not made to the plan with
respect to the qualified beneficiary (see
Q&A-5 in §54.4980B-8);

(3) The date upon which the employer
or employee organization ceases to
provide any group health plan
(including successor plans) to any
employee;

(4) The date, after the date of the
election, upon which the qualified
beneficiary first becomes covered under
any other group health plan, as
described in Q&A-2 of this section;

(5) The date, after the date of the
election, upon which the qualified
beneficiary first becomes entitled to
Medicare benefits, as described in Q&A—
3 of this section; and

(6) In the case of a qualified
beneficiary entitled to a disability
extension (see Q&A-5 of this section),
the later of—

(i) Either 29 months after the date of
the qualifying event, or the first day of
the month that is more than 30 days
after the date of a final determination
under Title Il or XVI of the Social
Security Act (42 U.S.C. 401-433 or
1381-1385) that the disabled qualified
beneficiary whose disability resulted in
the qualified beneficiary’s being entitled

to the disability extension is no longer
disabled, whichever is earlier; or

(ii) The end of the maximum coverage
period that applies to the qualified
beneficiary without regard to the
disability extension.

* * * * *

Q—4: When does the maximum
coverage period end?

A-4: (a) Except as otherwise provided
in this Q&A-4, the maximum coverage
period ends 36 months after the
qualifying event. The maximum
coverage period for a qualified
beneficiary who is a child born to or
placed for adoption with a covered
employee during a period of COBRA
continuation coverage is the maximum
coverage period for the qualifying event
giving rise to the period of COBRA
continuation coverage during which the
child was born or placed for adoption.
Paragraph (b) of this Q&A—4 describes
the starting point from which the end of
the maximum coverage period is
measured. The date that the maximum
coverage period ends is described in
paragraph (c) of this Q&A—4 in a case
where the qualifying event is a
termination of employment or reduction
of hours of employment, in paragraph
(d) of this Q&A—4 in a case where a
covered employee becomes entitled to
Medicare benefits under Title XVIII of
the Social Security Act (42 U.S.C. 1395
1395ggg) before experiencing a
qualifying event that is a termination of
employment or reduction of hours of
employment, and in paragraph (e) of
this Q&A—4 in the case of a qualifying
event that is the bankruptcy of the
employer. See Q&A-8 of §54.4980B-2
for limitations that apply to certain
health flexible spending arrangements.
See also Q&A-6 of this section in the
case of multiple qualifying events.
Nothing in 8§ 54.4980B-1 through
54.4980B-10 prohibits a group health
plan from providing coverage that
continues beyond the end of the
maximum coverage period.

(b)(1) The end of the maximum
coverage period is measured from the
date of the qualifying event even if the
qualifying event does not result in a loss
of coverage under the plan until a later
date. If, however, coverage under the
plan is lost at a later date and the plan
provides for the extension of the
required periods, then the maximum
coverage period is measured from the
date when coverage is lost. A plan
provides for the extension of the
required periods if it provides both—

(i) That the 30-day notice period
(during which the employer is required
to notify the plan administrator of the
occurrence of certain qualifying events
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such as the death of the covered
employee or the termination of
employment or reduction of hours of
employment of the covered employee)
begins on the date of the loss of
coverage rather than on the date of the
qualifying event; and

(i) That the end of the maximum
coverage period is measured from the
date of the loss of coverage rather than
from the date of the qualifying event.

(2) In the case of a plan that provides
for the extension of the required
periods, whenever the rules of
§854.4980B-1 through 54.4980B-10
refer to the measurement of a period
from the date of the qualifying event,
those rules apply in such a case by
measuring the period instead from the
date of the loss of coverage.

(c) In the case of a qualifying event
that is a termination of employment or
reduction of hours of employment, the
maximum coverage period ends 18
months after the qualifying event if
there is no disability extension, and 29
months after the qualifying event if
there is a disability extension. See
Q&A-5 of this section for rules to
determine if there is a disability
extension. If there is a disability
extension and the disabled qualified
beneficiary is later determined to no
longer be disabled, then a plan may
terminate the COBRA continuation
coverage of an affected qualified
beneficiary before the end of the
disability extension; see paragraph (a)(6)
in Q&A-1 of this section.

(d)(1) If a covered employee becomes
entitled to Medicare benefits under Title
XVIII of the Social Security Act (42
U.S.C. 1395-1395ggg) before
experiencing a qualifying event that is a
termination of employment or reduction
of hours of employment, the maximum
coverage period for qualified
beneficiaries other than the covered
employee ends on the later of—

(i) 36 months after the date the
covered employee became entitled to
Medicare benefits; or

(ii) 18 months (or 29 months, if there
is a disability extension) after the date
of the covered employee’s termination
of employment or reduction of hours of
employment.

(2) See paragraph (b) of Q&A-3 of this
section regarding when a covered
employee becomes entitled to Medicare
benefits.

(e) In the case of a qualifying event
that is the bankruptcy of the employer,
the maximum coverage period for a
qualified beneficiary who is the retired
covered employee ends on the date of
the retired covered employee’s death.
The maximum coverage period for a
qualified beneficiary who is the spouse,

surviving spouse, or dependent child of
the retired covered employee ends on
the earlier of—

(1) The date of the qualified
beneficiary’s death; or

(2) The date that is 36 months after
the death of the retired covered
employee.

* * * * *

A_5 * * *

(c) * * * For this purpose, the period
of the first 60 days of COBRA
continuation coverage is measured from
the date of the qualifying event
described in paragraph (b) of this Q&A-
5 (except that if a loss of coverage would
occur at a later date in the absence of
an election for COBRA continuation
coverage and if the plan provides for the
extension of the required periods (as
described in paragraph (b) of Q&A—4 of
this section) then the period of the first
60 days of COBRA continuation
coverage is measured from the date on

which the coverage would be lost).
* X *

* * * * *

A_6 * * *

(b) The requirements of this paragraph
(b) are satisfied if a qualifying event that
gives rise to an 18-month maximum
coverage period (or a 29-month
maximum coverage period in the case of
a disability extension) is followed,
within that 18-month period (or within
that 29-month period, in the case of a
disability extension), by a second
qualifying event (for example, a death or
a divorce) that gives rise to a 36-month
maximum coverage period. (Thus, a
termination of employment following a
qualifying event that is a reduction of
hours of employment cannot be a
second qualifying event that expands
the maximum coverage period; the
bankruptcy of an employer also cannot
be a second qualifying event that
expands the maximum coverage period.)
In such a case, the original 18-month
period (or 29-month period, in the case
of a disability extension) is expanded to
36 months, but only for those
individuals who were qualified
beneficiaries under the group health
plan in connection with the first
qualifying event and who are still
qualified beneficiaries at the time of the
second qualifying event. No qualifying
event (other than a qualifying event that
is the bankruptcy of the employer) can
give rise to a maximum coverage period
that ends more than 36 months after the
date of the first qualifying event (or
more than 36 months after the date of
the loss of coverage, in the case of a plan
that provides for the extension of the
required periods; see paragraph (b) in
Q&A-4 of this section). For example, if

an employee covered by a group health
plan that is subject to COBRA
terminates employment (for reasons
other than gross misconduct) on
December 31, 2000, the termination is a
qualifying event giving rise to a
maximum coverage period that extends
for 18 months to June 30, 2002. If the
employee dies after the employee and
the employee’s spouse and dependent
children have elected COBRA
continuation coverage and on or before
June 30, 2002, the spouse and
dependent children (except anyone
among them whose COBRA
continuation coverage had already
ended for some other reason) will be
able to receive COBRA continuation
coverage through December 31, 2003.
See Q&A-8(b) of §54.4980B-2 for a
special rule that applies to certain
health flexible spending arrangements.
* * * * *

Par. 10. Sections 54.4980B-9 and
54.4980B-10 are added to read as
follows:

§54.4980B—9 Business reorganizations
and employer withdrawals from
multiemployer plans.

The following questions-and-answers
address who has the obligation to make
COBRA continuation coverage available
to affected qualified beneficiaries in the
context of business reorganizations and
employer withdrawals from
multiemployer plans:

Q-1: For purposes of this section,
what are a business reorganization, a
stock sale, and an asset sale?

A-1: For purposes of this section:

(a) A business reorganization is a
stock sale or an asset sale.

(b) A stock sale is a transfer of stock
in a corporation that causes the
corporation to become a different
employer or a member of a different
employer. (See Q&A-2 of §54.4980B-2,
which defines employer to include all
members of a controlled group of
corporations.) Thus, for example, a sale
or distribution of stock in a corporation
that causes the corporation to cease to
be a member of one controlled group of
corporations, whether or not it becomes
a member of another controlled group of
corporations, is a stock sale.

(c) An asset sale is a sale of
substantial assets, such as a plant or
division or substantially all the assets of
a trade or business.

(d) The rules of §1.414(b)-1 of this
chapter apply in determining what
constitutes a controlled group of
corporations, and the rules of
88 1.414(c)-1 through 1.414(c)-5 of this
chapter apply in determining what
constitutes a group of trades or
businesses under common control.
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Q-2: In the case of a stock sale, what
are the selling group, the acquired
organization, and the buying group?

A-2: In the case of a stock sale—

(a) The selling group is the controlled
group of corporations, or the group of
trades or businesses under common
control, of which a corporation ceases to
be a member as a result of the stock sale;

(b) The acquired organization is the
corporation that ceases to be a member
of the selling group as a result of the
stock sale; and

(c) The buying group is the controlled
group of corporations, or the group of
trades or businesses under common
control, of which the acquired
organization becomes a member as a
result of the stock sale. If the acquired
organization does not become a member
of such a group, the buying group is the
acquired organization.

Q-3: In the case of an asset sale, what
are the selling group and the buying
group?

A-3: In the case of an asset sale—

(a) The selling group is the controlled
group of corporations or the group of
trades or businesses under common
control that includes the corporation or
other trade or business that is selling the
assets; and

(b) The buying group is the controlled
group of corporations or the group of
trades or businesses under common
control that includes the corporation or
other trade or business that is buying
the assets.

Q—4: Who is an M&A qualified
beneficiary?

A-4: (a) Asset sales: In the case of an
asset sale, an individual is an M&A
qualified beneficiary if the individual is
a qualified beneficiary whose qualifying
event occurred prior to or in connection
with the sale and who is, or whose
qualifying event occurred in connection
with, a covered employee whose last
employment prior to the qualifying
event was associated with the assets
being sold.

(b) Stock sales: In the case of a stock
sale, an individual is an M&A qualified
beneficiary if the individual is a
qualified beneficiary whose qualifying
event occurred prior to or in connection
with the sale and who is, or whose
qualifying event occurred in connection
with, a covered employee whose last
employment prior to the qualifying
event was with the acquired
organization.

(c) In the case of a qualified
beneficiary who has experienced more
than one qualifying event with respect
to her or his current right to COBRA
continuation coverage, the qualifying
event referred to in paragraphs (a) and

(b) of this Q&A-4 is the first qualifying
event.

Q-5: In the case of a stock sale, is the
sale a qualifying event with respect to
a covered employee who is employed by
the acquired organization before the sale
and who continues to be employed by
the acquired organization after the sale,
or with respect to the spouse or
dependent children of such a covered
employee?

A-5: No. A covered employee who
continues to be employed by the
acquired organization after the sale does
not experience a termination of
employment as a result of the sale.
Accordingly, the sale is not a qualifying
event with respect to the covered
employee, or with respect to the covered
employee’s spouse or dependent
children, regardless of whether they are
provided with group health coverage
after the sale, and neither the covered
employee, nor the covered employee’s
spouse or dependent children, become
qualified beneficiaries as a result of the
sale.

Q-6: In the case of an asset sale, is the
sale a qualifying event with respect to
a covered employee whose employment
immediately before the sale was
associated with the purchased assets, or
with respect to the spouse or dependent
children of such a covered employee
who are covered under a group health
plan of the selling group immediately
before the sale?

A-6: (a) Yes, unless—

(1) The buying group is a successor
employer under paragraph (c) of Q&A-
8 of this section or Q&A-2 of
§54.4980B—2, and the covered
employee is employed by the buying
group immediately after the sale; or

(2) The covered employee (or the
spouse or any dependent child of the
covered employee) does not lose
coverage (within the meaning of
paragraph (c) in Q&A-1 of § 54.4980B—
4) under a group health plan of the
selling group after the sale.

(b) Unless the conditions in paragraph
(a)(1) or (2) of this Q&A—6 are satisfied,
such a covered employee experiences a
termination of employment with the
selling group as a result of the asset sale,
regardless of whether the covered
employee is employed by the buying
group or whether the covered
employee’s employment is associated
with the purchased assets after the sale.
Accordingly, the covered employee, and
the spouse and dependent children of
the covered employee who lose
coverage under a plan of the selling
group in connection with the sale, are
M&A qualified beneficiaries in
connection with the sale.

Q-7: In a business reorganization, are
the buying group and the selling group
permitted to allocate by contract the
responsibility to make COBRA
continuation coverage available to M&A
qualified beneficiaries?

A-T7: Yes. Nothing in this section
prohibits a selling group and a buying
group from allocating to one or the other
of the parties in a purchase agreement
the responsibility to provide the
coverage required under §8 54.4980B-1
through 54.4980B-10. However, if and
to the extent that the party assigned this
responsibility under the terms of the
contract fails to perform, the party who
has the obligation under Q&A-8 of this
section to make COBRA continuation
coverage available to M&A qualified
beneficiaries continues to have that
obligation.

Q-8: Which group health plan has the
obligation to make COBRA continuation
coverage available to M&A qualified
beneficiaries in a business
reorganization?

A-8: (a) In the case of a business
reorganization (whether a stock sale or
an asset sale), so long as the selling
group maintains a group health plan
after the sale, a group health plan
maintained by the selling group has the
obligation to make COBRA continuation
coverage available to M&A qualified
beneficiaries with respect to that sale.
This Q&A-8 prescribes rules for cases in
which the selling group ceases to
provide any group health plan to any
employee in connection with the sale.
Paragraph (b) of this Q&A-8 contains
these rules for stock sales, and
paragraph (c) of this Q&A-8 contains
these rules for asset sales. Neither a
stock sale nor an asset sale has any
effect on the COBRA continuation
coverage requirements applicable to any
group health plan for any period before
the sale.

(b)(2) In the case of a stock sale, if the
selling group ceases to provide any
group health plan to any employee in
connection with the sale, a group health
plan maintained by the buying group
has the obligation to make COBRA
continuation coverage available to M&A
qualified beneficiaries with respect to
that stock sale. A group health plan of
the buying group has this obligation
beginning on the later of the following
two dates and continuing as long as the
buying group continues to maintain a
group health plan (but subject to the
rules in §54.4980B-7, relating to the
duration of COBRA continuation
coverage)—

(i) The date the selling group ceases
to provide any group health plan to any
employee; or

(i) The date of the stock sale.
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(2) The determination of whether the
selling group’s cessation of providing
any group health plan to any employee
is in connection with the stock sale is
based on all of the relevant facts and
circumstances. A group health plan of
the buying group does not, as a result
of the stock sale, have an obligation to
make COBRA continuation coverage
available to those qualified beneficiaries
of the selling group who are not M&A
qualified beneficiaries with respect to
that sale.

(c)(1) In the case of an asset sale, if the
selling group ceases to provide any
group health plan to any employee in
connection with the sale and if the
buying group continues the business
operations associated with the assets
purchased from the selling group
without interruption or substantial
change, then the buying group is a
successor employer to the selling group
in connection with that asset sale. If the
buying group is a successor employer, a
group health plan maintained by the
buying group has the obligation to make
COBRA continuation coverage available
to M&A qualified beneficiaries with
respect to that asset sale. A group health
plan of the buying group has this
obligation beginning on the later of the
following two dates and continuing as
long as the buying group continues to
maintain a group health plan (but
subject to the rules in §54.4980B-7,
relating to the duration of COBRA
continuation coverage)—

(i) The date the selling group ceases
to provide any group health plan to any
employee; or

(ii) The date of the asset sale.

(2) The determination of whether the
selling group’s cessation of providing
any group health plan to any employee
is in connection with the asset sale is
based on all of the relevant facts and
circumstances. A group health plan of
the buying group does not, as a result
of the asset sale, have an obligation to
make COBRA continuation coverage
available to those qualified beneficiaries
of the selling group who are not M&A
qualified beneficiaries with respect to
that sale.

(d) The rules of Q&A-1 through Q&A-
7 of this section and this Q&A-8 are
illustrated by the following examples; in
each example, each group health plan is
subject to COBRA:

Stock Sale Examples

Example 1. (i) Selling Group S consists of
three corporations, A, B, and C. Buying
Group P consists of two corporations, D and
E. P enters into a contract to purchase all the
stock of C from S effective July 1, 2002.
Before the sale of C, S maintains a single
group health plan for the employees of A, B,

and C (and their families). P maintains a
single group health plan for the employees of
D and E (and their families). Effective July 1,
2002, the employees of C (and their families)
become covered under P’s plan. On June 30,
2002, there are 48 qualified beneficiaries
receiving COBRA continuation coverage
under S’s plan, 15 of whom are M&A
qualified beneficiaries with respect to the
sale of C. (The other 33 qualified
beneficiaries had qualifying events in
connection with a covered employee whose
last employment before the qualifying event
was with either A or B.)

(ii) Under these facts, S’s plan continues
to have the obligation to make COBRA
continuation coverage available to the 15
M&A qualified beneficiaries under S’s plan
after the sale of C to P. The employees who
continue in employment with C do not
experience a qualifying event by virtue of P’s
acquisition of C. If they experience a
qualifying event after the sale, then the group
health plan of P has the obligation to make
COBRA continuation coverage available to
them.

Example 2. (i) Selling Group S consists of
three corporations, A, B, and C. Each of A,
B, and C maintains a group health plan for
its employees (and their families). Buying
Group P consists of two corporations, D and
E. P enters into a contract to purchase all of
the stock of C from S effective July 1, 2002.
As of June 30, 2002, there are 14 qualified
beneficiaries receiving COBRA continuation
coverage under C’s plan. C continues to
employ all of its employees and continues to
maintain its group health plan after being
acquired by P on July 1, 2002.

(ii) Under these facts, C is an acquired
organization and the 14 qualified
beneficiaries under C’s plan are M&A
qualified beneficiaries. A group health plan
of S (that is, either the plan maintained by
A or the plan maintained by B) has the
obligation to make COBRA continuation
coverage available to the 14 M&A qualified
beneficiaries. S and P could negotiate to have
C’s plan continue to make COBRA
continuation coverage available to the 14
M&A qualified beneficiaries. In such a case,
neither A’s plan nor B’s plan would make
COBRA continuation coverage available to
the 14 M&A qualified beneficiaries unless
C’s plan failed to fulfill its contractual
responsibility to make COBRA continuation
coverage available to the M&A qualified
beneficiaries. C’s employees (and their
spouses and dependent children) do not
experience a qualifying event in connection
with P’s acquisition of C, and consequently
no plan maintained by either P or S has any
obligation to make COBRA continuation
coverage available to C’s employees (or their
spouses or dependent children) in
connection with the transfer of stock in C
from S to P.

Example 3. (i) The facts are the same as in
Example 2, except that C ceases to employ
two employees on June 30, 2002, and those
two employees never become covered under
P’s plan.

(ii) Under these facts, the two employees
experience a qualifying event on June 30,
2002 because their termination of
employment causes a loss of group health

coverage. A group health plan of S (that is,
either the plan maintained by A or the plan
maintained by B) has the obligation to make
COBRA continuation coverage available to
the two employees (and to any spouse or
dependent child of the two employees who
loses coverage under C’s plan in connection
with the termination of employment of the
two employees) because they are M&A
qualified beneficiaries with respect to the
sale of C.

Example 4. (i) Selling Group S consists of
three corporations, A, B, and C. Buying
Group P consists of two corporations, D and
E. P enters into a contract to purchase all of
the stock of C from S effective July 1, 2002.
Before the sale of C, S maintains a single
group health plan for the employees of A, B,
and C (and their families). P maintains a
single group health plan for the employees of
D and E (and their families). Effective July 1,
2002, the employees of C (and their families)
become covered under P’s plan. On June 30,
2002, there are 25 qualified beneficiaries
receiving COBRA continuation coverage
under S’s plan, 20 of whom are M&A
qualified beneficiaries with respect to the
sale of C. (The other five qualified
beneficiaries had qualifying events in
connection with a covered employee whose
last employment before the qualifying event
was with either A or B.) S terminates its
group health plan effective June 30, 2002 and
begins to liquidate the assets of A and B and
to lay off the employees of A and B.

(ii) Under these facts, S ceases to provide
a group health plan to any employee in
connection with the sale of C to P. Thus,
beginning July 1, 2002 P’s plan has the
obligation to make COBRA continuation
coverage available to the 20 M&A qualified
beneficiaries, but P is not obligated to make
COBRA continuation coverage available to
the other 5 qualified beneficiaries with
respect to S’s plan as of June 30, 2002 or to
any of the employees of A or B whose
employment is terminated by S (or to any of
those employees’ spouses or dependent
children).

Asset Sale Examples

Example 5. (i) Selling Group S provides
group health plan coverage to employees at
each of its operating divisions. S sells the
assets of one of its divisions to Buying Group
P. Under the terms of the group health plan
covering the employees at the division being
sold, their coverage will end on the date of
the sale. P hires all but one of those
employees, gives them the same positions
that they had with S before the sale, and
provides them with coverage under a group
health plan. Immediately before the sale,
there are two qualified beneficiaries receiving
COBRA continuation coverage under a group
health plan of S whose qualifying events
occurred in connection with a covered
employee whose last employment prior to
the qualifying event was associated with the
assets sold to P.

(ii) These two qualified beneficiaries are
M&A qualified beneficiaries with respect to
the asset sale to P. Under these facts, a group
health plan of S retains the obligation to
make COBRA continuation coverage
available to these two M&A qualified
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beneficiaries. In addition, the one employee
P does not hire as well as all of the
employees P hires (and the spouses and
dependent children of these employees) who
were covered under a group health plan of
S on the day before the sale are M&A
qualified beneficiaries with respect to the
sale. A group health plan of S also has the
obligation to make COBRA continuation
coverage available to these M&A qualified
beneficiaries.

Example 6. (i) Selling Group S provides
group health plan coverage to employees at
each of its operating divisions. S sells
substantially all of the assets of all of its
divisions to Buying Group P, and S ceases to
provide any group health plan to any
employee on the date of the sale. P hires all
but one of S’s employees on the date of the
asset sale by S, gives those employees the
same positions that they had with S before
the sale, and continues the business
operations of those divisions without
substantial change or interruption. P
provides these employees with coverage
under a group health plan. Immediately
before the sale, there are 10 qualified
beneficiaries receiving COBRA continuation
coverage under a group health plan of S
whose qualifying events occurred in
connection with a covered employee whose
last employment prior to the qualifying event
was associated with the assets sold to P.

(ii) These 10 qualified beneficiaries are
M&A qualified beneficiaries with respect to
the asset sale to P. Under these facts, P is a
successor employer described in paragraph
(c) of this Q&A-8. Thus, a group health plan
of P has the obligation to make COBRA
continuation coverage available to these 10
M&A qualified beneficiaries.

(iii) The one employee that P does not hire
and the family members of that employee are
also M&A qualified beneficiaries with respect
to the sale. A group health plan of P also has
the obligation to make COBRA continuation
coverage available to these M&A qualified
beneficiaries.

(iv) The employees who continue in
employment in connection with the asset
sale (and their family members) and who
were covered under a group health plan of
S on the day before the sale are not M&A
qualified beneficiaries because P is a
successor employer to S in connection with
the asset sale. Thus, no group health plan of
P has any obligation to make COBRA
continuation coverage available to these
continuing employees with respect to the
qualifying event that resulted from their
losing coverage under S’s plan in connection
with the asset sale.

Example 7. (i) Selling Group S provides
group health plan coverage to employees at
each of its two operating divisions. S sells the
assets of one of its divisions to Buying Group
P1. Under the terms of the group health plan
covering the employees at the division being
sold, their coverage will end on the date of
the sale. P1 hires all but one of those
employees, gives them the same positions
that they had with S before the sale, and
provides them with coverage under a group
health plan.

(ii) Under these facts, a group health plan
of S has the obligation to make COBRA

continuation coverage available to M&A
qualified beneficiaries with respect to the
sale to P1. (If an M&A qualified beneficiary
first became covered under P1’s plan after
electing COBRA continuation coverage under
S’s plan, then S’s plan could terminate the
COBRA continuation coverage once the M&A
qualified beneficiary became covered under
P1’s plan, provided that the remaining
conditions of Q&A-2 of § 54.4980B—7 were
satisfied.)

(iii) Several months after the sale to P1, S
sells the assets of its remaining division to
Buying Group P2, and S ceases to provide
any group health plan to any employee on
the date of that sale. Thus, under Q&A-1 of
§54.4980B-7, S ceases to have an obligation
to make COBRA continuation coverage
available to any qualified beneficiary on the
date of the sale to P2. P1 and P2 are unrelated
organizations.

(iv) Even if it was foreseeable that S would
sell its remaining division to an unrelated
third party after the sale to P1, under these
facts the cessation of S to provide any group
health plan to any employee on the date of
the sale to P2 is not in connection with the
asset sale to P1. Thus, even after the date S
ceases to provide any group health plan to
any employee, no group health plan of P1 has
any obligation to make COBRA continuation
coverage available to M&A qualified
beneficiaries with respect to the asset sale to
P1 by S. If P2 is a successor employer under
the rules of paragraph (c) of this Q&A-8 and
maintains one or more group health plans
after the sale, then a group health plan of P2
would have an obligation to make COBRA
continuation coverage available to M&A
qualified beneficiaries with respect to the
asset sale to P2 by S (but in such a case
employees of S before the sale who
continued working for P2 after the sale
would not be M&A qualified beneficiaries).
However, even in such a case, no group
health plan of P2 would have an obligation
to make COBRA continuation coverage
available to M&A qualified beneficiaries with
respect to the asset sale to P1 by S. Thus,
under these facts, after S has ceased to
provide any group health plan to any
employee, no plan has an obligation to make
COBRA continuation coverage available to
M&A qualified beneficiaries with respect to
the asset sale to P1.

Example 8. (i) Selling Group S provides
group health plan coverage to employees at
each of its operating divisions. S sells
substantially all of the assets of all of its
divisions to Buying Group P. P hires most of
S’s employees on the date of the purchase of
S’s assets, retains those employees in the
same positions that they had with S before
the purchase, and continues the business
operations of those divisions without
substantial change or interruption. P
provides these employees with coverage
under a group health plan. S continues to
employ a few employees for the principal
purpose of winding up the affairs of S in
preparation for liquidation. S continues to
provide coverage under a group health plan
to these few remaining employees for several
weeks after the date of the sale and then
ceases to provide any group health plan to
any employee.

(i) Under these facts, the cessation by S to
provide any group health plan to any
employee is in connection with the asset sale
to P. Because of this, and because P
continued the business operations associated
with those assets without substantial change
or interruption, P is a successor employer to
S with respect to the asset sale. Thus, a group
health plan of P has the obligation to make
COBRA continuation coverage available to
M&A qualified beneficiaries with respect to
the sale beginning on the date that S ceases
to provide any group health plan to any
employee. (A group health plan of S retains
this obligation for the several weeks after the
date of the sale until S ceases to provide any
group health plan to any employee.)

Q-9: Can the cessation of
contributions by an employer to a
multiemployer group health plan be a
qualifying event?

A-9: The cessation of contributions
by an employer to a multiemployer
group health plan is not itself a
qualifying event, even though the
cessation of contributions may cause
current employees (and their spouses
and dependent children) to lose
coverage under the multiemployer plan.
An event coinciding with the
employer’s cessation of contributions
(such as a reduction of hours of
employment in the case of striking
employees) will constitute a qualifying
event if it otherwise satisfies the
requirements of Q&A-1 of §54.4980B-
4,

Q-10: If an employer stops
contributing to a multiemployer group
health plan, does the multiemployer
plan have the obligation to make
COBRA continuation coverage available
to a qualified beneficiary who was
receiving coverage under the
multiemployer plan on the day before
the cessation of contributions and who
is, or whose qualifying event occurred
in connection with, a covered employee
whose last employment prior to the
qualifying event was with the employer
that has stopped contributing to the
multiemployer plan?

A-10: (a) In general, yes. (See Q&A—
3 of §54.4980B-2 for a definition of
multiemployer plan.) If, however, the
employer that stops contributing to the
multiemployer plan establishes one or
more group health plans (or starts
contributing to another multiemployer
plan that is a group health plan)
covering a significant number of the
employer’s employees formerly covered
under the multiemployer plan, the plan
established by the employer (or the
other multiemployer plan) has the
obligation to make COBRA continuation
coverage available to any qualified
beneficiary who was receiving coverage
under the multiemployer plan on the
day before the cessation of contributions
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and who is, or whose qualifying event
occurred in connection with, a covered
employee whose last employment prior
to the qualifying event was with the
employer.

(b) The rules of Q&A-9 of this section
and this Q&A-10 are illustrated by the
following examples; in each example,
each group health plan is subject to
COBRA:

Example 1. (i) Employer Z employs a class
of employees covered by a collective
bargaining agreement and participating in
multiemployer group health plan M. As
required by the collective bargaining
agreement, Z has been making contributions
to M. Z experiences financial difficulties and
stops making contributions to M but
continues to employ all of the employees
covered by the collective bargaining
agreement. Z’s cessation of contributions to
M causes those employees (and their spouses
and dependent children) to lose coverage
under M. Z does not establish any group
health plan covering any of the employees
covered by the collective bargaining
agreement.

(ii) After Z stops contributing to M, M
continues to have the obligation to make
COBRA continuation coverage available to
any qualified beneficiary who experienced a
qualifying event that preceded or coincided
with the cessation of contributions to M and
whose coverage under M on the day before
the qualifying event was due to an
employment affiliation with Z. The loss of
coverage under M for those employees of Z
who continue in employment (and the loss
of coverage for their spouses and dependent
children) does not constitute a qualifying
event.

Example 2. (i) Employer Y employs a class
of employees covered by a collective
bargaining agreement and participating in
multiemployer group health plan M. As
required by the collective bargaining
agreement, Y has been making contributions
to M. Y experiences financial difficulties and
is forced into bankruptcy by its creditors. Y
continues to employ all of the employees
covered by the collective bargaining
agreement. Y also continues to make
contributions to M until the current
collective bargaining agreement expires, on
June 30, 2001, and then Y stops making
contributions to M. Y’s employees (and their
spouses and dependent children) lose
coverage under M effective July 1, 2001. Y
does not enter into another collective
bargaining agreement covering the class of
employees covered by the expired collective
bargaining agreement. Effective September 1,
2001, Y establishes a group health plan
covering the class of employees formerly
covered by the collective bargaining
agreement. The group health plan also covers
their spouses and dependent children.

(if) Under these facts, M has the obligation
to make COBRA continuation coverage
available from July 1, 2001 until August 31,
2001, and the group health plan established
by Y has the obligation to make COBRA
continuation coverage available from
September 1, 2001 until the obligation ends
(see Q&A-1 of §54.4980B-7) to any qualified

beneficiary who experienced a qualifying
event that preceded or coincided with the
cessation of contributions to M and whose
coverage under M on the day before the
qualifying event was due to an employment
affiliation with Y. The loss of coverage under
M for those employees of Y who continue in
employment (and the loss of coverage for
their spouses and dependent children) does
not constitute a qualifying event.

Example 3. (i) Employer X employs a class
of employees covered by a collective
bargaining agreement and participating in
multiemployer group health plan M. As
required by the collective bargaining
agreement, X has been making contributions
to M. The employees covered by the
collective bargaining agreement vote to
decertify their current employee
representative effective January 1, 2002 and
vote to certify a new employee representative
effective the same date. As a consequence, on
January 1, 2002 they cease to be covered
under M and commence to be covered under
multiemployer group health plan N.

(ii) Effective January 1, 2002, N has the
obligation to make COBRA continuation
coverage available to any qualified
beneficiary who experienced a qualifying
event that preceded or coincided with the
cessation of contributions to M and whose
coverage under M on the day before the
qualifying event was due to an employment
affiliation with X. The loss of coverage under
M for those employees of X who continue in
employment (and the loss of coverage for
their spouses and dependent children) does
not constitute a qualifying event.

§54.4980B-10
COBRA.

The following questions-and-answers
address how the taking of leave under
the Family and Medical Leave Act of
1993 (FMLA) (29 U.S.C. 2601-2619)
affects the COBRA continuation
coverage requirements:

Q-1: In what circumstances does a
qualifying event occur if an employee
does not return from leave taken under
FMLA?

A-1: (a) The taking of leave under
FMLA does not constitute a qualifying
event. A qualifying event under Q&A—
1 of §54.4980B-4 occurs, however, if—

(1) An employee (or the spouse or a
dependent child of the employee) is
covered on the day before the first day
of FMLA leave (or becomes covered
during the FMLA leave) under a group
health plan of the employee’s employer;

(2) The employee does not return to
employment with the employer at the
end of the FMLA leave; and

(3) The employee (or the spouse or a
dependent child of the employee)
would, in the absence of COBRA
continuation coverage, lose coverage
under the group health plan before the
end of the maximum coverage period.

(b) However, the satisfaction of the
three conditions in paragraph (a) of this
Q&A-1 does not constitute a qualifying

Interaction of FMLA and

event if the employer eliminates, on or
before the last day of the employee’s
FMLA leave, coverage under a group
health plan for the class of employees
(while continuing to employ that class
of employees) to which the employee
would have belonged if the employee
had not taken FMLA leave.

Q-2: If a qualifying event described in
Q&A-1 of this section occurs, when
does it occur, and how is the maximum
coverage period measured?

A-2: A qualifying event described in
Q&A-1 of this section occurs on the last
day of FMLA leave. The maximum
coverage period (see Q&A—4 of
§54.4980B-7) is measured from the date
of the qualifying event (that is, the last
day of FMLA leave). If, however,
coverage under the group health plan is
lost at a later date and the plan provides
for the extension of the required periods
(see paragraph (b) of Q&A—4 of
§54.4980B-7), then the maximum
coverage period is measured from the
date when coverage is lost. The rules of
this Q&A-2 are illustrated by the
following examples:

Example 1. (i) Employee B is covered
under the group health plan of Employer X
on January 31, 2001. B takes FMLA leave
beginning February 1, 2001. B’s last day of
FMLA leave is 12 weeks later, on April 25,
2001, and B does not return to work with X
at the end of the FMLA leave. If B does not
elect COBRA continuation coverage, B will
not be covered under the group health plan
of X as of April 26, 2001.

(ii) B experiences a qualifying event on
April 25, 2001, and the maximum coverage
period is measured from that date. (This is
the case even if, for part or all of the FMLA
leave, B fails to pay the employee portion of
premiums for coverage under the group
health plan of X and is not covered under X’s
plan. See Q&A-3 of this section.)

Example 2. (i) Employee C and C’s spouse
are covered under the group health plan of
Employer Y on August 15, 2001. C takes
FMLA leave beginning August 16, 2001. C
informs Y less than 12 weeks later, on
September 28, 2001, that C will not be
returning to work. Under the FMLA
regulations, 29 CFR Part 825 (8§ 825.100—
825.800), C’s last day of FMLA leave is
September 28, 2001. C does not return to
work with Y at the end of the FMLA leave.
If C and C’s spouse do not elect COBRA
continuation coverage, they will not be
covered under the group health plan of Y as
of September 29, 2001.

(i) C and C’s spouse experience a
qualifying event on September 28, 2001, and
the maximum coverage period (generally 18
months) is measured from that date. (This is
the case even if, for part or all of the FMLA
leave, C fails to pay the employee portion of
premiums for coverage under the group
health plan of Y and C or C’s spouse is not
covered under Y’s plan. See Q&A-3 of this
section.)

Q-3: If an employee fails to pay the
employee portion of premiums for
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coverage under a group health plan
during FMLA leave or declines coverage
under a group health plan during FMLA
leave, does this affect the determination
of whether or when the employee has
experienced a qualifying event?

A-3: No. Any lapse of coverage under
a group health plan during FMLA leave
is irrelevant in determining whether a
set of circumstances constitutes a
qualifying event under Q&A-1 of this
section or when such a qualifying event
occurs under Q&A-2 of this section.

Q—4: Is the application of the rules in
Q&A-1 through Q&A-3 of this section
affected by a requirement of state or
local law to provide a period of coverage
longer than that required under FMLA?

A-4: No. Any state or local law that
requires coverage under a group health
plan to be maintained during a leave of
absence for a period longer than that
required under FMLA (for example, for
16 weeks of leave rather than for the 12
weeks required under FMLA) is
disregarded for purposes of determining
when a qualifying event occurs under
Q&A-1 through Q&A-3 of this section.

Q-5: May COBRA continuation
coverage be conditioned upon
reimbursement of the premiums paid by
the employer for coverage under a group
health plan during FMLA leave?

A-5: No. The U.S. Department of
Labor has published rules describing the
circumstances in which an employer
may recover premiums it pays to
maintain coverage, including family
coverage, under a group health plan
during FMLA leave from an employee
who fails to return from leave. See 29
CFR 825.213. Even if recovery of
premiums is permitted under 29 CFR
825.213, the right to COBRA
continuation coverage cannot be
conditioned upon the employee’s
reimbursement of the employer for
premiums the employer paid to
maintain coverage under a group health
plan during FMLA leave.

Robert E. Wenzel,

Deputy Commissioner of Internal Revenue.
[FR Doc. 99-1519 Filed 2—2—99; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR PART 63
[FRL—6230-1]

Section 112(1) Approval of the State of
Florida’'s Construction Permitting
Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule: Clarification.

SUMMARY: On February 1, 1996 (61 FR
3572), the Environmental Protection
Agency published in the Federal
Register a direct final rule for State
Implementation Plan (SIP) and section
112(1) approval of the State of Florida’s
minor source operating permit program
so that Florida could begin to issue
federally-enforceable operating permits
on a source’s potential emissions and
thereby avoid major source
applicability. Today’s action is taken to
clarify that EPA’s section 112(l)
approval of the Florida minor source
operating permit program extended to
the State’s minor source preconstruction
permitting program as well as the
operating permit program to allow
Florida to issue both Federally-
enforceable construction permits and
Federally-enforceable operating permits
pursuant to section 112 of the Clean Air
Act (CAA) as amended in 1990. In the
Final Rules Section of this Federal
Register, the EPA is clarifying that the
section 112(l) approval of the Florida
minor source operating permit program
extended to the State’s minor source
preconstruction permitting program as
well as the operating permit program as
a direct final rule without prior proposal
because the Agency views this as a
noncontroversial action and anticipates
no adverse comments. A detailed
rationale for the approval is set forth in
the direct final rule. If no adverse
comments are received in response to
this action, no further activity is
contemplated. If EPA receives adverse
comments, the direct final rule will be
withdrawn and all public comments
received will be addressed in a
subsequent final rule based on this
proposed rule. The EPA will not
institute a second comment period on
this document. Any parties interested in
commenting on this document should
do so at this time.

DATES: Written comments must be
received on or before March 5, 1999.
ADDRESSES: All comments should be
addressed to: Lee Page, U.S.
Environmental Protection Agency,
Region 4, Air and Radiation Technology
Branch, Atlanta Federal Center, 61
Forsyth Street, SW, Atlanta, Georgia
30303; page.lee@epamail.epa.gov.
Copies of Florida’s original submittal
and accompanying documentation are
available for public review during
normal business hours, at the address
listed above.

FOR FURTHER INFORMATION CONTACT: Lee
Page, U.S. Environmental Protection
Agency, Region 4, Air and Radiation
Technology Branch, Atlanta Federal

Center, 61 Forsyth Street SW, Atlanta,
GA 30303, Phone: (404) 562—-9131;
page.lee@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: For
additional information, see the direct
final rule which is published in the
Rules section of this Federal Register.
Dated: November 13, 1998.
A. Stanley Meiburg,
Acting Regional Administrator, Region 4.
[FR Doc. 99-2556 Filed 2—2—-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 90 and 91
[FRL-6229-3]

Control of Air Pollution: Minor
Amendments to Emission
Requirements Applicable to Small
Nonroad Spark Ignition Engines and
Marine Spark Ignition Engines

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend provisions of two existing rules
applicable to nonroad engines. This
document proposes amendments to
regulations applicable to small spark-
ignition (Small SI) engines under 19
kilowatts (kW) and proposes specifically
to revise the applicability of that rule to
certain engines used in recreational
applications and to revise the
applicability of the handheld emission
standards to accommodate cleaner but
heavier four stroke engines. This
document also proposes to amend
regulations applicable to marine spark
ignition (Marine SI) engines to provide
compliance flexibility for small volume
engine manufacturers during the
standards phase in period. Lastly, this
proposal contains a minor revision to
the existing replacement engine
provisions for Small SI and Marine SI
engines to address issues that may arise
concerning the importation of such
engines. No significant air quality
impact is expected from these
amendments.

DATES: Written comments on this NPRM
must be submitted on or before April 5,
1999. EPA will hold a public hearing on
March 5, 1999 starting at 10:00 am;
requests to present oral testimony must
be received on or before March 1, 1999.
The Agency will cancel this hearing if
no one requests to testify. Members of
the public should call the contact
person indicated below to notify EPA of
their interest in testifying at the hearing.
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Interested persons may call the contact
person after March 1, 1999 to determine
whether and where the hearing will be
held.

ADDRESSES: Written comments should
be submitted (in duplicate, if possible)
to: EPA Air and Radiation Docket,
Attention Docket No. A—98-16, Room
M-1500, (mail code 6102), 401 M Street,
SW, Washington, DC 20460. Materials
relevant to this rulemaking are
contained in this docket and may be
viewed from 8:00 a.m. to 5:30 p.m.
weekdays. The docket may be reached
by telephone at 202—260-7548. As
provided in 40 CFR part 2, a reasonable
fee may be charged by EPA for
photocopying. The public hearing will
be held in Washington, DC at a location
to be determined; call 202-564—-9276 for
further information.

FOR FURTHER INFORMATION CONTACT:
Beverly Brennan, Office of Mobile
Sources, Engine Programs and
Compliance Division. 202-564-9302.
FAX 202-565-2057. E-mail:
brennan.beverly@epamail.epa.gov
SUPPLEMENTARY INFORMATION:

Obtaining Electronic Copies of This
Document

Electronic Copies of Rulemaking
Documents

Electronic copies of the preamble and
the regulatory text of this rulemaking
are available via the Internet on the
Office of Mobile Sources (OMS) Home
Page (http://www.epa.gov/OMSWWW/).
Users can find Nonroad Engines and
Vehicles information and documents
through the following path once they
have accessed the OMS Home Page:
“Nonroad Engines and Vehicles,”
“Equipment” or **Marine”’.

Table of Contents

|. Regulated Entities

Il. Legal Authority and Background

111. Description of Proposed Revisions

A. Revision to the definition of ““handheld”
to accommodate four stroke engines

B. Applicability of the Small Sl rule to
engines used in certain recreational
applications

C. The addition of provisions to the Marine
Sl rule to provide phase in flexibility for
small volume manufacturers

D. Revisions of rules involving replacement
engines to address issues related to
imported engines

IV. Environmental Benefit Assessment

V. Economic Impacts

V1. Public Participation

VII. Administrative Requirements

A. Administrative Designation

B. Paperwork Reduction Act

C. Regulatory Flexibility

D. Unfunded Mandates Reform Act

E. Executive Order 12875: Enhancing
Intergovernmental Partnerships

F. Executive Order 13084: Consultation and
Coordination with Indian Tribal
Governments

G. National Technology Transfer and
Advancement Act of 1995 (NTTAA)

H. Children’s Health Protection

I. Regulated Entities

Entities potentially affected by this
action are those that manufacture or
introduce into commerce new small
spark-ignition nonroad engines or
equipment, new marine spark ignition
engines or equipment, and new large
compression ignition engines or
equipment. Regulated categories and
entities include:

Category Examples of regulated entities

Industry | Manufacturers,  importers  and
users of nonroad small (at or
below 19 kW) spark ignition en-
gines and equipment.

Manufacturers,  importers  and
users of marine spark ignition
outboard, personal watercraft
and jetboat engines.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
company is regulated by this action, you
should carefully examine the
applicability criteria in 8890.1 and 91.1
of title 40 of the Code of Federal
Regulations. If you have questions
regarding the applicability of this action
to a particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

11. Legal Authority and Background
A. Statutory Authority

Authority for the actions in this
document is granted to EPA by sections
202, 203, 204, 205, 206, 207, 208, 209,
213, 215, 216, and 301(a) of the Clean
Air Act as amended (42 U.S.C. 7521,
7522, 7523, 7524, 7525, 7541, 7542,
7543, 7547, 7549, 7550, and 7601(a)).

B. Background

EPA promulgated final regulations
applicable to spark-ignition nonroad
engines at or below 19kW (Small SI
engines) on July 3, 1995 (60 FR 34582,
codified at 40 CFR Part 90) and final
regulations applicable to spark-ignition
marine outboard and personal
watercraft (including jetboat) engines
(Marine Sl engines) on October 4, 1996

(61 FR 52088, codified at 40 CFR Part
91).1

The Small Sl regulations took effect
with model year 1997 for the majority
of covered engines and in the 1998
model year for certain higher
displacement handheld engines. The
Marine Sl rule takes effect with 1998 or
1999 engines, depending upon their
usage, and involves a corporate average
standard which tightens each year
through 2006. Both rules prohibit
engine manufacturers from introducing
into commerce any engine not covered
by a certificate of conformity issued by
EPA under the regulations (40 CFR
90.1003(a)(1)(i); 40 CFR
91.1103(a)(1)(i)). The rules also prohibit
equipment and vessel manufacturers
from introducing new nonroad
equipment and vessels into commerce
unless the engine in the equipment or
vessel is certified to comply with the
applicable nonroad emission
requirements (40 CFR 90.1003(a)(5); 40
CFR 91.1103(a)(5)).2

Provisions to allow engine
manufacturers to produce replacement
engines that were not certified to
current standards were added to each of
the two rules described above by a
direct final rule issued August 7, 1997
(62 FR 42638).

A Notice of Proposed Rulemaking
(NPRMs) to adopt Phase 2 standards for
Small Sl engines has been published (63
FR 3950, January 27, 1998). No Phase 2
program is contemplated at this time for
the Marine Sl rule. The amendments
proposed below would apply to the
Phase 1 programs of both rules and be
carried forward into the future program
for Small Sl engines.

I11. Description of Proposed Revisions

A. Revision to the Definition of
Handheld To Accommodate Four Stroke
Engines

The Small Sl rule contains separate
sets of exhaust emission standards for
handheld and nonhandheld engines.
The handheld standards were set at
levels considerably less stringent than
the nonhandheld standards to
accommodate the lightweight, but high
emission, two stroke engines that have

1The preamble to the final Marine Sl rule (61 FR
52090) explains that for purposes of the Marine SI
rule, jetboats are considered as personal watercraft,
except where their engines are derived from
sterndrive or inboard type marinized automotive
blocks.

2The regulations also prohibit, in the case of any
person, the importation of uncertified Small SI
engines and Marine Sl engines manufactured after
the applicable implementation date for the engine.
The regulations also prohibit the importation of
equipment containing Small Sl engines unless the
engine is covered by a certificate of conformity. (40
CFR 90.1003(a)(1)(ii) and 40 CFR 91.1103(a)(1)(ii)).
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historically been used in handheld
equipment.

To limit the use of two stroke engines
to that equipment that really require the
weight advantage and multipositional
capability afforded by two stroke
technology, the criteria under which a
piece of equipment may be deemed
“handheld” are strictly defined by
§90.103(a)(2). Equipment must meet at
least one of the following to be
considered ““handheld’’:

(i) The engine must be used in a piece of
equipment that is carried by the operator
throughout the performance of its intended
function(s);

(ii) The engine must be used in a piece of
equipment that must operate
multipositionally, such as upside down or
sideways, to complete its intended
function(s);

(iii) The engine must be used in a piece of
equipment for which the combined engine
and equipment dry weight is under 14
kilograms, no more than two wheels are
present on the equipment and at least one of
the following attributes is also present:

(A) The operator must alternately provide
support or carry the equipment throughout
the performance of its intended function(s);
(B) The operator must provide support or
attitudinal control for the equipment
throughout the performance of its intended
function(s); and (C) The engine must be used
in a generator or pump;

(iv) The engine must be used to power one-
person augers, with a combined engine and
equipment dry weight under 20 kilograms.

Since the Small Sl rule was finalized, a
few manufacturers have introduced
lightweight four stroke engines that
have multipositional capabilities and
that have begun to be used in certain
handheld products. These engines are
somewhat heavier than two stroke
engines but have exhaust emission
levels that are much lower. One
manufacturer of lightweight equipment,
has proposed a portable pump,
historically powered by a two stroke
engine, that would exceed the 14
kilogram weight limit at 40 CFR
90.103(a)(2)(iii) because it would be
built with a small, lightweight four
stroke engine. The engine would be
much cleaner than the alternative two
stroke, but because of the weight
limitation, the equipment could not be
considered “handheld’. The lightweight
four stroke engines, while much cleaner
than required by the handheld
standards, can not yet meet the
nonhandheld standards which were set
based on the capabilities of other four
stroke engines. In theory, a heavier four
stroke engine certified to nonhandheld
standards, could be used in these
applications. However, EPA believes
that the added weight would be a
marketing problem and would cause the

manufacturers to stick with higher
emitting two stroke engines. To avoid
the undesirable situation where the
regulations encourage an equipment
manufacturer to use a higher emitting
engine, we are today proposing an
amendment to both weight limits
described above (14 kilograms in (iii)
and 20 kilograms in (iv)) that would
permit an equipment manufacturer to
exceed the weight limits in cases where
the manufacturer could demonstrate
that the extra weight was the result of
using a four stroke engine or other
technology cleaner than the otherwise
allowed two stroke.

EPA considered whether to simply
raise the weight limits across the board,
but believes that they are appropriate as
promulgated, needing only to be raised
where needed to cover the incremental
weight of cleaner technologies. Further,
raising the weight limits across the
board could, in the long run, encourage
manufacturers to convert four stroke
nonhandheld equipment to two stroke
power. EPA requests comment on
whether there are other facets to the
criteria surrounding the term
“handheld” that could impede adoption
of cleaner technology engines on these
tools.

B. Applicability of the Small SI Rule to
Engines Used in Certain Recreational
Applications

The Small Sl rule as currently written
covers all nonroad spark ignition
engines at or below 19 kW “‘used for any
purpose’’, subject to certain exclusions.
Specific exclusions are provided for
certain engines used in underground
mining, for engines used in motorcycles
that are subject to emission regulation
under 40 CFR Part 86, for engines used
in passenger aircraft, and for engines
used in recreational vehicles which
meet certain prescribed criteria.

Those criteria which serve to define
an engine as an engine used in a
recreational vehicle are: (i) The engine’s
rated speed is greater than or equal to
5,000 rpm; (ii) the engine has no
installed speed governor; (iii) the engine
is not used for the propulsion of a
marine “‘vessel” as that term is defined
by the U.S. Coast Guard; and (iv) the
engine does not meet the criteria cited
above in Section A of this preamble to
be categorized as a Class 1, IV or V
engine (i.e., the criteria by which an
engine is determined to be “handheld”).
Criteria (i) and (ii) reflect the Agency’s
belief that engines used to operate
recreational vehicles will operate at
high rated speeds and will differ
significantly in design and operation
from those used to power nonhandheld
equipment such as lawn, garden and

construction equipment. Recreational
vehicles also typically have a variable
throttle that is held open by the operator
to achieve speeds above idle and returns
to idle when released. These vehicles
experience extremely transient
operation. Further, these vehicles do not
have the types of governors commonly
present on nonhandheld lawn and
garden type engines which serve to
automatically open the throttle farther
when the engine experiences increased
loading as is encountered when, for
example, moving a lawnmower from an
area of short grass into an area of long
grass. Finally, EPA stated that the
steady-state test procedures being
adopted for the Small Sl rule would not
be appropriate for these more transient
applications.

The criteria which serve to define an
engine as ‘““handheld’ were established
to restrict the use of the more lenient
Class IlI, IV or V standards to engines in
equipment that needed to be extremely
light in weight so that it may be easily
carried or easily supported during its
operation, and/or which needed to be
able to operate multipositionally. The
need for very low weight has
historically been addressed through the
use of two stroke technology, which
produces greater power for a given
weight and size (but higher emissions)
than a four stroke engine and does so
without the need for a sump full of oil
at the bottom of the engine.

The Small SI rule was written without
the knowledge that approximately 8,000
Small Sl engines per year are built by
a variety of companies (including a
number of very small entities) for
specific application in model boats,
aircraft and cars. These engines were
not included in any calculations of
emission inventories, nor were
reductions from these engines or costs
of compliance considered in the
development of the Phase 1 Small SI
rule or the Phase 2 NPRM. EPA has no
emission data from these engines and
does not have data appropriate to
determine whether the test cycle used
for handheld (or nonhandheld) engines
is appropriate for these engines. These
vehicles are predominantly radio
controlled model airplanes and as such
are clearly “‘recreational’” in nature as
that term is generally understood.
However, according to the definition of
that term in the Small Sl rule, such
engines could be considered handheld
because of their multi positional
capabilities and therefore fall outside of
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coverage under the term “‘recreational”.3
EPA believes that these engines would
be better addressed by a future
rulemaking intended specifically to
address recreational engines. EPA is
therefore proposing in this rulemaking
to amend the existing regulations to
consider these vehicles and engines as
recreational and therefore excluded
from coverage under the Small Si rule.
Thus, engines used to propel vehicles in
flight through air provided those
engines meet the other existing criteria
to be categorized as recreational, would
be excluded from the scope of the rule.
EPA believes that model cars and boats
are not required to operate
“multipositionally’” to complete their
intended function so that the spark
ignition engines used in model cars and
boats are therefore considered
“recreational” by the existing regulatory
text and are already excluded from the
Small SI rule. EPA requests comment on
all aspects of this proposed change.

C. The Addition of Provisions to the
Marine S| Rule To Provide Phase-In
Flexibility for Small Volume
Manufacturers

The emission requirements for Marine
Sl engines were promulgated on October
4, 1996 and took effect with the 1998
model year for outboard engines and the
1999 model year for personal watercraft
and jetboats. The Marine Sl rule was
written with considerable input from
large volume marine engine
manufacturers and their association, the
National Marine Manufacturers
Association. This rule results in a 75%
reduction in exhaust hydrocarbons
when calculated from uncontrolled
engines. The standards phase in via
incremental reductions each year
through 2006. The standards will result
in considerable shifts in technology
away from high emitting two stroke
technology to cleaner four stroke or
direct injection two stroke designs.

The standards are “‘averaging
standards’ in that some engine families
are expected to be below the standards
and generate emission credits while
some are expected to be above the
standards and use credits. Similar to
other mobile source programs, these
credits may be banked for future use or
traded between manufacturers.

The phase in of the standards was
designed to permit marine engine
manufacturers to introduce new
technology engines and phase out old
technology engines in an orderly and
cost effective fashion. In addition,

3 A few of these vehicles may be controlled by
flexible tether lines, but in any case they are not
held in hand during operation.

flexible certification testing
requirements and exemptions from
production line and in-use testing
requirements were implemented for old
technology engines to reduce the
compliance costs of the rule for engines
destined for phase out.

The development of the Marine SI
rule took several years and involved
numerous meetings with manufacturers.
Both an NPRM (59 FR 55930, November
9, 1994) and SNPRM (Supplemental
Notice of Proposed Rulemaking, 61 FR
4600, February 7, 1996) were published.
Both EPA and NMMA did considerable
outreach to marine engine
manufacturers during this period to
inform them of progress and likely
requirements of various proposals.
Despite this process, there was no input
from small volume outboard and
personal watercraft engine
manufacturers until after the closing
date of the comment period for the
SNPRM. In this one comment,4 Tanaka
expressed concerns about the
appropriateness of the averaging
standards on an engine manufacturer
with likely only one engine family.
Tanaka also expressed doubts that
credits would be available in the
marketplace and whether, even if
available, they would be affordable to a
manufacturer with a very small annual
sales volume. EPA’s Response to
Comments 5 document addresses small
volume concerns by pointing out that
the final rule provided reduced
production line and in-use testing
requirements, simplified certification
procedures and administrative
flexibilities for existing technology
engines [the likely products of small
volume manufacturers]. Beyond those
flexibilities, the Response to Comments
document explains that:

For smaller volume manufacturers the final
regulation allows these manufacturers to
purchase emission credits from the market
place as an alternative to employing control
technologies to meet the standard.

Since implementation of the Marine
Sl rule began, EPA has received further
correspondence from Tanaka petitioning
EPA to amend the rule 6 on the basis
that the rule’s fleet averaging concept
provides benefits to manufacturers with

4L etter of May 13, 1996 from Randy W. Haslam,
Vice-President, Tanaka International Sales and
Marketing. Contained in the docket for this
rulemaking. (Docket No. A-98-16.)

SEPA’s Response To Comments document
prepared for the final Marine Sl rule can be found
in the docket for this rulemaking. (Docket No. A—
98-16.)

6 Letter of June 30, 1997 from Randy W. Haslam,
Vice-President, Tanaka International Sales and
Marketing. Contained in the docket for this
rulemaking. (Docket No. A-98-16.)

diverse product lines but not to a
company like Tanaka, which has only
one engine family—a very low
production, low powered engine.
Tanaka argues that its competitors could
sell similar engines with higher
emissions because they could offset
those emissions with credits from larger
engines. Tanaka desires flexibility to
continue production of its engine until
the final phase-in of the standards at
which time it will exit the market.
Tanaka believes it can comply with the
Marine Sl requirements through about
the 2002 model year through engine
improvement and credits it plans to
generate in earlier years. After that, it
desires flexibility to stage an orderly
exit from the market. It does not wish
to commit the funds necessary to meet
the final phase in standards for its low
level of U.S. sales.

EPA has also been contacted by
Inboard Marine Corporation, a low
volume manufacturer of personal
watercraft engines. This company
maintains that it is dependent upon
“off-the-shelf” technology to reduce its
emissions. Like Tanaka, it has a narrow
product line and argues that the
averaging, banking and trading program
in the Marine Sl rule can not be counted
on to provide credits through trading,
nor to provide them at a reasonable
price. Inboard Marine believes it can
comply in the early years of the Marine
Sl rule but may need relief in the late
years of the standard phase-in. It
intends to discontinue its current engine
by the final phase-in year (2005) and
meet the ultimate standards of 2006
with a redesigned engine.

EPA recognizes that the Marine SI
standards are technology forcing. Thus,
it was appropriate to include averaging,
banking and trading (ABT) provisions to
facilitate their economical
implementation. However, ABT is most
useful to manufacturers with diverse
product offerings. The two companies
mentioned above appear to be at a
disadvantage to their competitors
because of their limited offerings.
Further, EPA can not provide any
certainty that credits will be available to
them. EPA notes that in the on-highway
heavy-duty engine program, there were
no credit transactions between
manufacturers until approximately
seven years after the ABT provisions
were added to the rules.

In rules proposed since the Marine SI
rule was promulgated, EPA has gone to
considerable lengths to provide
mechanisms to ease the implementation
of new standards and requirements for
low volume producers. Both the Small
Sl Phase 2 NPRM and the Nonroad Cl
Phase 2 and 3 NPRM contain numerous
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special provisions to delay or otherwise
ease the impact of the standards on low
volume engine families, low volume
equipment manufacturers or low
volume engine manufacturers. By
contrast, the Marine Sl rule contains no
such provisions.

In this document, EPA proposes to
add provisions to the Marine Sl rule to
permit small volume engine
manufacturers to have family emission
limits (FELs) in excess of applicable
standards where credits are not
available to cover such excess. This
provision would be limited to one
period of four consecutive model years
which could not begin until the 2000
model year. EPA believes that the
affected manufacturers can likely make
changes to the affected engines to
achieve compliance with standards in
the early years and even bank a few
credits, but may have more difficulty as
the standards tighten later in the phase-
in. This flexibility would expire at the
end of the 2009 model year. EPA
believes this expiration date will
provide adequate time for small volume
engine manufacturers to adapt off the
shelf technology to their engines, if
available, or to redesign their engines to
comply with the final standards. EPA
believes that the inclusion of this
provision is consistent with its
approach in other rules, and that it will
meet the needs of small volume
manufacturers without creating adverse
impacts on air quality or adverse
competitive situations. Further, EPA
believes that the way this provision is
structured may lead the affected
manufacturers to clean up their engines
more in the early years than their
competitors. EPA proposes that the
applicability of this provision be limited
to engine manufacturers who sell no
more than 1000 marine outboards and
personal watercraft engines per year in
the United States.

Based on the technological limitations
that these small volume manufacturers
have, and their limited abilities to use
flexibilities offered by averaging,
banking, and trading to avoid increased
costs, EPA believes additional flexibility
is appropriate. The implementation of
this additional flexibility does not
change EPA’s overall conclusion that
the category of Marine Sl engines will
allow the greatest achievable emission
reduction considering technology and
cost. EPA requests comment on the
appropriate quantitative limit for this
provision and on all other aspects of
this proposal.

D. Revisions of Rules Involving
Replacement Engines To Address Issues
Related to Imported Engines

In a recent direct final rule, EPA
modified its regulations applicable to
Small Sl and Marine Sl engines (62 FR
42638, August 7, 1997) to permit the
sale of uncertified engines for
replacement purposes. The direct final
rule addressed limited instances
involving equipment built before EPA
regulations went into effect where
engine replacement is a more
economical alternative than engine
repair and certified engines are not
available to fit.

Under the direct final rule, the engine
manufacturer being approached to sell
an uncertified engine for replacement
purposes is required to first ascertain
that no certified engine produced by
itself or the manufacturer of the original
engine (if different) is available with
suitable physical or performance
characteristics to repower the
equipment. When the manufacturer
ascertains that no certified engine is
available that will fit or perform
adequately, it can sell an uncertified
engine subject to certain controls, e.g. it
must take the old engine in exchange
and the new engine must be clearly
labeled for replacement purposes only.

EPA’s Small SI and Marine Sl engines
regulations adopt the Clean Air Act
definition for the term ‘““manufacturer.”
EPA has become concerned that the
term “manufacturer’ by definition in
the Clean Air Act can include an
importer who may have had nothing to
do with the actual production of the
engine.” In such a case the requirement
to ascertain whether a certified engine
produced by itself has suitable physical
or performance characteristics could
lead to abuse. EPA is concerned that
importers could misinterpret this
provision to permit, for example, an
equipment operator to import an
uncertified engine and determine, since
the importer does not make engines,
that no certified engines are available
from itself to appropriately power the
vehicle. EPA proposes to amend the
replacement engine provisions in both
rules to require that, in cases where a
replacement engine might be imported,
the determination be made by the
manufacturer’s U.S. representative that
holds a current certificate of conformity
from EPA for the make of engine
requiring replacement. As an alternative

7Section 216(1) of the Clean Air Act defines
manufacturer as ‘““any person engaged in the
manufacturing or assembling of new * * * nonroad
engines or importing such * * * engines for resale
* * * put shall not include any dealer with respect
to* * * new nonroad engines received by him in
commerce”.

and especially if no such entity exists,
such as may happen in a piece of
imported equipment built prior to the
effective date of EPA’s regulations
whose engine manufacturer has not
certified, the equipment operator could
approach other engine manufacturers to
obtain a suitable replacement engine
under the existing replacement engine
provisions. EPA requests comment on
this proposed amendment.

1V. Environmental Benefit Assessment

This rule is being proposed to reduce
the burden or prevent abuse of various
provisions of several existing rules. No
significant air quality impacts one way
or the other are expected. The
provisions applicable to Small SI
handheld engines to accommodate
cleaner but heavier engines remove a
barrier to the incorporation of cleaner
engine technology in handheld
equipment. The provisions applicable to
recreational engines will have no
significant impact on air quality. The
subject engines were not included in
Small Sl inventory calculations or in
benefits attributed to the Small Sl rule.
The revisions to provide phase-in
flexibility to very small marine engine
manufacturers will also have no impact
on air quality. The marine rule revisions
are designed to encourage these
companies to clean up their engines as
much as possible in the early phase-in
years and may actually result in the
production of small quantities of
engines that are cleaner than those of
similar power built by larger
competitors using credits. Lastly, the
revisions to replacement engine
provisions will reduce the likelihood of
abuse in cases where older design
engines may be desired for replacement
needs.

V. Economic Impacts

The revisions contained in this
rulemaking are not expected to increase
costs for any entity. In fact, the revisions
to the recreational provisions in the
Small SI rule will eliminate potential
costs under the Small Sl rule for
affected manufacturers. The revisions
affecting the weight of handheld
equipment provide greater flexibility in
engine choice to handheld equipment
manufacturers. The revisions to the
Marine Sl rule are intended to reduce
adverse economic impacts of that rule
on small entities. The revisions to
replacement engine provisions serve
only to remove a potential unintended
benefit that would accrue only to
importers of replacement engines who
were not also engine producers.
Therefore, because this notice proposes
to alter existing provisions, and that
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alteration provides regulatory relief,
there are no additional costs to original
equipment manufacturers associated
with this specific proposal.

The costs and emission reductions
associated with the Small Sl rule were
developed for the July 3, 1995 final
rulemaking. The costs and emission
reductions associated with the Marine
Sl rule were developed for the October
4, 1996 rulemaking. Costs for future
programs for Small SI engines were
developed for the proposal of January
27, 1998. We do not believe the changes
being implemented today affect the
costs and emission reductions
published as part of those rulemakings.

VI. Public Participation

This rulemaking action is being
prepared largely as a result of letters
that have been received from engine
manufacturers concerning the various
nonroad rules that are addressed by
these revisions. Copies of all such letters
are available in the docket. EPA expects
to provide copies of this NPRM to trade
groups representing Small Sl and
Marine Sl engine and equipment
manufacturers as well as to
environmental groups and state
organizations. EPA welcomes written
comment on any aspect of the revisions
and issues discussed in this document.
EPA will hold a public hearing on this
rulemaking if anyone requests to speak
at such a forum.

EPA welcomes comment on any
aspect of these revisions and will
consider all comments presented at a
public hearing (if one occurs) as well as
all written comments received before
the deadline described above.

VII. Administrative Requirements
A. Administrative Designation

Under Executive Order 12866 (58 FR
51735, October 4, 1993), the Agency
must determine whether the regulatory
action is “significant’” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines “significant
regulatory action” as one that is likely
to result in a rule that may: (1) Have an
annual effect on the economy of $100
million or more or adversely affect in a
material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) Create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
Materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of

recipients thereof; or, (4) Raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. It has been determined that this
rule is not a “significant regulatory
action’” under the terms of Executive
Order 12866 and is therefore not subject
to OMB review.

B. The Paperwork Reduction Act

This action does not add any new
requirements under the provisions of
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq. The Office of Management
and Budget (OMB) has approved the
information collection requirements that
apply to the Small Sl final rulemaking
or the Small SI Phase 2 NPRM (60 FR
34582, July 3, 1995 and 63 FR 3950,
January 27, 1998, respectively) or
submitted to OMB in association with
the Marine Sl final rulemaking (61 FR
52088, October 4, 1996).

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,
acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information. An Agency
may not conduct or sponsor, and a
person is not required to respond to a
collection of information unless it
displays a currently valid OMB control
number. The OMB control numbers for
EPA’s regulations are listed in 40 CFR
Part 9 and 48 CFR Chapter 15.

C. Regulatory Flexibility

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
rule will not have a significant adverse
economic impact on a substantial
number of small entities. This is
because today’s document will provide
regulatory relief to both large and small

volume engine and equipment
manufacturers by excluding them from
regulation or by permitting greater
flexibility in engine choices in
equipment or by providing additional
time to comply. Therefore, | certify that
this action will not have a significant
economic impact on a substantial
number of small entities.

D. Unfunded Mandates Reform Act

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate, or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule. EPA
has determined that the action proposed
today does not include a Federal
mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector.
Therefore, EPA has not prepared a
budgetary impact statement for this
document. Moreover, no small
governments will be significantly or
uniquely impacted by this rule.

E. Executive Order 12875: Enhancing
Intergovernmental Partnerships

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
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governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule changes do not create a
mandate on State, local or tribal
governments. The rule changes do not
impose any enforceable duties on these
entities. Accordingly, the requirements
of section 1(a) of Executive Order 12875
do not apply to this rule.

F. Executive Order 13084: Consultation
and Coordination With Indian Tribal
Governments

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal governments
or EPA consults with those
governments. If EPA complied by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule changes do not
significantly or uniquely affect the
communities of Indian tribal
governments. Today’s proposed rule
changes do not create a mandate for any
tribal governments. The rule changes do
not impose any enforceable duties on
these entities. Today’s proposed rule
changes will affect only those small
spark-ignition (Small SI) engines under
19 kilowatts (kW) used in recreational
applications, cleaner four stroke small
Sl engines, existing replacement engine
provisions for Small SI and marine
spark ignition (Marine Sl) engines, and
Marine Sl small volume engine
manufacturers during the standards
phase in period. Accordingly, the
requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

G. National Technology Transfer and
Advancement Act of 1995 (NTTAA)

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (NTTAA), Pub L. 104-113,
12(d) (15 U.S.C. 272 note) directs EPA
to use voluntary consensus standards in
its regulatory activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This proposed rulemaking does not
involve technical standards. Therefore,
EPA is not considering the use of any
voluntary consensus standards.

H. Children’s Health Protection

This proposed rule is not subject to
E.O. 13045, entitled “‘Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), because it does not
involve decisions on environmental
health risks or safety risks that may
disproportionately affect children.

List of Subjects in 40 CFR Parts 90 and
91

Environmental protection, Air
pollution control, Confidential business
information, Imports, Incorporation by
reference, Labeling, Nonroad source
pollution, Reporting and recordkeeping
requirements, Research.

Dated: January 27, 1999.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, title 40, chapter I, of the Code
of Federal Regulations, is proposed to be
amended as follows:

PART 90—CONTROL OF EMISSIONS
FROM NONROAD SPARK-IGNITION
ENGINES

1. The authority citation of part 90 is
revised to read as follows:

Authority: Sections 202, 203, 204, 205,
206, 207, 208, 209, 213, 215, 216, and 301(a)
of the Clean Air Act, as amended (42 U.S.C.
7521, 7522, 7523, 7524, 7525, 7541, 7542,
7543, 7547, 7549, 7550, and 7601(a).)

2. Section 90.1(b)(5)(iv) is revised to
read as follows:

§90.1 Applicability.

* * * * *

(b)***

(5) * X *

(iv) The engine does not meet the
criteria to be categorized as a Class I,
IV or V engine, as indicated in §90.103,
except for cases where the engine will
be used only to propel a flying vehicle
forward, sideways, up, down or
backward through air.

* * * * *

3. Section 90.3 is amended by revising
the definition of Handheld equipment
engine to read as follows:

§90.3 Definitions.
* * * * *

Handheld equipment engine means a
nonroad engine that meets the
requirements specified in §90.103(a)(2)
(i) through (v).

* * * * *

4. Section 90.103 is amended by
adding paragraph (a)(2)(v) to read as
follows:

§90.103 Exhaust emission standards.

(a) * * *

(2) * * *

(v) Where a piece of equipment
otherwise meeting the requirements of
paragraphs (a)(2)(iii) or (a)(2)(iv) of this
section exceeds the applicable weight
limit, emission standards for class Ill, IV
or V, as applicable, may still apply if the
equipment exceeds the weight limit by
no more than the extent necessary to
allow for the incremental weight of a
four stroke engine or the incremental
weight of a two stroke engine having
enhanced emission control acceptable to
the Administrator. Any manufacturer
utilizing this provision to exceed the
subject weight limitations shall
maintain and make available to the
Administrator upon request,
documentation to substantiate that the
exceedence of either weight limitation is
a direct result of application of a four
stroke or enhanced two stroke engine
having the same, less or very similar
power to two stroke engines that could
otherwise be used to power the
equipment and remain within the
weight limitations.

* * * * *

5. Section 90.1003 is amended by
adding and reserving paragraphs
(b)(5)(iv) through (b)(5)(vii) and adding
paragraph (b)(5)(viii) to read as follows:

§90.1003 Prohibited acts.
* * * * *
b * X *
5 * * *

(iv) [Reserved].

(v) [Reserved].

(vi) [Reserved].

(vii) [Reserved].

(viii) In cases where an engine is to be
imported for replacement purposes
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under the provisions of this paragraph
(b), the term ““engine manufacturer”
shall not apply to an individual or other
entity that does not possess a current
Certificate of Conformity issued by EPA
under this part.

PART 91—CONTROL OF EMISSIONS
FROM MARINE SPARK-IGNITION
ENGINES

6. The authority citation of part 91 is
revised to read as follows:

Authority: Secs. 202, 203, 204, 205, 206,
207, 208, 209, 213, 215, 216, and 301(a) of
the Clean Air Act, as amended (42 U.S.C.
7521, 7522, 7523, 7524, 7525, 7541, 7542,
7543, 7547, 7549, 7550, and 7601(a).)

7. Section 91.207 is amended by
adding paragraph (e) to read as follows:

§91.207 Credit calculation and
manufacturer compliance with emission
standards.

* * * * *

(e) Notwithstanding other provisions
of this part, for model years beginning
with MY 2000, a manufacturer having a
negative credit balance during one
period of up to four consecutive model
years will not be considered to be in
noncompliance in a model year up
through and including model year 2009
where:

(1) The manufacturer has a total
annual production of engines subject to
regulation under this part of 1000 or
less; and

(2) The manufacturer has not had a
negative credit balance other than in
three immediately preceding model
years, except as permitted under
paragraph (c) of this section; and

(3) The FEL (FELSs) of the family or
families produced by the manufacturer
are no higher than those of the
corresponding family or families in the
previous model year, except as allowed
by the Administrator; and

(4) The manufacturer submits a plan
acceptable to the Administrator for
coming into compliance with future
model year standards including
projected dates for the introduction or
increased sales of engine families
having FELs below standard and
projected dates for discontinuing or
reducing sales of engines having FELs
above standard; and

(5)(i) The manufacturer has set its FEL
using emission testing as prescribed in
subpart E of this part; or

(i) The manufacturer has set its FEL
based on the equation and provisions of
§91.118(h)(1)(i) and the manufacturer
has submitted appropriate test data and
revised its FEL(s) and recalculated its
credits pursuant to the provisions of
§91.118(h)(1); or

(iii) The manufacturer has set its FEL
using good engineering judgement,
pursuant to the provisions of
§91.118(h)(1)(ii) and (h)(2).

8. Section 91.1103 is amended by
adding paragraph (b)(4)(v) to read as
follows:

§91.1103 Prohibited acts.
* * * * *
b * X *

(4) * X *

(v) In cases where an engine is to be
imported for replacement purposes
under the provisions of this paragraph
(b), the term “‘engine manufacturer”
shall not apply to an individual or other
entity that does not possess a current
Certificate of Conformity issued by EPA
under this part.

[FR Doc. 99-2450 Filed 2—-2-99; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 745

[OPPTS-62156G; FRL-6060-9]

RIN 2070-AC63

Lead; Identification of Dangerous

Levels of Lead; Notice of Public
Meeting

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; notice of public
meeting.

SUMMARY: EPA will be holding a public
meeting on a proposed rule for
managing lead in paint, dust, and soil in
residences and child-occupied facilities.
This public meeting is in response to
requests from various parties to provide
for additional participation by the
environmental justice community in the
development of the proposed rule.
DATES: The public meeting will be held
on February 16, 1999, from 9 a.m. to 12
noon. Written comments on the
proposed rule must be received on or
before March 1, 1999.

ADDRESSES: The meeting will be held at
the Hyatt Regency Washington—Capitol
Hill, 400 New Jersey Ave., NW.,
Washington D.C.

Each written comment must bear the
docket control number OPPTS-62156G.
All comments should be sent in
triplicate to: OPPT Document Control
Officer (7407), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 401 M St., SW., Rm.
G-099, East Tower, Washington, DC
20460.

Written comments and data may also
be submitted electronically to:

oppt.ncic@epa.gov. Follow the
instructions in Unit II. of this document.
No Confidential Business Information
(CBI) should be submitted through e-
mail.

All written comments which contain
information claimed as CBI must be
clearly marked as such. Three copies,
sanitized of any comments containing
information claimed as CBI, must also
be submitted and will be placed in the
public record for this rulemaking.
Persons submitting information, any
portion of which they believe is entitled
to treatment as CBI by EPA, must assert
a business confidentiality claim in
accordance with 40 CFR 2.203(b) for
each such portion. This claim must be
made at the time that the information is
submitted to EPA. If a submitter does
not assert a confidentiality claim at the
time of submission, EPA will consider
this as a waiver of any confidentiality
claim and the information may be made
available to the public by EPA without
further notice to the submitter.

FOR FURTHER INFORMATION CONTACT: For
general information: National Lead
Information Center’s Clearinghouse, 1—
800-424—-LEAD (5323). For technical
and policy questions: Jonathan
Jacobson; telephone: (202) 260-3779; e-
mail address:
jacobson.jonathan@epa.gov.

SUPPLEMENTARY INFORMATION:

l. Background

In the Federal Register of June 3, 1998
(63 FR 30302) (FRL-5791-9), EPA
published a proposed rule under section
403 of TSCA (15 U.S.C. 2683). This
proposed rule identifies lead-based
paint hazards, lead-contaminated dust,
and lead-contaminated soil in
residences and child-occupied facilities.
Section 402 of TSCA (15 U.S.C. 2682)
directs EPA to promulgate regulations
governing lead-based paint activities.
Section 404 of TSCA (15 U.S.C. 2684)
requires that any State that seeks to
administer and enforce the requirements
established by the Agency under section
402 of TSCA must submit to the
Administrator a request for
authorization of such a program.

On October 1 and November 5, 1998,
EPA announced in the Federal Register
two extensions to the comment period
for this proposed rule (63 FR 52662
(FRL—6037-7) and 63 FR 59754 (FRL—
6044-9), respectively). The latest
extension was until December 31, 1998.
EPA has received additional comments
from various parties involved with
environmental justice to extend the
comment period and to provide
additional participation by this
community in the development of the
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proposed rule. In response, EPA
reopened the public comment period
until March 1, 1999, in order to ensure
that all parties, including those that may
lack access to the various publications
in which EPA has publicized the
issuance of the proposal, have sufficient
opportunity to submit their comments.
Notice of this extension was published
in the Federal Register of January 14,
1999 (43 FR 2460) (FRL—6056-1).

EPA has also decided to hold a public
meeting with interested members of the
Agency’s National Environmental
Justice Advisory Council (NEJAC) and
the public to offer additional
opportunity for representatives of the
environmental justice community to
participate in the rulemaking process.
During the first hour of the meeting,
EPA officials will provide an overview
of the proposal, focusing on
environmental justice-related. In the
second hour of the meeting, NEJAC
members will have the opportunity to
offer oral comments on the proposed
rule. Other members of the public may
offer oral comment on a first come, first
served basis. Individuals interested in
speaking must register at the meeting
and are requested to limit their
presentations to 3 minutes in order to
allow as many persons as possible a fair
chance to participate.

I1. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, has been established for this
rulemaking under docket control
number OPPTS-62156G (including
comments and data submitted
electronically as described in this unit).
A public version of this record,
including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 12 noon
to 4 p.m., Monday through Friday,
excluding legal holidays. The official
rulemaking record is located in the
TSCA Nonconfidential Information
Center, Rm. NE-B607, 401 M St., SW.,
Washington, DC. Electronic comments
can be sent directly to EPA at:

oppt.ncic@epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comments and data will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the docket control number OPPTS—
62156G. Electronic comments on this

proposed rule may be filed online at
many Federal Depository Libraries.

List of Subjects in 40 CFR Part 745
Environmental protection, Hazardous
substances, Lead-based paint, Lead
poisoning, Reporting and recordkeeping
requirements.
Dated: January 28, 1999.
William H. Sanders, 111,

Director, Office of Pollution Prevention and
Toxics.

[FR Doc. 99-2674 Filed 2—-1-99; 2:55 pm]
BILLING CODE 6560-50-F

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA 99-5045]
RIN 2127-AH11

Federal Motor Vehicle Safety
Standards: Air Brake Systems

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Notice of proposed rulemaking;
partial grant/partial denial of petition
for rulemaking.

SUMMARY: Pursuant to the agency’s
partial grant of a petition for rulemaking
from the Truck Manufacturers
Association, NHTSA proposes to amend
the air brake standard to correct an
inconsistency between two provisions
concerning emergency brake stops,
provide that single-unit truck axles
should not be overloaded, clarify the
wheel-lock provisions by adding a
definition of “‘tandem axle,” and permit
the use of roll bars on vehicles
undergoing brake testing.

NHTSA denies requests by the
petitioner to amend the standard by
revising the braking test sequence,
changing the provisions r