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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

7 CFR Part 1788

RIN 0572-AA86

RUS Fidelity and Insurance
Requirements for Electric and
Telecommunications Borrowers
AGENCY: Rural Utilities Service, USDA.
ACTION: Final rule.

SUMMARY: The Rural Utilities Service
(RUS) is streamlining its fidelity and
insurance requirements for electric and
telecommunications systems. The rule
was last revised in 1986, and the
revisions are intended to update
requirements. The rule provides a
flexible approach to insurance that
protects the government’s security
interest in mortgaged assets and
conforms to today’s business practices.

DATES: Effective date January 4, 1999.

FOR FURTHER INFORMATION CONTACT: F.
Lamont Heppe, Jr., Director, Program
Development and Regulatory Analysis,
U.S. Department of Agriculture, Rural
Utilities Service, Room 4034 South
Bldg., 1400 Independence Avenue, SW.,
Washington, DC 20250-1522.
Telephone: 202—-720-0736. FAX: 202—
720-4120. E-mail: fheppe@rus.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12372

This rule is excluded from the scope
of Executive Order 12372,
Intergovernmental Consultation, which
may require consultation with State and
local officials. A final rule related notice
entitled ““Department Programs and
Activities Excluded from Executive
Order 12372 (50 FR 47034) determined
that RUS loans and loan guarantees
were not covered by Executive Order
12372.

Executive Order 12866

This rule has been determined to be
not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget (OMB).

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. RUS has determined that this
rule meets the applicable standards
provided in section 3 of the Executive
Order. In addition, all state and local
laws and regulations that are in conflict
with this rule will be preempted, no
retroactive effort will be given to this
rule, and, in accordance with section
212(c) of the Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6912(c)), appeal procedures must be
exhausted before an action against the
Department or its agencies may be
initiated.

Regulatory Flexibility Act Certification

RUS has determined that this rule
will not have a significant economic
impact on a substantial number of small
entities, as defined in the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
The RUS electric and
telecommunications programs provide
loans to borrowers at interest rates and
terms that are more favorable than those
generally available from the private
sector. RUS borrowers, as a result of
obtaining federal financing, receive
economic benefits that exceed any
direct economic costs associated with
complying with RUS regulations and
requirements. Moreover, this action
offers borrowers increased flexibility in
determining the appropriate insurance
coverage for their organizations which
further offsets economic costs.

National Environmental Policy Act
Certification

The Administrator of RUS has
determined that this rule will not
significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The program described by this rule is
listed in the Catalog of Federal Domestic

Assistance programs under No. 10.850,
Rural Electrification Loans and Loan
Guarantees, 10.851, Rural Telephone
Loans and Loan Guarantees, and 10.852,
Rural Telephone Bank Loans. This
catalog is available on a subscription
basis from the Superintendent of
Documents, the United States
Government Printing Office,
Washington, DC 20402-9325, telephone
number (202) 512-1800.

National Performance Review

The regulatory action is being taken as
part of the National Performance Review
program to eliminate unnecessary
regulations and improve those that
remain in force.

Information Collection and
Recordkeeping Requirements

The recordkeeping and reporting
requirements contained in this rule
were approved by the Office of
Management and Budget (OMB)
pursuant to the Paperwork Reduction
Act of 1995 (44 U.S.C. Chapter 35, as
amended) under control numbers 0572—
0032 and 0572-0031. Send questions or
comments regarding any aspect of this
collection of information, including
suggestions for reducing the burden, to
F. Lamont Heppe, Jr., Director, Program
Development and Regulatory Analysis,
Rural Utilities Service, U.S. Department
of Agriculture, Stop 1522, 1400
Independence Avenue, SW.,
Washington, DC 20250-1522.

Unfunded Mandates

This rule contains no Federal
mandates (under the regulatory
provision of Title Il of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995.

Background

The Rural Utilities Service (RUS)
makes and guarantees loans to furnish
and improve electric and
telecommunications service in rural
areas pursuant to the Rural
Electrification Act of 1936, as amended,
(7 U.S.C. 901 et seq.) (RE Act). The
security for these loans is generally a
first mortgage on the borrower’s electric
or telecommunications system. In order
to maintain the security for government
loans, the RUS debt covenants require
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borrowers to maintain adequate levels of
fidelity and insurance coverage. Such
coverage is generally carried by any
prudent business and required by any
prudent lender.

RUS regulations implementing these
fidelity and insurance requirements, 7
CFR part 1788, were last issued in 1986.
Since that time, the business and
regulatory environment of electric and
telecommunications utilities have
undergone rapid change, and the
experience and sophistication of RUS
financed systems have increased. RUS
has published a number of regulations
updating and streamlining various
requirements. The regulation is part of
this overall effort to modernize
requirements in order to improve the
delivery of customer service.

On October 8, 1998 RUS published a
proposed rule at 63 FR 54385. One
comment was received. That comment
was favorable to the rule as published
and suggested no changes in the rule.

Consequently, RUS is publishing the
final rule with no changes from the
proposed rule.

Electric distribution borrowers having
the form of mortgage found in 7 CFR
part 1718 are currently subject to
provisions similar to subpart A of this
part. All other borrowers are required to
make the first certification under
subpart A of this rule at the end of the
first complete calendar year after the
effective date of this rule. It is
contemplated that an insurance
provision similar to subpart A of this
rule will be included in all
telecommunications mortgages executed
by RUS after the effective date of this
rule and that all borrowers receiving a
telecommunications loan or loan
guarantee after such effective date will
be required to execute such a mortgage.
A provision has been included in
subpart A that places a requirement on
borrowers concerning the reporting of
irregularities that is similar to the
requirement on Certified Public
Accountants in 7 CFR part 1773.

Subparts B and C of this rule will
apply to the first contracts covered by
the rule that borrowers enter into after
the effective date of this rule.

List of Subjects in 7 CFR Part 1788

Electric power, Insurance, Loan
programs—communications, Loan
programs—energy, Reporting and
recordkeeping requirements, Rural
areas, Telecommunications.

For the reasons set forth in the
preamble, RUS amends 7 CFR Chapter
XVII by revising part 1788 to read as
follows:

PART 1788—RUS FIDELITY AND
INSURANCE REQUIREMENTS FOR
ELECTRIC AND
TELECOMMUNICATIONS
BORROWERS

Subpart A—Borrower Insurance

Requirements

Sec.

1788.1 General and definitions.

1788.2 General insurance requirements.

1788.3 Flood insurance.

1788.4 Disclosure of irregularities and
illegal acts.

1788.5 RUS endorsement required.

1788.6 RUS right to place insurance.

1788.7—1788.10 [Reserved]

Subpart B—Insurance for Contractors,

Engineers, and Architects, Electric

Borrowers

1788.11 Minimum insurance requirements
for contractors, engineers, and architects.

1788.12 Contractors’ bonds.

Subpart C—Insurance for Contractors,

Engineers, and Architects,

Telecommunications Borrowers

1788.46 General.

1788.47 Policy requirements.

1788.48 Contract insurance requirements.

1788.49 Contractors’ bond requirements.

1788.50 Acceptable sureties.

1788.51—1788.53 [Reserved]

1788.54 Compliance with contracts.

1788.55 Providing RUS evidence.
Authority: 7 U.S.C. 901 et seq.; 7 U.S.C.

1921 et seq.; 7 U.S.C. 6941 et seq.

Subpart A—Borrower Insurance
Requirements

§1788.1 General and definitions.

(a) The standard forms of documents
covering loans made or guaranteed by
the Rural Utilities Service contain
provisions regarding insurance and
fidelity coverage to be maintained by
each borrower. This part implements
those provisions by setting forth the
requirements to be met by all borrowers.

(b) As used in this part:

Borrower means any entity with any
outstanding loan made or guaranteed by
RUS.

Irregularity has the meaning found in
§1773.2.

Loan documents means the loan
agreement, notes, and mortgage
evidencing or used in conjunction with
an RUS loan.

Mortgage means the mortgage, deed of
trust, security agreement, or other
security document securing an RUS
loan.

Mortgaged property means any
property subject to the lien of a
mortgage.

RUS means the Rural Utilities Service
and includes the Rural Telephone Bank.

RUS loan means a loan made or
guaranteed by RUS.

(c) RUS may revise these
requirements on a case by case basis for
borrowers with unusual circumstances.

§1788.2 General insurance requirements.

(a) Borrowers will take out, as the
respective risks are incurred, and
maintain the classes and amounts of
insurance in conformance with
generally accepted utility industry
standards for such classes and amounts
of coverage for utilities of the size and
character of the borrower and consistent
with Prudent Utility Practice. Prudent
Utility Practice shall mean any of the
practices, methods, and acts which, in
the exercise of reasonable judgment, in
light of the facts, including but not
limited to, the practices, methods, and
acts engaged in or approved by a
significant portion of the electric utility
industry in the case of an electric
borrower or of the telecommunications
industry in the case of a
telecommunications borrowers prior
thereto, known at the time the decision
was made, would have been expected to
accomplish the desired result consistent
with cost-effectiveness, reliability,
safety, and expedition. It is recognized
that Prudent Utility Practice is not
intended to be limited to optimum
practice, method, or act to the exclusion
of all others, but rather is a spectrum of
possible practices, methods, or act
which could have been expected to
accomplish the desired result at the
lowest reasonable cost consistent with
cost-effectiveness, reliability, safety, and
expedition.

(b) The foregoing insurance coverage
shall be obtained by means of bond and
policy forms approved by regulatory
authorities having jurisdiction, and,
with respect to insurance upon any part
of the mortgaged property securing an
RUS loan, shall provide that the
insurance shall be payable to the
mortgagees as their interests may appear
by means of the standard mortgagee
clause without contribution. Each
policy or other contract for such
insurance shall contain an agreement by
the insurer that, notwithstanding any
right of cancellation reserved to such
insurer, such policy or contract shall
continue in force for at least 30 days
after written notice to each mortgagee of
suspension, cancellation, or
termination.

(c) In the event of damage to or the
destruction or loss of any portion of the
mortgaged property which is used or
useful in the borrower’s business and
which shall be covered by insurance,
unless each mortgagee shall otherwise
agree, the borrower shall replace or
restore such damaged, destroyed, or lost
portion so that such mortgaged property
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shall be in substantially the same
condition as it was in prior to such
damage, destruction, or loss and shall
apply the proceeds of the insurance for
that purpose. The borrower shall replace
the lost portion of such mortgaged
property or shall commence such
restoration promptly after such damage,
destruction, or loss shall have occurred
and shall complete such replacement or
restoration as expeditiously as
practicable, and shall pay or cause to be
paid out of the proceeds of such
insurance form all costs and expenses in
connection therewith.

(d) Sums recovered under any policy
or fidelity bond by the borrower for a
loss of funds advanced under a note
secured by a mortgage or recovered by
any mortgagee or holder of any note
secured by the mortgage for any loss
under such policy or bond shall, unless
applied as provided in the preceding
paragraph, be used as directed by the
borrower’s mortgage.

(e) Borrowers shall furnish evidence
annually that the required insurance
and fidelity coverage has been in force
for the entire year, and that the borrower
has taken all steps currently necessary
and will continue to take all steps
necessary to ensure that the coverage
will remain in force until all loans made
or guaranteed by RUS are paid in full.
Such evidence shall be in a form
satisfactory to RUS. Generally a
certification included as part of the RUS
Financial and Statistical Report filed by
the borrower annually (RUS Form 7 or
Form 12 for electric borrowers, RUS
Form 479 for telecommunications
borrowers, or the successors to these
forms) is sufficient evidence of this
coverage.

§1788.3 Flood insurance.

(a) Borrowers shall purchase and
maintain flood insurance for buildings
in flood hazard areas to the extent
available and required under the
National Flood Insurance Act of 1968,
as amended (42 U.S.C. 4001, et seq.) The
insurance should cover, in addition to
the building, any machinery,
equipment, fixtures, and furnishings
contained in the building.

(b) The National Flood Insurance
Program (see 44 CFR Part 59 et seq.)
provides for a standard flood insurance
policy; however, other existing
insurance policies which provide flood
coverage may be used where flood
insurance is available in lieu of the
standard flood insurance policy. Such
policies must be endorsed to provide:

(1) That the insurer give 30 days
written notice of cancellation or
nonrenewal to the insured with respect
to the flood insurance coverage. To be

effective, such notice must be mailed to
both the insured and RUS and other
mortgagees if any and must include
information as to the availability of
flood insurance coverage under the
National Flood Insurance Program, and

(2) That the flood insurance coverage
is at least as broad as the coverage
offered by the Standard Flood Insurance
Policy.

§1788.4 Disclosure of irregularities and
illegal acts.

(a) Borrowers must immediately
report, in writing, all irregularities and
all indications or instances of illegal
acts in its operations, whether material
or not, to RUS and the Office of the
Inspector General (OIG). See 7 CFR
1773.9(c)(3) for OIG addresses. The
reporting requirements for borrowers are
the same as those for CPA’s set forth in
§1773.9

(b) Borrowers are required to make
full disclosure to the bonding company
of the dishonest or fraudulent acts.

§1788.5 RUS endorsement required.

In the case of a cooperative or mutual
organization, RUS requires that the
following:

Endorsement Waiving Immunity From Tort
Liability”” be included as a part of each
public liability, owned, non-owned, hired
automobile, and aircraft liability, employers’
liability policy, and boiler policy:

The Insurer agrees with the Rural Utilities
Service that such insurance as is afforded by
the policy applies subject to the following
provisions:

1. The Insurer agrees that it will not use,
either in the adjustment of claims or in the
defense of suits against the Insured, the
immunity of the Insured from tort liability,
unless requested by the Insured to interpose
such defense.

2. The Insured agrees that the waiver of the
defense of immunity shall not subject the
Insurer to liability of any portion of a claim,
verdict or judgment in excess of the limits of
liability stated in the policy.

3. The Insurer agrees that if the Insured is
relieved of liability because of its immunity,
either by interposition of such defense at the
request of the Insured or by voluntary action
of a court, the insurance applicable to the
injuries on which such suit is based, to the
extent to which it would otherwise have been
available to the Insured, shall apply to
officers and employees of the Insured in their
capacity as such; provided that all defenses
other than immunity from tort liability which
would be available to the Insurer but for said
immunity in suits against the Insured or
against the Insurer under the policy shall be
available to the Insurer with respect to such
officers and employees in suits against such
officers and employees or against the Insurer
under the policy.

§1788.6 RUS right to place insurance.

If a borrower fails to purchase or
maintain the required insurance and

fidelity coverage, the mortgagees may
place required insurance and fidelity
coverage on behalf and in the name of
the borrower. The borrower shall pay
the cost of this coverage, as provided in
the loan documents.

8§1788.6—1788.10 [Reserved]

Subpart B—Insurance for Contractors,
Engineers, and Architects, Electric
Borrowers

§1788.11 Minimum insurance
requirements for contractors, engineers,
and architects.

(a) Each electric borrower shall
include the provisions in this paragraph
in its agreements with contractors,
engineers, and architects, said
agreements that are wholly or partially
financed by RUS loans or guarantees.
The borrower should replace
“Contractor” with “Engineer” or
“Architect” as appropriate.

1. The Contractor shall take out and
maintain throughout the period of this
Agreement insurance of the following
minimum types and amounts:

a. Worker’s compensation and employer’s
liability insurance, as required by law,
covering all their employees who perform
any of the obligations of the contractor,
engineer, and architect under the contract. If
any employer or employee is not subject to
workers’ compensation laws of the governing
State, then insurance shall be obtained
voluntarily to extend to the employer and
employee coverage to the same extent as
though the employer or employee were
subject to the workers’ compensation laws.

b. Public liability insurance covering all
operations under the contract shall have
limits for bodily injury or death of not less
than $1 million each occurrence, limits for
property damage of not less than $1 million
each occurrence, and $1 million aggregate for
accidents during the policy period. A single
limit of $1 million of bodily injury and
property damage is acceptable. This required
insurance may be in a policy or policies of
insurance, primary and excess including the
umbrella or catastrophe form.

c. Automobile liability insurance on all
motor vehicles used in connection with the
contract, whether owned, non-owned, or
hired, shall have limits for bodily injury or
death of not less than $1 million per person
and $1 million each occurrence, and property
damage limits of $1 million for each
occurrence. This required insurance may be
in a policy or policies of insurance, primary
and excess including the umbrella or
catastrophe form.

2. The Owner shall have the right at any
time to require public liability insurance and
property damage liability insurance greater
than those required in paragraphs (a)(1)(b)
and (a)(1)(c) of this section. In any such
event, the additional premium or premiums
payable solely as the result of such additional
insurance shall be added to the Contract
price.
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3. The Owner shall be named as Additional
Insured on all policies of insurance required
in (a)(1)(b) and (a)(1)(c) of this section.

4. The policies of insurance shall be in
such form and issued by such insurer as shall
be satisfactory to the Owner. The Contractor
shall furnish the Owner a certificate
evidencing compliance with the foregoing
requirements that shall provide not less than
30 days prior written notice to the Owner of
any cancellation or material change in the
insurance.

(b) Electric borrowers shall also
ensure that all architects and engineers
working under contract with the
borrower have insurance coverage for
Errors and Omissions (Professional
Liability Insurance) in an amount at
least as large as the amount of the
architectural or engineering services
contract but not less than $500,000.

(c) The borrower may increase the
limits of insurance if desired.

(d) The minimum requirement of $1
million of public liability insurance
does not apply to contractors
performing maintenance work,
janitorial-type services, meter reading
services, rights-of-way mowing, and jobs
of a similar nature. However, borrowers
shall ensure that the contractor
performing the work has public liability
coverage at a level determined to be
appropriate by the borrower.

(e) If requested by RUS, the borrower
shall provide RUS with a certificate
from the contractor, engineer, or
architect evidencing compliance with
the requirements of this section.

§1788.12 Contractors’ bonds.

Electric borrowers shall require
contractors to obtain contractors’ bonds
when required by part 1726, Electric
System Construction Policies and
Procedures, of this chapter. Surety
companies providing contractors’ bonds
shall be listed as acceptable sureties in
the U.S. Department of Treasury
Circular No. 570. The circular is
maintained through periodic
publication in the Federal Register and
is available on the Internet under ftp:/
/ftp.fedworld.gov/pub/tel/sureties.txt,
and on the Department of the Treasury’s
computer bulletin board at 202—-874—
6817.

Subpart C—Insurance for Contractors,
Engineers, and Architects,
Telecommunications Borrowers

§1788.46 General.

This subpart sets forth RUS policies
for minimum insurance requirements
for contractors, engineers, and architects
performing work under contracts which
are wholly or partially financed by RUS
loans or guarantees with
telecommunications borrowers.

§1788.47 Policy requirements.

(a) Contractors, engineers, and
architects performing work for
borrowers under construction,
engineering, and architectural service
contracts shall obtain insurance
coverage, as required in §1788.48, and
maintain it in effect until work under
the contracts is completed.

(b) Contractors entering into
construction contracts with borrowers
shall furnish a contractors’ bond, except
as provided for in § 1788.49, covering
all of the contractors’ undertaking under
the contract.

(c) Borrowers shall make sure that
their contractors, engineers, and
architects comply with the insurance
and bond requirements of their
contracts.

§1788.48 Contract insurance
requirements.

Contracts entered into between
borrowers and contractors, engineers,
and architects shall provide that they
take out and maintain throughout the
contract period insurance of the
following types and minimum amounts:

(a) Workers’ compensation and
employers’ liability insurance, as
required by law, covering all their
employees who perform any of the
obligations of the contractor, engineer,
and architect under the contract. If any
employer or employee is not subject to
the workers’ compensation laws of the
governing state, then insurance shall be
obtained voluntarily to extend to the
employer and employee coverage to the
same extent as though the employer or
employee were subject to the workers’
compensation laws.

(b) Public liability insurance covering
all operations under the contract shall
have limits for bodily injury or death of
not less than $1 million each
occurrence, limits for property damage
of not less than $1 million each
occurrence, and $1 million aggregate for
accidents during the policy period. A
single limit of $1 million of bodily
injury and property damage is
acceptable. This required insurance may
be in a policy or policies of insurance,
primary and excess including the
umbrella or catastrophe form.

(c) Automobile liability insurance on
all motor vehicles used in connection
with the contract, whether owned, non-
owned, or hired, shall have limits for
bodily injury or death of not less than
$1 million per person and $1 million
per occurrence, and property damage
limits of $1 million for each occurrence.
This required insurance may be in a
policy or policies of insurance, primary
and excess including the umbrella or
catastrophe form.

(d) When a borrower contracts for the
installation of major equipment by other
than the supplier or for the moving of
major equipment from one location to
another, the contractor shall furnish the
borrower with an installation floater
policy. The policy shall cover all risks
of damage to the equipment until
completion of the installation contract.

§1788.49 Contractors’ bond requirements.

Construction contracts in amounts in
excess of $250,000 for facilities shall
require contractors to secure a
contractors’ bond, on a form approved
by RUS, attached to the contract in a
penal sum of not less than the contract
price, which is the sum of all labor and
materials including owner-furnished
materials installed in the project. RUS
Form 168b is for use when the contract
exceeds $250,000. RUS Form 168c is for
use when the contractor’s surety has
accepted a Small Business
Administration guarantee and the
contract is for $1,000,000 or less. For
minor construction contracts under
which work will be done in sections
and no section will exceed a total cost
of $250,000, the borrower may waive
the requirement for a contractors’ bond.

§1788.50 Acceptable sureties.

Surety companies providing
contractors’ bonds shall be listed as
acceptable sureties in the U.S.
Department of Treasury Circular No.
570. The circular is maintained through
periodic publication in the Federal
Register and is available on the Internet
under ftp://ftp.fedworld.gov/pub/tel/
sureties.txt, and on the Department of
the Treasury’s computer bulletin board
at 202-874-6817.

§8§1788.51—1788.53 [Reserved]

§1788.54 Compliance with contracts.

It is the responsibility of the borrower
to determine, before the commencement
of work, that the engineer, architect, and
the contractor have insurance that
complies with their contract
requirements.

§1788.55 Providing RUS evidence.

When RUS shall specifically so direct,
the borrower shall also require the
engineer, the architect, and the
contractor, to forward to RUS evidence
of compliance with their contract
representative of the insurance company
and include a provision that no change
in or cancellation of any policy listed in
the certificate will be made without the
prior written notice to the borrower and
to RUS.
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Dated: December 24, 1998.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 98-34778 Filed 12—-31-98; 8:45 am]
BILLING CODE 3410-15-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78
[Docket No. 98-086-2]

Validated Brucellosis-Free States;
Alabama

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the brucellosis regulations
concerning the interstate movement of
swine by adding Alabama to the list of
validated brucellosis-free States. We
have determined that Alabama meets
the criteria for classification as a
validated brucellosis-free State. The
interim rule relieved certain restrictions
on the interstate movement of breeding
swine from Alabama.

EFFECTIVE DATE: The interim rule was
effective on August 21, 1998.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold Taft, Senior Staff Veterinarian,
National Animal Health Programs, VS,
APHIS, 4700 River Road Unit 43,
Riverdale, MD 20737-1231, (301) 734—
4916.

SUPPLEMENTARY INFORMATION:
Background

In an interim rule effective and
published in the Federal Register on
August 21, 1998 (63 FR 4477644777,
Docket No. 98-086-1), we amended the
brucellosis regulations in 9 CFR part 78
by adding Alabama to the list of
validated brucellosis-free States in
§78.43.

Comments on the interim rule were
required to be received on or before
October 20, 1998. We did not receive
any comments. Therefore, for the
reasons given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the

review process required by Executive
Order 12866.

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

PART 78—BRUCELLOSIS

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR 78 and that
was published at 63 FR 44776-44777 on
August 21, 1998.

Authority: 21 U.S.C. 111-114a-1, 114q,

115, 117, 120, 121, 123-126, 134b, and 134f;
7 CFR 2.22, 2.80, and 371.2(d).

Done in Washington, DC, this 24th day of
December 1998.

Joan M. Arnoldi,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-34745 Filed 12—-31-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78
[Docket No. 98-101-2]

Validated Brucellosis-Free States;
South Carolina

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Affirmation of interim rule as
final rule.

SUMMARY: We are adopting as a final
rule, without change, an interim rule
that amended the brucellosis regulations
concerning the interstate movement of
swine by adding South Carolina to the
list of validated brucellosis-free States.
We have determined that South
Carolina meets the criteria for
classification as a validated brucellosis-
free State. The interim rule relieved
certain restrictions on the interstate
movement of breeding swine from
South Carolina.

EFFECTIVE DATE: The interim rule was
effective on October 7, 1998.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold Taft, Senior Staff Veterinarian,
National Animal Health Programs, VS,
APHIS, 4700 River Road Unit 43,
Riverdale, MD 20737-1231, (301) 734—
4916.

SUPPLEMENTARY INFORMATION:

Background

In an interim rule effective and
published in the Federal Register on

October 7, 1998 (63 FR 53781-53783,
Docket No. 98-101-1), we amended the
brucellosis regulations in 9 CFR part 78
by adding South Carolina to the list of
validated brucellosis-free States in
§78.43.

Comments on the interim rule were
required to be received on or before
December 7, 1998. We did not receive
any comments. Therefore, for the
reasons given in the interim rule, we are
adopting the interim rule as a final rule.

This action also affirms the
information contained in the interim
rule concerning Executive Order 12866
and the Regulatory Flexibility Act,
Executive Orders 12372 and 12988, and
the Paperwork Reduction Act.

Further, for this action, the Office of
Management and Budget has waived the
review process required by Executive
Order 12866.

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

PART 78—BRUCELLOSIS

Accordingly, we are adopting as a
final rule, without change, the interim
rule that amended 9 CFR part 78 and
that was published at 63 FR 53781—
53783 on October 7, 1998.

Authority: 21 U.S.C. 111-114a-1, 114q,
115, 117, 120, 121, 123-126, 134b, and 134f;
7 CFR 2.22, 2.80, and 371.2(d).

Done in Washington, DC, this 24th day of
December 1998.

Joan M. Arnoldi,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-34744 Filed 12-31-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-72—-AD; Amendment
39-10967; AD 98-26-24]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 737-100 and —200 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment supersedes
an existing airworthiness directive (AD),
applicable to certain Boeing Model 737—
100 and —200 series airplanes, that
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currently requires replacement of
certain outboard and inboard wheel
halves with improved wheel halves;
cleaning and inspecting certain
outboard and inboard wheel halves for
corrosion, missing paint in large areas,
and cracks; and repair or replacement of
the wheel halves with serviceable wheel
halves, if necessary. That AD was
prompted by a review of the design of
the flight control systems on Model 737
series airplanes. This amendment
requires that the actions be
accomplished in accordance with
revised service information. The actions
specified by this AD are intended to
prevent failure of the wheel flanges,
which could result in damage to the
hydraulics systems, jammed flight
controls, loss of electrical power, or
other combinations of failures; and
consequent reduced controllability of
the airplane.

DATES: Effective February 8, 1999.

The incorporation by reference of
Allied Signal Service Bulletin 737-32—
026, dated June 27, 1988, including
Attachment 1, dated January 17, 1978,
and Attachment 2, dated June 27, 1988,
is approved by the Director of the
Federal Register as of February 8, 1999.

The incorporation by reference of
certain other publications, as listed in
the regulations, was approved
previously by the Director of the Federal
Register as of September 16, 1997 (62 FR
43067, August 12, 1997).

ADDRESSES: The service information
referenced in this AD may be obtained
from Allied Signal Aerospace Company,
Bendix Wheels and Brakes Division,
South Bend, Indiana 46624; and Bendix,
Aircraft Brake and Strut Division, 3520
Westmoor Street, South Bend, Indiana
46628-1373. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
David Herron, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Transport Airplane
Directorate, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2672; fax (425) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 97-17-01,
amendment 39-10102 (62 FR 43067,
August 12, 1997), which is applicable to
certain Boeing Model 737-100 and -200
series airplanes, was published in the

Federal Register on July 9, 1998 (63 FR
37072). The action proposed to continue
to require replacement of certain
outboard and inboard wheel halves with
improved wheel halves; cleaning and
inspecting certain outboard and inboard
wheel halves for corrosion, missing
paint in large areas, and cracks; and
repair or replacement of the wheel
halves with serviceable wheel halves, if
necessary. The action also proposed to
require that the actions be accomplished
in accordance with revised service
information.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
three comments received.

The commenters support the
proposed rule.

Explanation of Changes Made to This
Final Rule

The notice of proposed rulemaking
(NPRM) references Allied Signal Service
Bulletin No. 737-32-026, dated June 27,
1998, including Attachment 1, dated
January 17, 1978, and Attachment 2,
dated June 27, 1988, as the appropriate
source of service information for
accomplishment of the actions specified
in paragraph (a)(1) of the NPRM.
However, the FAA intended to give
credit to any operator that may have
accomplished the actions previously in
accordance with Allied Signal Service
Bulletin No. 737-32-026, dated April
26, 1988 (which was referenced as the
appropriate source of service
information for accomplishment of
certain actions in AD 97-17-01).
Reference to Allied Signal Service
Bulletin No. 737-32-026, dated April
26, 1988, was inadvertently omitted
from paragraph (a)(1) of the NPRM.
Therefore, the FAA has revised the final
rule to specify that accomplishment of
the actions specified in paragraphs
(@)(2)(i), (a)(1)(ii), and (a)(1)(iii) of this
AD in accordance with Allied Signal
Service Bulletin No. 737-32-026, dated
April 26, 1988, or Allied Signal Service
Bulletin No. 737-32-026, dated June 27,
1988, including Attachment 1, dated
January 17, 1978, and Attachment 2,
dated June 27, 1988; prior to the
effective date of this AD; is acceptable
for compliance with the applicable
requirements of this AD.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the change

described previously. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

There are approximately 634 Model
737-100 and —200 series airplanes of the
affected design in the worldwide fleet.
The FAA estimates that 241 airplanes of
U.S. registry will be affected by this AD.

Because this AD merely requires that
the actions currently required by AD
97-17-01 be accomplished in
accordance with revised service
information, the AD adds no additional
costs and requires no additional work to
be performed by affected operators. The
current costs associated with this
amendment are reiterated in their
entirety (as follows) for the convenience
of affected operators.

The FAA estimates that it will take
approximately 4 work hours per
airplane to accomplish the required
replacement of wheel halves, at an
average labor rate of $60 per work hour.
Required parts will cost approximately
$20,212 per airplane. Based on these
figures, the cost impact of the required
replacement on U.S. operators is
estimated to be $4,928,932, or $20,452
per airplane.

The FAA also estimates that it will
take approximately 2 work hours per
airplane to accomplish the required
cleaning and inspection, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
required cleaning and inspection on
U.S. operators is estimated to be
$28,920, or $120 per airplane.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
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been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-10102 (62 FR
43067, August 12, 1997), and by adding
a new airworthiness directive (AD),
amendment 39-10967, to read as
follows:

98-26-24 Boeing: Amendment 39-10967.
Docket 98—-NM-72—-AD. Supersedes AD
97-17-01, Amendment 39-10102.

Applicability: Model 737-100 and —200
series airplanes equipped with Bendix main

wheel assemblies having part number (P/N)

2601571-1, certificated in any category.

Note 1: This AD applies to each airplane

identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c)(1) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the wheel flanges,
which could result in damage to the
hydraulics systems, jammed flight controls,
loss of electrical power, or other
combinations of failures; and consequent
reduced controllability of the airplane;
accomplish the following:

Note 2: Allied Signal, Aircraft Landing
Systems, Service Information Letter (SIL)
#619, dated February 26, 1997, is an
additional source of service information for
appropriate wheel half serial numbers.

(a) For airplanes equipped with a Bendix
main wheel assembly having P/N 2601571~
1 with an inboard wheel half with serial
number (S/N) B-5898 or lower, or S/N H—
1721 or lower; or with an outboard wheel
half with S/N B-5898 or lower, or S/N H-
0863 or lower; accomplish the following:

(1) Within 180 days after September 16,
1997 (the effective date of AD 97-17-01,
amendment 39-10102, 62 FR 43067), and
thereafter at each tire change until the
replacement required by paragraph (b) of this
AD is accomplished: Accomplish the actions
specified in paragraphs (a)(1)(i), (a)(1)(ii), and
(a)(2)(iii) of this AD, in accordance with the
Accomplishment Instructions of Allied
Signal Service Bulletin No. 737-32-026,
dated April 26, 1988, or Allied Signal Service
Bulletin No. 737-32-026, dated June 27,
1988, including Attachment 1, dated January
17,1978, and Attachment 2, dated June 27,
1988. After the effective date of this AD, only
Allied Signal Service Bulletin No. 737-32—
026, dated June 27, 1998, including
Attachment 1, dated January 17, 1978, and
Attachment 2, dated June 27, 1988, shall be
used.

(i) Clean any inboard and outboard wheel
half specified in paragraph (a) of this AD.
And

(ii) Inspect the wheel halves for corrosion
or missing paint. If any corrosion is found,
or if any paint is missing in large areas, prior
to further flight, strip or remove paint, and
remove any corrosion. And

(iii) Perform an eddy current inspection to
detect cracks of the bead seat area.

(2) If any cracking is found during the
inspections required by this paragraph, prior
to further flight, repair or replace the wheel
halves with serviceable wheel halves in
accordance with procedures specified in the
Component Maintenance Manual.

(b) For airplanes equipped with a Bendix
main wheel assembly having P/N 2601571~
1 with an inboard wheel half with S/N B—

5898 or lower, or S/N H-1721 or lower; or
with an outboard wheel half with S/N B—
5898 or lower, or S/N H-0863 or lower;
accomplish the following: Within 2 years
after September 16, 1997, accomplish the
actions specified in paragraphs (b)(1) and
(b)(2) of this AD, in accordance with Bendix
Service Information Letter 392, Revision 1,
dated November 15, 1979. Accomplishment
of the replacement constitutes terminating
action for the repetitive inspections required
by paragraph (a) of this AD.

(1) Remove any inboard wheel half
specified in paragraph (b) of this AD, and
replace it with an inboard wheel half having
P/N 2607046, S/N 5899 or greater, or S/N H—
1722 or greater. And

(2) Remove any outboard wheel half
specified in paragraph (b) of this AD, and
replace it with an outboard wheel half having
P/N 2607047, S/N B-5899 or greater, or S/N
H-0864 or greater.

(c)(1) An alternative method of compliance
or adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

(2) Alternative methods of compliance,
approved previously in accordance with AD
97-17-01, amendment 39-10102, are
approved as alternative methods of
compliance with this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) Except as provided by paragraph (a)(2)
of this AD, the actions shall be done in
accordance with Bendix Service Information
Letter 392, Revision 1, dated November 15,
1979; Allied Signal Service Bulletin No. 737-
32-026, dated April 26, 1988; or Allied
Signal Service Bulletin No. 737-32-026,
dated June 27, 1998; including Attachment 1,
dated January 17, 1978, and Attachment 2,
dated June 27, 1988; which contains the
following list of effective pages:

Page No Revision level shown on page Date shown on page
LB it OFIGINAL ..ttt June 27, 1988.
Attachment 1
T=14 oo s OFIGINAL .eiiiie e January 17, 1978.
Attachment 2
T PSR (O 4T |13 F- | SRR June 27, 1988.




8 Federal Register/Vol. 64, No. 1/Monday, January 4, 1999/Rules and Regulations

(1) The incorporation by reference of
Allied Signal Service Bulletin 737-32-026,
dated June 27, 1988, including Attachment 1,
dated January 17, 1978, and Attachment 2,
dated June 27, 1988, is approved by the
Director of the Federal Register in accordance
with 5 U.S.C. 552(a) and 1 CFR part 51.

(2) The incorporation by reference of
Bendix Service Information Letter 392,
Revision 1, dated November 15, 1979; and
Allied Signal Service Bulletin No. 737-32—
026, dated April 26, 1988; was approved
previously by the Director of the Federal
Register as of September 16, 1997 (62 FR
43067, August 12, 1997).

(3) Copies may be obtained from Allied
Signal Aerospace Company, Bendix Wheels
and Brakes Division, South Bend, Indiana
46624; and Bendix Aircraft Brake and Strut
Division, 3520 Westmoor Street, South Bend,
Indiana 46628-1373. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(f) This amendment becomes effective on
February 8, 1999.

Issued in Renton, Washington, on
December 17, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-34097 Filed 12—-31-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ACE-44]

Remove Class D Airspace; Fort
Leavenworth, KS

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This document confirms the
effective date of a direct final rule which
removes Class D airspace at Fort
Leavenworth, KS.

DATES: The direct final rule published at
63 FR 57585 is effective on 0901 UTC,
January 28, 1999.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone (816) 426-3408.
SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on October 18, 1998 (63 FR
57585). The FAA uses the direct final
rulemaking procedure for a non-

controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 28, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Issued in Kansas City, MO on December
11, 1998.
Christopher R. Blum,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 98-34772 Filed 12—-31-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—-ACE-58]

Amendment to Class E Airspace;
Dubuque, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Class E
airspace area at Dubuque Regional
Airport, Dubuque, IA. A review of the
Class E airspace area for Dubuque
Regional Airport indicates it does not
comply with the criteria for 700 feet
Above Ground Level (AGL) airspace
required for diverse departures as
specified in FAA Order 7400.2D. The
Class E airspace has been enlarged to
conform to the criteria of FAA Order
7400.2D. The intended effect of this rule
is to provide additional controlled Class
E airspace for aircraft operating under
Instrument Flight Rules (IFR) and
comply with the criteria of FAA Order
7400.2D.

DATES: Effective date: 0901 UTC, March
25, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
February 2, 1999.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
Administration, Docket Number 98—
ACE-58, 601 East 12th Street, Kansas
City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for

the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426-3408.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 revises the
Class E airspace at Dubuque, 1A. A
review of the Class E airspace for
Dubuque Regional Airport indicates it
does not meet the criteria for 700 feet
AGL airspace required for diverse
departures as specified in FAA Order
7400.2D. the criteria in FAA Order
7400.2D for an aircraft to reach 1200 feet
AGL is based on a standard climb
gradient of 200 feet per mile plus the
distance from the ARP to the end of the
outermost runway. Any fractional part
of a mile is converted to the next higher
tenth of a mile. The amendment at
Dubuque Regional Airport, 1A, will
provide additional controlled airspace
for aircraft operating under IFR and
comply with the criteria of FAA Order
7400.2D. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9F, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
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date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Comments wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—ACE-58."" The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and

responsibilities among the various
levels of government. Therefore, in

accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “*significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IA E5 Dubuque, IA [Revised]

Dubuque Regional Airport, 1A

(Lat. 42°24'11" N., long. 90°42'33" W.)
Dubuque VORTAC

(Lat. 42°24'05" N., long. 90°42'33" W.)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Dubuque Regional Airport and
within 2.6 miles each side of the 321° radial
of the Dubuque VORTAC extending from the
VORTAC to 7 miles northwest of the airport
and within 3 miles each side of the 133°
radial of the Dubuque VORTAC extending

from the VORTAC to 13.5 miles southeast of
the airport and within 3 miles each side of
the 189° radial of the Dubuque VORTAC
extending from the VORTAC to 7.4 miles
south of the airport.
* * * * *

Issued in Kansas City, MO, on December
11, 1998.
Christopher R. Blum,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 98-34776 Filed 12-31-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ACE-43]

Amendment to Class E Airspace;
Meade, KS; Correction

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date and correction.

SUMMARY: This document confirms the
effective date of a direct final rule which
revises the Class E airspace at Meade,
KS, and corrects the geographic
coordinates of the Airport Reference
Point (ARP) for Meade Municipal
Airport as published in the direct final
rule.
DATES: The direct final rule published at
63 FR 54350 is effective on 0901 UTC,
January 28, 1999.

This correction is effective on January
28, 1999.
FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone: (816) 426-3408.
SUPPLEMENTARY INFORMATION: On
October 9, 1998, the FAA published in
the Federal Register a direct final rule;
request for comments which revises the
Class E airspace at Meade, KS (FR
Document 98-27249, 63 FR 54350,
Airspace Docket No. 98—ACE-43). An
error was subsequently discovered in
the geographic coordinates for the
Meade Municipal Airport ARP. After
careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require adoption of the
rule. The FAA has determined that this
correction will not change the meaning
of the action nor add any additional
burden on the public beyond that
already published. This action corrects
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the geographic coordinates of the Meade
Municipal Airport ARP and confirms
the effective date of the direct final rule.

The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written averse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 28, 1999. No adverse comments
were received, and thus this notice
confirms that this direct final rule will
become effective on that date.

Correction

In rule FR Doc. 98-27249 published
in the Federal Register on October 9,
1998, 63 FR 54350, make the following
correction to the Meade, KS, Class E
airspace designation incorporated by
reference in 14 CFR 71.1:

§71.1 [Corrected]

ACE KS E5 Meade, KS [Corrected]

On page 54351, in the third column, under
Meade Municipal Airport, KS correct “(lat.
37°16'37" N., long. 100°21'23" W.) to read
“(lat. 37°16'46" N., long. 100°21'23" W.)”

Issued in Kansas City, MO on December 1,
1998.

Bryan H. Burleson,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 98-34774 Filed 12—-31-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ACE-52]

Amendment to Class E Airspace;
Perry, 1A

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Class E
airspace area at Perry Municipal
Airport, Perry, IA. A review of the Class
E airspace area for Perry Municipal
Airport indicates it does not comply
with the criteria for 700 feet Above
Ground Level (AGL) airspace required
for diverse departures as specified in
FAA Order 7400.2D. The Class E
airspace has been enlarged to conform
to the criteria of FAA Order 7400.2D.

The intended effect of this rule is to
provide additional controlled Class E
airspace for aircraft operating under
Instrument flight Rules (IFR) and
comply with the criteria of FAA Order
7400.2D.

DATES: Effective date: 0901 UTC, March
25, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
January 28, 1999.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
Administration, Docket Number 98—
ACE-52, 601 East 12th Street, Kansas
City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:

Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426—3408.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 revises the
Class E airspace at Perry, IA. A review
of the Class E airspace for Perry
Municipal Airport indicates it does not
meet the criteria for 700 feet AGL
airspace required for diverse departures
as specified in FAA Order 7400.2D. The
criteria in FAA Order 7400.2D for an
aircraft to reach 1200 feet AGL is based
on a standard climb gradient of 200 feet
per mile plus the distance from the ARP
to the end of the outermost runway. Any
fractional part of a mile is converted to
the next higher tenth of a mile. The
amendment at Perry Municipal Airport,
IA, will provide additional airspace for
aircraft operating under IFR and comply
with the criteria of FAA Order 7400.2D.
The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
earth are published in paragraph 6005 of
FAA Order 7400.9F, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendments will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit a
comment, a document withdrawing the
direct final rule will be published in the
Federal Register, and a notice of
proposed rulemaking may be published
with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
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interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response in this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—ACE-52."” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, | certify this regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,

dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE IAE5 Perry, IA [Revised]

Perry Municipal Airport, |1A

(Lat 41°49'41"N., long. 94°09'36"W.)
Perry NDB

(Lat. 41°49'50""N., long. 94°09'38"W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Perry Municipal Airport and within
2.6 miles each side of the 151° bearing from
Perry NDB extending from the 6.4-mile
radius to 7 miles southeast of the airport and
within 2.6 miles each side of the 316° bearing
from the Perry NDB extending from the 6.4-
mile radius to 7 miles northwest of the
airport, excluding that airspace within the
Des Moines, IA, and the Jefferson, IA, Class
E5 airspace.

* * * * *

Issued in Kansas City, MO, on December 7,
1998.

Jack L. Skelton,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 98-34771 Filed 12-31-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—ACE-57]

Amendment to Class E Airspace; Fort
Madison, IA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action amends Class E
airspace area at Fort Madison Municipal
Airport, Fort Madison, 1A. A review of
the Class E airspace are for Fort
Madison Municipal Airport indicates it
does not comply with the criteria for
700 feet Above Ground Level (AGL)
airspace required for diverse departures
as specified in FAA Order 7400.2D. The
Class E airspace has been enlarged to
conform to the criteria of FAA Order
7400.2D. The intended effect of this rule
is to provide additional controlled Class
E airspace for aircraft operating under
Instrument Flight Rules (IFR) and
comply with the criteria of FAA Order
7400.2D.
DATES: 0901 UTC, March 25, 1999.
Comments for inclusion in the Rules
Docket must be received on or before
February 2, 1999.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
Administration, Docket Number 98—
ACE-57, 601 East 12th Street, Kansas
City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426—3408.

SUPPLEMENTARY INFORMATION: This
amendment to 14 CFR 71 revises the
Class E Airspace at Fort Madison, IA. A
review of the Class E airspace for Fort
Madison Municipal Airport indicates it
does not meet the criteria for 700 feet
AGL airspace required for diverse
departures as specified in FAA Order
7400.2D. The criteria in FAA Order
7400.2D for an aircraft to reach 1200 feet
AGL is based on a standard climb
gradient of 200 feet per mile plus the
distance from the ARP to the end of the
outermost runway. Any fractional part
of a mile is converted to the next higher
tenth of a mile. The amendment at Fort
Madison Municipal Airport, 1A, will
provide additional controlled airspace
for aircraft operating under IFR and
comply with the criteria of FAA Order
7400.2D. The area will be depicted on
appropriate aeronautical charts. Class E
airspace areas extending upward from
700 feet or more above the surface of the
Earth are published in paragraph 6005
of FAA Order 7400.9F, dated September
10, 1998, and effective September 16,
1998, which is incorporated by
reference in 14 CFR 71.1. The Class E
airspace designation listed in this
document will be published
subsequently in the Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
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altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 98—ACE-57.”” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, I certify that this
regulation (1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.0F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more

above the surface of the earth.
* * * * *

ACE IA E5 Fort Madison, IA [Revised]

Fort Madison Municipal Airport, IA
(Lat. 40°39'33" N., long. 91°19'37" W.)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Fort Madison Municipal Airport
and within 1.8 miles each side of the 078°
bearing from the Fort Madison Municipal
Airport extending from the 6.4-mile radius to
8.2 miles northeast of the airport.

* * * * *

Issued in Kansas City, MO, on December
11, 1998.

Christopher R. Blum,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 98-34770 Filed 12—-31-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-ASW-46]

Revision of Class E Airspace; Hugo,
OK

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This notice confirms the
effective date of a direct final rule which
revises Class E airspace at Hugo, OK.

EFFECTIVE DATE: The direct final rule
published at 63 FR 55531 is effective
0901 UTC, January 28, 1999.

FOR FURTHER INFORMATION CONTACT:

Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0520, telephone: 817—
222-5593.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on October 16, 1998 (63 FR
55531). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 28, 1999. No adverse comments
were received, and thus this action
confirms that this direct final rule will
be effective on that date.
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Issued in Fort Worth, TX on December 22,
1998.

Albert L. Viselli,

Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 98-34769 Filed 12-31-98; 8:45 am)]

BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—ASW-45]

Establishment of Class E Airspace;
Oak Grove, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This notice confirms the
effective date of a direct final rule which
establishes Class E airspace at Oak
Grove, LA.

EFFECTIVE DATE: The direct final rule
published at 63 FR 55530 is effective
0901 UTC, January 28, 1999.

FOR FURTHER INFORMATION CONTACT:

Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 761930520, telephone: 817—
222-5593.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on October 16, 1998 (63 FR
55530). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 28, 1999. No adverse comments
were received, and thus this action
confirms that this direct final rule will
be effective on that date.

Issued in Forth Worth, TX, on December
22,1998.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 98-34768 Filed 12—31-98; 8:45 am]

BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-ASW-44]

Establishment of Class E Airspace;
Carrizo Springs, Glass Ranch Airport,
X

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: This notice confirms the
effective date of a direct final rule which
establishes Class E airspace at Carrizo
Springs, Glass Ranch Airport, TX.

EFFECTIVE DATE: The direct final rule
published at 63 FR 50992 is effective
0901 UTC, January 28, 1999.

FOR FURTHER INFORMATION CONTACT:
Donald J. Day, Airspace Branch, Air
Traffic Division, Southwest Region,
Federal Aviation Administration, Fort
Worth, TX 76193-0520, telephone: 817—
222-5593.

SUPPLEMENTARY INFORMATION: The FAA
published this direct final rule with a
request for comments in the Federal
Register on September 24, 1998 (63 FR
50992). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, were received
within the comment period, the
regulation would become effective on
January 28, 1999. No adverse comments
were received, and thus this action
confirms that this direct final rule will
be effective on that date.

Issued in Fort Worth, TX, on December 22,
1998.
Albert L. Viselli,
Acting Manager, Air Traffic Division,
Southwest Region.
[FR Doc. 98-34766 Filed 12—31-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 300

[Docket No. 980602143-8309-02; 1.D.
040197B]

RIN 0648—-Al199

High Seas Fishing Compliance Act;
Vessel Identification and Reporting
Requirements; OMB Control Numbers

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement vessel identification and
reporting requirements under the High
Seas Fishing Compliance Act (HSFCA).
This rule requires vessels possessing
permits issued under the HSFCA to be
marked for identification purposes and
to report their catches and effort when
fishing on the high seas. This action is
necessary to comply with the HSFCA.
DATES: Effective February 3, 1999.
ADDRESSES: Northeast Region, NMFS,
One Blackburn Drive, Gloucester, MA
01930-2298; Southeast Region, NMFS,
9721 Executive Center Drive, N., St.
Petersburg, FL 33702; Southwest
Region, NMFS, 501 West Ocean Blvd.,
Suite 4200, Long Beach, CA 90802—
4213; Northwest Region, NMFS, 7600
Sand Point Way, NE., BIN C15700, Bldg.
1, Seattle, WA 98115; Alaska Region,
NMFS, 709 West Ninth Street, Suite
401, P.O. Box 21668, Juneau, AK 99802.
FOR FURTHER INFORMATION CONTACT:
Robert A. Dickinson, (301) 713-2276.
SUPPLEMENTARY INFORMATION: The
HSFCA (16 U.S.C. 5501 et seq.)
implements the United Nations Food
and Agriculture Organization (FAO)
Agreement to Promote Compliance with
International Conservation and
Management Measures by Fishing
Vessels on the High Seas (Agreement).
The HSFCA requires U.S. vessels fishing
on the high seas to possess a permit
issued under the HSFCA. As used in the
HSFCA, the term “high seas’ means the
waters beyond the territorial sea or
exclusive economic zone (or the
equivalent) of any nation, to the extent
that such territorial sea or exclusive
economic zone (or the equivalent) is
recognized by the United States.
Additional information on the
Agreement and the HSFCA is published
at 61 FR 11751, March 22, 1996, and 61
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FR 35548, July 5, 1996. Regulations at
50 CFR part 300, subpart B govern
permit application and issuance
procedures under the HSFCA.

The HSFCA also prescribes that
licensed U.S. vessels operating on the
high seas be marked for identification
purposes and report their catches on the
high seas. A proposed rule to implement
vessel identification and reporting
requirements was published at 63 FR
34624, June 25, 1998. The proposed rule
requested public comments. No
comments were received.

NMFS has endeavored to minimize
duplication of reporting requirements
and to ensure that, to the extent
practicable, the regulations issued by
this action are consistent with
regulations implementing fishery
management plans (FMPs) under the
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) (16 U.S.C. 1801
et seq.) and regulations implementing
other Federal fishery management
statutes (e.g., regulations implementing
the Antarctic Marine Living Resources
Convention Act).

NMFS proposed to implement vessel
identification requirements under the
HSFCA by considering licensed vessels
that are already marked according to
regulations implementing Federal
fishery statutes as being appropriately
marked for purposes of the HSFCA. For
vessels not so marked, NMFS proposed
to specify identification requirements
for licensed vessels based on the FAO
Standard Specifications for the Marking
and Identification of Fishing Vessels.
The proposed vessel identification
regulations are adopted as final without
change.

NMFS proposed to implement vessel
reporting requirements under the
HSFCA by considering vessel operators
already reporting high seas catch and
effort in conformity with regulations
implementing Federal fishery statutes as
meeting HSFCA reporting requirements.
It was proposed that vessel operators
not already so reporting be required to
meet HSFCA reporting requirements by
completing gear-specific logs, to be
available from NMFS Regional
Administrators (see ADDRESSES), except
that vessel operators in the albacore
fishery of the Pacific Ocean would meet
their HSFCA reporting requirements by
completing the ““U.S. Pacific Albacore
Logbook,” to be available from the
NMFS Southwest Regional
Administrator (see ADDRESSES). The
proposed vessel reporting regulations
are adopted as final without change.

Sources for listed reporting forms for
specified fisheries may be found in the
applicable implementing regulations;

the “U.S. Pacific Albacore Logbook”
may be obtained from the NMFS
Southwest Region (see ADDRESSES);
gear-specific log forms (consisting of
forms for the following gear types:
Longline/gillnet, purse seine, troll/pole
and line, trawl, trap, mothership and
‘““‘other’’) may be obtained from the
NMFS Regional Office (see ADDRESSES)
from which a vessel’s HSFCA permit
was issued.

NMEFS also proposed to revise the
existing regulations to clarify the
conditions under which a U.S. vessel is
eligible for a permit and the scope of
permit sanction authority under the
HSFCA. The proposed revisions
regarding permit eligibility and sanction
authority are adopted as final without
change.

Operators of U.S. vessels fishing on
the high seas are reminded of their
responsibility under the Marine
Mammal Protection Act (MMPA) (16
U.S.C. 1361 et seq.) to report all
incidental injuries and mortalities of
marine mammals that occur as a result
of commercial fishing operations.
MMPA reporting forms and additional
information about the MMPA can be
obtained through NMFS Regional
Offices (see ADDRESSES).

Under NOAA Administrative Order
205-11, 7.01, dated December 17, 1990,
the Under Secretary for Oceans and
Atmosphere has delegated to the
Assistant Administrator for Fisheries,
NOAA, the authority to sign material for
publication in the Federal Register.

Classification

This final rule has been determined to
be not significant for purposes of E.O.
12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration when
this rule was proposed that it would not
have a significant economic impact on
a substantial number of small entities.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
prepared.

This rule contains two collection-of-
information requirements subject to the
Paperwork Reduction Act. These
collection-of-information requirements
have been approved by the Office of
Management and Budget (OMB). The
first collection-of-information
requirement pertains to vessel
identification requirements for vessels
not already marked for identification
purposes in accordance with the
implementing regulations of a FMP or
Federal fishery management statute. The

collection of this information has been
approved under OMB control number
0648-0348. The second collection-of-
information requirement pertains to
reporting of catch and effort by those
vessels not otherwise required to report
high seas catches and effort. The
collection of this information has been
approved under OMB control number
0648-0349.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection-of-information subject to the
requirements of the Paperwork
Reduction Act unless that collection-of-
information displays a currently valid
OMB control number.

List of Subjects
15 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 300

Exports, Fisheries, Marine resources,
Reporting and recordkeeping
requirements, Treaties.

Dated: December 24, 1998.
Andrew A. Rosenberg,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 15 CFR Chapter IX and 50
CFR Chapter I1l are amended as follows:

15 CFR Chapter IX

PART 902— NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

2.In §902.1, paragraph (b), the table
is amended by adding in the left column
under 50 CFR, in numerical order,
©300.14" and ““300.17”, and in the right
column, in corresponding positions, the
control numbers “-0348"" and ‘‘-0349”,
as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.
* * * * *

(b)***

CFR part or section
where the information
collection requirement

is located

Current OMB control
number (All numbers
begin with 0648-)

50 CFR
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CFR part or section
where the information
collection requirement

Current OMB control
number (All numbers
begin with 0648-)

is located
* * * * *
300.14 -0348
300.17 -0349
* * * * *

50 CFR Chapter 111

PART 300—INTERNATIONAL
FISHERIES REGULATIONS

3. The authority citation for subpart B
continues to read as follows:

Authority: 16 U.S.C. 5501 et seq.

4. 1n §300.13, (a)(1) introductory text
is revised to read as follows:

§300.13 Vessel permits.

(a) * X %

(1) Any high seas fishing vessel of the
United States is eligible to receive a
permit under this subpart, unless the
vessel was previously authorized to be
used for fishing on the high seas by a

foreign nation, and —
* * * * *

5. In §300.14, the section heading is
revised, and text is added to read as
follows:

§300.14 Vessel identification.

(a) General. A vessel permitted under
this subpart must be marked for
identification purposes in accordance
with this section.

(b) Marking. Vessels must be marked
either:

(1) In accordance with vessel
identification requirements specified in
Federal fishery regulations issued under
the Magnuson-Stevens Act or under
other Federal fishery management
statutes; or

(2) In accordance with the following
identification requirements:

(i) A vessel must be marked with its
IRCS, or, if not assigned an IRCS, must
be marked (in order of priority) with its
Federal, state, or other documentation
number appearing on its high seas
fishing permit;

(ii) The markings must be displayed at
all times on the vessel’s side or
superstructure, port and starboard, as
well as on a deck;

(iii) The markings must be placed so
that they do not extend below the
waterline, are not obscured by fishing
gear, whether stowed or in use, and are
clear of flow from scuppers or overboard
discharges that might damage or
discolor the markings;

(iv) Block lettering and numbering
must be used;

(v) The height of the letters and
numbers must be in proportion to the
size of the vessel as follows: for vessels
25 meters (m) and over in length, the
height of letters and numbers must be
no less than 1.0 m; for vessels 20 m but
less than 25 m in length, the height of
letters and numbers must be no less
than 0.8 m; for vessels 15 m but less
than 20 m in length, the height of letters
and numbers must be no less than 0.6
m; for vessels 12 m but less than 15 m
in length, the height of letters and
numbers must be no less than 0.4 m; for
vessels 5 m but less than 12 m in length,
the height of letters and numbers must
be no less than 0.3 m; and for vessels
under 5 m in length, the height of letters
and numbers must be no less than 0.1

m;

(vi) The height of the letters and
numbers to be placed on decks must be
no less than 0.3 m;

(vii) The length of the hyphen(s), if
any, must be half the height (h) of the
letters and numbers;

(viii) The width of the stroke for all
letters, numbers, and hyphens must be
h/6;

(ix) The space between letters and/or
numbers must not exceed h/4 nor be
less than h/6;

(X) The space between adjacent letters
having sloping sides must not exceed h/
8 nor be less than h/10;

(xi) The marks must be white on a
black background, or black on a white
background;

(xii) The background must extend to
provide a border around the mark of no
less than h/6; and

(xiii) The marks and the background
must be maintained in good condition at
all times.

6. In §300.15, paragraph (c) is added
to read as follows:

§300.15 Prohibitions.
* * * * *

(c) Use a high seas fishing vessel on
the high seas that is not marked in
accordance with §300.14.

7. Section 300.16 is revised to read as
follows:

8§300.16 Penalties.

(a) Any person, any high seas fishing
vessel, the owner or operator of such
vessel, or any person who has been
issued or has applied for a permit,
found to be in violation of the Act, this
subpart, or any permit issued under this
subpart will be subject to the civil and
criminal penalty provisions, permit
sanctions, and forfeiture provisions
prescribed by the Act, 15 CFR part 904
(Civil Procedures), and other applicable
laws.

(b) Permits under this subpart may be
subject to permit sanctions prescribed

by the Act, 15 CFR part 904 (Civil
Procedures), and other applicable laws
if any amount in settlement of a civil
forfeiture imposed on a high seas fishing
vessel or other property, or any civil
penalty or criminal fine imposed on a
high seas fishing vessel or on an owner
or operator of such a vessel or on any
other person who has been issued or has
applied for a permit under any fishery
resource statute enforced by the
Secretary, has not been paid and is
overdue.

8. In §300.17, the section heading is
revised, and text is added to read as
follows:

§300.17 Reporting.

(a) General. The operator of any vessel
permitted under this subpart must
report high seas catch and effort
information to NMFS in a manner set by
this section. Reports must include:
identification information for vessel and
operator; operator signature; crew size;
whether an observer is aboard; target
species; gear used; dates, times,
locations, and conditions under which
fishing was conducted; species and
amounts of fish retained and discarded;
and details of any interactions with sea
turtles or birds.

(b) Reporting options. (1) For the
following fisheries, a permit holder
must maintain and submit the listed
reporting forms to the appropriate
address and in accordance with the time
limits required by the relevant
regulations:

(i) Antarctic—CCAMLR Logbook (50
CFR 300.107);

(ii) Atlantic—Fishing Vessel Log
Reports (50 CFR 648.7(b));

(iii) Atlantic Pelagic Longline—
Longline Logbook (50 CFR 630.5);

(iv) Atlantic Purse Seine—Purse Seine
Logbook (50 CFR 285.54);

(v) Pacific Pelagic Longline—Longline
Logbook (50 CFR 660.14(a));

(vi) Eastern Pacific Purse Seine—
IATTC Logbook (50 CFR 300.22); or

(vii) Western Pacific Purse Seine—
South Pacific Tuna Treaty Logbook (50
CFR 300.34).

(2) For the albacore troll fisheries in
the North and South Pacific, a permit
holder must report high seas catch and
effort by maintaining and submitting the
log provided by the Regional
Administrator, Southwest Region,
NMFS.

(3) For other fisheries, a permit holder
must report high seas catch and effort by
maintaining and submitting records,
specific to the fishing gear being used,
on forms provided by the Regional
Administrator of the NMFS Region
which issued the permit holder’s
HSFCA permit.
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(c) Confidentiality of statistics.
Information submitted pursuant to this
subpart will be treated in accordance
with the provisions of 50 CFR part 600
of this title.

[FR Doc. 98-34738 Filed 12—-31-98; 8:45 am]
BILLING CODE 3510-22-F

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Voting by Interested Members of Self-
Regulatory Organization Governing
Boards and Committees

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (““Commission” or
“CFTC”) has adopted a new Regulation
1.69 that implements the statutory
directives of Section 5a(a)(17) of the
Commodity Exchange Act (“CEA”) as it
was amended by Section 217 of the
Futures Trading Practices Act of 1992
(“FTPA™).2

New Commission Regulation 1.69
requires self-regulatory organizations
(““SRO”) to adopt rules prohibiting
governing board, disciplinary committee
and oversight panel members from
deliberating or voting on certain matters
where the member has either a
relationship with the matter’s named
party in interest or a financial interest
in the matter’s outcome. This final
rulemaking also has amended
Commission Regulations 1.41 and 1.63
to make modifications made necessary
by new Commission Regulation 1.69.
EFFECTIVE DATE: March 5, 1999.
FOR FURTHER INFORMATION CONTACT:
David P. Van Wagner, Acting Associate
Director, or Martha A. Mensoian,
Attorney-Advisor, Division of Trading
and Markets, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, N.W.,
Washington, D.C. 20581. Telephone:
(202) 418-5490.
SUPPLEMENTARY INFORMATION

l. Introduction

Section 217 of the FTPA amended
Section 5a(1)(17) of the CEA to “‘provide
for the avoidance of conflict of interest
in deliberations by the governing board
and any disciplinary and oversight
committee.”” 2 On May 3, 1996, the

1Pub. L. No. 102-546, section 217, 106 Stat. 3590
(1992).

2For the purposes of this release, the term
“‘committee’”” generally will be used to include

Commission published for pubic
comment in the Federal Register a
proposed new Regulation 1.69 and
related amendments to existing
Commission Regulations 1.41 and 1.63
which would have required SROs to
adopt rules prohibiting governing board,
disciplinary committee and oversight
panel members from deliberating and
voting on certain matters where the
member had either a relationship with
the matter’s named party in interest or
a financial interest in the matter’s
outcome.3 In response to that proposed
rulemaking release, the Commission
received letters from eleven
commenters. After reviewing those
comments, the Commission decided to
incorporate into its rulemaking many of
the suggestions made by the
commenters and to issue for pubic
comment re-proposed versions of
Regulation 1.69 and amended
Regulations 1.41 and 1.63. The
Commission published its re-proposed
rulemaking in the Federal Register on
January 23, 1998.4 That release
extensively discusses the comments that
were made on the originally proposed
rulemaking, indicates whether and how
the re-proposed rulemaking responds to
the comments and explains the
Commission’s reasons for proposing a
re-proposed version of the rulemaking.
The comment period for the re-proposed
rulemaking expired on March 25, 1998.

I1. Comments Received

The Commission received ten
comment letters in response to its re-
proposed rulemaking. The comment
letters were submitted by five futures
exchanges (the Chicago Board of Trade
(“CBT"), the Chicago Mercantile
Exchange (““CME"), the Coffee, Sugar &
Cocoa Exchange, Inc. (““CSCE”’), the
Minneapolis Grain Exchange (““MGE"),
and the New York Mercantile Exchange
(“NYMEX)); a futures clearing
organization (the Board of Trade
Clearing Corporation (“BOTCC")); two
trade associations (the Futures Industry
Association (“FIA”) and the National
Grain Trade Council (““NGTC")); a
futures commission merchant
(American Futures Group, Inc. (“AFG™))
and Mr. Evan Tucker, an individual
who was formerly an associated person
with AFG.

The Commission has carefully
reviewed these comments and has
decided to issue new Regulation 1.69
and amended Regulations 1.41 and 1.63
as final with certain modifications from

governing boards, disciplinary committees and
oversight panels unless otherwise specified.
361 FR 19869 (May 3, 1996).
461 FR 3492 (Jan. 23, 1998).

the re-proposed version of the
rulemaking. The following sections of
this release analyze the Commission’s
final rulemaking. Each section describes
a provision of the Commission’s
reproposed rulemaking, discusses
comments which were made on that
particular provision, indicates how the
provision has been adopted in the final
rulemaking, and explains the
Commission’s rationale for adopting the
provision. (For ease of reference, the re-
proposed rulemaking will be referred to
as the ““proposed” rulemaking
throughout the remainder of this
release.)

I11. Final Rulemaking
A. Definitions (Regulation 1.69(a))

1. Disciplinary Committee (Regulation
1.69(2)(1))

As proposed, Regulation 1.69(a)(1)
defined “‘disciplinary committee” to
mean ‘‘any person or committee of
persons, or any subcommittee thereof”
that is authorized by an SRO “to issue
disciplinary charges to conduct
disciplinary proceedings, to settle
disciplinary charges, to impose
disciplinary sanctions, or to hear
appeals thereof”” in any case involving
a violation of an SRO’s rules. The
proposed definition excluded persons
who were individually authorized by an
SRO to impose sanctions summarily for
decorum-type rule violations. CBT,
CME, CSCE, FIA and NYMEX each
commented that the definition should
exclude any person or committee of
persons that summarily imposed minor
disciplinary fines. These commenters
contended that imposing conflict of
interest restrictions on anyone taking
summary actions, whether a single
person or a committee, would be
cumbersome for SROs to implement.

The Commission has reviewed these
comments and concurs that applying
conflict of interest requirements to SRO
disciplinary authorities when they take
summary actions for minor rule
violations could be administratively
burdensome and might hamper the
SROs’ ability to take quick, decisive
actions in these circumstances.
Accordingly, the Commission has
determined to establish a disciplinary
committee definition that would
exclude committees and persons who
summarily issue minor penalties for
violating rules regarding ‘““‘decorum,
attire, the timely submission of accurate
records for clearing or verifying each
day’s transactions or other similar
activities.”
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2. Family Relationship (Regulation
1.69(2)(2))

As further discussed below, proposed
Regulation 1.69(b)(1)(i)(E) prohibited
committee members from deliberating
and voting on committee matters in
which they had a “family relationship”
with the matter’s named party in
interest. For these purposes, proposed
Regulation 1.69(a)(2) defined *‘family
relationship” to mean a person’s
‘‘spouse, former spouse, parent,
stepparent, child, stepchild, sibling,
stepbrother, stepsister, grandparent,
grandchild, uncle, aunt, nephew, niece
or in-law.”

CBT commented that the inclusion of
“former spouses’ in the definition ran
counter to the approach taken in
proposed Regulation 1.69(b)(1)(i)(D)
where conflicts of interests were limited
to current, ““ongoing’ business
relationships with the named party in
interest. The Commission believes that
the two types of relationships cited by
the CBT are distinguishable. The
rationale for limiting conflict of interest
requirements to committee members
with “ongoing’ business relationships
is that, when a member and a matter’s
named party in interest have an ongoing
business relationship, a committee
action that could impact the party
financially also could redound to the
financial advantage or disadvantage of
anyone who is doing business with the
party at that point in time, including the
committee member. Once a business
relationship between two parties no
longer exists, however, presumably the
financial health of the two parties no
longer has any degree of
interdependence. By contrast, a
committee member’s relationship with a
former spouse may have emotional and
financial implications that continue
after their marriage, especially if there is
any sort of monetary support
arrangement between the former
spouses. Accordingly, the Commission
has determined to include former
spouses in the final definition of family
relationship and to adopt the definition
as proposed.

3. Governing Board (Regulation
1.69(2)(3))

As proposed, Regulation 1.69(a)(3)’s
definition of ““governing board”
included any SRO *“‘board of directors,
board of governors, board of managers,
or similar body, or any subcommittee
thereof,” such as an executive
committee that was authorized to “take
action or to recommend the taking of
action” on behalf of its SRO. The CBT
commented that the definition should
not include governing board

subcommittees because any potential
harm from any conflict of interest on
such a subcommittee would be cured by
the fact that its actions would be subject
to the independent review and oversight
of a governing board. The Commission
believes that, although board
subcommittee actions usually have to be
ratified by governing boards, oftentimes
recommendations of such subcommittee
are the primary influence on board
decision. Accordingly, in order to
advance the integrity of the SRO
committee decision-making process, the
Commission has decided to apply its
conflict of interest restrictions to
governing board subcommittees and to
adopt the same governing board
definition as proposed.

4. Oversight Panel (Regulation
1.69(a)(4))

In the proposed rulemaking, the
Commission defined “‘oversight panel”
as an SRO committee authorized to
“recommend or establish policies or
procedures with respect to the [SRO’s]
surveillance, compliance, rule
enforcement, or disciplinary
responsibilities.” 5 The CBT and NYCE
commented that this definition was too
broad and should not include
committees which recommend policies
as such a definition would deter people,
inside and outside of the futures
industry, from serving on task forces
and planning committees that formulate
ideas that are helpful to the SROs.

The Commission believes that SRO
policies with respect to surveillance,
compliance, rule enforcement and
disciplinary responsibilities are an
integral part of the self-regulatory
process and that persons who are
entrusted with recommending such
policies should be free from conflicts of
interests. Accordingly, the Commission
has decided to adopt the proposed
definition of oversight panels.

5. Member’s Affiliated Firm (Regulation
1.69(a)(5))

Under proposed Regulation 1.69(a)(5),
a ““member’s affiliated firm” was
defined as any firm at which a
committee member was either: (1) A
principal, as defined by Regulation
3.1(a), or (2) an employee. The term
became operative under proposed
Regulation 1.69(b)(2)(iii) which required
SROs to review positions at a committee
member’s “affiliated firm” when
determining whether the member had a
direct and substantial financial interest
in the outcome of a significant action.
CME commented that the “member’s
affiliated firm” definition should be

5See proposed Commission Regulation 1.69(a)(4).

limited to firms where the member was
a principal. CME contended that firms
which employ committee members
should not be included in the definition
as firm employees have much less
knowledge regarding their firms’
positions than do principals. The
Commission believes the potential for a
committee member to be influenced by
an employment relationship is sufficient
to warrant his or her disqualification
from deliberating and voting on
significant actions which might impact
the member’s employer. Many firm
employees have as much knowledge of
their firm’s positions as do the firm’s
principals. In fact, the Commission
believes that in some instances an
employment relationship may have an
even greater influence on a committee
member than an ownership relationship
in that employees may be under the
control of their employing firm.
Accordingly, the Commission has
determined not to modify this aspect of
the definition of “member’s affiliated
firm” but rather to adopt the definition
as proposed.

6. Named Party in Interest (Regulation
1.69(a)(6))

In its proposed rulemaking, the term
“named party in interest” was defined
to mean a party who was ‘‘the subject
of any matter being considered” by an
SRO committee. In its comment letter,
CBT suggested that ““named party in
interest”” be defined to mean a “‘person
who is identified by name to a
governing board, disciplinary committee
or oversight panel as the subject of a
matter to be considered by it.”” The
Commission believes the CBT’s
suggestion would help to clarify the
named party in interest definition.
Accordingly, the Commission has
adopted the substance of CBT’s
proposed definition with the
modification that the provision include
any ‘“‘person or entity” that is identified
by name as a subject of a committee
action. In adopting this definition of
“named party in interest,” the
Commission reminds the SROs that it
would be inconsistent with the intent of
Regulation 1.69 for SROs to shield the
identities of named parties in interests
from committee members in order to
circumvent the conflict of interest
requirements.

7. Self-Regulatory Organization
(Regulation 1.69(a)(7))

Proposed Regulation 1.69 defined
SROs to include exchanges, clearing
organizations and registered futures
associations (“‘RFAs’’)(with RFAs being
excluded from the definition for the
purposes of Regulation 1.69(b)(2)
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“financial interest” conflicts of interest).
BOTCC and CBT both objected to the
inclusion of clearing organizations in
the definition of SRO on the ground that
CEA Section 5a(a)(17), Regulation 1.69’s
statutory enabling provision, only
applies to contract markets and not
clearing organizations.

The Commission believes that
BOTCC’s and CBT’s suggestions would
lead to significant inconsistencies in the
application of Regulation 1.69. Some
contract markets have in-house clearing
organizations (e.g., CME and NYMEX),
while other contract markets are cleared
by independent clearing organizations
(e.g., CBT and CSCE). Applying
Regulation 1.69 to clearing
organizations, as well as contract
markets, would ensure that there would
not be differing treatment of contract
markets based on whether or not they
had an in-house or independent clearing
mechanism.

The Commission notes that, while
CEA Section 5a(a)(17) only specifies
“‘contract markets,” the provision also
requires that its conflict of interest
restrictions shall apply to committees
handling certain types of margin
changes. Margin levels in the futures
industry are established by both
contract markets and clearing
organizations. The Commission also
notes that there have been previous
occasions when CEA requirements for
contract markets have been applied to
clearing organizations. For example,
Section 5a(a)(12)(A) of the CEA
mandates Commission review of
“‘contract market” rules while
Commission Regulation 1.41, which
establishes procedures for Commission
review of proposed rules, specifically
includes clearing organizations within
its definition of contract markets for
these purposes. In addition, clearing
organizations already are subject to
regulatory requirements that are
comparable to Regulation 1.69 such as
Regulation 1.41(f)’s emergency action
provisions and Regulation 1.63’s
prohibition on committee service by
persons with disciplinary histories.

For each of the above reasons, the
Commission has determined that it is
appropriate to make clearing
organizations subject to Regulation 1.69
and to include them in the definition of
SRO.

8. Significant Actions (Regulation
1.69(a)(8))

Proposed Regulation 1.69(b)(2)
applied conflict of interest restrictions
to SRO committees whenever they
considered any significant action. The
term “‘significant action’ was proposed
to mean: (1) Actions or rule changes that

address Regulation 1.41(a)(4) non-
physical emergencies; (2) margin
changes that respond to extraordinary
market conditions, such as *‘an actual or
attempted corner, squeeze, congestion
or undue concentration of positions”’;
and (3) margin changes that are likely to
have a substantial effect on contract
prices of any contract traded or cleared
at the particular SRO. BOTCC and CBT
commented that this provision should
track the language of the CEA and that,
accordingly, the rulemaking should
pertain only to those contract market
margin changes that respond to
extraordinary market conditions that are
likely to have a substantial effect on
contract prices.

The Commission believes that margin
changes that are made in response to
corners, squeezes, congestion, or undue
concentrations of positions serve
important market integrity purposes and
that committee members should not be
influenced by their personal interests
when considering such decisions.
Accordingly, the Commission has
determined not to reduce the scope of
the significant action definition, but
rather to adopt the provision as it was
proposed.

B. Self-Regulatory Organization Rules
(Regulation 1.69(b))

Proposed Commission Regulation
1.69(b) required SROs to adopt rules
prohibiting committee members from
deliberating and voting on certain types
of matters as to which they had conflicts
of interest. Proposed Regulation
1.69(b)(1) restricted committee
participation for members who had a
relationship with a matter’s named
party in interest. Proposed Regulation
1.69(b)(2) restricted committee
participation for members who had a
“direct and substantial financial
interest” in certain types of committee
actions that do not require prior
Commission review and approval.
Proposed Commission Regulations
1.69(b)(1) and (2) also mandated certain
procedures that SROs must follow when
making a determination as to the
existence of a conflict of interest.

1. Conflict of Interest Due to a
Relationship With Named Party in
Interest (Regulation 1.69(b)(1))

a. Nature of Relationship (Regulation
1.69(b)(1)(1))

Under proposed Regulation
1.69(b)(1)(i), SRO committee members
were required to abstain from
deliberating and voting on any matter
where they had a significant
relationship with the ““named party in
interest.” These relationships would

include family, employment, broker
association and “significant, ongoing
business” relationships. In its comment
letter, the CBT noted that CEA Section
5a(a)(17) limits this abstention
requirement to ‘‘confidential”
deliberations and voting. Accordingly,
CBT suggested that Regulation
1.69(b)(1)(i) should be revised to
conform with Section 5a(a)(17) in this
regard.

Although the CEA only mandates
that, at a minimum, committee members
must abstain from confidential
deliberations on matters in which they
have a relationship with a named party
in interest, the Commission believes
that adopting a more prophylactic
approach in these types of matters
would ensure that SRO committees
could not undermine the intent of this
provision by declaring “‘open”
committee meetings in lieu of applying
conflict of interest restrictions.
Accordingly, the Commission has
decided to adopt Regulation 1.69(b)(1)(i)
as proposed and to apply its
requirements to all committee
deliberations, regardless of whether they
are confidential or not.

CME, CSCE and NYMEX commented
that the Commission should clarify
Regulation 1.69(b)(1)(i) so that it does
not apply to committee actions such as
price change register revisions and the
certification of the late submission of pit
cards. The commenters contended that
these situations already are addressed
by their own existing procedures and
that, accordingly, a Commission
rulemaking in this area would be an
unnecessary administrative
encumbrance.

The fact that these commenters
already have their own conflict of
interest requirements for price change
register revisions and late pit card
certifications does not obviate the need
for the Commission to establish an
industry-wide standard in this area. In
addition, the existence of such
requirements at these exchanges also
would seem to contradict the contention
that Commission-established
requirements would be administratively
cumbersome to enforce. Accordingly, in
connection with this provision, the
Commission wishes to clarify that, if a
particular, identifiable person
approaches an SRO committee member
to request sign-off on a price change
register revision or a late pit card
certification, Regulation 1.69(b)(1)
should apply, and the committee
member should abstain from handling
the matter if his or her relationship with
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the requesting member falls within the
parameters of Regulation 1.69(b)(1)(i).6

The Commission recognizes that a
floor committee would not be subject to
Regulation 1.69(b)(1)’s requirements
when taking summary disciplinary
actions for minor rule violations,” while
the same committee would be subject to
Regulation 1.69(b)(1)’s requirements
when taking actions such as price
change register revisions and the
certification of the late submission of pit
cards. This distinction reflects the
important regulatory interests
implicated by these latter actions but
not summary actions for minor rule
violations.

AFG and Mr. Tucker each suggested
that regulation 1.69(b)(1)(i)’s restrictions
should extend to relationships where a
committee member and a matter’s
named party in interest may have
shared liability for facts that are under
consideration by a committee. AFG and
Mr. Tucker indicated that their
suggestions were prompted by a
particular SRO enforcement case in
which a member of the disciplinary
committee hearing the case potentially
shared liability with the case’s named
party. The Commission believes that the
proposed provision would be difficult to
formulate and would likely be
overbroad in application. In addition,
the types of relationships described by
the commenters would probably qualify
as employment or significant business
relationships and, thus, would already
appear to qualify as one of Regulation
1.69(b)(2)(i)’s list of disqualifying
relationships.

MGE commented that, because of its
small size, some of its broker
associations contain practically all of
the exchange’s floor brokers and
consequently, under proposed
Regulation 1.69(b)(1)(i)(C), a large
number of MGE committee members
would be disqualified in matters where
a floor broker was a named party in
interest. In order to address possible
hardships that Regulation 1.69 may
impose on smaller futures exchanges,
the Commission has decided to consider
granting small exchanges exemptions
from certain provisions of Regulation
1.69 on a case-by-case basis. In making
a request for such an exemption, the
requesting exchange must: (1)
Demonstrate that the pertinent
provision of Regulation 1.69 would
create a material hardship and (2)

6 The Commission notes that committees which
act in these capacities would qualify as oversight
panels under Regulation 1.69(a)(4), rather than
disciplinary committees or governing boards.

1 See discussion of Regulation 1.69(a)(1)’s
definition of disciplinary committee in Section
111.A.1 above.

provide for alternative procedures that
are not inconsistent with the policy
considerations underlying Regulation
1.69.

b. Disclosure of Relationship
(Regulation 1.69(b)(1)(ii))

Proposed Regulation 1.69(b)(1)(ii)
required that SRO committee members
disclose to the appropriate SRO staff
whether they had any one of the
relationships listed in Regulation
1.69(b)(1)(i) with respect to a matter’s
named party in interest. No commenter
addressed this provision, and the
Commission has determined to adopt
Regulation 1.69(b)(1)(ii) as proposed.

c. Procedures for Determination
(Regulation 1.69(b)(1)(iii))

Proposed Regulation 1.69(b)(1)(iii)
required that SROs establish procedures
for determining whether committee
members had a disqualifying
relationship with a matter’s named
party in interest. The provision
mandated that the determination must
be based upon: (1) information provided
by the committee members to the
appropriate SRO staff (Regulation
1.69(b)(2)(iii)(A)), and (2) “any other
source of information that is reasonably
available” to the SRO (Regulation
1.69(b)(1)(iii)(B)).

The CBT, CSCE and NYMEX each
proposed amendments to the clause
covering “any other source of
information reasonably available” to the
SRO. CBT suggested that SROs be able
to rely upon “‘any information of which
the [SRO] has actual knowledge.”” CSCE
suggested that SROs be able to rely upon
“any information otherwise known to
the SRO in the ordinary course of
business.” Finally, NYMEX proposed
that SROs be permitted to rely upon
information in their membership and
broker association files.

The Commission believes that CBT’s
and CSCE’s respective proposed
changes could create an undesirable
incentive for SROs to remain ignorant of
their committee members’ relationships.
On the other hand, the Commission
believes that NYMEX’s proposed change
is too limited in that it would permit
SROs to overlook committee member
information they may hold somewhere
other than in their membership or
broker association files.

In order to avoid the ambiguities and
compliance issues created by proposed
Regulation 1.69(b)(1)(iii)(B)’s knowledge
standard, the Commission has
determined to establish a more defined,
narrower scope for SRO reviews
undertaken to determine whether
committee members have a conflict of
interest with a named party in interest.

Accordingly, in addition to the
particular information required to be
provided to SROs by committee
members pursuant to Regulation
1.69(b)(2)(iii)(A), final Regulation
1.69(b)(2)(iii)(B) requires that SROs
review information that is ““held by and
reasonably available’ to them.

NYMEX also suggested that SROs be
permitted to take into account the
“exigency” of a committee action in
determining what type of information to
review when assessing committee
member relationships with named
parties in interest. The Commission has
determined to adopt NYMEX’s
suggestion and has incorporated an
“exigency’” modifier into final
Regulation 1.69(b)(1)(iii). The
Commission notes that the revision
parallels what proposed Regulation
1.69(b)(2)(iv) already provided in
connection with SRO determinations of
conflict due to financial interests in
significant actions.

2. Conflict of Interest Due to a Financial
Interest in a Significant Action
(Regulation 1.69(b)(2))

Proposed Regulation 1.69(b)(2)
required committee members to abstain
from “‘significant actions’ by their
committees, as that term is defined in
Regulation 1.69(a), if the member
knowingly had a direct and substantial
financial interest in the outcome of the
matter.

While most of the comments
addressing proposed Commission
Regulation 1.69(b)(2) focused on the
provisions that mandated SRO
procedures for implementing this
provision, See Regulations 1.69(b)(2)(ii)
through (iv), MGE and NGTC both
contended that Regulation 1.69(b)(2)’s
basic restriction would adversely impact
small exchanges. They commented that
small exchanges often have a single
dominant contract that most of the
exchange members (and hence most
committee members) trade. According
to these commenters, apply Regulation
1.69(b)(2) to significant actions
concerning these contracts would cause
a large number of committee members
to abstain and would cripple the
decisionmaking ability of small
exchange committees.

The Commission is prepared to
consider granting small exchanges
exemptions from Regulation 1.69(b)(2),
on a case-by-case basis. In applying for
such an exemption, an exchange must:
(1) Demonstrate that Regulation
1.69(b)(2) would create a material
hardship (e.g., an exchange that has a
single large contract which is traded by
a large majority of its members), and (2)
provide for alternative procedures that
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are not inconsistent with the policy
considerations underlying Regulation
1.69(b(2).

a. Nature of Interest (Regulation
1.69(b)(2)(1))

Proposed Commission Regulation
1.69(b)(2)(i) required that SRO
committee members abstain from
committee deliberations and voting on
certain matters in which they
“knowingly [had] a direct and
substantial financial interest.” The
proposed restriction applied whenever a
committee considered significant
actions.8 No commenter addressed this
provision in particular. Accordingly, the
Commission has determined to adopt
Regulation 1.69(b)(2)(i) as proposed. In
adopting this provision, however, the
Commission emphasizes that Regulation
1.69(b)(2)(i) itself states that the bases
for a committee member’s direct and
substantial financial interest in a
significant action are limited to
exchange and non-exchange positions
that “reasonably could be expected to be
affected by the action.” SROs should
follow this standard in establishing the
level of disclosure made by committee
members pursuant to Regulation
1.69(b)(2)(ii) and the level of position
review made by them and their staffs
pursuant to Regulations 1.69(b)(2) (iii)
and (iv).°

b. Disclosure of Interest (Regulation
1.69(b)(2)(ii))

Proposed Regulation 1.69(b)(2)(ii)
required that, prior to the consideration
of a significant action, committee
members must disclose to appropriate
SRO staff prescribed position
information that was ‘“*known” to the
committee member.

BOTCC, CBT, CME and FIA each
suggested that Regulation 1.69
specifically permit a committee member
to recuse himself/herself from
deliberating and voting on a matter
without having to make the required
disclosure pursuant to Regulation
1.69(b)(2)(ii). The commenters’
suggestions are consistent with the
Commission’s original intent in
proposing Regulation 1.69(b)(2)(ii).
Accordingly, the Commission has made
responsive changes to the final
provision.

8The definition of such significant actions is
established by final Regulation 1.69(a)(8) and is
discussed above in Section I11.A.8.

9BOTCC, CBT and CME each requested
clarification on this particular point in their
respective comment letters.

c. Procedure for Determination
(Regulation 1.69(b)(2)(iii))

In determining a committee member’s
financial interest in a significant action,
proposed Regulation 1.69(b)(2)(iii) (A)
through (D) required SROs to review
certain types of positions held at the
SRO by the member, the member’s
affiliated firm, and customers of the
member’s firm in any contract that
could be affected by the committee’s
significant action. In addition,
Regulation 1.69(b)(2)(iii)(E) required
SROs to review ‘“‘any other types of
positions, whether at that [SRO] or
elsewhere,” that the SRO *‘reasonably
expect[ed] could be affected by the
significant action.”

CBT commented that the review of
positions held outside of the particular
SRO should be limited to positions
owned or controlled by the committee
member himself or herself and should
not include outside positions held by
the member’s firm or customers of the
member’s firm. The Commission
concurs with this suggestion insofar as
it pertains to positions held outside of
an SRO by customers of a committee
member’s firm. Such positions would be
both difficult to ascertain and would be
less likely to influence a committee
member’s decisionmaking. In contrast,
positions held by a committee member
are certainly less difficult to ascertain,
and both positions held by a member
and in the proprietary accounts of a
member’s affiliated firm are more likely
to influence a committee member’s
decisionmaking. Accordingly, the
Commission has amended final
Regulation 1.69(b)(2)(iii)(E) to require
SRO review of outside positions held in
a member’s personal accounts or the
proprietary accounts of a member’s
affiliated firm.

CME suggested that it was not
necessary to have an SRO conduct the
same level of review for positions held
outside of the SRO as for positions held
at the SRO and that Regulation
1.69(b)(2)(iii) should be appropriately
amended. The Commission does not
believe that it is appropriate to establish
some lessened level of review standard
for positions held outside of the subject
SRO. Regulation 1.69(b)(2) already
includes provisions that serve the same
purpose. For example, Regulation
1.69(b)(2)(i) limits the bases for conflict
of interest determinations to positions
that ““reasonably’’ could be expected to
be affected by a significant action. In
addition, Regulation 1.69(b)(2)(iv) states
that SROs may take into account ““the
exigency of the significant action” when
undertaking a review of the various
sources of information to be considered

when making a conflict of interest
determination.

d. Bases for Determination (Regulation
1.69(b)(2)(iv))

Proposed Regulation 1.69(b)(2)(iv)
specified what sources of information
SROs should rely upon in determining
whether a committee member had a
conflict of interest in a significant
action. Generally, the provision directed
SROs to consult: (1) The most recent
large trader reports and clearing records
available to the SRO (Regulation
1.69(b)(2)(iv)(A)); (2) position
information provided to the SRO by the
committee member (Regulation
1.69(b)(2)(iv)(B)); and (3) any other
source of information that was “held by
and reasonably available” to the SRO,
whether it be from inside or outside the
SRO (Regulation 1.69(b)(2)(iv)(C)).

CBT and CSCE each suggested
replacement language for Regulation
1.69(b)(2)(iv)(C)’s requirement that
SROs consult “any other source of
information that is reasonably
available” to the SRO. CBT suggested
that SROs be permitted to rely on “‘any
information of which the [SRO] has
actual knowledge.” CSCE suggested that
SROs be able to rely on “‘any
information otherwise known to [the
SRO] in the ordinary course of
business.”

The Commission does not believe that
either of these suggested review
standards would be appropriate in that
they could create a disincentive for
SROs to remain apprised of their
committee members’ positions. The
Commission has adopted an alternative
revision to Regulation 1.69(b)(2)(iv)(C)
which provides that SROs consult “any
other source of information that is held
by and reasonably available” to the
SRO. The Commission notes that this
revision parallels the standard which
the Commission has adopted in
Regulation 1.69(b)(1)(iii) with respect to
information that SROs should consult in
determining whether a committee
member has a conflict due to a
relationship with a matter’s named
party in interest.

3. Participation in Deliberations
(Regulation 1.69(b)(3))

CEA Section 5a(a)(17) recognizes that
in some instances a committee member
with a conflict in a particular committee
matter also might have special
knowledge or experience regarding that
matter. Accordingly, in a limited
number of circumstances, proposed
Commission Regulation 1.69(b)(3)
permitted SRO committees to allow a
committee member, who otherwise
would be required to abstain from
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deliberations and voting on a matter
because of a conflict, to deliberate but
not to vote on the matter. This
“deliberation exception” was only made
applicable to matters in which a
committee member had a conflict of
interest as the result of having a ““direct
and substantial financial interest’” in the
outcome of a vote on a significant action
under Regulation 1.69(b)(2). Consistent
with Section 5a(a)(17), proposed
Regulation 1.69(b)(3)’s deliberation
exception did not apply to matters in
which a committee member had a
conflict due to his or her relationship
with a matter’s named party in interest
under Regulation 1.69(b)(1).

In determining whether to permit a
*conflicted” committee member to
deliberate on a matter, proposed
Regulation 1.69(b)(3) required that the
presiding committee consider a number
of factors including: (1) Whether the
member had unique or special expertise,
knowledge or experience in the matter
involved, and (2) whether the member’s
participation in deliberations would be
necessary for the committee to obtain a
quorum.10 Proposed Regulation
1.69(b)(3)(iii) also required that when
SRO committees determine whether to
grant a deliberation exception, they
“must fully consider the position
information’” which evidences the
committee member’s financial interest
in the matter.

The Commission has decided to retain
the basic requirements of proposed
Regulation 1.69(b)(3)’s deliberation
exception provision in this final
rulemaking. The Commission believes
that the provision strikes a reasonable
balance between ensuring that SRO
committees make well-informed
decisions while minimizing the
influence of a committee member’s
potential bias or self-interest in a matter.

Only two commenters addressed
proposed Regulation 1.69(b)(3).
Specifically, CBT and CSCE commented
that Regulation 1.69(b)(3)(iii) should not
be interpreted to mean that a member’s
precise position information must be
disclosed to the entire SRO committee

10The Commission, in its proposed rulemaking,
indicated that it believed that, given the factors that
must be considered, deliberation exception
determinations should be made by the committee
involved, rather than SRO staff. For any particular
SRO committee matter, the committee members
themselves would be in a better position than SRO
staff to assess their individual levels of expertise in
the matter and their need for input during
deliberations from the committee member who
otherwise would be required to abstain. The
Commission continues to adhere to this view, and
no commenters on the proposed rulemaking
addressed this issue. Accordingly, final Regulations
1.69 specifically confers the responsibility for
deliberation exception determinations on the SRO
committee involved.

and that, instead, some sort of general
summary of the member’s positions
should be sufficient disclosure.

The disclosure of a “conflicted”
committee member’s position
information to the committee, pursuant
to Regulation 1.69(b)(3)(iii), generally
serves two purposes. First, it enables the
committee to evaluate the depth of a
committee member’s financial interest
in the outcome of a significant action
and to balance whether his or her
participation in deliberations would be
worthwhile. Second, in the case of a
committee member who receives a
deliberation exception, the disclosure of
the member’s interest to his or her
fellow committee members should help
to mitigate any prejudicial influence
such member’s views could have on the
other members during the course of
deliberations. In light of this important
need for accurate position information,
the Commission does not believe that it
would be appropriate for SRO
committees to make deliberation
exception determinations based upon a
general summary of a conflicted
member’s position information.
Accordingly, the Commission has not
revised this provision in the final
rulemaking.

4. Documentation of Determination
(Regulation 1.69(b)(4))

Whenever an SRO committee made a
conflict of interest determination,
proposed Regulation 1.69(b)(4) required
that certain information regarding the
abstention determination be recorded.
Such a record was required to indicate:
(1) The committee members who
attended the meeting (Regulation
1.69(b)(4)(1)), (2) the name of any
committee member who was directed to
abstain or who voluntarily recused
himself or herself and the reasons why
(Regulation 1.69(b)(4)(ii)), (3) a listing of
the position information reviewed for
each committee member (Regulation
1.69(b)(4)(iii)), and (4) in those instances
when a committee member was granted
a deliberation exception, a general
description of the views expressed by
the member during the committee’s
deliberations on the underlying
significant action (Regulation
1.69(b)(4)(iv)).

The CSCE commented that, under the
proposal, committee members who
received a deliberation exemption
would be “chilled” from expressing
their opinions by the requirement that
their views be particularly recorded.
The Commission concurs with CSCE’s
comment and, accordingly, has deleted
this requirement from final Regulation
1.69.

C. Amendments to Other Commission
Regulations Made Necessary by Final
Commission Regulation 1.69

Section 213 of the FTPA amended
Section 5a(a)(12)(B) of the CEA to
require that the Commission issue
regulations establishing “‘terms and
conditions” under which contract
markets may take temporary emergency
actions without prior Commission
approval. Section 5a(a)(12)(B) and
Regulation 1.41(f), the Commission’s
implementing regulation, require that
any such temporary emergency action
be adopted by a two-thirds vote of a
contract market’s governing board. In
recognition of the fact that governing
board members may be required to
abstain from deliberations and voting on
such actions under contract market
rules implementing Regulation 1.69, the
Commission, as part of its proposed
conflict of interest rulemaking,
proposed to amend Regulation 1.41(f) to
provide that such abstaining board
members not be included in
determining whether a temporary
emergency action has been approved by
a two-thirds majority of a governing
board. Abstaining board members are,
however, included for quorum purposes
so that the existence of conflicted
members will not prevent a board from
taking temporary emergency actions.

No commenters addressed this
provision, and the Commission has
determined to amend Regulation
1.41(f)(10) as proposed.

The Commission also proposed to
amend Commission Regulation 1.63’s
definition of “disciplinary committee”
so that it more closely conformed with
Regulation 1.69’s definition of the same
term. As indicated above in Section
I11.A.1., the Commission now has
revised Regulation 1.69(a)(1)’s
definition of disciplinary committee to
exclude committees and persons who
summarily issue minor penalties for
minor offenses regarding ‘‘decorum,
attire, the timely submission of accurate
records for clearing or verifying each
day’s transactions or other similar
activities.” This revision was made in
response to the concern that the
application of conflict of interest
requirements to SRO disciplinary
authorities when they take summary
actions for minor rule violations would
be administratively burdensome and
might hamper the SROs’ ability to take
quick and decisive actions in such
circumstances. The same concerns are
not presented by Regulation 1.63 which
generally prohibits persons with
disciplinary histories from serving on
disciplinary committees for at least
three years after the date of the
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underlying disciplinary judgment or
settlement agreement. Accordingly, the
Commission has determined to adopt
Regulation 1.63(a)(2)’s disciplinary
committee definition as proposed. The
definition is identical to Regulation
1.69’s disciplinary committee
definition, except that Regulation 1.63’s
definition does not exclude committees
that handle summary disciplinary
matters.

Finally, the CME in its comment on
proposed Regulation 1.69 suggested that
Commission Regulation 8.17(a)(1),
which already imposes a general
conflict of interest requirement on
disciplinary committees, be amended to
clarify that Regulation 1.69 pre-empts
Regulation 8.17(a)(1). The Commission
does not believe that compliance with
Regulation 1.69 will necessarily
constitute compliance with Regulation
8.17(a)(1). Specifically, instances when
a disciplinary committee member is a
witness to the alleged misconduct,
testifies about the alleged misconduct or
investigates the alleged misconduct
would not constitute a conflict of
interest pursuant to Regulation 1.69 but
would possibly be a conflict of interest
pursuant to Regulation 8.17(a)(1)
requiring the member’s recusal from the
disciplinary committee. See In the
Matter of Malato, [1987—1990 Transfer
Binder] Comm. Fut. L. Rep. (CCH)
924,084, at 34,704 (CFTC Dec. 22,
1987). Accordingly, for these reasons,
the Commission has determined not to
amend Regulation 8.17(a)(1) as
suggested by the CME.

D. Conclusion

The Commission believes that final
Regulation 1.69 and the amendments to
Regulation 1.41 and 1.63 meet the
statutory directives of Section 5a(a)(17)
of the CEA as it was amended by
Section 217 of the FTPA. The
rulemaking establishes guidelines and
factors to be considered in determining
whether an SRO committee member is
subject to a conflict of interest which
could potentially impinge on his or her
ability to make fair and impartial
decisions in a matter and, thus, warrants
abstention from participation in
committee deliberations and voting.

1V. Related Matters
A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA™), 5 U.S.C. 601 et seq. (1980),
requires that agencies, in promulgating
rules, consider the impact of those rules
on small businesses. The Commission
has previously determined that contract
markets are not ‘“‘small entities” for
purposes of the RFA. 47 Fed. Reg.

18618, 18619 (Apr. 30, 1982).
Furthermore, the then Chairman of the
Commission previously has certified on
behalf of the Commission that
comparable rules affecting clearing
organizations and registered futures
associations did not have a significant
economic impact on a substantial
number of small entities. 51 FR 44866,
44868 (Dec. 12, 1986).

This rulemaking will affect
individuals who serve on SRO
governing boards, disciplinary
committees and oversight panels. The
Commission believes that this
rulemaking will not have a significant
economic impact on these SRO
committee members. This rulemaking
requires these committee members to
disclose to their SROs certain
information which is known to them at
the time that their committees consider
certain types of matters. The
Commission believes that this
requirement will not have any
significant economic impact on such
members because the information which
they are required to provide should be
readily available to them.

Accordingly, the Chairperson, on
behalf of the Commission, hereby
certifies, pursuant to Section 3(a) of the
RFA, 5 U.S.C. §605(b), that the action
taken herein will not have a significant
economic impact on a substantial
number of small entities.

B. Agency Information Activities;
Proposed Collection; Comment Request

When publishing final rules, the
Paperwork Reduction Act of 1995
(“PRA™) (Pub. L. 104-13 (May 13,
1995)) imposes certain requirements on
federal agencies (including the
Commission) in connection with their
conducting or sponsoring any collection
of information as defined by PRA. In
compliance with the Act, this final rule
informs the public of:

(1) The reasons the information is planned
to be and/or has been collected; (2) the way
such information is planned to be and/or has
been used to further the proper performance
of the functions of the agency; (3) an
estimate, to the extent practicable, of the
average burden of the collection (together
with a request that the public direct to the
agency any comments concerning the
accuracy of this burden estimate and any
suggestions for reducing this burden); (4)
whether responses to the collection of
information are voluntary, required to obtain
or retain a benefit, or mandatory; (5) the
nature and extent of confidentiality to be
provided, if any; and (6) the fact that an
agency may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it displays a
currently valid Office of Management and
Budget (““OMB’’ control nhumber.

The Commission previously submitted
this rule in proposed form and its
associated information collection
requirements to OMB. OMB approved
the collection of information associated
with this rule on October 24, 1998, and
assigned OMB control number 3038—
0022, Rules Pertaining to Contract
Markets and their Members, to the rule.
The burden associated with this entire
collection, including this final rule, is as
follows:

Average burden hours per response:
788,857.

Number of respondents: 434,052.

Frequency of response: On occasion.

The burden associated with this
specific final rule, is as follows:

Average burden hours per response:
2.00.

Number of respondents: 20.

Frequency of response: On occasion.

Persons wishing to comment on the
information required by this final rule
should contact the Desk Officer, CFTC,
Room 10202, NEOB, Washington, DC
20503, (202) 395-7340. Copies of the
information collection submission to
OMB are available from the CFTC
Clearance Officer, 1155 21st Street NW.,
Washington, DC 20581, (202) 418-5160.

List of Subjects in 17 CFR Part 1

Commodity futures, Contract markets,
Clearing organizations, Members of
contract market.

In consideration of the foregoing, and
based on the authority contained in the
Commodity Exchange Act and, in
particular, Sections 3, 4b, 5, 5a, 6, 6b,
8, 84, 9, 17, and 23(b) thereof, 7 U.S.C.
5, 6b, 7, 7a, 8, 13a, 12, 12a, 13, 21 and
26(b), the Commission hereby amends
Title 17, Chapter I, Part 1 of the Code
of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for Part 1
continues to read as follows:

Authority: 7 U.S.C. 2, 2a, 4, 4a, 6, 6a, 6b,
6c, 6d, 6e, 6f, 6g, 6h, 6i, 6], 6k, 61, 6m, 6N,
60, 7, 73, 8,9, 12, 12a, 12c, 133, 13a-1, 16,
19, 21, 23, and 24, unless otherwise stated.

2. Section 1.41 is amended by adding
paragraph (f)(10) to read as follows:

§1.41 Contract market rules; submission
of rules to the Commission; exemption of
certain rules.

* * * * *

(f) * X *

(10) Governing board members who
abstain from voting on a temporary
emergency rule pursuant to § 1.69 shall
not be counted in determining whether
such a rule was approved by the two-
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thirds vote required by this regulation.
Such members can be counted for the
purpose of determining whether a
quorum exists.

3. Section 1.63 is amended by revising
paragraph (a)(2) to read as follows:

§1.63 Service on self-regulatory
organization governing boards or
committees by persons with disciplinary
histories.

(a) * * x

(2) Disciplinary committee means any
person or committee of persons, or any
subcommittee thereof, that is authorized
by a self-regulatory organization to issue
disciplinary charges, to conduct
disciplinary proceedings, to settle
disciplinary charges, to impose
disciplinary sanctions or to hear appeals
thereof.
* * * * *

4. Section 1.69 is added to read as
follows:

§1.69 Voting by interested members of
self-regulatory organization governing
boards and various committees.

(a) Definitions. For purposes of this
section:

(1) Disciplinary committee means any
person or committee of persons, or any
subcommittee thereof, that is authorized
by a self-regulatory organization to issue
disciplinary charges, to conduct
disciplinary proceedings, to settle
disciplinary charges, to impose
disciplinary sanctions, or to hear
appeals thereof in cases involving any
violation of the rules of the self-
regulatory organization except those
cases where the person or committee is
authorized summarily to impose minor
penalties for violating rules regarding
decorum, attire, the timely submission
of accurate records for clearing or
verifying each day’s transactions or
other similar activities.

(2) Family relationship of a person
means the person’s spouse, former
spouse, parent, stepparent, child,
stepchild, sibling, stepbrother,
stepsister, grandparent, grandchild,
uncle, aunt, nephew, niece or in-law.

(3) Governing board means a self-
regulatory organization’s board of
directors, board of governors, board of
managers, or similar body, or any
subcommittee thereof, duly authorized,
pursuant to a rule of the self-regulatory
organization that has been approved by
the Commission or has become effective
pursuant to either Section 5a(a)(12)(A)
or 17(j) of the Act to take action or to
recommend the taking of action on
behalf of the self-regulatory
organization.

(4) Oversight panel means any panel,
or any subcommittee thereof, authorized

by a self-regulatory organization to
recommend or establish policies or
procedures with respect to the self-
regulatory organization’s surveillance,
compliance, rule enforcement, or
disciplinary responsibilities.

(5) Member’s affiliated firm is a firm
in which the member is a “principal,”
as defined in 8 3.1(a), or an employee.

(6) Named party in interest means a
person or entity that is identified by
name as a subject of any matter being
considered by a governing board,
disciplinary committee, or oversight
panel.

(7) Self-regulatory organization means
a “self-regulatory organization” as
defined in §1.3(ee) and includes a
‘““clearing organization’ as defined in
§1.3(d), but excludes registered futures
associations for the purposes of
paragraph (b)(2) of this section.

8 (Significant action) includes any of
the following types of self-regulatory
organization actions or rule changes that
can be implemented without the
Commission’s prior approval:

(i) Any actions or rule changes which
address an “‘emergency” as defined in
§1.41(a)(4)(i) through (iv) and (vi)
through (viii); and,

(ii) Any changes in margin levels that
are designed to respond to extraordinary
market conditions such as an actual or
attempted corner, squeeze, congestion
or undue concentration of positions, or
that otherwise are likely to have a
substantial effect on prices in any
contract traded or cleared at such self-
regulatory organization; but does not
include any rule not submitted for prior
Commission approval because such rule
is unrelated to the terms and conditions
of any contract traded at such self-
regulatory organization.

(b) Self-regulatory organization rules.
Each self-regulatory organization shall
maintain in effect rules that have been
submitted to the Commission pursuant
to Section 5a(a)(12)(A) of the Act and
§1.41 or, in the case of a registered
futures association, pursuant to Section
17(j) of the Act, to address the
avoidance of conflicts of interest in the
execution of its self-regulatory
functions. Such rules must provide for
the following:

(1) Relationship with named party in
interest—(i) Nature of relationship. A
member of a self-regulatory
organization’s governing board,
disciplinary committee or oversight
panel must abstain from such body’s
deliberations and voting on any matter
involving a named party in interest
where such member:

(A) is a named party in interest;

(B) is an employer, employee, or
fellow employee of a named party in
interest;

(C) is associated with a named party
in interest through a “‘broker
association” as defined in 8§ 156.1,;

(D) has any other significant, ongoing
business relationship with a named
party in interest, not including
relationships limited to executing
futures or option transactions opposite
of each other or to clearing futures or
option transactions through the same
clearing member; or,

(E) Has a family relationship with a
named party in interest.

(ii) Disclosure of relationship. Prior to
the consideration of any matter
involving a named party in interest,
each member of a self-regulatory
organization governing board,
disciplinary committee or oversight
panel must disclose to the appropriate
self-regulatory organization staff
whether he or she has one of the
relationships listed in paragraph (b)(1)(i)
of this section with a named party in
interest.

(iii) Procedure for Determination.
Each self-regulatory organization must
establish procedures for determining
whether any member of its governing
board, disciplinary committees or
oversight committees is subject to a
conflicts restriction in any matter
involving a named party in interest.
Taking into consideration the exigency
of the committee action, such
determinations should be based upon:

(A) information provided by the
member pursuant to paragraph (b)(1)(ii)
of this section; and

(B) any other source of information
that is held by and reasonably available
to the self-regulatory organization.

(2) Financial Interest in a Significant
Action—(i) Nature of Interest. A
member of a self-regulatory
organization’s governing board,
disciplinary committee or oversight
panel must abstain from such body’s
deliberations and voting on any
significant action if the member
knowingly has a direct and substantial
financial interest in the result of the
vote based upon either exchange or non-
exchange positions that could
reasonably be expected to be affected by
the action.

(ii) Disclosure of Interest. Prior to the
consideration of any significant action,
each member of a self-regulatory
organization governing board,
disciplinary committee or oversight
panel must disclose to the appropriate
self-regulatory organization staff the
position information referred to in
paragraph (b)(2)(iii) of this section that
is known to him or her. This
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requirement does not apply to members
who choose to abstain from
deliberations and voting on the subject
significant action.

(iii) Procedure for Determination.
Each self-regulatory organization must
establish procedures for determining
whether any member of its governing
board, disciplinary committees or
oversight committees is subject to a
conflicts restriction under this section
in any significant action. Such
determination must include a review of:

(A) gross positions held at that self-
regulatory organization in the member’s
personal accounts or ‘“‘controlled
accounts,” as defined in 8§ 1.3(j);

(B) gross positions held at that self-
regulatory organization in proprietary
accounts, as defined in §1.17(b)(3), at
the member’s affiliated firm;

(C) gross positions held at that self-
regulatory organization in accounts in
which the member is a principal, as
defined in §3.1(a);

(D) net positions held at that self-
regulatory organization in “‘customer”
accounts, as defined in §1.17(b)(2), at
the member’s affiliated firm; and,

(E) any other types of positions,
whether maintained at that self-
regulatory organization or elsewhere,
held in the member’s personal accounts
or the proprietary accounts of the
member’s affiliated firm that the self-
regulatory organization reasonably
expects could be affected by the
significant action.

(iv) Bases for Determination. Taking
into consideration the exigency of the
significant action, such determinations
should be based upon:

(A) the most recent large trader
reports and clearing records available to
the self-regulatory organization;

(B) information provided by the
member with respect to positions
pursuant to paragraph (b)(2)(ii) of this
section; and,

(C) any other source of information
that is held by and reasonably available
to the self-regulatory organization.

(3) Participation in Deliberations. (i)
Under the rules required by this section,
a self-regulatory organization governing
board, disciplinary committee or
oversight panel may permit a member to
participate in deliberations prior to a
vote on a significant action for which he
or she otherwise would be required to
abstain, pursuant to paragraph (b)(2) of
this section, if such participation would
be consistent with the public interest
and the member recuses himself or
herself from voting on such action.

(ii) In making a determination as to
whether to permit a member to
participate in deliberations on a
significant action for which he or she

otherwise would be required to abstain,
the deliberating body shall consider the
following factors:

(A) whether the member’s
participation in deliberations is
necessary for the deliberating body to
achieve a quorum in the matter; and

(B) whether the member has unique or
special expertise, knowledge or
experience in the matter under
consideration.

(iii) Prior to any determination
pursuant to paragraph (b)(3)(i) of this
section, the deliberating body must fully
consider the position information which
is the basis for the member’s direct and
substantial financial interest in the
result of a vote on a significant action
pursuant to paragraph (b)(2) of this
section.

(4) Documentation of Determination.
Self-regulatory organization governing
boards, disciplinary committees, and
oversight panels must reflect in their
minutes or otherwise document that the
conflicts determination procedures
required by this section have been
followed. Such records also must
include:

(i) the names of all members who
attended the meeting in person or who
otherwise were present by electronic
means;

(ii) the name of any member who
voluntarily recused himself or herself or
was required to abstain from
deliberations and/or voting on a matter
and the reason for the recusal or
abstention, if stated; and

(iii) information on the position
information that was reviewed for each
member.

Issued in Washington, D.C. on December
23, 1998, by the Commission.

Catherine D. Dixon,

Assistant Secretary of the Commission.

[FR Doc. 98-34516 Filed 12—31-98; 8:45 am]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 145 and 147

Commission Records and Information;
Open Commission Meetings

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (““Commission’ or
“CFTC”) adopts final rules relating to
Commission records and information.
The rules update and streamline
procedures in light of the Commission’s
experience in the past several years and

amend rules regarding open
Commission meetings to conform to
these modifications.

EFFECTIVE DATE: February 3, 1999.
FOR FURTHER INFORMATION CONTACT:
Eileen Donovan, Attorney-Advisor,
Office of the Secretariat, (202) 418—
5096, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW, Washington, DC
20581. Facsimile: (202) 418-5543.
Electronic mail: secretary@cftc.gov.
SUPPLEMENTARY INFORMATION:

l. Background

By notice published at 61 FR 66949
on December 19, 1996, the Commission
requested comments from the public
regarding its proposal to modify its rules
relating to Commission records and
information. The proposal was based on
the Commission’s experience since the
rules implementing the Freedom of
Information Act (“FOIA™), 5 U.S.C. 552
(1997), had been revised October 5,
1989 and the Commission’s desire to
conform the rules to its practice and the
Freedom of Information Reform Act of
1986 (Pub. L. 99-570, §§ 1801-1804).
The Commission proposed modifying
the terms of Section 145.5(g)(1) to
conform to Exemption 7,5 U.S.C.
552(b)(7), relating to requests for records
compiled for law enforcement purposes,
modifying the procedures regarding
requests for confidential treatment and
compilation of Commission records
available to the public, increasing the
schedule of fees, and changing the rule
to reflect current addresses and
telephone numbers. In response to its
notice, the Commission received only
one comment, which was submitted by
the New York Mercantile Exchange
(“NYMEX"). NYMEX expressed concern
regarding one aspect of the proposed
revision of 17 CFR 145.9(d)(7) and
(e)1).

Under the current scheme, when there
is a FOIA request for materials for
which confidential treatment has been
sought under Section 145.9 by the
submitter of the materials, the Assistant
Secretary of the Commission for
Freedom of Information, Privacy and
Sunshine Acts Compliance, (‘‘Assistant
Secretary”’) seemingly must require the
submitter to file a detailed written
justification of the confidential
treatment request within ten days.
However, in some cases the submitter’s
initial petition for confidential
treatment of the information or its
response to a prior FOIA request is so
complete that the Assistant Secretary
does not need supplemental
information. The proposed
modifications to Sections 145.9(d)(7)
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and 145.9(e)(1) address release of
information for which confidential
treatment has been requested but as to
which the Assistant Secretary
determines that it is necessary for the
submitter of the material to provide
supplemental information justifying
confidential treatment. As proposed, the
rule provides that the Assistant
Secretary will notify the submitter of the
material that the requested information
will be released after ten business days
unless the submitter objects by
providing a detailed written justification
and that, absent a timely detailed
written justification, the submitter will
not be given an opportunity to appeal an
adverse determination. NYMEX
contends that ten business days may not
provide a submitter with sufficient time
to prepare and file a detailed written
justification and urges the Commission
to revise its proposal to permit a
submitter to request an extension of the
response period.

The Commission has decided to
amend the proposed language to
accommodate NYMEX’s concern.
Accordingly, in the final rule the
Commission has inserted in Section
145.9(d)(7) “Upon request and for good
cause shown, the Assistant Secretary
may grant an extension of such time,”
and in Section 145.9(¢e)(1) the
Commission has inserted ‘‘(unless under
§145.9(d)7) an extension of time has
been granted).”

The Commission reviewed the
proposed language in Sections
145.9(d)(4), 145.9(d)(6), 145.9(d)(7), and
145.9(d)(8) and determined that the
language should be clarified. Therefore,
the Commission redrafted those sections
to make them clearer without changing
the meaning of the proposed language
substantially. Accordingly, the
Commission determined that it was not
necessary to request comment from the
public regarding these modifications.
The modifications are set forth below.

Section 145.9(d)(4) is modified by
changing ““possible” to “‘practicable’ in
the phrase “at the time the information
is submitted or as soon thereafter as
possible™.

Section 145.9(d)(6) is redrafted as
follows:

A request for confidential treatment (as
distinguished from the material that is the
subject of the request) shall be considered a
public document. When a submitter deems it
necessary to include, in its request for
confidential treatment, information for which
it seeks confidential treatment, the submitter
shall place that information in an appendix
to the request.

Section 145.9(d)(7) is modified by
inserting ‘‘from the Assistant Secretary”

after “‘On ten business days notice” and
before the comma.

Section 145.9(d)(8)(i) is redrafted as
follows:

Requests for confidential treatment for any
reasonably segregable material that is not
exempt from public disclosure under the
Freedom of Information Act, as implemented
in 8§ 145.5, shall be summarily rejected under
§145.9(d)(9). Requests for confidential
treatment of public information contained in
financial reports as specified in §1.10 shall
not be processed. A submitter has the burden
of specifying clearly and precisely the
material that is the subject of the confidential
treatment request. A submitter may be able
to meet this burden in various ways,
including:

Additionally, the Commission has
modified proposed Section 145.5(g)(1)(i)
“Disclosure of nonpublic records.” The
proposed rule includes an exemption
for records or information compiled for
law enforcement purposes to the extent
that the production of such information
would interfere with enforcement
activities undertaken by the listed
entities. The list, as proposed, includes
both “‘foreign governmental authority”
and ‘““foreign futures or securities
authority.” It is unnecessary to include
both terms because the term “foreign
governmental authority” includes law
enforcement activities undertaken by a
foreign futures authority as defined by
the Commodity Exchange Act or a
foreign securities authority.
Accordingly, the Commission is
deleting the term “‘foreign futures or
securities authority” from the final rule.

The Commission has also deleted
Section 145.5(g)(2) which defines
“investigatory records’ form the final
rule because Section 145.5(g)(1) renders
it redundant and has renumbered
Section 145.5(g) accordingly. Section
145.9(d)(10) is also deleted because it
has been incorporated into Section
145.9(d)(4), and reference to it in
Section 145.9(d)(1) has been revised
accordingly.

I1. Related Matter

Regulatory Flexibility Act

The Regulatory Flexibility Act
(““RFA”), 5 U.S.C. 601 et seq. (1988),
requires that agencies, in proposing
rules, consider the impact of those rules
on small businesses. The Commission
has previously determined, pursuant to
5 U.S.C. 605(b), that Part 145 rules
relating to Commission records and
information do not have a significant
economic impact on a substantial
number of small business entities.
Because they do not impose regulatory
obligations on commodity professionals
and small commodity firms and
because, if instituted, the proposed

corrections and amendments will
expedite and improve the FOIA process,
the Commission does not expect the
final rule to have a significant economic
impact on a substantial number of small
business entities.

Accordingly, pursuant to Rule 3(a) of
the RFA (5 U.S.C. 605(b)), the
Chairperson, on behalf of the
Commission, certifies that this proposed
rule will not have a significant
economic impact on a substantial
number of small entities.

List of Subjects

17 CFR Part 145

Confidential business information,
Freedom of information.

17 CFR Part 17

Sunshine Act.

For the reasons set forth in the
preamble, title 17, parts 145 and 147 are
amended as follows:

PART 145—COMMISSION RECORDS
AND INFORMATION

1. The authority for Part 145 is revised
to read:

Authority: Pub. L. 99-570, 100 Stat. 3207;
Pub. L. 89-554, 80 Stat. 383; Pub. L. 90-23,
81 Stat. 54; Pub. L. 98-502, 88 Stat. 1561—
1564 (5 U.S.C. 552); Sec. 101(a), Pub. L. 93—
463, 88 Stat. 1389 (5 U.S.C. 4a(j)); unless
otherwise noted.

2. Section 145.5 is amended as set
forth below:

a. In the introductory paragraph add
a sentence to the end as set forth below.

b. Remove the introductory text of
paragraph (d)(1).

c. In (d)(2)(i)(B) and (E) remove the
following phrase: “Provided, The
procedure set forth in 17 CFR 1.10(g) is
followed:”.

d. In (d)(1)(i)(C) and (D) remove the
following phrase: *, provided the
procedure set forth in § 1.10(g) of this
chapter is followed™.

e. In (d)(1)(i)(F) remove the following
phrase: *“, if the procedure set forth in
§1.10(g) of this chapter is followed”.

f. In (d)(1)(i)(H) remove the following
phrase: *“, provided the procedure set
forth in §31.13(m) of this chapter is
followed”.

g. Paragraph (g) is revised to read as
set forth below.

§145.5 Disclosure of nonpublic records.

* * * Requests for confidential
treatment of segregable public
information will not be processed.

* * * * *

(9) Records or information compiled
for law enforcement purposes to the
extent that the production of such
records or information:
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(1) Could reasonably be expected to
interfere with enforcement activities
undertaken or likely to be undertaken
by the Commission or any other
authority including, but not limited to,
the Department of Justice or any United
States Attorney or any Federal, State,
local, or foreign governmental authority
or any futures or securities industry self-
regulatory organization;

(2) Would deprive a person of a right
to a fair trail or an impartial
adjudication;

(3) Could reasonably be expected to
constitute an unwarranted invasion of
personal privacy;

(4) Could reasonably be expected to
disclose the identity of a confidential
source including a State, local or foreign
agency or authority or any private
institution which furnished information
on a confidential basis and, in the case
of a record or information compiled by
a criminal law enforcement authority in
the course of a criminal investigation or
by an agency conducting a lawful
national security intelligence
investigation, information furnished by
a confidential source;

(5) Would disclose techniques or
procedures or would disclose guidelines
for law enforcement investigations or
prosecutions if such disclosure could
reasonably be expected to risk
circumvention of the law; or

(6) Could reasonably be expected to
endanger the life or physical safety of
any individual.

* * * * *

§145.6 [Amended]

3. In §145.6(a), remove the phrase
(816) 374-6602"" and add in its place
*“(816) 931-7600"; remove the phrase
110880 Wilshire Blvd., suite 1005 Los
Angeles, California 90024, Telephone:
(310) 575-6783” and add in its place
10900 Wilshire Boulevard, Suite 400,
Los Angeles, California 90024,
Telephone: (310) 235-6783"".

4. Section 145.9 is amended as set
forth below:

a. In (d)(1) remove the phrase
“(d)(10)” and insert in its place “(d)(4)".

b. Remove (d)(10) and redesignate
(d)(11) as (d)(10).

c. Revise paragraphs (d)(4), (6), (7),
and (8) and the first sentence of (e)(1) to
read as follows:

§145.9 Petition for confidential treatment
of information submitted to the
Commission.
* * * * *

(d) * * *x

(4) A request for confidential
treatment should accompany the
material for which confidential
treatment is being sought. If a request

for confidential treatment is filed after
the filing of such material, the submitter
shall have the burden of showing that it
was not possible to request confidential
treatment for that material at the time
the material was filed. A request for
confidential treatment of a future
submission will not be processed. All
records which contain information for
which a request for confidential
treatment is made or the appropriate
segregable portions thereof should be
marked by the person submitting the
records with a prominent stamp, typed
legend, or other suitable form of notice
on each page or segregable portion of
each page stating ‘““Confidential
Treatment Requested by [name].” If
such marking is impractical under the
circumstances, a cover sheet
prominently marked “Confidential
Treatment Requested by [name]’’ should
be securely attached to each group of
records submitted for which
confidential treatment is requested.
Each of the records transmitted in this
matter should be individually marked
with an identifying number and code so
that they are separately identifiable. In
some circumstances, such as when a
person is testifying in the course of a
Commission investigation or providing
documents requested in the course of a
Commission inspection, it may be
impractical to submit a written request
for confidential treatment at the time the
information is first provided to the
Commission. In no circumstances can
the need to comply with the
requirements of this section justify or
excuse any delay in submitting
information to the Commission. Rather,
in such circumstances, the person
testifying or otherwise submitting
information should inform the
Commission employee receiving the
information, at the time the information
is submitted or as soon thereafter as
practicable, that the person is requesting
confidential treatment for the
information. The person shall then
submit a written request for confidential
treatment within 30 days of the
submission of the information. If access
is requested under the Freedom of
Information Act with respect to material
for which no timely request for
confidential treatment has been made, it
may be presumed that the submitter of
the information has waived any interest
in asserting that the material is
confidential.

* * * * *

(6) A request for confidential
treatment (as distinguishing from the
material that is the subject of the
request) shall be considered a public
document. When a submitter deems it

necessary to include, in its request for
confidential treatment, information for
which it seeks confidential treatment,
the submitter shall place that
information in an appendix to the
request.

(7) On ten business days notice from
the Assistant Secretary, a submitter
shall submit a detailed written
justification of a request for confidential
treatment, as specified in paragraph (e)
of this section. Upon request and for
good cause shown, the Assistant
Secretary may grant an extension of
such time. The Assistant Secretary will
notify the submitter that failure to
provide timely a detailed written
justification will be deemed a waiver of
the submitter’s opportunity to appeal an
adverse determination.

(8)(i) Requests for confidential
treatment for any reasonably segregable
material that is not exempt from public
disclosure under the Freedom of
Information Act, as implemented in
§145.5, shall be summarily rejected
under §145.9(d)(9). Requests for
confidential treatment of public
information contained in financial
reports as specified in §1.10 shall not be
processed. A submitter has the burden
of specifying clearly and precisely the
material that is the subject of the
confidential treatment request. A
submitter may be able to meet this
burden in various ways, including:

(A) Segregating material for which
confidential treatment is being sought;

(B) Submitting two copies of the
submission: a copy from which material
for which confidential treatment is
being sought has been obliterated,
deleted, or clearly marked and an
unmarked copy; and

(C) Clearly describing the material
within a submission for which
confidential treatment is being sought.

(ii) A submitter shall not employ a
method of specifying the material for
which confidential treatment is being
sought if that method makes it unduly
difficult for the Commission to read the
full submission, including all portion
claimed to be confidential, in its
entirely.

* * * * *

(e) * * * (1) If the Assistant
Secretary or his or her designee
determines that a FOIA request seeks
material for which confidential
treatment has been requested pursuant
to § 145.9, the Assistant Secretary or his
or her designee shall require the
submitter to file a detailed written
justification of the confidential request
within ten business days (unless under
§145.9(d)(7) an extension of time has
been granted) of that determination
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unless, pursuant to an earlier FOIA
request, a prior determination to release
or withhold the material has been made,
the submitter has already provided
sufficient information to grant the
request for confidential treatment; or the
material is otherwise in the public
domain.* * *

* * * * *

Appendix A to Part 145—[Amended]

6. In Appendix A remove paragraph
(b)(1) and redesignate paragraphs (b)(2)
through (b)(13) as (b)(1) through (b)(12),
respectively; and in paragraph (g) of
Appendix A remove the phrase ‘“from
the Division of Trading and Markets,
Commodity Futures Trading
Commission, 300 South Riverside Plaza,
suite 1600 North, Chicago, Illinois
60606 or.”

7. Amend Appendix B to Part 145 by
revising paragraph (a)(3) to read as
follows:

Appendix B to Part 145—Schedule of
Fees

(a) * K *

(3) The Commission uses a variety of
computer systems to support its
operations and store records. Older
systems of records, particularly systems
involving large numbers of records, are
maintained on a mainframe computer.
More recently, systems have been
developed using small, inexpensive,
shared computer systems to store
records. Systems of use in particular
programmatic and administrative
operations may also store records on the
workstation computers assigned to
particular staff members. For searches of
records stored on the Commission’s
mainframe computer, the use of
computer processing time will be
charged at $456.47 for each hour, $7.61
for each minute, and $0.1268 for each
second of computer processing time
indicated by the job accounting log
printed with each search. When
searches require the expertise of a
computer specialist, staff time for
programming and performing searches
will be charged at $32.00 per hour. For
searches of records stored on personal
computers used as workstations by
Commission staff and shared access
network servers, the computer
processing time is included in the
search time for the staff member using
that workstation as set forth in the other
paragraphs under paragraph (a) of
Appendix B.

* * * * *

PART 147—OPEN COMMISSION
MEETINGS

8. The authority for part 147
continues to read:

Authority: Sec. 3(a), Pub. L. 94-409, 90
Stat. 1241 (5 U.S.C. 552b), sec. 101(a)(11),
Pub. L. 93-463, 88 Stat. 1391 (7 U.S.C. 4a(j)
(Supp. V, 1975)), unless otherwise noted.

§147.3 [Amended]

9. In 8§ 147.3 make the following
changes:

a. Remove the introductory text of
paragraph (b)(4)(i).

b. In paragraphs (b)(4)(i)(A)(2) and (5)
remove the following phrase: ““Provided,
The procedure set forth in 17 CFR
1.10(g) is followed:”.

c. In paragraphs (b)(4)(i)(A)(3) and (4)
remove the following phrase: “,
provided, the procedure set forth in
§1.10(g) of this chapter is followed.”

d. In paragraph (b)(4)(i)(A)(6) remove
the following phrase: *, if the procedure
set forth in §1.10(g) of this chapter is
followed.”

e. In paragraph (b)(4)(i)(A)(8) remove
the following phrase: “provided the
procedure set forth in §31.13(m) of this
chapter is followed.”

Issued by the Commission.
Dated: December 28, 1998.
Jean A. Webb,

Secretary of the Commission, Commodity
Futures Trading Commission.

[FR Doc. 98-34732 Filed 12—-31-98; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 123, 142, and 178
[T.D. 99-2]
RIN 1515-AC16

Land Border Carrier Initiative Program

AGENCY: Customs Service, Treasury.
ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations to provide for the
Land Border Carrier Initiative Program
(LBCIP), a program designed to prevent
smugglers of illicit drugs from utilizing
commercial land conveyances for their
contraband. The program provides for
agreements between carriers and
Customs in which the carrier agrees to
increase its security measures and
cooperate more closely with Customs,
and Customs agrees to apply,
commensurate with the degree of carrier
compliance with the terms of the
agreement, special administrative

provisions pertaining to penalty
amounts and expedited processing of
penalty actions if illegal drugs are found
on a conveyance belonging to the
participating carrier. Further, at certain,
high-risk locations along the land
border, an importer’s continued use of
the Line Release method of processing
entries of merchandise is conditioned
on the use of carriers that participate in
the LBCIP. These regulatory changes are
designed to improve Customs
enforcement of Federal drug laws along
the land border by enhancing its ability
to interdict illicit drug shipments
through additional trade movement
information provided by common
carriers that voluntarily choose to
participate in the LBCIP.

EFFECTIVE DATE: February 3, 1999.

FOR FURTHER INFORMATION CONTACT: Jim
Kelly, Office of Field Operations, Anti-
Smuggling Division, (202) 927-0458.
SUPPLEMENTARY INFORMATION:

Background

In 1984 Customs began an air and sea
Carrier Initiative Program (CIP), in part
because of Customs growing awareness
of an increase in the smuggling of
marijuana and cocaine in the South
Florida area. Developed under Customs
remission and mitigation of penalties
authority pursuant to section 618 of the
Tariff Act of 1930 (19 U.S.C. 1618), the
CIP was grounded in the execution of
written Carrier Initiative Agreements
between Customs and the common
carrier, whereby the carrier agrees to
improve cargo and conveyance security,
and Customs provides security and drug
awareness training.

In 1986, Congress enacted the Anti-
Drug Abuse Act of 1986 (Pub. L. 99-570,
100 Stat. 3207; 21 U.S.C. 801 note) (the
1986 Act) to, among other things,
strengthen Federal efforts to improve
the enforcement of Federal drug laws
and enhance the interdiction of illicit
drug shipments. Pursuant to the drug
interdiction mandates contained in the
1986 Act, in 1995 Customs decided to
expand the CIP to land border carriers
to address the increasing drug
smuggling threat along the southwest
border.

This new Land Border Carrier
Initiative Program (LBCIP) is designed
to prevent smugglers of illicit drugs
from utilizing commercial land
conveyances for their contraband. The
program solicits land and rail carriers to
voluntarily enter into agreements with
Customs in which the carrier agrees to
increase its security measures and
cooperate more closely with Customs in
identifying and reporting suspected
smuggling conduct in exchange for
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which Customs agrees to provide
training to carrier employees and
drivers in the areas of cargo and
personnel security, document review
techniques, drug awareness, and
conveyance search. Further, should
illegal drugs be found aboard a
conveyance belonging to a participating
carrier, Customs agrees to apply,
commensurate with the degree of carrier
compliance with the terms of the
agreement, special administrative
provisions pertaining to penalty
amounts and expedited processing of
penalty actions.

In conjunction with implementing the
LBCIP, Customs decided to tie the
mutual benefits of Line Release
processing to the security offered by the
LBCIP at certain, high-risk locations
along the southwest border. Thus,
Customs planned to require at these
designated locations that an importer’s
continued use of the Line Release
method of processing entries of
merchandise is conditioned on the use
of carriers that participate in the LBCIP.
Customs planned to publish a list of
these high-risk locations along the
southwest border in the Federal
Register.

On December 30, 1997, Customs
published a Notice of Proposed
Rulemaking (NPRM) in the Federal
Register (62 FR 67765) that proposed to
amend the Customs Regulations to
provide for the LBCIP and to require
that merchandise be transported by a
LBCIP participant for merchandise to be
processed through use of Line Release at
certain high-risk locations. Customs
stated in the BACKGROUND portion of
the document its intention that the
LBCIP would be implemented at the
southwest border. Comments were
solicited on the proposal. The comment
period closed March 2, 1998; four
comments were received. The
comments and Customs responses are
set forth below.

Analysis of Comments

Concerns With the LBCIP, in General

Comment: All of the commenters
inquired if the LBCIP would be limited
to the southwest border. Acknowledging
that Customs stated its intention to limit
the LBCIP to the Mexican border in the
BACKGROUND portion of the NPRM,
these commenters pointed out that the
proposed regulations did not contain
such a limitation and that Customs
should clearly indicate in the regulatory
text portion of the Final Rule document
that the LBCIP will apply only to the
Mexican border.

Customs Response: The whole reason
for expanding the Carrier Initiative

Program (CIP) to include land border
carriers is to address the increased drug-
smuggling threat to the United States.
While that threat presently comes
primarily from the southwest border,
should that threat find other avenues for
entering the U.S,, i.e., along the
northern border, and if the regulations
expressly restrict the LBCIP’s
application to the southern border, then
Customs would not be able to employ
the LBCIP as a law enforcement tool to
counter the threat from the different
direction. On reconsideration of the
scope and benefits of the program, it
makes more sense to make the program
available to all interested carriers than
to restrict the program’s availability to
one border area.

Accordingly, although it was Customs
intention at the time it published the
NPRM to implement the LBCIP only
along the southwest border—where the
drug threat to the United States is
greatest—because of the interest raised
in the comments concerning the
application of special administrative
provisions (see below), Customs will
now make the program available to
interested carriers at any Customs land
border crossing point. Thus, no change
will be made to §123.71, which
describes the LBCIP in general terms, to
expressly limit the application of the
LBCIP to the southwest border.

Comment: Two commenters inquired
that if the LBCIP Agreements are only
entered into with carriers on the
southwest border, will the
accompanying special administrative
provisions pertaining to the assessment
and mitigation of penalties for carriage
of controlled substances apply only at
the Mexican border, and not the
Canadian border?

Customs Response: As mentioned
above, because of comments concerned
about the application of special
administrative provisions, Customs has
decided to expand the availability of the
LBCIP to interested carriers at any land
border crossing location. Accordingly,
the issues of limited LBCIP participation
and application of special
administrative provisions are rendered
moot.

Comment: One commenter wanted
Customs to define a “‘high-risk’ area in
the regulations, stating that carriers
need to know whether they are
operating in such areas, which can
effect carrier safety and security and
impact operational efficiency. This
commenter also inquired that should
Canadian land border ports ever be
designated as ““high risk’, will Customs
afford Canadian carriers fair and
appropriate notice so that they can meet
the requirements of the LBCIP.

Along this line of inquiry, another
commenter stated that compliance with
the LBCIP is only a requirement for
carriers participating in Line Release
and that the LBCIP should remain a
voluntary program for carriers not
participating in Line Release.

Customs Response: These comments
reveal a certain confusion concerning
how the LBCIP is designed to operate as
a voluntary, stand-alone program and
how it interrelates with the Line
Release-method of processing certain
merchandise. As provided in proposed
§123.71, the LBCIP is a voluntary
program—for carriers—designed to
assist Customs in preventing the
smuggling of controlled substances into
the United States. The LBCIP is
independent of Line Release processing,
which is an automated method to
expedite the release of certain
shipments—for importers. However, at
certain land border crossing locations,
designated ““high risk’” by Customs, an
importer’s continued use of Line
Release processing will be contingent on
the importer’s use of carriers that
participate in the LBCIP. Accordingly, if
there are no carriers at a designated
high-risk area that participate in the
LBCIP, then the importer cannot use the
Line Release program.

“High-risk” locations—where
continued use of Line Release will be
conditioned on the importer’s use of
carriers that participate in the LBCIP—
currently designated by Customs are:

1. Calexico, CA;

2. Otay Mesa, CA;

3. Tecate, CA;

4. Douglas, AZ;

5. Nogales, AZ;

6. Brownsville, TX;

7. Del Rio, TX

8. Eagle Pass, TX;

9. El Paso, TX;

10. Hidalgo, TX, the cargo-processing
center at Pharr;

11. Laredo, TX; and

12. Progreso, TX.

These ports of entry are designated as
“high risk” based on seizure statistics.
Additional areas designated by Customs
as high risk will be identified in General
Notices that will be published in the
Federal Register. These notices will
normally be published with a 30-day
delayed effective date to give affected
importers time to restructure their
business interests.

Concerns With the Written Agreement;
§123.72

Comment: One commenter stated that
a standard agreement should be used
throughout the entire southwest border,
and another commenter stated that port



Federal Register/Vol. 64, No. 1/Monday, January 4, 1999/Rules and Regulations

29

directors should not have the ability to
change the language in an agreement.

Customs Response: Since the drug
threat is the focus of the program and
not regional/local conditions, one
standard agreement will be used in the
LBCIP, and port directors will not have
the ability to modify the language
employed in agreements.

Comment: One commenter stated that
Customs should clarify whether they
want carriers or individual train crews,
to enter into agreements with Customs.
This commenter suggested that Customs
should revise §123.71 to make this
clear.

Customs Response: As provided at
proposed §123.72, which pertains to the
written agreement requirement, it is the
commercial carriers (not the drivers of
the conveyance) that are to enter into
the written agreement with Customs.
The statement in proposed §123.71 that
the LBCIP is a program designed to
enlist the voluntary cooperation of the
designated drivers of commercial
entities as well as the commercial
entities was merely to reflect that a
participating carrier’s commitment to
the LBCIP includes the carrier being
responsible, after designating drivers (or
crews) for program participation, for
adequately training the drivers (or
crews) on how to identify and report
suspected smuggling attempts.
Accordingly, the carriers are, in effect,
responsible for enlisting the cooperation
of the drivers (or crews) they designate
to be in the program. However, because
language regarding drivers in §8123.71,
123.72, and 123.74 confused readers
concerning whether Customs intends to
enter into individual agreements with
the drivers (or crew), these provisions
will be revised to remove references to
designated drivers.

However, because the cooperation of
drivers is such an integral part of the
program and with the revisions
discussed above to §§123.71, 123.72,
and 123.74, a new §123.76 will be
added that more fully explains how
drivers fit into the program.

Comment: One commenter wants
Customs to modify the written
agreement provision (§123.72) to
acknowledge that the training of
railroad crews might impact existing
labor agreements.

Customs Response: Since the LBCIP is
a voluntary program, Customs finds the
issue of labor agreements between
carriers and its employees outside the
scope of these regulations. Accordingly,
no change will be made to §123.72.

Comment: Concerned with the written
agreement provision that requires
carrier-participants to establish security
procedures aimed at restricting access to

transporting conveyances and
preventing the unauthorized lading of
illegal drugs while the conveyance is en
route to the U.S., one commenter
suggested that § 123.72(b) be revised to
acknowledge the national limits
incumbent on establishing such security
measures.

Customs Response: Customs is well
aware of the national limits/physical
restraints faced by carrier-applicants in
establishing the security measures
provided for at § 123.72(b) and does not
expect the carriers to do what is beyond
their control. With the LBCIP being a
cooperative venture between
participant-carriers and Customs,
Customs will of course work with
particular carriers to establish those
security procedures that are necessary
and within the ability of the LBCIP
participant to implement. Since the
scope of the security burden on the
carrier-participant is substantially less
than that envisioned by the commenter,
Customs sees no reason to revise the
security requirements of § 123.72(b).

Comment: Two commenters wanted
Customs to clarify what background
checks need to be performed and on
which employees. These commenters
questioned which criminal records have
to be checked—presumably this relates
to records maintained by the resident
country of the participant-carrier—and
whether the “‘all personnel designated
to participate in the LBCIP” language
encompasses all employees who will
handle a shipment from the time it
crosses one border, traverses the U.S.,
and arrives at another border, and all
employees in between. These
commenters argued that the scope of
such a provision would affect
thousands, if not tens of thousands, of
employees, and that the provision
should be limited to new hires. Based
on the magnitude of these concerns, two
commenters stated that Customs
paperwork assessment/recordkeeping
burden is understated.

Customs Response: Section 123.72(c)
provides, in part, that, to the extent
permitted by law, participant-carriers
are to conduct employment and
criminal history record checks on all
(not just newly hired) employees who
will be designated to participate in the
LBCIP. Customs contemplates within
this context that a carrier-employer need
not check the criminal histories of all
employees as all employees will not be
designated to be involved with the
LBCIP. Involvement with the LBCIP
would mean involvement with
physically processing/transporting the
merchandise that is to be exported to
the United States. Further, Customs
contemplates that the criminal records

of all potential employees who may be
involved with physically processing/
transporting merchandise for export to
the United States may not be accessible
to the carrier-exporter despite the
carrier-employer’s best efforts. Thus,
concerning the question of which
criminal records have to be checked, a
carrier-employer would be required to
report to Customs any criminal activity
concerning employees that are directly
involved with the physical processing/
transporting of merchandise exported to
the United States, which the employer
learns either through a search of
accessible criminal records maintained
by the country in which the employee
is hired or through communication by
the employee to the employer. Given the
above, no change to § 123.72(c) will be
made.

Regarding Customs assessment of the
paperwork burden in applying for the
LBCIP, since the scope of the
background checks is more limited and
reasonable than understood by the
commenters, Customs does not believe
that the time an average carrier will
spend completing the application for
LBCIP participation, providing
background information on drivers
designated for inclusion in the program,
completing an affidavit of business
character, and listing the conveyances
that will be used will exceed one hour.
However, because some carrier-
applicants will experience a significant
turnover in drivers, conveyances, and
ownership, those applicants may have a
greater paperwork burden—as much as
2 hours a week—in complying with the
continuing reporting obligations of the
program. Other carrier-applicants are so
large and have so many drivers, they
may fall outside the average.
Accordingly, Customs will revise its
paperwork estimates to fully account for
this secondary reporting burden. The
collection of information data
previously submitted to the Office of
Management and Budget has been
revised to reflect an increase of 3 more
hours per respondent. This increase is
based on increased applicants and
business turnover estimates, which
impact both the initial paperwork
requirement and the secondary
reporting obligation.

Comment: One commenter wanted
Customs to clarify the terms “‘properly
registered conveyances,” i.e., does it
pertain to railcars or locomotives, and
two commenters suggested that
locomotive engineers be separately
enumerated, rather than be collectively
included with drivers.

Customs Response: For purposes of
the written agreement, the term
“‘conveyance” would include
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locomotives—being the powered unit—
rather than the railcars, which are non-
powered, and the term “‘drivers” would
include locomotive engineers—being
the drivers of the powered conveyance.
Concerning the “proper registration” of
such conveyances, what is envisioned
here is that the conveyance is registered
with the appropriate government agency
responsible for registering such
conveyances in the country where the
conveyance operates.

Customs believes that no change to
§123.72(d) is necessary.

Comment: One commenter wanted
Customs to define the term “dishonest
conduct” in the regulations.

Customs Response: Although not a
term of art, the term “‘dishonest
conduct” has been defined as an
absence of integrity; a disposition to
betray, cheat, deceive, lie, or defraud;
and being untrustworthy. The meaning
of the term extends beyond acts which
would be criminal, and is not restricted
to such conduct as would be criminal.
However, the term does not necessarily
include “wrongful acts”. For example, a
speeding violation in an automobile
would be a wrongful act in law, but it
does not constitute “dishonest
conduct”. The term *“‘dishonest
conduct” is designed, but not limited, to
include any conduct or activity that
bears on an individual’s veracity, such
as allegations/complaints of lying,
misleading, or perjury. Examples of
such conduct would include writing
bad checks, misrepresenting
employment history, and deceiving
government agencies as to the nature of
information. Customs does not believe
that it is appropriate to define the term
in the regulations.

Comment: Three commenters
requested that §123.72 be revised to
delete references to principals, drivers,
and conveyances, because such
information is irrelevant. Further, these
commenters stated that the five-day
notification period for advising Customs
concerning material changes in business
organization, drivers, or conveyances
serves no useful purpose and that this
time-frame is too short anyway.

Customs Response: Customs believes
that by receiving the names of the
drivers and principal officers of the
companies who apply to join the LBCIP,
Customs is better able to make a
determination about the threat posed by
the drivers and companies and to make
an informed decision about the
suitability of the carriers and specific
drivers for the program. Customs also
believes that the five-day notification
period is sufficient time for a carrier to
advise Customs in writing by mail of
material changes affecting a carrier’s

business organization, designated
drivers or registered conveyances.
Accordingly, no change to §123.72 will
be made.

Comment: One commenter wanted to
delete language regarding the
requirement to provide information
about past business relations, and the
necessity of providing information
about ““‘dishonest conduct”. Another
commenter wanted clearer language
regarding the “‘affidavit of business
character” requirement.

Customs Response: Because of the
high-risk environment in which
transportation companies sometime
operate, Customs believes that it is
imperative that principals of
participating carriers submit an
“affidavit of business character” and
that information concerning ‘‘dishonest
conduct” on the part of all designated
participants be provided to Customs.
This information will assist Customs in
making informed decisions about a
carrier’s suitability for the program.

Concerns With the Revocation
Procedure; §123.75

Comment: One commenter argued
that carriers should be provided with
advance notice of revocation and given
the opportunity to cure defaults prior to
revocations. This commenter also
questioned the scope of revocations,
wanting to know if all Customs land
border ports will be notified in the case
of a revocation.

Customs Response: Because the
LBCIP is a cooperative venture between
Customs and participant-carriers, the
on-going dialogue between Customs and
the carrier will enable a carrier to be
aware of Customs concerns regarding
the carrier’s operations and allow a
carrier to explain or take remedial
action to resolve a deficiency in the
carrier’s operations. However, in cases
where immediate revocation is
necessary, proposed § 123.75(c) details
the appeal process to be followed by the
subject carrier once a decision to
immediately revoke the carrier’s
participation in the LBCIP has been
made by a port director. Under this
process, the subject participant-carrier
may file a written appeal directly with
the Assistant Commissioner of Field
Operations within 10 days and receive
a determination within 30 days of the
appeal’s receipt by the Assistant
Commissioner. Customs believes that
these time frames provide carriers with
ample time to cure operational defects
noted by Customs, and that the process
will ensure uniformity regarding
revocations.

Concerning the scope of revocations,
decisions to immediately revoke a

carrier-participant or individual driver
would be effective at the national level;
all land border ports would be notified.

Comment: One commenter felt that
some misdemeanors, such as drunk
driving, should not result in revocation.

Customs Response: Offenses such as
drunk driving will not automatically
result in revocation. The circumstances
of such conduct, i.e., did it occur as an
incident to employment, will be fully
considered by Customs before any
action to institute revocation procedures
is initiated.

Comment: One commenter wanted
Customs to define ““misuse” regarding
authorized conveyances.

Customs Response: The term
“misuse’ of authorized conveyances
means the unauthorized use of a
carrier’s conveyance by a designated
driver, e.g., making unscheduled stops/
trips, and such other use as goes beyond
the scope of the agreement entered into
between the carrier and Customs.

Concerns Over Tying Line Release to
LBCIP; §88§123.71, 142.41, and 142.41

Comment: Two commenters did not
see the value of linking the LBCIP to
Line Release at “high-risk’ areas.

Customs Response: Linking the LBCIP
with Line Release at designated **high-
risk’ areas will aid Customs invaluably
in its endeavor to thwart the smuggling
of illicit drugs into the United States.
The LBCIP is based on a mutual
exchange of business information
between a participant carrier and
Customs: Customs receives participant-
specific information regarding the
participant’s facilities, conveyances,
drivers, and business structure; the
carrier receives special training in the
areas of cargo and personnel security
standards, document review, drug
awareness, and container/conveyance
searches. Line Release, on the other
hand, requires an importer to provide
Customs with information regarding the
merchandise being imported, the
importer, and the shipper or
manufacturer. Linking the LBCIP with
Line Release merges the merchandise,
importer, carrier, driver, and
conveyance data together, thereby
enhancing Customs ability to assess the
threat of each Line Release-type
commercial shipment more effectively.
Accordingly, since Customs scrutiny of
Line Release transactions would be
enhanced if it possesses the information
that LBCIP participants provide, it
makes perfect sense at those LBCIP
locations designated as “‘high risk” to
condition an importer’s continued use
of Line Release on the use of carriers/
drivers that participate in the LBCIP.
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Conclusion

After careful consideration of all the
comments received and further review
of the matter, Customs has decided to
adopt as a final rule with the
modifications and changes discussed
above and set forth below, the
amendments to implement the LBCIP
and tying Line Release privileges to
LBCIP carriers/drivers at certain, high-
risk locations. The document also
identifies the high-risk locations where
merchandise must be transported by
carriers who are participants in the
LBCIP in order for the merchandise to
be processed through Line Release.

To reflect the paperwork requirements
contained at §123.73, part 178 of the
Customs Regulations is also amended.

Regulatory Flexibility Act and
Executive Order 12866

Pursuant to provisions of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), it is certified that the
amendments will not have a significant
economic impact on a substantial
number of small entities, because the
amendments concern a voluntary
program that will confer a benefit on the
trade community. Accordingly, the
amendments are not subject to the
regulatory analysis or other
requirements of 5 U.S.C. 603 and 604.
This amendment does not meet the
criteria for a “‘significant regulatory
action” as specified in Executive Order
12866.

Paperwork Reduction Act

The collection of information
contained in these final regulations has
been revised, reviewed, and approved
by the Office of Management and
Budget (OMB) in accordance with the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507)
under control number 1515-0217. An
agency may not conduct or sponsor, and
a person is not required to respond to,
a collection of information unless the
collection of information displays a
valid control number assigned by OMB.

The collection of information in this
final rule is at § 123.73. This
information is required to improve
Customs ability to interdict illicit drug
shipments along the land border in
cooperation with common carriers and
their designated drivers who voluntarily
participate in the LBCIP. This
information will be used to process
applications for voluntary participation
in the Land Border Carrier Initiative
Program. The likely respondents are
commercial carrier organizations that
engage in foreign commerce and trade
along the land border of the United
States.

The estimated average burden
associated with the collection of
information in this final rule is four
hours per respondent or recordkeeper.
Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be directed
to the U.S. Customs Service,
Information Services Group, Office of
Finance, 1300 Pennsylvania Ave., N.W.,
Washington, D.C. 20229; and to OMB,
Attention: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, D.C. 20503.

Drafting Information

The principal author of this document
was Gregory R. Vilders, Attorney,
Regulations Branch. However,
personnel from other offices
participated in its development.

List of Subjects

19 CFR Part 123

Administrative practice and
procedure, Aliens, Canada, Common
carriers, Customs duties and inspection,
Forms, Imports, International
boundaries, Mexico, Motor carriers,
Railroads, Reporting and recordkeeping
requirements, Vehicles.

19 CFR Part 142

Bonds, Common carriers, Customs
duties and inspection, Entry of
merchandise, Forms, Reporting and
recordkeeping requirements.

19 CFR Part 178

Administrative practice and
procedure, Collections of information,
Exports, Imports, Paperwork
requirements, Reporting and
recordkeeping requirements.

Amendments To the Regulations

For the reasons stated above, parts
123, 142, and 178 of the Customs
Regulations (19 CFR parts 123, 142, and
178) are amended as set forth below:

PART 123—CUSTOMS RELATIONS
WITH CANADA AND MEXICO

1. The general authority citation for
part 123 continues to read as follows,
the specific authority citation for
§123.71 is removed, and specific
authority citations for 8§ 123.71 through
123.76 and for §123.81 are added, to
read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 20, Harmonized Tariff Schedule of the
United States (HTSUS)), 1431, 1433, 1624.

* * * * *

Sections 123.71-123.76 also issued under
19 U.S.C. 1618; Section 123.81 also issued
under 19 U.S.C. 1595.

2. Subpart H is redesignated as
subpart | and §8123.71 and 123.72 are
redesignated as §8 123.81 and 123.82
therein, respectively, and a new subpart
H, consisting of 8§ 123.71 through
123.76, is added to read as follows:

Subpart H—Land Border Carrier Initiative
Program

Sec.
123.71
123.72

Description of program.

Written agreement requirement.

123.73 Application to participate.

123.74 Notice of selection; appeal of
determination.

123.75 Notice of revocation; appeal of
decision.

123.76 Authorization by Customs for
participants to use certain drivers.

Subpart H—Land Border Carrier
Initiative Program

§123.71 Description of program.

The Land Border Carrier Initiative
Program (LBCIP) is a program designed
to enlist the voluntary cooperation of
commercial conveyance entities in
Customs effort to prevent the smuggling
of controlled substances into the United
States. Participation in the LBCIP
requires the land or rail commercial
carrier to enter into a written agreement
with Customs that describes the
responsibilities of participants in the
LBCIP. The agreement generally
provides that the carrier agrees to
enhance the security of its facilities and
the conveyances employed to transport
merchandise. The carrier also agrees to
cooperate closely with Customs in
identifying and reporting suspected
smuggling attempts. In exchange for this
cooperation, Customs agrees to provide
training to carrier personnel in the areas
of cargo and personnel security,
document review techniques, drug
awareness, and conveyance searches.
Customs also agrees that should a
controlled substance be found aboard a
conveyance owned or operated by a
participating carrier, special
administrative procedures relating to
the assessment and mitigation of drug-
related penalties will be followed; the
degree of compliance with the terms of
the agreement will be considered as an
additional positive mitigating factor in
any seizure or penalties decision or
recommendation. Lastly, at certain high-
risk locations, for the use of Line
Release, imported merchandise, which
otherwise qualifies for Line Release
entry (see, subpart D of part 142 of this
chapter), must be transported over the
border by carriers that participate in the
LBCIP. The locations where the use of
Line Release will be conditioned on
participation in the LBCIP will be
published in the Federal Register.
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§123.72 Written agreement requirement.

Commercial carriers desiring to
participate in the LBCIP shall enter into
a written agreement with Customs
regarding the mutual obligations of the
carrier-participant and Customs. The
terms and conditions in the written
agreement shall generally provide that
the carrier-applicant agrees:

(a) To participate in Customs training
regarding cargo and personnel security,
document review techniques, drug
awareness, and conveyance searches;

(b) To establish security systems at
the place of business for the safe storage
and handling of cargo intended to be
imported into the United States; and
security procedures aimed at restricting
access to transporting conveyances and
preventing the unauthorized lading of
illegal drugs while the conveyance is en
route to the United States;

(c) To conduct, to the extent allowed
by law, employment and criminal
history record checks on all personnel
designated to participate in the LBCIP
and to exercise responsible supervision
and control over those personnel;

(d) To ensure that only authorized
drivers and properly registered
conveyances are utilized in the
transportation of merchandise into the
United States, and to maintain current
lists of such drivers and conveyances for
Customs inspection upon request;

(e) To immediately report to the
appropriate port director any criminal
or dishonest conduct on the part of
drivers designated to participate in the
LBCIP, or attempts by others to impede,
influence, or coerce the carrier or
drivers into violating any United States
law, including Customs regulations,
especially those concerned with
trafficking in illegal drugs; and

(f) To notify the appropriate port
director in writing by mail within 5
days of any change in legal name,
business address, business principals,
ownership, drivers, or conveyances that
affects the basis for continued
participation in the LBCIP.

§123.73 Application to participate.

To request participation in the LBCIP,
the carrier-applicant must submit an
application containing the information
requested in this section. The
application must be accompanied by
two copies of a LBCIP written agreement
(see §123.72 of this part; upon request,
the local port director will provide
copies of an unsigned written
agreement) containing original
signatures of corporate officers or
owners of the common carrier. The
application shall be prepared by the
common carrier, be signed by corporate
officers or owners, and submitted to the

port director. If a submitted application
does not provide all of the information
specified in this section, the processing
of the application will either be delayed
or the application will be rejected. The
application shall include the following
information:

(a) General business identification
and site condition information. The
name and address of the commercial
conveyance entity, the names of all
principals or corporate officers, the
name and telephone number of an
individual to be contacted for further
information, and a complete and
detailed description of the premises
where business operations are
conducted, to include all working/
storage areas and security features
employed;

(b) Designated driver information. A
listing of the drivers designated by the
carrier who will be transporting
merchandise into the U.S. The listing
shall set forth the name(s), address(es),
date of birth, nationality, driver’s
license number, and any other personal
identifying information regarding the
drivers listed, e.g., social security
number (if available), to enable Customs
to conduct background checks and to
aid Customs officers at the border
crossing point in identifying individual
LBCIP-authorized drivers;

(c) Conveyance identification
information. A listing of the
conveyances, e.g., trucks and
locomotives, that the carrier will utilize
to transport merchandise into the U.S.
The listing shall set forth the type and
make of conveyances, country of
registration and license number(s),
conveyance-specific identifying
markings, e.g., vehicle identification
numbers (VINs), and any other general
conveyance identifying information,
e.g., weight, color, recognizable
modifications, etc., to aid Customs
officers at the border crossing point in
identifying particular LBCIP-registered
conveyances; and

(d) Affidavit of business character. A
statement signed by the carrier-
applicant which attests to each
principal’s or corporate officer’s past
and present business relations, e.g., a
list of past companies worked for and
positions held, which fully explains the
presence of any past or present crime
involving theft or smuggling or
investigations into such crimes, or other
dishonest conduct on the part of a
principal.

§123.74 Notice of selection; appeal of
determination.

The information provided pursuant to
paragraphs (b) through (d) of §123.73
shall constitute the criteria used to

evaluate the competency of the carrier-
applicant to participate in the LBCIP.
Following Customs evaluation of the
information provided, Customs shall
notify the carrier-applicant in writing of
Customs determination as to whether
the carrier-applicant is qualified to
participate in the LBCIP. In cases of
selection, Customs will sign and return
one of the copies of the written
agreement. In cases of nonselection, the
written notice shall clearly state the
reason(s) for denial and recite the
applicant’s appeal rights under
paragraph (b) of this section.

(a) Grounds for nonselection. The port
director may deny a carrier’s application
to participate in the LBCIP for any of the
following reasons:

(1) Evidence of any criminal or
dishonest conduct involving the carrier,
a corporate officer, designated drivers,
or other person the port director
determines is exercising substantial
ownership or control over the carrier
operation or corporate officer;

(2) Evidence of improper use of
designated conveyances;

(3) Evidence that the written
agreement was entered into by fraud or
misstatement of a material fact; or

(4) A determination is made that the
grant of LBCIP privileges would
endanger the revenue or security of the
Customs area.

(b) Appeal of determination. Carrier-
applicants not selected to participate in
the LBCIP and who wish to appeal the
decision shall either:

(1) Appeal the adverse determination
in accordance with the appeal
procedure set forth in § 123.75(c) of this
part; or

(2) Cure any deficiency in the first
application by submitting a new
application to the port director who
denied the previous application after
waiting 60 days from the date of
issuance of the first determination.

§123.75 Notice of revocation; appeal of
decision.

(a) Revocation. The port director may
immediately revoke a carrier’s
participation in the LBCIP and cancel
the written agreement for any of the
following applicable reasons:

(1) The selection and written
agreement were obtained through fraud
or the misstatement of a material fact by
the carrier;

(2) The carrier, a corporate officer, or
other person the port director
determines is exercising substantial
ownership or control over the carrier
operation or corporate officer, is
indicted for, convicted of, or has
committed acts which would constitute
any felony or misdemeanor under
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United States Federal or State law. In
the absence of an indictment,
conviction, or other legal process, the
port director must have probable cause
to believe the proscribed acts occurred;

(3) The carrier-participant allows an
unauthorized person or entity to use its
LBCIP certificate or other approved form
of identification;

(4) The carrier-participant misuses
authorized conveyances;

(5) The carrier-participant refuses or
otherwise fails to follow any proper
order of a Customs officer or any
Customs order, rule, or regulation;

(6) The carrier-participant fails to
operate in accordance with the terms of
the written agreement; or

(7) Continuation of LBCIP privileges
would endanger the revenue or security
of the Customs area in the judgment of
the port director.

(b) Notice. When a decision revoking
participation has been made, the port
director shall notify the carrier-
participant of the decision in writing.
The notice of revocation shall clearly
state the reason(s) for revocation and
recite the applicant’s appeal rights
under paragraph (c) of this section.

(c) Appeal of decision. Carrier-
participants that receive a notice of
revocation and who wish to appeal the
decision shall file a written appeal with
the Assistant Commissioner, Office of
Field Operations, U.S. Customs Service,
Washington, D.C. 20229, within 10
calendar days of receipt of the notice.
The appeal shall be filed in duplicate
and shall set forth the carrier’s
responses to the grounds specified by
the port director in the notice. Within
30 working days of receipt of the appeal,
the Assistant Commissioner, or his
designee, shall make a determination
regarding the appeal and notify the
applicant in writing.

§123.76 Authorization by Customs for
participants to use certain drivers.

(a) Responsibilities of LBCIP
participants. An LBCIP participant is
required, pursuant to § 123.73 of this
part, to list the drivers designated to
transport merchandise into the United
States for the carrier to enable Customs
to conduct background checks. An
LBCIP participant is also required,
pursuant to § 123.72 of this part, to
conduct, to the extent allowed by law,
employment and criminal history
checks on all personnel designated to
participate in the LBCIP; these
personnel include drivers.

(b) Authorization of drivers by
Customs. Customs may not approve a
carrier for participation in the LBCIP if
it determines that there is evidence that
a driver designated by a carrier has been

involved in criminal or dishonest
conduct or it may request that the
carrier not use that driver before
approving the carrier for participation.
Once a carrier has been accepted in the
LBCIP, Customs may determine to
cancel a particular driver’s
authorization to transport merchandise
for a LBCIP carrier for the reasons set
forth in paragraph (c) of this section.

(c) Reasons for cancellation of driver’s
authorization. Customs may cancel a
driver’s authorization to transport
merchandise for an LBCIP participant
for any of the following reasons:

(1) The designated driver is indicted
for, convicted of, or has committed acts
which would constitute any felony or
misdemeanor under United States
Federal or State law. In the absence of
an indictment, conviction, or other legal
process, the port director must have
probable cause to believe the proscribed
acts occurred;

(2) The designated driver allows an
unauthorized person or entity to use his
LBCIP certificate or other approved form
of identification;

(3) The designated driver misuses
authorized conveyances;

(4) The designated driver refuses or
otherwise fails to follow any proper
order of a Customs officer or any
Customs order, rule, or regulation; or

(5) The designated driver fails to
operate in accordance with the terms of
the written agreement.

(d) Notice; rights of driver. (1) If driver
not acceptable to Customs at time of
review of carrier’s application. When
Customs notifies a carrier-applicant,
pursuant to 8 123.74 of this part, of its
nonselection into the LBCIP because of
conduct committed by a driver
designated by the carrier or when
Customs conditionally approves a
carrier-applicant’s participation in the
LBCIP, but does not approve a driver
designated on the application to be
authorized to transport merchandise
under the LBCIP, Customs will also
notify the driver of the decision in
writing and recite the driver’s appeal
rights under paragraph (e) of this
section.

(2) If driver’s authorization cancelled.
When Customs makes a determination
to cancel the authorization of a
particular designated driver, pursuant to
§123.76(b) of this section, Customs will
notify both the carrier-participant and
the driver of the decision in writing; the
notice to the driver will recite the
driver’s appeal rights under paragraph
(e) of this section.

(e) Appeal rights of drivers. Drivers
who receive a notice of nonselection or
cancellation and who wish to appeal the
decision shall file a written appeal with

the Assistant Commissioner, Office of
Field Operations, U.S. Customs Service,
Washington, D.C. 20229, within 10
calendar days of receipt of the notice.
The appeal shall be filed in duplicate
and shall set forth the driver’s responses
to the grounds specified by the port
director in the notice. Within 30
working days of receipt of the appeal,
the Assistant Commissioner, or his
designee, shall make a determination
regarding the appeal and notify the
applicant in writing.

PART 142—ENTRY PROCESS

1. The authority citation for part 142
continues to read as follows:

Authority: 19 U.S.C. 66, 1448, 1484, 1624.

2. Section 142.41 is amended by
adding a sentence at the end to read as
follows:

§142.41 Line Release.

* * * At certain high-risk locations
along the land borders of the United
States (the locations to be published in
the Federal Register), which are
approved by Customs for handling Line
Release, the use of Line Release for
particular shipments may be denied by
Customs unless the imported
merchandise is transported by carriers
that participate in the Land Border
Carrier Initiative Program (see, subpart
H of part 123 of this chapter).

§142.47 [Amended]

3. In §142.47, the first sentence of
paragraph (b) is amended by removing
the words “‘because of an examination”
and adding, in their place, the words
“for the following reasons: because of an
examination, because a carrier
transporting the Line Release
merchandise is not a participant in the
Land Border Carrier Initiative Program
(LBCIP), or because a driver or
conveyance is not authorized in
accordance with the LBCIP”.

PART 178—APPROVAL OF
INFORMATION COLLECTION
REQUIREMENTS

1. The authority citation for part 178
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1624; 44
U.S.C. 3501 et seq.

2. Section 178.2 is amended by
adding, in appropriate numerical order,
a listing for §123.73 to read as follows:

§178.2 Listing of OMB control numbers.

19 CFR
Section

OMB con-

Description trol No.
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19 CFR - OMB con-
Section Description trol No.
* * * * *
§123.73 ... Application to par-  1515-0217
ticipate in the
Land Border
Carrier Initiative
Program.
* * * * *

Raymond W. Kelly,
Commissioner of Customs.

Approved: November 4, 1998.
Dennis M. O’Connell,

Acting Deputy Assistant Secretary of the
Treasury.

[FR Doc. 98-34675 Filed 12-31-98; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 178
[Docket No. 97F-0504]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the expanded safe use of the butylated
reaction product of p-cresol and
dicyclopentadiene for use as an
antioxidant in acrylonitrile/butadiene/
styrene copolymers in contact with
food. This action is in response to a
petition filed by The Goodyear Tire and
Rubber Co.

DATES: The regulation is effective
January 4, 1999; submit written
objections and request for a hearing by
February 3, 1999.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Hortense S. Macon, Center for Food
Safety and Applied Nutrition (HFS—
206), Food and Drug Administration,
200 C Sst. SW., Washington, DC 20204,
202-418-3086.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
December 10, 1997 (62 FR 65084), FDA
announced that a food additive petition

(FAP 8B4561) had been filed by The
Goodyear Tire and Rubber Co., c/o
Keller and Heckman LLP, 1001 G St.
NW., suite 500 West, Washington, DC
20001. The petition proposed to amend
the food additive regulations in
§178.2010 Antioxidants and/or
stabilizers (21 CFR 178.2010) to provide
for the expanded safe use of butylated
reaction product of p-cresol and
dicyclopentadiene for use as an
antioxidant in acrylonitrile/butadiene/
styrene copolymers in contact with
food.

In the notice of filing for this additive,
FDA announced that it had determined
under §25.32(i) (21 CFR 25.32(i)) that
this action was of a type that did not
individually or cumulatively have a
significant effect on the human
environment. Subsequently, during
FDA'’s indepth review of the petition,
the agency determined that the
proposed use of the subject additive was
for both single service food-packaging
materials and repeat use articles.
Therefore, at the agency’s request, the
petitioner provided an amended claim
of categorical exclusion from the
requirement to prepare an
environmental assessment under both
§25.32(i) (single service food packaging)
and (j) (repeated use articles).

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that: (1) The proposed use of
the additive is safe, (2) the additive will
achieve its intended technical effect,
and (3) the regulations in §178.2010
should be amended as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in §171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has determined under
§25.32(i) and (j) that this action is of a
type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

Any person who will be adversely
affected by this regulation may at any
time on or before February 3, 1999, file
with the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each humbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379%.

2. Section 178.2010 is amended in the
table in paragraph (b) in the entry for
“Butylated reaction product of p-cresol
and dicyclopentadiene * * *”’ by
revising the entry under the heading
“Limitations” to read as follows:

§178.2010 Antioxidants and/or stabilizers
for polymers.
* * * * *

(b)* * *
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Substances

Limitations

* *

Butylated reaction product of p-cresol and dicylopentadiene produced
by reacting p-cresol and dicyclopentadiene in an approximate mole
ratio of 1.5 to 1, respectively, followed by alkylation with isobutylene
so that the butyl content of the final product is not less than 18 per-

cent.

* * *

For use only:

* *

* *

1. As components of nonfood articles complying with §§175.105 and
177.2600(c)(4)(iii) of this chapter.

2. At levels not to exceed 1.0 percent by weight of acrylonitrile/buta-
diene/styrene copolymers. The finished copolymers may be used in
contact with food of Types |, Il, IV-B, VI-A, VI-B, VII-B, and VI
under conditions of use B through H, as described in tables 1 and 2
of §176.170(c) of this chapter, and with food of Types Ill, IV-A, V,
VI-C, VII-A, and IX under conditions of use C through G as de-
scribed in tables 1 and 2 of §176. 170(c) of this chapter.

Dated: December 21, 1998.
L. Robert Lake,
Director, Office of Policy, Planning and
Strategic Initiatives, Center for Food Safety
and Applied Nutrition.
[FR Doc. 98-34734 Filed 12—-31-98; 8:45 am]

BILLING CODE 4160-01-F

DEPARTMENT OF STATE

22 CFR Part 41
[Public Notice 2939]
Bureau of Consular Affairs; VISAS:

Passports and Visas Not Required for
Certain Nonimmigrants—VWPP

AGENCY: Bureau of Consular Affairs,
DOS.

ACTION: Final rule.

SUMMARY: This final rule adopts the
interim rules which added Andorra,
Argentina, Australia, Belgium, Brunei,
Denmark, Finland, Iceland, Ireland,
Liechtenstein, Luxembourg, Monaco,
New Zealand, Norway, San Marino,
Slovenia and Spain as participating
countries in the Visa Waiver Pilot
Program (VWPP), eliminated
probationary entry status.

DATES: The rule takes effect January 4,
1999.

FOR FURTHER INFORMATION CONTACT: H.
Edward Odom, Chief, Legislation and
Regulations Division, Visa Office, Room
L603-C, SA-1, Department of State,
Washington, D.C. 20520-0106, (202)
663—-1203.

SUPPLEMENTARY INFORMATION: This final
rule amends Part 41, Title 22 of the
Code of Federal Regulations concerning
visas for nonimmigrants pursuant to
section 217 of the Immigration and
Nationality Act. Over the past several
years the Department published the
following interim rules amending 22
CFR 42.1(1):

(1) 56 FR 46716, September 13, 1991,
which removed the eight-country cap
and added Andorra, Austria, Belgium,
Denmark, Finland, Iceland,
Liechtenstein, Luxembourg, Monaco,
New Zealand, Norway, San Marino and
Spain to the list of participating
countries and extended the VWPP
Program through September 30, 1994;

(2) 58 FR 40585, July 29, 1993, which
added Brunei as a participating country;

(3) 60 FR 15872, March 28, 1995,
which extended the program through
September 30, 1996, created a
probationary status for the VWPP and
added Ireland as a country with
probationary status;

(4) 61 FR 35628, July 8, 1996, which
added Argentina;

(5) 61 FR 39318, July 29, 1996, which
added Australia; and

(6) 62 FR 51030, September 30, 1997,
which eliminated probationary entry
status for countries, designated Ireland
as a permanent participating country
and added Slovenia to the VWPP.

Pub. L. 105-173, enacted on April 27,
1998, extends the Program through
April 30, 2000.

Comments

Each of the six interim rules invited
interested persons to submit written
comments concerning these
amendments. No comments were
received. This rule makes final the
above-listed interim rules.

Final Rule

This final rule implements the
regulation as published on September
30, 1997 [62 FR 51030]. This regulation
is being promulgated in conjunction
with the Immigration and Naturalization
Service (INS) because action by the
Attorney General in consultation with
the Secretary of State is required under
section 217 of the INA, as amended.
(See INS Rule also published in the
Federal Register on December 30, 1998.)

As no comments were received, the
interim rule published on September 30,
1997 [62 FR 51030] is incorporated
herein as a final rule.

PART 41—VISAS: DOCUMENTATION
OF NONIMMIGRANTS UNDER THE
IMMIGRATION AND NATIONALITY
ACT, AS AMENDED

Accordingly, the interim rule
amending 22 CFR part 41 which was
published at 62 FR 51030 is adopted as
a final rule without change.

Dated: November 16, 1998.

Nancy H. Sambaiew,

Acting Assistant Secretary for Consular
Affairs.

[FR Doc. 98-34783 Filed 12—-31-98; 8:45 am]
BILLING CODE 4710-06-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD 08-98-078]
RIN 2115-AE47

Drawbridge Operating Regulation;
Bayou Lacombe, LA

AGENCY: Coast Guard, DOT.
ACTION: Notice of temporary deviation
from regulations.

SUMMARY: The Commander, Eighth
Coast Guard District has issued a
temporary deviation from the regulation
governing the operation of the
Tammany Trace swing span drawbridge
across Bayou Lacombe, mile 5.2, at
Lacombe, St. Tammany Parish,
Louisiana. This deviation allows the St.
Tammany Parish Police Jury to close the
bridge to navigation continuously from
6 a.m. on January 4, 1999 until 6 a.m.
on January 16, 1999 and from 6 a.m. on
January 18 until 12 p.m. on January 22,
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1999, The bridge will operate normally
from 6 a.m. on January 16, 1999 until 6
a.m. onJanuary 18, 1999. This
temporary deviation is issued to allow
for cleaning and lubricating the drive
gears and replacing the drive motor, a
necessary maintenance operation.
During the closure, the railroad rails and
ties will be removed and the swing span
deck will be paved with concrete, an
operation necessary for converting the
bridge from a railroad bridge to a
pedestrian/bicycle bridge.

DATES: This deviation is effective from
January 4, 1999 through January 22,
1999.

FOR FURTHER INFORMATION CONTACT:
Phil Johnson, Bridge Administration
Branch, Commander (ob), Eighth Coast
Guard District, 501 Magazine Street,
New Orleans, Louisiana, 70130-3396,
telephone number 504-589-2965.

SUPPLEMENTARY INFORMATION: The Bayou
Lacombe Tammany Trace swing span
drawbridge across Bayou Lacombe, mile
5.2, in Lacombe, St. Tammany Parish,
Louisiana, has a vertical clearance of 5
feet above mean high water in the
closed-to-navigation position and
unlimited clearance in the open-to-
navigation position. Navigation on the
waterway consists of fishing vessels,
sailing vessels, and other recreational
craft. The St. Tammany Parish Policy
Jury requested a temporary deviation
from the normal operation of the bridge
in order to accommodate the
maintenance work and to convert the
bridge from a railroad bridge to a
bicycle/pedestrian bridge. The work
involves cleaning, repairing and
lubricating the drive gears, replacing the
drive motor, removing the railroad rails
and ties and resurfacing the swing span
deck with concrete. This work is
essential for the continued operation of
the draw span, and it is necessary for
converting the bridge from a railroad
bridge to a bicycle/pedestrian bridge.

This deviation allows the draw of the
Bayou Lacombe Tammany Trace swing
span bridge across Bayou Lacombe, mile
5.2, at Lacombe to remain in the closed-
to-navigation position from 6 a.m. on
January 4, 1999 until 6 a.m. on January
16, 1999 and from 6 a.m. on January 18
until 12 p.m. on January 22, 1999.

This deviation will be effective from
6 a.m. on January 4, 1999 through 12
p.m. onJanuary 22, 1999. Presently, the
draw opens on signal at any time.

Dated: 16 December 1998.
Paul J. Pluta,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 98-34763 Filed 12-31-98; 8:45 am]
BILLING CODE 4910-15-M

POSTAL SERVICE
39 CFR Part 111

Domestic Mail Manual; Miscellaneous
Amendments

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This document describes the
numerous amendments consolidated in
the Transmittal Letter for Issue 54 of the
Domestic Mail Manual, which is
incorporated by reference in the Code of
Federal Regulations, see 39 CFR 111.1.
These amendments reflect changes in
mail preparation requirements and other
miscellaneous rules and regulations not
previously published in the Federal
Register.

EFFECTIVE DATE: January 10, 1999.

FOR FURTHER INFORMATION CONTACT:
Anne Emmerth, (202) 268—-2363.
SUPPLEMENTARY INFORMATION: The
Domestic Mail Manual (DMM),
incorporated by reference in title 39,
Code of Federal Regulations, part 111,
contains: the basic standards of the U.S.
Postal Service governing its domestic
mail services; descriptions of the mail
classes and special services and
conditions governing their use; and
standards for rate eligibility and mail
preparation. The document is amended
and republished about every 6 months,
with each issue sequentially numbered.

DMM lIssue 54, the next edition of the
DMM, is scheduled for release on
January 10, 1999. The issue will contain
all changes previously published in the
Federal Register and all changes listed
below, including the rate, fee, and
classification changes that were
published in the Federal Register on
July 14, 1998 (63 FR 37946).

The following excerpt from section
1010, Summary of Changes, of the
transmittal letter for DMM lIssue 54
covers the minor changes not previously
described in final rules or in other
interim or final rules published in the
Federal Register. Announcements of
these minor changes were first
published in various issues of the Postal
Bulletin, an official biweekly document
published by the Postal Service. In
addition, the revised table of contents of
DMM lIssue 54 is also presented.

Domestic Mail Manual Issue 54

Summary of Changes

Rate and Classification Changes
Resulting From R97-1

The revised standards summarized in
this section were published on July 14,
1998, in the Federal Register (63 FR
37946), as approved on June 29, 1998,

by the Postal Service to implement the
Decision of the Governors of the Postal
Service in Postal Rate Commission
Docket No. R97-1, Notice of the U.S.
Postal Service’s Filing of Proposed
Postal Rate, Fee, and Classification
Changes and Order Instituting
Proceedings. Effective January 10, 1999.

A Addressing

A060.5.3 is amended to eliminate the
option to pay postage for excess or
undeliverable detached address labels
(DALSs) or items being returned at the
single-piece Standard Mail (A) rates.
Postage for excess or undeliverable
DALs or items being returned is
computed at the applicable single-piece
rate (First-Class Mail, Priority Mail, or
Standard Mail (B)) for the combined
weight of the DAL and the
accompanying item, regardless of
whether both are being returned.

C Characteristics and Content

References to single-piece Standard
Mail (A) are deleted throughout. C010 is
amended to change Parcel Post weight
limits and add the nonstandard
surcharge for First-Class Mail. C050.5.0
and C050.6.0 are amended to add
“Nonmachinable” to the title. C100.1.0
is amended to change the weight limit
for First-Class Mail. C100.4.0 is
amended to include keys and
identification devices as items that may
be considered nonstandard mail.
C600.1.2 is amended to change the
maximum weight for Parcel Post pieces
mailed at the oversized rate. C600.1.2
also is amended to add a balloon rate for
Parcel Post pieces that weigh less than
15 pounds but measure more than 84
inches in combined length and girth.
C600.2.0 is amended to delete the
nonstandard surcharge criteria that
formerly applied to single-piece
Standard Mail (A). C810.2.0 is amended
to provide new maximum weights for
automation heavy letters. C820.2.0 is
amended to increase the maximum
weight limit for First-Class automation
flats. C840.8.0 is amended to add a
stipulation for ZIP+4 barcodes for
QBRM and other barcoded BRM. A new
C850 is added to provide standards for
Standard Mail (B) barcodes.

D Deposit, Collection, and Delivery

D010.1.1 is amended to remove
single-piece rate Priority Mail. D010.1.2
is amended to exclude pieces mailed at
new Parcel Post discounts from pickup
service. D100 is amended to remove
references to Presorted Priority Mail.
D600.2.0 is amended to remove
references to single-piece Standard Mail
(A).
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E Eligibility

E060.5.0 is amended to reflect the
new 13-ounce weight limit for First-
Class Mail. E060.12.0 is amended to
remove references to single-piece
Standard Mail (A). E110.4.0 is revised to
delete references to Presorted Priority
Mail. E120 is revised to remove
references to Presorted Priority Mail and
to add information on rates and fees
applicable to keys and identification
devices. E130 is amended for clarity and
to add information on rates and fees
applicable to keys and identification
devices. E150 is added to provide
information on qualified business reply
mail. E211.14.0 is amended to delete
references to single-piece Standard Mail
(A). E230.1.0 and E230.3.0 through
E230.5.0 are amended to provide for
separate 5-digit and 3-digit rates for
Periodicals and to show that the
applicable 3-digit rates will apply to
both unique and nonunique 3-digit ZIP
Code areas. E230.6.0 is amended to
allow In-County mail to qualify for high
density carrier walk-sequence rates
based on either a minimum of 125
pieces per route or 25% of the total
active possible deliveries on the carrier
route. E230.7.0 is amended to require
documentation for pieces and copies
mailed to all 3-digit destinations.
E240.2.0 is amended to provide for
separate 5-digit and 3-digit rates for
Periodicals and to show that the
applicable 3-digit rates will apply to
both unique and nonunique 3-digit ZIP
Code areas. E600 is amended
throughout to delete references to
single-piece Standard Mail (A) and to
change the name ‘“nonautomation
presort’” to “Presorted’ or “‘Presorted
Standard.” E612 is amended to change
the weight breakpoints for the Standard
Mail (A) minimum per piece rates, to
require Standard Mail (A) mailed at a
Standard Mail (B) rate to show the
applicable Standard Mail (B) marking,
and to move restrictions on use of
special services from E612.4.1 to new
section E612.4.10. E620 and E630 are
reorganized so that E620 contains
standards for Standard Mail (A) and
E630 contains standards for Standard
Mail (B). E620 is amended to add new
minimum volume requirements for
Presorted Standard mailings, to add
provisions for mailing certain matter not
eligible for Standard Mail (A) rates that
bears Standard Mail (A) markings at the
single-piece First-Class or Priority Mail
rates, and to add provisions for the new
residual shape surcharge. E630 is
revised to add provisions for DSCF and
DDU rates, OBMC Presort and BMC
Presort discounts, oversized parcels,
and balloon rate parcels. E630 is

amended to add provisions for a
barcoded discount for Standard Mail (B)
rates. E630 is amended to change
marking requirements for Standard Mail
(B). E640 is amended to clarify that
Nonprofit rate mail may qualify for
automation rates. E651 is amended to
clarify procedures for depositing mail.
E652 is revised to add provisions for
DSCF and DDU Parcel Post rates. E670
is amended to delete references to
Presorted Priority Mail.

F Forwarding and Related Services

F010 is amended throughout to delete
references to single-piece Standard Mail
(A), to revise forwarding and related
services for Periodicals and Standard
Mail (A), and to show that return
postage is subject to the First-Class or
Priority Mail rates based on weight,
except for machinable Standard Mail
(A) parcels returned under bulk parcel
return service (BPRS). F020 is amended
to remove references to single-piece
Standard Mail (A).

G General Information

G043 is amended to add names and
addresses of organizations from whom
barcode specifications and barcode
grading requirements can be obtained.

L Labeling Lists

Section L100, including labeling list
L102, ADCs—Presorted Priority Mail, is
deleted. New labeling list L605, BMCs—
Nonmachinable Parcel Post is added.

M Mail Preparation and Sortation

MO011.1.0 is amended to add the
definition of an overflow sack for Parcel
Post DSCF rate mailings and to amend
the definition of a mailing. M012 is
amended to change marking
requirements for First-Class Mail and
Standard Mail and to specify time
frames for new marking requirements.
In M032, Exhibit 1.3a is amended to
show headings for new Periodicals rate
levels and for new Parcel Post rates and
to change the name “*bulk Bound
Printed Matter” to ““‘Presorted Bound
Printed Matter.”” M033.1.0 is amended
to reflect the new 13-ounce weight limit
for First-Class Mail. M041 is amended to
reflect requirements for new Standard
Mail (B) rates. M045 is amended to add
preparation requirements for new
Standard Mail (B) rates. M050.4.0 is
amended to reflect new documentation
requirements for high density In-County
Periodicals. M072.1.1 is amended for
clarity. M072.2.5 is amended to delete
references to “‘Bulk Parcel Post,” to
rename “‘bulk Bound Printed Matter” as
“Presorted Bound Printed Matter,” to
add an exception to the zone separation
requirement, and to add information on

preparation of drop shipment mail for
Parcel Post DSCF and DDU rates. M073
is amended to add information about
permissibility and preparation
requirements for combining Standard
Mail (A) and Standard Mail (B) parcels
in mailings qualifying for new Parcel
Post rates. M120 is revised to delete the
sections concerning Presorted Priority
Mail. M130.2.0 and M130.3.0 are
amended to revise their titles. M130.5.0
is amended to reflect the new 13-ounce
weight limit for First-Class Mail.
M200.3.0 is revised to require
preparation of an SCF sack for
nonletters, to delete the provisions for
an optional origin/required entry 3-digit
sack, and to add provisions for an
optional origin/required entry SCF sack.
M610 and M620 are revised to change
‘“nonautomation presort” to
“Presorted,” to amend references to
E620 and E630, and to revise rate
marking requirements, including time
frames, for changing the “Bulk Rate”
marking to ““‘Presorted Standard.” M630
is amended to add preparation
requirements for DSCF and DDU rates
and Presorted Library Mail; to change
““nonautomation presort” to ‘“Presorted’;
to revise references to E620 and E630;
and to amend marking requirements for
all Standard Mail (B). M810 is
reorganized and revised to clarify
documentation requirements, to add
new rate categories for Periodicals, and
to make the 5-digit/scheme sortation
level optional for Periodicals
automation letters. M820 is revised to
make the SCF sack a required level of
presort for Periodicals automation flats,
to delete the provisions for an optional
origin/required entry 3-digit sack, and to
add provisions for an optional origin/
required entry SCF sack.

P Postage and Payment Methods

P011 is amended to delete references
to single-piece Standard Mail (A). P012
is amended to standardize
documentation for Periodicals by
adding separate 5-digit and 3-digit rates
for both automation and nonautomation
and by adding new rate abbreviations
for nonautomation 5-digit and 3-digit
rates. P013 is amended to reflect
payment for keys and identification
devices at First-Class Mail and Priority
Mail rates plus a $0.30 fee, to delete
sections concerning computation of
single-piece Standard Mail (A) rates, to
revise the breakpoints for Standard Mail
(A) rates, to delete references to Bulk
Parcel Post, and to revise the term “‘bulk
Bound Printed Matter” to ““Presorted
Bound Printed Matter.” P014.2.0 is
amended to delete references to single-
piece Standard Mail (A). P030.1.5 is
amended to reflect the new 13-ounce
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weight limit for First-Class Mail.
P030.5.4 is amended to delete a
reference to single-piece Standard Mail
(A). P040.4.1 is amended to reflect the
new rate marking requirements for First-
Class Mail and Standard Mail and to
delete examples for single-piece
Standard Mail (A). P100 is amended to
add payment provisions for mailing
residual Standard Mail (A) pieces at
single-piece First-Class or Priority Mail
rates. P600 is amended to establish
postage payment methods for Standard
Mail (B) containing a combination of
discounts, to delete information on
payment and markings for single-piece
Standard Mail (A), and to clarify that for
mailings of identical weight Standard
Mail (A) pieces postage may be affixed
to all pieces in the mailing at the lowest
rate in the mailing job. P750 is amended
to include instructions on the new
Parcel Post DSCF and DDU rates. P760
is revised to change “‘nonautomation” to
“Presorted” for Standard Mail (A) and
to delete references to single-piece
Standard Mail (A).

R Rates and Fees

R0O00, R100, R200, R500, R600, and
R900 are revised in their entirety to
reflect new rates and fees.

S Special Services

S010 is amended to add information
on claims for bulk insurance service.
S070 is amended to clarify applicability
of Priority Mail Drop Shipment. S911 is
amended to reflect changes to
indemnity coverage for registered mail.
S913 is revised to eliminate references
to single-piece Standard Mail (A), to
clarify insurance eligibility, and to
include rules for bulk insurance service.
S915.1.0 and S915.2.0 are amended for
clarity. S917 is amended to delete
availability of return receipt for
merchandise with single-piece Standard
Mail (A). S921 is amended to delete
availability of COD with single-piece
Standard Mail (A). S922 is amended to
change references from BRMAS to
QBRM, to remove eligibility
requirements for BRMAS, and to require
all BRM bearing barcodes to meet
specified standards and requirements.
S923 is amended to eliminate the return
of merchandise return pieces at single-
piece Standard Mail (A) rates, to
prescribe new rates and corresponding
markings for returned mailpieces, and to
reflect new standards for use of
registered mail with merchandise return
service. S924 is amended to eliminate
references to single-piece Standard Mail
(A). S930 is amended to end availability
of special handling service for single-
piece Standard Mail (A) and to allow

First-Class Mail and Priority Mail to
receive special handling.

Advance Payment of Annual Fees

E110.4.1 is corrected to add
information regarding First-Class Mail
presort mailing fees that was
inadvertently left out. Effective February
26, 1998 (PB 21966 (02—26-98)).

Ancillary Service Endorsements for
Perishable Priority Mail

F010.5.1 and F030.5.3 are amended to
allow use of the endorsement ““Change
Service Requested” with perishable
matter (excluding live animals) mailed
at Priority Mail rates under two
conditions: (1) The mail participates in
electronic Address Change Service
(ACS) and the pieces bear the proper
ACS codes, and (2) the pieces bear the
marking ‘‘Perishable.”” These
amendments also exclude use of the
endorsement “Change Service
Requested” with live animals mailed at
First-Class rates. Effective November 7,
1997 (PB 21958 (11-6-97)).

Ancillary Service Endorsements for
Temporary Change-of-Address

F010.5.1 is amended to allow use of
the endorsement “Temp—Return
Service Requested” on First-Class Mail
so that mailpieces may be forwarded to
a temporary address when a temporary
change-of-address notice is on file.
Effective August 1, 1998 (PB 21977 (07—
30-98)).

Application for Post Office Box or Caller
Service

D910.2.2 is added and D910.2.3 is
revised to require two forms of
identification when applying for post
office box or caller service. Effective
July 31, 1998 (PB 21982 (10-8-98)).

Breast Cancer Research Semi-Postal
Stamp

P014.1.1, P014.1.2, P014.1.5, and
R000.4.0 are amended and P014.2.10
and P022.1.6 are added to establish
terms and conditions for use and
determination of value of the Breast
Cancer Research Semi-Postal Stamp.
Effective July 29, 1998 (PB 21976 (07—
16-98)).

Customs Declarations for Military Mail

E010.2.6 is amended to clarify when
customs declarations are required on
mail sent between government agencies
and APO and FPO ZIP Codes. Effective
August 13, 1998 (PB 21978 (08-13-98)).

Disaster Field Office Meters

E060.7.1, G043, and P0O30 Exhibit 4.1
are amended and E060.7.11 is added to
introduce a new style of meter indicia

for federal government agency disaster
field office use. Effective December 18,
1997 (PB 21961 (12-18-97)).

Elimination of Mixed ADC and Mixed
BMC Pallets for Packages and Bundles

MO020, M041, and M045 are revised to
eliminate the options for mailers to
place packages and bundles of
Periodicals on mixed ADC pallets and to
place packages and bundles of Standard
Mail (A) and Standard Mail (B) on
mixed BMC pallets. Effective October 4,
1998 (PB 21976 (07-16-98)).

MO020 is amended to clarify the
standards published in Postal Bulletin
21976 (07-16-98). (PB 21977 (07-30-
98)).

Enclosures at Periodicals Rate

C200 is revised to remove the
restriction that allows only a single
sheet of printed matter containing
information related exclusively to, and
included with, a receipt or request or
order for a subscription to the host
publication; and to clarify that the
receipt, request, or order for a
subscription may be prepared as reply
mail. Effective March 12, 1998 (PB
21967 (03—12-98)).

Experimental First-Class and Priority
Mail Small Parcel Test Expires

G091 is deleted as a result of the
expiration of the Experimental First-
Class and Priority Mail Small Parcel
Test on April 28, 1998. The four-cent
per piece discount available to
participants of the test will not be
offered after April 28, 1998. Effective
April 28, 1998 (PB 21970 (04—23-98)).

Group E Post Office Box Service

D910 is amended to clarify the
standards for Group E post office box
service. Effective July 2, 1998 (PB 21975
(07-02-98)).

Hazardous Materials Mailability
Standards

C010, C021, C022, C023, C024, C050,
and E110 are revised to clarify the
standards for the mailability of
hazardous materials. Effective April 9,
1998 (PB 21969 (04-09-98)).

C023 is amended to clarify the
hazardous materials standards. This
notice issues minor corrections to the
DMM revisions published in Postal
Bulletin 21969 (4-9-98). (PB 21970 (04—
23-98)).

C023 is amended to clarify the
hazardous materials standards. This
notice issues minor corrections to the
DMM revisions published in Postal
Bulletin 21969 (04-09-98). (PB 21975
(07-02-98)).

C021 and C023 are amended to clarify
the hazardous material standards. This
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notice issues minor corrections to the
DMM revisions published in Postal
Bulletin 21969 (4-9-98). (PB 21978 (08—
13-98)).

Labeling List Changes

L002, L003, L004, LO05, L604, L801,
and L803 are amended to reflect
changes in mail processing operations.
Effective May 21, 1998 (PB 21972 (05—
21-98)).

L004 and L801 are amended to reflect
changes in mail processing operations.
Effective August 13, 1998 (PB 21978
(08-13-98)).

Locksmithing Devices

C024.10.5¢ is added to expand the list
of permissible addressees who may
receive locksmithing devices through
the mail. Effective August 27, 1998 (PB
21979 (08—-27-98)).

New Specifications for Automated Flats

C820.1.0 through C820.9.0, C840.3.0,
M820.1.5 through M820.1.9, and R200
are revised and C820.3.0 and C820.4.0
are added to describe specifications for
automated flats processed on FSM 1000
equipment. Effective October 4, 1998
(PB 21982 (10-08-98)).

Nondenominated Stamps in
International Mail

P022.2.1 is revised to clarify that
nondenominated stamps, except for
precanceled stamps with rate markings,
may be used for international mail.
Effective August 13, 1998 (PB 21978
(08-13-98)).

Nonprofit Standard Mail Eligibility

E670.5.9 is added to facilitate
acceptance at the Nonprofit Standard
Mail rates of certain material requesting
donations or payment of membership
dues when “premiums’ are provided in
exchange for the donation or
membership dues payment. Effective
November 20, 1997 (PB 21959 (11-20—
97)).

Periodicals Identification Statement

E211.10.4 is revised to allow
publishers to print the Periodicals
identification statement on one of the
last three editorial pages when the
publication is mailed with a First-Class

Mail or Standard Mail (A) enclosure
paid with permit imprint. M071.1.2 and
P070.2.6 are revised to no longer require
that a permit imprint be printed in the
identification statement when the
marking “‘First-Class Mail Enclosed” or
“Standard Mail (A) Enclosed” is placed
in the identification statement. Effective
August 13, 1998 (PB 21978 (08-13-98)).

Permissible Mailpiece Components

C200.1.8 is revised to allow
attachments to covers or protective
covers of Periodicals publications that
may consist of advertising,
nonadvertising, or a combination of
both when the publication is enclosed
in a wrapper. Effective April 23, 1998
(PB 21970 (04—-23-98)).

Plant-Verified Drop Shipment Forms

P750 and 1021 are revised to describe
the use of the new PS Form 8125-C and
to eliminate references to PS Form 8125-
PV. Effective January 10, 1999 (PB
21977 (07-30-98)).

Postage Meters Outside the Country

P030.2.2 and P030.2.4 are revised,
and P030.2.11 is added to allow for the
use of specifically approved postage
meters outside the country. Effective
April 9, 1998 (PB 21969 (04—-09-98)).

Presort Requirements for Periodicals
Mail

M011.1.2, M011.1.3, M032.1.3,
M200.1.5, M200.3.1, M820.1.8, and
M820.3.2 are revised and M200.1.6 and
M820.1.9 are added to provide for
optional preparation of a sectional
center facility (SCF) level of sack for
nonletter-size Periodicals mail. Effective
January 5, 1998 (PB 21963 (01-15-98)).

Priority Mail Permit Indicia Content

P040.3.1 is revised to not require the
words “Priority Mail’” or “Priority” as
part of the permit imprint indicia when
using USPS-provided Priority Mail
envelopes and containers. Effective July
2, 1998 (PB 21975 (07-02-98)).

Products Mailable at Nonprofit
Standard Mail Rates

E670.5.11 (formerly E670.5.10) is
revised to reflect an increase from $6.93
to $7.10 for low-cost products mailable

at Nonprofit Standard Mail rates.
Effective January 1, 1998 (PB 21966 (02—
26-98)).

Revision for the Calculation of Delivery
Point Barcode Information

C840.1.4 is amended to change the
method by which delivery point
barcode (DPBC) information is
calculated. Effective July 31, 1998 (PB
21976 (07-16-98)).

System Certification Program
Discontinued

P710.4.4, P720.2.5, and P730.2.3 are
removed to reflect the discontinuation
of Stage 1, System Certification
Program. Effective December 18, 1997
(PB 21962 (01-01-98)).

Weight Per Copy for Periodicals

P013.1.3, P013.7.2, P013.7.3, and
P200.2.5 are revised to reflect the weight
per copy for Periodicals to include
address labels and envelopes, wrappers,
and sleeves enclosing individual copies,
but to exclude extraneous material such
as strapping and package wrap. Effective
December 18, 1997 (PB 21961 (12-18—
97)).

List of Subjects in 39 CFR Part 111

Postal Service.

In consideration of the foregoing, 39
CFR part 111 is amended as set forth
below:

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 39 U.S.C. 101,
401, 403, 404, 3001-3011, 3201-3219, 3403—
3406, 3621, 3626, 5001.

2. The table at the end of §111.3(f) is
amended by adding at the end thereof
a new entry to read as follows:

§111.3 Amendments to the Domestic Mail
Manual.
* * * * *

(f)* * *

Transmittal letter for issue

Dated

Federal Register publication

* * *

January 10, 1999

* *

63 FR [INSERT PAGE NUMBER].
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3. Section 111.5 is revised to read as
follows:

§111.5 Contents of the Domestic Mail
Manual.

A ADDRESSING
A000 Basic Addressing

A010 General Addressing Standards
A040 Alternative Addressing Formats
A060 Detached Address Labels (DALSs)

A800 Addressing for Automation

A900 Customer Support

A910 Mailing List Services

A920 Address Sequencing Services

A930 Other Services

A950 Coding Accuracy Support System
(CASS)

C CHARACTERISTICS AND CONTENT
C000 General Information

C010 General Mailability Standards
C020 Restricted or Nonmailable Articles
and Substances
C021 Articles and Substances Generally
C022 Perishables
C023 Hazardous Materials
C024 Other Restricted or Nonmailable
Matter
C030 Nonmailable Written, Printed, and
Graphic Matter
C031 Written, Printed, and Graphic
Matter Generally
C032 Sexually Oriented Advertisements
C033 Pandering Advertisements

C050 Mail Processing Categories
C100 First-Class Mail

C200
C500
C600

C800

C810
C820
C830

Periodicals
Express Mail
Standard Mail

Automation-Compatible Mail

Letters and Cards

Flats

OCR Standards

C840 Barcoding Standards

C850 Standard Mail (B) Barcode Standards

D DEPOSIT, COLLECTION, AND
DELIVERY

D000 Basic Information

D010 Pickup Service

D020 Plant Load

D030 Recall of Mail

D040 Delivery of Mail
D041 Customer Mail Receptacles
D042 Conditions of Delivery

D070 Drop Shipment
D071 Express Mail and Priority Mail
D072 Metered Mail

D100 First-Class Mail
D200

D210
D230

D500
D600

D900

D910
D920

Periodicals

Basic Information
Additional Entry

Express Mail
Standard Mail

Other Delivery Services

Post Office Box Service
Caller Service

D930 General Delivery and Firm Holdout
E ELIBILITY
E000

EO10
E020

Special Eligibility Standards

Overseas Military Mail

Department of State Mail

E030 Mail Sent by U.S. Armed Forces

E040 Free Matter for the Blind and Other
Handicapped Persons

E050 Official Mail (Franked)

E060 Official Mail (Penalty)

EO070 Mixed Classes

E080 Absentee Balloting Materials

E100 First-Class Mail

E110 Basic Standards

E120 Priority Mail

E130 Nonautomation Rates

E140 Automation Rates

E150 Qualified Business Reply Mail
(QBRM)

E200 Periodicals

E210 Basic Standards
E211 All Periodicals
E212 Qualification Categories
E213 Periodicals Mailing Privileges
E214 Reentry
E215 Copies Not Paid or Requested by
Addressee
E216 Publisher Records
E230 Nonautomation Rates
E240 Automation Rates
E250 Destination Entry
E270 Preferred Periodicals

E500 Express Mail

E600 Standard Mail

E610 Basic Standards
E611 All Standard Mail
E612 Additional Standards for Standard
Mail (A)
E613 Additional Standards for Standard
Mail (B)
E620 Nonautomation Standard Mail (A)
Rates
E630 Standard Mail (B)
E640 Automation Standard Mail (A) Rates
E650 Destination Entry
E651 Regular, Nonprofit, and Enhanced
Carrier Route Standard Mail
E652 Parcel Post
E670 Nonprofit Standard Mail

F FORWARDING AND RELATED
SERVICES

FOO0 Basic Services

F010 Basic Information

F020 Forwarding

FO30 Address Correction, Address Change,
FASTforward, and Return Services

G GENERAL INFORMATION
G000 The USPS and Mailing Standards

G010 Basic Business Information
G011 Post Offices and Postal Services
G013 Trademarks and Copyrights
G020 Mailing Standards
G030 Postal Zones
G040 Information Resources
G041 Postal Business Centers
G042 Rates and Classification Service
Centers

G043 Address List for Correspondence
G090 Experimental Classifications and
Rates
G092 Nonletter-Size Business Reply Mail

G900 Philatelic Services

L LABELING LISTS
L0000 General Use

L002 3-Digit ZIP Code Prefix Matrix

L003 3-Digit ZIP Code Prefix Groups—3-
Digit Scheme Sortation

L004 3-Digit ZIP Code Prefix Groups—ADC
Sortation

LOO5 3-Digit ZIP Code Prefix Groups—SCF
Sortation

L600 Standard Mail

L601 BMCs—Machinable Parcels

L602 BMCs/ASFs—DBMC Rates

L603 ADCs—Irregular Parcels

L604 Originating ADCs—Irregular Parcels
L605 BMCs—Nonmachinable Parcel Post

L800 Automation Rate Mailings

L801 AADCs—Letter-Size Mailings

L802 BMC/ASF Entry—Periodicals and
Standard Mail (A)

L803 Non-BMC/ASF Entry—Periodicals
and Standard Mail (A)

M MAIL PREPARATION AND
SORTATION

MO000 General Preparation Standards

MO010 Mailpieces
MO011 Basic Standards
MO012 Markings and Endorsements
MO013 Optional Endorsement Lines
MO014 Carrier Route Information Lines
MO020 Packages and Bundles
MO030 Containers
MO031 Labels
MO032 Barcoded Labels
MO033 Sacks and Trays
MO040 Pallets
MO041 General Standards
MO045 Palletized Mailings
MO050 Delivery Sequence
MO070 Mixed Classes
MO071 Basic Information
MO072 Express Mail and Priority Mail
Drop Shipment
MO073 Combined Mailings of Standard
Mail (A) and Standard Mail (B) Parcels
MO074 Plant Load Mailings

M100 First-Class Mail (Nonautomation)

M120 Priority Mail
M130 Presorted First-Class Mail

M200 Periodicals (Nonautomation)
M500
M600

Express Mail

Standard Mail (Nonautomation)

M610 Presorted Standard Mail (A)

M620 Enhanced Carrier Route Standard
Mail

M630 Standard Mail (B)

M800 All Automation Mail

M810 Letter-Size Mail

M820 Flat-Size Mail

P POSTAGE AND PAYMENT METHODS
PO00 Basic Information

P010 General Standards
PO11 Payment
P012 Documentation
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P013 Rate Application and Computation
P014 Refunds and Exchanges
P020 Postage Stamps and Stationery
P021 Stamped Stationery
P022 Adhesive Stamps
P023 Precanceled Stamps
P030 Postage Meters and Meter Stamps
P040 Permit Imprints
P070 Mixed Classes

P100 First-Class Mail
P200
P500
P600
P700

Periodicals
Express Mail
Standard Mail

Special Postage Payment Systems

P710 Manifest Mailing System (MMS)

P720 Optional Procedure (OP) Mailing
System

P730 Alternate Mailing Systems (AMS)

P750 Plant-Verified Drop Shipment (PVDS)

P760 First-Class or Standard Mail Mailings
With Different Payment Methods

R RATES AND FEES
RO00

R100
R200
R500
R600
R900

S SPECIAL SERVICES
S000

S010
S020
S070

S500

S900

S910
S911
S912
S913
S914
S915
S916

Stamps and Stationery
First-Class Mail
Periodicals

Express Mail

Standard Mail

Services

Miscellaneous Services

Indemnity Claims
Money Orders and Other Services
Mixed Classes

Special Services for Express Mail

Special Postal Services

Security and Accountability
Registered Mail
Certified Mail
Insured Mail
Certificate of Mailing
Return Receipt
Restricted Delivery
S917 Return Receipt for Merchandise
S918 [Reserved]
S920 Convenience
S921 Collect on Delivery (COD) Mail
S922 Business Reply Mail (BRM)
S923 Merchandise Return Service
S924 Bulk Parcel Return Service
S930 Handling

I INDEX INFORMATION
1000

1010 Summary of Changes
1020 References
1021 Forms Glossary
1022 Subject Index
Stanley F. Mires,
Chief Counsel, Legislative.
[FR Doc. 9834810 Filed 12—31-98; 8:45 am]

BILLING CODE 7710-12-P

Information

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300777; FRL-6052-5]

RIN 2070-AB78
Copper-ethylenediamine Complex;

Exemption From the Requirement of a
Tolerance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule establishes an
exemption from the requirement of a
tolerance for residues of copper-
ethylenediamine complex in or on
potatoes when applied/used in
accordance with good agricultural
practice as an active ingredient in
pesticide formulations as a desiccant/
harvest aid. The Interregional Research
Project Number 4 (IR—4) submitted a
petition to EPA under the Federal Food,
Drug and Cosmetic Act as amended by
the Food Quality Protection Act of 1996
(Pub. L. 104-170) requesting an
exemption from the requirement of a
tolerance. This regulation eliminates the
need to establish a maximum
permissible level for residues of Copper-
ethylenediamine complex in or on
potatoes.
DATES: This regulation is effective
February 3, 1999. Objections and
requests for hearings must be received
by EPA on or before March 5, 1999.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number [OPP-300777],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300777], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall 2 (CM
#2), 1921 Jefferson Davis Hwy.,
Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk

may be submitted electronically by
sending electronic mail (e-mail) to: opp—
docket@epamail.epa.gov. Copies of
electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Copies of electronic objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of electronic objections and hearing
requests must be identified by the
docket number [OPP-300777]. No
Confidential Business Information (CBI)
should be submitted through e-mail.
Copies of electronic objections and
hearing requests on this rule may be
filed online at many Federal Depository
Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Sidney Jackson (PM5),
Registration Division 7505C, Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location,
telephone number, and e-mail address:
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 305-7610, e-mail:
jackson.sidney@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of October 29, 1997 (62
FR 56179) (FRL-5749-7), EPA issued a
notice pursuant to section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 346a as amended by
the Food Quality Protection Act of 1996
announcing the filing of a pesticide
tolerance petition by IR-4. This notice
included a summary of the petition
prepared by the Griffin Corporation.
There were no comments received in
response to the notice of filing.

The petition requested that 40 CFR
part 180 be amended by establishing an
exemption from the requirement of a
tolerance for residues of Copper-
ethylenediamine complex.

|. Background and Statutory Authority

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish an
exemption from the requirement for a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“*safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
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consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to ““ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue...”

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides. Second, EPA examines
exposure to the pesticide through food,
drinking water, and through other
exposures that occur as a result of
pesticide us in residential settings.

I1. Toxicological Profile

Consistent with section 408(b)(2)(D)
of FFDCA, EPA has reviewed the
available scientific data and other
relevant information in support of this
action and considered its validity,
completeness and reliability and the
relationship of this information to
human risk. EPA has also considered
available information concerning the
variability of the sensitivities of major
identifiable subgroups of consumers,
including infants and children. The
nature of the toxic effects caused by
Copper-ethylenediamine complex are
discussed below:

Copper-ethylenediamine complex and
copper sulfate pentahydrate are the
active ingredient components of
INFERNO™ Plant Desiccant, a
formulation containing 8% elemental
copper. An identical product,
KOMEENE Aquatic Herbicide (EPA Reg.
No. 1812-312), is approved for use in
slow moving or quiescent bodies of
water including potable water
reservoirs. Copper sulfate pentahydrate
is already exempt from the requirement
of a tolerance according to 40 CFR
180.1001(b)(1).

Copper is ubiquitous in nature and is
a nutritionally required element for
plants and animals. The National
Academy of Science has established a
recommended daily dietary intake for
copper. In addition, humans possess a
natural efficient homeostatic
mechanism for regulating copper body
levels over a wide range of dietary
intake. The toxicity of the copper ion is
well-characterized in the published
literature. There is no evidence of any
chronic effects induced by dietary
ingestion of copper unless the intake is
of such enormous magnitude that there
is a disruption of the natural
homeostatic mechanism for controlling
body levels. Consequently, there is no
reason to expect that long—term
exposure to the copper ion in the diet
is likely to lead to adverse health effects.

The EPA toxicology database on
copper-ethylenediamine complex shows
this compound has similar toxicological
properties to other copper compounds
already exempt from the requirement of
a tolerance such as copper hydroxide
and cuprous oxide.

The Agency does not require
subchronic, chronic, reproductive or
developmental toxicity studies for the
copper salts.

Results of a battery of acute toxicity
studies show copper-ethylenediamine
complex (Komeen) is slightly to
moderately toxic upon acute oral,
dermal and inhalation exposure, slightly
irritating to the skin and moderately
irritating to the eye.

In rats, the acute oral lethal dose (LD)
s0 (95% confidence limits) for Komeen
was 498 milligram (mg)/kilogram (kg)
(349-710 mg/kg) for a Toxicity Category
Il classification.

The acute dermal LDsg in rabbits for
Komeen was determined to be > 2,000
mg/kg (Toxicity Category IlI).

In acute inhalation studies with
Sprague—Dawley rats, the lethal
concentration (LC) so (95% confidence
limits) for Komeen was 0.81 mg/liter(l)
(0.26-1.37 mg/l).

In rabbit studies, Komeen was shown
to be moderately irritating to the eye
with all signs of ocular irritation cleared
within 10 days of treatment (Toxicity
Category III).

I11. Aggregate Exposures

In examining aggregate exposure,
FFDCA section 408 directs EPA to
consider available information
concerning exposures from the pesticide
residue in food and all other non—
occupational exposures, including
drinking water from groundwater or
surface water and exposure through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses).

A. Dietary Exposure

1. Food. Based on the proposed used
pattern of potato vine desiccation,
minimal copper residues are expected to
occur in potatoes and the dietary
exposure would be negligible by
comparison to the normal daily intake
of copper. A single day’s diet may
contain 10 mg or more of copper. The
daily recommended allowance of
copper for adults nutritional needs is 2
mg.

Copper levels toxic to plants induce a
chlorosis condition which causes
decreased growth and yield before
hazardous copper levels are reached.
Since the INFERNO™ formulation will
be applied to the potato vine above
ground, the potato tubers below ground

will not be directly treated. Moreover,
copper is naturally found in several
types of food, such as fruits and
vegetables, at levels ranging from 0.3 to
3.9 ppm. The Agency believes that
residues of copper, if any, in potatoes
from pesticidal application of copper-
ethylenediamine complex are not likely
to exceed these naturally occurring
levels. Additionally, the Agency has
waived all residue chemistry study
requirements for copper-
ethylenediamine complex since copper
is naturally occurring in plants and it is
impossible to distinguish copper
residues resulting from naturally
occurring copper or copper-
ethylenediamine complex.

2. Drinking water exposure. Copper is
ubiquitous in the environment and
found in natural water. Komeen is
registered for use in water including
potable water, livestock watering, fish
hatcheries, etc. The average copper
concentration in drinking water is 0.13
ppm. In 1991, the US EPA established
a maximum contamination level (MCL)
for copper in drinking water of 1.3 mg/
l. The Agency believes that no impact
on copper levels found naturally in
water would occur as a result of potato
vine desiccant use of copper-
ethylenediamine complex.

B. Other Non-Occupational Exposure

Copper is registered for use as an
aquatic herbicide for outdoor residential
sites. Any contributions to aggregate
exposure from this use would not be
expected to be significant.

1. Dermal exposure. No significant
dermal exposure would be expected to
result from intended use of copper-
ethylenediamine complex.

2. Inhalation exposure. Air
concentrations of copper are relatively
low. A study based on several thousand
samples assembled by EPA’s
Environmental Monitoring Systems
Laboratory showed copper levels
ranging from 0.003 to 7.32 micrograms
per cubic meter. Other studies indicate
that air levels of copper are much lower.
The Agency does not expect the air
concentration of copper to be
significantly effected by the use of
copper-ethylenediamine complex on
potatoes.

IV. Cumulative Effects

The Agency believes that copper has
no significant toxicity to humans and
that no cumulative adverse effects are
expected from long—term exposure to
copper salts. No other elements are
expected to produce cumulative toxicity
with copper-ethylenediamine complex.
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V. Determination of Safety for U.S.
Population, Infants and Children

Copper compounds such as copper
sulfate pentahydrate are considered as
Generally Recognized as Safe (GRAS) by
the Food and Drug Administration. EPA
has exempted various copper
compounds from the requirement of a
tolerance when used as aquatic
herbicides (40 CFR 180.1021). Copper
compounds are also exempt from the
requirement of a tolerance when applied
to growing crops when used as a plant
fungicide in accordance with good
agricultural practices (40 CFR
180.1001(b)(1)).

1. U.S. population. Copper is a
component of the human diet and an
essential element. Use of copper-
ethylenediamine complex is not
expected to increase the amount of
copper in the diet as a result of potato
vine desiccation.

2. Infants and children. Infants and
children also require copper in their
diets and EPA believes that no special
sensitivity for this population subgroup
would be expected as a result of the
proposed use. Because of copper’s low
toxicity, EPA has not used a safety
factor approach to analyzing the safety
of copper-ethylenediamine complex
used a potato vine desiccant. For similar
reasons, an additional tenfold margin of
safety is not necessary for the protection
of infants and children.

Based on the information in this
preamble, EPA concludes that there is a
reasonable certainty of no harm to the
general population, including infants
and children, from aggregate exposure
to Copper-ethylenediamine complex
residues. Accordingly, EPA finds that
exempting Copper-ethylenediamine
complex from the requirement of a
tolerance will be safe.

V1. Other Considerations

A. Endocrine Disruptors

Since copper is required for
homeostasis, low copper dietary
exposures would not be expected to
result in any adverse endocrine effects.
Moreover, the Agency has no
information to suggest that copper will
adversely affect the immune or
endocrine systems. The Agency is not
requiring information on the endocrine
effects of copper at this time; Congress
has allowed three (3) years after August
3, 1996, for the Agency to implement a
screening program with respect to
endocrine effects.

B. Analytical Method(s)

A practical analytical method for
copper-ethylenediamine complex is not
required for crop use since it is expected

that no residues will occur in potatoes.
Additionally, the Agency is establishing
an exemption from the requirement of a
tolerance without any numeric
limitation; therefore, the Agency is not
requiring an analytical method for
enforcement purposes for copper—
ethlenediamine complex.

C. Existing Tolerances

There are no existing tolerance(s) for
copper-ethylenediamine complex.

D. International Tolerances

No maximum residue level has been
established for copper-ethylenediamine
complex by the Codex Alimentarius
Commission.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a regulation
for an exemption from the requirement
of a tolerance issued by EPA under new
section 408(d)and as was provided in
the old section 408 and in section 409.
However, the period for filing objections
is 60 days, rather than 30 days. EPA
currently has procedural regulations
which governs the submission of
objections and hearing requests. These
regulations will require some
modification to reflect the new law.
However, until those modifications can
be made, EPA will continue to use those
procedural regulations with appropriate
adjustments to reflect the new law.

Any person may, by Marach 5, 1999,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
under the ““ADDRESSES” section (40
CFR 178.20). A copy of the objections
and/or hearing requests filed with the
hearing clerk should be submitted to the
OPP docket for this rulemaking. The
objections submitted must specify the
provisions of the regulation deemed
objectionable and the grounds for the
objections (40 CFR 178.25). Each
objection must be accompanied by the
fee prescribed by 40 CFR 180.33(i). EPA
is authorized to waive any fee
requirement ““when in the judgement of
the Administrator such a waiver or
refund is equitable and not contrary to
the purpose of this subsection.” For
additional information regarding
tolerance objection fee waivers, contact
James Tompkins, Registration Division
(7505C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Rm. 239, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA,

(703) 305-5697, tompkins.jim@epa.gov.
Requests for waiver of tolerance
objection fees should be sent to James
Hollins, Information Resources and
Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460.

If a hearing is requested, the
objections must include a statement of
the factual issues(s) on which a hearing
is requested, the requestor’s contentions
on such issues, and a summary of any
evidence relied upon by the objector (40
CFR 178.27). A request for a hearing
will be granted if the Administrator
determines that the material submitted
shows the following: There is a genuine
and substantial issue of fact; there is a
reasonable possibility that available
evidence identified by the requestor
would, if established resolve one or
more of such issues in favor of the
requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.
A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300777] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 am. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Room 119 of the Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, CM
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA.

Objections and hearing requests may
be sent by e-mail directly to EPA at:
opp—-docket@epa.gov.
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E-mailed objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.

The official record for this regulation,
as well as the public version, as
described in this unit will be kept in
paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official record which will also
include all comments submitted
diredtlly in writing. The official record
is the paper record maintained at the
Virginia address in “ADDRESSES” at
the beginning of this document.

IX. Regulatory Assessment
Requirements

A. Certain Acts and Executive Orders

This final rule establishes an
exemption from the tolerance
requirement under section 408(d) of the
FFDCA in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
This final rule does not contain any
information collections subject to OMB
approval under the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., or impose any enforceable duty or
contain any unfunded mandate as
described under Title Il of the Unfunded
Mandates Reform Act of 1995 (UMRA)
(Pub.L. 104-4). Nor does it require any
special considerations as required by
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629),
February 16, 1994), or require OMB
review in accordance with Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997).

In additions, since tolerance
exemptions that are established on the
basis of a petition under FFDCA section
408(d), such as the exemption in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for

the Agency’s generic certification for
tolerance actions published on May 4,
1981 (46 FR 24950), and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

B. Executive Order 12875

Under Executive Order 12875,
entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), EPA may not
issue a regulation that is not required by
statute and that creates a mandate upon
a State, local or tribal government,
unless the Federal government provides
the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to OMB a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local, and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local, and tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

Today’s rule does not create an
unfunded Federal mandate on State,
local, or tribal governments. The rule
does not impose any enforceable duties
on these entities. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

C. Executive Order 13084

Under Executive Order 13084,
entitled Consultation and Coordination
with Indian Tribal Governments (63 FR
27655, May 19, 1998), EPA may not
issue a regulation that is not required by
statute, that significantly or uniquely
affects the communities of Indian tribal
governments, and that imposes
substantial direct compliance costs on
those communities, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide OMB, in
a separately identified section of the
preamble to the rule, a description of
the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an

effective process permitting elected
officials and other representatives of
Indian tribal governments “‘to provide
meaningful and timely input in the
development of regulatory policies on
matters that significantly or uniquely
affect their communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian tribes.
Accordingly, the requirements of
section 3(b) of Executive Order 13084
do not apply to this rule.

X. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: December 21, 1998.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

§180.1001 [Amended]

2. Section 180.1001 in subpart D is
amended in paragraph (b)(1), by adding
alphabetically “‘copper-ethylenediamine
complex,”.

[FR Doc. 98-34702 Filed 12-31-98; 8:45 am]
BILLING CODE 6560-50-F
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 971229312-7312-01,; I.D.
042398C]

Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Compensation for
Collecting Resource Information

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Emergency rule; extension of
expiration date.

SUMMARY: This action extends an
existing emergency rule by which a
vessel owner or operator, who has
collected resource information
according to NMFS-approved protocol,
may be compensated with the
opportunity to harvest fish in excess of
current vessel limits and/or outside
other restrictions. This emergency rule
was intended to improve the types and
amounts of scientific information
available for use in stock assessments
and management of the Pacific Coast
groundfish fishery.

DATES: Effective January 4, 1999, the
emergency rule published July 7, 1998,
beginning at 63 FR 36614 is extended
through July 2, 1999.

ADDRESSES: Copies of the environmental
assessment/regulatory impact review are
available from William Stelle, Jr.,
Administrator, Northwest Region,
(Regional Administrator) NMFS, 7600
Sand Point Way NE., Seattle, WA 98115;
or William T. Hogarth, Administrator,
Southwest Region, (Regional
Administrator) NMFS, 501 West Ocean
Blvd., Suite 4200, Long Beach, CA
90802-4213. Send comments regarding
the reporting burden estimate or any
other aspect of the collection-of-
information requirements in this
emergency rule, including suggestions
for reducing the burden, to one of the
NMFS addresses and to the Office of
Management and Budget (OMB),
Washington, D.C. 20503 (ATTN: NOAA
Desk Officer).

FOR FURTHER INFORMATION CONTACT:
Katherine A. King at 206-526-6140.
SUPPLEMENTARY INFORMATION: NMFS is
extending an emergency rule (63 FR
36614, July 7, 1998) which otherwise
would expire on January 4, 1999. It
allows owners or operators of vessels
that collect resource information to be
compensated with the opportunity to

harvest fish in excess of current vessel
limits and/or outside other restrictions
(hereinafter ““‘compensated with fish™).
NMPFS is extending this rule under the
Secretary’s emergency rulemaking
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act), Section
305 (c)(3)(B). Amendment 11 to the
Pacific Coast Groundfish Fishery
Management Plan (PCGFMP), prepared
by the Pacific Fishery Management
Council (Council) and under review by
NMFS, includes provisions that would
continue this measure on a permanent
basis. This action is necessary to
support the 1999 resource surveys until
regulations implementing Amendment
11 to the PCGFMP, if approved, become
effective.

The Magnuson-Stevens Act, as
amended on October 11, 1996,
authorizes the Secretary of Commerce
(Secretary) to use the private sector to
provide vessels, equipment, and
services necessary to survey fishery
resources and to pay for surveys through
the sale of fish taken during the survey
or, if the quality or amount of fish is not
adequate, on a subsequent commercial
fishing trip (sec. 402(e)). Section
303(b)(11) of the Magnuson-Stevens Act
enables the Secretary to ““reserve a
portion of the allowable biological catch
of the fishery for use in scientific
research.” A vessel that is chartered by
NMFS to conduct resource surveys
becomes a “‘scientific research vessel”
as defined at 50 CFR 600.10, and it must
not conduct commercial fishing on the
same trip during which a resource
survey is conducted.

Background

At its November 1997 meeting, the
Council recommended that NMFS
implement an emergency rule for 1998
that would allow owners or operators of
vessels that collect resource information
to be compensated with fish. At the
time, the Council was in the
developmental stages of Amendment 11,
with the expectation that a portion of
Amendment 11 would authorize the
Council to allow small amounts of the
allowable biological catches (ABC) of
managed species to be reserved for use
in scientific research and as
compensation fish for that research.
Because NMFS needed to use private
vessels in its resource surveys in the
summer and fall of 1998, emergency
rule authorization was needed to make
fish available as compensation for those
vessels conducting the surveys before
Amendment 11 could be approved. A
proposed emergency rule with a request
for public comments was published on
May 15, 1998 (63 FR 27035). On July 1,

1998, the emergency rule in support of
this action became effective (63 FR
36614, July 7, 1998). NMFS received
one public comment, which was
supportive of the action and resulted in
no change to the emergency rule. This
extension makes no change to the
regulatory text for this rule, which is
available at 50 CFR 660.350.

NMFS is committed to addressing
concerns over the amount and accuracy
of survey data used for stock
assessment. However, Federal fiscal
constraints have precluded gathering
the information needed. The
unavailability of the principal NOAA
survey ship, Miller Freeman, has further
restricted the agency’s ability to gather
data. To expand and improve
information used in management of the
groundfish fishery, the fishing industry,
environmental groups, and NMFS
actively explored ways to involve the
fishing industry in gathering data. A
result of this effort was the emergency
rule to compensate a fishing vessel’s
owner or operator with fish for
participating in collecting the resource
information.

During 1998, compensation with fish
was included as a component of
contracts that NMFS awarded to
commercial fishing vessels to conduct
the annual slope survey.
Implementation of these provisions has
allowed NMFS to expand sampling and
provide much needed data for
groundfish stock assessments.
Extending these provisions until
Amendment 11 regulations become
effective will allow NMFS to proceed
with data collection programs during
the winter and spring of 1999 that will
provide additional data for groundfish
stock assessment.

The process by which NMFS and the
Council will approve the use of fish for
compensation is described in the
preamble of the emergency rule (63 FR
36614, July 7, 1998). In addition,
detailed discussion on the
compensation process for vessels
conducting resource surveys, including
the issuance of exempted fishing
permits, the selection of commercial
vessels, the adjustment of the ABCs to
account for compensation fishing, and
the retention of samples are included in
the preamble to the emergency rule and
is not restated in this extension.

Classification

This emergency rule has been
determined to be not significant for
purposes of Executive Order 12866.

This emergency rule contains a
collection-of-information requirement
subject to the Paperwork Reduction Act
(PRA). Notwithstanding any other
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provision of law, no person is required
to respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA unless
that collection of information displays a
currently valid OMB control number.
The collection of this information has
been approved by OMB under OMB
control number 0648-0203 for Federal
fishing permits. The public reporting
burden for applications for exempted
fishery permits is estimated at 1 hour
per response; the burden for reporting
by exempted fishing permittees is
estimated at 30 minutes per response.
These estimates include the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and revising the collection
of information. Send comments
regarding these burden estimates or any
other aspect of the data requirements,
including suggestions for reducing the
burden, to NMFS (see ADDRESSES) and
to OMB, Washington, DC 20503 (ATTN:
NOAA Desk Officer).

Authority: 16 U.S.C. 1801 et seq.
Dated: December 28, 1998.
Gary C. Matlock,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-34786 Filed 12—29-98; 2:24 pm]
BILLING CODE 3510-22—F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 981222314-8321-02; I.D.
121698B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Gulf of Alaska;
Interim 1999 Harvest Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim 1999 harvest
specifications for groundfish and
associated management measures.

SUMMARY: NMFS issues interim 1999
total allowable catch (TAC) amounts for
each category of groundfish and
specifications for prohibited species
bycatch allowances for the groundfish
fishery of the Gulf of Alaska (GOA).
This action is necessary to conserve and
manage the groundfish resources in the
GOA and is intended to implement the
goals and objectives of the Fishery

Management Plan for Groundfish of the
Gulf of Alaska (FMP).

DATES: Effective 0001 hrs, Alaska local
time (A.l.t), January 1, 1999, until the
effective date of the final 1999 harvest
specifications for GOA groundfish,
which will be published in the Federal
Register.

ADDRESSES: The preliminary 1999 Stock
Assessment and Fishery Evaluation
(SAFE) Report, dated September 1998,
is available from the North Pacific
Fishery Management Council, 605 West
4th Avenue, Suite 306, Anchorage, AK
995012252, telephone 907-586—7237.
The Final Supplemental Environmental
Impact Statement as well as an
Environmental Assessment prepared for
this action and the final 1999 GOA
groundfish specifications may be
obtained from the Alaska Region,
NMEFES, P.O. Box 21668, Juneau, Alaska
99801-21668, Attn: Lori Gravel.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—-7228.
SUPPLEMENTARY INFORMATION:

Background

Federal regulations at 50 CFR part 679
that implement the FMP govern the
groundfish fisheries in the GOA. The
North Pacific Fishery Management
Council (Council) prepared the FMP,
and NMFS approved it under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act). General
regulations that also pertain to the U.S.
fisheries appear at 50 CFR part 600.

The Council met October 7 to 12,
1998, to review scientific information
concerning groundfish stocks. At that
meeting, the Council adopted the
preliminary SAFE Report for the 1999
GOA groundfish fisheries. The
preliminary SAFE Report, dated
September 1998, provides an update on
the status of stocks. Copies of the
preliminary SAFE Report are available
for public review from the Council (see
ADDRESSES). The Council recommended
a preliminary total TAC of 327,046
metric tons (mt) and a preliminary total
acceptable biological catch of 548,650
mt for the 1999 fishing year.

Under §679.20(c)(1)(ii), NMFS
published in the December 30, 1998
Federal Register, the proposed initial
harvest specifications for groundfish
and associated management measures in
the GOA for the 1999 fishing year. That
action discusses in detail the 1999
specification process, as well as 1999
proposed specifications, reserves,
apportionments for groundfish, and PSC
limits.

This action provides interim harvest
specifications and apportionments

thereof of GOA groundfish for the 1999
fishing year that will become available
onJanuary 1, 1999, and remain in effect
until superseded by the final 1999
harvest specifications. NMFS notes that
the Council, at its December 1998
meeting, requested NMFS to implement,
by emergency interim rule, conservation
measures to mitigate impacts of the
GOA pollock fishery on Steller sea lions
and their critical habitat. Prior to the
opening of the 1999 pollock trawl
fisheries, NMFS will implement
measures necessary to ensure that the
pollock trawl fisheries do not jeopardize
the continued existence, or adversely
modify the critical habitat, of Steller sea
lions. NMFS will revise the pollock
interim specifications accordingly.

Establishment of Interim TACs

Regulations at § 679.20(c)(2) require
that one-fourth of each proposed TAC
and apportionment thereof (not
including the reserves and the first
seasonal allowance of pollock), one-
fourth of the proposed halibut
prohibited species catch (PSC) amounts,
and the proposed first seasonal
allowance of pollock become available
for harvest at 0001 hours, A.l.t., January
1, on an interim basis and remain in
effect until superseded by the final
harvest specifications.

On December 16, 1998, NMFS
approved portions of Amendment 51 to
the FMP, which allocate 100 percent of
the pollock TAC and 90 percent of the
Pacific cod TAC to vessels catching
pollock and Pacific cod for processing
by the inshore component. Ten percent
of the Pacific cod TAC is allocated to
vessels catching Pacific cod for
processing by the offshore component.

The reserves for the GOA are 20
percent of the TAC amounts for pollock,
Pacific cod, flatfish species, and the
“‘other species” category. The GOA
groundfish TAC amounts have been
fully utilized since 1987. NMFS expects
this trend to continue in 1999, and, with
the exception of Pacific cod, has
proposed reapportioning all the reserves
to TAC.

The Pacific cod fishery in the GOA
has become increasingly difficult to
manage. The increased number of
participants, unexpected increases in
harvest rates, and unexpected shifts to
other management areas and targets in
the GOA have resulted in overharvests
of Pacific cod in some areas. Therefore,
NMPFS proposed to initially reserve 20
percent of the Pacific cod TACs in the
GOA as a management buffer to prevent
exceeding the Pacific cod TAC.

With the exception of Pacific cod, the
interim TAC amounts contained in
Table 1 to this part reflect the
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reapportionment of reserves back to the
TAC.

Interim 1999 GOA Groundfish Harvest
Specifications and Apportionments

offshore components, the first seasonal
allowance of pollock in the combined
Western and Central regulatory areas,
and interim sablefish TAC
apportionments to hook-and-line and
trawl gear. These interim TAC amounts
and apportionments become effective at
0001 hours, A.l.t., January 1, 1999. This

Table 1 to this part provides interim
TAC amounts, interim TAC allocations

of Pacific cod to the inshore and 16, 1998.

table also lists inshore/offshore
allocations of Pacific cod that will be
effective under the final rule
implementing the inshore/offshore
allocations of Pacific cod authorized
under Amendment 51 to the FMP that
was approved by NMFS on December

TABLE 1.—INTERIM 1999 TAC AMOUNTS OF GROUNDFISH FOR THE COMBINED WESTERN/CENTRAL (W/C), WESTERN
(W), CENTRAL (C), AND EASTERN (E) REGULATORY AREAS, AND IN THE WEST YAKUTAT (WYAK), SOUTHEAST OUT-
SIDE (SEO), AND GULFWIDE (GW) DISTRICTS OF THE GULF OF ALASKA (GOA);12 THE FIRST SEASONAL ALLOW-
ANCES OF PoLLOCK IN THE COMBINED W/C REGULATORY AREAS; INTERIM SABLEFISH TAC APPORTIONMENTS TO

HOOK-AND-LINE (H/L) AND TRAWL (TRW) GEAR

Interim TAC

Species Area (mt)
Pollock 34
W (610) 7,450
C (620) 12,510
C (630) 9,830
oYU o]0 7 S w/C 29,790
E 1,395
L1 ] = USSR USS RS SOPRR PRI 31,185
Pacific cod >
L ESY T = S UPRUPPE W 4,171
Offshore ... w 436
Inshore C 7,510
Offshore ... C 834
Inshore E 211
Offshore E 23
I ] €= P PRSUPRR RSO RRROPRRPPPI 12,523
Flatfish, Deep-water &
"% 85
C 923
E 785
LI | USSR O EPR PRSP 1,793
Rex sole
W 298
C 1,373
E 618
LI | SUSU BRSSPSR 2,288
Flathead sole
% 500
C 1,250
E 510
LI | OSSR B EPR RPN 2,260
Flatfish, Shallow-water 7
% 1,125
C 3,238
E 295
LI | USRI OO RPSPERRN 4,658
Arrowtooth flounder
" 1,250
C 6,250
E 1,250
LI | USRI OO RPRP PP 8,750
Sablefish8910
N/A(368)
92
N/A(1,264)
316
75
N/A(543)

N/A(872)
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TABLE 1.—INTERIM 1999 TAC AMOUNTS OF GROUNDFISH FOR THE COMBINED WESTERN/CENTRAL (W/C), WESTERN
(W), CENTRAL (C), AND EASTERN (E) REGULATORY AREAS, AND IN THE WEST YAKUTAT (WYAK), SOUTHEAST OUT-
SIDE (SEO), AND GULFWIDE (GW) DISTRICTS OF THE GULF OF ALASKA (GOA);12 THE FIRST SEASONAL ALLOW-
ANCES OF PoLLocK IN THE COMBINED W/C REGULATORY AREAS; INTERIM SABLEFISH TAC APPORTIONMENTS TO
HOOK-AND-LINE (H/L) AND TRAWL (TRW) GEAR—Continued

Species Area Inter(lmt)'l' AC
TOLAD ettt h e h e bt e b e bt e e bt nh et e bt e et bt e nh e e sht e e ebe s e reenbeeenanenne | beeereeseeene et 3,530
Pacific ocean perch 11
w 453
C 1,650
592
TOMAD bbbt E e e b sh e e bt e b b e b e e she e e be s b e e s e e s nbeenns | beenreesee e 2,694
Shortraker/rougheye 12
w 40
C 242
115
1o = TSP U PRV PP PR 397
Rockfish, northern 13
w 210
C 1,037
3
LI ] - | OO OO RRT 1,250
Rockfish, other 1415
w 5
C 162
375
TOMAD ettt bbb bt e bt b e e et e nh et e bt e ek bt e nh e e sht e e te s e bt e sbeesnaeenne | beesreeseeene e 542
Rockfish, pelagic shelf16
w 155
C 815
E 250
TOMAD bbb h e E e e b e sh e e e bt e s b b e b e e she e e be s s b e e sreesnaeenns | seenreeseeenen s 1,220
Rockfish, demersal shelf SEO 17
SEO 140
Thornyhead rockfish
w 63
C 178
E 260
JLILe 1 | T T T OO TSSO T U P PURTPPTPUR EPVROTTUPOPPTPTRRUPPTOTN 500
Atka mackerel
GW 150
OLNEI SPECIES I8 ...ttt ettt ettt e e bttt e bt e e ek bt e e s b et e e ahbe e e ekt e e e eabbeeeambseeeamseeeebeeeeanbeeesanneeesnneeesnnneenns | tesstseessssseessnsseesnnns 3,893
GOA TOotal INTEIIM TAC ...ttt bbbt e bt b e e she e e bt e s bt e s beesaneesaneaneesineesnees | eeibeesteesneenreenneees 78,462
(Interim TAC amounts have been rounded.)

1Reserves have been reapportioned back to each species TAC and are reflected in the interim TAC amounts except for Pacific cod. (See
§679.20(a)(2).)

2See §679.2 for definitions of regulatory area and statistical area. See Figure 3b to part 679 for a description of regulatory district.

3 Pollock is apportioned to three statistical areas in the combined Western/Central Regulatory Area, and is further divided into three allowances
of 25 percent, 35 percent, and 40 percent. The first allowances are in effect on an interim basis as of January 1, 1999. In the Eastern Regulatory
Area, pollock is not divided into less than annual allowances, and one-fourth of the TAC is available on an interim basis.

4Under Amendment 51 of the FMP approved by NMFS on December 16, 1998, the pollock TAC in all regulatory areas will be allocated 100
percent to vessels catching groundfish for processing by the inshore component after subtraction of amounts that are determined by the Re-
gional Administrator, NMFS, to be necessary to support the bycatch needs of the offshore component in directed fisheries for other groundfish
species. At this time, these bycatch amounts are unknown and will be determined during the fishing year. (See §679.20(a)(6)(ii)).

5The Pacific cod TAC in all regulatory areas is allocated 90 percent to vessels catching groundfish for processing by the inshore component
and 10 percent to vessels catching groundfish for processing by the offshore component. (See § 679.20(a)(6)(iii).)

6 “Deep-water flatfish” means Dover sole, Greenland turbot and deepsea sole.

7“Shallow-water flatfish” means flatfish not including “deep-water flatfish”, flathead sole, rex sole, or arrowtooth flounder.

8 Sablefish TAC amounts for each of the regulatory areas and districts are assigned to hook-and-line and trawl gear. In the Central and West-
ern Regulatory Areas, 80 percent of the TAC is allocated to hook-and-line gear and 20 percent to trawl gear. In the Eastern Regulatory Area, 95
percent of the TAC is assigned to hook-and-line gear. Five percent is allocated to trawl gear and may only be used as bycatch to support di-
rected fisheries for other target species. (See §679.20(a)(4).)
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9The sablefish hook-and-line (H/L) gear fishery is managed under the Individual Fishing Quota (IFQ) program and is subject to regulations
contained in subpart D of 50 CFR part 679. Annual IFQ amounts are based on the final TAC amount specified for the sablefish H/L gear fishery
as contained in the final specifications for groundfish. Under § 679.7(f)(3), retention of sablefish caught with H/L gear is prohibited unless the har-
vest is authorized under a valid IFQ permit and IFQ card. In 1999, IFQ permits and IFQ cards will not be valid prior to the effective date of the
1999 final specifications. Thus, fishing for sablefish with H/L gear will not be authorized under these interim specifications. Nonetheless, interim
amounts are shown in parentheses to reflect assignments of one-fourth of the proposed TAC amounts among gear categories and regulatory
areas in accordance with §679.20(c)(2)(i). See §679.40 for guidance on the annual allocation of IFQ.

10 %ablefish caught in the GOA with gear other than hook-and-line or trawl gear must be treated as prohibited species and may not be re-
tained.

11“pPacific ocean perch” means Sebastes alutus.

12“Shortraker/rougheye rockfish” means Sebastes borealis (shortraker) and S. aleutianus (rougheye).

13 “Northern rockfish” means Sebastes polyspinis.

14“Other rockfish” in the Western and Central Regulatory Areas and in the West Yakutat District means slope rockfish and demersal shelf
rockfish. The category “other rockfish” in the Southeast Outside District means slope rockfish.

15 “Slope rockfish” means Sebastes aurora (aurora), S. melanostomus (blackgill), S. paucispinis (bocaccio), S. goodei (chilipepper), S. crameri
(darkblotch), S. elongatus (greenstriped), S. variegateu (harlequin), S. wilsoni (pygmy), S. proriger (redstripe), S. zacentrus (sharpchin), S. jordani
(shortbelly), S. brevispinis (silvergrey), S. diploproa (splithose), S. saxicola (stripetail), S. miniatus (vermilion), S. babcocki (redbanded), and S.

reedi (yellowmouth).

16 “Pelagic shelf rockfish” includes Sebastes ciliatus (dusky), S. entomelas (widow), and S. flavidus (yellowtail). “Offshore Pelagic shelf rock-
fish” includes S. ciliatus (dusky), S. entomelas (widow), and S. flavidus (yellowtail).
17“Demersal shelf rockfish” means Sebastes pinniger (canary), S. nebulosus (china), S. caurinus (copper), S. maliger (quillback), S.
helvomaculatus (rosethorn), S. nigrocinctus (tiger), and S. ruberrimus (yelloweye).
18“Qther species” includes sculpins, sharks, skates, squid, and octopus. The TAC for “other species” equals 5 percent of the TAC amounts of

target species.

Interim Halibut PSC Mortality Limits

Under §679.21(d), annual Pacific
halibut PSC mortality limits are
established for trawl and hook-and-line
gear and may be established for pot gear.
The Council recommended that the
1998 halibut mortality limits be
reestablished for 1999 because no new
information was available. Consistent
with 1998, the Council recommended
exemptions for pot gear, jig gear, and the
sablefish hook-and-line fishery from
halibut PSC limits for 1999. The interim
PSC limits take effect on January 1,
1999, and remain in effect until
superseded by the final 1999 harvest
specifications. The interim halibut PSC
limits are: (1) 500 mt to trawl gear, (2)
75 mt to hook-and-line gear for fisheries
other than demersal shelf rockfish, and
(3) 2.5 mt to hook-and-line gear for the
demersal shelf rockfish fishery in the
Southeast Outside District.

Regulations at §679.21(d)(3)(iii)
authorize apportionments of the trawl
halibut PSC limit allowance as bycatch
allowances to a deep-water species
complex; comprising rex sole, sablefish,
rockfish, deep-water flatfish, and
arrowtooth flounder, and to a shallow-
water species complex; comprising
pollock, Pacific cod, shallow-water
flatfish, flathead sole, Atka mackerel,
and “other species”. The interim 1999
apportionment for the shallow-water
species complex is 417 mt and for the
deep-water species complex is 83 mt.

NMFS will implement fishery
closures for those fisheries where
insufficient interim TAC exists to
support a directed fishery. The closures
will be implemented prior to the
beginning of the 1999 fishing year.

Classification

This action is authorized under 50
CFR 679.20 and is exempt from review
under E.O. 12866.

Pursuant to section 7 of the
Endangered Species Act, NMFS
completed a consultation on the effects
of the pollock and Atka mackerel
fisheries on listed and candidate
species, including the Steller sea lion,
and designated critical habitat. The
biological opinion prepared for this
consultation, dated December 3, 1998,
concludes that the pollock fisheries in
the Bering Sea/Aleutian Island
Management Area, and the GOA
jeopardize the continued existence of
Steller sea lions and adversely modify
their designated critical habitat. The
biological opinion contains reasonable
and prudent alternatives (RPAS) to
mitigate the adverse impacts of the
pollock fisheries on Steller sea lions. At
its December meeting, the Council
recommended specific measures
necessary to implement the RPAs. On
December 16, 1998, NMFS issued
revised reasonable and prudent
alternatives based on the Council’s
recommendations adopted during its
December meeting, which adhere to the
principles identified in the December 3,
1998, Biological Opinion. Prior to the
start of the 1999 pollock fishery, NMFS
will implement these measures through
emergency rulemaking.

NMEFS also initiated consultation on
the effects of the 1999 GOA groundfish
fisheries (excluding pollock) on listed
and candidate species, including the
Steller sea lion and listed seabirds, and
on designated critical habitat. The
biological opinion prepared for this
consultation, dated December 22, 1998,
concludes that groundfish fisheries in
the GOA (excluding pollock) are not
likely to jeopardize the continued

existence of the listed and candidate
species, or to adversely modify
designated critical habitat.

The Assistant Administrator for
Fisheries (AA), NOAA, finds for good
cause under 5 U.S.C. 553(b)(B) that the
need to establish interim total allowable
catch level limitations and related
management measures for fisheries in
the GOA, effective on January 1, 1999,
makes it impracticable and contrary to
the public interest to provide prior
notice and opportunity for public
comment on this rule. Likwise, the AA
finds for good cause under 5 U.S.C.
553(d)(3) that the need to establish
interim TAC levels and other
management measures in the GOA,
effective on January 1, 1999, makes it
impractical and contrary to the public
interest to delay the effective date of the
limits and measures for 30 days.
Regulations at § 679.20(c)(2) require
NMFS to specify interim harvest
specifications to be effective on January
1 and remain in effect until superseded
by the final specifications in order for
the GOA groundfish fishing season to
begin on January 1 (see § 679.23).
Without interim specifications in effect
on January 1, the groundfish fisheries
would not be able to open on January
1, which would result in unnecessary
closures and disruption within the
fishing industry. Because the stock
assessment reports and other
information concerning the fisheries in
the GOA became available only
recently, NMFS is not able to provide an
opportunity for comment on the interim
specifications. NMFS anticipates that
the interim specifications will be in
effect for only a short period of time
before they are superseded by the final
specifications. The proposed 1999
harvest specifications for groundfish of
the GOA have been published in the
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Federal Register on December 30, 1998,
and provide the opportunity for public
comment. The interim specifications
will be effective January 1, 1999.

Because these interim specifications
are not required to be issued with prior
notice and opportunity for public
comment, the analytical requirements of
the Regulatory Flexibility Act do not
apply. Consequently, no regulatory
flexibility analysis has been prepared.

Authority: 16 U.S.C. 773 et seq. and 1801
et seq.

Dated: December 28, 1998.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-34729 Filed 12-28-98; 4:55 pm]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 981222313-8320-02; I.D.
122198A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Bering Sea and
Aleutian Islands Area; Interim 1999
Harvest Specifications for Groundfish

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim 1999 harvest
specifications for groundfish.

SUMMARY: NMFS issues interim 1999
total allowable catch (TAC) amounts for
each category of groundfish, Community
Development Quota (CDQ) amounts,
and prohibited species catch (PSC)
amounts for the groundfish fishery of
the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to conserve and manage the
groundfish resources in the BSAI and is
intended to implement the goals and
objectives of the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP).

DATES: The Interim Specifications are
effective from 0001 hours, Alaska local
time (A.L.t.), January 1, 1999, until the
effective date of the final 1999 harvest
specifications for BSAI groundfish,
which will be published in the Federal
Register.

ADDRESSES: The preliminary 1999 Stock
Assessment and Fishery Evaluation
(SAFE) Report, dated September 1998,
is available from the North Pacific

Fishery Management Council, 605 West
4th Avenue, Suite 306, Anchorage, AK
99501-2252, telephone 907-271-2809.
The Final Supplemental Environmental
Impact Statement as well as the
Environmental Assessment (EA) for the
1999 Groundfish Harvest Specifications
is available from the Alaska Region
NMFS, P.O. Box 21668, Juneau, AK
99802-1668, Attn: Lori Gravel.

FOR FURTHER INFORMATION CONTACT:
Shane Capron, 907-586—7228.

SUPPLEMENTARY INFORMATION:

Background

Federal regulations at 50 CFR part 679
that govern the groundfish fisheries in
the BSAI implement the FMP. The
North Pacific Fishery Management
Council (Council) prepared the FMP,
and NMFS approved it, under the
Magnuson-Stevens Fishery
Conservation and Management Act.
General regulations that also pertain to
the U.S. fisheries appear at subpart H of
50 CFR part 600.

The Council met in October 1998 to
review scientific information
concerning groundfish stocks. The
Council adopted for public review the
preliminary SAFE Report for the 1999
BSAI groundfish fisheries. The
preliminary SAFE Report, dated
September 1998, provides an update on
the status of stocks. Copies of the SAFE
Report are available from the Council
(see ADDRESSEES). The preliminary TAC
amounts for each species are based on
the best available biological and
socioeconomic information. The
Council recommended a preliminary
total acceptable biological catch (ABC)
of 2,379,976 metric tons (mt) and a
preliminary total TAC of 1,925,000 mt
for the 1999 fishing year.

Under §679.20(c)(1), NMFS
published in the December 30, 1998
Federal Register, proposed harvest
specifications for BSAI groundfish for
the 1999 fishing year. That document
contains a detailed discussion of the
1999 groundfish harvest specifications
and of the proposed 1999 TACs, initial
TACs (ITACs) and related
apportionments, ABC amounts,
overfishing levels, PSC amounts, and
associated management measures of the
BSAI groundfish fishery including
detailed information on the
implementation of the American
Fisheries Act (AFA).

This action provides interim harvest
specifications and apportionments
thereof for BSAI groundfish for the 1999
fishing year that will become available
onJanuary 1, 1999, and remain in effect
until superseded by the final 1999
harvest specifications.

NMFS notes that the Council at its
December 1998, meeting requested
NMFS to implement an emergency
interim rule establishing conservation
measures to mitigate impacts of the
BSAI pollock fishery on Steller sea lions
and their critical habitat. NMFS is
currently preparing an emergency rule
to implement parts of the Council’s
recommendations as well as other
measures necessary to ensure that the
pollock trawl fishery does not
jeopardize the continued existence, or
adversely modify the critical habitat, of
Steller sea lions. These emergency
measures will likely revise these interim
specifications for pollock.

Establishment of Interim TACs

Fifteen percent of the TAC for each
target species or species group, except
for the hook-and-line and pot gear
allocation of sablefish, is automatically
placed in a non-specified reserve
(8679.20(b)(1)). The remainder is the
initial TAC (ITAC). The AFA supersedes
this provision for pollock because the
1999 TAC for this species is required to
be fully allocated among the CDQ
program, incidental catch allowance,
and inshore, catcher/processor, and
mothership directed fishery allowances.

Regulations at § 679.20(b)(1)(iii)
require that one-half of each TAC
amount placed in the non-specified
reserve be allocated to the groundfish
CDQ reserve, and that 20 percent of the
hook-and-line and pot gear allocation of
sablefish, be allocated to the fixed-gear
sablefish CDQ reserve. The AFA
requires that 10 percent of the pollock
TAC be allocated to a pollock CDQ
reserve (section 206). The groundfish
and pollock CDQ reserves are not
further apportioned by gear. Fifteen
percent of the groundfish CDQ reserve
established for squid, arrowtooth
flounder, and ““other species” is
apportioned to a non-specific CDQ
reserve. Regulations governing the use
and release of the non-specific CDQ
reserve are found at § 679.31(g).
Regulations at §679.21(e)(1)(i) also
require that 7.5 percent of each PSC
limit, with the exception of herring, be
withheld as prohibited species quota
(PSQ) reserve for the CDQ fisheries.
Regulations governing the management
of the CDQ and PSQ reserves are set
forth at §679.30 and §679.31.

After subtraction of the CDQ reserves,
the remainder of the non-specified
reserve is not designated by species or
species group, and any amount of the
reserve may be reapportioned to a target
species or the “‘other species’ category
during the year, providing that such
reapportionments do not result in
overfishing.
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Regulations at § 679.20(c)(2)(ii)
require that one-fourth of each proposed
ITAC amount and apportionment
thereof (not including the first seasonal
allowance of pollock), one-fourth of
each prohibited species catch (PSC)
allowance established under §679.21,
and the first seasonal allowance of
pollock TAC become effective 0001
hours, A.l.t.,, January 1, on an interim
basis and remain in effect until
superseded by the final groundfish
harvest specifications.

A proposed rule was published in the
Federal Register on November 9, 1998,
(63 FR 60288) that would implement
measures to mitigate effects of the Atka
mackerel fishery on Steller sea lion
critical habitat. NMFS anticipates that a
final rule will be effective by January 20,
1999, the start of the 1999 trawl season,
that will seasonally apportion the Atka
mackerel TACs and revise the interim
specifications for this species.

Apportionment of Pollock TAC to
Vessels Using Nonpelagic Trawl Gear

Regulations at § 679.20(a)(5)(i)(B)
authorize NMFS, in consultation with

the Council, to limit the amount of
pollock that may be taken in the
directed fishery for pollock using
nonpelagic trawl gear. At its June 1998
meeting, the Council adopted
management measures that, if approved
by NMFS, would prohibit the use of
nonpelagic trawl gear in the directed
fishery for pollock and reduce specified
prohibited species bycatch limits by
amounts equal to anticipated savings in
bycatch or bycatch mortality that would
be expected from this prohibition. The
Council did not take specific action to
allocate zero amounts of pollock to the
1999 directed fishery for pollock with
nonpelagic trawl gear under
§679.20(a)(5)(i)(B) because
implementation of the Council’s June
action in time for the 1999 fishery was
assumed.

NMFS recognizes that the Council’s
proposed prohibition on the use of
nonpelagic trawl gear in the BSAI
pollock fishery will not be effective in
time for the 1999 pollock “A” season
fishery that starts on January 20.
Therefore, NMFS allocates 0 mt of the

BSAI pollock TAC to the directed
fishery for pollock with nonpelagic
trawl gear. The action is necessary to
reduce unnecessary bycatch in the 1999
pollock fishery and to carry out the
Council’s intent for this fishery. For
further discussion of this action see the
proposed 1999 harvest specifications for
BSAI groundfish published in the
Federal Register on December 30, 1998.

Interim 1999 BSAI Groundfish Harvest
Specifications

Table 1 provides interim TAC and
CDQ amounts and apportionments
thereof. Regulations at § 679.20(c)(2)(ii)
do not provide for an interim
specification for the non-trawl sablefish
CDQ reserve or for sablefish managed
under the Individual Fishing Quota
(IFQ) management plan. As a result,
fishing for the non-trawl allocation of
CDQ sablefish and sablefish harvested
with fixed gear is prohibited until the
effective date of the Final 1999
Groundfish Specifications.

TABLE 1.—INTERIM 1999 TAC AMOUNTS FOR GROUNDFISH AND APPORTIONMENTS THERE FOR THE BERING SEA AND

ALEUTIAN ISLANDS MANAGEMENT AREA 12

Species and component Area and/or gear Interim Interim
(if applicable) (if applicable) TAC CDQ
Pollock 2
INSNOE . 197,012
Catcher/processor .... 157,610
Mothership ............... 39,402
CDQ ........... 46,575
INSNOME .. 10,067
Catcher/processor 8,054
Mothership ............... 2,013
CDQ ........... 2,380
Inshore .....ccccoeeeeee. BogDist .... 423
Catcher/processor .... BogDist .... 338
Mothership ..... BogDist .... 85
CDQ ittt e s BogDist 100
TOLAI POIOCK ...ttt seerie i | teateeeab e e s et et e et e b e e b et e bt e eat e et e e e ab e e she e eae e e nae e e be e be e e beenaneenee s 415,005 49,055
Pacific Cod 3 893
22,759
10,487
10,487
CDQ ittt 3,938
LI = U = 1ol Tl oo o N RPN 44,625 3,938
SabIefiSh45 Lo BS-Trawl 138 12
BS—H/L & POt oottt N/A N/A
ALTIAWE e 73 6
Al—H/L & POt it N/A N/A
LI c= LS T= o] =3 1 o e PRSPPI 211 18
Atka mackereld ... Western Al ...... 5,738 506
Central Al ....... 4,760 420
Eastern AI/BS .... 3,166 279
Jig gear ........... 32
OtNEI QBAI ..ottt 3,135
Total Atka mackerel 13,664 1,205
Yellowfin sole 46,750 4,125
Rock sole 21,250 1,875
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TABLE 1.—INTERIM 1999 TAC AMOUNTS FOR GROUNDFISH AND APPORTIONMENTS THERE FOR THE BERING SEA AND
ALEUTIAN ISLANDS MANAGEMENT AREA 1 2—Continued

Species and component Area and/or gear Interim Interim

(if applicable) (if applicable) TAC CDQ
Greenland tUrbot ...........ooooiiiiiiiiieec e BS o ————— 2,136 188
Al b 1,052 93
Total Greenland tUMDOL ........ooiiii i | ottt ettt e et e e e b e e b e e ne e e e e e e e e nneeeaas 3,188 281
Arrowtooth flounder e [ BSAD e 3,400 255
Flathead sole .............. wie | BSAD s 21,250 1,875

Other flatfish7 ............ e | BSAD 19,005 1,677

Pacific ocean perch B S e 298 26
WESEEIN Al e 1,186 105

Central Al ..o 733 65

EASLEIN Al oo 652 57

I c= Ul = Tod oo o= T I o 1= o s PSRN 2,869 253

Other red rockfish8 ... 57 5
Sharpchin/Northern ..... 899 79
Shortraker/Rougheye .. 205 18
Other rockfiSh 9 ..o 78 7
146 13

Total other rockfish .........ccociiiiiiiiiie 224 20

SQUId oo . 419 31
Other Species0 ........cccceveveene . 5,483 411
Non-specified CDQ reserve 11 123
TOtal INTEIIM TAC ittt erie s | eeateee bt e st et e bt e e bt e bt e eh bt e ehe e eab e e bt e ea b e e sbe e en b e e saeeenbeesbeeebeenaneenteenn 601,668 65,246

1 Amounts are in metric tons. These amounts apply to the entire Bering Sea (BS) and Aleutian Islands (Al) area unless otherwise specified.
With the exception of pollock, and for purposes of these specifications, the BS includes the Bogoslof District (BogDist).

2 After subtraction of the pollock CDQ amount (10 percent of the TAC) and the incidental catch allowance (6 percent of the remainder of the
TAC), the ITAC amounts of pollock for each subarea or district are then divided into A and B seasonal allowances. (See §679.20(a)(5)(i).) For
the BS subarea, the A and B seasonal apportionments are 45 and 55 percent of the pollock ITAC amounts, respectively. The Al subarea and the
Bogoslof District receive 100 percent of their respective ITAC seasonal allowances during the A season with the remainder of the respective
ITAC seasonal allowance during the B season. Component allocations of the ITAC amounts are 50 percent for the Inshore, 40 percent for listed
catcher/processors, and 10 percent to vessels delivering to Motherships. The first seasonal allowance of the pollock component allocations are in
effect on January 1 as an interim TAC. NMFS, under regulations at 8679.20(a)(5)(i)(B), allocates 0 mt of pollock to nonpelagic trawl gear. This
action is based on Council intent to prohibit the use of nonpelagic trawl gear in 1999 because of concerns of unnecessary bycatch with bottom
trawl gear in the pollock fishery.

3 After subtraction of the reserves, the ITAC amount for Pacific cod is allocated 2 percent to vessels using jig gear, 51 percent to H/L gear, and
47 percent to Trawl. The Pacific cod allocation to trawl gear is split evenly between catcher vessels and catcher/processor vessels (See
§679.20(a)(7)(i)). Pacific cod ITAC seasonal apportionments to vessels using H/L or pot gear are not reflected in the interim TAC amounts. One-
fourth of the ITAC gear apportionments are in effect on January 1 as an interim TAC.

4 Sablefish gear allocations are as follows: In the BS subarea, trawl gear is allocated 50 percent and H/L and pot gear is allocated 50 percent
of the TAC. In the Al subarea, trawl gear is allocated 25 percent, and H/L and pot gear is allocated 75 percent of the TAC (See § 679.20(a)(4)(iii)
and (iv)). Fifteen percent of the sablefish trawl gear allocation is placed in the nonspecific reserve. One-fourth of the ITAC amount for trawl gear
is in effect January 1 as an interim TAC amount.

5The sablefish H/L gear fishery is managed under the IFQ program and subject to regulations contained in subpart D of 50 CFR part 679.
Twenty percent of the sablefish H/L and pot gear final TAC amount will be reserved for use by CDQ participants. (See §679.31(c).) Existing reg-
ulations at §679.20(c)(2)(ii) do not provide for an interim specification for the CDQ sablefish reserve or for an interim specification for sablefish
managed under the IFQ program. In addition, in accordance with §679.7(f)(3), retention of sablefish caught with fixed gear is prohibited unless
the harvest is authorized under a valid IFQ permit and IFQ card. In 1999, IFQ permits and IFQ cards will not be valid prior to the effective date of
the 1999 final specifications. Thus, fishing for sablefish with fixed gear is not authorized under these interim specifications. See subpart D of 50
CFR part 679 and §679.23(g) for guidance on the annual allocation of IFQ and the sablefish fishing season.

6 Regulations at §679.20 (a)(8) require that up to 2 percent of the Eastern Al area ITAC be allocated to the jig gear fleet. The amount of this
allocation is 1 percent and was determined by the Council based on anticipated harvest capacity of the Jig gear fleet. The jig gear allocation is
not apportioned by season.

7“Other flatfish” includes all flatfish species except for Pacific halibut (a prohibited species), flathead sole, Greenland turbot, rock sole,
arrowtooth flounder, and yellowfin sole.

8“Other red rockfish” includes shortraker, rougheye, sharpchin, and northern rockfish in the BS subarea.

9“Other rockfish” includes all Sebastes and Sebastolobus species except for Pacific ocean perch, sharpchin, northern, shortraker, and
rougheye rockfish.

10“QOther species” includes sculpins, sharks, skates, eulachon, smelts, capelin, and octopus.

11 Fifteen percent of the groundfish CDQ reserve established for squid, arrowtooth flounder, and “other species” is allocated to a non-specific
CDQ reserve ( §679.31(9)).

Pollock Allocations Under the AFA to the CDQ program. The remainder of catcher/processors and listed catcher
. . the BSAI pollock TAC, after the vessels harvesting pollock for
The AFA specifies the manner in subtraction of an allowance for the processing by listed catcher/processors
which the BSAI pollock TAC must be incidental catch of pollock by vessels in the offshore component, and 10
allocated among industry components.  harvesting other groundfish species, is ~ percent to catcher vessels harvesting
Under section 206 of the AFA, 10 allocated: 50 percent to catcher vessels  pollock for processing by listed
percent of the BSAI pollock TAC is harvesting pollock for processing by the  motherships in the offshore component

allocated as a directed fishing allowance  jnshore component, 40 percent to listed  (Table 1). For 1999, NMFS has proposed
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an incidental catch allowance of 6
percent of the pollock TAC after
subtraction of the 10 percent CDQ
reserve. The considerations leading to
this proposal are discussed in the
proposed 1999 harvest specifications for
BSAI groundfish which was published
in the Federal Register on December 30,
1998.

The AFA also contains three specific
pollock allocations that must be
specified annually. First, paragraph
208(e)(21) of the AFA specifies that
catcher/processors qualifying to fish for
pollock under this paragraph are
prohibited from harvesting in the
aggregate a total of more than one-half
(0.5) percent of the pollock allocated to
vessels for processing by offshore
catcher/processors. Second, section
210(c) of the AFA requires that not less
than 8.5 percent of the pollock allocated

to vessels for processing by offshore
catcher/processors be available for
harvest only by offshore catcher vessels
harvesting pollock for processing by
offshore catcher/processors listed in
section 208(b). Third, section 210(e)(1)
prohibits any particular individual,
corporation, or other entity from
harvesting a total of more than 17.5
percent of the pollock available to be
harvested in the directed pollock
fishery. The interim allocations and
catch limits are equal to the proposed
pollock “A’ season specifications set
out in Table 2 of the proposed
specifications.

Interim Allocation of PSC Limits for
Crab, Halibut, and Herring

Under §679.21(e), annual PSC limits
are specified for red king crab,
Chionoecetes (C.) bairdi Tanner crab,
and C. opilio crab in applicable Bycatch

Limitation Zones (see §679.2) of the BS
subarea, and for Pacific halibut and
Pacific herring throughout the BSAI.
Regulations under §679.21(e) authorize
the apportionment of each PSC limit
into PSC allowances for specified
fishery categories. Under
§679.21(e)(1)(i), 7.5 percent of each PSC
limit specified for halibut, crab, and
salmon is reserved as a PSQ reserve for
use by the groundfish CDQ program.

Regulations at § 679.20(c)(2)(ii)
require that one-fourth of each proposed
PSC and PSQ allowance be made
available on an interim basis for harvest
at the beginning of the fishing year,
until superseded by the final harvest
specifications. The fishery specific
interim PSC allowances for halibut and
crab are specified in Table 2 and are in
effect at 0001 hours, A.l.t., January 1,
1999.

TABLE 2.—INTERIM 1999 PROHIBITED SPECIES BYCATCH ALLOWANCES FOR THE BSAI TRAWL AND NON-TRAWL

FISHERIES

Prohibited species and zone

Red King

Trawl Fisheries Herring Crab C. opilio C. bairdi (animals)
Halibut mortality (mt) BSAI (mt) (animals) (animals)
BSAI P COBLZ?2 1 1
Zone 1 Zone 1 Zone 2
Yellowfin sole ....ccocveiiiiiieiiiiiie 232 66 4,625 759,656 63,898 221,487
Rock sole/oth.flat/flat sole 3 . 184 5 24,688 187,313 68,462 73,829
RKCSS4 ..ot 10,000

Turbot/sablefish/arrowtooth s ....
Rockfish
Pacific cod
Midwater trawl pollock .
Pollock/Atka/other &

Total Trawl PSC ......ccccvvvvviieeee. 873 1,040,625 173,437 434,288
Non-Trawl Fisheries
Pacific cod .....ccoocevviiieiieeees 187
Other non-trawl ........ 21
Groundfish pot & jig ........ exempt
Sablefish hook & line .. exempt
Total Non-Trawl .... 208
PSQ RESEIVE7 ...ccveeeeeee e 8 3,750 84,375 14,063 35,212
Grand Total ......ccccceevvveviiennnen. 1,169 421 50,000 1,125,000 187,500 469,500

1 Refer to §679.2 for definitions of areas.

2 C. opilio Bycatch Limitation Zone. Boundaries are defined at 8 679.21(e)(7)(iv)(B).
3Rock sole, other flatfish, and flathead sole category.

4The Council at its October 1998 meeting allocated 10,000 red king crab to the RKCSS (8§ 679.21(e)(3)(ii)(B)).
5 Greenland turbot, arrowtooth flounder, and sablefish fishery category.

6 Pollock other than pelagic trawl pollock, Atka mackerel, and “other species” fishery category.

7With the exception of herring, 7.5 percent of each PSC limit is allocated to the multi-species CDQ program as PSQ reserve. The PSQ re-

serve is not allocated by fishery, gear or seaso

NMFS will issue fishery closures
based on these interim specifications if
the Regional Administrator, Alaska
Region, NMFS, determines that interim
TAC amounts are required as incidental
catch to support other anticipated
groundfish fisheries or if the PSC
allowance for a fishery has been
reached. NMFS may also issue other

n.

closures based on the final 1999 harvest
specifications.

Protections for Other Fisheries Under
the AFA

Section 211(b)(2)(A) of the AFA
prohibits listed catcher/processors from
harvesting more than a specified
amount of each non-pollock groundfish

species in the BSAI. Non-pollock
groundfish that is delivered to listed
catcher/processors by catcher vessels
would be deducted from the open
access groundfish allocations and would
not be deducted from the 1999 interim
harvest limits for the listed catcher/
processors. Except for Atka mackerel,
the catch limitations specified for the
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listed catcher/processors are equivalent These annual limits may be higher limits are not exceeded. Under the

to the percentage of non-pollock than the interim TAC, which is 25 emergency rule authority, NMFS likely
groundfish harvested in the non-pollock percent of the ITAC. If the interim TAC  will limit directed fishing by the listed
fisheries by the listed catcher/processors is less than the listed catcher/processor  catcher/processors to Atka mackerel,
and those listed under section 209 of the limit then the listed catcher/processors  Pacific cod, and yellowfin sole. The
AFA during 1995, 1996, and 1997. The = would be prohibited from exceeding a interim 1999 harvest limits for other

groundfish harvest amounts by these harvest amount greater than the interim  species may not be sufficient to allow
vessels in the BSAI from 1995 through TAC as specified in Table 1. However, for both a directed fishery and for

1997 are shown in Table 3. These data listed catcher/processors are not incidental catch requirements in other
were used to calculate the relative restricted to 25 percent of their 1999 directed fisheries. NMFS intends to
amount of non-pollock groundfish TACs limit (Table 3) under the interim TAC manage conservatively the listed
harvested by listed catcher/processors specifications. catcher/processor harvest limitations

in the non-pollock fisheries, and then NMFS intends to establish by consistent with the intent of the AFA to
used to determine the proposed harvest emergency rule inseason authority limit the ability of these vessels to
limits for non-pollock groundfish by necessary to manage the harvest of redistribute fishing effort into non-
listed catcher/processors in the 1999 groundfish by listed catcher/processors  pollock fisheries in which they have not
BSAI fisheries. so that the 1999 non-pollock harvest historically participated.

TABLE 3.—INTERIM HISTORICAL CATCH RATIO, 1999 AGGREGATE CATCH LIMITS, AND 1999 CATCH LIMITS FOR VESSELS
LISTED UNDER SECTION 208 OF THE AMERICAN FISHERIES ACT 1

1995-1997 1999
. IT"IACk:)I 1999 I’tlar-
Target species 2 Area - available ves
9 P Igttcar! AV%'AI\%bIe Ratio 3 to trawl limit4
CIPs
Atka mackerels .........cccoceveeeiiiiiiiee Eastern AlIBS ......cccveiieeeeecciiiieeeceiiiins | eveeeiiiiiiiins | veeeiiiiiines | eeeeiiiinnnees | aenvrneenneens | eenerneeseeenn
Central Al ........ 0.115 19,040 2,190
Western Al ... 0.200 22,950 4,590
Arrowtooth flounder .............ccoovvvveeeiennnn. BSAI ............. 0.021 13,600 291
Other flatfish ............ .. | BSAI .... 0.131 76,019 9,989
Flathead sole ........ .. | BSAI ... 0.034 85,000 2,927
Greenland turbot ...........cccoeviiiiieeeeiiinns Al ... 0.005 4,208 19
BSAI .... 0.010 8,543 85
Other SPeCIeS .....ccoeevieveriiiee e BSAI .... 0.054 21,930 1,181
Pacific Cod trawl® ... .. | BSAI ... 0.263 41,948 11,045
Pacific ocean perch7 ..........ccoooeeiiiiienns BSAI .......... 0.010 1,190 12
Central Al ..... 0.015 2,933 45
Eastern Al .... 0.018 2,610 47
Western Al ... 0.029 4,743 136
Other rockfish ........cccovivieiiiiii s 0.049 582 29
0.038 314 12
ROCK SOl ..ovvveeeeeiiieiee s 0.073 85,000 6,205
Sablefish trawl 8 0.001 293 0
0.005 553 3
Sharpchin/Northern ..........cccocceviiiiinnn. 0.078 3,596 280
SquUid oo, 3,670 0.002 1,675 3
Shortraker/Rougheye 2,827 0.024 314 8
Other red rockfish .... . 3,034 0.025 227 6
Yellowfin sole ......ccoocvveeveeiiiiiiiiieeeeeecis 527,000 0.233 187,000 43,646

1The AFA specifies the manner in which the BSAI pollock TAC must be allocated among industry components and prohibits catcher/proc-
essors listed under paragraphs 1-20 of section 208(e) from exceeding the historical non-pollock harvest percentages by such catcher/processors
and those listed under section 209 relative to the total available in the offshore component in BSAI groundfish fisheries in 1995, 1996, and 1997.
Amounts are in metric tons.

2 For further definitions of target species see Table 1.

3The ratio is calculated by dividing the total catch by the available TAC.

4The 1999 harvest limit for listed catcher/processors is calculated by multiplying the historic catch ratio by the 1999 proposed ITAC available
to trawl catcher/processors.

5n section 211(b)(2)(C) of the AFA, catcher/processors listed in paragraphs 1-20 of section 208(e) are prohibited from harvesting Atka mack-
erel in excess of 11.5 percent of the available TAC in the Central Aleutian Islands area and 20 percent in the Western Aleutian Islands area. It is
prohibited for listed catcher/processors to harvest Atka mackerel in the Eastern Aleutian Islands and Bering Sea subarea.

6 For Pacific cod, 47 percent of the ITAC is allocated to trawl, and of that 50 percent is available for catcher/processors. Separate catcher/proc-
essor and catcher/vessel allocations became effective in 1997, therefore only data from 1997 was used to calculate the historic ratio.

7 Apportionments to western, central, and eastern Aleutian Islands subareas began in 1996, therefore only data from 1996 and 1997 was used
to calculate the historic ratio.

825 percent of the Sablefish ITAC is allocated to trawl in the Al subarea, 50 percent is allocated to trawl in the BS subarea.

Section 211(b)(2)(A) of the AFA to the percentage of prohibited species 1997. Prohibited species amounts
prohibits listed catcher/processors from  bycatch limits harvested in the non- harvested by these catcher/processors in
harvesting more than a specified pollock fishery by the listed catcher/ BSAI non-pollock fisheries from 1995
amount of each prohibited species in processors and those listed under through 1997 is shown in Table 4. These

the BSAI. These amounts are equivalent section 209 during 1995, 1996, and data were used to calculate the relative
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amount of prohibited species bycatch
limits harvested by listed catcher/
processors, and then used to determine
the proposed prohibited species harvest
limits for listed catcher/processors in
the 1999 non-pollock fisheries.
Regulations at § 679.21(e)(7)(vii) and
(viii) do not provide for fishery-specific
management of the salmon bycatch
limits. Therefore, NMFS is not
including salmon catch limits for the
listed catcher/processors during 1999.

The Council at its November 1998
meeting proposed that prohibited
species caught by listed catcher/
processors and listed catcher vessels
while fishing for pollock accrue against
either the midwater pollock or the
pollock/Atka mackerel/other species
fishery categories (Table 2). However,
PSC that is caught by listed catcher/
processors participating in groundfish
fisheries other than pollock (Table 3),
shall accrue against the 1999 PSC limits

for the listed catcher/processors as
outlined in section 211(b)(2)(B) of the
AFA (Table 4). The emergency rule
being prepared by NMFS to manage the
AFA harvest limitations specified for
listed catcher/processors will provide
authority to close directed fishing for
groundfish to the listed catcher/
processors once a 1999 PSC limitation
listed in Table 4 is reached.

TABLE 4.—PROPOSED PSC LIMITS FOR VESSELS LISTED UNDER SECTION 208 OF THE AMERICAN FISHERIES ACT1

) 1995-1997 1999 PSC 1999
PSC species - available to limit 3
PSC catch Total PSC Ratio 2 CIPs
Halibut MOortality ..........cccociiiiiiiii s 955 11,325 | 0.084 3,492 294
HEITING oot 62 5,137 | 0.012 1,685 20
Red KiNG Crab ... 7,641 473,750 | 0.016 185,000 2,984
C. bairdi

Zone 1 385,978 2,750,000 | 0.140 693,750 97,372
Zone 2 ... 406,860 8,100,000 | 0.050 1,737,150 87,256
C.o0PIlIO e 2,323,731 15,139,178 | 0.153 4,162,500 | 638,907

1The AFA specifies the manner in which the BSAI pollock TAC must be allocated among industry components and prohibits catcher/proc-
essors listed under sections 1-20 of section 208(e) from exceeding the historical harvest percentages of prohibited species by such catcher/proc-
essors and those listed under section 209 relative to the total available in the offshore component in BSAI groundfish fisheries in 1995, 1996,

and 1997. Amounts are in metric tons.

2The ratio is calculated by dividing the PSC catch by the total PSC available.
3The 1999 prohibited species catch limit for listed catcher/processors is calculated by multiplying the historic ratio by the PSC available in

1999. The 1999 PSC limit is based on an annual amount and is not reduced on an interim basis.

Classification

This action is authorized under 50
CFR 679.20 and is exempt from review
under E.O. 12866.

Pursuant to section 7 of the
Endangered Species Act, NMFS has
completed a consultation on the effects
of the pollock and Atka mackerel
fisheries on listed and candidate
species, including the Steller sea lion,
and designated critical habitat. The
biological opinion prepared for this
consultation, dated December 3, 1998,
concludes that the pollock fisheries in
the BSAI and the GOA jeopardize the
continued existence of Steller sea lions
and adversely modify their designated
critical habitat. The biological opinion
contains reasonable and prudent
alternatives (RPAs) to mitigate the
adverse impacts of the pollock fisheries
on Steller sea lions. Specific measures
necessary to implement the RPAs were
discussed at the December 1998 Council
meeting. On December 16, 1998, NMFS
issued revised reasonable and prudent
alternatives based on the Council’s
recommendations adopted during its
December meeting, which adhere to the
principles identified in the December 3,
1998, Biological Opinion. NMFS will
implement measures necessary to
comply with the RPAs prior to the start
of the 1999 pollock trawl fishery. If
these measures are not in place by the

scheduled regulatory opening on
January 20, 1999, then NMFS will close
the pollock trawl fishery.

NMFS also initiated consultation on
the effects of the 1999 BSAI groundfish
fisheries (excluding pollock and Atka
mackerel) on listed and candidate
species, including the Steller sea lion
and listed seabirds, and on designated
critical habitat. The Biological Opinion
prepared for this consultation, dated
December 22, 1998, concludes that
groundfish fisheries in the BSAI
(excluding pollock and Atka mackerel)
are not likely to jeopardize the
continued existence of the listed and
candidate species, or to adversely
modify designated critical habitat.

NMFS has also initiated consultation
on the effects of the 1999 BSAI
groundfish fisheries on listed and
candidate species, including the Steller
sea lion and listed seabirds, and on
designated critical habitat. This
consultation will be concluded prior to
the start of fishing on January 1, 1999,
under the 1999 interim specifications.
Pending determinations under this
consultation, NMFS may initiate
emergency rulemaking to mitigate any
adverse impacts resulting from the BSAI
groundfish fisheries on listed and
candidate species and designated
critical habitat.

The Assistant Administrator, NMFS
(AA), finds for good cause under 5

U.S.C. 553(b)(B) that the need to
establish interim total allowable catch
levels and other management measures
for fisheries in the BSAI, effective on
January 1, 1999, makes it impracticable
and contrary to the public interest to
provide prior notice and opportunity for
public comment on this rule. Likewise,
the AA finds for good cause under 5
U.S.C. 553(d)(3) that the need to
establish interim TACs levels and other
management measures in the BSAI,
effective January 1, 1999, makes it
impractical and contrary to the public
interest to delay the effective date of the
limits and measures for 30 days.
Regulations at § 679.20(c)(2) require
NMFS to specify interim harvest
specifications to be effective on January
1 and remain in effect until superseded
by the final specifications in order for
the BSAI groundfish fishing season to
begin on January 1 (see §679.23).
Without interim specifications in effect
on January 1, the groundfish fisheries
would not be able to open on that date,
which would result in unnecessary
closures and disruption within the
fishing industry. Because the stock
assessment reports and other
information concerning the fisheries in
the BSAI became available only
recently, NMFS is not able to provide an
opportunity for comment on the interim
specifications. NMFS anticipates that
the interim specifications will be in
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effect for only a short period of time comment. The interim specification will Authority: 16 U.S.C. 773 et seq., 1801 et
before they are superseded by the final be effective January 1, 1999. seq., and 3631 et seq.

specifications. The proposed 1999 Because these interim specifications Dated: December 28, 1998,

harvest specifications for groundfish of ~ are not required to be issued with prior ¢,y ¢ Matlock,

the BSAI were published in the Federal ~ Notice and opportunity for public Director, Office of Sustainable Fisheries
Register on December 30, 1998 and comment, the analytical requirements of National Marine Fisheries Service. Y

the Regulatory Flexibility Act do not i o
apply. Consequently, no regulatory [FR Doc. 98-34728 Filed 12—28-98; 4:23 pm]

flexibility analysis has been prepared. BILLING CODE 3510-22-P

provide the opportunity for public
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Federal Register
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Monday, January 4, 1999

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 50

Domestic Licensing of Production and
Utilization Facilities; Public Workshop
Meeting Cancellation

AGENCY: Nuclear Regulatory
Commission.

ACTION: Cancellation of public workshop
meeting.

SUMMARY: On December 3, 1998, 63 FR
66772 stated: ‘““The Commission has
requested the staff to develop and assess
options on incorporating risk insights in
the Code of Federal Regulations 10 CFR
50.59. This regulation permits licensees
to implement certain changes that do
not require prior NRC approval. On or
about December 19, 1998, the staff will
place in the Public Document Room
(PDR) a draft report that identifies
options for incorporating risk insights
into the existing 10 CFR 50.59 process.
At the same time that the document is
placed in the PDR, the staff will issue

a notice to hold a public workshop on
January 19, 1999, at the NRC
auditorium, in Rockville, Maryland.
That notice will also solicit comments
on this program.”

This notice makes the following three
changes to that previous notice: (1) The
draft report that identifies options for
incorporating risk insights into the
existing 10 CFR 50.59 process will be
placed in the PDR during the week of
December 21, 1998, (2) the public
workshop on January 19, 1999, is
canceled, and (3) a future notice will be
issued regarding the incorporation of
risk insights into application of the
requirements of 10 CFR Part 50. That
future notice will incorporate the
previous separately planned public
comments and public meetings
regarding the 10 CFR 50.59 process.

FOR FURTHER INFORMATION CONTACT: Jack
Guttmann, 301-415-7732.

Dated at Rockville, Maryland, this 22nd
day of December, 1998.

For the Nuclear Regulatory Commission.
Mary Drouin,
Acting Branch Chief, Probabilistic Risk
Analysis Branch, Division of Systems
Technology, Office of Nuclear Regulatory
Research.
[FR Doc. 98-34790 Filed 12-31-98; 8:45 am]
BILLING CODE 7590-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Organization and Operation of Federal
Credit Unions

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Proposed rule.

SUMMARY: The NCUA Board proposes
removing its rule governing safe deposit
box service. This revision will eliminate
an unnecessary section from the
regulations.

DATES: Comments must be received on
or before March 5, 1999.

ADDRESSES: Direct comments to Becky
Baker, Secretary of the Board. Mail or
hand-deliver comments to: National
Credit Union Administration, 1775
Duke Street, Alexandria, Virginia
22314-3428. You may fax comments to
(703) 518-6319. Please send comments
by one method only.

FOR FURTHER INFORMATION CONTACT:
Regina M. Metz, Staff Attorney, Division
of Operations, Office of General
Counsel, at the above address or
telephone: (703) 518-6540.
SUPPLEMENTARY INFORMATION:

A. Background

NCUA has a policy of continually
reviewing its regulations to “‘update,
clarify and simplify existing regulations
and eliminate redundant and
unnecessary provisions.” Interpretive
Rulings and Policy Statement (IRPS) 87—
2, Developing and Reviewing
Government Regulations. Our review of
§701.30 of NCUA's regulations has
revealed that this section is an
unnecessary provision.

B. Proposed Rule

The proposed rule removes the
section of the regulations regarding safe
deposit box service. 12 CFR 701.30. The
NCUA Board proposes removing this
section to streamline the publication of

the regulations. The deletion of § 701.30
does not affect the authority of federal
credit unions to offer safe deposit box
service.

C. Section 701.30 Analysis

Section 701.30 of NCUA'’s regulations
provides that a federal credit union may
lease safe deposit boxes to its members.
The Board recommends removing
§701.30 because it is no longer
necessary. Under the Federal Credit
Union Act (the Act), federal credit
unions have the power to exercise
incidental powers that are necessary or
requisite to enable them to carry on
effectively the business for which they
are incorporated. 12 U.S.C. 1757(17).
Federal credit unions may lease safe
deposit boxes to their members as part
of routine services that federal credit
unions can provide. The removal of
§701.30 would not affect this incidental
authority.

D. Regulatory Procedures
1. Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact any proposed regulation may
have on a substantial number of small
entities (primarily those under $1
million in assets). NCUA has
determined and certifies that this
proposed rule will not have a significant
economic impact on a substantial
number of small credit unions.
Accordingly, NCUA has determined that
a Regulatory Flexibility analysis is not
required.

2. Paperwork Reduction Act

This proposed rule to remove 8 701.30
does not involve a collection of
information under the Paperwork
Reduction Act. Accordingly, NCUA has
determined that a Paperwork Reduction
analysis is not required.

3. Executive Order 12612

Executive Order 12612 requires
NCUA to consider the effect of its
actions on state interests. The proposed
rule is to remove a current regulation
that applies to federal credit unions, not
federally insured state chartered credit
unions. Therefore, NCUA has
determined that the proposed rule does
not constitute a “‘significant regulatory
action” for purposes of the Executive
Order.
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List of Subjects in 12 CFR Part 701

Credit unions, Safe deposit box
service.

By the National Credit Union
Administration Board on December 17, 1998.
Becky Baker,

Secretary of the Board.

For the reasons set forth in the
preamble, the National Credit Union
Administration proposes to amend 12
CFR part 701 as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, and 1789. Section 701.6 is also
authorized by 31 U.S.C. 3717. Section 701.31
is also authorized by 15 U.S.C. 1601 et seq.,
42 U.S.C. 1861 and 42 U.S.C. 3601-3610.
Section 701.35 is also authorized by 42
U.S.C. 4311-4312.

§701.30 [Removed]
2. Part 701 is amended to remove
§701.30.

[FR Doc. 98-34030 Filed 12—-31-98; 8:45 am]
BILLING CODE 7535-01-U

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Parts 701, 713, 741

Organization and Operations of
Federal Credit Unions; Fidelity Bond
and Insurance Coverage for Federal
Credit Unions; Requirements for
Insurance

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Notice of proposed rulemaking.

SUMMARY: The NCUA is proposing to
update, clarify, revise and redesignate
its regulation that addresses the
requirements for surety bond coverage
for losses caused by credit union
employees and officials and for general
insurance coverage for losses caused by
persons outside of the credit union, e.g.,
losses due to theft, holdup or
vandalism. The proposed rule recasts
the rule in plain English format and
adds several previously approved bond
forms to the regulation.

DATES: Submit comments on or before
March 5, 1999.

ADDRESSES: Direct comments to Becky
Baker, Secretary of the Board. Mail or
hand-deliver comments to: National
Credit Union Administration, 1775
Duke Street, Alexandria, VA 22314—

3428. Fax comments to (703) 518-6319.
Please send comments by one method
only.

FOR FURTHER INFORMATION CONTACT:

Robert M. Fenner, General Counsel, or

Allan Meltzer, Associate General

Counsel, at the above address, or

telephone (703) 518-6540.

SUPPLEMENTARY INFORMATION: The

Federal Credit Union Act sets forth

statutory requirements for the bonding

of credit union employees and

appointed and elected officials. 12

U.S.C. 1761a, 1761b(2) and 1766(h). The

NCUA Board is directed to promulgate

regulations setting forth both the

amount and character of bond
requirements for employees and
officials. The NCUA Board is also
granted the following powers
concerning bonding:

To approve bond forms;

To set minimum requirements for bond
coverage;

To require such other surety coverage as
the Board may determine to be
reasonably appropriate;

To approve a blanket bond in lieu of
individual bonds; and

To approve bond coverage in excess of
minimum surety coverage.

In addition, NCUA'’s general
rulemaking authority provides a
statutory basis for both the bonding
requirements of Section 701.20 and the
insurance coverage requirements related
to losses caused by persons outside the
credit union. 12 U.S.C. 1766(a),
1789(a)(11).

NCUA has a policy of periodically
reviewing its regulations to “‘update,
clarify and simplify existing regulations
and eliminate redundant and
unnecessary provisions.” IRPS 87-2,
Developing and Reviewing Government
Regulations. As part of its regulatory
review program, NCUA reviewed
§701.20 to determine whether the
language of the regulation was clear and
effective. As a result of that review,
these amendments are proposed to
increase regulatory effectiveness by
making it easier for credit unions to
understand the requirements regarding
surety bonds and other insurance. The
proposed rule also adds a number of
bond forms which have been approved
by the NCUA for use by federal credit
unions.

In addition, when the original surety
bond regulation was issued, no surety
bond policy provided for an aggregate
limit of liability. Most approved policies
now provide for such a limit. The
minimum required bond coverage
provision of the proposed rule has been
modified to clarify that the required
dollar amount of coverage is for a single

loss under the bond. Any aggregate limit
of liability provided for in the policy
must be for at least twice the single loss
limit of liability.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires NCUA to prepare an analysis to
describe any significant economic
impact any proposed regulation may
have on a substantial number of small
entities (primarily those under $1
million in assets). The NCUA Board has
determined and certifies that the
proposed amendment, if adopted, will
not have a significant economic impact
on a substantial number of small credit
unions. Accordingly, the Board has
determined that a Regulatory Flexibility
Analysis is not required.

Paperwork Reduction Act

NCUA has determined that the
proposed amendment does not increase
paperwork requirements under the
Paperwork Reduction Act of 1995 and
regulations of the Office of Management
and Budget.

Executive Order 12612

The NCUA Board has determined that
the proposed rule will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among various levels of
government.

List of Subjects
12 CFR Part 701

Credit, Credit unions, Reporting and
recordkeeping requirements.

12 CFR Part 713
Credit unions, Surety bonds.
12 CFR Part 741

Bank deposit insurance, Credit
unions, Reporting and recordkeeping
requirements.

By the National Credit Union

Administration Board this 17th day of
December, 1998.

Becky Baker,
Secretary of the Board.

For the reasons set forth in the
preamble, it is proposed that 12 CFR
chapter VII be amended as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 701
continues to read as follows:
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Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789. Section 701.6 is also
authorized by 15 U.S.C. 3717. Section 701.31
is also authorized by 15 U.S.C. 1601 et seq.;
42 U.S.C. 1981 and 3601-3610. Section
701.35 is also authorized by 42 U.S.C. 4311—-
4312.

2. Part 701 is amended by removing
and reserving 701.20.
3. Part 713 is added to read as follows:

PART 713—FIDELITY BOND AND
INSURANCE COVERAGE FOR
FEDERAL CREDIT UNIONS

Sec.

713.1 What is the scope of this section?
713.2 What are the responsibilities of a
credit union’s board of directors under this
section?

713.3 What bond coverage must a credit
union have?

713.4 What bond forms may be used?

713.5 What is the required minimum dollar
amount of coverage?
713.6 What is the permissible deductible?
713.7 May the NCUA Board require a credit
union to secure additional insurance
coverage?

Authority: 12 U.S.C. 1761a, 1761b, 1766(a),
1766(h), 1789(a)(11).

§713.1 What is the scope of this section?
This section provides the
requirements for fidelity bonds for
Federal credit union employees and
officials and for other insurance
coverage for losses such as theft,
holdup, vandalism, etc., caused by
persons outside the credit union.

§713.2 What are the responsibilities of a
credit union’s board of directors under this
section?

The board of directors of each Federal
credit union must at least annually
review its fidelity and other insurance

coverage to ensure that it is adequate in
relation to the potential risks facing the
credit union and the minimum
requirements set by the Board.

§713.3 What bond coverage must a credit
union have?

At a minimum, your bond coverage
must:

(a) Come from a company holding a
certificate of authority from the
Secretary of the Treasury; and

(b Include fidelity bonds that cover
fraud and dishonesty by all employees,
directors, officers, supervisory
committee members, and credit
committee members.

§713.4 What bond forms may be used?

(a) The following basic bonds may be
used without prior NCUA Board
approval:

Credit union form No.

Carrier

Credit Union Blanket Bond Standard Form 23 of the Surety Association

of America (revised May 1950)

Extended FOrm 23 ......ccccoiiiiiiiiiee e

100 i
200 ....
300 ....
400 ....
AlG 23 i

Reliance Preferred Form 23 ....
Form 31
Form 24 with Credit Union Endorsement
Form 40325
Form F2350 ...

FOrm 9993 (6/97) ..evevcvieeeiiieeeriee e

Various.
USFG.
CUMIS.

CUMIS.
CUMIS.

ITT Hartford.

CUMIS (only approved for corporate credit union use).

National Union Fire Insurance Co. of Pitts., PA.
Reliance Insurance Company.

Continental (only approved for corporate credit union use).
St. Paul Fire and Marine.

Fidelity & Deposit Co. Of Maryland.

Progressive Casualty Insurance Co.

(b) To use any of the following, you
need prior written approval from the
Board:

(1) Any other basic bond form; or

(2) Any rider or endorsement that
limits coverage on approved bond
forms.

§713.5 What is the required minimum
dollar amount of coverage?

(a) The minimum required amount of
fidelity bond coverage for any single
loss is computed based on a Federal
credit union’s total assets.

Minimum bond

$0 t0 $10,000 .....ocuiiiiiiiiiie s

$10,001 to $1,000,000 ..........
$1,000,001 to $50,000,000 ......

$50,000,001 to $295,000,000 ..........cocvruriuriurnnns

Over $295,000,000 .......ccccoviuriiiiniiniiiieiiciiens

$50,000,000.
$5,000,000.

Coverage equal to the credit union’s assets.

$10,000 for each $100,000 or fraction thereof.

$100,000 plus $50,000 for each million or fraction over $1,000,000.
$2,550,000 plus $10,000 for each million or fraction thereof over

(b) This is the minimum coverage
required, but a Federal credit union’s
board of directors should purchase
additional coverage when
circumstances, such as cash on hand or
cash in transit warrant.

(c) While the above is the required
minimum amount of bond coverage,
credit unions should maintain increased
coverage equal to the greater of either of
the following amounts within thirty

days of discovery of the need for such
increase:

(1) The amount of the daily cash fund,
i.e. daily cash plus anticipated daily
money receipts on the credit union’s
premises, or

(2) The total amount of the credit
union’s money in transit in any one
shipment.

(3) Increased coverage is not required
pursuant to this paragraph (c), however,
when the credit union temporarily

increased its cash fund because of
unusual events which cannot
reasonably be expected to recur.

(d) Any aggregate limit of liability
provided for in a surety bond policy
must be at least twice the single loss
limit of liability.

(e) Any proposal to reduce your bond
coverage must be approved in writing
by the NCUA Board at least twenty days
in advance of the proposed effective
date of the reduction.
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§713.6 What is the permissible
deductible?

(a)(1) The maximum amount of
allowable deductible is computed based

on a Federal credit union’s asset size, as
follows:

Assets

Minimum bond

$0-$100,000

$100,001-$250,000 ......ccocvvviiiiiiiiiiiiiiieee

$250,001-$1,000,000 ...
Over $1,000,001

$200,000.

No deductibles allowed.

(2) The deductibles may apply to one
or more insurance clauses in a policy.
Any deductibles in excess of the above
amounts must receive the prior written
permission of the NCUA Board.

(b) A deductible may not exceed 10
percent of a credit union’s Regular
Reserve unless a separate Contingency
Reserve is set up for the excess. In
computing the maximum deductible,
valuation accounts such as the
allowance for loan losses cannot be
considered.

§713.7 May the NCUA Board require a
credit union to secure additional insurance
coverage?

The NCUA Board may require
additional coverage when the Board
determines that a credit union’s current
coverage is inadequate. The credit union
must purchase this additional coverage
within 30 days.

PART 741—REQUIREMENTS FOR
INSURANCE

4. The authority citation for part 741
continues to read as follows:

Authority: 12 U.S.C. 1757, 1766 and 1781—
1790. Section 741.4 is also authorized by 31
U.S.C. 3717.

§741.20 [Amended]

5. Section 741.201 (a) and (b) are
amended by removing “§ 701.20” and
adding ““Part 713" in its place.

[FR Doc. 98-34031 Filed 12-31-98; 8:45 am]
BILLING CODE 7535-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—ACE-54]
Proposed Amendment to Class E
Airspace; Alliance, NE

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
amend Class E airspace areas at Alliance
Municipal Airport, Alliance, NE. The
FAA has developed Nondirectional
Radio Beacon (NDB) Runway (RWY) 12
and NDB RWY 30 Standard Instrument
Approach Procedures (SIAPSs) to serve
Alliance Municipal Airport, NE.
Controlled Class E surface area and
Class E airspace extending upward from
700 feet Above Ground Level (AGL) is
necessary to accommodate these SIAPs,
and for Instrument Flight Rules (IFR)
operations at this airport. The areas will
contain the NDB RWY 12 and NDB
RWY 30 in controlled airspace. The
intended effect of this rule is to provide
controlled Class E airspace for aircraft
executing the NDB RWY 12 and NDB
RWY 30 SIAPs, and to segregate aircraft
using instrument approach procedures
in instrument conditions from aircraft
operating in visual conditions.

DATES: Comments must be received on
or before January 15, 1999.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace Branch, ACE-520, Federal
Aviation Administration, Docket No.
98-ACE-54, 601 East 12th Street,
Kansas City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays. An informal docket may also
be examined during normal business
hours in the office of the Manager,
Airspace Branch, Air Traffic Division, at
the address listed above.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, Missouri 64106;
telephone number: (816) 426-3408.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.

Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy-related aspects of the
proposal. Communications should
identify the airspace docket number and
be submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“*Comments to Airspace Docket No. 98—
ACE-54.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the closing date
for comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
Rules Docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Federal
Aviation Administration, Office of
Public Affairs, Attention: Public Inquiry
Center, APA-230, 800 Independence
Avenue SW., Washington, DC 20591, or
by calling (202) 267-3484.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should also
request a copy of Advisory Circular No.
11-2A, which describes the procedures.

The Proposal

The FAA is considering an
amendment to 14 CFR part 71 to amend
the Class E airspace areas at Alliance,
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NE. The FAA has developed NDB RWY
12 and NDB RWY 30 SIAPs to serve
Alliance Municipal Airport, Alliance,
NE. The intended effect of this
amendment at Alliance Municipal
Airport, NE, will provide segregation of
aircraft operating under Instrument
Flight rules (IFR) from aircraft operating
in visual weather conditions. The areas
will be depicted on appropriate
aeronautical charts thereby enabling
pilots to circumnavigate the areas or
otherwise comply with IFR procedures.
Class E airspace designated as a surface
area for an airport are published in
paragraph 6002, and Class E airspace
areas extending upward from 700 feet or
more above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1 The Class E airspace
designations listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this proposed rule will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6002 Class E airspace designated
as a surface area for an airport.
* * * * *

ACE NE E2 Alliance, NE
Alliance Municipal Airport, NE

(Lat. 42°03'12""N., long. 102°48'14""W.)
Alliance VOR/DME

(Lat. 42°03'20"N., long. 102°48'16""W.)
Alliance

(Lat. 42°02'35"N., long. 102°47'58"W.)

Within a 4.3-mile radius of Alliance
Municipal Airport and within 2.5 miles
each side of the 124° bearing from the
Alliance NDB extending from the 4.3-
mile radius to 7 miles southeast of the
NDB and within 2.6 miles each side of
the 145° radial of the Alliance VOR/
DME extending from the 4.3-mile radius
to 8.7 miles southeast of the VOR/DME
and within 2.6 miles each side of the
302° radial of the Alliance VOR/DME
extending from the 4.3-mile radius to
5.7 miles northwest of the VOR/DME
and within 2.5 miles each side of the
318° bearing from the Alliance NDB
extending from the 4.3-mile radius to 7
miles northwest of the NDB. This Class
E airspace area is effective during the
specific dates and times established in
advance by a Notice to Airmen. The
effective date and time will thereafter be
continuously published in the Airport/
Facility Directory.

* * * * *

Paragrpah 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

ACE NE E5 Alliance, NE
Alliance Municipal Airport, NE

(Lat. 42°03'12""N., long. 102°48'14""W.)
Alliance VOR/DME

(Lat. 42°03'20"N., long. 102°48'16""W.)
Alliance NDB

(Lat. 42°02'35""N., long. 102°47'48"W.)

That airspace extending upward from
700 feet above the surface within a 6.8-
mile radius of the Alliance Municipal
Airport and within 2.5 miles each side
of the 124° bearing from the Alliance
NDB extending from the 6.8-mile radius
to 7 miles southeast of the NDB and
within 3 miles each side of the 145°
radial of the Alliance VOR/DME
extending from the 6.8-mile radius to
10.5 miles southeast of the VOR/DME

and within 2.5 miles each side of the
318° bearing from the Alliance NDB
extending from the 6.8-mile radius to 7
miles northwest of the NDB and within
3 miles each side of the 302° radial of
the Alliance VOR/DME extending from
the 6.8-mile radius to 8.7 miles
northwest of the VOR/DME.
* * * * *

Issued in Kansas City, MO, on November
19, 1998.
Christopher R. Blum,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 98-34775 Filed 12—-31-98; 8:45 am]
BILLING CODE 4910-13-M

FEDERAL TRADE COMMISSION
16 CFR Part 308

Pay-Per-Call Rule

AGENCY: Federal Trade Commission.
ACTION: Notice of extension of comment
period; change in date for public
workshop; and availability of additional
material.

SUMMARY: The Federal Trade
Commission (“‘the Commission” or
“FTC”) has extended the date by which
comments must be submitted
concerning the review of its Trade
Regulation Rule Pursuant to the
Telephone Disclosure and Dispute
Resolution Act of 1992 (*‘Pay-Per-Call
Rule’). This document informs
prospective commenters of the change
and sets a new date of March 10, 1999
for the end of the comment period, and
new dates of May 20 and 21, 1999 for
the public workshop. This document
also informs interested parties of
typesetting errors in the Commission’s
Notice of Proposed Rulemaking
(““NPRM”’) on the Pay-Per-Call Rule.
Finally, this document informs
interested parties that, for the
convenience of the commenters, certain
materials that were cited in the NPRM
will now be made available for public
inspection at the address listed below.
DATES: Written comments will be
received until the close of business on
March 10, 1999. Notification of interest
in participating in the public workshop
must be submitted separately on or
before March 10, 1999. The public
workshop will be held at the Federal
Trade Commission on May 20 and 21,
1999, from 9:00 a.m. until 5:00 p.m.
each day.

ADDRESSES: Six paper copies of each
written comment should be submitted
to the Office of the Secretary, Room 159,
Federal Trade Commission, 600
Pennsylvania Ave., NW, Washington,
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DC 20580. If possible, comments should
also be submitted in electronic form,
pursuant to the instructions contained
in the NPRM. Comments should be
identified as *‘Pay-Per-Call Rule
Review—Comment. FTC File No.
R6111016.” Notifications of interest in
participating in the public workshop
should be addressed to Carole
Danielson, Division of Marketing
Practices, Federal Trade Commission,
600 Pennsylvania Ave., NW,
Washington, DC 20580. Materials cited
in the NPRM are available for public
inspection at the FTC’s Public Reference
Section, Room 130, Federal Trade
Commission, 600 Pennsylvania Ave.,
NW., Washington, DC 20580.

FOR FURTHER INFORMATION CONTACT:
Adam G. Cohen, (202) 326-3411,
Marianne K. Schwanke, (202) 326-3165,
or Carole I. Danielson, (202) 326-3115,
Division of Marketing Practices, Bureau
of Consumer Protection, Federal Trade
Commission, Washington, DC.
SUPPLEMENTARY INFORMATION: On
October 30, 1998, at 63 FR 58524, the
Commission published a request for
comment on its Notice of Proposed
Rulemaking (““NPRM”’) regarding
proposed amendments to its Pay-Per-
Call Rule. The Pay-Per-Call Rule
governs the advertising and operation of
pay-per-call services, and establishes
billing dispute procedures for those
services as well as for other telephone-
billed purchases. The comment period
is currently scheduled to close on
January 8, 1999, and the public
workshop is scheduled for February 25
and 26, 1999.

On December 14, 1998, a diverse
group representing a broad cross-section
of interests filed a Joint Request for
Extension of Comment Deadline, in
which they requested an extension of
the comment period by thirty (30) days
to February 8, 1999. The parties
indicated that additional time was
required to prepare thorough, thoughtful
responses to the comprehensive and
complex set of proposals contained in
the NPRM. Subsequently, the
Commission received two additional
requests for extension; the first also
seeking an additional 30 days,2 and the
second seeking a 60-day extension of
the comment period.3

1The Joint Request signatories include: the
American Association of Retired Persons, the
Billing Reform Task Force, the Coalition to Ensure
Responsible Billing, AT&T Corp., the Promotion
Marketing Association, and the Teleservices
Industry Association.

20n December 15, 1998, a request for a 30-day
extension was received from the law firm of Kelley
Drye & Warren, LLP, on behalf of Cable & Wireless
(West Indies) Ltd.

3The Electronic Commerce Association
submitted a request on behalf of its members, on

The Commission is mindful of the
need to resolve this matter
expeditiously. However, the
Commission is also aware that the
issues raised by the NPRM are complex
and it welcomes as much substantive
input as possible to facilitate its
decision-making process. Accordingly,
in order to provide sufficient time for
these and other interested parties to
prepare useful comments, the
Commission has decided to extend the
deadline for comments by sixty (60)
days, until March 10, 1999. The
Commission has likewise rescheduled
the public workshop for May 20 and 21,
1999.

It should be noted that the NPRM as
published in the Federal Register on
October 30, 1998, omitted italicization
that the Commission had included in
many places throughout the text for
emphasis or organizational clarity. The
italics were erroneously removed in the
printing process. An accurate and
properly italicized version of the
Commission’s NPRM is available in the
Commission’s Public Reference room
and on the Commission’s Web page, at
www.ftc.gov. Commenters wishing to
cite to the NPRM, however, should cite
to the Federal Register version of the
document.

Finally, for the convenience of
interested parties, certain materials
cited in the NPRM will be made
available for public inspection at the
FTC’s Public Reference Section, Room
130, Federal Trade Commission, 600
Pennsylvania Ave., NW, Washington,
DC 20580. These materials include, but
are not limited to, pleadings and other
filings from Commission and state
enforcement actions, as well as
newspaper and magazine articles. In
addition, the Commission may make
available other materials that may be
useful to commenters, such as consumer
complaints. The Commission may
continue to update these materials
periodically, as appropriate.

List of Subjects in 16 CFR Part 308

Advertising, 900 telephone numbers,
Pay-per-call services, Telephone,
Telephone-billed purchases, Toll-free
numbers, Trade practices.

Authority: Pub. L. 102-556, 106 Stat. 4181
(15 U.S.C. 5701, et seq.); Sec. 701, Pub. L.
104-104, 110 Stat. 56 (1996).

By the direction of the Commission.
Donald S. Clark,

Secretary.
[FR Doc. 98-34408 Filed 12—-31-98; 8:45 am]
BILLING CODE 6750-01-M

December 16, 1998, requesting a 60-day extension
of the comment period.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 876
[Docket No. 98N-1111]
External Penile Rigidity Devices;

Proposed Classification for the
External Penile Rigidity Devices

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule.

SUMMARY: The Food and Drug
Administration (FDA) is proposing to
classify the generic type of external
penile rigidity device including
constriction rings, vacuum pumps, and
penile splints for the management of
erectile dysfunction. These devices fit
on, over, or around the penis to support,
promote, or maintain sufficient penile
rigidity for sexual intercourse. Under
the proposal, the external penile rigidity
devices would be classified into class Il
(special controls). The agency is issuing
in this document the recommendations
of the Gastroenterology-Urology
Advisory Panel regarding the
classification of these devices. After
considering public comments on the
proposed classification, FDA will
publish a final regulation classifying
this device. This action is being taken to
establish sufficient regulatory controls
that will provide reasonable assurance
of the safety and effectiveness of this
device.

DATES: Written comments by April 5,
1999. See section V of this document for
the proposed effective date of a final
rule based on this document.
ADDRESSES: Submit written comments
to the Documents Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Donald St. Pierre, Center for Devices
and Radiological Health (HFZ-470),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-2194.

SUPPLEMENTARY INFORMATION:

. Background

The Federal Food, Drug, and Cosmetic
Act (the act) (21 U.S.C. 301 et. seq.), as
amended by the Medical Device
Amendments of 1976 (the 1976
amendments) (Pub. L. 94-295) and the
Safe Medical Devices Act of 1990 (the
SMDA) (Pub. L. 101-629), established a
comprehensive system for the regulation
of medical devices intended for human



Federal Register/Vol. 64, No. 1/Monday, January 4, 1999/Proposed Rules

63

use. Section 513 of the act (21 U.S.C.
360c) established three categories
(classes) of devices, depending on the
regulatory controls needed to provide
reasonable assurance of their safety and
effectiveness. The three categories of
devices are class | (general controls),
class Il (special controls), and class 11l
(premarket approval).

Under the 1976 amendments, class Il
devices were defined as those devices
for which there is insufficient
information to show that general
controls themselves will assure safety
and effectiveness, but for which there is
sufficient information to establish
performance standards to provide such
assurance. The SMDA broadened the
definition of class Il devices to mean
those devices for which there is
insufficient information to show that
general controls themselves will assure
safety and effectiveness, but for which
there is sufficient information to
establish special controls to provide
such assurance. Special controls may
include performance standards,
postmarket surveillance, patient
registries, development and
dissemination of guidelines,
recommendations, and any other
appropriate actions the agency deems
necessary (section 513 (a)(1)(B) of the
act).

Under section 513 of the act, devices
that were in commercial distribution
before May 28, 1976 (the date of
enactment of the 1976 amendments),
generally referred to as preamendment
devices, are classified after FDA has met
three requirements: (1) FDA has
received a recommendation from a
device classification panel (an FDA
advisory committee); (2) FDA has
published the panel’s recommendation
for comment, along with a proposed
regulation classifying the device; and (3)
FDA has published a final regulation
classifying the device. FDA has
classified most preamendment devices
under these procedures.

Devices that were not in commercial
distribution prior to May 28, 1976,
generally referred to as postamendment
devices, are classified automatically by
statute (section 513(f) of the act) into
class Il without any FDA rulemaking
process. Those devices remain in class
Il and require premarket approval,
unless and until FDA issues an order
finding the device to be substantially
equivalent, under section 513(i) of the
act, to a predicate device that does not
require premarket approval. The agency
determines whether new devices are
substantially equivalent to previously
offered devices by means of premarket
notification procedures in section 510(k)

of the act (21 U.S.C. 360(k)) and 21 CFR
part 807 of the regulations.

A preamendment device that has been
classified into class Il may be marketed,
by means of premarket notification
procedures, without submission of a
premarket approval application until
FDA issues a final regulation under
section 515(b) of the act (21 U.S.C.
360e(b)) requiring premarket approval.

Consistent with the act and the
regulations, FDA consulted with the
Gastroenterology-Urology Advisory
Panel (the Panel), an FDA advisory
committee, regarding the classification
of these external penile rigidity devices.
During a public meeting held Thursday,
August 7, 1997, the Panel discussed the
usage and history of external penile
rigidity devices, specifically
constriction rings, vacuum pumps, and
penile splints used for the management
of erectile dysfunction.

The panel discussed the usage and
composition of each of these devices.
Constriction rings are devices that are
placed around the base of the erect
penis for the duration of sexual
intercourse to restrict the flow of venous
blood leaving the penis. Constriction
rings are usually elastic bands or
adjustable loops, and they must be
designed to include handles or tabs so
that they can be readily removed from
the penis.

Vacuum erection systems are devices
consisting of vacuum pumps (either
hand-operated or motorized) and penile
cylinders. They produce an erection by
creating a vacuum around the flaccid
penis to induce passive blood flow into
the penis, thus producing an erection.
Once a satisfactory erection is obtained,
the user often places a constriction ring
around the base of the erect penis, prior
to removing the vacuum cylinder, in
order to maintain the erection.

Penile splints are rigid or flexible
support structures that are externally
attached to or placed along the penis to
physically support the penis during
sexual intercourse.

External penile rigidity devices are
preamendment devices not included as
part of the gastroenterology and urology
devices that were classified in 1983.
FDA has reviewed marketing
applications for these devices through
the premarket notification or 510(k)
process.

The premarket notifications or 510(k)
reviews involved verifying that the
labeling of these devices adequately
informs both patients and practitioners
on their safe use. Additionally, the
premarket notifications or 510(K)
reviews ensure that the device has
certain key safety features, such as
handles on constriction rings for quick

removal and safe limits on the
maximum vacuum pressure that can be
generated.

Pain and/or discomfort, bruising,
hemorrhage and/or hematoma
formation, penile injury, and penile
gangrene (if blood flow is restricted too
long) are risks and possible side effects
associated with the use of these external
penile rigidity devices.

Currently, these devices are offered
both over the counter and by
prescription. While the over the counter
and prescription devices are similar, the
differences distinguishing the over the
counter and prescription devices are in
their labeling and packaging.

Il. Recommendation of the Panel

During the public meeting held on
Thursday, August 7, 1997, the Panel
made the following recommendation for
the classification of external penile
rigidity devices into class II.

A. Identification

Penile rigidity devices are generic
external devices that include
constriction rings, vacuum pumps, and
penile splints for the management of
erectile dysfunction. These devices fit
on, over, or around the penis to support,
promote, or maintain sufficient penile
rigidity for sexual intercourse.

B. Recommended Classification of the
Panel

The Panel recommended that external
penile rigidity devices be classified into
class Il, special controls devices. Based
on the available information, the Panel
believes that, in addition to general
controls, the following special controls
regarding labeling recommendations are
necessary to provide reasonable
assurance of the safety and effectiveness
of the external penile rigidity devices
with regard to the identified risks to
health of this device:

1. Labeling for the external penile
rigidity device should include the
device name, corporation name,
address, telephone number, intended
use, disposable/single use status (if
applicable), a description of the device
(including dimensional specifications),
and directions for use;

2. The labeling should include the
indications for use and identification of
the population(s) for whom the device
is appropriate;

3. The directions for use should
contain comprehensive instructions on
how to size, place, operate, remove, and
clean the device;

4. The labeling should include the
warning: “If you cannot achieve an
erection that is sufficient for sexual
intercourse, see your doctor before using
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this device to be sure that it will not
aggravate another medical condition
you might have. Also, your doctor will
be able to check you for some of the
most common causes of erection
problems, such as diabetes, multiple
sclerosis, cirrhosis of the liver, chronic
kidney failure, or alcoholism.”’; and

5. Relevant contraindications,
warnings, and precautions should be
included in the labeling of the device
along with possible methods of
resolution of the problems/risks
associated with the use of the device.
Specifically, we believe that the
warning and cautionary statements
listed in section I1.B.1.2.and 3 of this
document by device type should be
addressed in the labeling for these
devices using terminology well-
understood by the average layperson as
follows:

1. Information Relevant to Constriction
Rings

Use of the device should be restricted
to 30 minutes. Do not fall asleep
wearing the constriction ring. Prolonged
use of the constriction bands (i.e.,
without removal) may cause permanent
injury to the penis.

Consult your physician should any
complications occur and discontinue
use of the device if such conditions
persist.

The user should allow 60 minutes
between uses.

Use the largest size constriction ring
which maintains an erection.

Constriction rings should not be used
under the influence of alcohol or drugs.

Constriction rings are not intended for
use as a contraceptive/birth control.

Frequent use of constriction rings may
result in bruising at the base of the penis
(where the shaft of the penis meets the
pubic area).

Do not use the device if you have a
decreased ability to sense pain in the
area of the penis because pain may
occur as a warning sign that the device
may be causing injury.

Do not use the device if you have
insufficient manual dexterity to easily
remove the device.

2. Information Relevant to Vacuum
Pumps

Consult your physician should any
complications occur and discontinue
use of the device if such conditions
persist.

The user should apply the minimum
amount of vacuum pressure necessary to
achieve an erection.

The user should stop using the
vacuum pump if pain occurs.

Vacuum pumps should not be used
under the influence of alcohol or drugs.

Use of a vacuum pump may bruise or
rupture the blood vessels either
immediately below the surface of the
skin or within the deep structures of the
penis or scrotum, resulting in
hemorrhage and/or the formation of a
hematoma.

Misuse of a vacuum pump may
aggravate already existing medical
conditions such as Peyronie’s disease,
priapism, and urethral strictures.

Misuse of the vacuum pump could
result in swelling of the penis and/or
serious permanent injury to the penis.

Do not use an electrically powered
vacuum pump in or near water.

Vacuum pumps should not be used by
men who take anticoagulants (blood
thinners).

Vacuum pumps do not provide a
satisfactory erection in every man. If
erection satisfactory for intercourse is
not achieved the user should consult
with a physician familiar with such
devices to determine the cause.

Do not use the device if you have a
decreased ability to sense pain in the
area of the penis, because pain may
occur as a warning sign that the device
may be causing injury.

3. Information Relevant to Penile
Splints

Consult a physician if any injuries
occur to either yourself or your sexual
partner, and discontinue use of the
device if such conditions persist.

C. Summary of Reasons for
Recommendation

The Panel believes the external penile
rigidity devices should be classified into
class Il because special controls, in
addition to general controls, would
provide reasonable assurance of the
safety and effectiveness of the device,
and there is sufficient information to
establish special controls to provide
such assurance.

D. Summary of Data Upon Which the
Recommendation is Based

The panel based its recommendation
on their knowledge and experience in
addition to published literature on
external penile rigidity devices (Refs. 2
through 4).

E. Risks to Health

Pain and/or discomfort, bruising,
hemorrhage and/or hematoma
formation, penile injury and penile
gangrene (if blood flow is restricted too
long) are risks and possible side effects
associated with the use of these external
penile rigidity devices. FDA believes,
however, that the special controls
regarding labeling recommendations
will provide reasonable assurance of the

safety and effectiveness of the external
penile rigidity devices.

I11. Proposed Classification

FDA agrees with the Panel
recommendation for classification of
these devices under class Il. FDA
believes the external penile rigidity
devices should be classified into class Il
because special controls, in addition to
general controls, would provide
reasonable assurance of the safety and
effectiveness of the device, and there is
sufficient information to establish
special controls to provide such
assurance.

IV. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
though Friday.

1. Gastroenterology and Urology Devices
Panel of the Medical Devices Advisory
Committee transcript, August 7, 1997.

2. Lewis, J. H. et al., ““A way to help your
patients who use vacuum devices,”
Contemporary Urology, vol. 3, No. 12: 15-24,
1991.

3. Montague, D. K. et al., “Clinical
Guidelines Panel on Erectile Dysfunction;
Summary Report on the Treatment of Erectile
Dysfunction,” Journal of Urology, 156, 2007—
2011, 1996.

4. “NIH Consensus Statement-Impotence,”
National Institutes of Health, vol. 10, No. 4,
1992.

V. Proposed Effective Date

The agency proposes that any final
rule that may issue based on this
proposed rule become effective 30 days
after its date of publication in the
Federal Register.

VI. Environmental Impact

The agency has determined under 21
CFR 25.24(b) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

VII. Analysis of Impacts

FDA has examined the impacts of the
proposed rule under Executive Order
12866 and the Regulatory Flexibility Act
(5 U.S.C. 601-612), as amended by
subtitle D of the Small Business
Regulatory Fairness Act of 1996 (Pub. L.
104-121), and the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
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net benefits (including potential
economic, environmental, public health
and safety and other advantages,
distributive impacts, and equity). The
agency believes that this proposed rule
is consistent with the regulatory
philosophy and principles identified in
the Executive Order. In addition, the
proposed rule is not a significant
regulatory action as defined by the
Executive Order and so is not subject to
review under the Executive Order.

The Regulatory Flexibility Act
requires agencies to analyze regulatory
options that would minimize any
significant impact of a rule on small
entities. Because the proposed rule does
not impose any new requirements, it
will impose no significant economic
impact on any small entities. The
agency certifies that this proposed rule,
if issued, will not have a significant
economic impact on a substantial
number of small entities. In addition,
this proposed rule will not impose costs
of $100 million or more on either the
private sector or State, local, and tribal
governments in the aggregate, and
therefore a summary statement or
analysis under section 202(a) of the
Unfunded Mandates Reform Act of 1995
is not required.

VIII. Paperwork Reduction Act of 1995

FDA tentatively concludes that this
proposed rule contains no collection of
information. Therefore, clearance by the
Office of Management and Budget under
the Paperwork Reduction Act of 1995 is
not required.

IX. Submission of Comments

Interested persons may, on or before
April 5, 1999, submit to the Dockets
Management Branch (address above)
written comments regarding this
proposal. Two copies of any comments
are to be submitted except individuals
may submit one copy. Comments are to
be identified with the docket number
found in brackets in the heading of this
document. Received comments may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

List of Subjects in 21 CFR Part 876

Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, it is proposed that
21 CFR part 876 be amended as follows:

PART 876—GASTROENTEROLOGY-
UROLOGY DEVICES

1. The authority citation for 21 CFR
part 876 continues to read as follows:

Authority: 21 U.S.C. 351, 360, 360c, 360e,
360j, 3601, 371.

2. Section 876.5020 is added to
subpart F to read as follows:

§876.5020 External penile rigidity devices.

(a) Identification. An external penile
rigidity device is a device intended to
help manage erectile dysfunction.
External penile rigidity devices consist
of vacuum pumps, constriction rings,
and penile splints. The vacuum pump
has a cylinder that is placed over the
penis and produces an erection by
creating a vacuum around the penis.
The constriction ring is placed around
the base of the erect penis, keeping the
blood in the penis and thus,
maintaining the erection. Penile splints
are rigid or flexible support structures
that are externally attached to the penis
to physically support the penis during
sexual intercourse.

(b) Classification. Class Il (special
controls).

Dated: December 17, 1998.
D.B. Burlington,

Director, Center for Devices and Radiological
Health.

[FR Doc. 98-34733 Filed 12—-31-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF LABOR

Pension and Welfare Benefits
Administration

29 CFR Part 2560
RIN 1210-AA61

Public Hearing on Proposed Claims
Procedures

AGENCY: Pension and Welfare Benefits
Administration, Department of Labor.
ACTION: Notice of public hearing.

SUMMARY: The purpose of this Notice is
to inform interested persons that the
Department of Labor will hold a public
hearing on both February 17 and 18,
1999, and, if necessary, on February 19,
1999, regarding the adoption of
regulations governing the processing of
employee benefit plan claims under
section 503 of the Employee Retirement
Income Security Act of 1974, as
amended, (ERISA). The Department
published in the Federal Register
proposed changes to the requirements
governing the processing and appeal of
claims by employee benefit plans under
ERISA (63 FR 48390, September 9,
1998). The purpose of the public
hearing is to obtain and consider further
information and views on the proposed
regulation and the effects of the
proposed claim procedure changes on
plans, plan participants, plan sponsors
and service providers.

DATES: The public hearing is scheduled
for February 17 and 18, 1999, and, if
necessary, February 19, 1999. The
hearing will begin at 10 a.m. on each of
these days. Requests to testify at the
hearing should be received by the
Department no later than January 15,
1999. Oral statements will be limited to
10 minutes. Individuals with
disabilities, who need special
accommodations, should contact Jeffrey
J. Turner by February 5, 1999, at the
address below.

ADDRESSES: Requests to testify at the
hearing should be submitted to: Jeffrey
J. Turner, Office of Regulations and
Interpretations, Room N-5669, Pension
and Welfare Benefits Administration,
U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210. All requests will be open to
public inspection at the Public
Documents Room, Pension and Welfare
Benefits Administration, Room N-5638,
U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210 from 8:30 a.m. to 5:30 p.m.
The hearing will be held in the U.S.
Department of Labor Auditorium, 200
Constitution Avenue, NW, Washington,
DC 20210.

FOR FURTHER INFORMATION CONTACT:
Jeffrey J. Turner, Office of Regulations
and Interpretations, Pension and
Welfare Benefits Administration, U.S.
Department of Labor, at (202) 219-8671.
This is not a toll-free number.
SUPPLEMENTARY INFORMATION: On
September 9, 1998, the Department of
Labor (the Department) published a
notice of proposed rulemaking in the
Federal Register (63 FR 48390) revising
the minimum requirements for benefit
claims procedures of employee benefit
plans covered under Title | of the
Employee Retirement Income Security
Act (ERISA). In that notice, the
Department invited interested persons
to submit written comments concerning
the proposed regulations on or before
November 9, 1998. On October 30, 1998,
in response to requests from the public
for additional time to prepare
comments, the Department extended the
comment period through December 9,
1998 (63 FR 58335). A number of
comments submitted in response to the
solicitation for public comment
requested that the Department hold a
public hearing on proposed regulation.
Because of the complexity and
importance of the issues involved, the
Department believes that it is
appropriate to hold a public hearing on
the proposed regulation. The
information obtained from the hearing
will assist the Department in assessing
whether, and to what extent, the
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proposed regulation should be modified
in conjunction with the adoption of a
final rule.

Notice of Public Hearing

Notice is hereby given that a public
hearing regarding the Department of
Labor’s proposed claims procedure
regulations (63 FR 48390, September 9,
1998) is scheduled for February 17 and
18, 1999, and, if necessary, February 19,
1999. The hearing will begin at 10:00
a.m. on each of these days. Oral
presentations will be limited to 10
minutes, but an extended statement may
be submitted for the record. Requests to
testify should be submitted to the
address identified above, no later than
January 15, 1999. It is requested that
persons testifying on behalf of plans,
plan sponsors, and service providers be
prepared to answer questions pertaining
to specific claims processing procedures
and practices (e.g., methods of
notification, time frames, etc.) of their
plans, their clients’ plan(s) or their
members’ plans.

Signed at Washington, DC, this 23rd day of
December, 1998.

Leslie B. Kramerich,

Deputy Assistant Secretary For Policy,
Pension and Welfare Benefits Administration,
U.S. Department of Labor.

[FR Doc. 98—-34819 Filed 12—-31-98; 8:45 am]

BILLING CODE 4510-29-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100

[CGD01-98-162]

RIN 2115-AE46

Special Local Regulations: Empire
State Regatta, Albany, NY

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
revise the Special Local Regulations for
the Empire State Regatta. This action is
necessary to update the course location
and effective period for this annual
event. This action is intended to restrict
vessel traffic in a portion of the Hudson
River.

DATES: Comments must be received on
or before March 5, 1999.

ADDRESSES: Comments may be mailed to
the Waterways Oversight Branch
(CGD01-98-162), Coast Guard Activities
New York, 212 Coast Guard Drive,
Staten Island, New York 10305, or
deliver them to room 205 at the same
address between 8 a.m. and 3 p.m.,

Monday through Friday, except Federal
holidays.

The Waterways Oversight Branch of
Coast Guard Activities New York
maintains the public docket for this
rulemaking. Comments, and documents
as indicated in this preamble, will
become part of this docket and will be
available for inspection or copying at
room 205, Coast Guard Activities New
York, between 8 a.m. and 3 p.m.,
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:
Lieutenant J. Lopez, Waterways
Oversight Branch, Coast Guard
Activities New York (718) 354-4193.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their names
and addresses, identify this rulemaking
(CGD01-98-162) and the specific
section of this document to which each
comment applies, and give the reason
for each comment. Please submit two
copies of all comments and attachments
in an unbound format, no larger than
8%2 by 11 inches, suitable for copying
and electronic filing. Persons wanting
acknowledgment of receipt of comments
should enclose stamped, self-addressed
postcards or envelopes.

The Coast Guard will consider all
comments received during the comment
period. It may change this proposed rule
in view of the comments.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to the Waterways
Oversight Branch at the address under
ADDRESSES. The request should include
the reasons why a hearing would be
beneficial. If it determines that the
opportunity for oral presentations will
aid this rulemaking, the Coast Guard
will hold a public hearing at a time and
place announced by a later notice in the
Federal Register.

Background and Purpose

The Albany Rowing Center sponsors
this annual crewing race with
approximately 300 rowers competing in
this event. The sponsor expects no
spectator craft for this event. The race
will take place on the Hudson River in
the vicinity of Albany, New York. The
sponsor held the race in a new location
in 1998 and is planning on holding the
event in this new location in the future.
This proposed new course provides
better viewing for spectators on shore,
and it is also easier for the sponsor to

set up. The proposed regulated area
encompasses all waters of the Hudson
River from the Albany Rensselaer Swing
Bridge, river mile 146.2, to Light 224
(LLNR 39015), river mile 147.5, located
approximately 75 yards north of the |-
90/Patroon Island Bridge. The new race
course is 800 yards smaller than the
current course.

The proposed effective period
(8100.104(b)) states the event will be
held on the first weekend of June. The
current effective period states the event
will be held on the first or second
weekend of June. This proposed rule
reduces uncertainty the current
regulation causes regarding the date of
the event. The special local regulations
(8100.104(c)) remains unchanged.

Discussion of Proposed Rule

The proposed Special Local
Regulation is for the Empire State
Regatta held on the Hudson River in the
vicinity of Albany, New York. The
Special Local Regulations for this event
are located at 33 CFR §100.104. The
sponsor held this event further north in
1998 from the area published in
§100.104 and is planning on holding
the event in this new location in the
future. This event will be held on the
first weekend of June. The current
regulation states the event will be held
on the first or second weekend of June.
This rule is proposed to change the
course location and the event date
published in § 100.104, provide for the
safety of life on navigable waters during
the event, and to give the marine
community the opportunity to comment
on the regulated area.

Regulatory Evaluation

This proposed rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
Order. It has not been reviewed by the
Office of Management and Budget under
that Order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979).

The Coast Guard expects the
economic impact of this proposed rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
DOT is unnecessary. Although this
regulation prevents traffic from
transiting a portion of the Hudson River
during the race, the effect of this
regulation will not be significant for
several reasons: this is an annual marine
event currently published in 33 CFR
§100.104, the limited amount of
commercial traffic in this area of the
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river, commercial vessels can plan their
transits up the river around the time the
regulated area is in effect as they will
have advance notice of the event, it is
an annual event with local support, the
new course is 800 yards smaller than
the current course, the event’s course
has only been moved 1600 yards north
of the current regulated area, vessel
traffic will still be able to transit the
regulated area in accordance with 33
CFR §100.104(c), and advance
notifications will be made to the local
maritime community by the Local
Notice to Mariners and marine
information broadcasts.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 8601 et seq.), the Coast Guard
considers whether this proposed rule, if
adopted, will have a significant
economic impact on a substantial
number of small entities. “Small
entities’” include small businesses, not-
for-profit organizations that are
independently owned and operated and
are not dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

For the reasons stated in the
Regulatory Evaluation section above, the
Coast Guard certifies under 5 U.S.C.

§ 605(b) that this proposed rule, if
adopted, will not have a significant
economic impact on a substantial
number of small entities. If, however,
you think that your business or
organization qualifies as a small entity
and that this proposed rule will have a
significant economic impact on your
business or organization, please submit
a comment (see ADDRESSES) explaining
why you think it qualifies and in what
way and to what degree this proposed
rule will economically affect it.

Collection of Information

This proposed rule does not provide
for a collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. §3501 et seq.).

Federalism

The Coast Guard has analyzed this
proposed rule under the principles and
criteria contained in Executive Order
12612 and has determined that this
proposed rule does not have sufficient
implications for federalism to warrant
the preparation of a Federalism
Assessment.

Unfunded Mandates

Under the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4), the
Coast Guard must consider whether this
rule will result in an annual
expenditure by state, local, and tribal

governments, in the aggregate of $100
million (adjusted annually for inflation).
If so, the Act requires that a reasonable
number of regulatory alternatives be
considered, and that from those
alternatives, the least costly, most cost-
effective, or least burdensome
alternative that achieves the objective of
the rule be selected. No state, local, or
tribal government entities will be
effected by this rule, so this rule will not
result in annual or aggregate costs of
$100 million or more. Therefore, the
Coast Guard is exempt from any further
regulatory requirements under the
Unfunded Mandates Act.

Environment

The Coast Guard considered the
environmental impact of this proposed
rule and concluded that under figure 2—
1, paragraph 34(g), of Commandant
Instruction M16475.1C, this proposed
rule is categorically excluded from
further environmental documentation.
A “‘Categorical Exclusion
Determination” is available in the
docket for inspection or copying where
indicated under ADDRESSES.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Proposed Regulation

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR Part 100 as follows:

PART 100—[AMENDED]

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233 through 1236; 49
CFR 1.46; 33 CFR 100.35.

2. Revise §100.104 (a) and (b) to read
as follows:

§100.104 Empire State Regatta, Albany,
New York

(a) Regulated area. All waters of the
Hudson River between the Albany
Rensselaer Swing Bridge, river mile
146.2, and Light 224, (LLNR 39015),
river mile 147.5, located approximately
750 yards north of the 1-90/Patroon
Island Bridge.

(b) Effective period. This section is
effective annually from 12 p.m. Friday
through 7 p.m. Sunday, on the first
weekend of June.
* * * * *

Dated: December 18, 1998.
R.M. Larrabee,
Rear Admiral, U.S. Coast Guard Commander,
First Coast Guard District.
[FR Doc. 98-34764 Filed 12—31-98; 8:45 am]
BILLING CODE 4910-15-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[CA 210-0115; FRL-6214-3]

Approval and Promulgation of State
Implementation Plans; California State
Implementation Plan Revision,
Antelope Valley Air Pollution Control
District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing approval of
revisions to the California State
Implementation Plan (SIP) which
concern the recission of administrative
rules for the Antelope Valley Air
Pollution Control District (AVAPCD).
These rules concern conduct and
procedure governing hearings by the
governing board on permit appeals. The
intended effect of this action is to bring
the AVAPCD SIP up to date in
accordance with the requirements of the
Clean Air Act, as amended in 1990
(CAA or the Act).

DATES: Written comments must be
received by February 3, 1999.

ADDRESSES: Comments should be
addressed to: Andrew Steckel, Chief,
Rulemaking Office (AIR-4), Air
Division, U.S. Environmental Protection
Agency, Region IX, 75 Hawthorne
Street, San Francisco, CA 94105-3901.
Copies of the rule revisions and EPA’s
evaluation report are available for

public inspection at EPA’s Region 9

office during normal business hours.

Copies of the submitted rule revisions

are also available for inspection at the

following locations:

California Air Resources Board,
Stationary Source Division, Rule
Evaluation Section, 2020 “L" Street,
Sacramento, CA 95812.

Antelope Valley Air Pollution Control
District, 43301 Division Street, Suite
206, Lancaster, CA 93539-4409.

FOR FURTHER INFORMATION CONTACT: Julie
A. Rose, Rulemaking Office, AIR—4, Air
Division, U.S. Environmental Protection
Agency, Region 9, 75 Hawthorne Street,
San Francisco, CA 94105-3901,
Telephone: (415) 744-1184.

SUPPLEMENTARY INFORMATION:
I. Applicability

The rules being proposed for recission
from the Antelope Valley Air Pollution
Control District (AVAPCD) portion of
the California SIP include: AVAPCD
Regulation XII, Rules of Practice and
Procedures, consisting of: Rule 1201,
Discretion to Hold Hearing; Rule 1202,
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Notice; Rule 1203, Petitions; Rule 1204,
Answers to Petitions; Rule 1205,
Function of the Board; Rule 1206,
Appearances; Rule 1207, Service and
Filing; Rule 1208, Rejection of
Documents; Rule 1209, Form and Size;
Rule 1210, Copies; Rule 1211,
Subpoenas; Rule 1212, Continuances;
Rule 1213, Request for Continuances or
Time Extensions; Rule 1214, Transcript
and Record; Rule 1215, Conduct of
Hearing; Rule 1216, Presiding Officer;
Rule 1217, Disqualification of Hearing
Officer or Board Member; Rule 1218, Ex
Parte Communications; Rule 1219,
Evidence; Rule 1220, Prepared
Testimony; Rule 1221, Official Notice;
Rule 1222, Order of Proceedings; Rule
1223, Prehearing Conference; Rule 1224,
Opening Statements; Rule 1225,
Conduct of Cross-Examination; Rule
1226, Oral Argument; Rule 1227, Briefs;
Rule 1228, Motions; Rule 1229,
Decisions; and Rule 1230, Proposed
Decision and Exceptions. These rule
recissions were adopted by the
AVAPCD on October 21, 1997 and
submitted by the California Air
Resources Board to EPA on May 18,
1998.

I1. Background

The Antelope Valley Air Pollution
Control District (AVAPCD) was created
pursuant to California Health and Safety
Code (CHSC) section 40106 and
assumed all air pollution control
responsibilities of the South Coast Air
Quality Management District
(SCAQMD) in the Antelope Valley
region of Los Angeles County,! effective
July 1, 1997. AVAPCD is the successor
agency to SCAQMD in the Antelope
Valley portion of the Southeast Desert
Modified Air Quality Maintenance Area.
The SCAQMD rules and regulations
remain in effect after July 1, 1997, until
the AVAPCD rescinds them or adopts
new rules and regulations to supersede
them.

The rules being proposed for recission
for AVAPCD were adopted by the
SCAQMD for the purpose of
establishing conduct and procedure
governing hearings by its Governing
Board on permit appeals. The rules were
necessary to implement section 40509 of
the CHSC which states, ““Any person
may petition the South Coast district
board to hold a public hearing on any
application to issue or renew a permit.”
No other air district Governing Board
has specific authority to hear appeals on
permits. For all other districts, the

1The Antelope Valley region of Los Angeles
County is contained within the Federal area known
as the Southeast Desert Modified Air Quality
Management Area and the region identified by the
State of California as the Mojave Desert Air Basin.

authority for such appeals is vested with
the hearing board of the district.

The newly formed AVAPCD is a
““‘county district” pursuant to CHSC
section 40106(d) and may not exercise
powers granted exclusively to the
SCAQMD Governing Board by CHSC
section 40509. Regulation XII applies
only to the SCAQMD Governing Board
and not to any other air district board.
Therefore, AVAPCD has rescinded
Regulation XII, Rules of Practice and
Procedure from the AVAPCD rulebook
and the AVAPCD SIP.

Regulation XII (Rules 1201 to 1231)
was approved into the SCAQMD SIP on
September 9, 1980 (45 FR 30626) and
September 28, 1981 (46 FR 47451). It
became part of the AVACPD SIP when
the AVAPCD was formed on July 1,
1997.

The State of California submitted
many revised rules for incorporation
into its SIP on May 18, 1998, including
the rule recissions being acted on in this
document. This document addresses
EPA’s proposed action for approving the
recission of AVAPCD’s Regulation XIlI,
which includes Rules 1201 to 1230. The
revision was adopted on October 21,
1997 by the Governing Board of the
AVAPCD. These revisions were found to
be complete on July 17, 1998 pursuant
to EPA’s completeness criteria that are
set forth in 40 CFR part 51, appendix V2
and are being proposed for recission
from the SIP.

I11. EPA Evaluation and Action

EPA has evaluated the submitted rule
recissions and has determined that they
are consistent with the CAA, EPA
regulations, and EPA policy. Therefore,
the recission of AVAPCD Regulation
XIlI, Rules 1201 to 1230 is being
proposed for approval under section
110(k)(3) of the CAA as meeting the
requirements of section 110(a) and part
D.

IV. Administrative Requirements

A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from Executive Order (E.O.)
12866, entitled ““Regulatory Planning
and Review.”

B. Executive Order 12875

Under E.O. 12875, EPA may not issue
a regulation that is not required by
statute and that creates a mandate upon
a state, local, or tribal government,
unless the Federal government provides

2EPA adopted the completeness criteria on
February 16, 1990 (55 FR 5830) and, pursuant to
section 110(k)(1)(A) of the CAA, revised the criteria
on August 26, 1991 (56 FR 42216).

the funds necessary to pay the direct
compliance costs incurred by those
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected state, local, and tribal
governments, the nature of their
concerns, copies of written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition, E.O.
12875 requires EPA to develop an
effective process permitting elected
officials and other representatives of
state, local, and tribal governments “‘to
provide meaningful and timely input in
the development of regulatory proposals
containing significant unfunded
mandates.”

Today’s rule does not create a
mandate on state, local or tribal
governments. The rule does not impose
any enforceable duties on these entities.
Accordingly, the requirements of
section 1(a) of E.O. 12875 do not apply
to this rule.

C. Executive Order 13045

Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997),
applies to any rule that: (1) is
determined to be “economically
significant” as defined under E.O.
12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it does not involve decisions
intended to mitigate environmental
health or safety risks.

D. Executive Order 13084

Under E.O. 13084, EPA may not issue
a regulation that is not required by
statute, that significantly affects or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments. If the mandate is
unfunded, EPA must provide to the
Office of Management and Budget, in a
separately identified section of the
preamble to the rule, a description of
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the extent of EPA’s prior consultation
with representatives of affected tribal
governments, a summary of the nature
of their concerns, and a statement
supporting the need to issue the
regulation. In addition, Executive Order
13084 requires EPA to develop an
effective process permitting elected and
other representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

Today’s rule does not significantly or
uniquely affect the communities of
Indian tribal governments. This action
does not involve or impose any
requirements that affect Indian Tribes.
Accordingly, the requirements of
section 3(b) of E.O. 13084 do not apply
to this rule.

E. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements but simply approve
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not create
any new requirements, | certify that this
action will not have a significant
economic impact on a substantial
number of small entities. Moreover, due
to the nature of the Federal-State
relationship under the Clean Air Act,
preparation of flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of state action.
The Clean Air Act forbids EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co., v. U.S.
EPA, 427 U.S. 246, 25566 (1976); 42
U.S.C. 7410(a)(2).

F. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that

may result in estimated annual costs to
State, local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated annual costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Intergovernmental
relations.

Authority: 42 U.S.C. 7401 et seq.

Dated: December 17, 1998.

Laura Yoshii,

Acting Regional Administrator, Region IX.
[FR Doc. 98-34820 Filed 12—-31-98; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Health Care Financing Administration

42 CFR Chapter IV
[HCFA—3250-N2]
RIN 0938-A192

Medicare Program; Negotiated
Rulemaking; Coverage and
Administrative Policies for Clinical
Diagnostic Laboratory Tests;
Announcement of Additional Public
Meetings

AGENCY: Health Care Financing
Administration (HCFA), HHS.

ACTION: Notice of meetings.

SUMMARY: This notice announces
additional public meetings of the
Negotiated Rulemaking Committee on
Coverage and Administrative Policies
for Clinical Laboratory Tests. The
Committee was mandated by section
4554(b) of the Balanced Budget Act of

1997, and established under the Federal
Advisory Committee Act.

DATES: The meetings are scheduled as
follows:

1. January 25, 1999, 9:00 a.m. to 5:00
p.m.

2. January 26, 1999, 9:00 a.m. to 2:00
p-m.

3. January 27, 1999, 8:00 a.m. to 4:00
p.m.

FOR FURTHER INFORMATION CONTACT:
Jackie Sheridan, (410) 786—4635.

SUPPLEMENTARY INFORMATION: We
published a notice in the Federal
Register on June 3, 1998 (63 FR 30166)
announcing the intent to form a
negotiated rulemaking committee to
provide advice and make
recommendations to the Secretary on
the content of a proposed rule that will
establish national coverage and
administrative policies for clinical
laboratory tests payable under Part B of
the Medicare program. The notice also
announced the dates of the Committee
meetings that began on July 13, 1998.
The meetings were originally scheduled
to end December 10, 1998.

The Committee will have an
additional 3-day public meeting from
9:00 a.m. to 5:00 p.m. on January 25th,
from 9:00 a.m. to 2:00 p.m. on January
26th, and from 8:00 a.m. to 4:00 p.m. on
January 27, 1999. The opportunity for
public comment will be at 9:00 a.m. on
January 26th. The meetings will be held
at the Hubert H. Humphrey Building,
Room 800, 200 Independence Avenue,
SW, Washington, DC 20201.

The meetings are open to the public
without advance registration. Public
attendance at the meetings may be
limited to space availability. During
these meetings, the Committee will
continue to address the issues within
the scope of the negotiations as
described in this document. More
detailed information for each meeting
will be available on the HCFA Internet
Home Page (http://www.hcfa.gov/
quality/qlty-8a) preceding each meeting
date.

Authority: Federal Advisory Committee
Act (5 U.S.C. App. 2)
(Catalog of Federal Domestic Assistance
Program No. 93.774, Medicare—
Supplementary Medical Insurance Program)
Dated: December 21, 1998.
Nancy-Ann Min DeParle,
Administrator, Health Care Financing
Administration.
[FR Doc. 98-34740 Filed 12—-31-98; 8:45 am]

BILLING CODE 4120-01-M



70

Federal Register/Vol. 64, No. 1/Monday, January 4, 1999/Proposed Rules

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 171, 177, 178, 180
[Docket No. RSPA—97-2718 (HM—225A)]
RIN 2137-AD07

Hazardous Materials: Safety Standards
for Preventing and Mitigating
Unintentional Releases During the
Unloading of Cargo Tank Motor
Vehicles in Liquefied Compressed Gas
Service

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Notice of negotiated rulemaking
committee meetings.

SUMMARY: This document announces
cancellation of a negotiated rulemaking
advisory committee meeting scheduled
for January 6—7, 1999 and addition of
meeting dates for February 2—4, 1999
and March 2 and 3, 1999. This
document is issued in accordance with
the provisions of the Federal Advisory
Committee Act. The purpose of these
meetings is to negotiate
recommendations for alternative safety
standards for preventing and mitigating

unintentional releases of hazardous
materials during the unloading of cargo
tank motor vehicles in liquefied
compressed gas service. The public is
invited to attend; an opportunity for
members of the public to make oral
presentations will be provided if time
permits.

DATES: The February meeting will be
from 8:30 a.m. to 4:00 p.m., February 2—
3, 1999 and from 8:30 a.m. to 12:30 p.m.
on February 4, 1999. The March meeting
will be from 8:30 a.m. to 4:00 p.m. on
March 2-3, 1999.

ADDRESSES: The meetings will take
place at the Department of
Transportation, 400 Seventh Street,
S.W., Washington, D.C. The February 2—
4 and March 2—-3 meetings are
scheduled in Room 10234.

FOR FURTHER INFORMATION CONTACT:
Jennifer Karim or Susan Gorsky, (202)
366-8553, Office of Hazardous Materials
Standards, Research and Special
Programs Administration, Department
of Transportation. Facilitator: Philip J.
Harter, The Mediation Consortium,
(202) 887-1033.

SUPPLEMENTARY INFORMATION: On August
20, 1998 (63 FR 44601), RSPA published
in the Federal Register a document
announcing dates and locations for a
series of negotiated rulemaking

committee (the Committee) meetings. In
the document, RSPA announced a
meeting for January 6-7, 1999. During
the December 1-2, 1998 meeting, the
Committee agreed to cancel the January
meeting and add meetings for February
and March. The purpose of this
document is to announce the
cancellation of the January 6—7 meeting
and the addition of meetings on
February 2—4, 1999 and March 2-3,
1999.

This Committee has been established
to develop recommendations for
alternative safety standards for
preventing and mitigating unintentional
releases of hazardous materials during
the unloading of cargo tank motor
vehicles in liquefied compressed gas
service. Meeting summaries and other
relevant materials are placed in the
public docket and can be accessed
through (http://dms.dot.gov).

Issued in Washington, DC, on December
28, 1998, under authority delegated in 49
CFR Part 1.

Edward T. Mazzullo,

Director, Office of Hazardous Materials
Standards, Research and Special Programs
Administration.

[FR Doc. 98-34737 Filed 12-31-98; 8:45 am]

BILLING CODE 4910-60-P
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DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—Survey of States
on Their School Meals Initiative (SMI)
Reviews

AGENCY: Food and Nutrition Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Food and Nutrition Service (FNS) is
publishing for public comment a
summary of a proposed information
collection. FNS wishes to examine
whether data currently collected by
States can be used to devise a
nationwide estimate of the nutrient
content of the meals that are offered
under the school meals programs.
Obtaining this estimate is necessary for
FNS to monitor progress toward goals in
its strategic plan.

DATES: Comments on this notice must be
received by March 5, 1999 to be assured
of consideration.

ADDRESSES: Send comments on this
proposed collection of information to
Matthew Sinn; Food and Nutrition
Service; 3101 Park Center Drive; Room
208; Alexandria, VA 22302-1500.
Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate

automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

When FNS requests approval for this
information collection from the Office of
Management and Budget (OMB), FNS
will provide OMB with all comments
received. All comments will thus
become public documents.

FOR FURTHER INFORMATION CONTACT:
Matthew Sinn, (703) 305-2133.
SUPPLEMENTARY INFORMATION:

Title: Survey of States on their School
Meals Initiative Reviews.

OMB Number: Not yet assigned.

Expiration Date: N/A.

Type of Request: New collection of
information.

Abstract: The Department of
Agriculture’s (USDA) Food and
Nutrition Service (FNS) wishes to
examine whether certain data currently
collected by States can be used to devise
a nationwide estimate of FNS’s progress
toward a goal in its strategic plan. The
goal is that school meals be consistent
with the Recommended Daily
Allowances (RDA) and the Dietary
Guidelines for Americans, i.e., the
nutritional standards for school meals
that were recently established by
USDA’s School Meals Initiative (SMI).

SMI is the umbrella term for all efforts
and activities associated with updating
the nutritional standards for school
meals served pursuant to the National
School Lunch and School Breakfast
Programs. The primary goal of SMI was
to make the nutritional standards for
these meals consistent with the latest
scientific evidence on proper nutrition
for children. The legislative and
regulatory history of SMI began when
USDA published a proposed rule on
June 10, 1994 (59 FR 30218), and
culminated when the President signed
the Healthy Meals for Children Act
(Public Law 104-149) into law on May
29, 1996. The operational
implementation of SMI began soon after
and is ongoing.

States are required to assess
nutritional compliance with school
meals requirements of all their school
food authorities (SFAS) (the legal
entities, typically school districts, that
operate the USDA school meals
programs in schools). This proposed
data collection is intended to inform
FNS of the specific data States are
collecting in their school meals

nutrition compliance reviews so that
FNS can determine whether this data is
in such a form that it would allow FNS
to derive from it national estimates of
the nutrient content of meals analyzed
in the reviews. This data collection will
not ask States to provide their review
data; rather, it will only ask States about
the disposition and contents of their
review data, where it is maintained, and
how it is maintained (on paper,
electronically, etc.).

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 45 minutes per
State.

Respondents: Respondents will be the
persons or person in each State most
knowledgeable of the specifics of school
meals nutrition compliance reviews in
that State.

Estimated Number of Respondents:
There will be 51 respondents for the
survey: the 48 contiguous States,
Hawaii, Alaska, and the District of
Columbia.

Estimated Number of Responses per
Respondent: One.

Estimated Total Annual Burden on
Respondents: 38 hours.

Copies of this information collection
can be obtained from Matthew Sinn,
Food and Nutrition Service, 3101 Park
Center Drive, Room 208, Alexandria, VA
22302-1500.

Dated: December 14, 1998.
Samuel Chambers, Jr.,
Administrator, Food and Nutrition Service.
[FR Doc. 98-34753 Filed 12-31-98; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Food Distribution Program:
Substitution of Donated Beef and Pork
With Commercial Beef and Pork

AGENCY: Food and Nutrition Service,
USDA.
ACTION: Notice.

SUMMARY: This notice announces the
Food and Nutrition Service’s (FNS)
intent to implement a demonstration
project to test program changes designed
to improve the State processing of
donated foods by allowing the
substitution of donated beef and pork
supplied by the Department of
Agriculture (the Department)with
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commercial beef and pork. FNS is
invoking its authority under 7 CFR
250.30(t) to waive the current
prohibition in 7 CFR 250.30(f)(1)(i)
against the substitution of meat and
poultry items and to establish the
criteria under which substitution would
be permitted. The Department will use
the demonstration project results to
further examine whether allowing this
type of substitution will result in
increased processor participation and
provide a greater variety of processed
end products to recipient agencies in a
more timely manner and/or at lower
costs.

DATES: The proposals described in this
Notice may be submitted to FNS
through June 30, 2000. The
demonstration project runs until June
30, 2001.

ADDRESSES: Proposals should be sent to
Les Johnson, Director, Food Distribution
Division, Food and Nutrition Service,
U.S. Department of Agriculture, Park
Office Center, Room 501, 3101 Park
Center Drive, Alexandria, Virginia
22302-1594.

FOR FURTHER INFORMATION CONTACT:
David Brothers, Schools and Institutions
Branch, at (703) 305—-2644.
SUPPLEMENTARY INFORMATION:

Executive Order 12866

This notice has been determined to be
not significant and therefore was not
reviewed by the Office of Management
and Budget under Executive Order
12866.

Executive Order 12372

This program is listed in the Catalog
of Federal Domestic Assistance under
10.550 and is subject to the provisions
of Executive Order 12372, which
requires intergovernmental consultation
with State and local officials (7 CFR Part
3015, Subpart V and final rule-related
notices published at 48 FR 29114, June
24,1983 and 49 FR 22675, May 31,
1984).

Regulatory Flexibility Act

This action is not a rule as defined by
the Regulatory Flexibility Act (5 U.S.C.
601-612) and is thus exempt from the
provisions of that Act.

Background

Section 250.30 of the current Food
Distribution Program regulations (7 CFR
Part 250) sets forth the terms and
conditions under which distributing
agencies, subdistributing agencies, and
recipient agencies may enter into
contracts with commercial firms for
processing donated foods and prescribes
the minimum requirements to be

included in such contracts. Section
250.30(t) authorizes FNS to waive any of
the requirements contained in 7 CFR
Part 250 for the purpose of conducting
demonstration projects to test program
changes designed to improve the State
processing of donated foods.

Current Program Requirements

The State processing regulations at
Section 250.30(f)(1)(i) currently allow
for the substitution of certain donated
food items with commercial foods, with
the exception of meat and poultry.
Section 250.30(g) provides that, when
donated meat or poultry products are
processed or when any commercial
meat or poultry product is incorporated
into an end product containing one or
more donated foods, all of the
processing shall be performed in plants
under continuous Federal meat or
poultry inspection, or continuous State
meat or poultry inspection in States
certified to have programs at least equal
to the Federal inspection programs. In
addition to Food Safety Inspection
Service (FSIS) inspection, all donated
meat and poultry processing must be
performed under Agricultural Marketing
Service (AMS) acceptance service
grading.

Currently, only a few companies
process donated beef and pork. Those
processors have stated that the current
policy prohibiting the substitution of
donated beef and pork reduces the
quantity of donated beef and pork they
are able to accept and process during a
given period. Processors must schedule
production around deliveries of the
donated beef and pork because those
products are highly perishable. Some of
the processors must schedule
production around deliveries of donated
beef and pork for up to 30 States.
Vendors do not always deliver donated
beef and pork to the processors as
scheduled, causing delays in
production. These delays may be
alleviated if the processors can replace
donated beef and pork with their
commercial beef and pork.

Demonstration Project

From October 1, 1998 to June 30,
2001, the Department will operate a
demonstration project under which it
will permit selected processors to
substitute donated beef and pork in the
State processing program for
commercial beef and pork. Processors
may submit proposals and be approved
to participate in the demonstration
project during this time. FNS is
invoking its authority under 7 CFR
250.30(t) to waive the current
prohibition in 7 CFR 250.30(f)(1)(i)

against substitution of beef and pork for
purposes of this demonstration project.

The term substitution in 7 CFR 250.3
is defined to mean the replacement of
donated foods with like quantities of
domestically produced commercial
foods of the same generic identity and
equal or better quality.

FNS is soliciting interested beef and
pork processors to submit written
proposals to participate in the
demonstration project. The following
basic requirements will apply to the
demonstration project:

« As with the processing of donated
beef and pork into end products, AMS
graders must monitor the process of
substituting commercial beef and pork
to ensure program integrity is
maintained.

¢ Only bulk beef and pork delivered
by USDA vendors to the processor will
be eligible for substitution. No
backhauled product will be eligible.
(Backhauled product is typically frozen
beef and pork in 9 pound chubbs
delivered to schools which may be sent
to processors for further processing at a
later time.)

* Commercial beef and pork
substituted for donated beef and pork
must be certified by an AMS grader as
complying with the same product
specifications as the donated beef and
pork. The age of any commercial
product that is used in replacement for
donated food may not exceed six
months.

¢ Substitution of commercial beef and
pork may occur in advance of the actual
receipt of the donated beef and pork by
the processor. However, no substitution
may occur before the notice to deliver
for that processor is issued by USDA.
Lead time between the purchase and
delivery of donated beef and pork may
be up to five weeks. Any variation
between the amount of commercial beef
and pork substituted and the amount of
donated beef and pork received by the
processor will be adjusted according to
guidelines furnished by USDA.

¢ Any donated beef and pork not
used in end products because of
substitution must only be used by the
processor in other commercial
processed products and cannot be sold
as an intact unit. However, it may be
used to fulfill other USDA contracts
provided all terms of the other contract
are met.

¢ The only regulatory provision or
State processing contract term affected
by the demonstration project is the
prohibition on substitution of beef and
pork (section 250.30(f)(1)(i) of the
regulations). All other regulatory and
contract requirements remain
unchanged and must still be met by
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processors participating in the
demonstration project.

The demonstration project will enable
FNS to evaluate whether to amend
program regulations to allow the
substitution of donated beef and pork
with commercial beef and pork in the
State processing program. Particular
attention will be paid to whether such
an amendment of the regulations would
increase the number of processors
participating, and whether it would
increase the quantity of donated beef
and pork that each processor accepts for
processing. Further, FNS will attempt to
determine whether the expected
increase in competition and the
expected increase in the quantity of
donated beef and pork accepted for
processing will enable processors to
function more efficiently, producing a
greater variety of processed end
products more quickly and/or at lower
costs.

Interested processors should submit a
written proposal to FNS outlining how
they plan to carry out the substitution
while complying with the above
conditions. The proposal must contain
(1) a step-by-step description of how
production will be monitored; and (2) a
complete description of the records that
will be maintained for (a) the
commercial beef and pork substituted
for the donated beef and pork and (b)
the disposition of the donated beef and
pork delivered by USDA. All proposals
will be reviewed by representatives of
the Food Distribution Division of FNS
and by representatives of the AMS
Livestock Division’s Commodity
Procurement Branch and Grading
Branch. Companies approved for
participation in the demonstration
project will be required to enter into an
agreement with FNS and AMS which
authorizes the processor to substitute
donated beef and pork with commercial
bulk beef and pork in fulfilling any
current or future State processing
contracts during the demonstration
project period. Participation in the
demonstration project will not ensure
that processors will be awarded any
State processing contracts.

Dated: December 22, 1998.
Samuel Chambers, Jr.,
Administrator, Food and Nutrition Service.
[FR Doc. 98-34789 Filed 12-31-98; 8:45 am)]
BILLING CODE 3410-30-U

DEPARTMENT OF AGRICULTURE
Foreign Agricultural Service

Types and Quantities of Agricultural
Commodities Available for Donation
Overseas Under Section 416(b) of the
Agricultural Act of 1949, as Amended,
in Fiscal Year 1999

AGENCY: Foreign Agricultural Service,
USDA.
ACTION: Notice.

SUMMARY: On Dec. 18, 1998, the
President of the Commodity Credit
Corporation, who is the Under Secretary
of Agriculture for Farm and Agricultural
Services, determined that an additional
2.5 million metric tons grain equivalent
of wheat and wheat products that may
be acquired by the Commodity Credit
Corporation (CCC) under its surplus
removal operations is available for
donation overseas under section 416(b)
of the Agricultural Act of 1949, as
amended, during fiscal year 1999. This
determination increases the amount of
wheat and wheat products available for
donation overseas under section 416(b)
during fiscal year 1999 to 5.0 million
metric tons grain equivalent.

FOR FURTHER INFORMATION CONTACT: Ira
Branson, Director, CCC Program
Support Division, FAS, USDA, (202)
720-3573.

Dated: December 2, 1998.
Lon Hatamiya,
Vice President, CCC.
[FR Doc. 98-34754 Filed 12—-31-98; 8:45 am]
BILLING CODE 3410-10-M

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Opportunity for Designation in the
Georgia, Schneider (IN), Central lowa
(IA), Montana, Mid-lowa (IA), and
Oregon Areas and Request for
Comments on the Georgia, Schneider,
Central lowa, Montana, Mid-lowa, and
Oregon Agencies

AGENCY: Grain Inspection, Packers and
Stockyards Administration (GIPSA).
ACTION: Notice.

SUMMARY: The designations of the
official agencies listed below will end in
July, August, and September 1999.
GIPSA is asking persons interested in
providing official services in the areas

served by these agencies to submit an
application for designation. GIPSA is
also asking for comments on the
services provided by these currently
designated agencies:

Georgia Department of Agriculture
(Georgia);

Schneider Inspection Service, Inc.
(Schneider);

Central lowa Grain Inspection Service,
Inc. (Central lowa);

Montana Department of Agriculture
(Montana);

Mid-lowa Grain Inspection, Inc. (Mid-
lowa); and

Oregon Department of Agriculture
(Oregon).

DATES: Applications and comments

must be postmarked or sent by

telecopier (FAX) on or before February

2,1999.

ADDRESSES: Applications and comments
must be submitted to USDA, GIPSA,
Janet M. Hart, Chief, Review Branch,
Compliance Division, STOP 3604, Room
1647-S, 1400 Independence Avenue,
S.W., Washington, DC 20250-3604.
Applications and comments may be
submitted by FAX on 202-690-2755. If
an application is submitted by FAX,
GIPSA reserves the right to request an
original application. All applications
and comments will be made available
for public inspection at this address
located at 1400 Independence Avenue,
S.W., during regular business hours.

FOR FURTHER INFORMATION CONTACT:
Janet M. Hart, at 202—-720-8525.

SUPPLEMENTARY INFORMATION: This
Action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this Action.

Section 7(f)(1) of the United States
Grain Standards Act, as amended (Act),
authorizes GIPSA’s Administrator to
designate a qualified applicant to
provide official services in a specified
area after determining that the applicant
is better able than any other applicant
to provide such official services.

Section 7(g)(1) of the Act provides
that designations of official agencies
shall end not later than triennially and
may be renewed according to the
criteria and procedures prescribed in
Section 7(f) of the Act.

1. Current Designations Being
Announced for Renewal.

- . ) Designation Designation
Official agency Main office start end
[T=To] o[- RSSO TIION, GA oo 8/1/1996 7/31/1999
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.- - - Designation Designation
Official agency Main office ey ane
SCHNEIAET .viiiiiieece e Lake Village, IN ......cccceviiie e 8/1/1996 7/31/1999
Central lowa ... Des Moines, IA ....... 9/1/1996 8/31/1999
Montana ......... Great Falls, MT ...... 9/1/1996 8/31/1999
Mid-lowa ..... Cedar Rapids, IA .... 10/1/1996 9/30/1999
(@Yo o] o SRR Pendleton, OR ......cocveiiiie e 10/1/1996 9/30/1999

a. Georgia. Pursuant to Section 7(f)(2)
of the Act, the following geographic
area, the entire State of Georgia, except
those export port locations within the
State which are serviced by GIPSA, is
assigned to Georgia.

b. Schneider. Pursuant to Section
7(f)(2) of the Act, the following
geographic area, in the States of Illinois,
Indiana, and Michigan, is assigned to
Schneider.

In Illinois and Indiana:

Bounded on the North by the northern
Will County line from Interstate 57 east
to the Illinois-Indiana State line; the
Illinois-Indiana State line north to the
northern Lake County line; the northern
Lake, Porter, Laporte, St. Joseph, and
Elkhart County lines;

Bounded on the East by the eastern
and southern Elkhart County lines; the
eastern Marshall County line;

Bounded on the South by the
southern Marshall and Starke County
lines; the eastern Jasper County line
south-southwest to U.S. Route 24; U.S.
Route 24 west to Indiana State Route 55;
Indiana State Route 55 south to the
Newton County line; the southern
Newton County line west to U.S. Route
41; U.S. Route 41 north to U.S. Route
24; U.S. Route 24 west to the Indiana-
Illinois State line; and

Bounded on the West by Indiana-
Illinois State line north to Kankakee
County; the southern Kankakee County
line west to U.S. Route 52; U.S. Route
52 north to Interstate 57; Interstate 57
north to the northern Will County line.

Berrien, Cass, and St. Joseph
Counties, Michigan.

The following grain elevators, located
outside of the above contiguous
geographic area, are part of this
geographic area assignment: Cargill,
Inc., and Farmers Grain, both in
Winamac, Pulaski County, Indiana
(located inside Titus Grain Inspection,
Inc.’s area).

Schneider’s assigned geographic area
does not include the export port
locations inside Schneider’s area which
are serviced by GIPSA.

c. Central lowa. Pursuant to Section
7(f)(2) of the Act, the following
geographic area, in the State of lowa, is
assigned to Central lowa.

Bounded on the North by U.S. Route
30 east to N44; N44 south to E53; E53

east to U.S. Route 30; U.S. Route 30 east
to the Boone County line; the western
Boone County line north to E18; E18
east to U.S. Route 169; U.S. Route 169
north to the Boone County line; the
northern Boone County line; the
western Hamilton County line north to
U.S. Route 20; U.S. Route 20 east to R38;
R38 north to the Hamilton County line;
the northern Hamilton County line east
to Interstate 35; Interstate 35 northeast
to C55; C55 east to S41; S41 north to
State Route 3; State Route 3 east to U.S.
Route 65; U.S. Route 65 north to C25;
C25 east to S56; S56 north to C23; C23
east to T47; T47 south to C33; C33 east
to T64; T64 north to B60; B60 east to
U.S. Route 218; U.S. Route 218 north to
Chickasaw County; the western
Chickasaw County line; and the western
and northern Howard County lines.

Bounded on the East by the eastern
Howard and Chickasaw County lines;
the eastern and southern Bremer County
lines; V49 south to State Route 297;
State Route 297 south to D38; D38 west
to State Route 21; State Route 21 south
to State Route 8; State Route 8 west to
U.S. Route 63; U.S. Route 63 south to
Interstate 80; Interstate 80 east to the
Poweshiek County line; the eastern
Poweshiek, Mahaska, Monroe, and
Appanoose County lines;

Bounded on the South by the
southern Appanoose, Wayne, Decatur,
Ringgold, and Taylor County lines;

Bounded on the West by the western
Taylor County line; the southern
Montgomery County line west to State
Route 48; State Route 48 north to M47;
MA47 north to the Montgomery County
line; the northern Montgomery County
line; the western Cass and Audubon
County lines; the northern Audubon
County line east to U.S. Route 71; U.S.
Route 71 north to U.S. Route 30.

The following grain elevators, located
outside of the above contiguous
geographic area, are part of this
geographic area assignment: Farmers
Co-op Elevator Company, Chapin,
Franklin County; and CENEX Land
O’Lakes, Inc., Rockwell, Cerro Gordo
County (located inside D. R. Schaal
Agency’s area).

Central lowa’s assigned geographic
area does not include the following
grain elevators inside Central lowa’s
area which have been and will continue

to be serviced by the following official
agencies:

1. A. V. Tischer and Son, Inc.:
Farmers Co-op Elevator, Boxholm,
Boone County; and

2. Omaha Grain Inspection Service,
Inc.: T&K Evans, Elliot, Montgomery
County; and Hemphill Feed & Grain,
and Hansen Feed & Grain, both in
Griswold, Cass County.

d. Montana. Pursuant to Section
7(f)(2) of the Act, the following
geographic area, the entire State of
Montana, is assigned to Montana.

e. Mid-lowa. Pursuant to Section
7(f)(2) of the Act, the following
geographic area, in the State of lowa, is
assigned to Mid-lowa.

Bounded on the North by the northern
Winneshiek and Allamakee County
lines;

Bounded on the East by the eastern
Allamakee County line; the eastern and
southern Clayton County lines; the
eastern Buchanan County line; the
northern and eastern Jones County lines;
the eastern Cedar County line south to
State Route 130;

Bounded on the South by State Route
130 west to State Route 38; State Route
38 south to Interstate 80; Interstate 80
west to U.S. Route 63; and

Bounded on the West by U.S. Route
63 north to State Route 8; State Route
8 east to State Route 21; State Route 21
north to D38; D38 east to State Route
297; State Route 297 north to V49; V49
north to Bremer County; the southern
Bremer County line; the western Fayette
and Winneshiek County lines.

f. Oregon. Pursuant to Section 7(f)(2)
of the Act, the following geographic
area, the entire State of Oregon, except
those export port locations within the
State which are serviced by GIPSA, is
assigned to Oregon.

2. Opportunity for designation.
Interested persons, including Georgia,
Schneider, Central lowa, Montana, Mid-
lowa, and Oregon, are hereby given the
opportunity to apply for designation to
provide official services in the
geographic areas specified above under
the provisions of Section 7(f) of the Act
and section 800.196(d) of the
regulations issued thereunder.
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DESIGNATION TERM

Georgia ............ 08/01/1999 to 7/31/2002.
Schneider ......... 08/01/1999 to 7/31/2002.
Central lowa ..... 09/01/1999 to 8/31/2002.
Montana ........... 09/01/1999 to 8/31/2002.
Mid-lowa .......... 10/01/1999 to 9/30/2002.
Oregon ............. 10/01/1999 to 9/30/2002.

Persons wishing to apply for
designation should contact the
Compliance Division at the address
listed above for forms and information.

3. Request for Comments. GIPSA also
is publishing this notice to provide
interested persons the opportunity to
present comments on the Georgia,
Schneider, Central lowa, Montana, Mid-
lowa, and Oregon official agencies.
Commenters are encouraged to submit
pertinent data concerning the Georgia,
Schneider, Central lowa, Montana, Mid-
lowa, and Oregon official agencies
including information concerning the
timeliness, cost, quality, and scope of
services provided. All comments must
be submitted to the Compliance
Division at the above address.

Applications, comments, and other
available information will be considered
in determining which applicant will be
designated.

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.).

Dated: December 10, 1998.

Neil E. Porter,

Director, Compliance Division.

[FR Doc. 98-33928 Filed 12-31-98; 8:45 am)]
BILLING CODE 3410-EN-P

DEPARTMENT OF AGRICULTURE

Grain Inspection, Packers and
Stockyards Administration

Designation for the Alton (IL),
Columbus (OH), and Farwell (TX) Areas

AGENCY: Grain Inspection, Packers and
Stockyards Administration (GIPSA).
ACTION: Notice.

SUMMARY: GIPSA announces designation

of the following organizations to

provide official services under the

United States Grain Standards Act, as

amended (Act):

Alton Grain Inspection Department, Inc.
(Alton);

Columbus Grain Inspection, Inc.
(Columbus) and;

Farwell Grain Inspection, Inc. (Farwell).

EFFECTIVE DATE: February 1, 1999.

ADDRESSES: USDA, GIPSA, Janet M.
Hart, Chief, Review Branch, Compliance
Division, STOP 3604, Room 1647-S,
1400 Independence Avenue, S.W.,
Washington, DC 20250-3604.

FOR FURTHER INFORMATION CONTACT:
Janet M. Hart, at 202—-720-8525.

SUPPLEMENTARY INFORMATION: This
action has been reviewed and
determined not to be a rule or regulation
as defined in Executive Order 12866
and Departmental Regulation 1512-1;
therefore, the Executive Order and
Departmental Regulation do not apply
to this action.

In the August 3, 1998, Federal
Register (63 FR 41224), GIPSA asked
persons interested in providing official
services in the geographic areas
assigned to Alton Grain Inspection
Department, Columbus, and Farwell to
submit an application for designation.
Applications were due by September 1,
1998. There were four applicants: Alton
(a new corporation set up by Alton
Grain Inspection Department), Missouri
Department of Agriculture, Columbus,
and Farwell. Columbus and Farwell,
each applied for designation to provide
official services in the entire area
currently assigned to them. Alton and
the Missouri Department of Agriculture
applied for designation to provide
official services in the Alton area.

Since Columbus and Farwell were the
only applicants, GIPSA did not ask for
comments on them.

In the August 3, 1998, Federal
Register, GIPSA asked for comments on
Alton Grain Inspection Department. In
the October 1, 1998, Federal Register
(63 FR 52678), GIPSA asked for
comments on the applicants for the
Alton area. There were six comments to
the August 3, 1998, Federal Register:
five from customers of Alton Grain
Inspection Department and one from a
tow boat operator, all supporting
designation of Alton Grain Inspection
Department, Inc. There were no
comments to the October 1, 1998,
Federal Register.

GIPSA evaluated all available
information regarding the designation
criteria in Section 7(f)(1)(A) of the Act
and, according to Section 7(f)(1)(B),
determined that Columbus and Farwell
are able to provide official services in
the geographic areas for which they
applied and that Alton is better able to
provide official services in the Alton
area.

Effective February 1, 1999, and
ending January 31, 2000, Alton is
designated to provide official services in
the Alton geographic area specified in
the August 3, 1998, Federal Register.
Effective February 1, 1999, and ending
January 31, 2002, Columbus and Farwell
are designated to provide official
services in the geographic areas
specified in the August 3, 1998, Federal
Register.

Interested persons may obtain official
services by contacting Alton at 314—
978-1961, Columbus at 740-474-3519,
and Farwell at 806—-481-9052.

Authority: Pub. L. 94-582, 90 Stat. 2867,
as amended (7 U.S.C. 71 et seq.).

Dated: December 10, 1998.

Neil E. Porter,

Director, Compliance Division.

[FR Doc. 98-33929 Filed 12—-31-98; 8:45 am]
BILLING CODE 3410-EN-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Proposed Addition

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Proposed Addition to
Procurement List.

SUMMARY: The Committee has received a
proposal to add to the Procurement List
a service to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.
COMMENTS MUST BE RECEIVED ON OR
BEFORE: February 3, 1999.

ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Gateway 3, Suite 310,
1215 Jefferson Davis Highway,
Arlington, Virginia 22202-4302.

FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603—-7740.
SUPPLEMENTARY INFORMATION: This
notice is published pursuant to 41
U.S.C. 47(a) (2) and 41 CFR 51-2.3. Its
purpose is to provide interested persons
an opportunity to submit comments on
the possible impact of the proposed
actions.

If the Committee approves the
proposed addition, all entities of the
Federal Government (except as
otherwise indicated) will be required to
procure the service listed below from
nonprofit agencies employing persons
who are blind or have other severe
disabilities.

| certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
service to the Government.

2. The action will result in
authorizing small entities to furnish the
service to the Government.
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3. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the service proposed
for addition to the Procurement List.
Comments on this certification are
invited. Commenters should identify the
statement(s) underlying the certification
on which they are providing additional
information.

The following service has been
proposed for addition to Procurement
List for production by the nonprofit
agency listed:

Mail and Messenger Service, US Army Test
and Evaluation Command, Aberdeen
Proving Ground, Aberdeen, Maryland,

NPA: The Arc of Northern Chesapeake
Region, Inc., Forest Hill, Maryland

Beverly L. Milkman,

Executive Director.

[FR Doc. 98-34794 Filed 12-31-98; 8:45 am]

BILLING CODE 6353-01-P

COMMITTEE FOR PURCHASE FROM
PEOPLE WHO ARE BLIND OR
SEVERELY DISABLED

Procurement List Additions

AGENCY: Committee for Purchase From
People Who Are Blind or Severely
Disabled.

ACTION: Additions to the Procurement
List.

SUMMARY: This action adds to the
Procurement List commodities and
services to be furnished by nonprofit
agencies employing persons who are
blind or have other severe disabilities.
EFFECTIVE DATE: February 3, 1999.
ADDRESSES: Committee for Purchase
From People Who Are Blind or Severely
Disabled, Crystal Gateway 3, Suite 310,
1215 Jefferson Davis Highway,
Arlington, Virginia 22202-4302.
FOR FURTHER INFORMATION CONTACT:
Beverly Milkman (703) 603-7740.
SUPPLEMENTARY INFORMATION: On July
31, September 11, and November 20,
1998, the Committee for Purchase From
People Who Are Blind or Severely
Disabled published notices (63 F.R.
40877, 48696 and 64458) of proposed
additions to the Procurement List.
After consideration of the material
presented to it concerning capability of
qualified nonprofit agencies to provide
the commodities and services and
impact of the additions on the current
or most recent contractors, the
Committee has determined that the
commodities and services listed below
are suitable for procurement by the
Federal Government under 41 U.S.C.
46-48c and 41 CFR 51-2.4.

I certify that the following action will
not have a significant impact on a
substantial number of small entities.
The major factors considered for this
certification were:

1. The action will not result in any
additional reporting, recordkeeping or
other compliance requirements for small
entities other than the small
organizations that will furnish the
commodities and services to the
Government.

2. The action will not have a severe
economic impact on current contractors
for the commodities and services.

3. The action will result in
authorizing small entities to furnish the
commodities and services to the
Government.

4. There are no known regulatory
alternatives which would accomplish
the objectives of the Javits-Wagner-
O’Day Act (41 U.S.C. 46—48c) in
connection with the commodities and
services proposed for addition to the
Procurement List.

Accordingly, the following
commodities and services are hereby
added to the Procurement List:

Commodities

Skid Board
1670-01-342-5913

Pad, Fingerprint
7520-00-117-5627

Services

Janitorial/Custodial, Defense National
Stockpile Center, Baton Rouge Depot,
2695 N. Sherwood Forest Drive, Baton
Rouge, Louisiana

Janitorial/Custodial, Portsmouth Naval
Shipyard, Building 357, Kittery, Maine

Janitorial/Custodial, Basewide, Fort Detrick,
Maryland

This action does not affect current
contracts awarded prior to the effective
date of this addition or options that may
be exercised under those contracts.
Beverly L. Milkman,

Executive Director.
[FR Doc. 98-34795 Filed 12—-31-98; 8:45 am]
BILLING CODE 6353-01-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

President’s Export Council
Subcommittee on Encryption; Notice
of Open Meeting

The President’s Export Council
Subcommittee on Encryption
(PECSENC) will meet on January 15,
1999, at the Hewlett-Packard Company,
Pacific Ocean Room, Building 47, 19447
Pruneridge Avenue, Cupertino,
California, 95014. The Subcommittee

provides advice on matters pertinent to
policies regarding commercial
encryption products.

Open Session: 9:00 a.m.—4:00 p.m.

1. Opening remarks by the Acting
Chairman.

2. Presentation of papers or comments
by the public.

3. Update on Bureau of Export
Administration initiatives.

4. Issue briefings.

5. Open discussion.

The meeting is open to the public and
a limited number of seats will be
available. Reservations are not required.
To the extent time permits, members of
the public may present oral statements
to the PECSENC. The public may submit
written statements at any time before or
after the meeting. However, to facilitate
distribution of public presentation
materials to PECSENC members, the
PECSENC suggests that public
presentation materials or comments be
forwarded before the meeting to the
address listed below: Ms. Lee Ann
Carpenter, Advisory Committees, MS:
3886C, U.S. Department of Commerce,
15th St. & Pennsylvania Ave, NW,
Washington, DC 20230.

For more information, contact Ms.
Carpenter on (202) 482—2583.

Dated: December 29, 1998.
Lee Ann Carpenter,
Committee Liaison Officer.
[FR Doc. 98-34815 Filed 12—-31-98; 8:45 am]
BILLING CODE 3510-33-M

DEPARTMENT OF COMMERCE

International Trade Administration

[A-201-809]

Certain Cut-to-Length Carbon Steel
Plate From Mexico: Final Results of
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of

antidumping duty administrative
review.

SUMMARY: On September 9, 1998, the
Department of Commerce (the
Department) published the preliminary
results of the 1996—97 administrative
review of the antidumping duty order
on certain cut-to-length (CTL) carbon
steel plate from Mexico. This review
covers one manufacturer/exporter of the
subject merchandise. The period of
review (POR) is August 1, 1996 through
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July 31, 1997. We gave interested parties
an opportunity to comment on the
preliminary results. Based on our
analysis of the comments received, we
have not changed the results from those
presented in our preliminary results of
review.

EFFECTIVE DATE: January 4, 1999.

FOR FURTHER INFORMATION CONTACT:
Heather Osborne or Mike Heaney,
Enforcement Group 111, Office 8, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230;
telephone (202) 482—-3019 or 482—-4475,
respectively.

SUPPLEMENTARY INFORMATION:

Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act) are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act. In addition, unless
otherwise indicated, all references to the
Department’s regulations are to 19 CFR
Part 351 (1998).

Background

On September 9, 1998, the
Department published the preliminary
results of the 1996—97 administrative
review of the antidumping duty order
on certain CTL carbon steel plate from
Mexico. See Preliminary Results of
Antidumping Administrative Review,
Certain Cut-to-Length Carbon Steel Plate
from Mexico, 63 FR 48181 (Preliminary
Results). This review covers one
manufacturer/exporter of the subject
merchandise, Altos de Hornos de
Mexico (AHMSA). The POR is August 1,
1996 through July 31, 1997. We gave
interested parties an opportunity to
comment on the preliminary results and
held a public and closed hearing on
November 4, 1998. The following
parties submitted comments and/or
rebuttals: Bethlehem Steel Corporation,
Geneva Steel, Gulf Lakes Steel, Inc., of
Alabama, Inland Steel Industries, Inc.,
Lukens Steel Company, Sharon Steel
Corporation, and U.S. Steel Group (a
unit of USX Corporation) (collectively
the petitioners), and AHMSA.

The Department has now completed
this administrative review in
accordance with section 751(a) of the
Act.

Scope of the Review

The products covered in this review
include hot-rolled carbon steel universal
mill plates (i.e., flat-rolled products
rolled on four faces or in a closed box

pass, of a width exceeding 150
millimeters but not exceeding 1,250
millimeters and of a thickness of not
less than 4 millimeters, not in coil and
without patterns in relief), of
rectangular shape, neither clad, plated
nor coated with metal, whether or not
painted, varnished, or coated with
plastics or other nonmetallic substances;
and certain hot-rolled carbon steel flat-
rolled products in straight lengths, of
rectangular shape, hot rolled, neither
clad, plated, nor coated with metal,
whether or not painted, varnished, or
coated with plastics or other
nonmetallic substances, 4.75
millimeters or more in thickness and of
a width which exceeds 150 millimeters
and measures at least twice the
thickness, as currently classifiable in the
Harmonized Tariff Schedule (HTS)
under item numbers 7208.31.0000,
7208.32.0000, 7208.33.1000,
7208.33.5000, 7208.41.0000,
7208.42.0000, 7208.43.0000,
7208.90.0000, 7210.70.3000,
7210.90.9000, 7211.11.0000,
7211.12.0000, 7211.21.0000,
7211.22.0045, 7211.90.0000,
7212.40.1000, 7212.40.5000, and
7212.50.0000. Included in this review
are flat-rolled products of non-
rectangular cross-section where such
cross-section is achieved subsequent to
the rolling process (i.e., products which
have been “‘worked after rolling’’); for
example, products which have been
beveled or rounded at the edges.
Excluded from this review is grade X—
70 plate.

These HTS item numbers are
provided for convenience and U.S.
Customs purposes. The written
descriptions remain dispositive.

Analysis of Comments Received

We invited interested parties to
comment on our preliminary results. We
received comments from AHMSA and
the petitioners.

Comment 1: Reported Costs

AHMSA contends that the
Department’s rationale for using adverse
facts available is refuted by statements
in the Department’s cost verification
report which demonstrate that
AHMSA'’s reported costs reconciled to
its accounting records and financial
statements. AHMSA cites to several
statements in the cost verification report
where the Department performed tests
of specific cost data and traced that cost
data to AHMSA'’s accounting records.
AHMSA urges the Department to
reexamine its own findings, as set forth
in the cost verification report, and
reconsider its conclusions. AHMSA
contends that the cost data is verifiable.

Petitioners claim that the fact that
certain of AHMSA's costs in the
aggregate may have reconciled to
AHMSA'’s financial statement does not
suggest that AHMSA'’s control number
(CONNUM)-specific costs were verified
or reconciled to AHMSA'’s financial
statements. Petitioners note that the
verification report identifies specific
costs which, in the aggregate, were
verified, including the trace of trial
balance accounts to financial statement
line items. Citing to Final Results of
Antidumping Duty Administrative
Review) Antifriction Bearings (Other
Than Tapered Roller Bearings) and
Parts Thereof from the Federal Republic
of Germany, 56 FR 31692, 31707 (July
11, 1991), petitioners state that the
verification of aggregate costs does not
equate to the verification of CONNUM-
specific costs.

Department’s Position: We were
unable to verify the CONNUM-specific
costs reported by AHMSA. The
individual verification procedures cited
by AHMSA are tests of individual
elements of the submitted data and do
not, separately or combined, indicate
that AHMSA correctly reported its cost
data.

Section 773(f)(1)(A) of the Act
specifically requires that costs be
calculated based on the records of the
exporter or producer of the
merchandise, if such records are kept in
accordance with the generally accepted
accounting principles (GAAP) of the
exporting country and reasonably reflect
the costs associated with the production
and sale of the merchandise. In
accordance with the statutory directive,
the Department will accept costs of the
exporter or producer if they are based
on records kept in accordance with
GAAP of the exporting country and
reasonably reflect the costs associated
with the production and sale of the
merchandise (i.e., the cost data can be
reasonably allocated to subject
merchandise). In determining if the
costs were reasonably allocated to all
products the Department will,
consistent with section 773(f)(1)(A) of
the Act, examine whether the allocation
methods are used in the normal
accounting records and whether they
have been historically used by the
company.

Before assessing the reasonableness of
a respondent’s cost allocation
methodology, however, the Department
must ensure that the aggregate amount
of the reported costs captures all costs
incurred by the respondent in
producing the subject merchandise
during the period under examination.
This is done by performing a
reconciliation of the respondent’s
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submitted cost of production (COP) and
constructed value (CV) data to the
company’s audited financial statements,
when such statements are available.
Because of the time constraints imposed
on verifications, the Department
generally must rely on the independent
auditor’s opinion concerning whether a
respondent’s financial statements
present the actual costs incurred by the
company, and whether those financial
statements are in accordance with
GAAP of the exporting country. In
situations where the respondent’s total
reported costs differ from amounts
reported in its financial statements, the
overall cost reconciliation assists the
Department in identifying and
guantifying those differences in order to
determine whether it was reasonable for
the respondent to exclude certain costs
for purposes of reporting COP and CV.

Although the format of the
reconciliation of submitted costs to
actual financial statement costs depends
greatly on the nature of the accounting
records maintained by the respondent,
the reconciliation represents the starting
point of a cost verification because it
assures the Department that the
respondent has accounted for all costs
before allocating those costs to
individual products.

AHMSA, however, was unable to
perform such a reconciliation. As
discussed in Comment 8 below, the
Department found that AHMSA had
failed to include costs incurred in its
coke plants, sinter plant, blast furnaces,
basic oxygen furnaces, and continuous
casters. AHMSA incurred all of these
costs in the production of the subject
merchandise. These unreported costs
were substantial and raise serious
concerns about whether there are
additional cost center costs related to
the plate production process which
were not reported by AHMSA and not
discovered by the Department at
verification.

Moreover, even if AHMSA had been
able to reconcile its submitted costs to
its financial statements, it still would
have failed verification due to its failure
to use its normal cost accounting system
in developing its COP and CV data.
AHMSA indicated in its questionnaire
response that its normal cost accounting
system, which AHMSA used to prepare
its financial statements, is not
maintained on the product-specific level
requested by the Department. See
AHMSA'’s Cost Questionnaire Response
at D-46, D-47. Therefore, AHMSA
claimed that it was necessary to use a
separate costing model to develop such
grade-specific COP and CV data. In an
effort to verify AHMSA's statements that
its normal cost accounting system did

not capture costs at the product-specific
level, the Department was obligated to
review and evaluate AHMSA'’s normal
cost accounting system. As explained in
the preliminary results, AHMSA
withheld its normal cost accounting
system’s product-specific cost records
until the end of verification. See
Preliminary Results, 63 FR at 48182,
September 9, 1998. AHMSA'’s
withholding of this data precluded us
from verifying AHMSA’s COP/CV data.
However, we were able to determine
that AHMSA'’s normal cost accounting
system included grade-specific slab cost
data (the process preceding the plate
rolling process). This data was more
detailed than and significantly different
from the data submitted by AHMSA.
Based on the foregoing, we determined
that the data submitted by AHMSA was
not based on the allocation methods
AHMSA historically used in its normal
cost accounting system, even though
such data was available to AHMSA.

Comment 2: Verification

AHMSA argues that the purpose of
the Department’s verification is to verify
the information submitted on the
record. AHMSA claims the Department
verifiers refused to examine the
information that was prepared in
advance by AHMSA to support its COP/
CV information. AHMSA states the
Department verifiers mistakenly
concluded that AHMSA maintains only
standard costs in its normal accounting
system, and claims that the Department
verifiers misunderstood its cost
accounting system and the submitted
data. AHMSA maintains that it used
actual costs recorded in its normal
accounting system to prepare its cost
response, and that the Department’s
insistence on examining its standard
costs was based upon a
misunderstanding of AHMSA'’s
accounting system.

Petitioners state that there is no basis
for AHMSA's claim that the Department
verifiers misunderstood its cost
accounting system. Petitioners assert
that the Department’s verification report
clearly indicates that it fully understood
that AHMSA'’s normal accounting
records included both actual and
standard costs. Petitioners note that at
verification the Department found that
AHMSA has both a standard cost report
and a version of the report that adjusts
standard costs to actual costs. See
Memorandum from Michael Martin to
Christian Marsh, Verification Report on
the Cost of Production and Constructed
Value Data Submitted by Altos Hornos
de Mexico, S.A. de C.V. (Cost
Verification Report) at 21 (August 27,
1998). A public version of this report is

available in Room B099 of the Main
Commerce Building. (AHMSA
references these reports in its brief to
indicate that it maintains both standard
and actual costs.)

Petitioners also note that in its
guestionnaire responses AHMSA
described its normal cost accounting
system as being based on standard costs
which were adjusted to actual costs
through the application of variances.
Petitioners contest AHMSA'’s assertion
that because AHMSA used actual
average plate cost and not its standard
costs in reporting CONNUM-specific
costs, the Department was not obliged to
examine AHMSA'’s standard cost build-
ups during verification. Petitioners
argue that without substantiation, the
standard input factors could be
manipulated to improperly shift plate
costs to non-subject merchandise.
Further, petitioners argue, the only way
to rule out mis-allocations to non-
subject merchandise was for the
Department to review the standard
usage factors compared to the actual
consumption for AHMSA's steel grades.
Accordingly, petitioners conclude that
the standard cost build-ups were crucial
to the verification because they identify
the types of costs included in AHMSA'’s
average plate cost calculation.

Department’s Position: We agree with
AHMSA that the purpose of verification
is to verify the accuracy of information
submitted on the record, and note that
the Department verifiers adhered to this
basic tenet during verification.
However, as discussed in our response
to Comment 1, it was necessary for the
Department verifiers to fully understand
AHMSA'’s normal cost and financial
accounting systems before they could
evaluate the reported product-specific
costs. Therefore, it was crucial for the
verifiers to review the costs as
maintained in the normal cost
accounting system. It was also essential
that the Department verify AHMSA'’s
claim that it had to resort to a system
outside its normal cost accounting
system to prepare the reported grade-
specific COP and CV data because, as
explained by AHMSA, its normal cost
accounting system did not include
grade-specific cost information at the
level of specificity required by the
Department. As noted in the verification
report, we found that AHMSA'’s normal
cost accounting system cost build-ups
did in fact distinguish between the
grades of product produced.

Additionally, the Department verifiers
clearly understood AHMSA's normal
accounting system and realized that it
included both standard and actual costs.
Moreover, it was clear from AHMSA's
responses that AHMSA'’s normal cost
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accounting system (used in the
preparation of AHMSA'’s financial
statements) is based on standard costs
adjusted to actual costs through the
application of variances. Thus, because
the normal cost accounting system was
based on standards, the Department was
obliged to review the build-up of
AHMSA'’s standard costs. Because
AHMSA'’s normal cost accounting
system was based on standard costs,
there is no basis for AHMSA'’s assertion
that it had to prepare the requested
standard cost data for the first time
during verification.

At verification the Department must
review the normal financial and cost
accounting systems before reviewing the
reported cost allocation methodologies.
The cost questionnaire and verification
agenda are organized and presented so
that the respondent is aware that it must
use its normal books and records in
preparing its response. Both the cost
guestionnaire and the verification
agenda start with the explanation of the
normal financial accounting system,
then progress to the normal cost
accounting system, and finally to the
reported cost methodology. In this case
the verifiers attempted to proceed in
this fashion; however, they were
hampered by AHMSA's refusal to
provide the standard cost build-ups
used to prepare the financial statements
until late in the verification process.

As to the methods and techniques of
verification, the Court of International
Trade (CIT), in Koenig & Bauer-Albert
AG, et al., v. United States, 15 F. Supp.
2d 834 (CIT 1998), acknowledged that
“[clongress has afforded ITA a degree of
latitude in implementing its verification
procedures’ and that ““[t]he decision to
select a particular method of verification
rests solely within the agency’s sound
discretion. * * * If a reasonable
standard is applied and the verification
is supported by substantial evidence,
the court will sustain the methodology.”
Consistent with its practice, the
Department first attempted to review
AHMSA'’s normal financial and cost
accounting system. The problems
encountered at this crucial first step
were significant (see Cost Verification
Report at 2) and resulted in AHMSA's
failure of the cost verification. See
Preliminary Results, 63 FR at 48182-84
(describing AHMSA's failure of the cost
verification). Contrary to AHMSA's
arguments, the Department cannot
simply verify reported information in a
vacuum. If reported cost information is
not verifiably grounded in a
respondent’s normal books and records,
it is meaningless to “verify” the
reported information. This is because
deviating from the product-specific

costs recorded in a respondent’s hormal
books and records can significantly
distort reported COP and CV data.
AHMSA's failure to use the product-
specific costs recorded in its normal
books and records prevents us from
quantifying the magnitude of the
distortions which exist in its submitted
data. Under these circumstances, the
Department’s conduct of verification
and verification findings are reasonable.

Comment 3: Use of Normal Cost
Accounting System

AHMSA claims that, contrary to the
statements in the Department’s cost
verification report, it did rely on its
“normal’ cost accounting system to
prepare its COP and CV data. AHMSA
states that it maintains both actual and
standard costs in its normal cost
accounting system. The actual costs tie
to the cost of goods sold on the income
statement, while the standard costs tie
to the inventory value on the balance
sheet.

For purposes of preparing its COP and
CV information, AHMSA maintains that
it reported the actual cost of producing
plate, and then used its quarterly cost
model to determine the costs of specific
grades of plate. According to AHMSA,
the Department incorrectly concluded
that AHMSA did not rely on its
“normal’’ cost accounting system
because it failed to report standard
costs.

AHMSA asserts it is being unfairly
and improperly penalized because of
the Department’s misunderstanding of
AHMSA'’s normal cost accounting
system. AHMSA maintains that its
normal cost accounting system
comprises both actual and standard
costs. AHMSA contends that the result
is identical whether using standard
costs adjusted for variances or actual
costs. However, to comply with the
verifiers’ requests for standard cost
build-ups, AHMSA claims it had to
manually calculate these standard costs,
delaying the verification. AHMSA
contends that the Department’s
misunderstanding of its cost accounting
system and the verifiers’ insistence on
reviewing AHMSA'’s standard costs
resulted in the failed cost verification.

Petitioners note that AHMSA'’s
method of deriving CONNUM-specific
COPs and CVs involves two major steps.
First, petitioners claim AHMSA derived
an average cost for all plate based on
standard costs adjusted for variances.
Second, according to petitioners,
AHMSA calculated the cost of specific
plate grades using its costing model. In
petitioners’ view this resulted in
CONNUM-specific costs that are
significantly different than those

recorded in its normal accounting
records.

Petitioners contend that there is no
basis for AHMSA'’s claim that the
Department misunderstood its normal
cost accounting system. Petitioners
assert that the Department’s verification
report clearly indicates that AHMSA
normally maintains both actual and
standard costs. Petitioners claim that the
Department’s statement that AHMSA
did not use its normal cost accounting
system to prepare the submitted COP
and CV data refers to AHMSA's use of
a “‘sales pricing model”’ which AHMSA
admittedly does not use in its normal
accounting system. Regardless of the
model’s nomenclature, petitioners allege
that it is disingenuous of AHMSA to
suggest that the Department’s statement
refers to anything but AHMSA's cost/
pricing model.

Department’s Position: We disagree
with AHMSA. The cost verification
report accurately reflected the
procedures performed and issues found
during the verification. While AHMSA'’s
reporting methodology may have relied
on certain total actual costs from its
accounting system in calculating the
aggregate average cost of all plate,
AHMSA did not rely on the allocation
methodologies used in its normal cost
accounting system, which are used to
prepare the GAAP-based financial
statements to calculate the reported
product-specific costs. AHMSA
concedes this point in its case brief at
page 20.

Additionally, we disagree with
AHMSA's assertion that the verifiers
misunderstood its normal cost
accounting system. To the contrary, the
verifiers were fully aware that a
standard cost accounting system and
financial accounting system includes
both the standard costs and actual costs.
See response to Comment 2 above. We
also disagree with AHMSA'’s assertion
that it is being unfairly and improperly
penalized for the Department’s
misunderstanding of its normal cost
accounting system. AHMSA did not use
its normal cost allocation methodology
as the basis for its COP and CV
submissions, as required by the
Department. Therefore, we were
obligated to reject in its entirety the cost
data submitted by AHMSA.

Moreover, we disagree with AHMSA'’s
claim that its methodology leads to the
same result as would adjusting
AHMSA'’s standard costs for variances.
The Department’s questionnaire
requires respondents to report product-
specific costs as defined by product
characteristics identified by the
Department. While AHMSA'’s
contention that standard costs plus
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variances are the same as actual costs
may be true on an overall basis, it does
not hold true in this instance for the
CONNUM-specific cost data. The
methodology used by AHMSA started
with certain plate production costs in
total, from which AHMSA calculated an
average plate cost for all steel grades.
AHMSA'’s cost model then attempted to
differentiate grade-specific cost
differences. The costs derived from the
model were not representative of the
more detailed costs maintained in
AHMSA'’s normal cost accounting
system, which includes grade-specific
costs for different grades of steel slab.

As described in Comment 1 above, the
underlying basis for formatting
AHMSA’s COP/CV response should
have been AHMSA'’s normal cost
accounting system. The Department
allows a respondent to deviate from its
normal cost accounting system only if
the normal cost accounting system does
not allocate product-specific costs to the
level of detail required or does not
appropriately allocate costs to products,
and only after consulting with
representatives from the Department
(see Questionnaire, Section D-III,
Response Methodology). AHMSA
deviated from its normal accounting
system, and never discussed the
deviation with the Department prior to
filing its cost response. In its response,
AHMSA claimed that it did not account
for grade-specific cost differences in its
accounting records; yet at verification,
the Department found that in fact it did
account for such differences. Therefore,
the Department found AHMSA'’s
reported product-specific costs were
based on a methodology that was
completely separate from AHMSA'’s
normal cost accounting system.

Comment 4: Grade-Specific Slab Costs

AHMSA argues that it did not
withhold information about its grade-
specific slab costs from the verifiers.
AHMSA insists that its questionnaire
response at pages D—46 and D-47
indicated that the company maintains
grade-specific costs for slab, but does
not maintain grade-specific costs for
plate. According to AHMSA, if the
Department had wanted AHMSA to
recalculate grade-specific plate costs
using the grade-specific slab costs as the
starting point, then it was incumbent
upon the Department to notify AHMSA
of this requirement prior to the
verification. AHMSA argues that the
methodology it employed to report its
costs should not be considered
unreasonable and inappropriate simply
because the Department believes there is
a more appropriate methodology for
reporting costs.

Petitioners claim that AHMSA's
failure to provide the standard cost
build-ups prevented verification of its
submitted CONNUM-specific costs.
Petitioners argue that the average plate
cost is a function of the standard costs
that are used to produce the plate.
Petitioners contend that it was
imperative for the Department to review
the underlying standard costs of slab to
determine if the reported CONNUM-
specific costs were consistent with costs
actually incurred to produce the
merchandise. Because AHMSA did not
provide the standard cost build-ups
until very late in the verification,
petitioners argue the Department was
deprived of its opportunity to examine
the grade-specific slab costs normally
maintained by AHMSA.

Department’s Position: We agree with
petitioners that AHMSA withheld from
the Department information concerning
its grade-specific slab costs. There is no
record evidence supporting AHMSA'’s
claim that AHMSA explained in its
guestionnaire response that grade-
specific slab costs were maintained in
its normal accounting system. The
evidence cited to by AHMSA at pages
D-46 and D-47 of its questionnaire
response, where AHMSA asserts it
“notified” the Department that the
normal cost accounting system included
grade-specific slab costs, reads:

These actual costs are the costs recorded in
AHMSA'’s plate mill cost center and include
all costs incurred in prior production
processes. Given AHMSA'’s accounting
system, it is most appropriate to cost product
at this level since slab is used to produce a
number of different products, including
many types of non-subject merchandise.
Thus, the most accurate measure of the
amount of slab (which is the compilation of
all materials and other inputs up to that point
in the production process) used to produce
a ton of plate occurs at the plate mill cost
center.

This cannot reasonably be construed as
notification that AHMSA'’s normal cost
accounting system included grade-
specific slab costs. In fact, AHMSA'’s
response arguably gave no indication
that its normal cost accounting system
was more detailed with respect to grade-
specific slab costs. Had AHMSA
provided the Department with a clear,
complete, and accurate response to the
questionnaire regarding its normal cost
accounting system, we would have been
able to address these concerns in a
supplemental questionnaire.

Because AHMSA had described its
normal cost accounting system as a
standard cost system which was
adjusted to actual costs through the
application of variances, the verification
agenda sent to AHMSA prior to the

verification indicated that the
Department would review the normal
accounting system. This verification
agenda included standard cost build-
ups. The data withheld by AHMSA, and
used by AHMSA in its normal
accounting records, is clearly more
detailed than the data submitted by
AHMSA in its cost questionnaire
response. Accordingly, there is no basis
for AHMSA's assertion that it was
obligated to use a methodology which
was outside the normal cost accounting
system to develop product-specific
costs.

Comment 5: Reconciliation of Costs

AHMSA contends that the
Department reconciled AHMSA'’s
reported costs to its accounting system
and to the audited financial statements.
AHMSA explains that when the
Department verifiers requested the
general ledger in order to trace amounts
from the trial balances, AHMSA did not
understand what the Department
wanted, because those specific amounts
could not be seen directly in the general
ledger. AHMSA acknowledges that the
Department has the authority to review
documentation other than that specified
in the verification outline. However,
AHMSA claims that it was wrong for the
Department to conclude that AHMSA
failed to reconcile its costs when it was
able to tie its reported costs to the
company’s trial balances. AHMSA states
that the Department’s verification
outline does not require that the trial
balances be reconciled to the general
ledger. Moreover, AHMSA contends
that the statement in the verification
report that the Department reconciled
the total cost, which AHMSA identified
as plate cost per the accounting system,
to the total reported cost of manufacture
(COM), refutes the Department’s
conclusion that AHMSA's costs could
not be reconciled to its accounting
records.

Petitioners disagree with AHMSA'’s
claim that a reconciliation of its
financial statement to its trial balances
would be sufficient for its reported costs
to verify. According to the petitioners,
the verification of certain aggregate costs
neither constitutes reconciliation of
costs nor constitutes verification of
AHMSA’s CONNUM-specific plate
costs.

Responding to AHMSA'’s claim that
the agenda did not require the
Department to trace the amounts from
the trial balance to the general ledger,
petitioners note that a company’s
general ledger links the individual trial
balance amounts to the source
documentation that substantiate the trial
balance amounts. Additionally,
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petitioners note that in Toyota Motor
Sales U.S.A., Inc. v. United States, Slip
Op. 98-95 (CIT July 2, 1998) the CIT
upheld the Department’s practice of
using facts available when a respondent
fails to provide basic accounting
documentation such as expense ledgers.

Department’s Position: We disagree
with AHMSA's claim that a general
ledger does not include amounts shown
on a trial balance. To the contrary, the
trial balance is simply a summary of the
account balances from the general
ledger. The general ledger contains
transactions, and is the connection
between the trial balance and the
underlying source documents. Because
AHMSA did not provide the general
ledger, we were unable to make the
connection between total amounts
shown on the trial balance and the
source documents.

Moreover, we disagree with AHMSA'’s
assertion that its reported costs were
reconciled to the financial statements.
See complete discussion of this issue in
Comment 1 above. When we discovered
that a significant percentage of costs
were excluded from the reported costs,
AHMSA attempted to distinguish total
costs recorded for all products from
total costs allocated to plate. See
Comment 8 below. The statement cited
by AHMSA simply indicates that the
total costs AHMSA allocated to plate
were reconciled to the total reported
COM (i.e., multiplication of the reported
per-unit COM and the production
quantity).

Comment 6: Physical Characteristics
Cost Differences

AHMSA claims that it informed the
Department long before the start of the
verification that its reported COP and
CV amounts do not capture cost
differences arising from products that
undergo different levels of rolling or
slitting. AHMSA contends that
characteristics such as overruns vs. non-
overruns, prime vs. non-prime, painted
vS. non-painted, checkered vs. non-
checkered, and scaled vs. non-scaled,
are the same for all plate products
produced by AHMSA. With respect to
products of different widths and
thicknesses, AHMSA contends that
these cost differences are accounted for
because its reported costs are calculated
on a per-ton basis.

Petitioners contend that AHMSA'’s
cost reporting methodology is
inadequate because it did not reflect the
level of CONNUM-specificity requested
by the Department. Citing the cost
verification report, petitioners state that
thinner plates should incur greater costs
because they require more processing.
Noting that AHMSA'’s normal cost

accounting system distinguished grade-
specific slab costs, petitioners claim that
AHMSA could have provided costs with
greater product specificity if it had used
its normal cost accounting system rather
than its quarterly costing model.
Additionally, petitioners state that
AHMSA's failure to disclose accurately
the level of product specificity
maintained in its normal accounting
system prevented the Department from
notifying AHMSA of its response
deficiency.

Department’s Position: We agree with
petitioners that AHMSA'’s cost reporting
methodology inadequately accounted
for CONNUM-specific cost differences.
For steel grade differences, AHMSA
used its cost model rather than its
normal cost accounting system. See
Comment 3. Moreover, we disagree with
AHMSA'’s claim that its per-ton cost
allocation reasonably accounts for cost
differences attributable to differing
widths and thicknesses. AHMSA'’s
assertion that products with different
width and thicknesses both share the
same processing cost is contrary to our
verification findings that thinner plate
requires more processing than thicker
plate. By allocating processing costs
equally to all types of plate, regardless
of its thickness, AHMSA significantly
understated the processing cost on its
thinner plate sizes.

Comment 7: Raw Material Consumption

AHMSA contends that, contrary to the
conclusion of the cost verification
report, the Department did in fact verify
the actual materials consumption upon
which AHMSA'’s reported costs are
based. AHMSA claims that the monthly
production reports included in one of
the verification exhibits contains
information on actual consumption of
all raw material inputs used to produce
plate.

Petitioners claim that AHMSA's
refusal to provide the normal
accounting system cost build-ups
prevented the Department from
verifying material costs.

Department’s Position: We do not
support AHMSA's claim that any
number appearing on a verification
exhibit is a verified number. Because
AHMSA withheld standard cost build-
ups which include standard usage and
standard prices, we were unable to
verify the consumption included in the
reported costs to the consumption
amounts reflected in AHMSA’s normal
cost accounting system.

Comment 8: Unreported Costs

In a letter submitted to the
Department on June 8, 1998, AHMSA
explained it found that certain

depreciation and other expenses related
to processes occurring prior to the plate
mill cost center had been inadvertently
omitted from the reported costs.
AHMSA claims that the Department’s
verification finding of additional
unreported depreciation costs was not
discovered by the verifiers. Instead,
AHMSA holds that the identified costs
were submitted to the Department at the
commencement of verification.

AHMSA maintains that it also
inadvertently omitted certain fixed costs
associated with these same processes.
AHMSA declares that these additional
unreported cost center costs were not
found by the verifiers. AHMSA claims
that it discovered these unreported cost
centers, quantified them, and informed
the Department verifiers of the missing
additional fixed costs on the morning of
the second day of verification.
Additionally, AHMSA claims that its
position is substantiated by record
evidence. AHMSA contends that the
omitted costs are shown in Verification
Exhibit B14, AHMSA Total Cost
Reconciliation, on the line ‘“‘additional
fixed costs.”

Petitioners contend that the cost
verification report clearly establishes
that AHMSA failed to include a
substantial portion of plate
manufacturing costs.

Department’s Position: AHMSA did
not identify the cost centers in question
at the onset of verification. While the
Department verifiers were reviewing the
cost center list and the corrections
presented by AHMSA at the beginning
of verification, the verifiers identified
several cost centers which AHMSA had
excluded from the reported costs. These
cost centers relate to plate production
incurred prior to the plate mill, and
should have been included by AHMSA.
During our review of AHMSA'’s cost
centers, we asked AHMSA to quantify
the costs incurred in those cost centers
and to provide an allocation of those
costs to plate. Only after we identified
the cost centers and requested AHMSA
to quantify the amounts, did AHMSA
provide the data. The cost centers
identified by the verification team were
in addition to the cost centers AHMSA
identified at the beginning of
verification.

Comment 9: Possible Unreported Costs

AHMSA claims that the Department’s
assumption that there may be additional
cost centers related to the production of
plate which were neither included in
the reported costs nor identified at
verification is unwarranted. AHMSA
contends that the Department could not
have reconciled these costs to its
accounting system if there were
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additional missing fixed costs. AHMSA
cites to the verification reports which
states, ‘“We reconciled the total costs
which AHMSA identified as plate cost
per the accounting system, to the total
reported COM (B14) * * *” AHMSA
concludes that the Department’s
statement that there could be other
missing costs is illogical given that the
Department verified its total reported
COM.

Petitioners cite the verification report
which states that the Department could
not determine whether there were
additional cost centers related to plate
which were not included in the reported
costs.

Department’s Position: We disagree
with AHMSA's statement that we
performed an overall reconciliation of
its total costs. As discussed in Comment
5 above, the statement in the
verification report only indicates that
the total reported COMs (i.e.,
multiplication of the per-unit COM and
the production quantity) reconciled to
the amounts AHMSA allocated to plate.
However, it does not indicate that we
were able to reconcile the total costs for
all products to the total costs allocated
to plate. See Comment 1 above.

Comment 10: Comparison of Reported
Costs to Standard Costs

AHMSA claims that the cost
verification report incorrectly
concluded that the actual costs AHMSA
reported to the Department differed
significantly from the standard costs
reviewed by the Department at
verification. Specifically, AHMSA
contends that the Department’s
conclusion that AHMSA had
understated its reported costs was
erroneous based on the fact that the
Department incorrectly compared the
inventory cost for one discrete product
to the reported average cost for all plate
products. AHMSA maintains that it
actually overstated its reported costs
based on a comparison of the company’s
December 1996 average inventory value
to the reported average POR plate cost.

Petitioners did not comment on this
issue.

Department’s Position: We disagree
with AHMSA'’s claim that the actual
costs it reported to the Department did
not differ significantly from the
standard costs reviewed by the
Department at verification. A
comparison of AHMSA'’s product-
specific standard costs of production, as
recorded in its normal accounting
records for ten sampled products, to the
reported per-unit costs for the same ten
products, reveals significant differences
in the per-unit costs between the
reporting methodology and AHMSA'’s

normal books and records (see Cost
Verification Report at 2). This
inconsistent difference in per-unit costs
between its reporting methodology and
its normal books and records supports
the Department’s contention that the
cost model used by AHMSA to
determine product-specific costs for its
COP and CV response generated per-
unit costs that differed significantly
from those maintained in its normal
accounting records.

Comment 11: Use of Facts Available

AHMSA contests the Department’s
characterization of the company as
uncooperative and claims it did not
withhold information. AHMSA claims
to have complied with every request for
information made by the Department.
AHMSA notes that it submitted sales
and expense data on over 25,000 home
market plate sales during a 14-month
period, and that it also submitted
information indicating that it reported
all home market plate sales of all plate
products sold during the 12-month
period of review and the two months
following the last month in which
AHMSA had sales.

As evidence of its cooperation,
AHMSA notes that it reported the COP
for every plate product sold in the home
market during the 14-month period,
which totaled over 200 different
products, as well as CV information for
merchandise exported to the United
States.

AHMSA also notes that it allowed the
Department to spend two full weeks at
its Monclova, Mexico facility to verify
its reported sales and cost data. AHMSA
emphasizes that the submitted sales
data was verified without any problems
or discrepancies. AHMSA objects to the
Department’s statement that AHMSA
failed to cooperate to the best of its
ability, given the amount of information
that it compiled and reported to the
Department. Because AHMSA claims to
have cooperated to the best of its ability,
it disputes the Department’s decision to
apply adverse facts available in this
case. Finally, as an alternative to total
adverse facts available, AHMSA
suggests that the Department use data
contained in petitioners’ sales-below-
cost allegation to determine normal
value. AHMSA further suggests that the
Department base CV on the highest cost
reported for any single plate product,
and calculate a margin using the
verified sales information and the
highest reported cost.

Petitioners contend that the
Department’s practice is to use total
adverse facts available in cases in which
the absence of reliable cost data renders

a respondent’s entire response unusable.

Petitioners argue that the Department’s
use of facts available in this case is
consistent with its position in Certain
Cut-to-Length Carbon Steel Plate from
Sweden: Final Results of Antidumping
Administrative Review, 62 FR 18396,
18398 (April 15, 1997).

Department’s Position: Section 776(a)
of the Act provides that, if an interested
party withholds information that has
been requested by the Department, fails
to provide such information in a timely
manner or in the form or manner
requested, significantly impedes a
proceeding under the antidumping
statute, or provides information which
cannot be verified, the Department shall
use, subject to sections 782(d) and (e),
facts otherwise available in reaching the
applicable determination.