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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—NM-281-AD; Amendment
39-10859; AD 98-22-12]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 767
series airplanes. This action requires
repetitive detailed visual inspections to
detect cracked, corroded, or stained
collar fittings on both inboard trailing
edge flaps; and follow-on corrective
actions, if necessary. This amendment is
prompted by a report indicating that a
collar fitting suffered a complete
fracture as a result of stress corrosion
cracking. The actions specified in this
AD are intended to prevent separation
of the inboard trailing edge flap from the
airplane due to fractured collar fittings.
DATES: Effective November 12, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
12, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
December 28, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 98—NM—
281-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Boeing

Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Patrick Safarian, Aerospace Engineer,
Airframe Branch, ANM-120S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055—4056; telephone (425) 227-2775;
fax (425) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received a report indicating that an
operator has found two collar fittings
cracked or fractured on an inboard
trailing edge flap of a Boeing Model 767
series airplane. The affected airplane
was over 13 years old and had
accumulated 28,300 total flight cycles at
the time the failure was discovered.
These collar fittings are designed to
attach the flap to the flap actuation
linkage. A fractured collar fitting could
cause the inboard end of the flap to
become unrestrained, which in turn
could lead to a separation of the entire
inboard trailing edge flap. Investigation
has revealed that the cracking initiated
at corrosion pits on the internal splines
of the collar fitting; the cracking
thereafter propagated due to stress
corrosion cracking until complete
failure of the collar fitting occurred.

Fractured collar fittings, if not
detected and corrected, could result in
a separation of the inboard trailing edge
flap and a consequent reduction in the
controllability of the airplane.

Explanation of Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 767—
57A0066, Revision 1, dated August 6,
1998, which describes procedures for
repetitive detailed visual inspections to
detect cracking, corrosion, or staining of
the collar fittings on the inboard trailing
edge flap; and follow-on corrective
actions, if necessary. The follow-on
corrective actions include replacing any
collar fitting that is found to be cracked
and repairing any collar fitting that is
found to be corroded.

Explanation of the Requirement of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, this AD is being issued to
prevent separation of the inboard
trailing edge flap from the airplane due
to fractured collar fittings. This AD
requires accomplishment of the actions
specified in the Boeing alert service
bulletin described previously, except as
discussed below.

Differences Between the Rule and the
Relevant Service Information

Operators should note that, although
the alert service bulletin specifies that
the manufacturer may be contacted for
to obtain instructions for certain repair
conditions, this rule requires that the
repairs be accomplished in accordance
with a method approved by the FAA.

Operators should also note that
although the alert service bulletin
specifies that certain repetitive detailed
visual inspection intervals are to be 30
days long, this rule allows these
intervals to be extended to 45 days. The
longer interval provides an acceptable
level of safety.

Interim Action

This is considered to be interim
action until final action is identified, at
which time the FAA may consider
further rulemaking.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
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the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 98—-NM-281-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-22-12 Boeing: Amendment 39-10859.
Docket 98—-NM-281-AD.
Applicability: Model 767 series airplanes,
line numbers 1 through 721 inclusive,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent separation of the inboard
trailing edge flap from the airplane due to
fractured collar fittings, accomplish the
following:

(a) Within 8 years since the date of
manufacture of the airplane, or within 90
days after the effective date of this AD,
whichever occurs later, perform a detailed
visual inspection of the collar fittings of both
inboard trailing edge flaps to detect cracks,
corrosion, or staining, in accordance with
Part 1 of the Accomplishment Instructions of
Boeing Alert Service Bulletin 767-57A0066,
Revision 1, dated August 6, 1998.

(1) If no cracked, corroded, or stained
collar fitting is found, repeat the detailed
visual inspection required by paragraph (a) of
this AD thereafter at intervals not to exceed
120 days.

(2) If any cracked collar fitting is found,
prior to further flight, install a new collar
fitting in accordance with Part 2 of the
Accomplishment Instructions of the alert
service bulletin.

(3) If any corroded collar fitting is found,
prior to further flight, repair the corrosion in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, Transport Airplane Directorate.

(4) If any stained collar fitting is found,
accomplish the requirements of paragraphs
(a)(4)(i) and (a)(4)(ii) of this AD at the
compliance times specified.

(i) Repeat the detailed visual inspections
required by paragraph (a) of this AD
thereafter at intervals not to exceed 45 days;
and

(i) Within 18 months after finding the
stained collar fitting, accomplish Part 2 of
Accomplishment Instructions of the alert
service bulletin. If any corroded collar fitting
is found, prior to further flight, repair the
corrosion in accordance with a method
approved by the Manager, Seattle ACO.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The inspections and installation shall
be done in accordance with Boeing Alert
Service Bulletin 767-57A0066, Revision 1,
dated August 6, 1998. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle, Washington
98124-2207. Copies may be inspected at the
FAA, Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington; or at
the Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
November 12, 1998.

Issued in Renton, Washington, on October
21, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-28669 Filed 10-27-98; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-132—AD; Amendment
39-10860; AD 98-22-13]

RIN 2120-AA64

Airworthiness Directives; McDonnell
Douglas Model DC-9-10, —20, —30, and
—40 Series Airplanes; and C-9
(Military) Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain McDonnell
Douglas Model DC-9-10, —20, —30, and
—40 series airplanes; and certain C-9
(military) series airplanes. This
amendment requires modifying the
piping of the potable water system. This
amendment is prompted by reports of
ice forming on the control cables in the
wheel well of the left main landing gear
due to the freezing and rupturing of
undrained potable water pipes. The
actions specified by this AD are
intended to prevent such ice formation,
which could render the slat, aileron,
and spoiler flight controls inoperative,
and consequently could result in
reduced controllability of the airplane.
DATES: Effective December 2, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
2,1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from The Boeing Company, Douglas
Products Division, 3855 Lakewood
Boulevard, Long Beach, California
90846, Attention: Technical
Publications Business Administration,
Dept. C1-L51 (2-60). This information
may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the FAA,
Transport Airplane Directorate, Los
Angeles Aircraft Certification Office,
3960 Paramount Boulevard, Lakewood,
California; or at the Office of the Federal
Register, 800 North Capitol Street, NW.,
suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Albert Lam, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130L, FAA, Transport Airplane
Directorate, Los Angeles Aircraft
Certification Office, 3960 Paramount

Boulevard, Lakewood, California
90712-4137; telephone (562) 627-5346;
fax (562) 627-5210.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all McDonnell
Douglas Model DC-9-10, —20, —30, and
—40 series airplanes; and all C-9
(military) series airplanes; was
published in the Federal Register on
September 15, 1997 (62 FR 48189). That
action proposed to require modifying
the piping of the potable water system.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

One commenter supports the
proposed rule.

Request To Revise Applicability

One commenter requests that the
applicability of the proposed AD be
revised. The commenter states that the
AD should exclude airplanes on which
the pressurized potable water system
has been deactivated. In support of this
request, the commenter states that
airplanes that do not use a pressurized
potable water system do not have
exposure to the unsafe condition
identified in the proposed AD. The
commenter adds that the effectivity of
McDonnell Douglas DC-9 Service
Bulletin 38-27, Revision 1, dated May
16, 1978, which is referenced as the
appropriate source of service
information in the proposed AD, is
limited to airplanes incorporating a
pressurized potable water system.

The FAA concurs partially,
acknowledging that some operators may
have deactivated an affected potable
water system or may be using a gravity
feed system installed on top of the
lavatory. However, the intent of this AD
is to prevent freezing water from
forming ice on the control cable in the
wheel well due to water line breakage
over the center wing box area.
Therefore, this AD applies to airplanes
on which potable water piping systems
(either pressurized or unpressurized) are
installed over the center wing box area.
The applicability of the final rule has
been revised accordingly.

Although modification of the potable
water system is required only for
airplanes having activated systems, the
FAA has determined that the
applicability cannot exclude airplanes
on which the system has been
deactivated, in the event a deactivated
system may be subsequently reactivated.

However, the final rule has been revised
to add a new paragraph (b) to clarify
that airplanes are exempt from the
modification requirement for any period
during which the system is deactivated.

Request To Revise Specifications of
Modification Requirement

One commenter requests that the
proposed AD be revised to allow the use
of parts other than those specified in the
AD. Specifically, the commenter
requests that the proposed AD
additionally allow the use of hardware
that is structurally equivalent to that
specified in McDonnell Douglas DC-9
Service Bulletin 38-27, Revision 1,
dated May 16, 1978 (the source of
service information cited in this AD for
accomplishment of the required
actions). Further, the commenter
requests that the proposed AD allow the
use of 1.5-inch-diameter ABS pipe as an
alternative to the currently required
1.25-inch-diameter aluminum tube for
the shroud. The commenter states that,
on some of its airplanes, it already has
installed a shroud and hardware that are
“‘equivalent” to the parts specified by
the proposed AD, although the part
numbers are different.

The FAA does not concur with the
commenter’s request. The FAA
considers it inappropriate to include in
an AD various provisions that are
applicable to a single operator’s unique
use of affected airplanes. However,
paragraph (c) of this AD contains a
provision for requesting approval of an
alternative method of compliance to
address these types of unique
circumstances.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
previously described. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

Cost Impact

There are approximately 570
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
316 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 20 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $4,000 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators is
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estimated to be $1,643,200, or $5,200
per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted. However, the FAA
has been advised that 219 U.S.-
registered airplanes are in compliance
in accordance with the requirements of
this AD. Therefore, the future economic
cost impact of this rule on U.S.
operators is now $504,400.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-22-13 McDonnell Douglas: Amendment
39-10860. Docket 97-NM-132—-AD.
Applicability: Model DC-9-10, —20, —-30,
and —40 series airplanes, and C-9 (military)

series airplanes; having a pressurized or
unpressurized potable water piping system
installed over the center wing box;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent ice from forming on the control
cables in the wheel well of the left main
landing gear, which could render the slat,
aileron, and spoiler flight controls
inoperative, and consequently could result in
reduced controllability of the airplane,
accomplish the following:

(a) Except as provided by paragraph (b) of
this AD: Within 18 months after the effective
date of this AD, modify the piping of the
potable water system in accordance with
McDonnell Douglas DC-9 Service Bulletin
38-27, Revision 1, dated May 16, 1978.

(b) For any period during which the
potable water piping system is deactivated,
the actions specified in paragraph (a) of this
AD are not required.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Los Angeles ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be done in accordance
with McDonnell Douglas Service Bulletin
38-27, Revision 1, dated May 16, 1978. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR

part 51. Copies may be obtained from The
Boeing Company, Douglas Products Division,
3855 Lakewood Boulevard, Long Beach,
California 90846, Attention: Technical
Publications Business Administration, Dept.
C1-L51 (2-60). Copies may be inspected at
the FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Transport
Airplane Directorate, Los Angeles ACO, 3960
Paramount Boulevard, Lakewood, California;
or at the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

(f) This amendment becomes effective on
December 2, 1998.

Issued in Renton, Washington, on October
21,1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-28664 Filed 10-27-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-184—-AD; Amendment
39-10856; AD 98-22-09]

RIN 2120-AA64
Airworthiness Directives; Dassault
Model Falcon 2000 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dassault Model
Falcon 2000 series airplanes, that
requires modification of the front galley
and rear lavatory water heaters. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent failure of the water heater
control thermostat and the associated
electrical relay, which could lead to
overheating of the water and damage to
the adjacent wiring, and consequent
smoke and fumes in the passenger cabin
and possible injury to the flight crew
and passengers.

DATES: Effective December 2, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
2,1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Dassault Falcon Jet, P.O. Box 2000,
South Hackensack, New Jersey 07606.
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This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dassault
Model Falcon 2000 series airplanes was
published in the Federal Register on
August 26, 1998 (63 FR 45417). That
action proposed to require modification
of the front galley and rear lavatory
water heaters.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 23 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per airplane to accomplish
the required modification, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$240 per airplane. Based on these
figures, the cost impact of the
modification required by this AD on
U.S. operators is estimated to be $8,280,
or $360 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,

it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-22-09 Dassault Aviation: Amendment
39-10856. Docket 98—NM-184—-AD.

Applicability: Model Falcon 2000 series
airplanes equipped with BFGoodrich water
heaters, part number (P/N) 8921082G2, or
Dassault Aviation Falcon Jet P/N 770224—
501; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the water heater
control thermostat and the associated
electrical relay, which could lead to
overheating of the water and damage to the
adjacent wiring, and consequent smoke and
fumes in the passenger cabin and possible
injury to the flight crew and passengers,
accomplish the following:

(a) Within 7 months or 330 flight hours
after the effective date of this AD, whichever
occurs first, modify the water heaters for the
front galley and rear lavatory, in accordance
with the Accomplishment Instructions of
Dassault Aviation Service Bulletin F2000—
115 (F2000-38-4), dated December 17, 1997.

Note 2: The Dassault service bulletin
references BFGoodrich Service Bulletin
SB8921082G2-38-2, dated February 10,
1998, as an additional source of service
information for accomplishment of the
modification.

(b) As of the effective date of this AD, no
person shall install on any airplane a
BFGoodrich water heater having P/N
8921082G2 or a Dassault Aviation Falcon Jet
water heater having P/N 770224-501.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The modification shall be done in
accordance with Dassault Aviation Service
Bulletin F2000-115 (F2000-38-4), dated
December 17, 1997. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Dassault Falcon Jet, P.O. Box
2000, South Hackensack, New Jersey 07606.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 4: The subject of this AD is addressed
in French airworthiness directive 97-185—
003(B)R1, dated November 19, 1997.

(f) This amendment becomes effective on
December 2, 1998.



57582

Federal Register/Vol. 63, No. 208/Wednesday, October 28, 1998/Rules and Regulations

Issued in Renton, Washington, on October
19, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-28537 Filed 10-27-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-161-AD; Amendment
39-10855; AD 98-22-08]

RIN 2120-AA64

Airworthiness Directives; Aerospatiale
Model SN 601 (Corvette) Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Aerospatiale Model
SN 601 (Corvette) series airplanes, that
requires repetitive inspections to detect
discrepancies of the upper and lower
reinforcement panels and panel
fasteners of the wing roots; and
corrective actions, if necessary. This
amendment is prompted by issuance of
mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by this AD are intended to
prevent debonding of the upper and
lower reinforcement panels of the wing
roots, which could result in reduced
structural integrity of the wing.

DATES: Effective December 2, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of December
2,1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Aerospatiale, 316 Route de
Bayonne, 31060 Toulouse, Cedex 03,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Aerospatiale
Model SN 601 (Corvette) series
airplanes was published in the Federal
Register on August 27, 1998 (63 FR
45775). That action proposed to require
repetitive inspections to detect
discrepancies of the upper and lower
reinforcement panels and panel
fasteners of the wing roots; and
corrective actions, if necessary.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 1 airplane of
U.S. registry will be affected by this AD,
that it will take approximately 2 work
hours per airplane to accomplish the
required inspection, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the inspection required by this AD on
the single U.S. operator is estimated to
be $120, per inspection cycle.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a

substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-22-08 Aerospatiale: Amendment 39—
10855. Docket 98—NM—-161-AD.

Applicability: Model SN 601 (Corvette)
series airplanes on which Aerospatiale
Modification 1049 has been installed,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent debonding of the upper and
lower reinforcement panels of the wing roots,
which could result in reduced structural
integrity of the wing, accomplish the
following:

(a) For airplanes that have been modified
in accordance with Aerospatiale Corvette
Service Bulletin 57-25, dated November 21,
1990: Within 8,300 flight cycles after
installation of the modification, or within
100 flight cycles after the effective date of
this AD, whichever occurs later, perform a
sonic resonance inspection to detect
debonding of the upper and lower
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reinforcement panels of the wing roots and

a visual inspection to detect fatigue damage
of the panel fasteners, in accordance with the
Accomplishment Instructions of Aerospatiale
Corvette Service Bulletin 57-24, Revision 1,
dated May 30, 1994.

(2) If no panel debonding or fastener
damage is found, repeat the sonic resonance
inspection and the visual inspection
thereafter at intervals not to exceed 1,000
flight cycles.

(2) If any panel debonding or fastener
damage is found, prior to further flight, repair
in accordance with a method approved by
either the Manager, International Branch,
ANM-116, or the Direction Générale de
I’Aviation Civile (DGAC), which is the
airworthiness authority for France (or its
delegated agent).

(b) For airplanes that have not been
modified in accordance with Aerospatiale
Corvette Service Bulletin 57-25, dated
November 21, 1990: Prior to the
accumulation of 8,200 total flight cycles, or
within 100 flight cycles after the effective
date of this AD, whichever occurs later,
perform a sonic resonance inspection to
detect debonding of the upper and lower
reinforcement panels of the wing roots, and
a visual inspection to detect fatigue damage
of the panel fasteners, in accordance with the
Accomplishment Instructions of Aerospatiale
Corvette Service Bulletin 57-24, Revision 1,
dated May 30, 1994.

(1) For any reinforcement panel on which
no debonding or fastener damage is found,
repeat the sonic resonance inspection and the
visual inspection thereafter at intervals not to
exceed 2,500 flight cycles or three years,
whichever occurs first.

(2) For any reinforcement panel on which
debonding is detected, and the total
debonded area is less than or equal to 45%
of the total area, and no contiguous debonded
area on the panel is greater than 5% of the
total area of the panel, repeat the sonic
resonance inspection and the visual
inspection thereafter at the interval specified
in paragraph (b)(2)(i), (b)(2)(ii), or (b)(2)(iii),
as applicable, of this AD.

(i) If the total debonded area on the panel
is less than or equal to 10% of the total area,
repeat the inspections of that panel thereafter
at intervals not to exceed 2,500 flight cycles
or 3 years, whichever occurs first.

(ii) If the total debonded area on the panel
is greater than 10% and less than or equal to
30% of the total area, repeat the inspections
of that panel thereafter at intervals not to
exceed 2,000 flight cycles or 3 years,
whichever occurs first.

(iii) If the total debonded area of the panel
is greater than 30% and less than or equal to
45% of the total area, repeat the inspections
of that panel thereafter at intervals not to
exceed 1,000 flight cycles or 2 years,
whichever occurs first.

(3) For any reinforcement panel on which
debonding is detected, and the total
debonded area of the panel is greater than
45% of the total area, or if any single
debonded area on any single panel is greater
than 5% of the total area of that panel, or if
any panel fastener damage is detected,
accomplish the actions specified in
paragraphs (b)(3)(i) and (b)(3)(ii) of this AD.

(i) Prior to further flight, inspect the skin
to determine the level of corrosion relative to
the skin thickness in accordance with a
method approved by either the Manager,
International Branch, ANM-116, or the
DGAC (or its delegated agent).

(A) If the depth of corrosion of the skin is
less than or equal to 10% of the skin
thickness, remove and replace the panel and
treat the skin for corrosion, in accordance
with the Accomplishment Instructions of
Aerospatiale Corvette Service Bulletin 57-25,
dated November 21, 1990.

(B) If the depth of corrosion of the skin
exceeds 10% of the skin thickness, repair in
accordance with a method approved by the
Manager, International Branch, ANM-116, or
in accordance with a method approved by
the DGAC (or its delegated agent).

(ii) For airplanes on which the actions of
paragraph (b)(3)(i)(A) of this AD have been
accomplished: Within 8,300 flight cycles
after accomplishment of paragraph
(b)(3)(i)(A) of this AD, perform a sonic
resonance inspection to detect debonding of
the panel and a visual inspection to detect
fatigue damage of the panel fasteners, in
accordance with the Accomplishment
Instructions of Aerospatiale Corvette Service
Bulletin 57-24, Revision 1, dated May 30,
1994.

(A) If no debonding or fastener damage is
found, repeat the inspection thereafter at
intervals not to exceed 1,000 flight cycles.

(B) If any debonding or fastener damage is
detected, prior to further flight, repair in
accordance with a method approved by the
Manager, International Branch, ANM-116, or
in accordance with a method approved by
the DGAC (or its delegated agent).

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) Except as provided by paragraphs (a)(2),
(b)3)(i), (0)B)(I)(B), and (b)(3)(ii)(B) of this
AD, the actions shall be done in accordance
with Aerospatiale Corvette Service Bulletin
57-25, dated November 21, 1990, and
Aerospatiale Corvette Service Bulletin 57-24,
Revision 1, dated May 30, 1994. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Aerospatiale, 316 Route de Bayonne, 31060
Toulouse, Cedex 03, France. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,

Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 3: The subject of this AD is addressed
in French airworthiness directive 91-045—
010(B)R1, dated August 3, 1994.

(f) This amendment becomes effective on
December 2, 1998.

Issued in Renton, Washington, on October
19, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-28536 Filed 10-27-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-52-AD; Amendment
39-10853; AD 98-22-06]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company CF6-6, —45, -50,
—80A, and —80C2 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to General Electric Company
CF6-6, —45, -50, —80A, and —80C2
series turbofan engines. This action
requires, prior to further flight, an
ultrasonic immersion inspection for
cracks in stage 1 fan disks, and, if
necessary, replacement with serviceable
parts. This amendment is prompted by
reports of cracked fan disks found
during routine shop inspections on fan
disks manufactured between late 1984/
early 1985. The actions specified in this
AD are intended to prevent fan disk
failure due to cracks, which could result
in an uncontained engine failure and
damage to the aircraft.

DATES: Effective November 23, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of November
23, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
December 28, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 98—ANE-
52—-AD, 12 New England Executive Park,
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Burlington, MA 01803-5299. Comments
may also be sent via the Internet using
the following address: ‘‘9-ad-
engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.

The service information referenced in
this AD may be obtained from General
Electric Company via Lockheed Martin
Technology Services, 10525 Chester
Road, Suite C, Cincinnati, OH 45215;
telephone (513) 672-8400, fax (513)
672-8422. This information may be
examined at the FAA, New England
Region, Office of the Regional Counsel,
12 New England Executive Park,
Burlington, MA,; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Karen Curtis, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7192,
fax (781) 238—7199.

SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration (FAA)
has received reports of three stage 1 fan
disks installed on General Electric
Company (GE) CF6 series turbofan
engines found cracked during routine
shop inspections. The investigation
revealed that these fan disks contained
titanium impurities including hard
alpha or other high density inclusions
that can be introduced during the
manufacturing process. Fatigue cracks
can originate in the area of inclusions
and propagate in service to disk failure.
These fan disks were manufactured
from “‘older material,” defined as triple
melt titanium alloys made prior to late
1984/early 1985, when significant
titanium melting, forging, and
inspection process improvements were
introduced. Approximately 90 fan disks
manufactured from the older material
remain unaccounted for at this time and
may be introduced into service or be in
service. Previous recommendations for
immersion ultrasonic inspection by the
manufacturer to the operators (via
service bulletins, wires, etc.) have failed
to identify the location or status of these
disks. This condition, if not corrected,
could result in fan disk failure due to
cracks, which could result in an
uncontained engine failure and damage
to the aircraft.

The FAA has reviewed and approved
the technical contents of the following
GE Alert Service Bulletins (ASBs), that
describe procedures for ultrasonic
immersion inspection for cracks: CF6—6
ASB 72—-A996, Revision 4, dated June 9,
1998, CF6-50 ASB 72—A988, Revision 6,
dated August 25, 1998, CF6—80A ASB

72—A565, Revision 5, dated June 9,
1998, and CF6-80C2 ASB 72-A478,
Revision 4, dated June 9, 1998.

Since an unsafe condition has been
identified that is likely to exist or
develop on other engines of the same
type design, this AD is being issued to
prevent fan disk failure. This AD
requires, prior to further flight, an
ultrasonic immersion inspection for
cracks in stage 1 fan disks, and, if
necessary, replacement with serviceable
parts. The actions are required to be
accomplished in accordance with the
ASBs described previously.

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 98—-ANE-52—-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-22-06 General Electric Company:
Amendment 39-10853. Docket 98—ANE—
52—-AD.

Applicability: General Electric Company
(GE) CF6-6, —45, -50, —80A, and —80C2 series
turbofan engines, with stage 1 fan disks
installed, identified by serial numbers (S/Ns)
in the following GE Alert Service Bulletins
(ASBs): CF6—6 ASB 72—-A996, Revision 4,
dated June 9, 1998; CF6-50 ASB 72—-A988,
Revision 6, dated August 25, 1998; CF6—-80A
ASB 72—-A565, Revision 5, dated June 9,
1998; and CF6-80C2 ASB 72—-A478, Revision
4, dated June 9, 1998. These engines are
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installed on but not limited to Boeing 747
and 767, Airbus A300 and A310, McDonnell
Douglas DC-10 and McDonnell Douglas MD—
11 series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (b)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fan disk failure due to cracks,
which could result in an uncontained engine
failure and damage to the aircraft ,
accomplish the following:

(a) Prior to further flight, perform an
ultrasonic immersion inspection for cracks of
affected stage 1 fan disks, and, if necessary,
replace with serviceable parts, as follows:

(1) For GE CF6-6 series engines, in
accordance with GE CF6—-6 ASB 72—A996,
Revision 4, dated June 9, 1998.

(2) For GE CF6-45 and —50 series engines,
in accordance with GE CF6-50 ASB 72—
A988, Revision 6, dated August 25, 1998.

(3) For GE CF6—-80A series engines, in
accordance with CF6-80A ASB 72—-A565,
Revision 5, dated June 9, 1998.

(4) For GE CF6-80C2 series engines, in
accordance with CF6-80C2 ASB 72—-A478,
Revision 4, dated June 9, 1998.

(5) Remove from service cracked fan disks
and replace with serviceable parts.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(d) The actions required by this AD shall
be done in accordance with the following GE
ASBs:

Document No. Pages Revision Date
CFB—6 ASB 72—A0096 .....coiiiiiiiiiiie ettt e et e e e e e e e e e e e e e e e et 1-13 4 | June 9, 1998.
Total pages: 13
CFB—50 ASB 72—A088 ......coiiiiitiiiiiieite ettt ettt ettt s 1-13 6 | August 25, 1998.
Total pages: 13
CFB—80A ASB 72—AB5B5 ... ..ot e e e e e 1-13 5 | June 9, 1998.
Total pages: 13
CFB—80C2 ASB T2—AAT8 ...ttt ettt e e e s et e e e e e st e et e e e e e e naaees 1-13 4 | June 9, 1998.
Total pages: 13.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from General Electric Company via Lockheed
Martin Technology Services, 10525 Chester
Road, Suite C, Cincinnati, OH 45215;
telephone (513) 672—-8400, fax (513) 672—
8422. Copies may be inspected at the FAA,
New England Region, Office of the Regional
Counsel, 12 New England Executive Park,
Burlington, MA,; or at the Office of the
Federal Register, 800 North Capitol Street,
NW., suite 700, Washington, DC.

(e) This amendment becomes effective on
November 23, 1998.

Issued in Burlington, Massachusetts, on
October 19, 1998.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 98-28535 Filed 10-27-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—ACE-44]

Remove Class D Airspace; Fort
Leavenworth, KS

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action will remove the
Class D airspace area at Fort
Leavenworth, KS. The Control Tower at
Fort Leavenworth, Sherman Army
Airfield, KS, has been closed and will
not be operational in the foreseeable
future. The intended effect of this rule
removes the Class D surface area.

DATES: This direct final rule is effective
on 0901 UTC, January 28, 1999.

Comments for inclusion in the Rules
Docket must be received on or before
November 17, 1998.

ADDRESSES: Send comments regarding
the rule in triplicate to: Manager,
Airspace Branch, Air Traffic Division,
ACE-520, Federal Aviation
Administration, Docket Number 98—
ACE-44, 601 East 12th Street, Kansas
City, MO 64106.

The official docket may be examined
in the Office of the Regional Counsel for
the Central Region at the same address
between 9:00 a.m. and 3:00 p.m.,
Monday through Friday, except Federal
holidays.

An informal docket may also be
examined during normal business hours
in the Air Traffic Division at the same
address listed below.

FOR FURTHER INFORMATION CONTACT:

Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106;
telephone: (816) 426—-3408.
SUPPLEMENTARY INFORMATION: The
Control Tower at Fort Leavenworth,
Sherman Army Air Field, KS, has been
closed and will not be operational in the
foreseeable future. The Department of
the Army has requested the Class D
airspace area be removed.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and, therefore, is
issuing it as a direct final rule. Previous
actions of this nature have not been
controversial and have not resulted in
adverse comments or objections. The
amendment will enhance safety for all
flight operations by designating an area
where VFR pilots may anticipate the
presence of IFR aircraft at lower
altitudes, especially during inclement
weather conditions. A greater degree of
safety is achieved by depicting the area
on aeronautical charts. Unless a written
adverse or negative comment, or a
written notice of intent to submit an
adverse or negative comment is received
within the comment period, the
regulation will become effective on the
date specified above. After the close of
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the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy-related
aspects of the rule that might suggest a
need to modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—ACE-44."” The postcard
will be date stamped and returned to the
commenter.
Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,

it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, | certify that this
regulation (1) is not a “*significant
regulatory action” when Executive
Order 12866; (2) is not a “‘significant
rule” under Department of
Transportation (DOT) Regulatory
Policies and Procedures (44 FR 11034,
February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

Accordingly, the Federal Aviation
Administration amends 14 CFR part 71
as follows:

PART 71—AMENDED

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

[Amended]

Paragraph 6005 Class D airspace

* * * * *

ACE KS D Fort Leavenworth, KS
[Removed]
* * * * *

Issued in Kansas City, MO, on September
18, 1998.
Jack L. Skelton,
Acting Manager, Air Traffic Division, Central
Region.
[FR Doc. 98-26295 Filed 10-27-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—AGL-50]
Establishment of Class E Airspace;
Longville, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Longville, MN. A
Nondirectional Beacon (NDB) Standard
Instrument Approach Procedure (SIAP)
to Runway (RWY) 31 has been
developed for Longville Municipal
Airport. Controlled airspace extending
upward from 700 to 1200 feet above
ground level (AGL) is needed to contain
aircraft executing the approach. This
action creates controlled airspace for
Longville Municipal Airport.

EFFECTIVE DATE: 0901 UTC, January 28,
1999.

FOR FURTHER INFORMATION CONTACT:
Michelle M. Behm, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, Illinois
60018, telephone (847) 294-7568.
SUPPLEMENTARY INFORMATION:

History

On Friday, August 14, 1998, the FAA
proposed to amend 14 CFR part 71 to
establish Class E airspace at Longville,
MN (63 FR 43651). The proposal was to
add controlled airspace extending
upward from 700 to 1200 feet AGL to
contain Instrument Flight Rules (IFR)
operations in controlled airspace during
portions of the terminal operation and
while transiting between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for airspace areas
extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9F dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
establishes Class E airspace at Longville,
MN, to accommodate aircraft executing
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the proposed NDB Rwy 31 SIAP at
Longville Municipal Airport by creating
controlled airspace for the airport. The
area will be depicted on appropriate
aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MN E5 Longville, MN [New]

Longville Municipal Airport, MN
(Lat. 46°59'30" N, long. 94°12'01" W)
That airspace extending upward from 700
feet above the surface within a 7.0-mile
radius of Longville Municipal Airport.
* * * * *

Issued in Des Plaines, Illinois on October
13, 1998.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 98-28829 Filed 10-27-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-AGL-48]
Modification of Class E Airspace;
Grand Rapids, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action modifies Class E
airspace at Grand Rapids, MN. A Global
Positioning System (GPS) Standard
Instrument Approach Procedure (SIAP)
to Runway (Rwy) 16, and a VHF
Omnidirectional Range (VOR) or GPS
SIAP to Rwy 34, Amendment (Amdt)
10, have been developed for Grand
Rapids/Itasca County, Gordon
Newstrom Field Airport. Controlled
airspace extending upward from the
surface is needed to contain aircraft
executing the approaches. This action
modifies the existing surface area by
adding an extension, and increases the
radius of the existing controlled
airspace for this airport.

EFFECTIVE DATE: 0901 UTC, January 28,
1999.

FOR FURTHER INFORMATION CONTACT:
Michelle M. Behm, Air Traffic Division,
Airspace Branch, AGL-520, Federal
Aviation Administration, 2300 East
Devon Avenue, Des Plaines, lllinois
60018, telephone (847) 294—-7568.
SUPPLEMENTARY INFORMATION:

History

On Tuesday, August 11, 1998 the
FAA proposed to amend 14 CFR part 71
to modify Class E airspace at Grand
Rapids, MN (63 FR 42772). The
proposal was to expand the surface area
and add controlled airspace extending
upward from 700 to 1200 feet AGL to
contain Instrument Flight Rules (IFR)
operations in controlled airspace during
portions of the terminal operation and
while transiting between the enroute
and terminal environments.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received. Class E airspace
designations for airspace areas

extending upward from 700 feet or more
above the surface of the earth are
published in paragraph 6005 of FAA
Order 7400.9F dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to 14 CFR part 71
modifies Class E airspace at Grand
Rapids, MN, to accommodate aircraft
executing the proposed GPS Rwy 16
SIAP and VOR or GPS Rwy 34 SIAP,
Amdt 10, at Grand Rapids/Itasca
County, Gordon Newstrom Field Airport
by adding an extension to the existing
surface area and increasing the radius
the existing controlled airspace for the
airport. The area will be depicted on
appropriate aeronautical charts.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9F, Airspace
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Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6002 Class E airspace areas
designated as a surface area for an airport.
* * * * *

AGL MN E2 Grand Rapids, MN [Revised]

Grand Rapids/Itasca County, Gordon
Newstrom Field Airport, MN

(Lat. 47°12'40" N., long. 93°30'35"" W.)
Grand Rapids VOR/DME

(Lat. 47°09'49" N., long. 93°29'19" W.)

Within a 4.4-mile radius of Grand Rapids/
Itasca County, Gordon Newstrom Field
Airport, and that airspace extending from the
surface within 2.4 miles each side of the
Grand Rapids VOR 160° radial, extending
from the 4.4-mile radius to 7.0 miles
southeast of the VOR/DME. This Class E
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airman. The effective date and time
will thereafter be continuously published in
the Airport/facility Directory.

* * * * *

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AGL MN E5 Grand Rapids, MN [Revised]

Grand Rapids/Itasca County, Gordon
Newstrom Field Airport, MN

(Lat. 47°12'40" N., long. 93°30'35" W.)
Grand Rapids VOR/DME

(Lat. 47°09'49" N., long. 93°29'19" W.)

That airspace extending upward from 700
feet above the surface within an 6.8-mile
radius of the Grand Rapids/Itasca County,
Gordon Newstrom Field Airport, and 4.4
miles each side of the Grand Rapids VOR
161° radial, extending from the 6.8-mile
radius to 7.0 miles southeast of the VOR/
DME.

* * * * *

Issued in Des Plaines, Illinois, on October
13, 1998.

Maureen Woods,

Manager, Air Traffic Division.

[FR Doc. 98-28830 Filed 10-27-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-ACE-23]

Establish Class E Airspace; Guthrie, IA

AGENCY: Federal Aviation
Administration [FAA], DOT.

ACTION: Final rule.

SUMMARY: This action establishes the
Class E airspace area at Guthrie, IA. The
development of Global Positioning
System (GPS) Runway (RWY) 36 and
Nondirectional Radio Beacon (NDB)
RWY 18 Standard Instrument Approach
Procedures (SIAPs) have made this rule
necessary. This action is intended to
provide adequate controlled airspace
extending upward from 700 feet Above
Ground Level (AGL) for Instrument
Flight Rules (IFR) operations at Guthrie
County Regional Airport, Guthrie, IA.
EFFECTIVE DATE: 0901 UTC December 3,
1998.

FOR FURTHER INFORMATION CONTACT:
Kathy Randolph, Air Traffic Division,
Airspace Branch, ACE-520C, Federal
Aviation Administration, 601 E. 12th
Street, Kansas City, MO 64106;
telephone: (816) 426-3408.

SUPPLEMENTARY INFORMATION:

History

On July 28, 1998, a proposal to amend
part 71 of the Federal Regulations (14
CFR part 71) to establish Class E
airspace area at Guthrie, 1A, was
published in the Federal Register (63
FR 40228). This proposal was to
establish controlled airspace extending
upward from 700 feet AGL. The
intended effect of the proposal was to
provide adequate Class E airspace to
contain aircraft executing GPS RWY 36
and NDB RWY 18 SIAPs at Guthrie
County Regional Airport, Guthrie, IA.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

The Rule

This amendment to part 71 of the
Federal Regulations (14 CFR part 71)
establishes the Class E airspace area at
Guthrie, IA.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation (1) is
not a ‘‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated

impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Aviation, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS;
AIRWAYS; ROUTES; AND REPORTING
POINTS

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, Airspace
Designations and Reporting Points,
dated September 10, 1998, and effective
September 16, 1998, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth

* * * * *

ACE IAE5 Guthrie, IA [New]

Guthrie County Regional Airport, IA

(Lat. 41°41'16"N., long. 94°25'07"'W.)
Guthrie Center NDB

(Lat. 41°40'55"N., long. 94°26'00"'W.)

That airspace extending upward from 700
fee above the surface within a 6.4-mile radius
of the Guthrie County Regional Airport, and
within 2.5 miles each side of the 350° bearing
from the Guthrie Center NDB extending from
the 6.4-mile radius to 7 miles north of the
airport.

* * * * *

Issued in Kansas City, MO on September
17, 1998.

Jack L. Skelton,

Acting Manager, Air Traffic Division, Central
Region.

[FR Doc. 98-26299 Filed 10-27-98; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 622

[Docket No. 980608151-8255-02; I.D.
122497B]

RIN 0648-AK43

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Golden
Crab Fishery of the South Atlantic
Region; Gear and Vessel Management
Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement a regulatory amendment
prepared by the South Atlantic Fishery
Management Council (Council) in
accordance with framework procedures
for adjusting management measures of
the Fishery Management Plan for the
Golden Crab Fishery of the South
Atlantic Region (FMP). For the golden
crab fishery in the South Atlantic
exclusive economic zone (EEZ), the
regulatory amendment revises the vessel
size limitations applicable when a
vessel permit is transferred to another
vessel and extends through December
31, 2000, the authorization to use wire
cable for a mainline attached to a golden
crab trap. In addition, NMFS is
removing from the regulations the
eligibility criteria and procedures for
obtaining initial commercial vessel
permits in the South Atlantic golden
crab fishery. Such criteria and
procedures are no longer applicable.
NMFS is also revising the list of control
numbers applicable to Title 50 of the
Code of Federal Regulations to reflect
removal of the eligibility criteria and
procedures for obtaining initial
commercial vessel permits for this
fishery. The intended effects of this rule
are to allow for additional evaluation of
cable used as mainlines for traps, to
provide greater flexibility for fishermen
to fish with vessels of different lengths
without adversely affecting the FMP’s
cap on fishing effort, and to simplify the
regulations.

DATES: This rule is effective October 28,
1998.

FOR FURTHER INFORMATION CONTACT:
Peter Eldridge, 727-570-5305.
SUPPLEMENTARY INFORMATION: The
golden crab fishery in the EEZ of the

South Atlantic is managed under the
FMP. The FMP was prepared by the
Council and is implemented under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622.

The Council proposed adjusted
management measures (a regulatory
amendment) for the South Atlantic
golden crab fishery. The Council
submitted this regulatory amendment to
NMPFS for its review, approval, and
implementation. These measures were
developed and submitted to NMFS
under the FMP’s framework procedure
for adjustments in gear regulations and
permit requirements. Additional
background for these measures and for
measures proposed by NMFS to
simplify the regulations was published
in the preamble to the proposed rule (63
FR 34842, June 26, 1998) and is not
repeated here.

Comments and Responses

Two comments on the proposed rule
were received from the Council.

Comment: The Council requested that
wire cable be allowed to be used for a
main line in the golden crab fishery
through December 31, 2000, rather than
through January 31, 1999, as proposed.
The Council concluded that this
additional time was needed to collect
sufficient data to evaluate properly the
use of wire cable in the fishery. In its
comment, the Council noted that the
opportunity for public comment on this
issue was provided at the June 1998
Council meeting; however, no public
comment was received.

Response: NMFS concurs and has
modified § 622.40(d)(2)(ii) of this final
rule accordingly.

Comment: The Council noted that
§622.40(d)(2)(ii) of the proposed rule
included the outdated phrase, “‘except
that wire cable is allowed for a buoy
line through January 31, 1998.” The
Council recommended deletion of that
phrase.

Response: NMFS concurs and has
modified § 622.40(d)(2)(ii) of this final
rule accordingly.

Changes From the Proposed Rule

In response to public comment noted
above, in §622.40(d)(2)(ii), the phrase,
“for a buoy line through January 31,
1998, and” has been removed, and
“January 31, 1999 has been revised to
read ‘““December 31, 2000.”

NMFS also is making a technical
amendment, which was not included in
the proposed rule. In 15 CFR 902.1(b),
in the listing of sections in title 50 of the
CFR where information collection
requirements are located, the entry

“622.17"" and the entry for the
corresponding OMB control number,
*—~0205,” are removed. These removals
correspond with the removal from the
regulations of the eligibility criteria and
procedures for obtaining initial
commercial vessel permits in this
fishery.

Under NOAA Administrative Order
205-11, 7.01, dated December 17, 1990,
the Under Secretary for Oceans and
Atmosphere has delegated to the
Assistant Administrator for Fisheries
(AA), NOAA, the authority to sign
material for publication in the Federal
Register.

Classification

This final rule has been determined to
be not significant for purposes of E.O.
12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce, based on the
Council’s regulatory impact review
(RIR) that assesses the economic
impacts of the management measures in
this rule on fishery participants,
certified to the Chief Counsel for
Advocacy of the Small Business
Administration that this rule would not
have a significant economic impact on
a substantial number of small entities.
No comments were received regarding
this certification. As a result, a
regulatory flexibility analysis was not
prepared.

This final rule relieves a restriction
regarding use of wire cable for main line
and a restriction related to vessel
transfer. Both of these provisions
provide greater flexibility to fishery
participants in terms of their
prosecution of the fishery. Accordingly,
the AA finds that these reasons
constitute good cause, under 5 U.S.C.
553(d)(3), to waive the 30-day delay in
the effectiveness of this rule.

List of Subjects

15 CFR Part 902
Reporting and recordkeeping
requirements.
50 CFR Part 622
Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.
Dated: October 22, 1998.
Gary C. Matlock,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 15 CFR part 902 and 50 CFR
part 622 are amended as follows:
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15 CFR Chapter IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENTS UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.

§902.1 [Amended]

2.1n §902.1, paragraph (b) table,
under 50 CFR, in the left column, the
entry “622.17" is removed and the
corresponding entry in the right
column, “-0205", is also removed.

50 CFR Chapter VI

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

3. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

4. In §622.4, paragraph (a)(2)(x) is
added to read as follows:

§622.4 Permits and fees.
* K X

Eg)) * * *

(x) For a person aboard a vessel to fish
for golden crab in the South Atlantic
EEZ, possess golden crab in or from the
South Atlantic EEZ, off-load golden crab
from the South Atlantic EEZ, or sell
golden crab in or from the South
Atlantic EEZ, a commercial vessel
permit for golden crab must be issued to
the vessel and must be on board. It is
a rebuttable presumption that a golden
crab on board a vessel in the South
Atlantic or off-loaded from a vessel in
a port adjoining the South Atlantic was
harvested from the South Atlantic EEZ.
See §622.17 for limitations on the use,
transfer, and renewal of a commercial
vessel permit for golden crab.

* * * * *

§622.5 [Amended]

5. In §622.5, in paragraph (a)(1)(v),
the reference to “8622.17(a)” is
removed and **8622.4(a)(2)(x)”" is added
in its place.

§622.6 [Amended]

6. In §622.6, in paragraph (a)(1)(i)
introductory text, the phrase “‘or
§622.17"" is removed.

§622.7 [Amended]

7.1n §622.7, in paragraph (a), the
phrase ““or §622.17"" is removed, in
paragraph (b), the phrase “or in
§622.17,” is removed, in paragraph (c),
the phrase “‘or §622.17(g)”’ is removed,

and in paragraph (z), the reference to
“8§622.17(h)” is removed and
“8622.17(b)” is added in its place.

§622.8 [Amended]

8.In §622.8, in paragraph (a), the
reference to “§622.17(a)”" is removed
and ““8§622.4(a)(2)(x)” is added in its
place.

9. Section 622.17 is revised to read as
follows:

§622.17 South Atlantic golden crab
controlled access.

(a) General. In accordance with the
procedures specified in the Fishery
Management Plan for the Golden Crab
Fishery of the South Atlantic Region,
initial vessel permits have been issued
for the fishery. No additional permits
may be issued.

(b) Fishing zones. (1) The South
Atlantic EEZ is divided into three
fishing zones for golden crab. A
permitted vessel may fish for golden
crab only in the zone shown on its
permit. A vessel may possess golden
crab only in that zone, except that other
zones may be transited if the vessel
notifies NMFS, Office of Enforcement,
Southeast Region, St. Petersburg, FL, by
telephone (813-570-5344) in advance
and does not fish in an unpermitted
zone. The designated fishing zones are
as follows:

(i) Northern zone—the South Atlantic
EEZ north of 28° N. Iat.

(ii) Middle zone—the South Atlantic
EEZ from 25° N. lat. to 28° N. lat.

(iii) Southern zone—the South
Atlantic EEZ south of 25° N. lat.

(2) An owner of a permitted vessel
may request that NMFS change the zone
specified on a permit from the middle
or southern zone to the northern zone.
A request for such change and the
existing permit must be submitted from
an owner of a permitted vessel to the
RD.

(c) Transfer. (1) An owner of a vessel
with a valid golden crab permit may
request that NMFS transfer the permit to
another vessel by returning the existing
permit(s) to the RD with an application
for a permit for the replacement vessel.

(2) To obtain a commercial vessel
permit via transfer, the owner of the
replacement vessel must submit to the
RD a valid permit for a vessel with a
documented length overall, or permits
for vessels with documented aggregate
lengths overall, of at least 90 percent of
the documented length overall of the
replacement vessel.

(3) In addition to the provisions of
paragraph (c)(2) of this section, the
owner of a permitted vessel who has
requested that NMFS transfer that
permit to a smaller vessel (i.e.,

downsized) may subsequently request
NMFS transfer that permit to a vessel of
a length calculated from the length of
the permitted vessel immediately prior
to downsizing.

(d) Renewal. In addition to the
procedures and requirements of
§622.4(h) for commercial vessel permit
renewals, for a golden crab permit to be
renewed, the SRD must have received
reports for the permitted vessel, as
required by §622.5(a)(1)(v),
documenting that at least 5,000 Ib (2,268
kg) of golden crab were landed from the
South Atlantic EEZ by the permitted
vessel during at least one of the two 12-
month periods immediately prior to the
expiration date of the vessel permit.

§622.31 [Amended]

10. In §622.31, in paragraph (a) the
phrase ““or 622.17” is removed.

§622.35 [Amended]

11. In 8622.35, in paragraph (f), the
reference to *‘§622.17(h)” is removed
and “8622.17(b)” is added in its place.

12. In 8622.40, in paragraph (c)(3)(ii),
the reference to “*§622.17(h)” is
removed and “§622.17(b)” is added in
its place, and paragraph (d)(2)(ii) is
revised to read as follows:

§622.40 Limitations on traps and pots.
* * * * *

(d) * Kok

(2) * X %

(ii) Rope is the only material allowed
to be used for a buoy line or mainline
attached to a golden crab trap, except
that wire cable is allowed for a mainline
through December 31, 2000.

§622.45 [Amended]

13. In §622.45, in paragraph (f)(2), the
reference to *“§622.17(a)” is removed
and “§622.4(a)(2)(x)” is added in its
place.

[FR Doc. 98-28862 Filed 10-27-98; 8:45 am]
BILLING CODE 3510-22-F

SOCIAL SECURITY ADMINISTRATION

20 CFR Part 404
RIN 0960-AE30

Application of State Law in
Determining Child Relationship

AGENCY: Social Security Administration
(SSA).
ACTION: Final rules.

SUMMARY: These final regulations revise
our rules on determining whether a
natural child has inheritance rights
under appropriate State law and
therefore may be entitled to Social
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Security benefits as the child of an
insured worker. Specifically, they revise
our rules to explain which version of
State law we will apply, depending on
whether the insured is living or
deceased, how we will apply State law
requirements on time limits for
determining inheritance rights, and how
we will apply State law requirements
for a court determination of paternity.
They also clarify our current rule on
determining an applicant’s status as a
legally adopted child of an insured
individual.

EFFECTIVE DATE: These regulations are
effective November 27, 1998.

FOR FURTHER INFORMATION CONTACT: Lois
Berg, Legal Assistant, Office of Process
and Innovation Management, Social
Security Administration, 6401 Security
Boulevard, Baltimore, MD 21235, (410)
965-1713 or TTY (410) 966-5609. For
information on eligibility, claiming
benefits, or coverage of earnings, call
our national toll-free number, 1-800—
772-1213 or TTY 1-800-325-0778.

SUPPLEMENTARY INFORMATION:

Time for Determining Relationship of
Natural Child

Section 216(h)(2)(A) of the Social
Security Act (the Act) states in part that
in determining whether an applicant is
the child of a deceased insured
individual, the Commissioner of Social
Security (the Commissioner) shall apply
such law as would be applied in
determining the devolution of intestate
personal property by the courts of the
State in which the insured individual
was domiciled at the time of his or her
death.

A child of a valid marriage has
inheritance rights under the laws of all
States. When determining the
relationship of a child born out of
wedlock to a deceased insured person
under section 216(h)(2)(A), we have
always looked to the law that was in
effect in the insured’s State of domicile
at the time he or she died. Some Federal
courts have also interpreted the
provision this way. See Schaefer on
behalf of Schaefer v. Heckler, 792 F.2d
81 (7th Cir. 1986); Ramon v. Califano,
493 F. Supp. 158 (W.D. Tex. 1980); and
Allen v. Califano, 452 F. Supp. 205 (D.
Md. 1978).

Other courts have adopted different
interpretations. For example, in Owens
v. Schweiker, 692 F.2d 80 (9th Cir.
1982), the court held that section
216(h)(2)(A) should be read to require
the use of the State law of domicile that
was in effect at the time of our
determination on the child’s claim. We,
therefore, published a final rule (49 FR
21512) on May 22, 1984, amending

§404.354 of our regulations to clarify
and reinforce our policy on applying
State inheritance laws. However, after
we amended our regulations, we also
published Acquiescence Ruling (AR)
86-17(9) to clarify that we would apply
the Owens decision to claims of
children residing in the 9th Circuit. (We
are publishing a notice today to rescind
AR 86-17(9) effective with the effective
date of these final regulations.)

Still other courts have held that the
relevant law is the law in force at the
time the child applies for benefits (see
Cox on behalf of Cox v. Schweiker, 684
F.2d 310 (5th Cir. 1982); and Hart by
and through Morse v. Bowen, 802 F.2d
1334 (11th Cir. 1986)).

Recognizing that the language in
section 216(h)(2)(A) could be viewed as
ambiguous and has not been interpreted
the same by all courts, we are amending
our policy as stated in 8 404.354(b). We
believe that a policy that permits us to
apply any of several potentially
applicable State inheritance laws would
best effectuate Congress’ intent with
regard to serving the interests of a
surviving child born out of wedlock.
Therefore, when the insured is
deceased, we will determine the status
of such a child by applying the State
inheritance law that is in effect when
we adjudicate the child’s claim for
benefits. If the child does not have
inheritance rights under that version of
State law, we will apply the State law
that was in effect when the insured
died, or any version of State law in
effect from the time the child first could
be entitled to benefits based on his or
her application until the time we make
our final decision on the claim,
whichever version is more beneficial to
the child.

We also explain in these final
regulations how we will determine
which law was in effect as of the date
of death. First we will look to the
inheritance law that was in effect on the
date of the insured’s death. Then, if a
law enacted after the insured’s death is
retroactive to the date of his or her
death, we will apply that law. However,
if a law in effect at the time of death was
later declared unconstitutional, we will
apply the State law which superseded
the unconstitutional law.

Regarding the child of a living insured
worker, our rule in §404.354(b)
provided that the Commissioner will
apply the inheritance law that was in
effect when the child’s claim was filed.
We are amending §8§ 404.354 and
404.355 to clarify that we will look to
the versions of State inheritance laws
that were in effect from the first month
for which the child could be entitled to
benefits up to and including the time of

our final decision and we will apply the
version most beneficial to the child.

State Law Time Limits

As previously stated, section
216(h)(2)(A) of the Act provides that, in
determining whether an applicant is the
child of a deceased insured individual,
the Commissioner shall apply such law
as would be applied in determining the
devolution of intestate personal
property by the courts of the State in
which the insured individual was
domiciled at the time of his or her
death. That section further states that an
applicant who, according to such law,
would have the same status relative to
taking intestate personal property as a
child or parent shall be deemed such
respective child or parent.

Many State laws impose time limits
within which someone must act to
establish paternity for purposes of
intestate succession. Such time limits
are intended to provide for an orderly
and expeditious settlement of estates.
Since this is not the purpose of Social
Security benefits for children, we
provide in these final regulations that
we will not apply a State’s time limits
within which a child’s relationship
must be established when we determine
the child’s status under section
216(h)(2)(A). Not applying time limits is
consistent with our belief that such a
policy on applying State inheritance
laws will best serve the interests of the
children Congress sought to protect
when it enacted section 216(h)(2)(A) of
the Act.

Court Order Requirements

Some State laws require a court
determination of paternity for a child
born out of wedlock to have inheritance
rights. In determining a child’s status
under section 216(h)(2)(A), our policy
has been to require that a claimant
submit a court determination of
paternity if one is required under State
inheritance law. However, we are
revising this policy by stating in these
rules that, regarding a State that requires
a court determination of paternity, we
will use the standard of proof that the
State court would use as the basis for
such a determination, but we will not
actually require a determination by a
State court. Of course, if a State court
with jurisdiction over the matter
declares that a child can take a child’s
share of an insured individual’s estate
under intestate inheritance laws, or if a
State court determines a child’s
paternity and such determination would
prevail in that State’s intestacy
proceedings, SSA could generally rely
on such State court findings. So, while
we will not require an applicant to
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obtain a State court’s determination, we
will be guided by such determination
that an applicant has obtained, subject
to the prerequisites stated in Social
Security Ruling 83-37c for accepting
State court determinations. Those
prerequisites are: (1) an issue in a claim
for Social Security benefits previously
has been determined by a State court of
competent jurisdiction; (2) this issue
was genuinely contested before the State
court by parties with opposing interests;
(3) the issue falls within the general
category of domestic relations law; and
(4) the resolution by the State trial court
is consistent with the law enunciated by
the highest court in the State.

If we evaluate paternity by using the
same standards that the appropriate
State court would use if the issue were
properly before it, we believe we will
satisfy the intent of section 216(h)(2)(A)
that we apply *‘such law as would be
applied” by the State court to determine
inheritance rights. We believe that the
requirement of section 216(h)(2)(A) to
apply State law will be satisfied if we
apply the same substantive standard as
a State court would apply to determine
paternity.

Legally Adopted Child

The provisions for paying benefits to
children of an insured individual were
added to the Act by the Social Security
Act Amendments of 1939 (Public Law
76-379). Our policy for determining
whether an applicant qualifies as the
“child” of an insured individual has
always been that we apply State law on
inheritance rights to determine the
status under the Act of a natural child,
i.e., biological child, and State law on
adoption to determine the status of a
child legally adopted by the insured. To
avoid any uncertainty about our policy,
we are amending our regulations to state
more clearly how we determine a
child’s status as an individual’s natural
child or adopted child.

Section 202(d)(1) of the Act provides
for benefits to a child as defined in
section 216(e) of the Act. Section 216(e)
states, in part, that the term ““child”
means the child or legally adopted child
of an individual. Section 216(e) further
states the requirements for a person to
be deemed the legally adopted child of
a deceased individual. Section 216(e)
thus distinguishes between a natural
child and an adopted child.

Further, section 216(h)(2)(A) provides
that the status of an applicant for
benefits as a child (as opposed to a
legally adopted child, a stepchild, or
other type of individual who can qualify
under section 216(e) of the Act as a
““child” for purposes of section 202(d) of
the Act) is determined by applying the

law on devolution of intestate personal
property that would be applied by the
courts in the State of the insured
individual’s domicile. This is a test for
the status of a natural child.

The legislative history of sections
216(e) and 216(h)(2)(A) shows that
Congress intended us to use section
216(h)(2)(A) to determine the status of
natural children. Section 209(k),
enacted in 1939, provided the first
definition of ““child” by stating in part
that the term means the child of an
individual, the stepchild of an
individual, and a child legally adopted
by an individual before the adopting
individual attained age 60 and prior to
the beginning of the twelfth month
before the month in which he or she
died. Section 209(m), also enacted in
1939, contained language that is the
same as the present section 216(h)(2)(A)
and described how we determine
whether an applicant is the child of the
insured individual.

Then in 1946, Congress amended
section 209(k) to allow some children
adopted by individuals aged 60 or older
to receive benefits. Congress’
explanation of the amended section
209(k) was that under existing
provisions of the Act, a stepchild or an
adopted child is not a ““child” for
benefit purposes unless certain
conditions are met. H.R. Rep. No. 2526,
79th Cong., 2d Sess. 26 (1946); S. Rep.
No. 1862, 79th Cong., 2d Sess. 34
(1946). Thus, since the first provision
for paying benefits to children of an
insured worker, there has been a clearly
defined distinction between natural
children and adopted children and
clearly defined conditions for
determining the status of an adopted
child, which conditions are not affected
by section 216(h)(2)(A).

Along with the structure of the Act
and the legislative history of provisions
defining “‘child,” we have consistently
interpreted the State intestacy law
provisions of section 216(h)(2)(A) as not
applying to children legally adopted by
the insured individual. Our first
regulation on the status of a child was
published in 1940. That regulation
defined a “child” as a son or daughter
(by blood) of a wage earner and then
went on to define ““adopted children.”
5 FR 1880 (May 21, 1940). We have
maintained that position from the first
regulation to the present. In the present
§404.354, we state that a child may be
related to the insured as a natural child,
legally adopted child, stepchild,
grandchild, stepgrandchild, or equitably
adopted child. In §404.355, we explain
the conditions for eligibility as a natural
child, which include applying State
inheritance law, and in § 404.356 we

state the requirement for eligibility as a
legally adopted child.

In these final regulations, we are
amending 8§ 404.356 to explicitly
provide that we will determine an
applicant’s status as a legally adopted
child by applying the adoption laws of
the State or foreign country where the
adoption took place.

Addition of Northern Mariana Islands

Further, we are adding the Northern
Mariana Islands to the names of entities
whose laws we will use to determine a
child’s relationship to the insured
individual, depending on his or her
permanent home.

Comments on Notice of Proposed
Rulemaking (NPRM)

On January 30, 1997, we published
proposed rules in the Federal Register
at 62 FR 4494 and provided a 60-day
period for interested individuals to
comment. We received three letters with
comments. One commenter said the
proposed regulations’ use of the law
most beneficial to the interests of the
child is a positive change which is
consistent with the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 (Public Law
104-193). Following are summaries of
the other two comments and our
responses to them.

Comment: One commenter suggested
that a mechanism be implemented
whereby SSA would notify the State
Child Support Enforcement agency of
all paternity determinations we make.

Response: A determination of
paternity made by SSA is not the
equivalent of an administrative order of
paternity required by the States.
Paternity determinations made by SSA
are used only for SSA purposes.

Comment: One commenter was
concerned that proposed § 404.355
might be interpreted such that a child
born out of wedlock for whom paternity
was not established while the insured
was alive would not qualify as the child
of the insured. The commenter
suggested that we add clarifying
language to § 404.355(a)(3) to address
this issue.

Response: We have revised
§404.355(a) to clarify that paragraphs 1
through 4 are alternative means of
establishing a child’s status under the
Act. As revised, subsection (a) provides
that a child may be eligible for benefits
as the insured’s natural child if the
child qualifies under any of the four
paragraphs.

After considering the comments on
the proposed regulations, we have
revised §404.355(a), as discussed in the
response to the public comment. We
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have also revised paragraph (b)(3) of
§404.355 to clarify the rule on selecting
the State law that we apply in
determining the relationship between a
child and an insured individual when
the insured is alive at the time the child
applies for benefits on the insured’s
earnings record. As revised, paragraph
(b)(3) provides that we determine the
State where the insured individual had
his or her permanent home when the
child applies for child’s insurance
benefits, and we apply the law of that
State. In addition, we have made several
minor, nonsubstantive revisions to the
rules. With these exceptions, we are
publishing the proposed regulations
unchanged as final regulations.

Regulatory Procedures

Regulatory Flexibility Act

We certify that these final regulations
will not have a significant economic
impact on a substantial number of small
entities because they affect only
individuals. Therefore, a regulatory
flexibility analysis as provided in the
Regulatory Flexibility Act, as amended,
is not required.

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final rules do not
meet the criteria for a significant
regulatory action under Executive Order
12866. Thus, they were not subject to
OMB review.

Paperwork Reduction Act

These final regulations impose no
additional reporting or recordkeeping
requirements necessitating clearance by
OMB.

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Blind, Disability benefits,
Old-Age, Survivors and Disability
Insurance, Reporting and recordkeeping
requirements, Social Security.

(Catalog of Federal Domestic Assistance
Program Nos. 96.001 Social Security-
Disability Insurance; 96.002 Social Security-
Retirement Insurance; 96.004 Social Security-
Survivors Insurance)

Dated: October 20, 1998.
Kenneth S. Apfel,
Commissioner of Social Security.

For the reasons set out in the
preamble, we are amending subpart D of
part 404 of chapter I11 of title 20 of the
Code of Federal Regulations as set forth
below.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

Subpart D—[Amended]

1. The authority citation for subpart D
of part 404 continues to read as follows:

Authority: Secs. 202, 203(a) and (b), 205(a),
216, 223, 225, 228(a)—(e), and 702(a)(5) of the
Social Security Act (42 U.S.C. 402, 403(a)
and (b), 405(a), 416, 423, 425, 428(a)—(e), and
902(a)(5)).

2. Section 404.354 is revised to read
as follows:

§404.354 Your relationship to the insured.

You may be related to the insured
person in one of several ways and be
entitled to benefits as his or her child,
i.e., as a natural child, legally adopted
child, stepchild, grandchild,
stepgrandchild, or equitably adopted
child. For details on how we determine
your relationship to the insured person,
see §8404.355 through 404.359.

3. Section 404.355 is revised to read
as follows:

§404.355 Who is the insured’s natural
child?

(a) Eligibility as a natural child. You
may be eligible for benefits as the
insured’s natural child if any of the
following conditions is met:

(1) You could inherit the insured’s
personal property as his or her natural
child under State inheritance laws, as
described in paragraph (b) of this
section.

(2) You are the insured’s natural child
and the insured and your mother or
father went through a ceremony which
would have resulted in a valid marriage
between them except for a ““‘legal
impediment” as described in
§404.346(a).

(3) You are the insured’s natural child
and your mother or father has not
married the insured, but the insured has
either acknowledged in writing that you
are his or her child, been decreed by a
court to be your father or mother, or
been ordered by a court to contribute to
your support because you are his or her
child. If the insured is deceased, the
acknowledgment, court decree, or court
order must have been made or issued
before his or her death. To determine
whether the conditions of entitlement
are met throughout the first month as
stated in §404.352(a), the written
acknowledgment, court decree, or court
order will be considered to have
occurred on the first day of the month
in which it actually occurred.

(4) Your mother or father has not
married the insured but you have
evidence other than the evidence

described in paragraph (a)(3) of this
section to show that the insured is your
natural father or mother. Additionally,
you must have evidence to show that
the insured was either living with you
or contributing to your support at the
time you applied for benefits. If the
insured is not alive at the time of your
application, you must have evidence to
show that the insured was either living
with you or contributing to your support
when he or she died. See §404.366 for
an explanation of the terms ““living
with’”” and “‘contributions for support.”

(b) Use of State Laws—(1) General. To
decide whether you have inheritance
rights as the natural child of the
insured, we use the law on inheritance
rights that the State courts would use to
decide whether you could inherit a
child’s share of the insured’s personal
property if the insured were to die
without leaving a will. If the insured is
living, we look to the laws of the State
where the insured has his or her
permanent home when you apply for
benefits. If the insured is deceased, we
look to the laws of the State where the
insured had his or her permanent home
when he or she died. If the insured’s
permanent home is not or was not in
one of the 50 States, the Commonwealth
of Puerto Rico, the Virgin Islands,
Guam, American Samoa, or the
Northern Mariana Islands, we will look
to the laws of the District of Columbia.
For a definition of permanent home, see
§404.303. For a further discussion of
the State laws we use to determine
whether you qualify as the insured’s
natural child, see paragraphs (b)(3) and
(b)(4) of this section. If these laws would
permit you to inherit the insured’s
personal property as his or her child, we
will consider you the child of the
insured.

(2) Standards. We will not apply any
State inheritance law requirement that
an action to establish paternity must be
taken within a specified period of time
measured from the worker’s death or the
child’s birth, or that an action to
establish paternity must have been
started or completed before the worker’s
death. If applicable State inheritance
law requires a court determination of
paternity, we will not require that you
obtain such a determination but will
decide your paternity by using the
standard of proof that the State court
would use as the basis for a
determination of paternity.

(3) Insured is living. If the insured is
living, we apply the law of the State
where the insured has his or her
permanent home when you file your
application for benefits. We apply the
version of State law in effect when we
make our final decision on your
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application for benefits. If you do not
qualify as a child of the insured under
that version of State law, we look at all
versions of State law that were in effect
from the first month for which you
could be entitled to benefits up until the
time of our final decision and apply the
version of State law that is most
beneficial to you.

(4) Insured is deceased. If the insured
is deceased, we apply the law of the
State where the insured had his or her
permanent home when he or she died.
We apply the version of State law in
effect when we make our final decision
on your application for benefits. If you
do not qualify as a child of the insured
under that version of State law, we will
apply the version of State law that was
in effect at the time the insured died, or
any version of State law in effect from
the first month for which you could be
entitled to benefits up until our final
decision on your application. We will
apply whichever version is most
beneficial to you. We use the following
rules to determine the law in effect as
of the date of death:

(i) If a State inheritance law enacted
after the insured’s death indicates that
the law would be retroactive to the time
of death, we will apply that law; or

(ii) If the inheritance law in effect at
the time of the insured’s death was later
declared unconstitutional, we will
apply the State law which superseded
the unconstitutional law.

4. Section 404.356 is amended by
adding a sentence at the end to read as
follows:

§404.356 Who is the insured’s legally
adopted child?

* * *We apply the adoption laws of
the State or foreign country where the
adoption took place, not the State
inheritance laws described in § 404.355,
to determine whether you are the
insured’s legally adopted child.

[FR Doc. 98-28707 Filed 10-27-98; 8:45 am]
BILLING CODE 4190-29-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101

[Docket No. 97N-0524]

Food Labeling: Warning and Notice
Statement; Labeling of Juice Products;
Technical Scientific Workshops;
Requests for Additional Time to
Achieve the Pathogen Reduction
Standard

AGENCY: Food and Drug Administration,
HHS.

ACTION: Technical scientific workshops;
requests for additional time to achieve
the pathogen reduction standard; rule
related.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
two technical scientific workshops to
discuss and clarify issues related to the
implementation of the agency’s rule
requiring a warning statement for
certain juice products. In particular, the
workshops will address the pathogen
reduction interventions that have been
developed for citrus juice production
and the methods for measuring and
validating such systems. FDA is also
announcing a process by which
individual manufacturers of citrus
juices may request additional time,
beyond the current compliance date of
November 5, 1998, to implement a
validated system of control measures
that achieves the required reduction in
pathogenic microorganisms.
Manufacturers who implement such
control measures will not be required to
use the warning statement on their juice
products. These actions are being taken
in response to requests from several
fresh citrus juice manufacturers that
have indicated they want to implement
improved controls but need additional
time to do so.

DATES: The technical scientific
workshops will be held on November
12, 1998, and on November 19, 1998.
Both workshops will be from 8:30 a.m.
to 5:30 p.m. Registration for the
workshops will be provided on a first
come, first served basis and must be
received by November 6, 1998.

Individual fresh citrus juice producers
may request additional time to comply
with the pathogen reduction standard in
§101.17(g)(7)(i) (21 CFR 101.17(g)(7)(i))
until December 19, 1998. For requests
for additional time, see the FDA District
Directors listed under the
SUPPLEMENTARY INFORMATION section of
this document.

ADDRESSES: The technical scientific
workshops will be held at the following
locations:

The November 12, 1998, workshop
will be held at the Citrus Research
and Education Center, University of
Florida, Lake Alfred, FL 33850,
941-956-1151 and

the November 19, 1998, workshop
will be held at the FDA District
Office, 19900 MacArthur Blvd.,
suite 300, Irvine, CA 90015-2486,
949-252-7592.

For requests for additional time, see
the FDA District Directors listed under
the SUPPLEMENTARY INFORMATION section
of this document.

FOR FURTHER INFORMATION CONTACT:

To register for a technical workshop,
please contact Catherine M. DeRoever,
Center for Food Safety and Applied
Nutrition (CFSAN) (HFS-22), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-205-4251,
FAX 202—-205-4970 or e-mail
‘“‘cderoeve@bangate.fda.gov’’.
Registration information (including
name, title, firm name, address,
telephone and fax numbers) must be
received no later than November 6,
1998.

For information on requests for
additional time to achieve the pathogen
reduction standard, please contact, as
listed in the SUPPLEMENTARY
INFORMATION section of this
document, the Director of the FDA
District Office in which the firm is
located.

If you need special accommodations
due to a disability, please contact
Catherine M. DeRoever at the previous
address at least 7 days in advance.

Interested persons should note that
additional information regarding the
technical scientific workshops, making
requests for additional time and other
relevant information will be posted on
CFSAN'’s web site,
“www.cfsan.fda.gov,” as it becomes
available. Accordingly, such persons
may wish to visit that web site on a
regular basis until the workshop
convenes.

SUPPLEMENTARY INFORMATION: Requests
by individual citrus firms for additional
time to implement control measures and
validate that the process achieves the
pathogen reduction in § 101.17(g)(7)(i)
should be addressed to the Director of
the FDA District in which the firm is
located. For firms in Florida, Texas,
Arizona, and California the addresses
are:

Douglas Tolen, District Director, FDA
Florida District Office, 7200 Lake
Ellenor Dr., suite 120, Orlando, FL
32809, 407-475-4700;
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Joseph Baca, District Director, FDA
Dallas District Office, 3310 Live Oak St.,
Dallas, TX 75204, 214-655-5315; or

Elaine C. Messa, District Director,
FDA Los Angeles District Office, 19900
MacArthur Blvd., suite 300, Irvine, CA
92612-2445, 949-798-7714.

In the Federal Register of July 8, 1998
(63 FR 37030), FDA published a final
regulation that requires a warning
statement on fruit and vegetable juice
products that have not been processed
to prevent, reduce, or eliminate
pathogenic microorganisms that may be
present in such juices. The regulation
provides that the warning statement
requirement does not apply to a juice
that has been processed in a manner
that will produce, at a minimum, a
reduction in the pertinent
microorganism of at least a 5-log
magnitude (i.e., 100,000 fold). In the
preamble to the proposed rule (63 FR
20486, April 24, 1998), FDA recognized
that pasteurization is a process that can
produce the 5-log reduction. The agency
also noted that manufacturers may be
able to use other technologies and
practices, individually or in
combination (such as a combination of
eliminating use of drops, brushing,
washing and using sanitizers) to achieve
the 5-log reduction, provided that the
manufacturer’s process is validated to
achieve the 5-log reduction in the target
microorganism.

In the preamble to the final
regulation, FDA stated its expectation
that citrus juice processors should be
able to achieve and validate a 5-log
reduction without pasteurization (63 FR
37030 at 37042). FDA also indicated
that it would be willing to meet with
manufacturers or groups of
manufacturers to discuss and evaluate
their proposed processes. In addition,
FDA stated that in order to help
processors meet the pathogen reduction
standard, the agency would make
available, in accordance with 21 CFR
part 20 of its regulations, information
received by the agency regarding
processes that have been validated to
achieve a 5-log reduction.

FDA has received requests from
several manufacturers of fresh citrus
juice for 18-additional months beyond
the November 5, 1998, compliance date
for the warning statement requirement
to permit such firms to develop and to
validate procedures that will achieve
the 5-log reduction in citrus juices. In
discussions with the agency, there was
evidence of widespread confusion
among juice manufacturers as to how
FDA expects the 5-log reduction to be
achieved.

Upon consideration of the fresh citrus
juice manufacturers’ request and in light

of other information before the agency
regarding progress made by some citrus
juice manufacturers in identifying
effective mechanisms for pathogen
reduction, FDA has developed a two-
part strategy to respond to these
requests. First, FDA will sponsor two
technical scientific workshops for the
citrus juice industry, open to the public,
on November 12 and November 19,
1998. Each workshop will include a
discussion of the control measures of
which FDA is aware that are being used
for citrus juice production and of the
methods for measuring and validating
the effectiveness of the measures in
reducing pathogens. FDA believes that
these workshops will provide an
opportunity for industry representatives
and other members of the public to
share information regarding control
measures that are believed to achieve
the 5-log reduction. Participants are
requested to bring to the workshop at
least 150 copies of any written or
published materials they wish to
distribute at the workshop. Agency
experts will be available to answer
technical questions.

Second, as noted, several firms have
requested that FDA extend the final
rule’s compliance date for citrus juices
to permit those firms additional time to
develop and validate intervention
measures that achieve the 5-log
pathogen reduction standard. FDA
believes that a formal extension of the
rule’s compliance date is not feasible in
the current circumstances because such
extension would arguably require notice
and comment rulemaking. Nevertheless,
FDA believes that under certain
conditions (which are enumerated as
follows), it would be an appropriate
exercise of the agency’s enforcement
discretion to suspend enforcement of
the final rule for a limited period of
time. In particular, FDA will consider
such an exercise of its enforcement
discretion for those citrus juice
producers who no later than December
19, 1998, request such consideration
and who make the following
commitments in writing:

(1) The firm agrees to use the time
period between November 4, 1998, and
July 8, 1999, to develop, adapt, and
validate procedures that are sufficient to
achieve a 5-log reduction in the
pertinent microorganism; and,

(2) The firm agrees to establish
interim protection measures in the form
of a system that applies hazard analysis
and critical control point (HACCP)
principles. This interim system will
include, at a minimum, good
manufacturing practices and specific
control measures such as chemical
washing and brushing of the fruit,

sanitizing, culling of damaged fruit, and
utilization of only those types of fruit
with skins that are sufficiently smooth
and durable to be cleanable and to
remain intact after cleaning; and,

(3) The firm agrees to comply with the
provisions of the warning label
regulation (8 101.17 (g)) no later than
July 8, 1999. As a result of this
commitment, the firm will use the
warning label on its products beginning
July 8, 1999, if it has been unable to
implement validated control measures
that achieve the 5-log reduction.

FDA believes that this two-part
strategy is reasonable and will provide
appropriate public health protection. As
noted in the warning statement
rulemaking, because the warning
statement provides consumers with
important information about the risk of
foodborne illness, the warning
requirement contributes to public health
protection in that it allows consumers to
make informed purchase decisions. In
FDA'’s view, this warning statement
requirement is primarily an interim step
designed to reduce the risk of fresh juice
consumption pending completion of a
final HACCP rule and its
implementation. However, because the
warning statement requirement may
nevertheless allow contaminated juice
products to reach the marketplace, FDA
does not expect the statement to be as
effective in protecting consumers as
would a validated 5-log reduction
program. FDA believes it is appropriate
to consider exercising its enforcement
discretion where, as a result of such
exercise, the agency can provide an
incentive for citrus juice processing
firms to produce safe juice earlier than
such firms would otherwise do.

Because of the relationship between
particular provisions in the warning
statement regulation and the HACCP
proposal, FDA is announcing its
intention to reopen the comment period
on the juice HACCP proposal (63 FR
20450) entitled ““Hazard Analysis and
Critical Control Point (HACCP);
Procedures for the Safe and Sanitary
Processing and Importing of Juice.” This
reopening will allow information and
data presented at the workshop to be
included in the record of the HACCP
rulemaking. A Federal Register
document announcing the reopening of
the juice HACCP proposal comment
period will be published at a later date.

Transcripts of the workshops will be
prepared. Copies of the transcripts may
be requested in writing from the
Freedom of Information Office (HFI-35),
Food and Drug Administration, 5600
Fishers Lane, rm. 12A-16, Rockville,
MD 20857, approximately 15-working
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days after the meetings at a cost of 10
cents per page.

Dated: October 23, 1998.
William B. Schultz,
Deputy Commissioner for Policy.
[FR Doc. 98-28901 Filed 10-23-98; 3:47 pm]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 172
[Docket No. 97F-0388]
Food Additives Permitted For Direct

Addition to Food For Human
Consumption; Polydextrose

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to permit
aqueous transition metal catalytic
hydrogenation in the production of
polydextrose and to adopt the
specifications for polydextrose of the
Food Chemicals Codex, 4th ed., 1996.
This action is in response to a petition
filed by Cultor Food Science, Inc.
DATES: This regulation is effective
October 28, 1998; written objections and
requests for a hearing by November 27,
1998. The Director of the Office of the
Federal Register approves the
incorporation by reference in
accordance with 5 U.S.C 552(a) and 1
CFR part 51 of certain publications in
§172.841(b) (21 CFR 172.841(b),
October 28, 1998.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Rosalie M. Angeles, Center for Food
Safety and Applied Nutrition (HFS—
206), Food and Drug Administration,
200 C St. SW., Washington, DC 20204,
202-418-3107.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
September 25, 1997 (62 FR 50387), FDA
announced that a food additive petition
(FAP 7A4556) had been filed by Cultor
Food Science, Inc., 205 East 42d St.,
New York, NY 10017, proposing that
§172.841 Polydextrose (21 CFR 172.841)
be amended to permit aqueous
transition metal catalytic hydrogenation
in the production of polydextrose and to
adopt the specifications for

polydextrose of the Food Chemicals
Codex, 4th ed., 1996, pp. 297-300.

The proposed optional transition
metal catalytic hydrogenation step in
the production of polydextrose yields a
partially reduced form of polydextrose
in which the glucose moiety of glucose-
terminated polydextrose polymers and
the residual glucose monomers are
converted to sorbitol moieties. The
petitioner submitted data demonstrating
that this partially reduced form of
polydextrose is functionally equivalent
to the currently regulated polydextrose
and that no new chemical species are
formed as a result of the proposed
hydrogenation step. These data also
show that the components of
polydextrose produced by the proposed
hydrogenation step are the same as the
compounds of the currently regulated
polydextrose and that only the relative
amounts of sorbitol-terminated
polydextrose and of free sorbitol are
changed. The proposed adoption of the
specifications for polydextrose in the
Food Chemicals Codex, 4th ed., will
allow the partially reduced form of
polydextrose, with increased residual
free sorbitol, to meet the specifications
for polydextrose.

No new uses and no changes in
current use levels of polydextrose are
proposed in the petition. Polydextrose
produced by the proposed
hydrogenation step is expected to be
used as a replacement for the currently
regulated polydextrose. Therefore, FDA
concludes that there will be no increase
in dietary exposure to polydextrose
from the promulgation of this
amendment to the regulation (Ref. 1).

Based on its evaluation of the data in
the petition and other relevant material
in its files, FDA concludes that the
reduced form of polydextrose produced
by the proposed optional hydrogenation
step is safe, that it will achieve its
intended technical effect, and that
therefore, the regulations should be
amended as set forth below.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in §171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact

on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

Any person who will be adversely
affected by this regulation may at any
time on or before November 27, 1998,
file with the Dockets Management
Branch (address above) written
objections thereto. Each objection shall
be separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in
response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

Reference

The following reference has been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Memorandum dated September 27,
1997, from M. DiNovi, Division of Product
Manufacture and Use, FDA, to R. M. Angeles,
Division of Product Policy, FDA.

List of Subjects in 21 CFR Part 172

Food additives, Reporting and
recordkeeping requirements,
Incorporation by reference.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
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of Food and Drugs and redelegated to
the Director, Center for Food Safety and
Applied Nutrition, 21 CFR part 172 is
amended as follows:

PART 172—FOOD ADDITIVES
PERMITTED FOR DIRECT ADDITION
TO FOOD FOR HUMAN
CONSUMPTION

1. The authority citation for 21 CFR
part 172 continues to read as follows:

Authority: 21 U.S.C. 321, 341, 342, 348,
371, 379%e.

2. Section 172.841 is amended by
revising paragraphs (a)(2) and (b) to read
as follows:

§172.841 Polydextrose.
* * * * *
a * * *

(2) Polydextrose may be partially
neutralized with potassium hydroxide,
or partially reduced by transition metal
catalytic hydrogenation in agueous
solution.

(b) The additive meets the
specifications of the “Food Chemicals
Codex,” 4th ed. (1996), pp. 297-300,
which is incorporated by reference in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. Copies are available from
the National Academy Press, 2101
Constitution Ave. NW., Washington, DC
20418, or may be examined at the
Center for Food Safety and Applied
Nutrition’s Library, Food and Drug
Administration, 200 C St. SW., rm.
3321, Washington, DC, or at the Office
of the Federal Register, 800 North
Capitol St. NW., suite 700, Washington,
DC.

* * * * *

Dated: October 18, 1998.
L. Robert Lake,

Director, Office of Policy, Planning and
Strategic Initiatives, Center for Food Safety
and Applied Nutrition.

[FR Doc. 98-28780 Filed 10-27-98; 8:45 am]

BILLING CODE 4160-01-F

POSTAL SERVICE

39 CFR Part 111
[Docket No. R97-1]

Amendments to the Rate, Fee, and
Classification Changes and the
Domestic Mail Manual Implementation
Standards

AGENCY: Postal Service.
ACTION: Final rule.

SUMMARY: This final rule sets forth
revised rates, fees, and mail preparation
standards for In-County Periodicals

automation mail, Destination Delivery
Unit Parcel Post, and Library Mail
adopted by the Postal Service in the
October 5, 1998, Decision of the
Governors of the Postal Service in Postal
Rate Commission Docket No. R97-1. It
also contains corrections and additions
to the implementation standards in the
final rule published in the Federal
Register on Tuesday, July 14, 1998 (63
FR 37946).

EFFECTIVE DATE: This final rule is
effective at 12:01 a.m. on January 10,
1999.

FOR FURTHER INFORMATION CONTACT:
Lynn M. Martin, 202—268-6351.
SUPPLEMENTARY INFORMATION: In their
Decision on June 29, 1998, in Docket
No. R97-1, the Governors of the Postal
Service returned three matters to the
Postal Rate Commission for
reconsideration. On September 24,
1998, the Commission issued its further
Recommended Decision on those
matters. The Governors approved the
rate and classification changes included
within the further Recommended
Decision on October 5, 1998, and the
Board set the implementation date for
these changes as January 10, 1999, to
coincide with the other changes from
Docket No. R97-1 being implemented
on that date. The categories affected by
these changes are In-County Periodicals
automation mail, Destination Delivery
Unit Parcel Post, and Library Mail.

This rule contains the Domestic Mail
Manual changes adopted by the Postal
Service to implement the Governors’
October 5, 1998, decision. This rule also
contains clarifications, corrections, and
additions to the final rule published in
the Federal Register on July 14, 1998
(63 FR 37946) that contained Domestic
Mail Manual changes adopted by the
Postal Service to implement the June 29,
1998, Decision of the Governors of the
Postal Service in Postal Rate
Commission Docket No R97-1. Part A of
this rule contains revisions to portions
of the July 14, 1998, Federal Register
that did not contain Domestic Mail
Manual language. Part B describes the
changes to the Domestic Mail Manual.
Part C contains the revisions to the
Domestic Mail Manual. The DMM
amendments and revisions published in
this rule reflect renumbering of the
DMM based on revisions published
subsequent to the July 14 final rule. The
revised DMM standards will take effect
on January 10, 1999.

A. Corrections to the Federal Register

In the Federal Register issue of July
14, 1998 (63 FR 37946) on page 37950,
third column, under 5a, delete the third
sentence and replace it with the

following: “Nonprofit ECR pound rates
will decrease. Nonprofit subclass pound
rates will increase.”

In the Federal Register issue of July
14, 1998 (63 FR 37946) on page 38033,
third column, delete the last sentence
and replace it with the following: “An
appropriate amendment to 39 CFR 111.3
will be published to reflect these
changes.”

B. Domestic Mail Manual Amendments
and Revisions

1. C010.1.3 is amended to reflect the
new oversized Parcel Post dimensions.

2. C050.5.0 is amended to clarify that
merchandise samples prepared with
detached address labels are considered
irregular parcels only if they are not
letter-size and are not flat-size. This
means that merchandise samples that
are letter-size or flat-size as defined in
C050 will not be subject to the residual
shape surcharge.

3. D100.2.1 is amended to change the
phrase “‘single-piece rate Priority Mail”
to “Priority Mail.”

4. D100.2.6 is amended to change the
phrase “‘single-piece rate Priority Mail”’
to “Priority Mail.”

5. E630.2.5 concerning eligibility of
Bound Printed Matter for the barcoded
discount is revised to remove references
to 5-digit bundles when preparing
Presorted Bound Printed Matter under
the sortation requirements for
machinable parcels. This section is
further corrected to refer to 5-digit
bundles under the provisions for
preparing bedloaded bundles, and to
clarify that such 5-digit bundles may
qualify for the barcoded discount. Other
sortation levels of bedloaded bundles
will not qualify for the barcoded
discount.

6. The requirements for eligibility of
Special Standard Mail for barcoded
discounts are moved from E630.4.7 to
E630.3.1.

7. E630.5.1 is revised to add
requirements for eligibility of Library
Mail for Presorted 5-digit rates and
Presorted BMC rates. The requirements
for eligibility of Library Mail for
barcoded discounts are moved from
E630.5.8 to E630.5.1. E630.5.3, which
specified that mailings of 1,000 or more
identical weight pieces of single-piece
rate Library Mail must be presorted, is
deleted. Single-piece rate Library Mail
mailings of 1,000 or more identical-
weight pieces will no longer be required
to be presorted. E630.5.4 through
E630.5.7 is renumbered as E630.5.3
through E630.5.6.

8. Former E630.6.0, Bulk Parcel Post,
is renumbered as E630.7.0.
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9. E630.6.0 is added for the eligibility
requirements for presorted Library Mail
rates.

10. E652.3.2c is added to include
information previously located in
P750.2.12 that requires a mailer of a
Parcel Post mailing that contains pieces
eligible for more than one destination
entry discount to physically separate
pieces into groups by destination entry
discount at the time of verification.

11. E651.3.3 and E652.3.4c are
amended to specify that mailers must
contact a destination delivery unit
(DDU) by telephone at least 24 hours in
advance to make an appointment for a
drop shipment. The language indicating
that mailers desiring electronic
confirmation of DDU mail entry must
also schedule a DDU appointment
through the district control center is
deleted because electronic confirmation
will not be available for all DDUs on
January 10, 1999. It is expected that all
DDUs will become part of the electronic
appointment system (DSAS) by the
summer of 1999 when the system will
become web-based. Between January 10,
1999, and the implementation of the
web-based system, mailers desiring
appointments with electronic
confirmation at those DDUs that are
currently on the electronic system may
continue to use DSAS for those DDU
drop shipment appointments. However
mailers scheduling DDU appointments
using DSAS must also telephone the
DDU at least 24 hours in advance to
confirm the drop shipment.

12. Amendments are made to Exhibits
E652.5.0, E652.6.0, and E652.7.0.

13. M012.3.5 is added to reflect the
requirement for a “‘Presorted”” marking
in addition to the “Library Mail”’ or
“Library Rate’” marking when mailing at
presorted Library Mail rates.

14. Exhibit M03.1.3, 3-Digit Content
Identifier Numbers, is amended to add
use of the content identifier numbers
currently assigned for use with sacks of
presorted Special Standard with
presorted Library Mail.

15. M033.1.7 is revised to note that
origin/entry 3-digit/scheme tray and
sack preparation is applicable to all mail
except flat-size Periodicals. DMM
MO033.1.8 is added to describe
mandatory/optional preparation of
origin/entry SCF sacks for flat-size
Periodicals.

16. The heading of M045.4.3 is
amended to show pallet presort levels
for presorted Library Mail.

17. M630.5.0 is revised to add
provisions for marking and presorting
mail to qualify for presorted Library
Mail rates. These marking and sortation
requirements are similar to those for
presorted Special Standard Mail.

18. Exhibit P710.3.3b, Rate Category
Abbreviations Standard Mail (A), is
amended to delete the code and rate
category description ““SP Single-Piece
Rate (when fewer than 200 pieces
accompany automation rate mail)” that
appears at the bottom of this exhibit.

19. P750.2.13 is revised for clarity and
simplicity. Information concerning
separation of Parcel Post destination
entry discount mail at the time of
verification previously contained in this
section is moved to E652.3.2c.

20. R200.2.2 is amended to reflect
revised Periodicals In-County
automation per-piece rates.

21. R600.5.4 is amended to reflect
revised Parcel Post destination delivery
unit (DDU) rates.

22. R600.6.0 is amended to delete
former section 6.1a and to renumber
6.1b as 6.1. Renumbered R600.6.1 is
further corrected by deleting footnote 1
and renumbering footnote 2 as footnote
1.

23. R600.7.0 is amended to include
Library Mail. The separate rate chart for
single-piece Library Mail in R600.8.0 is
deleted. Former R600.9.0 is renumbered
R600.8.0 and new R600.8.1e is added
for the $100 annual fee for mailing
presorted Library Mail.

C. Domestic Mail Manual Revisions
List of Subjects in 39 CFR Part 111

Postal Service.

For the reasons discussed above the
Postal Service hereby adopts the
following amendments to the Domestic
Mail Manual, which is incorporated by
reference in the Code of Federal
Regulations (see 39 CFR Part 111).

PART 111—[AMENDED]

1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5U. S. C. 552(a); 39 U. S. C.
101, 401, 403, 404, 3001-3011, 32013219,
3403-3406, 3621, 3626, 5001.

2. Revise the following sections of the
Domestic Mail Manual as follows:

C Characteristics and Content
C010 General Mailability Standards

1.0 MINIMUM AND MAXIMUM
DIMENSIONS

* * * * *

1.3 Maximum

[Revise 1.3 to read as follows:]

No mailpiece may weigh more than
70 pounds. Except for Parcel Post (see
C600), no mailpiece may measure more
than 108 inches in length and girth
combined. Parcel Post pieces measuring
over 108 inches in combined length and
girth, but not more than 130 inches in

combined length and girth, are mailable
at the applicable oversized rate. Length
is the distance of the longest dimension
as determined by 1.1, and girth is the

distance around the thickest part.
* * * * *

C050 Mail Processing Categories

* * * * *

5.0 IRREGULAR PARCEL
(NONMACHINABLE)

[Amend 5.0 by adding ‘‘and are not
letter-size or flat-size” to the second
sentence to read as follows.]

An irregular parcel is a parcel not
meeting the dimensional criteria in 4.1.
This processing category also includes
parcels that cannot be processed by
BMC parcel sorters, including rolls and
tubes up to 26 inches long; merchandise
samples that are not individually
addressed and are not letter-size or flat-
size; unwrapped, paper-wrapped, or
sleeve-wrapped articles that are not
letter-size or flat-size; and articles
enclosed in envelopes that are not letter-
size, flat-size, or machinable parcels.

* * * * *

C810 Letters and Cards

* * * * *

2.0 DIMENSIONS

* * * * *

2.3 Maximum Weight

[Amend 2.3 by replacing the word
“‘nonautomation’” with the word
“Presorted” in 2.3a.]

* * * * *

D Deposit, Collection, and Delivery

* * * * *

D100 First-Class Mail

* * * * *

2.0 MAIL DEPOSIT

2.1 Single-Piece and Card Rates

[Amend the first sentence of 2.1 by
changing the phrase “single-piece rate
Priority Mail” to “Priority Mail.”]

* * * * *

2.6 Restriction

[Amend 2.6 by deleting the term
“single-piece rate” in the first sentence.]

* * * * *
E Eligibility
* * * * *

E600 Standard Mail

* * * * *

E630 Standard Mail (B)

* * * * *
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2.0 BOUND PRINTED MATTER

* * * * *

[Revise 2.5 to read as follows:]
2.5 Barcoded Discount

The barcoded discount applies to
machinable parcels (C050) bearing a
correct, readable barcode under C850 for
the ZIP Code shown in the delivery
address that are part of a mailing of at
least 50 Bound Printed Matter pieces,
and are mailed at the single-piece rates,
or under the following conditions,
mailed at the presorted rates. Presorted
Bound Printed Matter that is prepared
under the machinable parcel
preparation standards in M045 and
M630 is eligible for the barcoded
discount. Bedloaded bundles of
presorted Bound Printed Matter (that are
required to be prepared under the
sortation standards for flats and
irregular parcels) are not eligible for
barcoded discounts, with the exception
that 5-digit bedloaded bundles are
eligible for the barcoded discount.
Carrier route Bound Printed Matter is
not eligible for the barcoded discount.

* * * * *

3.0 SPECIAL STANDARD MAIL

[Amend 3.1 by inserting new 3.1d to
read as follows.]

3.1 Qualification

Special Standard Mail is Standard
Mail matter meeting the standards in
E611, E613, and those below. Special
Standard Mail rates are based on the
weight of the piece, without regard to
zone. The rate categories and discounts
are as follows:

* * * * *

d. Barcoded Discount. The barcoded
discount applies to machinable parcels
(C050) mailed at single-piece rates and
Presorted Special Standard Mail BMC
rates that bear a correct, readable
barcode under C850 for the ZIP Code
shown in the delivery address and that
are part of a mailing of at least 50 pieces
of Special Standard Mail. The discount
does not apply to pieces mailed at the
presorted Special Standard mail 5-digit
rates.

* * * * *

4.0 PRESORTED SPECIAL
STANDARD MAIL

* * * * *

[Delete E630.4.7.]
5.0 LIBRARY MAIL

5.1 Qualification

[Revise 5.1 to read as follows:]

Library Mail is Standard Mail matter
meeting the standards in E611, E613,
and those below. Library Mail rates are

based on the weight of the piece,
without regard to zone. The rate
categories and discounts are as follows:

a. Single-Piece Rate. The single-piece
rate applies to Library Mail not mailed
at a 5-digit or BMC rate.

b. Presorted 5-Digit Rate. The 5-digit
rate applies to Presorted Library Mail
mailings of at least 500 pieces and
meeting the other requirements of 6.0
and that are prepared and presorted to
5-digit destination ZIP Codes as
specified in M630 or M041 and M045.

c. Presorted BMC Rate. The BMC rate
applies to Presorted Library Mail
mailings of at least 500 pieces and
meeting the other requirements of 6.0
and that are prepared and presorted to
destination bulk mail centers as
specified in M630 or M041 and M045.

d. Barcoded Discount. The barcoded
discount applies to machinable parcels
(C050) mailed at single-piece rates and
Presorted Library Mail BMC rates that
bear a correct, readable barcode under
C850 for the ZIP Code shown in the
delivery address and that are part of a
mailing of at least 50 pieces of Library
Mail. The discount does not apply to
pieces mailed at the Presorted Library
Mail 5-digit rates.

* * * * *

[Delete E630.5.3. Redesignate former
E630.5.4 through 5.7 as E630.5.3
through E630.5.6 respectively. Delete
former E630.5.8. Redesignate former
E630.6.0 as E 630.7.0. Insert new
E630.6.0 to read as follows:]

6.0 PRESORTED LIBRARY MAIL
6.1 Basic Information

The Presorted Library Mail rates
apply to Library Mail matter mailed in
minimum quantities at a place and time
designated by the postmaster, subject to
the preparation standards in M630. The
size and content of each piece in the
mailing does not need to be identical.
Nonidentical pieces may be merged,
sorted together, and presented as a
single mailing either with postage paid
with a permit imprint if authorized by
the RCSC serving the post office of
mailing, or with the correct postage
affixed to each piece in the mailing.

6.2 Mailing Fee

A mailing fee must be paid once each
12-month period at each post office of
mailing by or for any person who mails
at the Presorted Library Mail rates. The
fee may be paid in advance only for the
next year and only during the last 30
days of the current service period. The
fee charged is that in effect on the date
of payment.

6.3 One Presort Level

A Presorted Library Mail mailing
receives only one level of presort rate.
The mailer may, however, prepare two
separate mailings in order to use both
levels of presort rates and claim them on
the same postage statement. Library
Mail pieces that do not qualify for a
presort rate must be presented
separately from any presorted rate
mailings, but may be claimed on the
same postage statement as a 5-digit rate
and BMC presort rate mailing.

6.4 Definitions

For this standard:

a. Full sack means either at least eight
pieces or a quantity of pieces equaling
at least 1,000 cubic inches of volume or
weighing from 20 to 70 pounds.

b. Substantially full sack means either
at least four pieces or a quantity of
pieces equaling at least 1,000 cubic
inches of volume or weighing from 20
to 70 pounds.

6.5 5-Digit Rate

To qualify for the Presorted Library
Mail 5-digit rate, a piece must be in a
mailing of at least 500 pieces receiving
identical service, prepared and sorted
either under M630 to full 5-digit sacks
or under M041 and M045 to 5-digit
pallets. These conditions also apply:

a. Mailings of at least 500
nonmachinable outside parcels may
qualify for the Presorted Library Mail 5-
digit rate if prepared to preserve
sortation by 5-digit ZIP Code as
prescribed by the mailing office
postmaster. The postmaster may require
a 24-hour notice before the mailing is
presented.

b. Mailings prepared as palletized
packages must consist of 5-digit
packages each containing at least eight
pieces, or a quantity of pieces equaling
1,000 cubic inches of volume or
weighing 20 pounds. No package may
exceed 40 pounds. If there is more than
20 pounds of mail to a 5-digit
destination, the mailer must prepare the
minimum number of packages that do
not exceed 40 pounds each. If the pieces
are machinable parcels under C050, the
pieces must be placed directly on a 5-
digit pallet without packaging.

6.6 BMC Rate

To qualify for the Presorted Library
Mail BMC rate, a piece must be in a
mailing of at least 500 pieces receiving
identical service, prepared and sorted
either under M630 to full or
substantially full bulk mail center
(BMC) sacks or under M041 and M045
to BMC pallets. These conditions also

apply:
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a. Mailings of at least 500
nonmachinable outside parcels may
qualify for the Presorted Library Mail
BMC rate if prepared to preserve
sortation by BMC as prescribed by the
mailing office postmaster. The
postmaster may require a 24-hour notice
before the mailing is presented.

b. Mailings prepared as palletized
packages must consist of BMC packages
each containing at least eight pieces, or
a quantity of pieces equaling 1,000
cubic inches of volume or weighing 20
pounds. No package may exceed 40
pounds. If there is more than 20 pounds
of mail to a BMC destination, the mailer
must prepare the minimum number of
packages that do not exceed 40 pounds
each. If the pieces are machinable
parcels under C050, the pieces must be
placed directly on a BMC pallet without
packaging.
* *

* * *

E650 Destination Entry

E651 Regular, Nonprofit, and
Enhanced Carrier Route Standard Mail

* * * * *
3.0 DEPOSIT
* * * * *

3.3 Advance Scheduling

[Amend 3.3 by revising scheduling for
DDU deposit to read as follows:]

Except under 4.0, a mailer must
schedule deposit of destination rate
mailings at least 24 hours in advance by
contacting the proper district or BMC
control center or destination delivery
unit. Appointments at delivery units
must be made by calling the delivery
unit at least 24 hours in advance.
Appointments for ASFs, SCFs, or for
any multistop loads must be made
through the USPS district control
center. Appointments for BMC loads
must be scheduled by the proper BMC
control center. When contacting the
USPS to make an appointment or as
soon as available, the mailer must
provide the following information:

a. Mailer’s name and address and the
name and telephone number of the
mailer’s agent or local contact.

b. Name of what is being mailed,
number of mailings, volume of mail,

how prepared and whether
containerized (e.g., pallets).

¢. Where and how mailing was (or
must be) verified.

d. Method of postage payment.

e. Requested date and destination
facility for mailing.

f. Vehicle identification number, size,
and type.

* * * * *

E652 Parcel Post

* * * * *
3.0 DEPOSIT
* * * * *

3.2 Presentation

[Renumber E652.3.2c through f as
E652.3.2d through g, respectively. Insert
new E652.3.2c to read as follows:]

Destination entry rate mailings must
be verified under a plant-verified drop
shipment authorization by a detached
mail unit (DMU) in the mailer’s plant or
at the origin post office business mail
entry unit (BMEU) serving the mailer’s
plant. They also may be deposited for
verification at a BMEU located at a
destination BMC, destination sectional
center facility, or other designated
destination postal facility. Only plant-
verified drop shipments may be
deposited at a destination delivery unit
not co-located with a post office or other
postal facility having a BMEU. When
presented to the USPS, destination entry
mailings must meet the following
requirements:

* * * * *

c. When a mailer claims more than
one destination entry discount for a
mailing to be deposited at the same
postal facility, the mail eligible for each
destination entry discount must be
physically separated at the time of
verification.

* * * * *

3.4 Appointments

[Amend 3.4 by revising 3.4c to change
and update appointment procedures as
follows:]

Appointments must be made for
destination entry rate mail as follows:
* * * * *

c. For deposit of DDU mailings, an
appointment must be made by

contacting the DDU at least 24 hours in
advance. If the appointment must be
canceled, a mailer must notify the DDU
at least a day in advance of a scheduled
appointment. Recurring (standing)
appointments will be allowed if
shipment frequency is weekly or more
often.

* * * * *

Exhibit E652.5.0, BMC Deposit of DSCF
Rate Pallets

[Amend Exhibit E652.5.0, by revising
the entries for the Chicago and Des
Moines BMCs to read as follows:]

BMC Destination ZIP code
CHICAGO ... 53140-44.
53401-08.
60016-17, 19, 25, 53, 56, 68,
70, 76-77.
60103, 05-07, 20-23, 31, 60—
65, 76.
60409, 11-12, 15, 22, 25, 30—
33, 35-36, 38-41, 46, 53—
58, 62, 64-65, 67, 73, 77—
78, 82, 90.
60504-05, 15-17, 21-23, 25—
26, 40, 42, 63-68, 98.
60601, 05, 08-60, 67, 81, 90,
93-94.
60714.
60803-05.
Des Moines None.
* * * * *

Exhibit E652.6.0, Delivery Facility
Exceptions to the “Majority of City
Carriers” Rule

[Amend Exhibit E652.6.0 by revising the
facility name under KANSAS for ZIP
Code 66619 from “‘Hicrest” to “Pauline
Station.”]

* * * * *

Exhibit E652.7.0, Delivery Facilities
Different Than Those in the Drop
Shipment Product

[Amend Exhibit E652.7.0 by adding the
ZIP Code 10069 under New York—
Central Parcel Post Facility, and adding
the following new ZIP Codes and DDU
locations under New York:

ZIP codes served

Destination delivery unit location

* *
New York
* *

10002-07, 09-14, 16, 19, 20, 23-25, 36, 38, 41, 69

10103-07, 10, 49, 58

* * *

NY 10199-9991.

* *

New York—Central Parcel Post Facility, 341 9th Avenue, New York,
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ZIP codes served

Destination delivery unit location

10210, 56-60, 65, 70, 71, 79, 80-82, 85, 86, 92.

* * * * * * *
L0453 ettt h e bbbt Bronx: Highbridge Station, 1315 Inwood Avenue, Bronx, NY 10452—
9998.
FOA58 .. s Bronx: Tremont Station, 575 E Tremont Avenue, Bronx, NY 10457-
9998.
* * * * * * *
LBOBB ...ttt bbbttt Bayberry Station: 7608 Oswego Road, Bayberry Plaza, Liverpool, NY
13090.
* * * * * * *
* * * * *

M Mail Preparation and Sortation

* * * * *

MO012 Markings and Endorsements

* * * * *

3.0 PLACEMENT OF MARKINGS—
STANDARD MAIL (B)

* * * * *

[Insert new 3.5 to read as follows:]
3.5 Other Library Mail Markings

The required marking ‘‘Presorted” or
“PRSRT” for presorted Library Mail
may be placed in the location specified
in 3.1. Alternatively, it may be placed in
the address area on the line directly
above or two lines above the address if
the marking appears alone (no other
information appears on that line).

* * * * *

MO030 Containers

* * * * *

MO032 Barcoded Labels

1.0 BASIC STANDARDS—TRAY AND
SACK LABELS

* * * * *

Exhibit 1.3 3-Digit Content Identifier
Numbers

* * * * *

[Amend Exhibit 1.3a, Standard Mail (B),
by changing the heading *“‘Presorted
Special Standard Flats—5-Digit and
BMC” to “‘Presorted Special Standard
and Presorted Library Mail Flats—5-
Digit and BMC.”]

[Amend Exhibit 1.3a, Standard Mail (B),
by changing the heading ““Presorted
Special Standard Irregular Parcels— 5-
Digit and BMC” to ““Presorted Special
Standard and Presorted Library Mail
Irregular Parcels—5-Digit and BMC.”"]
[Amend Exhibit 1.3a, Standard Mail (B),
by changing the heading ‘““Presorted
Special Standard Machinable Parcels—
5-Digit and BMC” to ““Presorted Special
Standard and Presorted Library Mail

Machinable Parcels—5-Digit and
BMC."]

* * * * *

MO033 Sacks and Trays
1.0 BASIC STANDARDS

* * * * *

1.7 Origin/Entry 3-Digit/Scheme Trays
and Sacks

[Revise 1.7 to read as follows:]

Except for flat-size Periodicals under
1.8, after all required carrier route, 5-
digit, 3-digit (and, for automation
letters, 3-digit scheme) sacks or trays are
prepared, a 3-digit tray or sack (or if
applicable, 3-digit scheme tray) must be
prepared to contain any remaining mail
for each 3-digit (or 3-digit scheme) area
serviced by the SCF (mail processing
plant) serving the post office where the
mail is verified, and may be prepared
for each 3-digit (or 3-digit scheme) area
served by the SCF/plant where mail is
entered (if that is different from the
SCF/plant serving the post office where
the mail is verified, e.g., a PVDS deposit
site). In all cases, only one less-than-full
sack or tray may be prepared for each
3-digit (or 3-digit scheme) area.

[Add new 1.8 to read as follows:]

1.8 Periodicals Flats Origin/Entry SCF
Sacks

For flat-size periodicals, after all
required carrier route, 5-digit, 3-digit,
and SCF sacks are prepared, an SCF
sack must be prepared to contain any
remaining 5-digit and 3-digit packages
for the 3-digit ZIP Code area(s) served
by the SCF serving the post office where
the mail is verified, and may be
prepared for the area served by the SCF/
plant where mail is entered (if that is
different from the SCF/plant serving the
post office where the mail is verified,
e.g., a PVDS deposit site). In all cases,
only one less-than-full sack may be

prepared for each SCF area.
* * * * *

MO045 Palletized Mailings

* * * * *

4.0 PALLET PRESORT AND
LABELING

[Amend the heading of 4.3 by adding
“Library Mail” to read ““‘Presorted
Special Standard and Library Mail.”’]

* * * * *

M630 Standard Mail (B)

* * * * *

5.0 LIBRARY MAIL
5.1 Basic Standards

[Revise 5.1 to read as follows:]

There are no preparation standards for
single-piece Library Mail. Presorted
Library Mail must be prepared under
5.4, 5.5 and 5.6, unless palletized under
MO041 and M045 and E630.5. Mailings of
nonmachinable (outside) pieces eligible
for the presort rates must be prepared to
preserve the required presort as
instructed by the mailing office
postmaster.

5.2 Marking

[Amend 5.2 by adding markings for
presorted Library Mail to read as
follows:]

Each piece claimed at Library Mail
rates must be marked “‘Library Rate” or
“Library Mail” under M012. Each piece
claimed at presorted Library Mail rates
also must be marked “‘Presorted” or
“PRSRT” under M012. Pieces not
marked as required are treated as single-
piece Parcel Post, subject to additional
postage as necessary.

5.3 Documentation

[Amend 5.3 to read as follows:]

A complete, signed postage statement,
using the correct USPS form or an
approved facsimile, must accompany
each mailing at other than single-piece
rates.

[Insert new 5.4 through 5.6 to add
preparation requirements for presorted
Library Mail to read as follows:]
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5.4 Sack Preparation (5-Digit Rate)

Sack size, preparation sequence, and
labeling: 5-digit (only); required
(minimum of eight pieces/20 pounds/
1,000 cubic inches, smaller volume not
permitted); for Line 1 use 5-digit ZIP
Code destination of pieces, preceded for
military mail by the prefixes under
MO031.

5.5 Sack Preparation (BMC Rate)

Sack size, preparation sequence, and
Line 1 labeling: destination BMC (only);
required (minimum of four pieces/20
pounds/1,000 cubic inches, smaller
volume not permitted); for Line 1, use
L601.

5.6 Sack Line 2

Line 2:

a. 5-digit: ““STD FLTS 5D NON BC,”
or “STD B IRREG 5D,” or “STD B
MACH 5D,” as applicable.

b. BMC “STD FLTS BMC NON BC,”
or “STD B IRREG BMC,” or “STD
B MACH BMC,” as applicable.

c. Any line 2 processing code required
by the labeling list must be right-

P Postage and Payment Methods

* * * * *

P700 Special Postage Payment
Systems

P710 Manifest Mailing System (MMS)

* * * * *
3.0 KEYLINE
* * * * *

3.3 Rate Category Abbreviations

* * * * *

Exhibit 3.3b—Rate Category
Abbreviations—Standard Mail (A)

[Amend Exhibit 3.3b, by deleting the
code and rate category description ‘‘SP
Single-Piece Rate (when fewer than 200
pieces accompany automation rate
mail)”’ that appears at the bottom of the
exhibit.]

* * * * *

P750 Plant-Verified Drop Shipment
(PVDS)

* * * * *

2.13 Separation of PVDS Mailings

[Revise 2.13 to read as follows:]

When a vehicle contains more than
one PVDS for a single destination
facility, the shipments must be
separated to allow reconciliation with
each accompanying Form 8125 and
8125-C. When a vehicle contains
shipments for multiple destination
facilities, the shipment for each
destination must be physically
separated. Where applicable, a single
Form 8125 that identifies all the mail for
a single facility must be prepared for a
shipment of copalletized or combined
mailings.

* * * * *

R Rates and Fees

* * * * *

R200 Periodicals
2.0 PREFERRED—IN-COUNTY

* * * * *

2.2 Piece Rates
[Amend 2.2 by revising the automation

justified. 2.0 PROGRAM PARTICIPATION rates to read as follows:]
* * * * * * * * * * Per addressed piece:
Automation *
Presort level Nonautomation
Letter-size Flat-size

[ T SRS $0.095 $0.046 $0.065
3-Digit 0.088 0.044 0.062
5-Digit ..eovveeriienen. 0.080 0.041 0.058
Carrier Route ...... 0.043 | i | e
High Density ....... 0.029 | oo | e
ST: LU= L1 o o ST URPOPUPPUPRPION 0.025 | oo | e

1L ower maximum weight limits apply: letter-size at 3 ounces (or 3.3103 ounces for heavy letters); flat-size at 16 ounces (FSM 881) and 6

pounds (FSM 1,000).

* * * * *

5.0 PARCEL POST STANDARD MAIL

5.4 Destination Entry Parcel Post

R600 Standard Mail ®) (DDU/DSCF/DBMC)
* * * * * [Amend 5.4 by revising DDU rates to
* * * * *
read as follows:]
Destination facility ZIP Codes only,
discount included:
DBMC zone 123
Weight not over (pounds) DDuU12 DSCF12
1and?2 3 4 5
$1.21 $1.67 $2.23 $2.40 $2.40 $2.40
1.26 1.78 2.40 2.86 2.87 2.89
1.32 1.91 2.58 3.17 3.18 3.94
1.37 2.02 2.74 3.45 3.48 4.40
1.41 2.12 2.88 3.73 3.75 4.83
1.45 2.21 3.02 3.97 4.00 5.22
1.50 2.30 3.15 4.19 4.23 5.60
1.55 2.40 3.28 4.37 4.46 5.95
1.59 2.48 3.40 451 4.68 6.29
1.63 2.56 3.51 4.67 4.87 6.59
1.67 2.64 3.62 4.81 5.07 6.89
1.72 2.72 3.73 4.93 5.25 7.16
1.74 2.78 3.82 5.08 5.43 7.42
1.78 2.84 3.91 5.20 5.59 7.67
1.82 2.92 4.01 5.32 5.75 7.91
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DBMC zone123

Weight not over (pounds) DDuU12 DSCF12
1and2 3 4 5
1.85 2.98 4.09 5.43 5.91 8.13
1.90 3.04 4.18 5.54 6.05 8.35
1.92 3.10 4.26 5.64 6.19 8.55
1.96 3.16 4.34 5.75 6.34 8.74
1.99 3.22 4.42 5.85 6.47 8.94
2.02 3.27 4.49 5.94 6.60 9.12
2.06 3.32 4.56 6.05 6.73 9.30
2.08 3.38 4.63 6.14 6.84 9.46
212 3.43 4.70 6.21 6.96 9.62
2.15 3.47 4.76 6.31 7.07 9.78
2.19 3.53 4.83 6.38 7.18 9.92
221 3.57 4.89 6.47 7.29 10.07
2.25 3.63 4.96 6.57 7.40 10.21
2.27 3.67 5.01 6.63 7.49 10.35
231 3.72 5.08 6.70 7.59 10.48
2.33 3.76 5.13 6.79 7.69 10.61
2.36 3.81 5.19 6.85 7.79 10.73
2.40 3.86 5.25 6.92 7.87 10.84
243 3.90 5.31 6.99 7.97 10.96
2.46 3.94 5.36 7.05 8.06 11.08
247 3.97 5.40 7.11 8.14 11.19
251 4.02 5.46 7.19 8.22 11.29
2.54 4.06 5.51 7.24 8.31 11.39
2.57 4.10 5.56 7.31 8.38 11.50
2.60 4.14 5.61 7.38 8.47 11.59
2.62 4.17 5.65 7.44 8.54 11.68
2.65 4.22 5.71 7.49 8.62 11.79
2.67 4.26 5.75 7.54 8.70 11.87
2.70 4.29 5.79 7.61 8.76 11.96
2.74 4.34 5.85 7.67 8.84 12.04
2.77 4.37 5.89 7.72 8.90 12.13
2.79 4.40 5.93 7.77 8.98 12.22
2.82 4.45 5.98 7.83 9.04 12.29
2.84 4.48 6.02 7.88 9.11 12.38
2.87 451 6.06 7.93 9.17 12.45
2.90 4.55 6.11 8.00 9.24 12.52
2.92 4,58 6.14 8.05 9.30 12.60
2.94 4.61 6.18 8.09 9.36 12.67
2.98 4.65 6.23 8.13 9.42 12.74
3.01 4.69 6.27 8.19 9.49 12.80
3.03 471 6.30 8.24 9.54 12.88
3.07 4.76 6.35 8.28 9.59 12.94
3.07 4,78 6.38 8.33 9.66 13.01
3.10 4.82 6.42 8.39 9.71 13.07
3.13 4.85 6.46 8.42 9.77 13.14
3.16 4.88 6.50 8.46 9.82 13.19
3.18 491 6.53 8.52 9.88 13.25
3.21 494 6.57 8.55 9.93 13.31
3.24 4.98 6.61 8.61 9.98 13.37
3.27 5.01 6.65 8.66 10.04 13.43
3.29 5.04 6.68 8.70 10.09 13.48
3.31 5.07 6.71 8.74 10.14 13.54
3.34 5.10 6.75 8.76 10.19 13.59
3.38 5.14 6.79 8.83 10.24 13.64
8.69 11.99 15.43 22.73 28.00 28.00

1Pparcels that weigh less than 15 pounds but measure more than 84 inches (but not more than 108 inches) in combined length and girth are
charged the applicable rate for a 15-pound parcel.
2Pieces that measure more than 108 inches (but not more than 130 inches) in combined length and girth pay the oversized rate, regardless of

the actual weight of the piece.

3For barcoded discount, deduct $0.03 per piece (machinable parcels only). Barcoded discount is not available for DDU and DSCF rates and
DBMC mail entered at an ASF. Barcoded discount is available for Parcel Post at the Phoenix, AZ, ASF.
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6.0 BOUND PRINTED MATTER 6.1, delete footnote 1 and redesignate 6.2 Presorted Rate
STANDARD MAIL (B) footnote 2 as footnote 1.] [Amend 6.2 by revising the column
6.1 Single-Piece Rate * oo F heading “Weight Not Over (pounds)” to
read ““Weight (pounds)” in 6.2b.]
[Amend 6.1 by deleting section 6.1a. * * * * *
Redesignate 6.1b as 6.1. In redesignated
7.0 SPECIAL STANDARD MAIL AND
LIBRARY MAIL
Weight not over (pounds) Single-piece 1 5-digit BMC1
$1.13 $0.64 $0.95
1.58 1.09 1.40
2.03 1.54 1.85
2.48 1.99 2.30
2.93 2.44 2.75
3.38 2.89 3.20
3.83 3.34 3.65
4.11 3.62 3.93
4.39 3.90 4.21
4.67 4.18 4.49
4.95 4.46 4.77
5.23 4.74 5.05
5.51 5.02 5.33
5.79 5.30 5.61
6.07 5.58 5.89
6.35 5.86 6.17
6.63 6.14 6.45
6.91 6.42 6.73
7.19 6.70 7.01
7.47 6.98 7.29
7.75 7.26 7.57
8.03 7.54 7.85
8.31 7.82 8.13
8.59 8.10 8.41
8.87 8.38 8.69
9.15 8.66 8.97
9.43 8.94 9.25
9.71 9.22 9.53
9.99 9.50 9.81
10.27 9.78 10.09
10.55 10.06 10.37
10.83 10.34 10.65
11.11 10.62 10.93
11.39 10.90 11.21
11.67 11.18 11.49
11.95 11.46 11.77
12.23 11.74 12.05
12.51 12.02 12.33
12.79 12.30 12.61
13.07 12.58 12.89
13.35 12.86 13.17
13.63 13.14 13.45
13.91 13.42 13.73
14.19 13.70 14.01
14.47 13.98 14.29
14.75 14.26 14.57
15.03 14.54 14.85
15.31 14.82 15.13
15.59 15.10 15.41
15.87 15.38 15.69
16.15 15.66 15.97
16.43 15.94 16.25
16.71 16.22 16.53
16.99 16.50 16.81
17.27 16.78 17.09
17.55 17.06 17.37
17.83 17.34 17.65
18.11 17.62 17.93
18.39 17.90 18.21
18.67 18.18 18.49
18.95 18.46 18.77
19.23 18.74 19.05
19.51 19.02 19.33
19.79 19.30 19.61
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Weight not over (pounds) Single-piece 1 5-digit BMC1
20.07 19.58 19.89
20.35 19.86 20.17
20.63 20.14 20.45
20.91 20.42 20.73
21.19 20.70 21.01
21.47 20.98 21.29

1For barcoded discount, deduct $0.03 per piece (machinable parcels only). Barcoded discount is not available for parcels mailed at the 5-digit

rate.

[Delete current 8.0 and renumber
current 9.0 as 8.0.]

8.0 FEES

8.1 Mailing

[Add new 8.1e as follows:]
Fee, as appropriate, per 12-month

period:
* * * * *

e. Presorted Library Mail: $100.00.
* * * * *

An appropriate amendment to 39 CFR
111.3 will be published to reflect these
changes.

Neva R. Watson,

Attorney, Office of Legal Policy.

[FR Doc. 98-28802 Filed 10-27-98; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 271
[FRL-6178-3]

Arizona: Final Authorization of State
Hazardous Waste Management
Program Revisions

AGENCY: Environmental Protection
Agency.
ACTION: Immediate final rule.

SUMMARY: The State of Arizona has
applied for final authorization of
revisions to its hazardous waste
program under the Resource
Conservation and Recovery Act (RCRA),
as amended. The Environmental
Protection Agency (EPA) has completed
its review of Arizona’s application and
has made a decision, subject to public
review and comment, that Arizona’s
hazardous waste program revisions
satisfy all of the requirements necessary
to qualify for final authorization. Thus,
EPA intends to approve Arizona’s
hazardous waste program revisions.
Arizona’s application for program
revision is available for public review
and comment.

DATES: Final authorization for Arizona
is effective December 28, 1998 unless

EPA publishes a prior Federal Register
action withdrawing this immediate final
rule. All comments on Arizona’s
program revision application must be
received by the close of business
November 27, 1998.

ADDRESSES: Copies of Arizona’s program

revision application are available during

the business hours of 9:00 a.m. to 5:00

p.m. at the following addresses for

inspection and copying:

Arizona Department of Environmental
Quiality, 3033 N. Central Avenue,
Phoenix, AZ 85012, Contact: Russell
F. Rhoades, Director, Phone: 602/207—
4211 or 1-800-234-5677.

U.S. EPA Region IX Library-Information
Center, 75 Hawthorne Street, San
Francisco, CA 94105, Phone: 415/
744-1510.

Written comments should be sent to:
Jean Killpack, U.S. EPA Region IX
(WST-3), 75 Hawthorne Street, San
Francisco, CA 94105, Phone: 415/744—
2033.

FOR FURTHER INFORMATION CONTACT: Jean
Killpack , U.S. EPA Region IX (WST-3),
75 Hawthorne Street, San Francisco, CA
94105 Phone: 415-744-2033.
SUPPLEMENTARY INFORMATION:

A. Background

States with final authorization under
section 3006(b) of the Resource
Conservation and Recovery Act
(“RCRA” or ““the Act”), 42 U.S.C.
6926(b), have a continuing obligation to
maintain a hazardous waste program
that is equivalent to, consistent with,
and no less stringent than the Federal
hazardous waste program. Revisions to
State hazardous waste programs are
necessary when Federal or State
statutory or regulatory authority is
modified or when certain other changes
occur. Most commonly, State program
revisions are necessitated by changes to
EPA’s regulations in 40 CFR parts 260—
266, 268, 124, 270 and 279.

B. Arizona

Arizona received final authorization
for the base program on November 20,
1985. Arizona has since received final

authorization for revisions to its
hazardous waste program on August 6,
1991, July 13, 1992, and November 23,
1992, October 27, 1993, June 12, 1995,
and May 6, 1997. These revisions
include substantially all the Federal
RCRA implementing regulations
published in the Federal Register
through July 1, 1995. On April 20, 1998,
Arizona submitted an application for
additional revision approvals. Today,
Arizona is seeking approval of its
program revisions in accordance with
40 CFR 271.21(b)(3).

EPA has reviewed Arizona’s
application, and has made an immediate
final decision that Arizona’s hazardous
waste program revisions satisfy all of
the requirements necessary to qualify
for final authorization. Consequently,
EPA intends to approve final
authorization for Arizona’s hazardous
waste program revisions. The public
may submit written comments on EPA’s
immediate final decision up until
November 27, 1998. Copies of Arizona’s
applications for program revision are
available for inspection and copying at
the locations indicated in the
“Addresses” section of this notice.

Approval of Arizona’s program
revisions is effective in 60 days unless
an adverse comment pertaining to the
State’s revisions discussed in this notice
is received by the end of the comment
period. If an adverse comment is
received, EPA will publish either (1) a
withdrawal of the immediate final
decision or (2) a notice containing a
response to the comment which either
affirms that the immediate final
decision takes effect or reverses the
decision.

Arizona is applying for authorization
for changes and additions to the Federal
RCRA implementing regulations that
occurred between July 1, 1995 and July
1, 1996 and three that were promulgated
after July 1, 1996, consisting of the
following Federal hazardous waste
regulations:
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Federal Requirements:

Criteria for Classification of Solid Waste Disposal Facilities and Practices;

Identification and Listing of Hazardous Waste;

Requirements for

(HSWA) Authorization of state Hazardous Waste Programs (61 FR

34252, July 1, 1996)

Identification and Listing of Hazardous Waste; Amendments to Definition
of Solid Waste (Non-HSWA) (61 FR 13103, March 26, 1996)

State Analog:

Arizona Revised Statutes (ARS) 49-922.A&B; Arizona Administrative

Code (AAC)R18-8-261.A,B, G & H..

Hazardous Waste Management; Liquids in Landfills (HSWA)(60 FR 35703,

July 11, 1995).

Hazardous Waste Treatment, Storage, and Disposal Facilities and Hazard-
ous Waste Generators; Organic Air Emission Standards for Tanks, Sur-

face Impoundments, and Containers (HSWA) (61 FR 59932, November

25, 1996).

RCRA Expanded Public Participation (Non-HSWA) (60 FR 63417, July 11,

1996).

Land Disposal Restrictions Phase lll-Decharacterized Wastewaters, Carba-

mate Waste, and Spent Potliners (HSWA) (61 FR 15566, April 8, 1996;
61 FR 15660, April 8, 1996; 61 FR 19177, April 30, 1996; 61 FR 33680,
June 28, 1996; 61 FR 36419, July 10, 1996; 61 FR43924, August 26,

1996; 62 FR 7502, February 19, 1997.

The State is responsible for issuing,
denying, modifying, reissuing and
terminating permits for all hazardous
waste treatment, storage and disposal
facilities in a manner consistent with all
Federal requirements for which Arizona
is authorized. Arizona is not being
authorized to operate any portion of the
hazardous waste program on Indian
lands.

C. Decision

I conclude that Arizona’s application
for program revision meets all of the
statutory and regulatory requirements
established by RCRA. Accordingly,
Arizona is granted final authorization to
operate its hazardous waste program as
revised.

Arizona is now responsible for
permitting treatment, storage, and
disposal facilities within its borders and
carrying out the aspects of the RCRA
program described in its revised
program application, subject to the
limitations of the Hazardous and Solid
Waste Amendments of 1984 (Public Law
98-616, November 8, 1984) (“HSWA").
Arizona also has primary enforcement
responsibilities, although EPA retains
the right to conduct inspections under
section 3007 of RCRA and to take
enforcement actions under sections
3008, 3013 and 7003 of RCRA.

D. Administrative Requirements

Unfunded Mandates Reform Act

Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA), P.L. 104—
4, establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, local, and
tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules

with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with

the regulatory requirements.
EPA has determined that section 202

and 205 requirements do not apply to
today’s action because this rule does not
contain a Federal mandate that may
result in annual expenditures of $100
million or more for State, local, and/or
tribal governments in the aggregate, or
the private sector. Costs to State, local
and/or tribal governments already exist

ARS  49-922.A&B;
262.A&B, R18-8-264.A, R18-8-265.A

ARS 49-922.A&B; AAC R18-8-261.A&B

ARS 49-922 A&B; AAC R18-8-264.A, R18-8-265.A

AAC R18-8-261.A&B, R-18-8-

ARS 49-922.A&B; AAC R-18-8-271.A, R18-8-271.A

ARS 49-922.A&B; AAC R18-8-268

under the Arizona program, and today’s
action does not impose any additional
obligations on regulated entities. In fact,
EPA'’s approval of State programs
generally may reduce, not increase,
compliance costs for the private sector.
Further, as it applies to the State, this
action does not impose a Federal
intergovernmental mandate because
UMRA does not include duties arising
from participation in a voluntary federal
program.

The requirements of section 203 of
UMRA also do not apply to today’s
action because this rule contains no
regulatory requirements that might
significantly or uniquely affect small
governments. Although small
governments may be hazardous waste
generators, transporters, or own and/or
operate TSDFs, they are already subject
to the regulatory requirements under the
existing State laws that are being
authorized by EPA, and, thus, are not
subject to any additional significant or
unique requirements by virtue of this
program approval.

Certification Under the Regulatory
Flexibility Act

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. 601 et seq., as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996),
whenever an agency is required to
publish a notice of rulemaking for any
proposed or final rule, it must prepare
and make available for public comment
a regulatory flexibility analysis that
describes the effect of the rule on small
entities (i.e., small businesses, small
organizations, and small governmental
jurisdictions). This analysis is
unnecessary, however, if the agency’s
administrator certifies that the rule will
not have a significant economic impact
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on a substantial number of small
entities.

The EPA has determined that this
authorization will not have a significant
economic impact on a substantial
number of small entities. Such small
entities which are hazardous waste
generators, transporters, or which own
and/or operate TSDFs are already
subject to the regulatory requirements
under the existing State laws that are
now being authorized by EPA. The
EPA’s authorization does not impose
any significant additional burdens on
these small entities. This is because
EPA’s authorization would simply
result in an administrative change,
rather than a change in the substantive
requirements imposed on these small
entities.

Pursuant to the provision at 5 U.S.C.
605(b), the Agency hereby certifies that
this authorization will not have a
significant economic impact on a
substantial number of small entities.
This authorization approves regulatory
requirements under existing State law to
which small entities are already subject.
It does not impose any new burdens on
small entities. This rule, therefore, does
not require a regulatory flexibility
analysis.

Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives and the Comptroller
General of the United States prior to
publication of the rule in today’s
Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of Executive Order 12866.

Compliance with Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a
mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance

costs incurred by those governments, or
EPA consults with those governments. If
EPA complies with consulting,
Executive Order 12875 requires EPA to
provide to the Office of Management
and Budget a description of the extent
of EPA’s prior consultation with
representatives of affected State, local
and tribal governments, the nature of
their concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

This rule does not create a mandate
on State, local or tribal governments.
The rule does not impose any
enforceable duties on these entities. The
State administers its hazardous waste
program voluntarily, and any duties on
other State, local or tribal governmental
entities arise from that program, not
from today’s action. Accordingly, the
requirements of Executive Order 12875
do not apply to this rule.

Compliance With Executive Order
13045

Executive Order 13045, ““Protection of
Children from Environmental Health
Risks and Safety Risks,” applies to any
rule that: (1) the Office of Management
and Budget determines is “‘economically
significant” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

This rule is not subject to E.O. 13045
because it is not an economically
significant rule as defined by E.O.
12866, and because it does not involve
decisions based on environmental
health or safety risks.

Compliance With Executive Order
13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the

Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies
with consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments “‘to provide meaningful
and timely input in the development of
regulatory policies on matters that
significantly or uniquely affect their
communities.”

This rule is not subject to E.O. 13084
because it does not significantly or
uniquely affects the communities of
Indian tribal governments. Arizona is
not authorized to implement the RCRA
hazardous waste program in Indian
country. This action has no effect on the
hazardous waste program that EPA
implements in the Indian country
within the State.

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., Federal agencies
must consider the paperwork burden
imposed by any information request
contained in a proposed rule or a final
rule. This rule will not impose any
information requirements upon the
regulated community.

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA"), Pub L. No.
104-113, §12(d) (15 U.S.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. Voluntary consensus
standards are technical standards (e.g.,
materials specifications, test methods,
sampling procedures, and business
practices) that are developed or adopted
by voluntary consensus standards
bodies. The NTTAA directs EPA to
provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This action does not involved
technical standards. Therefore, EPA did
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not consider the use of any voluntary
consensus standards.

List of Subjects in 40 CFR Part 271

Environmental protection,
Administrative practice and procedure,
Confidential business information,
Hazardous materials transportation,
Hazardous waste, Indian lands,
Intergovernmental relations, Penalties,
Reporting and record keeping
requirements, Water pollution control,
Water supply.

Authority: This notice is issued under the
authority of Sections 2002(a), 3006 and
7004(b) of the Solid Waste Disposal Act as
amended, 42 U.S.C. 6912(a), 6926, and
6974(b).

Dated: August 30, 1998.

Felicia Marcus,

Regional Administrator.

[FR Doc. 98-28870 Filed 10-27-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-6181-1]

National Oil and Hazardous
Substances Contingency Plan;
National Priorities List Update

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule; notice of deletion of
the Operable Unit 2 of the South
Andover Salvage Yards Superfund site
from the National Priorities List (NPL).

SUMMARY: The Environmental Protection
Agency (EPA) announces the deletion of
the Operable Unit 2 of the South
Andover Salvage Yards Superfund Site
in Minnesota from the National
Priorities List (NPL). The NPL is
Appendix B of 40 CFR part 300, which
is the National Oil and Hazardous
Substances Contingency Plan (NCP),
which EPA promulgated pursuant to
section 105 of the Comprehensive
Environmental Response,
Compensation, and Liability Act of 1980
(CERCLA), as amended. This action is
being taken by EPA and the State of
Minnesota, because it has been
determined that Responsible Parties
have implemented all appropriate
response actions required for this
particular operable unit. Moreover, EPA
and the State of Minnesota have
determined that remedial actions
conducted at the site to date remain
protective of public health, welfare, and
the environment.

EFFECTIVE DATE: October 28, 1998.

FOR FURTHER INFORMATION CONTACT: John
O’Grady at (312) 886—-1477 (SR-6)),
Remedial Project Manager or Gladys
Beard at (312) 886—7253, Associate
Remedial Project Manager, Superfund
Division, U.S. EPA—Region V, 77 West
Jackson Blvd., Chicago, IL 60604.
Information on the site is available at
the local information repository located
at: Andover City Hall, 1685 N. W.
Crosstown Blvd., Andover, MN 55303.
Requests for comprehensive copies of
documents should be directed formally
to the Regional Docket Office. The
contact for the Regional Docket Office is
Jan Pfundheller (H-7J), U.S. EPA,
Region V, 77 W. Jackson Blvd., Chicago,
IL 60604, (312) 353-5821.

SUPPLEMENTARY INFORMATION: The
portion of the site to be deleted from the
NPL is: Operable Unit 2 of the South
Andover Salvage Yards located in
Andover, Minnesota. A Notice of Intent
to Delete for this portion of the site was
published September 15, 1998 (63 FR
178). The closing date for comments on
the Notice of Intent to Delete was
October 14, 1998. EPA received no
comments and therefore no
Responsiveness Summary was prepared.

The EPA identifies sites which appear
to present a significant risk to public
health, welfare, or the environment and
it maintains the NPL as the list of those
sites. Sites on the NPL may be the
subject of Hazardous Substance
Response Trust Fund (Fund-) financed
remedial actions. Any site or portion of
a site deleted from the NPL remains
eligible for Fund-financed remedial
actions in the unlikely event that
conditions at the site warrant such
action. Section 300.425(e)(3) of the NCP
states that Fund-financed actions may
be taken at sites deleted from the NPL
in the unlikely event that conditions at
the site warrant such action. Deletion of
a site from the NPL does not affect
responsible party liability or impede
agency efforts to recover costs
associated with response efforts.

List of Subjects in 40 CFR Part 300

Environmental protection, Air
pollution control, Chemicals, Hazardous
substances, Hazardous waste,
Intergovernmental relations, Penalties,
Reporting and recordkeeping
requirements, Superfund, Water
pollution control, Water supply.

Dated: October 19, 1998.

David Ullrich,
Acting Regional Administrator,
Region V.

40 CFR part 300 is amended as
follows:

PART 300—[AMENDED]

1. The authority citation for Part 300
continues to read as follows:

Authority: 33 U.S.C. 1321(c)(2); 42 U.S.C.
9601-9657; E.O. 12777, 56 FR 54757, 3 CFR,
1991 Comp.; p.351; E.O. 12580, 52 FR 2923,
3 CFR, 1987 Comp.; p. 193.

Appendix B—[Amended]

2. Table 1 of Appendix B to part 300
is amended by removing the Site *“South
Andover Site, Andover, Minnesota.”

[FR Doc. 98-28868 Filed 10-27-98; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 97-130, RM-8751]

Radio Broadcasting Services;
Ottumwa, 1A

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document substitutes
Channel 224C3 for Channel 224C2 at
Ottumwa, lowa, and modifies the
license of Station KTWA, Ottumwa,
lowa, to specify operation on Channel
224C2. See 62 FR 27710, May 21, 1997,
The reference coordinates for Channel
224C2 at Ottumwa, lowa, are 41-01-11
and 92-27-33. With this action, the
proceeding is terminated.

EFFECTIVE DATE: December 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Robert Hayne, Mass Media Bureau (202)
418-2177.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order in MM Docket No. 97-130,
adopted October 7, 1998, and released
October 16, 1998. The full text of this
decision is available for inspection and
copying during normal business hours
in the FCC Reference Center (Room
239), 1919 M Street, NW, Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractor,
International Transcription Service,
Inc., (202) 857-3805, 1231 M Street,
NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:
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PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under lowa, is amended by
removing Channel 224C3 and adding
Channel 224C2 at Ottumwa.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-28772 Filed 10-27-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-139; RM-9312]

Radio Broadcasting Services; King
Salmon, AK

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document allots Channel
221A to King Salmon, Alaska, as that
community’s first local aural
transmission service in response to a
petition filed on behalf of Zimin
Broadcasting Corp. See 53 FR 41766,
August 5, 1998. With this action, the
proceeding is terminated.

DATES: Effective November 30, 1998. A
filing window for Channel 221A at King
Salmon, Alaska, will not be opened at
this time. Instead, the issue of opening
a filing window for this channel will be
addressed by the Commission in a
subsequent Order.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180. General questions related to
the application filing process should be
addressed to the Audio Services
Division, (202) 418-2700.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 98-139,
adopted October 7, 1998, and released
October 16, 1998. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857—-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
reads as follows:

Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Alaska, is amended
by adding King Salmon, Channel 221A.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-28775 Filed 10-27-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 97-243; RM-9194]

Radio Broadcasting Services; Belzoni
and Tchula, MS

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In response to a request by
Team Broadcasting Company, permittee
of Station WGNG(FM), Channel 292A,
Belzoni, Mississippi, this document
substitutes Channel 292C3 for Channel
292A at Belzoni, reallots Channel 292C3
to Tchula, Mississippi, and modifies the
license for Station WGNG(FM)
accordingly, pursuant to the provisions
of Sections 1.420(g) and (i) of the
Commission’s Rules. See 62 FR 66324,
December 18, 1997. Coordinates used
for Channel 292C3 at Tchula are 33-09—
43 NL and 90-12-34 WL. With this
action, the proceeding is terminated.
EFFECTIVE DATE: November 30, 1998.
FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-243,
adopted October 7, 1998, and released
October 16, 1998. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC’s Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,

International Transcription Service,
Inc., 1231 20th Street, NW.,
Washington, DC 20036, (202) 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for part 73
reads as follows:
Authority: 47 U.S.C. 154, 303, 334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Mississippi is
amended by removing Channel 292A at
Belzoni and by adding Tchula, Channel
292C3.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-28776 Filed 10-27-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 97-7; RM-8947]
Radio Broadcasting Services;
Chehalis, WA and Tillamook, OR

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of C. C. Broadcasting Company,
allots Channel 282A at Chehalis,
Washington, as the community’s first
local commercial FM transmission
service (RM—8947). See 62 FR 3653,
January 24, 1997. We also deny the one-
step upgrade application (BPH-
970224IC) filed by Oregon Eagle, Inc.,
requesting the substitution of Channel
282C1 for Channel 281C3 at Tillamook,
Oregon, and the modification of Station
KTIL-FM'’s license accordingly.
Channel 282A can be allotted at
Chehalis in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 1.4 kilometers (0.9 miles)
south to avoid a short-spacing to the
licensed site of Station KAFE(FM),
Channel 282C, Bellingham, Washington.
The coordinates for Channel 282A at
Chehalis are North Latitude 46-38-57
and West Longitude 122-57-58. Since
Chehalis is located within 320
kilometers (200 miles) of the U.S.-



57610 Federal Register/Vol. 63,

No. 208/Wednesday, October 28, 1998/Rules and Regulations

Canadian border, concurrence of the
Canadian government has been
obtained. With this action, this
proceeding is terminated.

EFFECTIVE DATE: November 30, 1998. A
filing window for Channel 282A at
Chehalis, Washington, will not be
opened at this time. Instead, the issue of
opening a filing window for this
channel will be addressed by the
Commission in a subsequent order.

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 97-7,
adopted October 7, 1998, and released
October 16, 1998. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy
contractors, International Transcription
Service, Inc., (202) 857-3800, 1231 20th
Street, NW, Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Sections 47 U.S.C. 154, 303,
334, 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Washington, is
amended by adding Chehalis, Channel
282A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-28777 Filed 10-27-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 1
[OST Docket No. 1; Amdt. 1-295]

Organization and Delegation of Powers
and Duties; Delegation to the Federal
Railroad Administrator

AGENCY: Office of the Secretary, DOT.

ACTION: Final rule.

SUMMARY: The Secretary is delegating
his authority to the Federal Railroad
Administrator under section 322 to Title
23 of the United States Code. Section
322, titled the Magnetic Levitation
Transportation Technology Deployment
Program, was added by section 1218 of
the Transportation Equity Act for the
21st Century, Public Law 105-178 (June
9, 1998). Section 322 provides a total of
$55 million for Fiscal Years 1999
through 2001 for preconstruction
planning activities, final design,
engineering, and construction activities
for maglev deployment; $15 million is
available in Fiscal Year 1999 and $40
million for Fiscal Years 2000 and 2001.
Also, section 322 authorizes—but does
not appropriate—additional Federal
funds of $950 million for final design
and construction of the most promising
project. The authority of the Secretary in
section 322 to make financial assistance
available to states through the
establishment of eligibility criteria,
solicitation of applications, and the
selection of projects for funding should
be delegated to the Federal Railroad
Administrator because FRA has the
expertise and staff to carry out this
program in accordance with the
statutory requirements.

EFFECTIVE DATE: October 28, 1998.

FOR FURTHER INFORMATION CONTACT:
Gareth W. Rosenau, Office of Chief
Counsel (RCC-20), Federal Railroad
Administration, 400 Seventh Street, SW.
(Stop 10), Washington, DC 20590.
Phone: (202) 493-6054.

SUPPLEMENTARY INFORMATION: Since this
amendment relates to departmental
organization, procedure and practice,
notice and comment on it are
unnecessary under 5 U.S.C. 553(b).
Further, since the amendment expedites
the Federal Railroad Administration’s
ability to meet the statutory deadlines of
the Magnetic Levitation Transportation
Technology Deployment Program, the
Secretary finds good cause under 5
U.S.C. 553(d)(3) for the final rule to be
effective on the date of publication in
the Federal Register.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), Organization and functions
(Government agencies).

In consideration of the foregoing, part
1 of title 49, Code of Federal
Regulations, is amended, effective upon
publication, to read as follows:

PART 1—[AMENDED]

1. The authority citation for part 1
continues to read as follows:

Authority: 49 U.S.C. 322; Public Law 101-
552,28 U.S.C. 2672, 31 U.S.C. 3711(a)(2).

2.In §1.49 (Delegations to Federal

Railroad Administrator), the following
section (kk) is added at the end thereof.

§1.49 Delegations to the Federal Railroad
Administration.
* * * * *

(kk) Carry out the functions and
exercise the authority vested in the
Secretary by 23 U.S.C. 322, titled the
Magnetic Levitation Transportation
Technology Deployment Program.

Issued in Washington, DC, this 21st day of
October, 1998.

Rodney E. Slater,

Secretary of Transportation.

[FR Doc. 98-28821 Filed 10-27-98; 8:45 am)]
BILLING CODE 4910-62-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AE36

Endangered and Threatened Wildlife
and Plants; Endangered Status for
Three Aquatic Snails, and Threatened
Status for Three Aquatic Snails in the
Mobile River Basin of Alabama

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Fish and Wildlife Service
(Service) determines the cylindrical
lioplax (Lioplax cyclostomaformis), flat
pebblesnail (Lepyrium showalteri), and
plicate rocksnail (Leptoxis plicata) to be
endangered species; and the painted
rocksnail (Leptoxis taeniata), round
rocksnail (Leptoxis ampla), and lacy
elimia (Elimia crenatella) to be
threatened species under the authority
of the Endangered Species Act of 1973,
as amended (Act). These aquatic snails
are found in localized portions of the
Black Warrior, Cahaba, Alabama, and
Coosa rivers or their tributaries in
central Alabama. Impoundment and
water quality degradation have
eliminated the six snails from 90
percent or more of their historic habitat.
Surviving populations are currently
threatened by pollutants such as
sediments and nutrients that wash into
streams from the land surface. This
action implements the protection of the
Act for these six snail species.

DATES: This rule is effective November
27, 1998.

ADDRESSES: The complete file for this
rule is available for inspection, by
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appointment, during normal business
hours at the Jackson Field Office, U.S.
Fish and Wildlife Service, 6578
Dogwood View Parkway, Jackson,
Mississippi 39213.

FOR FURTHER INFORMATION CONTACT: Mr.
Paul Hartfield (see ADDRESSES section),
601/965—-4900, extension 25.

SUPPLEMENTARY INFORMATION:
Background

The Mobile River Basin (Basin)
historically supported the greatest
diversity of freshwater snail species in
the world (Bogan et al. 1995), including
six genera and over 100 species that
were endemic to the Basin. During the
past few decades, publications in the
scientific literature have primarily dealt
with the apparent decimation of this
fauna following the construction of
dams within the Basin and the
inundation of extensive shoal (a shallow
place in a body of water) habitats by
impounded waters (Goodrich 1944,
Athearn 1970, Heard 1970, Stein 1976,
Palmer 1986, Garner 1990).

In 1990, the Service initiated a status
review of the endemic freshwater snails
of the Basin. An extensive literature
survey identified sources of information
on taxonomy, distribution, ecology, and
status of the fauna and was used to
assemble a checklist of the Basin’s
snails and their distributions (Bogan
1992). Field surveys and collections
were made for snails and other
freshwater mollusks throughout the
Basin (Bogan and Pierson, 1993a,b;
McGregor et al. 1996; Service Field
Records, Jackson, Mississippi 1989—
1996; Bogan in litt. 1995; M. Pierson
Field Records, Calera, Alabama, in litt.
1993-1994; J. Garner, Alabama
Department of Conservation, pers.
comm. 1996; J. Johnson, Auburn
University, in litt. 1996).

Bogan et al. (1995) summarized the
results of their efforts noting the
apparent extinction of numerous snail
species in the Coosa and Cahaba River
drainages, and the imperiled state of
many other aquatic snails in the Basin.

The taxonomy used in this final rule
follows Burch (1989), which relies
almost exclusively on shell morphology.
Many of the Basin’s freshwater snail
species, particularly in the family
Pleuroceridae, are known to exhibit
marked clinal variation (gradual change
in characters of a species that manifests
itself along a geographic gradient) in
shell form, some of which has been
described as environmentally induced
(e.g., Goodrich 1934, 1937). Four of the
six species considered in this final rule
belong to the family Pleuroceridae and
their relationships to each other, as well

as to other Pleuroceridae, are poorly
understood. In order to better document
taxonomic relationships among these
snails, a genetic study was conducted
during the status review of a select
group of the Basin’s Pleuroceridae
(Lydeard et al. 1997). The four snails
within this family considered herein
(lacy elimia, round rocksnail, plicate
rocksnail, and painted rocksnail) were
included in the genetic study. This
study supported their current taxonomic
status (Lydeard et al. 1997).

The cylindrical lioplax (Lioplax
cyclostomaformis (Lea 1841)) is a gill-
breathing snail in the family
Viviparidae. The shell is elongate,
reaching about 28 millimeters (mm) (1.1
inches (in)) in length. Shell color is light
to dark olivaceous-green externally, and
bluish inside of the aperture (shell
opening). The cylindrical lioplax is
distinguished from other viviparid (eggs
hatch internally and the young are born
as juveniles) snails in the Basin by the
number of whorls, and differences in
size, sculpture, microsculpture, and
spire angle. No other species of lioplax
snails are known to occur in the Mobile
Basin (see Clench and Turner 1955 for
a more detailed description).

Habitat for the cylindrical lioplax is
unusual for the genus, as well as for
other genera of viviparid snails. It lives
in mud under large rocks in rapid
currents over stream and river shoals.
Other lioplax species are usually found
in exposed situations or in mud or
muddy sand along the margins of rivers.
Little is known of the biology or life
history of the cylindrical lioplax. It is
believed to brood its young and filter-
feed, as do other members of the
Viviparidae. Life spans have been
reported from 3 to 11 years in various
species of Viviparidae (Heller 1990).

Collection records for the cylindrical
lioplax exist from the Alabama River
(Dallas County, Alabama), Black Warrior
River (Jefferson County, Alabama) and
tributaries (Prairie Creek, Marengo
County, Alabama; Valley Creek,
Jefferson County, Alabama), Coosa River
(Shelby, Elmore counties, Alabama) and
tributaries (Oothcalooga Creek, Bartow
County, Georgia; Coahulla Creek,
Whitfield County, Georgia; Armuchee
Creek, Floyd County, Georgia; Little
Wills Creek, Etowah County, Alabama;
Choccolocco Creek, Talladega County,
Alabama; Yellowleaf Creek, Shelby
County, Alabama), and the Cahaba River
(Bibb, Shelby counties, Alabama) and its
tributary, Little Cahaba River (Jefferson
County, Alabama) (Clench and Turner
1955). A single collection of this species
has also been reported from the Tensas
River, Madison Parish, Louisiana
(Clench 1962), however, there are no

previous or subsequent records outside
of the Alabama-Coosa system, and
searches of the Tensas River in
Louisiana by Service biologists (1995)
and others (Vidrine 1996) have found no
evidence of the species or its typical
habitat.

The cylindrical lioplax is currently
known only from approximately 24
kilometers (km) (15 miles (mi)) of the
Cahaba River above the Fall Line in
Shelby and Bibb counties, Alabama
(Bogan and Pierson 1993b). Survey
efforts by Davis (1974) failed to locate
this snail in the Coosa or Alabama
rivers, and more recent survey efforts
have also failed to relocate the species
at historic localities in the Alabama,
Black Warrior, Little Cahaba, and Coosa
rivers and their tributaries (Bogan and
Pierson 1993a, 1993b; M. Pierson in litt.
1993, 1994, Service Field Records 1991,
1992, 1993).

The flat pebblesnail (Lepyrium
showalteri (Lea 1861)) is a small snail in
the family Hydrobiidae; however, the
species has a large and distinct shell,
relative to other hydrobiid species. This
snail’s shell is also distinguished by its
depressed spire and expanded, flattened
body whorl. The shells are ovate in
outline, flattened, and grow to 3.5 to 4.4
mm (0.1-0.2 in) high and 4 to 5 mm (0.2
in) wide. The umbilical area is
imperforate (no opening), and there are
2 to 3 whorls which rapidly expand.
The anatomy of this species has been
described in detail by Thompson (1984).
The flat pebblesnail is found attached to
clean, smooth stones in rapid currents
of river shoals. Eggs are laid singly in
capsules on hard surfaces (Thompson
1984). Little else is known of the natural
history of this species.

The flat pebblesnail was historically
known from the mainstem Coosa River
in Shelby and Talladega counties, the
Cahaba River in Bibb and Dallas
counties, and Little Cahaba River in
Bibb County, Alabama (Thompson
1984). The flat pebblesnail has not been
found in the Coosa River portion of its
range since the construction of Lay and
Logan Martin Dams, and recent survey
efforts have failed to locate any
surviving populations outside of the
Cahaba River drainage (Bogan and
Pierson, 1993a,b; McGregor et al. 1996;
Service Field Records, Jackson,
Mississippi 1989—-1996; Bogan in litt.
1995; M. Pierson Field Records, Calera,
Alabama, in litt. 1993-1994; J. Garner
pers. comm. 1996; J. Johnson in litt.
1996). The flat pebblesnail is currently
known from one site on the Little
Cahaba River, Bibb County, and from a
single shoal series on the Cahaba River
above the Fall Line, Shelby County,
Alabama (Bogan and Pierson 1993b).
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The lacy elimia (Elimia crenatella
(Lea 1860)) is a small species in the
family Pleuroceridae. Growing to about
1.1 centimeters (cm) (0.4 in) in length,
the shell is conic in shape, strongly
striate, and often folded in the upper
whorls. Shell color is dark brown to
black, often purple in the aperture, and
without banding. The aperture is small
and ovate. The lacy elimia is easily
distinguished from other elimia species
by a combination of characters (i.e., size,
ornamentation, color).

In a recent genetic sequence study of
the 16S rRNA gene, the lacy elimia was
found to be very similar to the compact
elimia (Elimia showalteri) (Lydeard et
al. 1997). Despite their apparent close
genetic relationship, the authors made
no suggestion that the two species
represented a single species. Upon
review of Lydeard et al. (1997), Dillon
(College of Charleston, Charleston,
South Carolina, in litt. 1997) suggested
that additional genetic studies were
needed to demonstrate the genetic
uniqueness of the lacy elimia. However,
the Lydeard et al. (1997) genetic study
addressed only one small genetic
character of the genome (entire genetic
make-up of an individual) of these
species, and other characters strongly
support the taxonomic status of the lacy
elimia. The two species are allopatric
(do not overlap in distribution—the
compact elimia occurs in the Cahaba
River, whereas the lacy elimia was
found in the Coosa River and
tributaries), and are strikingly different
in size, appearance, and behavior. The
compact elimia has a large, robust,
smooth shell boldly colored brown and/
or green, whereas the lacy elimia has a
small, delicate, darkly colored, and
ornamented shell. The lacy elimia is one
of the few elimia snails in the Basin that
does not exhibit clinal variation
(Goodrich 1936). In addition, compact
elimia are found grazing individually
throughout shoal habitats, whereas the
lacy elimia is usually found in tight
clusters or colonies on larger rocks
within a shoal (P. Hartfield, Jackson,
MS, pers. obsv.). Allopatry, morphology,
and behavior are strong characters
supporting species specific status of the
lacy elimia.

Elimia snails are gill breathing snails
that typically inhabit highly oxygenated
waters on rock shoals and gravel bars.
Most species graze on periphyton
growing on benthic (bottom) substrates.
Individual snails are either male or
female. Eggs are laid in early spring and
hatch in about 2 weeks. Snails
apparently become sexually mature in
their first year, but, in some species,
females may not lay until their second

year. Some elimia may live as long as
5 years (Dillon 1988).

The lacy elimia was historically
abundant in the Coosa River main stem
from St. Clair to Chilton County,
Alabama, and was also known in several
Coosa River tributaries—Big Will’s
Creek, DeKalb County; Kelley’s Creek,
St. Clair County; and Choccolocco and
Tallaseehatchee creeks, Talladega
County, Alabama (Goodrich 1936). The
lacy elimia has not been recently
located at any historic collection site.
However, as a result of the recent survey
efforts, previously unreported
populations were discovered in three
Coosa River tributaries—Cheaha,
Emauhee, and Weewoka creeks,
Talladega County, Alabama (Bogan and
Pierson 1993a). The species is locally
abundant in the lower reaches of
Cheaha Creek. This stream originates
within the Talladega National Forest;
however, no specimens of the lacy
elimia have been collected on Forest
Service lands. The species has also been
found at single sites in Emauhee and
Weewoka creeks, where specimens are
rare, and difficult to locate.

The painted rocksnail (Leptoxis
taeniata (Conrad 1834)) is a small to
medium snail about 19 mm (0.8 in) in
length, and subglobose to oval in shape.
The aperture is broadly ovate, and
rounded anteriorly. Coloration varies
from yellowish to olive-brown, and
usually with four dark bands. Some
shells may not have bands and some
have the bands broken into squares or
oblongs (see Goodrich 1922 for a
detailed description). All of the
rocksnails that historically inhabited the
Basin had broadly rounded apertures,
oval shaped shells, and variable
coloration. Although the various species
were distinguished by relative sizes,
coloration patterns, and ornamentation,
identification could be confusing.
However, the painted rocksnail is the
only known survivor of the 15 rocksnail
species that were historically known
from the Coosa River drainage.

Rocksnails are gill breathing snails
found attached to cobble, gravel, or
other hard substrates in the strong
currents of riffles (a shallow area in a
streambed that causes ripples in the
water) and shoals. Adult rocksnails
move very little, and females probably
glue their eggs to stones in the same
habitat (Goodrich 1922). Heller (1990)
reported a short life span (less than 2
years) in a Tennessee River rocksnail.
Longevity in the painted and the Basin’s
other rocksnails is unknown.

The painted rocksnail had the largest
range of any rocksnail in the Mobile
River Basin (Goodrich 1922). It was
historically known from the Coosa River

and tributaries from the northeastern
corner of St. Clair County, Alabama,
downstream into the mainstem of the
Alabama River to Claiborne, Monroe
County, Alabama, and the Cahaba River
below the Fall Line in Perry and Dallas
counties, Alabama (Goodrich 1922,
Burch 1989). Surveys by Service
biologists and others (Bogan and Pierson
1993a, 1993b; M. Pierson, in litt. 1993)
in the Cahaba River, unimpounded
portions of the Alabama River, and a
number of free-flowing Coosa River
tributaries have located only three
localized Coosa River drainage
populations.

The painted rocksnail is currently
known from the lower reaches of three
Coosa River tributaries—Choccolocco
Creek, Talladega County; Buxahatchee
Creek, Shelby County (Bogan and
Pierson 1993a); and Ohatchee Creek,
Calhoun County, Alabama (Pierson in
litt. 1993).

The round rocksnail (Leptoxis ampla
(Anthony 1855)) grows to about 20 mm
(0.8 in) in length. The shell is
subglobose, with an ovately rounded
aperture. The body whorl is shouldered
at the suture, and may be ornamented
with folds or plicae. Color may be
yellow, dark brown, or olive green,
usually with four entire or broken bands
(Goodrich 1922). Round rocksnails
inhabit riffles and shoals over gravel,
cobble, or other rocky substrates.

Lydeard et al. (1997) found slight
differences in DNA sequencing between
the painted rocksnail and the round
rocksnail, and considered them to be
sister species. Following analysis by
allozyme electrophoresis on these same
species, Dillon (in litt. 1997) speculated
that the two species represented isolated
populations belonging to a single
species. The two species are
geographically separated, with the
painted rocksnail inhabiting Coosa
River tributaries, while the round
rocksnail is the only surviving rocksnail
species in the Cahaba River drainage.
Both species are currently recognized by
the malacological community (e.g.,
Burch 1989; Turgeon et al. 1988,
revision in review), and are treated as
distinct in this final rule.

The round rocksnail was historically
found in the Cahaba River, and its
tributary, Little Cahaba River, Bibb
County, Alabama; and the Coosa River,
Elmore County, and tributaries—Canoe
Creek and Kelly’s Creek, St. Clair
County; Ohatchee Creek, Calhoun
County; Yellowleaf Creek, Shelby
County; and Waxahatchee Creek,
Shelby/Chilton counties, Alabama
(Goodrich 1922).

The round rocksnail is currently
known from a shoal series in the Cahaba
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River, Bibb and Shelby counties,
Alabama, and from the lower reach of
the Little Cahaba River, and the lower
reaches of Shade and Six-mile creeks in
Bibb County, Alabama (Bogan and
Pierson 1993b).

The plicate rocksnail (Leptoxis plicata
(Conrad, 1834)) grows to about 20 mm
(0.8 in) in length. Shells are subglobose
with broadly rounded apertures. The
body whorl may be ornamented with
strong folds or plicae. Shell color is
usually brown, occasionally green, and
often with four equidistant color bands.
The columella (central column or axis)
is smooth, rounded, and typically
pigmented in the upper half. The
aperture is usually bluish-white,
occasionally pink or white. The
operculum (plate that closes the shell
when the snail is retracted) is dark red,
and moderately thick (Goodrich 1922).
Although morphologically similar to the
Basin’s other three surviving rocksnail
species, the plicate rocksnail is
genetically distinct (Lydeard et al. 1997,
Dillon in litt. 1997).

The plicate rocksnail historically
occurred in the Black Warrior River and
its tributary, the Little Warrior River,
and the Tombigbee River (Goodrich
1922). Status survey efforts found
populations of plicate rocksnails only in
an approximately 88km (55 mi) reach of
the Locust Fork of the Black Warrior
River, Jefferson and Blount counties,
Alabama (Service Field Records,
Jackson, Mississippi 1991, 1992;
Malcolm Pierson, Calera, Alabama,
Field Notes 1993). Surveys during 1996
and 1997 indicate that the snail has
recently disappeared from the upstream
two-third portion of that habitat and
now appears restricted to an
approximately 32 km (20 mi) reach in
Jefferson County (Garner in litt. 1998).

Previous Federal Action

The six aquatic snails were identified
as Category 2 species in notices of
review published in the Federal
Register on November 21, 1991 (56 FR
58804), and November 15, 1994 (59 FR
58982). At that time, a Category 2
species was one that was being
considered for possible addition to the
Federal List of Endangered and
Threatened Wildlife, but for which
conclusive data on biological
vulnerability and threat were not
available to support a proposed rule.
Designation of Category 2 species was
discontinued in the February 28, 1996,
Notice of Review (61 FR 7596). The six
snails considered in this final rule were
approved as Candidate species by the
Service on November 9, 1995, and
identified as Candidates in the 1996
Notice of Review (61 FR 7601). A

Candidate species is defined as a
species for which the Service has on file
sufficient information on biological
vulnerability and threats to support
issuance of a proposed rule.

A status review summary, that
included these six snails, was mailed on
August 23, 1994 (62 letters), to
appropriate species authorities, State
and Federal agencies, private
organizations, and interested
individuals. A cover letter provided
notification that a status review was in
progress by the Service, stated that the
species appeared to qualify for listing
under the Act, and requested a review
of the status review summary for
accuracy regarding taxonomy,
distribution, threats, and status. Three
species authorities responded by
telephone concurring with the status
reviews. No other comments were
received as a result of this notification.

An updated status report, along with
a review request, was mailed on March
11, 1997 (157 letters), following
elevation of the snails to Candidate
status. One snail authority concurred
with the status review analysis;
however, he recommended additional
genetic studies on the lacy elimia (see
“Background” section above). Two
other snail authorities responded
concurring with the analysis, as well as
the taxonomic treatment of the six
species.

On September 5, 1995, the Service
received two petitions, dated August 31,
1995, from a coalition of environmental
organizations (Coosa-Tallapoosa Project,
Biodiversity Legal Foundation, and
Alabama Wilderness Alliance)
represented by Mr. Ray Vaughan. The
petitioners requested the Service to list
the plicate rocksnail as endangered and
to designate critical habitat for this
species. The second petition requested
the Service to list the lacy elimia as a
threatened species and to designate
critical habitat.

Section 4 (b)(3)(A) of the Act and
implementing regulations at 50 CFR
424.14 require that, to the extent
practicable, the Service make a finding
of substantiality on any petition within
90 days of its receipt, and publish a
notice of its finding in the Federal
Register. If a substantial 90-day finding
is made, the Service is required, to the
extent practicable, within 12 months of
receipt of the petition, to make a finding
as to whether the action requested in the
petition is: (a) Not warranted; (b)
warranted; or (c) warranted but
precluded. Because of reductions in
funding and the lasting effects of a
congressionally imposed listing
moratorium from April 10, 1995, to
April 26, 1996, the Service’s listing

program was essentially shut down and
the Service was precluded from
processing petitions and developing
proposed rules from October 1, 1995,
through April 26, 1996. When the
moratorium was lifted and funds were
appropriated for the administration of
the listing program, the Service was
faced with a significant backlog of
listing activities. Petitions and other
listing actions were processed according
to the listing priority guidance
published in the Federal Register on
December 5, 1996 (61 FR 64475). The
guidance clarified the order in which
the Service processed listing actions
during fiscal year 1997. The guidance
called for giving highest priority (Tier 1)
to handling emergency situations and
second highest priority (Tier 2) to
resolving the status of outstanding
proposed listings. Third priority (Tier 3)
was given to resolving the conservation
status of Candidate species and
processing administrative findings on
petitions to add species to the lists or
reclassify threatened species to
endangered status. The processing of
these two petitions and the proposed
rule fell under Tier 3. A proposal to list
three aquatic snails as endangered, and
three aquatic snails as threatened was
published in the Federal Register (62
FR 54020) on October 17, 1997. The
proposal constituted the 90-day and 12-
month finding on the petitioned actions.
The processing of this final rule
conforms with the Service’s final listing
priority guidance for fiscal years 1998
and 1999 published in the Federal
Register on May 8, 1998 (63 FR 25502).
The guidance calls for giving highest
priority (Tier 1) to handling emergency
situations, second highest priority (Tier
2) to resolving the listing status of
outstanding proposed listings, resolving
the conservation status of candidate
species, processing administrative
findings on petitions, and processing a
limited number of delistings and
reclassifications, and third priority (Tier
3) to processing proposed and final
designations of critical habitat. The
processing of this final rule falls under
Tier 2. The Southeast Region has no
pending Tier 1 actions.

Summary of Comments and
Recommendations

In the October 17, 1997, proposed rule
(62 FR 54020) and associated
notifications, all interested parties were
requested to submit factual information
that might assist the Service in
determining whether these taxa warrant
listing. Direct notification of the
proposal was made to 205 institutions
and individuals, including State and
Federal agencies, county governments,
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scientific organizations, and other
interested parties. Newspaper legal
notices announcing the proposal and
inviting public comment were
published in The Birmingham News,
Daily Home, Montgomery Advertiser,
and Anniston Star. The comment period
closed on December 16, 1997. During
the initial comment period, a public
hearing was requested by Gorham &
Waldrep, a legal firm representing The
Birmingham Water Works Board. The
public comment period was reopened
on December 19, 1997 (62 FR 66583),
and extended until January 23, 1998, to
accommodate the public hearing. The
Service notified by letter appropriate
State and Federal agencies, county
governments, scientific organizations,
and other interested parties of the
public hearing and the reopening of the
comment period. In addition,
newspaper notices announcing the
public hearing and reopening of the
comment period were published in The
Birmingham News, Anniston Daily Star,
Montgomery Advertiser, and Daily
Home. The hearing was held at the
Dwight Beeson Hall Auditorium on the
campus of Samford University in
Birmingham, Alabama, on January 13,
1998, with 23 people in attendance.
Oral comments were received from six
individuals, four in support of the
proposed action, and two requesting
clarification of language in the proposal.

During the comment periods, the
Service received over 200 cards and
letters concerning the proposal. Most
individuals expressed support for the
proposed listing; however, one
individual expressed concern over the
listing of the plicate rocksnail, another
individual supported preservation of the
species but opposed the listing on
constitutional grounds, and several
individuals expressed concern over
specific statements within the proposal.

Written comments and oral
statements presented at the public
hearing and received during the
comment periods are either
incorporated into the appropriate
section of this rule, or are addressed in
the following summary. Comments of a
similar nature or point are grouped into
a number of general issues. These issues
and the Service’s response to each are
discussed below:

Issue 1: The Service lacks authority to
regulate these species under the
Commerce Clause of Article |, Section 8
of the United States Constitution.

Response: On June 22, 1998, the
Supreme Court, without comment,
rejected the argument that using the Act
to protect species that live only in one
State goes beyond Congress’ authority to
regulate interstate commerce. This

decision upholds a decision made by
the United States Court of Appeals for
the District of Columbia Circuit
(National Association of Homebuilders
vs. Babbitt, 97-1451) that regulation
under the Act is within Congress’
Commerce Clause power and that loss of
animal diversity has a substantial effect
on interstate commerce. Thus, although
these six snails are found only within
the State of Alabama, the Service’s
application of the Act to list these
species is constitutional.

Issue 2: Emergency listing is
appropriate for the cylindrical lioplax,
flat pebblesnail, and the plicate
rocksnail.

Response: Emergency listing is
appropriate only in cases where
imminent threats to a species have been
identified requiring the immediate
protection of the Act for the species. As
noted in the proposed rule, nonpoint
source pollution is the primary threat to
all known populations of these six
species. The deleterious effects of
nonpoint source pollution on these
snails are gradual and cumulative, and
cannot be easily eliminated or
specifically identified. Federal and State
agencies are currently working with the
Service in attempts to identify and
address similar problems of nonpoint
source pollutants on other listed species
within the Mobile River Basin.
Emergency listing would not accelerate
this process.

Issue 3: Endangered status is more
appropriate for the lacy elimia and
round rocksnail.

Response: There are three known
populations of the lacy elimia, and four
known populations of the round
rocksnail. The primary threat to
populations of both species is from
nonpoint source pollution. This is an
insidious but unpredictable threat, and
no two of the distinct populations of
these species are likely to be faced with
identical impacts from stormwater
runoff since they all occupy distinct
watersheds. Although both species have
declined significantly in overall range,
one or more populations of each species
is currently vigorous, with high
numbers of individuals and strong
recruitment. Therefore, the Service
believes that threatened status is
appropriate for these species. If
conditions should deteriorate in the
future, the status of one or both species
could be elevated to endangered.

Issue 4: Critical habitat should be
designated for all six species because
the Alabama Department of
Environmental Management (ADEM)
would have to maintain and protect
designated critical habitat as an existing
use under Federal and State water

quality regulations. The U.S.
Environmental Protection Agency (EPA)
commented that it does not have the
authority to require water use
classifications higher than the minimum
goal of Fish and Wildlife or Swimmable,
and suggested that designation of
critical habitat might encourage the
State to elevate the use classifications of
streams where the snails occur to higher
levels.

Response: As discussed in the
proposed rule and in this final rule (see
“Critical Habitat” section), critical
habitat designation, by definition,
directly affects only Federal actions.
The presence of listed species is already
an existing use of a water body which
ADEM, under authority delegated by
EPA, is responsible to maintain. ADEM
has been informed of the location of the
six species, and the threats confronting
them. Therefore, critical habitat
designation will have no effect on
ADEM’s responsibilities to maintain
State water quality that do not already
accrue from the listing. The Service,
through coordination and cooperation
with the EPA and ADEM, will continue
to define water quality impacts and
work to revise State and Federal water
quality standards and stream use
classifications where appropriate.

Issue 5: The Service should not
construe its mandate to designate
critical habitat as narrowly as was done
in the proposed rule, i.e., there are
benefits to critical habitat designation
beyond the section 7 consultation
process. The prior controversy
surrounding the proposed listing of the
Alabama sturgeon should not be a factor
in determining critical habitat for the
snails.

Response: The Service recognized and
discussed benefits that might accrue
from identifying stream and river
reaches currently unoccupied by these
species as critical habitat. However,
because stream and river habitats
change rapidly in response to watershed
land use, and it is difficult to project
watershed conditions and stream habitat
values into the future, the Service is
working through a dynamic process
with State and other Federal agencies
and private parties. In a cooperative
relationship, these entities periodically
survey, assess, and protect habitat, as
well as potential habitat, for listed
aquatic species and species of concern
within the Mobile River Basin.
Additionally, the Service believes that
any benefits that might be derived from
designation of critical habitat for these
species would be outweighed by
increasing the threat of vandalism that
might result from such a designation.
The proposed listing and designation of
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critical habitat for the Alabama sturgeon
was used as an example of increased
potential for vandalism that can result
from proposed designation of critical
habitat. Other examples can also be
given; however, the Alabama sturgeon
inhabits the same drainage basin as
these snails, and reflects the public
mood within the basin.

Issue 6: EPA requested clarification
regarding the potential that these snails
may be more susceptible to common
pollutants than organisms currently
used in bioassays. EPA provided a table
demonstrating that at least nine species
of snails have been used for bioassays in
the development of criterion for arsenic,
copper, lead, mercury, ammonia,
aluminum, as well as several other
chemicals, and showing them less
sensitive than other species, e.g., guppy,
crayfish, bluegill, etc.

Response: None of the six snails
addressed herein have been used for
bioassays. Of the nine snail species
referenced in the table provided by EPA,
all are widespread, most occur far north
of the Mobile River Basin, and only one
is closely related to any of the six
species considered herein. The liver
elimia, Elimia livescens, is within the
same genus as the lacy elimia, but is a
widely distributed and locally abundant
species in the Great Lakes and its
drainages. The other species that have
been used for bioassays included five
pulmonate (lung breathing and include
land and freshwater snails) snails,
which are often considered tolerant
species, two hydrobiid (small aquatic
snail in Hydrobiidae family) species,
and one viviparid species. The high
tolerance demonstrated by the snails in
the data provided by EPA supports the
Service’s assertion that current
standards must be assumed protective
until further evidence proves otherwise.
The Service and EPA are working to
identify appropriate surrogates for listed
species for use in bioassays.

Issue 7: Dams and impoundment may
not be the primary cause of decline of
the six snail species. The plicate
rocksnail has continued to decline in
the unimpounded Locust Fork,
suggesting that nonpoint source
pollution, or other factors not addressed
in the proposed rule, such as flood
scour, loss of food source, water
temperature changes, etc., represent the
primary threats to this species. Dams
can increase habitat suitability for
aquatic snails by providing flood flow
control, flow augmentation, and
retention of sediments and toxins.

Response: Dams and impounded
waters have long been recognized as a
cause of decline, extirpation, and
extinction of aquatic snails in the Basin

(see discussion under Factor A in the
“Summary of Factors Affecting the
Species” section). Pollution,
particularly nonpoint source pollution,
is the primary threat to surviving
populations of the six species in
unimpounded stream and river habitats.
Flood scour was not addressed in the
proposed rule, and may have been, and
continue to be a factor in the decline of
the species. However, all six species
inhabit the most dynamic portions of
the stream channel and are well adapted
to strong flows.

The Service agrees that there are
situations in which dams can serve to
moderate or augment flows, and retain
sediments and contaminants. However,
it must also be recognized that none of
the six snail species addressed in this
rule survive in tailwaters below any of
the many dams constructed within their
historic ranges.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the cylindrical lioplax (Lioplax
cyclostomaformis), flat pebblesnail
(Lepyrium showalteri), and plicate
rocksnail (Leptoxis plicata) should be
classified as endangered species, and
the painted rocksnail (Leptoxis
taeniata), round rocksnail (Leptoxis
ampla), and lacy elimia (Elimia
crenatella) should be classified as
threatened species. Procedures found at
section 4(a)(1) of the Act and regulations
implementing the listing provisions of
the Act (50 CFR part 424) were
followed. A species may be determined
to be an endangered or threatened
species due to one or more of the five
factors described in section 4(a)(1).
These factors and their application to
the cylindrical lioplax, flat pebblesnail,
plicate rocksnail, painted rocksnail,
round rocksnail, and lacy elimia are as
follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range. The
cylindrical lioplax, flat pebblesnail, lacy
elimia, round rocksnail, painted
rocksnail, and plicate rocksnail have all
disappeared from more than 90 percent
of their historic ranges. All of these
snails were historically, and continue to
be, strongly associated with river or
stream habitats characterized by flowing
currents, and hard, clean bottoms (e.g.,
bedrock, boulder, gravel) (Goodrich
1922, 1936; Clench and Turner 1955).
The curtailment of habitat and range for
these six species in the Basin’s larger
rivers (Coosa, Alabama, Tombigbee, and
Black Warrior) is primarily due to

extensive construction of dams and the
inundation of the snail’s shoal habitats
by impounded waters. Thirty dams have
changed this system from a continuum
of free-flowing riverine habitats into a
series of impoundments connected by
short, free-flowing reaches. On the
Alabama River, there are 3 dams (built
between 1968-1971); the Black Warrior
has 5 (1915-1959); the Coosa 10 (1914—
1966), and the Tombigbee 12 (1954—
1979). Dams impound approximately
1,650 km (1,022 mi) of river channel in
the Basin.

These six snail species have
disappeared from all portions of their
historic habitats that have been
impounded by dams. As noted earlier,
they are all associated with fast currents
over clean, hard bottom materials. Dams
change such areas by eliminating or
reducing currents, and allowing
sediments to accumulate on inundated
channel habitats. Impounded waters
also experience changes in water
chemistry which could affect survival or
reproduction of riverine snails. For
example, many reservoirs in the Basin
currently experience eutrophic
(enrichment of a water body with
nutrients) conditions, including
chronically low dissolved oxygen levels
(Alabama Department of Environmental
Management (ADEM) 1994, 1996). Such
physical and chemical changes can
affect feeding, respiration, and
reproduction of these riffle and shoal
snail species.

A site on the Locust Fork River is
being considered for the construction of
a water supply impoundment, however,
no formal proposal has been made and
no permits have been issued (C.
Waldrep, Gorham & Waldrep, P.C.,
Montgomery, Alabama, in litt. 1995; G.
Hanson, Birmingham Water Works
Board, in litt. 1998). Plicate rocksnails
occurred in riffle and shoal habitats
above and below the reservoir site in
1994. In 1996, plicate rocksnails could
not be relocated in the portion of the
river to be flooded by the reservoir;
however, they were confirmed to
continue to survive in an approximately
32 km (20 mi) reach of river below the
potential dam site, which would be
subject to impacts from construction
activities and post-construction changes
in water quality (Garner in litt. 1998).

In addition to directly altering snail
habitats, dams and their impounded
waters also formed barriers to the
movement of snails that continued to
live below dams or in unimpounded
tributaries. It is suspected that many
such isolated colonies gradually
disappear as a result of local water and
habitat quality changes. Unable to
emigrate (move out of the area), the
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isolated snail populations are
vulnerable to local discharges as well as
any detrimental land surface runoff
within their watersheds. Although many
watershed impacts have been
temporary, eventually improving or
even disappearing with the advent of
new technology, management practices,
or laws, dams and their impounded
waters prevent natural recolonization by
snail populations surviving elsewhere.

Prior to the passage of the Clean
Water Act and the adoption of State
water quality criteria, water pollution
may have been a significant factor in the
disappearance of snail populations from
unimpounded tributaries of the Basin’s
impounded mainstem rivers. For
example, Hurd (1974) noted the
extirpation of freshwater mussel
communities from several Coosa River
tributaries, including the Conasauga
River below Dalton, Georgia, the
Chatooga River, and Tallaseehatchee
Creek, apparently as a result of textile
and carpet mill waste discharges. He
also attributed the disappearance of the
mussel fauna from the Etowah River,
Talladega and Swamp creeks, and from
many of the lower tributaries of the
Coosa River, to organic pollution and
siltation.

Short-term and long-term impacts of
point and nonpoint source water and
habitat degradation continue to be a
primary concern for the survival of all
these snails, compounded by their
isolation and localization. Point source
discharges and land surface runoff
(nonpoint pollution) can cause
nutrification, decreased dissolved
oxygen concentration, increased acidity
and conductivity, and other changes in
water chemistry that are likely to
seriously impact aquatic snails. Point
sources of water quality degradation
include municipal and industrial
effluents.

Nonpoint source pollution from land
surface runoff can originate from
virtually all land use activities, and may
include sediments, fertilizers,
herbicides, pesticides, animal wastes,
septic tank and gray water leakage, and
oils and greases (ADEM 1996). During
many recent surveys for these snails,
sediment deposition and nutrient
enrichment of stream reaches was noted
as being associated with the absence of
snails from historic collection localities
(Bogan and Pierson 1993a, 1993b;
Hartfield 1991; Service Field
Observations 1992—-1994, Jackson Field
Office, MS).

Excessive sediments are believed to
impact riverine snails requiring clean,
hard shoal stream and river bottoms, by
making the habitat unsuitable for
feeding or reproduction. Similar

impacts resulting from sediments have
been noted for many other components
of aquatic communities. For example,
sediments have been shown to abrade
and/or suffocate periphyton (organisms
attached to underwater surfaces, upon
which snails may feed); affect
respiration, growth, reproductive
success, and behavior of aquatic insects
and mussels; and affect fish growth,
survival, and reproduction (Waters
1995).

Sediment is the most abundant
pollutant produced in the Basin (ADEM
1989). Potential sediment sources
within a watershed include virtually all
activities that disturb the land surface,
and all localities currently occupied by
these snails are affected to varying
degrees by sedimentation. The amount
and impact of sedimentation on snail
habitats may be locally correlated with
the land use practice. For example, the
use of agriculture, forestry, and
construction Best Management Practices
can reduce sediment amounts and
impacts.

Land surface runoff contributes the
majority of human-induced nutrients to
water bodies throughout the country
(Louisiana Department of
Environmental Quality 1995). Excessive
nutrient input (from fertilizers, sewage
waste, animal manure, etc.) can result in
periodic low dissolved oxygen levels
that are detrimental to aquatic species
(Hynes 1970). Nutrients also promote
heavy algal growth that may cover and
eliminate clean rock or gravel habitats of
shoal dwelling snails. Nutrient and
sediment pollution may have synergistic
effects (a condition in which the toxic
effect of two or more pollutants is much
greater than the sum of the effects of the
pollutants when operating individually)
on freshwater snails and their habitats,
as has been suggested for aquatic insects
(Waters 1995).

The cylindrical lioplax, flat
pebblesnail, and the round rocksnail
currently survive in localized reaches of
the Cahaba River drainage. Water
quality studies in the upper Cahaba
River drainage by the Geological Survey
of Alabama (Shepard et al. 1996) found
that discharges from 34 waste water
treatment plants (WWTPs) in the upper
drainage have contributed to water
quality impairment. This was reflected
by low levels of dissolved oxygen
downstream of Birmingham; ammonia
and chlorination by-products in excess
of recommended water quality criteria;
and eutrophication due to excessive
levels of phosphorus and nitrogen. The
study noted that these problems are
chronic and have been a factor in a loss
of mollusk and fish diversity throughout
the drainage. Their results indicate that

the upper Cahaba River drainage is
primarily impacted by nonpoint runoff
and WWTPs through physical habitat
destruction by sedimentation, and
chronic stress from exposure to toxics
and low dissolved oxygen. The middle
Cahaba River is primarily impacted by
eutrophication and associated affects.

The lacy elimia is now restricted to
three small stream channels in
Talladega County, Alabama—Cheaha,
Emauhee, and Weewoka creeks (Coosa
River drainage). The painted rocksnail
currently survives in localized reaches
of three other Coosa River tributaries,
Choccolocco, Buxahatchee, and
Ohatchee creeks. The plicate rocksnail
inhabits a single short reach of the
Locust Fork River in Jefferson County,
Alabama (Black Warrior River drainage).
All of these streams are variously
impacted by sediments and nutrients
from a variety of upstream rural,
suburban, and/or urban sources. The
streams are all small to moderate in size
and volumes of flow, and their water
and habitat quality can be rapidly
affected by local and offsite pollution
sources.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. The six aquatic snail species
are currently not of commercial value,
and overutilization has not been a
problem. However, as their rarity
becomes known, they may become more
attractive to collectors. Unregulated
collecting by private and institutional
collectors poses a threat. The cylindrical
lioplax, flat pebblesnail, plicate
rocksnail, painted rocksnail, round
rocksnail, and lacy elimia inhabit
shallow, fast-flowing waters of shoals
and riffles. Because of their occurrence
and exposure in such areas, they are
readily vulnerable to overcollecting
and/or vandalism. In these areas, the
snails are also exposed to crushing by
recreational activities such as canoeing,
wading, swimming, or fishing; however,
normal recreational activities are not
believed to be a factor in their decline.

C. Disease or predation. Aquatic
snails are consumed by various
vertebrate predators, including fishes,
mammals, and possibly birds. Predation
by naturally occurring predators is a
normal aspect of the population
dynamics of a species and is not
considered a threat to these species.
However, the potential now exists for
black carp (Mylopharyngodon piceus), a
nonselective molluskivore recently
introduced into waters of the United
States, to eventually enter the Mobile
River Basin. Exotic black carp recently
escaped to the Osage River in Missouri
when hatchery ponds were flooded
during a 1994 spring flood of the river
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(LMRCC newsletter, 1994). The extent of
stocking black carp for snail control in
aquaculture ponds within the Basin is
unknown; however, black carp are
currently cultured and sold within the
State of Mississippi (D. Reike,
Mississippi Department of Wildlife,
Fisheries, and Parks, 1997).

D. The inadequacy of existing
regulatory mechanisms. Although the
negative effects of point source
discharges on aquatic communities have
probably been reduced over time by
compliance with State and Federal
regulations pertaining to water quality,
there is currently no information on the
sensitivity of the Mobile River Basin
snail fauna to common industrial and
municipal pollutants. Current State and
Federal regulations regarding such
discharges are assumed to be protective;
however, these snails may be more
susceptible to some pollutants than test
organisms currently used in bioassays.
A lack of adequate research and data
currently may prevent existing
authorities, such as the Clean Water Act
(CWA), administered by EPA and the
Army Corps of Engineers (Corps), from
being fully utilized. The Service is
currently working with EPA to develop
a Memorandum of Agreement that will
address how EPA and the Service will
interact relative to CWA water quality
criteria and standards within the
Service’s Southeast Region.

Lacking State or Federal recognition,
these snails are not currently given any
special consideration under other
environmental laws when project
impacts are reviewed.

E. Other natural or manmade factors
affecting its continued existence. The
narrow distribution of extant
populations of all six snail species and
the nature of their habitats (i.e., small to
moderate sized streams) renders them
vulnerable to a natural catastrophic
event (e.g., flood, drought).

Habitat fragmentation and population
isolation are a significant threat to the
continued survival of the lacy elimia
and painted rocksnail. The known
populations of these two species are
isolated by extensive areas of
impoundment, and there is little, if any,
possibility of genetic exchange between
them. Over time, this isolation may
result in genetic drift, with each
population becoming unique and
vulnerable to environmental
disturbance.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these species in determining to make
this rule final. Based on these
evaluations, the preferred action is to

list the cylindrical lioplax, flat
pebblesnail, and plicate rocksnail as
endangered; and the painted rocksnail,
round rocksnail, and lacy elimia as
threatened. All of these species have
been rendered vulnerable due to
significant loss of habitat and severe
range restriction.

The cylindrical lioplax is confined in
distribution to a short reach of the
Cahaba River. The flat pebblesnail
currently survives in localized portions
of the Cahaba River and the Little
Cahaba River. Both species are
vulnerable to extinction by their
confined ranges, and current impacts
from water quality degradation in the
Cahaba River drainage. The single
known population of the plicate
rocksnail has experienced a significant
reduction in range within the past 2
years, apparently due to pollution of its
habitat from nonpoint sources. Habitat
that was, until recently, occupied by the
species is within a potential site for
reservoir construction. Endangered
status is appropriate for these three
species due to their single populations,
restricted numbers within these
populations, existing threats to their
occupied habitats, and in the case of the
plicate rocksnail, an ongoing decline in
range.

The lacy elimia, painted rocksnail,
and round rocksnail are each currently
known from three distinct drainage
localities. Extant populations and
colonies of these three species are
localized, isolated, and are vulnerable to
water quality degradation, future human
activities that would degrade their
habitats, and random catastrophic
events. Threatened status is considered
more appropriate for these species due
to the larger number of populations or
colonies, and the less immediate nature
of these threats.

Critical Habitat

Critical habitat is defined in section 3
of the Act as: (i) the specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (I) essential to the conservation
of the species and (Il) that may require
special management consideration or
protection; and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. “‘Conservation’” means the use
of all methods and procedures that are
necessary to bring the species to the
point at which the measures provided
pursuant to the Act are no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) require that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time the species is
determined to be endangered or
threatened. Service regulations (50 CFR
424.12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations exist:
(i) The species is threatened by taking
or other activity and the identification
of critical habitat can be expected to
increase the degree of threat to the
species or (ii) such designation of
critical habitat would not be beneficial
to the species. The Service finds that
designation of critical habitat is not
presently prudent for any of these six
aquatic snails.

Critical habitat designation, by
definition, directly affects only Federal
agency actions. Since these snail species
are aquatic throughout their life cycles,
Federal actions that might affect these
species and their habitats include those
with impacts on stream channel
geometry, bottom substrate composition,
water quantity and quality, and
stormwater runoff. Such activities
would be subject to review under
section 7(a)(2) of the Act, whether or not
critical habitat was designated. Section
7(a)(2) requires Federal agencies to
ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or to destroy or adversely
modify its critical habitat. The
cylindrical lioplax, flat pebblesnail and
plicate rocksnail have become so
restricted in distribution that any
significant adverse modification or
destruction of their occupied habitats
would likely jeopardize their continued
existence. The round rocksnail, painted
rocksnail, and lacy elimia are not as
restricted in distribution as the other
three snails, none the less, projects
found to cause a significant adverse
modification or destruction of their
occupied habitats would also likely
jeopardize their continued existence.
This would also hold true as the species
recovers and its numbers increase.
Therefore, habitat protection for these
six species can be accomplished
through the section 7 jeopardy standard
and there is no benefit in designating
currently occupied habitat of these
species as critical habitat.

Recovery of these species will require
the identification of unoccupied stream
and river reaches appropriate for
reintroduction. Critical habitat
designation of unoccupied stream and
river reaches might benefit these species
by alerting permitting agencies to
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potential sites for reintroduction and
allow them the opportunity to evaluate
projects which may affect these areas.
The Service is currently working with
the State and other Federal agencies to
periodically survey and assess habitat
potential of stream and river reaches for
listed and candidate aquatic species
within the Mobile River basin. This
process provides up to date information
on instream habitat conditions in
response to land use changes within
watersheds. Information generated from
surveys and assessments is
disseminated through Service
coordination with other agencies. The
Service will continue to work with State
and Federal agencies, as well as private
property owners and other affected
parties, through the recovery process to
identify stream reaches and potential
sites for reintroduction of these species.
Thus, any benefit that might be
provided by designation of unoccupied
habitat as critical will be accomplished
more effectively with the current
coordination process and is preferable
for aquatic habitats which change
rapidly in response to watershed land
use practices. In addition, the Service
believes that any potential benefits to
critical habitat designation are
outweighed by additional threats to the
species that would result from such
designation, as discussed below.

Though critical habitat designation
directly affects only Federal agency
actions, this process can arouse concern
and resentment on the part of private
landowners and other interested parties.
The publication of critical habitat maps
in the Federal Register and local
newspapers, and other publicity or
controversy accompanying critical
habitat designation may increase the
potential for vandalism as well as other
collection threats (See Factor B under
“*Summary of Factors Affecting the
Species’” section). For example, on June
15, 1993, the Alabama sturgeon was
proposed for endangered status with
critical habitat (59 FR 33148). Proposed
critical habitat included the lower
portions of the Alabama, Cahaba, and
Tombigbee rivers in south Alabama. The
proposal generated thousands of
comments with the primary concern
that the actions would devastate the
economy of the State of Alabama and
severely impact adjoining States. There
were reports from State conservation
agents and other knowledgeable sources
of rumors inciting the capture and
destruction of Alabama sturgeon. A
primary contributing factor to this
controversy was the proposed
designation of critical habitat for the
sturgeon.

The six snail species addressed in this
rule are especially vulnerable to
vandalism. They all are found in
shallow shoals or riffles in restricted
stream and river segments. The flat
pebblesnail, plicate rocksnail, round
rocksnail, painted rocksnail, and lacy
elimia attach to the surfaces of bedrock,
cobble, or gravel, while the cylindrical
lioplax is found under large boulders.
The six species are relatively immobile
and unable to escape collectors or
vandals. They inhabit remote but easily
accessed areas, and they are sensitive to
a variety of easily obtained commercial
chemicals and products. Because of
these factors, vandalism or collecting
could be undetectable and uncontrolled.
For example, the plicate rocksnail
recently disappeared from
approximately 80 percent of its known
occupied habitat. While the Service has
been unable to determine the cause of
this decline, the disappearance
illustrates the vulnerability of this and
the other snail species.

All known populations of these six
snail species occur in streams flowing
through private lands. The primary
threat to all surviving populations
appears to be pollutants in stormwater
runoff that originate from private land
activities (see Factor A). Therefore, the
survival and recovery of these snails
will be highly dependent on landowner
cooperation in reducing land use
impacts. Controversy resulting from
critical habitat designation has been
known to reduce private landowner
cooperation in the management of
species listed under the Act (e.g.,
spotted owl, golden cheeked warbler).
The Alabama sturgeon experience
suggests that critical habitat designation
could affect landowner cooperation
within watersheds occupied by these six
snails.

Based on the above analysis, the
Service has concluded critical habitat
designation would provide little
additional benefit for these species
beyond those that would accrue from
listing under the Act. The Service also
concludes that any potential benefit
from such a designation would be offset
by an increased level of vulnerability to
vandalism or collecting, and by a
possible reduction in landowner
cooperation to manage and recover
these species. The designation of critical
habitat for these six snail species is not
prudent.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and

prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
requires that recovery actions be carried
out for all listed species. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
If a Federal action may adversely affect
a listed species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

Federal activities that could occur and
impact these species include, but are
not limited to, the carrying out or the
issuance of permits for reservoir
construction, stream alterations,
discharges, wastewater facility
development, water withdrawal
projects, pesticide registration, mining,
and road and bridge construction.
Activities affecting water quality may
also impact these species and are
subject to the Corps and EPA’s
regulations and permit requirements
under authority of the CWA and the
National Pollutant Discharge
Elimination System (NPDES). It has
been the experience of the Service,
however, that nearly all section 7
consultations have been resolved so that
the species have been protected and the
project objectives have been met. Other
than a potential dam on the Locust Fork
River, Jefferson and Blount counties,
Alabama, no other Federal activities that
may affect these species are currently
known to be under consideration.

The Act and its implementing
regulations found at 50 CFR 17.21 for
endangered species, and 17.21 and
17.31 for threatened species, set forth a
series of general prohibitions and
exceptions that apply to all endangered
or threatened wildlife. These
prohibitions, in part, make it illegal for
any person subject to the jurisdiction of
the United States to take (includes
harass, harm, pursue, hunt, shoot,
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wound, kill, trap, or collect, or to
attempt any of these), import or export,
ship in interstate commerce in the
course of commercial activity, or sell or
offer for sale in interstate or foreign
commerce any listed species. It also is
illegal to possess, sell, deliver, carry,
transport, or ship any wildlife that has
been taken illegally. Certain exceptions
apply to agents of the Service and State
conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered or threatened
wildlife species under certain
circumstances. Regulations governing
permits are at 50 CFR 17.22 for
endangered species and 17.32 for
threatened species. Such permits are
available for scientific purposes, to
enhance the propagation or survival of
the species, and/or for incidental take in
connection with otherwise lawful
activities. For threatened species, there
are also permits for zoological
exhibition, educational purposes, or
special purposes consistent with the
purposes of the Act.

It is the policy of the Service,
published in the Federal Register on
July 1, 1994 (59 FR 34272), to identify,
to the maximum extent practicable,
those activities that would or would not
constitute a violation of section 9 of the
Act. The intent of this policy is to
increase public awareness as to the
effects of these listings on future and
ongoing activities within a species’
range.

Activities which the Service believes
are unlikely to result in a violation of
section 9 for these six snails are:

(1) Existing discharges into waters
supporting these species, provided these
activities are carried out in accordance
with existing regulations and permit
requirements (e.g., activities subject to
sections 402, 404, and 405 of the Clean
Water Act and discharges regulated
under the NPDES.

(2) Actions that may affect these six
snail species and are authorized, funded
or carried out by a Federal agency when
the action is conducted in accordance
with any reasonable and prudent
measures given by the Service in
accordance with section 7 of the Act.

out in accordance with any existing
regulations, permit requirements, and
best management practices.

(4) Development and construction
activities designed and implemented
pursuant to Federal, State, and local
water quality regulations.

(5) Existing recreational activities
such as swimming, wading, canoeing,
and fishing.

Activities that the Service believes
could potentially result in “take” of
these snails include:

(1) The unauthorized collection or
capture of the species;

(2) Unauthorized destruction or
alteration of the species habitat (e.g.,
instream dredging, channelization,
discharge of fill material);

(3) Violation of any discharge or water
withdrawal permit;

(4) legal discharge or dumping of
toxic chemicals or other pollutants into
waters supporting the species.

Other activities not identified above
will be reviewed on a case-by-case basis
to determine if a violation of section 9
of the Act may be likely to result from
such activity. The Service does not
consider these lists to be exhaustive and
provides them as information to the
public.

Questions regarding whether specific
activities may constitute a violation of
section 9 should be directed to the Field
Supervisor of the Service’s Jackson
Field Office (see ADDRESSES section).
Requests for copies of regulations
regarding listed species and inquiries
about prohibitions and permits should
be addressed to the U.S. Fish and
Wildlife Service, Ecological Services
Division, 1875 Century Boulevard,
Atlanta, Georgia 30345 (Phone 404/679—
7313; Fax 404/679-7081).

National Environmental Policy Act

The Fish and Wildlife Service has
determined that an Environmental
Assessment, as defined under the
authority of the National Environmental
Policy Act of 1969, need not be
prepared in connection with regulations
adopted pursuant to Section 4(a) of the
Act. A notice outlining the Service’s
reasons for this determination was

Paperwork Reduction Act

This rule does not contain any new
collections of information other than
those already approved under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and assigned Office of
Management and Budget clearance
number 1018-0094. An agency may not
conduct or sponsor, and a person is not
required to respond to a collection of
information, unless it displays a
currently valid control number. For
additional information concerning
permit and associated requirements for
endangered and threatened species, see
50 CFR 17.22 and 17.32, respectively.

References Cited

A complete list of all references cited
herein, as well as others, is available
upon request from the Field Supervisor
(see ADDRESSES section).

Author

The primary author of this final rule
is Paul Hartfield (see ADDRESSES
section)(601/965-4900, extension 25).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, the Service amends part
17, subchapter B of chapter I, title 50 of
the Code of Federal Regulations, as
follows:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Amend section 17.11(h) by adding
the following, in alphabetical order
under SNAILS, to the List of
Endangered and Threatened Wildlife to
read as follows:

§17.11 Endangered and threatened
wildlife.

(3) Normal agricultural and published in the Federal Register on *¥ ook ox 0

silvicultural practices that are carried October 25, 1983 (48 FR 49244). (h)y*> * *
Species Vertebrate popu- s :
Historic range lation where endan-  Status  When listed ﬁggggtl Sﬁﬁg'sal
Common name Scientific name gered or threatened
SNAILS
* * * * * * *

Elimia, lacy .............. Elimia crenatella ..... U.S.A. (AL) .ccoevenneeen. NA e T 651 NA NA
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Species

Vertebrate popu-

Historic range lation where endan-  Status  When listed ﬁ;'gﬁgtl Sﬁﬁg'sal
Common name Scientific name gered or threatened
* * * * * * *
Lioplax, cylindrical ... Lioplax U.S.AA. (AL) .coevennee. NA e E 651 NA NA
cyclostomaformis.

* * * * * * *
Pebblesnail, flat ....... Lepyrium showalteri  U.S.A. (AL) .............. NA e E 651 NA NA
* * * * * * *
Rocksnail, painted ... Leptoxis taeniata ..... US.A. (AL) oo, NA T 651 NA NA
* * * * * * *
Rocksnail, plicate ..... Leptoxis plicata ....... U.S.AA. (AL) .coevennee. NA e E 651 NA NA
* * * * * * *
Rocksnail, round ...... Leptoxis ampla ........ US.A. (AL) oo NA T 651 NA NA
* * * * * * *

Dated: October 16, 1998.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 98-28884 Filed 10-27-98; 8:45 am)]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 217 and 227
[1.D. 102098A]
RIN 0648-AH97

Sea Turtle Conservation; Shrimp
Trawling Requirements

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notification of an exemption
and request for comments.

SUMMARY: NMFS issues this rule to
allow the use of limited tow times by
shrimp trawlers in the inshore waters of
Mississippi and in the inshore waters of
Louisiana, north and east of the
Mississippi River to its terminus at the
South Pass, as an alternative to the
requirement to use Turtle Excluder
Devices (TEDs). This area was affected
by Hurricane Georges on and about
September 27 to 29, 1998. NMFS has
been notified by the Director of the
Mississippi Department of Marine
Resources that large amounts of debris
in Mississippi Sound in the aftermath of
the hurricane are causing difficulty with
the performance of TEDs. NMFS has
been notified by the Secretary of the
Louisiana Department of Wildlife and
Fisheries that his department had

received documentation that hurricane-
related debris was interfering with TED
performance in their shrimping grounds
east of the river. NMFS will monitor the
situation to ensure there is adequate
protection for sea turtles in this area and
to determine whether impacts from the
hurricane continue to make TED use
impracticable.

DATES: This rule is effective from
October 23, 1998, through October 31,
1998, when tow times must be limited
to no more than 55 minutes measured
from the time trawl doors enter the
water until they are retrieved from the
water, and from November 1, 1998, until
November 23, 1998, when tow times
must be limited to no more than 75
minutes. Comments on this rule are
requested, and must be received by
November 23, 1998.

ADDRESSES: Comments on this action
should be addressed to the Chief,
Endangered Species Division, Office of
Protected Resources, NMFS, 1315 East-
West Highway, Silver Spring, MD
20910.

FOR FURTHER INFORMATION CONTACT:
Charles A. Oravetz, 813-570-5312, or
Barbara A. Schroeder, 301-713-1401.
SUPPLEMENTARY INFORMATION:

Background

All sea turtles that occur in U.S.
waters are listed as either endangered or
threatened under the Endangered
Species Act of 1973 (ESA). The Kemp’s
ridley (Lepidochelys kempii),
leatherback (Dermochelys coriacea), and
hawksbill (Eretmochelys imbricata) are
listed as endangered. Loggerhead
(Caretta caretta) and green (Chelonia
mydas) turtles are listed as threatened,
except for populations of green turtles
in Florida and on the Pacific coast of
Mexico, which are listed as endangered.

The incidental take of these species,
as a result of shrimp trawling activities,
have been documented in the Gulf of
Mexico and along the Atlantic. Under
the ESA and its implementing
regulations, taking sea turtles is
prohibited, with exceptions identified
in 50 CFR 227.72. Existing sea turtle
conservation regulations (50 CFR part
227, subpart D) require most shrimp
trawlers operating in the Gulf and
Atlantic areas to have a NMFS-approved
TED installed in each net rigged for
fishing, year round.

The regulations provide for the use of
limited tow times as an alternative to
the use of TEDs for vessels with certain
specified characteristics or under
certain special circumstances. The
provisions of 50 CFR 227.72 (e)(3)(ii)
specify that the Assistant Administrator
for Fisheries, NOAA (Assistant
Administrator), may authorize
“‘compliance with tow time restrictions
as an alternative to the TED
requirement, if [he] determines that the
presence of algae, seaweed, debris or
other special environmental conditions
in a particular area makes trawling with
TED-equipped nets impracticable.” The
provisions of 50 CFR 227.72(e)(3)(i)
specify the maximum tow times that
may be used when authorized as an
alternative to the use of TEDs. The tow
times may be no more than 55 minutes
from April 1 through October 31 and no
more than 75 minutes from November 1
through March 31. NMFS has selected
these tow time limits to minimize the
level of mortality of sea turtles that are
captured by trawl nets that are not
equipped with TEDs.

Recent Events

On September 27, Hurricane Georges
made landfall on the Mississippi coast.
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The hurricane remained stationary over
the Mississippi coast for over 24 hours
and deposited as much as 30 inches (76
cm) of rain on some areas. The
combination of heavy rains and 10-12
foot (3.0 m—3.7 m) hurricane storm
surge produced severe flooding in all
three Mississippi coastal counties. The
Director of the Mississippi Department
of Marine Resources (Mississippi
Director) sent an October 13 letter to the
NMFS Southeast Regional
Administrator stating, ‘‘Most of the
coastal rivers in Mississippi exceeded
flood stage and deposited large amounts
of debris into [Mississippi Sound],
which has resulted in problems for
shrimpers.” He further stated that the
“debris...is having a negative impact on
trawl and TED performance” and that
“[w]hen TEDs become clogged they can
no longer effectively exclude sea turtles,
possibly increasing the chance of
mortality to these endangered animals.”
His letter requested that NMFS use its
authority to allow the use of 55-minute
tow times as an alternative to TEDs for
a 30-day period in Mississippi’s inshore
waters.

Flooding, high winds, and storm
surge also affected areas in eastern
Louisiana. The Secretary of the
Louisiana Department of Wildlife and
Fisheries (Louisiana Secretary) sent an
October 20 letter to the NMFS Southeast
Regional Administrator stating, ‘“We
have acquired documentation that
debris caused by Hurricane Georges is
interfering with TED performance in
[Louisiana waters east of the Mississippi
River].” His letter requested that an
exemption from the required use of
TEDs be granted immediately in the
affected area.

Coastal areas of Alabama were also
affected by Hurricane Georges. NMFS
has already authorized the use of
limited tow times, as an alternative to
the required use of TEDs, in Alabama
inshore waters (63 FR 55053; October
14, 1998).

Special Environmental Conditions

The Assistant Administrator finds
that the impacts of Hurricane Georges
have created special environmental
conditions in some areas that may make
trawling with TED-equipped nets
impracticable. Therefore, the Assistant
Administrator issues this rule to
authorize the use of restricted tow times
as an alternative to the use of TEDs in
the inshore waters of Mississippi, and in
the inshore waters of Louisiana, north
and east of the Mississippi River to its
terminus at South Pass. The States of
Mississippi and Louisiana are
continuing to monitor the situation and
are cooperating with NMFS in

determining the ongoing extent of the
debris problem. Moreover, the
Mississippi Director has stated that
Marine Enforcement Division of the
Mississippi Department of Wildlife,
Fisheries, and Parks has agreed to assist
with the enforcement of the restricted
tow times, and the Louisiana Secretary
has pledged that his department will
enforce tow time restrictions for the
duration of any exemption period.
Ensuring compliance with tow time
restrictions is critical to effective sea
turtle protection, and the commitments
from the Mississippi Director and the
Louisiana Secretary to provide
additional enforcement of the tow time
restrictions is an important factor
enabling NMFS to issue this
authorization.

Continued Use of TEDs

NMPFS encourages shrimp trawlers in
Mississippi and Louisiana inshore
waters who are authorized under this
rule to use restricted tow times to
continue to use TEDs if possible. NMFS
studies have shown that the problem of
clogging by seagrass, algae or by other
debris is not unique to TED-equipped
nets. When fishermen trawl in problem
areas, they may experience clogging
with or without TEDs. A particular
concern of fishermen, however, is that
clogging in a TED-equipped net may
hold open the turtle escape opening and
increase the risk of shrimp loss. On the
other hand, TEDs also help exclude
certain types of debris and allow
shrimpers to conduct longer tows.

NMFS’ gear experts provide several
operational recommendations to
fishermen to maximize the debris
exclusion ability of TEDs that may allow
some fishermen to continue using TEDs
without resorting to restricted tow
times. NMFS has had good experience
with hard TEDs made of either solid rod
or hollow pipe that incorporate a bent
angle at the escape opening and
recommends use of this type of TED, in
a bottom-opening configuration, to help
exclude debris. In addition, the
installation angle of a hard TED in the
trawl extension is an important
performance element in excluding
debris from the trawl. High installation
angles can result in debris clogging the
bars of the TED; NMFS recommends an
installation angle of 45°, relative to the
normal horizontal flow of water through
the trawl, to optimize the TED’s ability
to exclude turtles and debris.
Furthermore, the use of accelerator
funnels, which are allowable
modifications to hard TEDs, is not
recommended in areas with heavy
amounts of debris or vegetation. Lastly,
the webbing flap that is usually

installed to cover the turtle escape
opening may be modified to help
exclude debris quickly: the webbing flap
can either be cut horizontally to shorten
it so that it does not overlap the frame

of the TED or be slit in a fore-and-aft
direction to facilitate the exclusion of
debris.

All of the preceding recommendations
represent legal configurations of TEDs
for shrimpers in the inshore areas of
Mississippi and eastern Louisiana (not
subject to special requirements effective
in the Gulf Shrimp Fishery-Sea Turtle
Conservation area). This rule authorizes
the use of restricted tow times as an
alternative to the required use of TEDs.
This rule does not authorize any other
departure from the TED requirements,
including any illegal modifications to
TEDs. In particular, if TEDs are installed
in trawl nets, they may not be sewn
shut.

Alternative to Required Use of TEDs

The authorization provided by this
rule applies to all shrimp trawlers that
would otherwise be required to use
TEDs in accordance with the
requirements of 50 CFR 227.72(e)(2)
who are operating in all inshore waters
of the State of Mississippi and in the
inshore waters of the State of Louisiana,
north and east of the Mississippi River
to its terminus at South Pass, in areas
which the states have opened to
shrimping. “Inshore waters”, as defined
at 50 CFR 217.12, means the marine and
tidal waters landward of the 72
COLREGS demarcation line
(International Regulations for
Preventing Collisions at Sea, 1972), as
depicted or noted on nautical charts
published by NOAA (Coast Charts,
1:80,000 scale) and as described in 33
CFR part 80. Instead of the required use
of TEDs, shrimp trawlers may comply
with the sea turtle conservation
regulations by using restricted tow
times. Through October 31, 1998, a
shrimp trawler utilizing this
authorization must limit tow times to no
more than 55 minutes, measured from
the time trawl doors enter the water
until they are retrieved from the water.
From November 1, 1998 until November
23, 1998, tow times must be limited to
no more than 75 minutes measured from
the time trawl doors enter the water
until they are retrieved from the water.

Additional Conditions

NMFS expects that shrimp trawlers
operating in Mississippi or eastern
Louisiana inshore waters without TEDs
in accordance with this authorization
will retrieve debris that is caught in
their nets and return it to shore for
disposal or to other locations defined by
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the Mississippi Director or the
Louisiana Secretary, rather than simply
disposing of the debris at sea. Proper
disposal of debris should help the
restoration of the shrimping grounds in
the wake of the hurricane. Shrimp
trawlers are reminded that regulations
under 33 U.S.C. 1901 et seq. (Act to
Prevent Pollution From Ships) may
apply to disposal at sea.

Alternative to Required Use of TEDs;
Termination

The Assistant Administrator, at any
time, may modify the alternative
conservation measures through
publication in the Federal Register, if
necessary to ensure adequate protection
of endangered and threatened sea
turtles. Under this procedure, the
Assistant Administrator may modify the
affected area or impose any necessary
additional or more stringent measures,
including more restrictive tow times or
synchronized tow times, if the Assistant
Administrator determines that the
alternative authorized by this rule is not
sufficiently protecting turtles, as
evidenced by observed lethal takes of
turtles aboard shrimp trawlers, elevated
sea turtle strandings, or insufficient
compliance with the authorized
alternative. The Assistant Administrator
may also terminate this authorization
for these same reasons, or if compliance
cannot be monitored effectively, or if
conditions do not make trawling with
TEDs impracticable. The Assistant
Administrator may modify or terminate
this authorization, as appropriate, at any
time. A document will be published in
the Federal Register announcing any
additional sea turtle conservation
measures or the termination of the tow
time option in Mississippi inshore
waters. This authorization will expire
automatically on November 23, 1998,
unless it is explicitly extended through
another notification to be published in
the Federal Register.

Classification

This action has been determined to be
not significant for purposes of E.O.
12866.

The AA has determined that this
action is necessary to respond to an
emergency situation to allow more
efficient fishing for shrimp, while
providing adequate protection for
endangered and threatened sea turtles
pursuant to the ESA and other
applicable law.

Pursuant to section 553(b)(B) of the
Administrative Procedures Act (APA),
the Assistant Administrator finds that
there is good cause to waive prior notice
and opportunity to comment on this
rule. It is impracticable, unnecessary,

and contrary to the public interest to
provide prior notice and opportunity for
comment. The Assistant Administrator
finds that an unusually large amount of
debris exists in the aftermath of
Hurricane George, creating special
environmental conditions that may
make trawling with TED-equipped nets
impracticable. The Assistant
Administrator has determined that the
use of limited tow times for the
described area and time would not
result in a significant impact to sea
turtles. Notice and comment are
contrary to the public interest in this
instance because providing notice and
comment would prevent the agency
from providing relief within the
necessary timeframe. Furthermore, the
public had notice and an opportunity to
comment on 50 CFR 227.72(e)(3)(ii)
when that regulation was finalized.

Pursuant to section 553(d)(1) of the
APA, for the reasons cited above, and
because this action relieves a restriction,
this rule is effective immediately. As
prior notice and an opportunity for
public comment are not required to be
provided for this rule by 5 U.S.C. 553,
or any other law, the analytical
requirements of 5 U.S.C. 601 et. seq. are
inapplicable.

The Assistant Administrator prepared
an Environmental Assessment (EA) for
the final rule (57 FR 57348, December
4, 1992) requiring TED use in shrimp
trawls and creating the regulatory
framework for the issuance of actions
such as this. Copies of the EA are
available (see ADDRESSES).

Dated: October 22, 1998.
Gary C. Matlock,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 9828826 Filed 10-23-98; 3:31 pm]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 971015246-7293-02; I.D.
102298A]

Fisheries of the Northeastern United
States; Summer Flounder Fishery;
Commercial Quota Harvested for New
York

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Commercial quota harvest.

SUMMARY: NMFS announces that the
summer flounder commercial quota
available to the State of New York has
been harvested. Vessels issued a
commercial Federal fisheries permit for
the summer flounder fishery may not
land summer flounder in New York for
the remainder of calendar year 1998
unless additional quota becomes
available through a transfer. Regulations
governing the summer flounder fishery
require publication of this notification
to advise the State of New York that the
quota has been harvested and to advise
vessel permit holders and dealer permit
holders that no commercial quota is
available for landing summer flounder
in New York.

DATES: Effective 0001 hours October 27,
1998, through December 31, 1998.

FOR FURTHER INFORMATION CONTACT: Paul
H. Jones, Fishery Policy Analyst, (978)
281-9273.

SUPPLEMENTARY INFORMATION:
Regulations governing the summer
flounder fishery are found at 50 CFR
part 648. The regulations require annual
specification of a commercial quota that
is apportioned among the coastal states
from North Carolina through Maine. The
process to set the annual commercial
guota and the percent allocated to each
state are described in § 648.100.

The initial total commercial quota for
summer flounder for the 1998 calendar
year was set equal to 11,105,636 Ib
(5,037,432 kg) (62 FR 66304, December
18, 1997). The percent allocated to
vessels landing summer flounder in
New York is 7.64699 percent, or 849,680
1b (385,408 kg).

Section 648.100(e)(4) stipulates that
any overages of commercial quota
landed in any state be deducted from
that state’s annual quota for the
following year. In calendar year 1997, a
total of 815,741 Ib (370,014 kg) were
landed in New York, creating a 61,398
Ib (27,850 kg) overage that was deducted
from the amount allocated for landings
in the state during 1998 (63 FR 23227,
April 28, 1998). The resulting quota for
New York is 788,282 Ib (357,559 kg).

Section 648.101(b) requires the
Administrator, Northeast Region, NMFS
(Regional Administrator), to monitor
state commercial quotas and to
determine when a state’s commercial
quota is harvested. The Regional
Administrator is further required to
publish notification in the Federal
Register advising a state and notifying
Federal vessel and dealer permit holders
that, effective upon a specific date, the
state’s commercial quota has been
harvested and no commercial quota is
available for landing summer flounder
in that state. The Regional
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Administrator has determined, based
upon dealer reports and other available
information, that the State of New York
has attained its quota for 1998.

The regulations at § 648.4(b) provide
that, as a condition of the permit,
Federal permit holders agree not to land
summer flounder in any state that the
Regional Administrator has determined
no longer has commercial quota
available. Therefore, effective 0001
hours October 27, 1998, further landings
of summer flounder in New York by
vessels holding commercial Federal

fisheries permits are prohibited for the
remainder of the 1998 calendar year
unless additional quota becomes
available through a transfer and is
announced in the Federal Register.
Effective October 27, 1998, federally
permitted dealers are also advised that
they may not purchase summer flounder
from federally permitted vessels that
land in New York for the remainder of
the calendar year, or until additional
guota becomes available through a
transfer.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: October 22, 1998.

Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-28827 Filed 10-23-98; 3:31 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 205
[TM-98-00-7]
RIN 0581-AA40

National Organic Program—Issue
Papers

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed Rule; request for
comments on Issue Papers.

SUMMARY: Agricultural Marketing
Service (AMS) is seeking comments on
three papers that address certain issues
raised in the comments received on the
National Organic Program proposed rule
published in the Federal Register on
December 16, 1997. These issue papers
which address livestock confinement,
livestock health care, and certification
termination, and comments received on
them will be considered during the
development of a revised National
Organic Program proposed rule.

DATES: Comments must be submitted on
or before December 14, 1998.
ADDRESSES: Interested persons are
invited to submit written comments on
these issues to: Eileen S. Stommes,
Deputy Administrator, USDA-AMS-TM-
NOP, Room 4007-S, AG Stop 0275, P.O.
Box 96456, Washington, D.C. 20090—
6456. Comments may also be sent by fax
to (202) 690—-4632 or via e-mail to:
NOPIssue Papers@usda.gov.
Additionally, USDA plans to accept
comments via the National Organic
Program home page at a future date.
Notification of acceptance of comments
by this form will occur through an
additional Federal Register notice.

FOR FURTHER INFORMATION CONTACT: T.
Keith Jones, Program Manager, USDA-
AMS-TM-NOP, Room 2510-S, AG Stop
0275, P.O. Box 96456, Washington, D.C.
20090-6456. Phone (202) 720-3252.
SUPPLEMENTARY INFORMATION: AMS is
seeking comments on three papers that

address certain issues raised during the
National Organic Program’s proposed
rule comment period. These issue
papers which address livestock
confinement, livestock health care, and
certification termination, and comments
received on them will be considered
during the development of a revised
National Organic Program proposed
rule.

The issue papers are: Issue Paper 1.
Livestock Confinement in Organic
Production Systems; Issue Paper 2. The
Use of Antibiotics and Parasiticides in
Organic Livestock Production; and Issue
Paper 3. Termination of Certification by
Private Certifiers. These issue papers are
being published in an effort to provide
the opportunity for public input. USDA
is committed to a process that is open
to all interested parties.

All comments, whether mailed, faxed,
or submitted via the Internet, will be
available for viewing at the USDA-
AMS, Transportation and Marketing
Programs, Room 2945-South Building,
1400 Independence Ave., S.\W.,
Washington, D.C., from 9:00 a.m. to 1:00
p.m., and from 2:00 p.m. to 4:30 p.m.,
Monday through Friday (except official
Federal holidays). Persons wanting to
visit the USDA South Building to view
comments received in response to this
proposal are requested to make an
appointment in advance by calling
Gayle Patterson at (202) 720-3252.

The issue papers are published below.

Issue Paper 1. Livestock Confinement in
Organic Production Systems

1. Goal

USDA'’s goal is to establish clear,
consistent regulations that stimulate the
growth of the organic livestock sector,
satisfy consumer expectations and allow
organic livestock producers flexibility in
making site-specific, real-time
management decisions.

2. Issue

Commenters on USDA'’s proposed
rule, published December 16, 1997 (62
FR 65850), assert that the language in
the proposed rule,
if necessary, livestock may be maintained
under conditions that restrict the available
space for movement or access to the outside,

section 205.15(b), creates a significant
loophole for factory farming of livestock
despite the other requirements for
access to outdoors and space for
movement. USDA believes that

commenters are concerned that the term
if necessary, could be broadly
interpreted by public and private
certifiers.

3. Background

The Organic Foods Production Act (7
U.S.C. 6501-6522) (OFPA) is silent on
livestock confinement. In its proposed
rule, USDA specifically requested
public comment on the conditions
under which animals may be
maintained, specifically with regard to
the available space for movement and
access to the outdoors. Many
commenters advocated USDA’s
adoption of the National Organic
Standards Board (NOSB)
recommendations on livestock
production which recognize that proper
livestock management may provide for
times when livestock are confined. The
NOSB said

temporary indoor housing may be justified
for: 1. inclement weather conditions; 2.
health, care, safety and well-being of the
livestock; and 3. protection of soil and water
quality.

Therefore, commenters who support the
NOSB recommendations appear to
accept animal confinement as long as
the criteria allowing confinement are
clearly delineated.

In writing the proposed rule, USDA,
like the NOSB, sought to balance animal
health issues, such as prevention of
exposure to disease and predators, with
the concepts that organic management is
soil-based, and that animals should be
allowed access to the soil. USDA
envisioned that the language of section
205.15(b) would allow the flexibility
needed for producers to confine animals
during critical periods such as
farrowing.

In keeping with this intent, USDA
chose the term if necessary to capture
the spirit of the NOSB recommendation.
The terms if necessary or justified, used
respectively in the proposed rule and
the NOSB recommendation, envisioned
guidelines by which a producer or
certifier would benchmark the
management decision. USDA believed
that such guidelines would be
formulated during development of a
program manual for the National
Organic Program. USDA also concluded
that the proposed livestock standards,
when taken as a whole, serve as a
delimiting mechanism to large-scale
confined animal feeding operations.
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Many commenters indicated
opposition to factory farming of
livestock. It is unclear how these
commenters would define the term
factory farming and whether those who
oppose factory farming are concerned
about animal space requirements,
environmental issues, or a particular
business structure. Like NOSB and
USDA, they believe that routine,
continuous confinement of livestock
must be prohibited, but some
commenters stated that the proposed
livestock requirements, which required
access to outdoors and space for
movement, fall short of consumer
expectations for the production of
organically grown livestock. Therefore,
a more detailed delineation of the
criteria for appropriate confinement
may be necessary to satisfy the concerns
of these commenters.

4. Options

In response to these comments, USDA
is considering the following options:

Option 1—Retain the Current Language
but Elaborate on Its Intent

Pros: Consistent with NOSB
recommendations;

Allows for producer/certifier
flexibility;

Allows for various animal space
requirements.

Cons: May not meet expectations of
some commenters;

Compliance verification could be
difficult.

Option 2—Establish Animal Space
Requirements in Animal Feeding
Operations

Pros: Addresses commenter concerns
about animal space requirements.

Simplifies animal space verification.

Cons: An issue not addressed by
NOSB or USDA;

Criteria for space requirements could
be difficult to establish;

Further reduces producer/certifier
flexibility.

Option 3—Establish Requirements for
Access to Pasture.

Pros: Would satisfy commenter
concerns;

Would address animal safety
concerns;

Allows for various animal space
requirements;

Cons: An issue not addressed by
NOSB or USDA,;

Compliance verification could be
difficult;

May not be appropriate for all species
of livestock;

Further reduces producer/certifier
flexibility.

Option 4—Explore Feasibility of
Allowing Livestock Products Labeled as
Organic To Include Additional Label
Claims, Such as Pasture-Raised, Free-
Range or Never Confined in a Feedlot

Pros: Provides consumers with more
product information;

Allows producers to market to a
further defined niche.

Cons: Could cause consumer
confusion;

Could devalue the term organic;

Limited verification for label claims.

USDA is interested in exploring other
options. Additionally, we are seeking
comments on the following questions:
Should the rule ban confined animal
feeding operations? Would requiring
access to pasture satisfy commenters,
including those who oppose factory
farming? What economic impact would
these options have on organic livestock
producers? How would additional
labeling claims affect the marketing of
organic livestock products?

Would annual or semi-annual organic
certification site visits be sufficient to
ensure that routine, continuous
confinement is not occurring? How
should certifiers determine that
confinement is being employed in
accordance with the regulations?

How should access to pasture be
defined? Should a species-by-species
approach be taken? When permitted by
regulation, should the duration and
frequency of confinement be resolved
on a case-by-case basis between certifier
and producer?

Issue Paper 2.—The Use of Antibiotics
and Parasiticides in Organic Livestock
Production

1. Goal

USDA's goal is to establish clear,
consistent regulations that stimulate the
growth of the organic livestock sector,
satisfy consumer expectations and allow
organic livestock producers flexibility in
making site-specific, real-time
management decisions.

2. Issue

In its proposed rule published
December 16, 1997 (62 FR 65850),
USDA specifically requested public
comment on the use of animal drugs in
the production of organic livestock.
Many commenters advocated the
adoption of the National Organic
Standards Board (NOSB)
recommendations on both antibiotics
and parasiticides. The NOSB
recommendations prohibit the use of
antibiotics and parasiticides in organic
production except under certain clearly
delineated animal health conditions.

Many other commenters go beyond
the options proposed by USDA and the
NOSB by advocating an absolute
prohibition on the use of antibiotics in
organic livestock production. Further,
commenters who specifically mention
the use of parasiticides as an area of
concern assert that the language in the
proposed rule defining the term routine
use of parasiticides as administering a
parasiticide to an animal without cause
is inadequate. These commenters
suggest that it would be too easy for
producers to find cause to administer a
parasiticide, and that they might
therefore become reliant on
parasiticides rather than on preventative
measures. Some commenters would
prefer a complete ban on the use of all
animal medications, including
antibiotics and parasiticides, in organic
livestock production.

3. Background

The OFPA prohibits only the use of
subtherapeutic doses of antibiotics and
of synthetic internal parasiticides on a
routine basis. Since young animals are
especially vulnerable to disease, USDA
believed there was sufficient
justification for additional protection in
the early days of life. To ensure the
health of animals during critical
periods, USDA also allowed the
therapeutic use of antibiotics in dairy
and breeder stock because of the
animals’ longevity and the potential for
infections arising from pregnancy and
delivery. USDA attempted to capture
the statutory prohibition on routine use
of parasiticides by defining such use as,
administering a parasiticide to an
animal without cause.

4. Options

In light of these comments, USDA is
analyzing options to assist in
determining the proper role for
antibiotics and parasiticides in organic
livestock production. Options under
consideration, along with USDA’s
assessment of the pros and cons of each
option, are listed below:

Option 1—Prohibit all use of antibiotics
and parasiticides.

Pros: Consistent with many
comments.

Cons: Animal health could be
adversely affected, particularly that of
young animals;

Inconsistent with NOSB
recommendations;

Compliance verification could be
difficult;

Could limit industry growth by
preventing the production of some types
of livestock in specific geographic areas.
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Option 2—Prohibit the Use of All
Animal Medications, Other Than
Vaccinations, Including Antibiotics and
Parasiticides.

Pros: Consistent with some
comments.

Cons: Animal health could be
adversely affected, particularly that of
young animals;

Inconsistent with NOSB
recommendations;

Compliance verification could be
difficult;

Could limit industry growth by
preventing the production of some types
of livestock in specific geographic areas.

Option 3—Allow the Therapeutic Use of
Antibiotics and the Non-Routine use of
Parasiticides Under Specific Animal
Health Conditions.

Pros: Consistent with NOSB
recommendations;

Allows for the protection of animal
health;

Animal production could be
enhanced;

Provides producer/certifier flexibility
to respond to rapidly changing animal
health conditions.

Cons: Compliance verification could
be difficult.

USDA is interested in exploring other
options. Additionally, we are seeking
comments on the following questions:
What economic impact would the
prohibition of all medication, including
antibiotics and parasiticides, have on
organic livestock producers?

Under what conditions, if any, could
an animal for slaughter receive a
synthetic internal parasiticide? An
external parasiticide? What about
breeding stock or dairy animals?

Should we make provisions for the
use of synthetic parasiticides where
other measures has proven ineffective?

Would annual or semi-annual organic
certification site visits be sufficient to
ensure that preventative measures are
being carried out and that antibiotics
and parasiticides are being administered
in accordance with the Act and its
regulations? When permitted by
regulation, should the use of antibiotics
and parasiticides be resolved on a case-
by-case basis between certifier and
producer?

Issue Paper 3. Termination of
Certification by Private Certifiers

1. Goal

USDA's goal is to implement the
Organic Foods Production Act (OFPA)
at the local level, while utilizing, to the
extent possible, the existing
infrastructure of organic certification.

2. Issue

Many commenters on USDA’s
proposed rule, published December 16,
1997 (62 FR 65850), assert that the
proposed process for termination of
certification would be unduly
bureaucratic and would complicate
local certifiers’ efforts to ensure the
integrity of the organic label.

3. Background

In the proposed rule, USDA sought to
balance the public policy goal of
withdrawing certification from a farmer
or handler who violates the Act against
the constitutional protections afforded
to entities certified under the OFPA.
The National Organic Standards Board
did not make any specific
recommendation on this issue. Under
the OFPA, accredited certifiers are
agents of the Secretary in carrying out
their responsibilities under the Act.
Certifiers’ authority is derived from
their accreditation under the OFPA.

USDA, acting directly or through
accredited certifiers, cannot suspend or
revoke a certification once granted
without providing due process of law,
which requires providing an
opportunity to be heard before the
suspension or revocation of
certification.

A certified entity must be afforded the
opportunity for a hearing before
certification can be suspended or
revoked. Although private certifiers
have expressed considerable
dissatisfaction with this process, there is
no legal mechanism to allow private
certifiers to suspend or revoke
certifications. Thus, section 205.219(b)
of our proposed rule, stated that if a
certifying agent had reason to believe
that a certified operation had violated
the Act, the certifying agent would
recommend that USDA terminate
certification. After review of the
recommendation, the Administrator of
the Agricultural Marketing Service
could institute proceedings to terminate
certification.

4. Options

USDA continues to review comments
on this issue and to consider various
alternatives that would achieve the
objectives expressed in the comments.
Options under consideration, along with
USDA's assessment of the pros and cons
of each option, are listed below. USDA
welcomes alternative suggestions.

Option 1—Create a Uniform and
Efficient Information System To Inform
the Public of USDA Actions To Suspend
or Revoke Certification

Pros: Would provide timely
information concerning the compliance
status of certified entities;

Provides necessary and timely
information about the compliance status
of a certified entity during the pendency
of an enforcement action.

Cons: Does not fulfill commenters’
desire for revocation authority at the
certifier level;

Does not fulfill commenters’ desire for
immediate revocation, since
certification would remain in full effect
pending case resolution.

Option 2—Provide for an Expedited
Process, Including Special Rules of
Practice and Shortened Time Frames,
To Review Certifier Recommendations
and Make Determinations

Pros: Would provide due process;

Could result in quicker resolution of
enforcement issues;

Might reduce enforcement costs for all
parties to the dispute.

Cons: Does not fulfill commenters’
desire for revocation authority at the
certifier level;

Does not fulfill commenters’ desire for
immediate revocation, since
certification would remain in full effect
pending case resolution.

Option 3—Design an Informal
Alternative Procedure To Resolve
Enforcement Issues on an Expedited
Basis Short of an Adjudicatory Hearing

Pros: Would provide due process;

Could result in quicker resolution of
enforcement issues;

Might reduce enforcement costs for all
parties to the dispute.

Cons: Does not fulfill commenters’
desire for revocation authority at the
certifier level;

Does not fulfill commenters’ desire for
immediate revocation, since
certification would remain in full effect
pending case resolution.

A 45-day comment period is provided
for interested persons to provide
comment. This period is deemed
appropriate because any comments
received will be considered in the
development of a revised National
Organic Program proposed rule.

Authority: 7 U.S.C. 6501-6522.
Dated: October 23, 1998.
Eileen S. Stommes,

Deputy Administrator Transportation and
Marketing.

[FR Doc. 98-28880 Filed 10-23-98; 2:54 pm]
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1260
[No. LS-98-005]

Amendment to the Beef Promotion and
Research Rules and Regulations:
Extension of Comment Period on
Proposed Rule

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Extension of comment period on
the proposed rule to amend the Beef
Promotion and Research Rules and
Regulations.

SUMMARY: The Agricultural Marketing
Service (AMS) is extending the public
comment period from October 27, 1998,
to November 27, 1998, on the proposed
rule to amend the Beef Promotion and
Research Rules and Regulations (Rules
and Regulations) established under the
Beef Promotion and Research Act of
1985 (Act) to clarify requirements for
documenting cattle sales transactions
for which no assessments are due. This
proposed rule was published in the
Federal Register on August 28, 1998.
DATES: Written comments must be

received on or before November 27,
1998.

ADDRESSES: Send two copies of
comments to Ralph L. Tapp; U.S.
Department of Agriculture; Livestock
and Seed Program, AMS; Marketing
Programs Branch; STOP 0251, Room
2606-S; 1400 Independence Avenue,
SW.; Washington, D.C. 20090-0251.
Comments received may be inspected at
this location between 8:00 a.m. and 4:30
p.m., Monday through Friday, except
holidays. State that your comments refer
to Docket No. LS-98-005.

FOR FURTHER INFORMATION CONTACT:
Ralph L. Tapp, 202/720-1115.

SUPPLEMENTARY INFORMATION:
Purpose

A proposed rule was published in the
Federal Register on August 28, 1998 (63
FR 45971). The purpose of the rule is to
clarify the fact that persons selling cattle
who are not classified as producers
under the Act must file a Statement of
Certification of Non-Producer Status
form with the collecting person in a
timely manner or otherwise an
assessment is due under the Act.

Reason for Granting an Extension

The Livestock Marketing Association
(LMA), a national trade organization
representing 900 livestock auction and
terminal markets and livestock dealers

and order buyers has requested a 30 day
extension of the comment period.

LMA has stated that it and other
interested parties need more time to
have a number of questions answered
concerning the impact of the proposed
rule on those it affects including
producers, markets, dealers, feedlots,
and brand inspectors.

LMA members collect about one-third
of the total assessments paid by
producers under the Act and therefore
have a keen interest in any changes
involving the collection process.

After careful consideration of the
request submitted to the Agency, AMS
has decided to grant an extension of the
comment period for an additional 30
days, or until November 27, 1998. AMS
believes this 30 day extension making a
total comment period of 90 days
provides a sufficient period of time for
all interested persons to review the
proposed rule and submit comments.

Accordingly, AMS is extending the
comment period on the proposed rule
until November 27, 1998.

Authority: 7 U.S.C. 2901 et seq.

Dated: October 23, 1998.

Barry L. Carpenter,
Deputy Administrator, Livestock and Seed
Program.

[FR Doc. 98-28971 Filed 10-26-98; 11:15
am]
BILLING CODE 3410-02-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 63

Notice of Availability of Staff
Recommendations to the Commission:
Draft Regulations for Disposal of High-
Level Radioactive Wastes at a
Proposed Geologic Repository at
Yucca Mountain, Nevada

AGENCY: Nuclear Regulatory
Commission (NRC).
ACTION: Notice of availability.

SUMMARY: The NRC is reissuing this
notice due to an error in the website
address which appeared in the version
published October 14, 1998 (63 FR
55056). The NRC is making available
NRC staff recommendations for draft
regulations governing disposal of high-
level radioactive wastes at a proposed
geologic repository at Yucca Mountain,
Nevada. The Commission is presently
reviewing these staff recommendations,
and has not yet approved publication of
the recommended draft regulations as a
proposed rule. The Commission is
making the staff reccommendations
available now to enable all stakeholders

to have preliminary access to the
document. When the Commission has
approved a proposed rule, it will be
published in the Federal Register for
formal public comment.

ADDRESSES: A copy of the staff
recommendations can be obtained
electronically at the NRC Technical
Conference Forum Website under the
topic “‘Draft Proposed Rule for Disposal
of High-Level Radioactive Wastes at a
Proposed Geologic Repository at Yucca
Mountain, Nevada’ at http://
techconf.lInl.gov/cgi-bin/topics or from
the NRC’s Public Document Room, 2120
L Street, NW., (Lower Level),
Washington, DC 20555; telephone 202—
634-3273; fax 202—634—-3343. To view
the working paper at the Website, select
“Draft Proposed Rule for Disposal of
High-Level Radioactive Waste at a
Proposed Geologic Repository at Yucca
Mountain, Nevada.”

Comments may be posted
electronically on the NRC Technical
Conference Forum Website mentioned
above. Comments submitted
electronically can also be viewed at that
Website. Comments may also be mailed
to the Office of the Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555.

FOR FURTHER INFORMATION CONTACT:
Clark Prichard, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
(301) 415-6203; e-mail cwp@nrc.gov.; or
Timothy McCartin, Office of Nuclear
Material Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, telephone
(301) 415-6681; e-mail tim3@nrc.gov.

Dated at Rockville, Maryland this 21st day
of October, 1998.

For the Nuclear Regulatory Commission.
Donald A. Cool,

Director, Division of Industrial and Medical
Nuclear Safety, NMSS.

[FR Doc. 98-28814 Filed 10-27-98; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—-AEA-42]

Proposed Amendment to Class E
Airspace; Winchester, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.
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SUMMARY: This notice proposes to
amend the Class E airspace area at
Winchester, VA. The development of a
new Standard Instrument Approach
Procedure (SIAP) based on the Global
Positioning System (GPS) at Winchester
Regional Airport has made this proposal
necessary. Additional controlled
airspace extending upward from 700
feet Above Ground Level (AGL) is
needed to accommodate the SIAP and
for Instrument Flight Rules (IFR)
operations at the airport.

DATES: Comments must be received on
or before November 27, 1998.
ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Airspace Branch, AEA-520, Docket No.
98-AEA-42, F.A.A. Eastern Region,
Federal Building #111, John F. Kennedy
Int’l Airport, Jamaica, NY 11430.

The official docket may be examined
in the Office of the Regional Counsel,
AEA-7, F.A.A. Eastern Region, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430.

An informal docket may also be
examined during normal business hours
in the Airspace Branch, AEA-520,
F.A.A. Eastern Region, Federal Building
#111, John F. Kennedy International
Airport, Jamaica, NY 11430.

FOR FURTHER INFORMATION CONTACT:

Mr. Francis T. Jordan, Jr., Airspace
Specialist, Airspace Branch, AEA-520
F.A.A. Eastern Region, Federal Building
#111, John F. Kennedy International
Airport, Jamaica, New York 11430;
telephone: (718) 553-4521.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy-related aspects of the
proposal. Communications should
identify the airspace docket number and
be submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made.
““Comments to Airspace Docket No. 98—
AEA-42.” The postcard will be date/
time stamped and returned to the
commenter. All communications

received on or before the closing date
for comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
Rules Docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with the FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Office of
the Regional Counsel, AEA-7, F.AA.
Eastern Region, Federal Building #111,
John F. Kennedy International Airport,
Jamaica, NY 11430. Communications
must identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRMs should also request a copy of
Advisory Circular No. 112-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
amend the Class E airspace area at
Winchester, VA. A GPS RWY 14 SIAP
has been developed for Winchester
Regional Airport. Additional controlled
airspace extending upward from 700
feet AGL is needed to accommodate the
SIAP and for IFR operation at the
airport. Class E airspace designations for
airspace areas extending upward from
700 feet or more above the surface are
published in Paragraph 6005 of FAA
Order 7400.9F, dated September 10,
1998, and effective September 16, 1998,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document
would be published subsequently in the
Order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that would only affect air
traffic procedures and air navigation, it
is certified that this proposed rule

would not have significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR Part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9F, dated
September 10, 1998, and effective
September 16, 1998, is proposed to be
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA VA E5 Winchester, VA [Revised]
Winchester Regional Airport, VA
(Lat. 39°08'37" N., long. 78°08'40" W.)
That airspace extending upward from 700
feet above the surface within an 8.2-mile
radius of Winchester Regional Airport.
* * * * *

Issued in Jamaica, New York, on October
19, 1998.

James K. Buckles,

Acting Manager, Air Traffic Division, Eastern
Region.

[FR Doc. 9828831 Filed 10-27-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Customs Service

Guidelines for the Imposition and
Mitigation of Penalties for Violations of
19 U.S.C. 1592

19 CFR Part 171

RIN 1515-AC08

AGENCY: U. S. Customs Service,
Department of the Treasury.
ACTION: Notice of proposed rulemaking.

SUMMARY: This document proposes to
revise Appendix B to Part 171 of the
Customs Regulations, which sets forth
the guidelines for remitting and



Federal Register/Vol

. 63, No. 208/Wednesday, October 28, 1998/Proposed Rules

57629

mitigating penalties relating to
violations of section 592 of the Tariff
Act of 1930, as amended. A violation of
section 592 involves the entry or
introduction or attempted entry or
introduction of merchandise into the
United States by fraud, gross negligence,
or negligence. Many of the proposed
changes to Appendix B reflect the
Customs Modernization Act and its
themes of ““informed compliance’ and
“shared responsibility.”

DATES: Comments must be received on
or before December 28, 1998.
ADDRESSES: Comments (preferably in
triplicate) may be submitted to and
inspected at the Regulations Branch,
Office of Regulations and Rulings, U.S.
Customs Service, 1300 Pennsylvania
Avenue, N.W., 3rd Floor, Washington,
D.C. 20229.

FOR FURTHER INFORMATION CONTACT:
Robert Pisani, Penalties Branch, (202)
927-1203.

SUPPLEMENTARY INFORMATION:

Background

On December 8, 1993, the President
signed the North American Free Trade
Agreement Implementation Act (Public
Law 103-182). The Customs
Modernization portion of this Act (Title
V1), popularly known as the Customs
Modernization Act or “‘the Mod Act”,
became effective when it was signed.
The Mod Act emphasizes the themes of
shared responsibility and informed
compliance for Customs and the public.

Consistent with the Mod Act,
Customs has initiated a thorough
examination and review of its
procedures and processes relating to
importer compliance with Customs
laws, regulations, and policies. In this
review, the agency has considered a
number of innovative approaches to
improving the service it provides the
importing public as well as new
approaches to encourage compliance
and address incidents of non-
compliance.

With regard to compliance, Customs
is dedicated to educating its personnel
to improve agency selection of
appropriate remedies to address
incidents of non-compliance. In keeping
with the Mod Act theme of informed
compliance, Customs is also attempting
to educate the importing public about
its requirements, particularly in areas
involving complex import transactions.
A more informed public promotes an
overall greater level of compliance than
the threat of an occasional and often
ineffective penalty. A significant aspect
of this “‘shared responsibility” and
“informed compliance’ approach is
reflected in the proposed revision of the

guidelines for remitting and mitigating
penalties relating to violations of §592
of the Tariff Act of 1930, as amended
(19 U.S.C. 1592) (hereinafter referred to
as §592). A violation of 8592 involves
the entry or introduction or attempted
entry or introduction of merchandise
into the United States by fraud, gross
negligence, or negligence. The
guidelines for remitting and mitigating
penalties relating to violations of § 592
appear as Appendix B to Part 171 of the
Customs Regulations.

The full text of the proposed revised
guidelines appears at the end of this
document. It is preceded by a summary
of the more significant proposed
revisions to the guidelines. Much of the
proposed revision of the penalty
guidelines consists of a reorganization
of the content of the current guidelines
into a new format that is intended to
more clearly identify important
provisions which are contained in the
present text.

Summary of Proposed Guidelines

After the introductory text, the
proposed revised guidelines break
current paragraph (A) into 2 paragraphs.
Proposed paragraph (A) now discusses
what constitutes 8§ 592 violations and
proposed paragraph (B) discusses what
is meant by materiality.

Paragraph (A) now clarifies that
placing merchandise in-bond is
considered entering or introducing
merchandise into the United States for
purposes of §592. The paragraph also
makes it clear that if one
unintentionally transmits a clerical error
to Customs electronically, and that
clerical error is transmitted repetitively
by the electronic system, Customs will
not consider repetitions of the non-
intentional electronic transmission of
the initial clerical error as constituting
a pattern, unless Customs has drawn the
error to the party’s attention.

In the proposed new paragraph (B),
defining materiality under 8592, that
definition is expanded by providing that
a document, statement, act, or omission
is material if it significantly impairs
Customs ability to collect and report
accurate trade statistics, deceives the
public as to the source, origin or quality
of the merchandise, or constitutes an
unfair trade practice in violation of
federal law.

Proposed paragraph (C) now discusses
the degrees of culpability under § 592.
The degrees of culpability are currently
discussed in paragraph (B).

A new paragraph (D) is proposed to be
added to include terms used throughout
the guidelines. Included in this
paragraph are discussions of the terms:
duty loss violations; non-duty loss

violations; actual loss of duty; potential
loss of duty; reasonable care; clerical
error; and mistake of fact.

The proposed guidelines contain a
new paragraph (E) that is intended to
track the administrative penalty process
in chronological order. It is a revision of
current paragraph (C). It begins with the
case initiation and proceeds to describe
the considerations pertinent to the
decision to issue a pre-penalty notice
and how the different types of violations
can produce different proposed claim
amounts depending upon the level of
culpability and the presence of
mitigating and/or aggravating factors.
The proposed guidelines nhow contain
express guidance regarding statute of
limitations considerations and Customs
policy regarding waivers when the
issuance of pre-penalty and penalty
notices are involved.

Continuing in their chronological
progression, the proposed guidelines
next address steps to be taken when
Customs decides whether to close a case
or issue a penalty notice. Most of this
material is presently contained in
paragraph (C)(2) of the current
guidelines. However, the proposed
guidelines provide that penalty notices
can indicate higher degrees of
culpability and proposed penalty
amounts than were contained in the
original pre-penalty notice if less than 9
months remain before the expiration of
the statute of limitations, and a waiver
of the statute has not been received. The
current guidelines provide that such
increased penalty notices would only be
issued if less than 3 months remained.

Paragraph (F) of the proposed
guidelines covers the procedures that
are to be followed and elements that
Customs will consider as part of the
case record for any mitigating and/or
aggravating factors. The existing
guidelines discuss mitigating factors in
paragraph (F) and aggravating factors in
paragraph (G). The new paragraph is
arranged so the various types and
degrees of violations are explained and
respective mitigation considerations are
explained. The paragraph also informs
the reader who within Customs has the
authority to cancel or remit penalty
claims.

Paragraph (F)(2)(f) provides a
discussion of prior disclosure and the
reduced penalties based upon the
different levels of culpability for a valid
prior disclosure. Prior disclosure is
discussed in paragraph (E) of the
existing guidelines.

Paragraph (G) of the proposed
guidelines discusses the factors that are
considered by Customs in proposing a
penalty or mitigating an assessed
penalty claim. Among these factors are:
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an error by Customs that contributed to
the violation; the extent of cooperation
by the violator with the investigation by
Customs into the alleged violation;
whether or not the violator takes
immediate steps to remedy the situation
that caused the violation; and the prior
record of the violator in its dealings
with Customs. This paragraph combines
the factors currently located in
paragraphs (F) and (H) of the existing
guidelines. It was felt that a separate
paragraph was no longer necessary for
“extraordinary” factors such as the
ability of Customs to obtain personal
jurisdiction over the violator, the
violator’s financial status, and whether
Customs had actual knowledge of
repeated violations but failed to inform
the violator thus depriving him of the
opportunity to take corrective action.
All these factors are now contained in
the one paragraph, but additional factors
may be considered in appropriate
circumstances.

Paragraph (H) contains the factors that
Customs believes are to be treated as
aggravating factors when considering
mitigation of proposed or assessed
penalties. Most of these factors are
currently contained in paragraph (G) of
the existing guidelines. While the list of
factors is not intended to be all-
inclusive, two new factors have been
added. They are: the discovery of
evidence of a motive to evade a
prohibition or restriction on the
admissibility of merchandise, and
failure to comply with a lawful demand
for records or a Customs summons.

Paragraph (1) of the proposed
guidelines addresses offers in
compromise (settlement offers). This is
a new element not contained in the
existing guidelines. The paragraph
instructs parties who wish to submit a
civil offer in compromise pursuant to 19
U.S.C. 1617 to follow procedures
outlined in §161.5 of the Customs
Regulations (19 CFR 161.5). The
paragraph summarizes what steps will
be taken by both parties once such an
offer has been made.

Paragraph (J) of the proposed
guidelines contains instructions to be
followed in instances where Customs
makes a demand for payment of actual
loss of duties pursuant to § 592(d). This
is a subject not addressed in the existing
guidelines. The paragraph provides that
Customs will follow the procedures set
forth in 8§ 162.79b of the Customs
Regulations (19 CFR 162.79b) and states
that no such demand will be issued
unless the record establishes the
presence of a violation of §592(a). The
paragraph states that, absent statute of
limitations problems, Customs will
endeavor to issue §592(d) demands to

concerned sureties and non-violator
importers only after default by
principals.

Paragraph (K) of the proposed
guidelines addresses violations of § 592
by brokers. The existing guidelines
discuss brokers in paragraph (I). The
paragraph continues the present
practice of applying the overall
mitigation guidelines in instances of
fraud or where the broker shares in the
financial benefits of a violation.
However, where there has been no fraud
or sharing of the financial benefits, the
proposal removes the dollar limitations
contained in the present guidelines and
instructs Customs to proceed against the
broker under 19 U.S.C. 1641.

Paragraph (L) of the proposed
guidelines covers arriving travelers and
consists of a reordering of the current
provisions of paragraph (J) of the
present guidelines.

Paragraph (M) of the proposed
guidelines refers Customs officers to
other Federal agencies for
recommendations in instances where
violations of laws administered by other
agencies are discovered. These
provisions are the same as those
contained in paragraph (K) of the
existing guidelines.

Comments

Before adopting this proposal,
consideration will be given to any
written comments (preferably in
triplicate) that are timely submitted to
Customs. All such comments received
from the public pursuant to this notice
of proposed rulemaking will be
available for public inspection in
accordance with the Freedom of
Information Act (5 U.S.C. 552), §1.4,
Treasury Department Regulations (31
CFR 1.4), and §103.11(b), Customs
Regulations (19 CFR 103.11(b)), on
regular business days between the hours
of 9:00 a.m. and 4:30 p.m., at the
Regulations Branch, 1300 Pennsylvania
Avenue, NW, 3rd Floor, Washington,
D.C.

Regulatory Flexibility Act

Although comments have been
solicited on this proposal, because the
proposed amendment relates to rules of
agency procedure and policy no notice
of proposed rulemaking is required
pursuant to 5 U.S.C. 553. For this reason
the document is not subject to the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.).

Executive Order 12866

Because the document is not
regulatory in nature, but merely serves
to inform the public about certain
agency procedures and practices, the

proposed amendment does not meet the
criteria for a “‘significant regulatory
action” under E.O. 12866.

Drafting Information: The principal
author of this document was Peter T.
Lynch, Regulations Branch, Office of
Regulations and Rulings, U.S. Customs
Service. However, personnel from other
offices participated in its development.

List of Subjects in 19 CFR Part 171

Customs duties and inspection, Law
enforcement, Penalties, Seizures and
forfeitures.

Proposed Amendment to the
Regulations

It is proposed to amend Part 171 of
the Customs Regulations (19 CFR part
171) as set forth below:

PART 171—FINES, PENALTIES, AND
FORFEITURES

1. The general authority citation for
Part 171 continues to read as follows:

Authority: 19 U.S.C. 66, 1592, 1618, 1624.
The provisions of subpart C also issued
under 22 U.S.C. 401; 46 U.S.C. App. 320
unless otherwise noted.

2. It is proposed to revise Appendix
B to Part 171 to read as follows:

Appendix B to Part 171—Customs
Regulations, Guidelines for the
Imposition and Mitigation of Penalties
for Violations of 19 U.S.C. 1592

A monetary penalty incurred under
section 592 of the Tariff Act of 1930, as
amended (19 U.S.C. 1592; hereinafter
referred to as section 592) may be
remitted or mitigated under section 618
of the Tariff Act of 1930, as amended
(19 U.S.C. 1618), if it is determined that
there are mitigating circumstances to
justify remission or mitigation. The
guidelines below will be used by the
Customs Service in arriving at a just and
reasonable assessment and disposition
of liabilities arising under section 592
within the stated limitations. It is
intended that these guidelines shall be
applied by Customs officers in pre-
penalty proceedings and in determining
the monetary penalty assessed in any
penalty notice. The assessed penalty or
penalty amount set forth in Customs
administrative disposition determined
in accordance with these guidelines
does not limit the penalty amount
which the Government may seek in
bringing a civil enforcement action
pursuant to section 592(e). It should be
understood that any mitigated penalty is
conditioned upon payment of any actual
loss of duty as well as a release by the
party that indicates that the mitigation
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decision constitutes full accord and
satisfaction. Further, mitigation
decisions are not rulings within the
meaning of part 177 of the Customs
Regulations (19 CFR part 177). Lastly,
these guidelines may supplement, and
are not intended to preclude application
of, any other special guidelines
promulgated by Customs.

(A) Violations of Section 592

Without regard to whether the United
States is or may be deprived of all or a
portion of any lawful duty thereby, a
violation of section 592 occurs when a
person, through fraud, gross negligence,
or negligence, enters, introduces, or
attempts to enter or introduce any
merchandise into the commerce of the
United States by means of any
document, written or oral statement, or
act that is material and false, or any
omission that is material; or when a
person aids or abets any other person in
the entry, introduction, or attempted
entry or introduction of merchandise by
such means. It should be noted that the
language “‘entry, introduction, or
attempted entry or introduction”
encompasses placing merchandise in-
bond (e.g., filing an immediate
transportation application). There is no
violation if the falsity or omission is due
solely to clerical error or mistake of fact,
unless the error or mistake is part of a
pattern of negligent conduct. Also, the
unintentional repetition by an electronic
system of an initial clerical error
generally shall not constitute a pattern
of negligent conduct. Nevertheless, if
Customs has drawn the party’s attention
to the unintentional repetition by an
electronic system of an initial clerical
error, subsequent failure to correct the
error could constitute a violation of
section 592. Also, the unintentional
repetition of a clerical mistake over a
significant period of time or involving
many entries could indicate a pattern of
negligent conduct and a failure to
exercise reasonable care.

(B) Definition of Materiality Under
Section 592.

A document, statement, act, or
omission is material if it had the
potential to influence or was capable of
influencing agency action including, but
not limited to a Customs action
regarding: (1) determination of the
classification, appraisement, or
admissibility of merchandise (e.g.,
whether merchandise is prohibited or
restricted); (2) determination of an
importer’s liability for duty (including
marking, antidumping, and/or
countervailing duty); (3) collection and
reporting of accurate trade statistics; (4)
determination as to the source, origin, or

quality of merchandise; (5)
determination of whether an unfair
trade practice has been committed
under the anti-dumping or
countervailing duty laws or a similar
statute; (6) determination of whether an
unfair act has been committed involving
patent, trademark, or copyright
infringement; or (7) the determination of
whether any other unfair trade practice
has been committed in violation of
federal law.

(C) Degrees of Culpability Under Section
592

The three degrees of culpability under
section 592 for the purposes of
administrative proceedings are:

(1) Negligence. A violation is
determined to be negligent if it results
from an act or acts (of commission or
omission) done through either the
failure to exercise the degree of
reasonable care and competence
expected from a person in the same
circumstances either: (a) in ascertaining
the facts or in drawing inferences
therefrom, in ascertaining the offender’s
obligations under the statute; or (b) in
communicating information in a manner
so that it may be understood by the
recipient. As a general rule, a violation
is negligent if it results from failure to
exercise reasonable care and
competence: (a) to ensure that
statements made and information
provided in connection with the
importation of merchandise are
complete and accurate; or (b) to perform
any material act required by statute or
regulation.

(2) Gross Negligence. A violation is
deemed to be grossly negligent if it
results from an act or acts (of
commission or omission) done with
actual knowledge of or wanton
disregard for the relevant facts and with
indifference to or disregard for the
offender’s obligations under the statute.

(3) Fraud. A violation is determined
to be fraudulent if a material false
statement, omission, or act in
connection with the transaction was
committed (or omitted) knowingly, i.e.,
was done voluntarily and intentionally,
as established by clear and convincing
evidence.

(D) Discussion of Additional Terms

(1) Duty Loss Violations. A section
592 duty loss violation involves those
cases where there has been a loss of
duty attributable to an alleged violation.

(2) Non-duty Loss Violations. A
section 592 non-duty loss violation
involves cases where the record
indicates that an alleged violation is
principally attributable to evasion of a
prohibition, restriction, or other non-

duty related consideration involving the
importation of the merchandise.

(3) Actual Loss of Duties. An actual
loss of duty occurs where there is a loss
of duty including any marking, anti-
dumping, or countervailing duties, or
any tax and fee (e.g., merchandise
processing and/or harbor maintenance
fees) attributable to a liquidated
Customs entry, and the merchandise
covered by the entry has been entered
or introduced (or attempted to be
entered or introduced) in violation of
section 592.

(4) Potential Loss of Duties. A
potential loss of duty occurs where an
entry remains unliquidated and there is
a loss of duty, including any marking,
anti-dumping or countervailing duties
or any tax and fee (e.g., merchandise
processing and/or harbor maintenance
fees) attributable to a violation of
section 592, but the violation was
discovered prior to liquidation. In
addition, a potential loss of duty exists
where Customs discovers the violation
and corrects the entry to reflect
liquidation at the proper classification
and value. In other words, the potential
loss in such cases equals the amount of
duty, tax and fee that would have
occurred had Customs not discovered
the violation prior to liquidation and
taken steps to correct the entry.

(5) Total Loss of Duty. The total loss
of duty is the sum of any actual and
potential loss of duty attributable to
alleged violations of section 592 in a
particular case. Payment of any actual
and/or potential loss of duty shall not
affect or reduce the total loss of duty
used for assessing penalties as set forth
in these guidelines. The “multiples” set
forth below in paragraph (F)(2)
involving assessment and disposition of
cases shall utilize the ““total loss of
duty” amount in arriving at the
appropriate assessment or disposition.

(6) Reasonable Care. General
Standard: Importers of record or their
agents are required to exercise
reasonable care in fulfilling their
responsibilities involving entry of
merchandise. These responsibilities
include, but are not limited to:
providing a classification and value for
the merchandise; furnishing information
sufficient to permit Customs to
determine the final classification and
valuation of merchandise; and taking
measures that will lead to and assure
the preparation of accurate
documentation. Customs will consider
an importer’s failure to follow a binding
Customs ruling a lack of reasonable
care. In addition, unreasonable
classification will be considered a lack
of reasonable care (e.g., imported snow
skis are classified as water skis). Failure



57632

Federal Register/Vol. 63, No. 208/Wednesday, October 28, 1998/Proposed Rules

to exercise reasonable care in
connection with the importation of
merchandise may result in imposition of
a section 592 penalty for fraud, gross
negligence or negligence.

(7) Clerical Error. A clerical error is an
error in the preparation, assembly or
submission of import documentation or
information provided to Customs that
results from a mistake in arithmetic or
transcription that is not part of a pattern
of negligence. The mere non-intentional
repetition by an electronic system of an
initial clerical error does not constitute
a pattern of negligence. Nevertheless, as
stated earlier, if Customs has drawn a
party’s attention to the non-intentional
repetition by an electronic system of an
initial clerical error, subsequent failure
to correct the error could constitute a
violation of section 592. Also, the
unintentional repetition of a clerical
mistake over a significant period of time
or involving many entries could
indicate a pattern of negligent conduct
and a failure to exercise reasonable care.

(8) Mistake of Fact. A mistake of fact
is a false statement or omission that is
based on a bona fide erroneous belief as
to the facts, so long as the belief itself
did not result from negligence in
ascertaining the accuracy of the facts.

(E) Penalty Assessment

(1) Case Initiation—Pre-penalty
Notice.

(a) Generally. As provided in section
162.77, Customs Regulations (19 CFR
162.77), if the appropriate Customs field
officer has reasonable cause to believe
that a violation of section 592 has
occurred and determines that further
proceedings are warranted, the Customs
field officer shall issue to each person
concerned a notice of intent to issue a
claim for a monetary penalty (i.e., the
“pre-penalty notice™). In issuing such a
pre-penalty notice, the Customs field
officer shall make a tentative
determination of the degree of
culpability and the amount of the
proposed claim. Payment of any actual
and/or potential loss of duty shall not
affect or reduce the total loss of duty
used for assessing penalties as set forth
in these guidelines. The “multiples” set
forth in paragraphs (F)(2)(a)(i), (b)(i) and
(c)(i) involving assessment and
disposition of duty loss violation cases
shall use the “total loss of duty”” amount
in arriving at the appropriate assessment
or disposition. Further, where separate
duty loss and non-duty loss violations
occur on the same entry, it is within the
Customs field officer’s discretion to
assess both duty loss and non-duty loss
penalties, or only one of them. Where
only one of the penalties is assessed, the
Customs field officer has the discretion

to select which penalty (duty loss or
non-duty loss) shall be assessed. Also,
where there is only one violation
accompanied by an incidental or
nominal loss of duties, the Customs
field officer may assess a non-duty loss
penalty where the incidental or nominal
duty loss resulted from a separate non-
duty loss violation. The Customs field
officer shall propose a level of
culpability in the pre-penalty notice that
conforms to the level of culpability
suggested by the evidence at the time of
issuance. Moreover, the pre-penalty
notice shall include a statement that it
is Customs practice to base its actions
on the earliest point in time that the
statute of limitations may be asserted
(i.e., the date of occurrence of the
alleged violation) inasmuch as the final
resolution of a case in court may be less
than a finding of fraud. A pre-penalty
notice that is issued to a party in a case
where Customs determines a claimed
prior disclosure is not valid—owing to
the disclosing party’s knowledge of the
commencement of a formal
investigation of a disclosed violation—
shall include a copy of a written
document that evidences the
commencement of a formal
investigation. In addition, a pre-penalty
notice is not required if a violation
involves a non-commercial importation
or if the proposed claim does not exceed
$1,000.

(b) Pre-penalty Notice—Proposed
Claim amount.

(i) Fraud. In general, if a violation is
determined to be the result of fraud, the
proposed claim ordinarily will be
assessed in an amount equal to the
domestic value of the merchandise.
Exceptions to assessing the penalty at
the domestic value may be warranted in
unusual circumstances such as a case
where the domestic value of the
merchandise is disproportionately high
in comparison to the loss of duty
attributable to an alleged violation (e.g.,
a total loss of duty of $10,000 involving
10 entries with a total domestic value of
$2,000,000). Also, it is incumbent upon
the appropriate Customs field officer to
consider whether mitigating factors are
present warranting a reduction in the
customary domestic value assessment.
In all 592 cases of this nature regardless
of the dollar amount of the proposed
claim, the Customs field officer shall
obtain the approval of the Penalties
Branch at Headquarters prior to
issuance of a pre-penalty notice at an
amount less than domestic value.

(ii) Gross Negligence and Negligence.
In determining the amount of the
proposed claim in cases involving gross
negligence and negligence, the
appropriate Customs field officer shall

take into account the gravity of the
offense, the amount of loss of duty, the
extent of wrongdoing, mitigating or
aggravating factors, and other factors
bearing upon the seriousness of a
violation, but in no case shall the
assessed penalty exceed the statutory
ceilings prescribed in section 592. In
cases involving gross negligence and
negligence, penalties equivalent to the
ceilings stated in paragraphs (F)(2)(b)
and (c) regarding disposition of cases
may be appropriate in cases involving
serious violations, e.g., violations
involving a high loss of duty or
significant evasion of import
prohibitions or restrictions. A ‘““serious”
violation need not result in a loss of
duty. The violation may be serious
because it affects the admissibility of
merchandise or the enforcement of other
laws, as in the case of quota evasions,
false statements made to conceal the
dumping of merchandise, or violations
of exclusionary orders of the
International Trade Commission.

(c) Technical Violations. Violations
where the loss of duty is honexistent or
minimal and/or that have an
insignificant impact on enforcement of
the laws of the United States may justify
a proposed penalty in a fixed amount
not related to the value of merchandise,
but an amount believed sufficient to
have a deterrent effect: e.g., violations
involving the subsequent sale of
merchandise or vehicles entered for
personal use; violations involving
failure to comply with declaration or
entry requirements that do not change
the admissibility or entry status of
merchandise or its appraised value or
classification; violations involving the
illegal diversion to domestic use of
instruments of international traffic; and
local point-to-point traffic violations.
Generally, a penalty in a fixed amount
ranging from $1,000 to $2,000 is
appropriate in cases where there are no
prior violations of the same kind.
However, fixed sums ranging from
$2,000 to $10,000 may be appropriate in
the case of multiple or repeated
violations. Fixed sum penalty amounts
are not subject to further mitigation and
may not exceed the maximum amounts
stated in section 592 and in these
guidelines.

(d) Statute of Limitations
Considerations—Waivers. Prior to
issuance of any section 592 pre-penalty
notice, the appropriate Customs field
officer shall calculate the statute of
limitations attributable to an alleged
violation. Inasmuch as 592 cases are
reviewed de novo by the Court of
International Trade, the statute of
limitations calculation in cases alleging
fraud should assume a level of
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culpability of gross negligence or
negligence, i.e., ordinarily applying a
shorter period of time for statute of
limitations purposes. In accordance
with section 162.78 of the Customs
Regulations, if less than 1 year remains
before the statute of limitations may be
raised as a defense, a shortened
response time may be specified in the
notice—but in no case, less than 7
business days from the date of mailing.
In cases of shortened response times,
the Customs field officer should notify
alleged violators by telephone and use
all reasonable means (e.g., facsimile
transmission of a copy of the notice) to
expedite receipt of the notice by the
alleged violators. Also in such cases, the
appropriate Customs field officer should
advise the alleged violator that
additional time to respond to the pre-
penalty notice will be granted only if an
acceptable waiver of the statute of
limitations is submitted to Customs.
With regard to waivers of the statute of
limitations, it is Customs practice to
request waivers concurrently both from
all potential alleged violators and their
sureties.

(2) Closure of Case or Issuance of
Penalty Notice.

(a) Case Closure. The appropriate
Customs field officer may find, after
consideration of the record in the case,
including any pre-penalty response/oral
presentation, that issuance of a penalty
notice is not warranted. In such cases,
the Customs field officer shall provide
written notification to the alleged
violator who received the subject pre-
penalty notice that the case is closed.

(b) Issuance of Penalty Notice. In the
event that circumstances warrant
issuance of a notice of penalty pursuant
to section 162.79 of the Customs
Regulations, the appropriate Customs
field officer shall give consideration to
all available evidence with respect to
the existence of material false
statements or omissions (including
evidence presented by an alleged
violator), the degree of culpability, the
existence of a prior disclosure, the
seriousness of the violation, and the
existence of mitigating or aggravating
factors. In cases involving fraud, the
penalty notice shall be in the amount of
the domestic value of the merchandise
unless a lesser amount is warranted as
described in paragraph (E)(1)(b)(i). In
general, the degree of culpability or
proposed penalty amount stated in a
pre-penalty notice shall not be increased
in the penalty notice. If, subsequent to
the issuance of a pre-penalty notice and
upon further review of the record, the
appropriate Customs field officer
determines that a higher degree of
culpability exists, the original pre-

penalty notice should be rescinded and
a new pre-penalty notice issued that
indicates the higher degree of
culpability and increased proposed
penalty amount. However, if less than 9
months remain before expiration of the
statute of limitations, and a waiver of
the statute of limitations has not been
provided to Customs by the party
named in the pre-penalty notice, the
higher degree of culpability and higher
penalty amount may be indicated in the
notice of penalty without rescinding the
earlier pre-penalty notice. In such cases,
the Customs field officer shall consider
whether a lower degree of culpability is
appropriate or whether to change the
information contained in the pre-
penalty notice.

(c) Statute of Limitations
Considerations. Prior to issuance of any
section 592 penalty notice, the
appropriate Customs field officer again
shall calculate the statute of limitations
attributable to the alleged violation and
request a waiver(s) of the statute, if
necessary. In accordance with section
171.12 of the Customs Regulations, if
less than 180 days remain before the
statute of limitations may be raised as a
defense, a shortened response time may
be specified in the notice—but in no
case less than 7 business days from the
date of mailing. In such cases, the
Customs field officer should notify an
alleged violator by telephone and use all
reasonable means (e.g., facsimile
transmission of a copy) to expedite
receipt of the penalty notice by the
alleged violator. Also, in such cases, the
Customs field officer should advise an
alleged violator that, if an acceptable
waiver of the statute of limitations is
provided, additional time to respond to
the penalty notice may be granted.

(F) Administrative Penalty Disposition

(1) Generally. It is the policy of the
Department of the Treasury and the
Customs Service to grant mitigation in
appropriate circumstances. In certain
cases, based upon criteria to be
developed by Customs, mitigation may
take an alternative form, whereby a
violator may eliminate or reduce his or
her section 592 penalty liability by
taking action(s) to correct problems that
caused the violation. In any case, in
determining the administrative section
592 penalty disposition, the appropriate
Customs field officer shall consider the
entire case record—taking into account
the presence of any mitigating or
aggravating factors. All such factors
should be set forth in the written
administrative section 592 penalty
decision. An administrative disposition
is considered “mitigated” if the
remission amount in the Customs

decision is less than the amount stated
as a penalty in the penalty notice. Once
again, Customs emphasizes that any
penalty liability which is mitigated is
conditioned upon payment of any actual
loss of duty in addition to that penalty.
Finally, section 592 penalty dispositions
in duty-loss and non-duty-loss cases
will proceed in the manner set forth
below.

(2) Dispositions.

(a) Fraudulent Violation. Penalty
dispositions for a fraudulent violation
shall be calculated as follows:

(i) Duty Loss Violation. An amount
ranging from a minimum of 5 times the
total loss of duty to a maximum of 8
times the total loss of duty—but in any
such case the amount may not exceed
the domestic value of the merchandise.
A penalty disposition greater than 8
times the total loss of duty may be
imposed in a case involving an
egregious violation, or a public health
and safety violation, or due to the
presence of aggravating factors, but
again, the amount may not exceed the
domestic value of the merchandise.

(ii) Non-Duty Loss Violation. An
amount ranging from a minimum of 50
percent of the dutiable value to a
maximum of 80 percent of the dutiable
value of the merchandise. A penalty
disposition greater than 80 percent of
the dutiable value may be imposed in a
case involving an egregious violation, or
a public health and safety violation, or
due to the presence of aggravating
factors, but the amount may not exceed
the domestic value of the merchandise.

(b) Grossly Negligent Violation.
Penalty dispositions for a grossly
negligent violation shall be calculated as
follows:

(i) Duty Loss Violation. An amount
ranging from a minimum of 2.5 times
the total loss of duty to a maximum of
4 times the total loss of duty—but in any
such case, the amount may not exceed
the domestic value of the merchandise.

(ii) Non-Duty Loss Violation. An
amount ranging from a minimum of 25
percent of the dutiable value to a
maximum of 40 percent of the dutiable
value of the merchandise—but in any
such case, the amount may not exceed
the domestic value of the merchandise.

(c) Negligent Violation. Penalty
dispositions for a negligent violation
shall be calculated as follows:

(i) Duty Loss Violation. An amount
ranging from a minimum of 0.5 times
the total loss of duty to a maximum of
2 times the total loss of duty, but, in any
such case, the amount may not exceed
the domestic value of the merchandise.

(ii) Non-Duty Loss Violation. An
amount ranging from a minimum of 5
percent of the dutiable value to a
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maximum of 20 percent of the dutiable
value of the merchandise, but, in any
such case, the amount may not exceed
the domestic value of the merchandise.

(d) Authority to Cancel Claim. Upon
issuance of a penalty notice, Customs
has set forth its formal monetary penalty
claim. Except as provided under 19 CFR
171.31, in those section 592 cases
within the administrative jurisdiction of
the concerned Customs field office, the
appropriate Customs field officer shall
cancel any such formal claim whenever
it is determined that an essential
element of the alleged violation is not
established by the agency record,
including pre-penalty and penalty
responses provided by the alleged
violator. Except as provided under 19
CFR 171.31, in those section 592 cases
within Customs Headquarters
jurisdiction, the appropriate Customs
field officer shall cancel any such
formal claim whenever it is determined
that an essential element of the alleged
violation is not established by the
agency record, and such cancellation
action precedes the date of the Customs
field officer’s receipt of the alleged
violator’s petition responding to the
penalty notice. On and after the date of
Customs receipt of the petition
responding to the penalty notice,
jurisdiction over the action rests with
Customs Headquarters including the
authority to cancel the claim.

(e) Remission of Claim. If the Customs
field officer believes that a claim for
monetary penalty should be remitted for
a reason not set forth in these
guidelines, the Customs field officer
should first seek approval from the
Chief, Penalties Branch, Customs
Service Headquarters.

(f) Prior Disclosure Dispositions. It is
the policy of the Department of the
Treasury and the Customs Service to
encourage the submission of valid prior
disclosures that comport with the laws,
regulations, and policies governing this
provision of section 592. Customs will
determine the validity of the prior
disclosure including whether or not the
prior disclosure sets forth all the
required elements of a violation of
section 592. A valid prior disclosure
warrants the imposition of the reduced
Customs civil penalties set forth below:

(1) Fraudulent Violation.

(a) Duty Loss Violation. The claim for
monetary penalty shall be equal to 100
percent of the total loss of duty (i.e.,
actual + potential) resulting from the
violation.

(b) Non-Duty Loss Violation. The
claim for monetary penalty shall be
equal to 10 percent of the dutiable value
of the merchandise in question.

(2) Gross Negligence and Negligence
Violation.

(a) Duty Loss Violation. The claim for
monetary penalty shall be equal to the
interest on the actual loss of duty
computed from the date of liquidation
to the date of the party’s tender of the
actual loss of duty resulting from the
violation. Customs notes that there is no
monetary penalty in these cases if the
duty loss is potential in nature.

(b) Non-Duty Loss Violation. There is
no monetary penalty in such cases and
any claim for monetary penalty which
had been issued prior to the decision
granting prior disclosure shall be
remitted in full.

(G) Mitigating Factors

The following factors shall be
considered in mitigation of the
proposed or assessed penalty claim or
the amount of the administrative
penalty decision, provided that the case
record sufficiently establishes their
existence. The list is not all-inclusive.

(1) Contributory Customs Error. This
factor includes misleading or erroneous
advice given by a Customs official in
writing to the alleged violator only if it
appears that the alleged violator
reasonably relied upon the information
and the alleged violator fully and
accurately informed Customs of all
relevant facts. The concept of
comparative negligence may be utilized
in determining the weight to be assigned
to this factor. If it is determined that the
Customs error was the sole cause of the
violation, the proposed or assessed
penalty claim shall be canceled. If the
Customs error contributed to the
violation, but the violator also is
culpable, the Customs error shall be
considered as a mitigating factor.

(2) Cooperation with the Investigation.
To obtain the benefits of this factor, the
violator must exhibit extraordinary
cooperation beyond that expected from
a person under investigation for a
Customs violation. Some examples of
the cooperation contemplated include
assisting Customs officers to an unusual
degree in auditing the books and records
of the violator (e.g., incurring
extraordinary expenses in providing
computer runs solely for submission to
Customs to assist the agency in cases
involving an unusually large number of
entries and/or complex issues). Another
example consists of assisting Customs in
obtaining additional information
relating to the subject violation or other
violations. Merely providing the books
and records of the violator should not be
considered cooperation justifying
mitigation inasmuch as Customs has the
right to examine an importer’s books

and records pursuant to 19 U.S.C. 1508—
1509.

(3) Immediate Remedial Action. This
factor includes the payment of the
actual loss of duty prior to the issuance
of a penalty notice and within 30 days
after Customs notifies the alleged
violator of the actual loss of duties
attributable to the alleged violation. In
appropriate cases, where the violator
provides evidence that immediately
after learning of the violation,
substantial remedial action was taken to
correct organizational or procedural
defects, immediate remedial action may
be granted as a mitigating factor.
Customs encourages immediate
remedial action to ensure against future
incidents of non-compliance.

(4) Prior Good Record. Prior good
record is a factor only if the alleged
violator is able to demonstrate a
consistent pattern of importations
without violation of section 592, or any
other statute prohibiting false or
fraudulent importation practices. This
factor will not be considered in alleged
fraudulent violations of section 592.

(5) Inability to Pay the Customs
Penalty. The party claiming the
existence of this factor must present
documentary evidence in support
thereof, including copies of income tax
returns for the previous 3 years, and an
audited financial statement for the most
recent fiscal quarter. In certain cases,
Customs may waive the production of
an audited financial statement or may
request alternative or additional
financial data in order to facilitate an
analysis of a claim of inability to pay
(e.g., examination of the financial
records of a foreign entity related to the
U.S. company claiming inability to pay).

(6) Customs Knowledge. Additional
relief in non-fraud cases (which also are
not the subject of a criminal
investigation) will be granted if it is
determined that Customs had actual
knowledge of a violation and, without
justification, failed to inform the
violator so that it could have taken
earlier corrective action. In such cases,
if a penalty is to be assessed involving
repeated violations of the same kind, the
maximum penalty amount for violations
occurring after the date on which actual
knowledge was obtained by Customs
will be limited to two times the loss of
duty in duty-loss cases or twenty
percent of the dutiable value in non-
duty-loss cases if the continuing
violations were the result of gross
negligence, or the lesser of one time the
loss of duty in duty-loss cases or ten
percent of dutiable value in non-duty-
loss cases if the violations were the
result of negligence. This factor shall
not be applicable when a substantial
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delay in the investigation is attributable
to the alleged violator.

(H) Aggravating Factors

Certain factors may be determined to
be aggravating factors in calculating the
amount of the proposed or assessed
penalty claim or the amount of the
administrative penalty decision. The
presence of one or more aggravating
factors may not be used to raise the level
of culpability attributable to the alleged
violations, but may be utilized to offset
the presence of mitigating factors. The
following factors shall be considered
‘‘aggravating factors,” provided that the
case record sufficiently establishes their
existence. The list is not exclusive.

(1) Obstructing an investigation or
audit,

(2) Withholding evidence,

(3) Providing misleading information
concerning the violation,

(4) Prior substantive violations of
section 592 for which a final
administrative finding of culpability has
been made,

(5) Textile imports that have been the
subject of illegal transshipment,
whether or not the merchandise bears
false country of origin markings,

(6) Evidence of a motive to evade a
prohibition or restriction on the
admissibility of the merchandise (e.g.,
evading a quota restriction),

(7) Failure to comply with a lawful
demand for records or a Customs
summons.

(1) Offers in Compromise (*‘Settlement
Offers™)

Parties who wish to submit a civil
offer in compromise pursuant to title 19,
United States Code, section 1617 (also
known as a ‘““settlement offer’” ) in
connection with any section 592 claim
or potential section 592 claim should
follow the procedures outlined in
section 161.5 of the Customs
Regulations (19 CFR 161.5). Settlement
offers do not involve “mitigation” of a
claim or potential claim, but rather
‘‘compromise’ an action or potential
action where Customs evaluation of
potential litigation risks, or the alleged
violator’s financial position, justifies
such a disposition. In any case where a
portion of the offered amount represents
a tender of unpaid duties, the offeror
may designate the amount attributable
to such duties in the written offer;
otherwise the Customs letter of
acceptance will so designate any such
duty amount. The offered amount
should be deposited at the Customs
field office responsible for handling the
section 592 claim or potential section
592 claim. The offered amount will be
held in a suspense account pending

acceptance or rejection of the offer in
compromise. In the event the offer is
rejected, the concerned Customs field
office shall promptly initiate a refund of
the money deposited in the suspense
account to the offeror.

(J) Section 592(d) Demands

Section 592(d) demands for actual
losses of duty ordinarily are issued in
connection with a penalty action, or as
a separate demand without an
associated penalty action. In either case,
information must be present
establishing a violation of section
592(a). In those cases where the
appropriate Customs field officer
determines that issuance of a penalty
under section 592 is not warranted
(notwithstanding the presence of
information establishing a violation of
section 592(a)), but that circumstances
do warrant issuance of a demand for
payment of an actual loss of duty
pursuant to section 592(d), the Customs
field officer shall follow the procedures
set forth in section 162.79b of the
Customs Regulations (19 CFR 162.79b).
Except in cases where less than one year
remains before the statute of limitations
may be raised as a defense, information
copies of all section 592(d) demands
should be sent to all concerned sureties
and the importer of record if such party
is not an alleged violator. Also, except
in cases where less than one year
remains before the statute of limitations
may be raised as a defense, Customs
will endeavor to issue all section 592(d)
demands to concerned sureties and non-
violator importers of record only after
default by principals.

(K) Customs Brokers

If a customs broker commits a section
592 violation and the violation involves
fraud, or the broker committed a grossly
negligent or negligent violation and
shared in the benefits of the violation to
an extent over and above customary
brokerage fees, the customs broker shall
be subject to these guidelines. However,
if the customs broker commits either a
grossly negligent or negligent violation
of section 592 (without sharing in the
benefits of the violation as described
above), the concerned Customs field
officer shall proceed against the customs
broker pursuant to the remedies
provided under 19 U.S.C. 1641.

(L) Arriving Travelers

(1) Liability. Except as set forth below,
proposed and assessed penalties for
violations by an arriving traveler must
be determined in accordance with these
guidelines.

(2) Limitations on Liability on Non-
commercial Violations. In the absence of

a referral for criminal prosecution,
monetary penalties assessed in the case
of an alleged first-offense, non-
commercial, fraudulent violation by an
arriving traveler will generally be
limited as follows:

(a) Fraud—Duty-loss Violation. An
amount ranging from a minimum of
three times the loss of duty to a
maximum of five times the loss of duty,
provided the loss of duty is also paid;

(b) Fraud—Non-duty Loss Violation.
An amount ranging from a minimum of
30 percent of the dutiable value of the
merchandise to a maximum of 50
percent of its dutiable value;

(c) Gross Negligence—Duty Loss
Violation. An amount ranging from a
minimum of 1.5 times the loss of duty
to a maximum of 2.5 times the loss of
duty provided the loss of duty is also
paid;

(d) Gross Negligence—Non-duty Loss
Violation. An amount ranging from a
minimum of 15 percent of the dutiable
value of the merchandise to a maximum
of 25 percent of its dutiable value;

(e) Negligence—Duty Loss Violation.
An amount ranging from a minimum of
.25 times the loss of duty to a maximum
of 1.25 times the loss of duty provided
that the loss of duty is also paid;

(f) Negligence—Non-duty Loss
Violation. An amount ranging from a
minimum of 2.5 percent of the dutiable
value of the merchandise to a maximum
of 12.5 percent of its dutiable value;

(9) Special Assessments/Dispositions.
No penalty action shall be initiated
against an arriving traveller if the
violation is not fraudulent or
commercial, the loss of duty is $100.00
or less, and there are no other
concurrent or prior violations of section
592 or other statutes prohibiting false or
fraudulent importation practices.
However, all lawful duties shall be
collected. Also, no penalty cases shall
be initiated against an arriving traveler
if the violation is not fraudulent or
commercial, there are no other
concurrent or prior violations of section
592, and a penalty is not believed
necessary to deter future violations or to
serve a law enforcement purpose.

(M) Violations of Laws Administered by
Other Federal Agencies

Violations of laws administered by
other federal agencies (such as the Food
and Drug Administration, Consumer
Product Safety Commission, Foreign
Assets Control, Agriculture, Fish and
Wildlife) should be referred to the
appropriate agency for its
recommendation. Such
recommendation, if promptly tendered,
will be given due consideration, and
may be followed provided the
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recommendation would not result in a

disposition inconsistent with these

guidelines.

Samuel H. Banks,

Acting Commissioner of Customs.
Approved: August 3, 1998.

Dennis M. O’Connell.

Acting Deputy Assistant Secretary of the
Treasury.

[FR Doc. 98-28786 Filed 10-27-98; 8:45 am]
BILLING CODE 4820-02-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG-104641-97]

RIN 1545-AV48

Equity Options Without Standard
Terms; Special Rules and Definitions;
Hearing Cancellation

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Cancellation of notice of public
hearing on proposed regulations.

SUMMARY: This document provides
notice of cancellation of a public
hearing on proposed regulations that
provide guidance on the application of
the rule governing qualified covered
calls.

DATES: The public hearing originally
scheduled for Wednesday, November 4,
1998, beginning at 10 a.m. is cancelled.

FOR FURTHER INFORMATION CONTACT:
Mike Slaughter of the Regulations Unit,
Assistant Chief Counsel (Corporate),
(202) 622-7190 (not a toll-free number).

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is proposed
regulations under section 1092 of the
Internal Revenue Code. A notice of
proposed rulemaking and notice of
public hearing appearing in the Federal
Register on Thursday, June 25, 1998 (63
FR 34616), announced that the public
hearing would be held on Wednesday,
November 4, 1998, beginning at 10 a.m.,
in room 2615, Internal Revenue
Building, 1111 Constitution Avenue,
NW., Washington, DC.

The public hearing scheduled for
Wednesday, November 4, 1998, is
cancelled.

Cynthia E. Grigshy,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 98-28789 Filed 10-27-98; 8:45 am]
BILLING CODE 4830-01-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 745

[OPPTS-62156C; FRL-6041-1]

RIN 2070-AC63

Lead, Identification of Dangerous

Levels of Lead; Notice of Public
Meeting

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed Rule.

SUMMARY: EPA will hold a meeting to
provide an opportunity for the public to
provide additional comment on a
proposed rule to establish standards for
lead-based paint hazards in most pre-
1978 housing and child-occupied
facilities. The rule is being issued under
authority of section 403 of the Toxic
Substances Control Act (TSCA). The
proposed rule would also establish,
under authority of TSCA section 402,
residential lead dust cleanup levels and
amendments to dust and soil sampling
requirements and, under authority of
TSCA section 404, amendments to State
and Tribal program authorization
requirements.

DATES: The public meeting will take
place from 1 p.m. to 5 p.m., and from

6 p.m to 9 p.m. on November 16, 1998.
ADDRESSES: The meeting will be held at
the Grand Hyatt San Francisco, 345
Stockton Street, San Francisco, CA
94108.

FOR FURTHER INFORMATION CONTACT: To
register for time to present public
comments, please contact: National
Lead Information Clearinghouse (NLIC),
1025 Connecticut Ave., Washington DC
20036-5405, telephone: 800-424-LEAD
(5323). For technical and policy
guestions contact: Jonathan Jacobson,
National Program Chemical Division
(7404), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460, Telephone: (202) 260-3779,
e-mail:
jacobson.jonathan@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of June 3, 1998
(63 FR 30302)(FRL-5791-9), EPA issued
a proposed rule under Title IV of TSCA.
Section 403 of TSCA (15 U.S.C. 2683)
directs EPA to promulgate regulations
identifying lead-based paint hazards,
lead-contaminated dust, and lead-
contaminated soil. Section 402 of TSCA
(15 U.S.C. 2682) directs EPA to
promulgate regulations governing lead-
based paint activities. Section 404 of

TSCA (15 U.S.C. 2684) requires that any
State that seeks to administer and
enforce the requirements established by
the Agency under section 402 of TSCA
may submit to the Administrator a
request for authorization of such a
program.

In response to growing interest in the
proposed rule, EPA published in the
Federal Register of July 2, 1998 (63 FR
39262)(FRL—6017-4), an extension of
the original deadline for submission of
comments from September 1, 1998 to
October 1, 1998. The Agency has now
decided that it would like to provide
members of the public the opportunity
to present oral comments to Agency
officials. Accordingly, EPA published in
the Federal Register of October 1, 1998,
(63 FR 52662)(FRL-6037-7), notice of a
further extension of the comment period
to November 30, 1998, to allow for this
meeting. The purpose of this meeting is
to enhance the discussion of the issues
by enabling interested parties to hear
each other’s perspectives.

I1. Meeting Process

EPA will hear oral comments on a
first-come, first-served basis.
Individuals are requested to limit their
presentations to 10 minutes in order to
allow as many persons as possible a fair
chance to participate. Individuals
interested in presenting comments at
the meeting should register in advance
by contacting the National Lead
Information Clearinghouse at 1-800—
424—1LEAD (5323). Individuals should
indicate whether they wish to speak at
the afternoon or evening session. EPA
requests that members of the public
register by November 9, 1998, although
persons may register to speak at the
meeting. Persons who register to speak
at the meeting will be accommodated on
a time available basis. All statements
will be made a part of the public record
and will be considered in the
development of the final rule.

I11. Public Record

The official record for this
rulemaking, as well as the public
version, has been established for this
rulemaking under docket control
number OPPTS-62156C, which does
not contain any information claimed as
Confidential Business Information (CBI),
and is available for inspection from 12
noon to 4 p.m., Monday through Friday
exculding legal holidays. The official
rulemaking record is located in the
TSCA Nonconfidential Information
Center, Rm. NE-B607, 401 M St., SW.,
Washington, DC.
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List of Subjects in 40 CFR Part 745

Environmental protection, Hazardous
substances, Lead-based paint, Lead
poisoning, Reporting and recordkeeping
requirements.

Dated: October 21, 1998.

William H. Sanders 111,

Director, Office of Pollution Prevention and
Toxics.

[FR Doc. 98-28867 Filed 10-27-98; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 98-187, RM—-9371]
Radio Broadcasting Services; Des
Moines, IA and Bennington, NE

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition jointly filed by
Triathlon Broadcasting of Omaha
Licensee, Inc., licensee of Station KTNP,
Bennington, NE, and Saga
Communications of lowa, Inc., licensee
of Station KIOA—FM, Des Moines, IA,
requesting (1) the substitution of
Channel 227C3 for Channel 227A at
Bennington and the modification of
Station KTNP’s license to specify the
higher class channel and (2) the
substitution of Channel 227C1 for
Channel 227C at Des Moines and the
modification of Station KIOA-FM’s
license to specify the lower class
channel. Channel 227C1 can be allotted
to Des Moines in compliance with the
Commission’s minimum distance
separation requirements and utilized at
Station KIOA-FM'’s licensed site, at
coordinates 41-37-54 North Latitude
and 93-27-24 West Longitude. Channel
227C3 can be allotted to Bennington
with a site restriction of 15.2 kilometers
(9.4 miles) east at coordinates 41-20-43
North Latitude and 95-58—-33 West
Longitude, to accommodate petitioners’
desired transmitter site.

DATES: Comments must be filed on or
before December 7, 1998, and reply
comments on or before December 22,
1998.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Martin R. Leader, Colette M.
Capretz, Fisher Wayland Cooper Leader
& Zaragoza L.L.P., 2001 Pennsylvania

Avenue, NW, Suite 400, Washington,
DC 20006-1851, (Counsel to Triathlon
Broadcasting of Omaha Licensee, Inc.);
Gary S. Smithwick, Smithwick &
Belendiuk, P.C., 1990 M Street, NW,
Suite 510, Washington, D.C. 20036
(Counsel to Saga Communications of
lowa, Inc.)

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
98-187, adopted October 7, 1998, and
released October 16, 1998. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW,
Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-28773 Filed 10-27-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-188, RM—9346]

Radio Broadcasting Services; Paonia,
CO

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making

filed by Angel T. Babudro, seeking the
allotment of FM Channel 293A to
Paonia, Colorado, as that community’s
first local commercial FM transmission
service. Coordinates used for this
proposal are 38-52—-06 and 107-35-36.

DATES: Comments must be filed on or
before December 7, 1998, and reply
comments on or before December 22,
1998.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner, as follows: Angel T. Babudro,
302 Grand Avenue, P.O. Box 132,
Paonia, CO 81428.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
98-188, adopted October 7, 1998, and
released October 16, 1998. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC’s
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., 1231 20th
Street, NW., Washington, DC 20036,
(202) 857-3800.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-28774 Filed 10-27-98; 8:45 am]
BILLING CODE 6712-01-P
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DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[NEW DOT Docket No. 98-4633]

RIN 2127-AH18

Federal Motor Vehicle Safety
Standards; Lamps, Reflective Devices
and Associated Equipment

AGENCY: National Highway Traffic
Safety Administration, (NHTSA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Motor Vehicle
Safety Standard (FMVSS) on lamps,
reflective devices, and associated
equipment includes a provision
regulating headlamp concealment
devices. In this document, NHTSA
proposes to amend that FMVSS so that
manufacturers of motor vehicles with
headlamp concealment devices may
choose between complying with that
existing provision, or with a new
provision incorporating by reference the
United Nations Economic Commission
for Europe’s standard (ECE standard) on
headlamp concealment devices. The
agency tentatively concludes that the
ECE standard is at least functionally
equivalent (i.e., yields at least as much
safety benefit or requires at least as
much safety performance) to NHTSA'’s
existing provision on headlamp
concealment devices.

DATES: Comments must be received on
or before December 28, 1998.

ADDRESSES: All comments should refer
to the docket number and notice
number in the heading of this notice
and be submitted, preferably in ten
copies, to: DOT Docket Management
Facility, U.S. Department of
Transportation, Room PL-01, 400
Seventh Street, SW, Washington, DC
20590-0001. The DOT docket is open to
the public from 10 am to 5 pm,
Mondays through Fridays.

FOR FURTHER INFORMATION CONTACT: The
following persons at the National
Highway Traffic Safety Administration,
400 Seventh Street, SW, Washington,
DC 20590.

For technical issues: Mr. Patrick
Boyd, Office of Crash Avoidance. Mr.
Boyd’s telephone number is: (202) 366—
6346, and his FAX number is (202) 493—
2739.

For legal issues: Ms. Dorothy Nakama,
Office of the Chief Counsel. Ms.
Nakama’s telephone number is (202)
366-2992, and her FAX number is (202)
366-3820.

SUPPLEMENTARY INFORMATION:
Background

The United States is a party to several
international agreements, including the
General Agreement on Tariffs and
Trade. That agreement was most
recently amended by the Uruguay
Round Agreements. One of those
agreements is the Agreement on
Technical Barriers to Trade (TBT). The
TBT Agreement seeks to avoid creating
unnecessary obstacles to trade, while
recognizing the right of signatory
countries to establish and maintain
technical regulations for the protection
of human, animal and plant life and
health and the environment.

Among other things, the TBT
Agreement also provides that a party to
the Agreement will consider accepting
as equivalent the technical regulations
of other party nations, provided they
adequately fulfill the objectives of the
party’s existing domestic standards. On
May 13, 1998, the National Highway
Traffic Safety Administration (NHTSA)
amended 49 CFR Part 553, Rulemaking
Procedures, by adding a new Appendix
B setting forth a statement of policy
about the process that the agency will
use to make potential findings of
“functional equivalence’ between
Federal Motor Vehicle Safety Standards
(FMVSSs) and the corresponding
vehicle safety standards of other

countries (63 FR 26508).
In a submission dated August 13,

1997, the American Automobile
Manufacturers Association (AAMA) and
the Association of International
Automobile Manufacturers, Inc.
(AIAM), petitioned the agency to amend
several FMVSSs to permit vehicle
manufacturers to choose to comply with
either the existing requirements of those
FMVSSs or the counterpart
requirements of vehicle safety standards
recognized in most European countries.
These European standards take the form
of European Union directives and are
usually taken from a body of standards
developed by the United Nations
Economic Commission for Europe (UN/
ECE). Of the several AAMA/AIAM
petitions on functional equivalence,
NHTSA believes the petition addressing
headlamp concealment devices presents
the easiest issues to resolve.

The first test used by NHTSA under
Appendix B to determine functional
equivalence is whether the
requirements, test conditions, and test
procedures appear to be the same or
similar, with any differences being
minor and lacking in safety
consequences. NHTSA tentatively
concludes that the European
requirements for headlamp concealment
devices pass this test. The fundamental

performance requirements of the U.S.
and European standards are the same.
Further, assuming that the option of
complying with the ECE requirements
would be restricted, as proposed below,
to manufacturers of vehicles equipped
with headlamps that do not require the
use of external aimers, the differences
between the standards are minor and
inconsequential to safety. These issues
are further discussed below.

Fundamental Performance
Requirements

FMVSS No. 108, Lamps, reflective
devices, and associated equipment, at
S12., Headlamp Concealment Devices,
requires that, in normal operation, there
be a single switch whose operation
causes both the headlamps to illuminate
and the headlamp concealment device
to fully open in not more than 3
seconds, at any temperature within a
range of —30 to +50 degrees Celsius. In
ECE R.48.01, Paragraphs 5.14.3 and
5.14.5 set forth the same requirements.

Standard No. 108 also requires certain
failsafe performance of headlamp
concealment devices. In the event of a
loss of power to a headlamp
concealment device, an illuminated
headlamp must stay in the fully open
position. Also, in the event of a
malfunction of a component that
controls or conducts power for the
actuation of the concealment device, it
must be possible to open the
concealment device without the use of
tools and have it stay fully open until
intentionally closed. Paragraph 5.14.2 of
ECE R.48.01 requires the same failsafe
performance.

Inconsequential Differences

Standard No. 108 also requires that a
headlamp concealment device be
installed so that the headlamp may be
mounted, aimed and adjusted without
removing any component of the device,
other than components of the headlamp
assembly. This requirement addresses a
potential aiming problem that could
affect safety. The external aimers, which
are used for some kinds of U.S.
headlamps and which attach to the
headlamp lens, could potentially
interfere with a component of the
headlamp concealment device. If so,
removal of the component could affect
the accuracy of the aim. Alternatively,
efforts to avoid the removal of
components could result in improper
shortcuts in aiming.

The ECE standard has no comparable
aiming provision because vehicles in
Europe do not use external aimers that
could introduce an interference
problem. Headlamps with the European
beam pattern have always been visually
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aimable on a screen because of sharp
gradients which identify the beam
position.

The ECE standard also has several
provisions that do not have any parallel
in S12. of Standard No. 108. The ECE
standard prohibits the possibility of the
driver being able to stop the movement
of lighted headlamps before they reach
the in-use position. It prohibits also the
actuation of the headlamps until they
reach the in-use position if there are
intermediate positions in which
illumination would result in glare to
other drivers.

NHTSA also notes that the ECE
standard does not have a phrase
analogous to Standard No. 108’s S12.3
and S12.5 “‘except for malfunctions
covered by S12.2,” that make it clear
S12.3 and S12.5 apply only to
functioning systems. NHTSA would
interpret the ECE standard alternative
by limiting it to functioning systems
only, and would not require systems
with a failure mode to comply with
performance requirements in addition to
the failsafe performance requirements.

Finally, NHTSA notes a typographical
error in Paragraph 5.14.5 of the ECE
standard, that states: ““Then the
concealment device has a temperature
of —30 degrees Celsius to +50 degrees
Celsius the headlamps must be capable
of reaching the position of use within
three seconds of initial operation of the
control.” Clearly, “then’ should be
“when.” NHTSA would interpret
Paragraph 5.14.5 as beginning with
“When.”

NHTSA'’s Proposal

NHTSA tentatively concludes that
paragraph 5.14 of ECE R.48.01 meets the
Appendix B test set forth above and
accordingly proposes to amend
Standard No. 108 to permit
manufacturers of motor vehicles with
headlamp concealment devices to
choose between complying with S12 of
that standard, or with a new provision
incorporating by reference paragraph
5.14 of ECE standard R. 48.01. This
proposal to permit compliance with the
ECE standard is limited to vehicles
using either a new U.S. alternative beam
pattern which allows European-style
visual/optical aim or a headlamp with a
built-in aimer (VHAD) that eliminates
the need for external aimers. Therefore,
there is no safety consequence to the
lack of a provision in paragraph 5.14
addressing the interference problem that
may be associated with the use of
external aimers.

Vehicle Manufacturer’s Certification

NHTSA notes that, when a safety
standard provides manufacturers more

than one compliance option, the agency
needs to know which option has been
selected in order to conduct a
compliance test. Moreover, based on
previous experience with enforcing
standards that include compliance
options, the agency is aware that a
manufacturer confronted with an
apparent noncompliance for the option
it has selected (based on a compliance
test) may respond by arguing that its
vehicles comply with a different option
for which the agency has not conducted
a compliance test. This response creates
obvious difficulties for the agency in
managing its available resources for
carrying out its enforcement
responsibilities, e.g., the possible need
to conduct multiple compliance tests for
first one compliance option, then
another, to determine whether there is
a noncompliance.

Accordingly, under this proposed
rule, prior to or at the time a
manufacturer certifies that a vehicle
with headlamp concealment devices
meets all applicable FMVSSs (pursuant
to 49 CFR Part 567, Certification), the
manufacturer must decide whether it
certifies that vehicle as meeting S12.1
through S12.5 or the ECE standard (that
would be established in S12.6). The
selected alternative need not be stated
on the certification label. However, the
manufacturer must advise the agency of
its selection when asked by the agency
to do so. The manufacturer’s decision
would be irrevocable.

NHTSA'’s Choice of European Standard
to Reference

Most of the harmonized standards
among the countries of the European
Union (EU) were developed as ECE
regulations and later adopted as EU
directives. Consequently, the same
standards are known under both ECE
regulation numbers and EU directive
numbers. The petitioner asked that both
the ECE and EU numbers for the
identical technical requirements be
cited as alternatives to the requirements
of Standard No. 108. However, NHTSA
is proposing that only one reference to
the European standard be cited to avoid
confusion and to reduce the potential
need for amendments to updated
versions of European standards. We
intend to cite the ECE regulation when
possible because the ECE is a body in
which the U.S. participates, and also its
regulations may be adopted by countries
outside of the European Union as well.
The agency understands that it will not
always be possible to cite an ECE
standard because some EU directives
with potential as functionally
equivalent alternatives to Federal motor

vehicle safety standards have no ECE
counterpart.

Leadtime

NHTSA proposes that, if made final,
the changes proposed in this NPRM take
effect 60 days after the publication of
the final rule, with manufacturers given
the option to comply with (and certify
to) the ECE standard for headlamp
concealment devices, immediately.

Regulatory Impacts

A. Executive Order 12866 and DOT
Regulatory Policies and Procedures

NHTSA has examined the impact of
this rulemaking action under E.O. 12866
and the Department of Transportation’s
regulatory policies and procedures. This
rulemaking document was not reviewed
under E. O. 12866, ‘‘Regulatory
Planning and Review.” This action has
been determined to be not “‘significant”
under DOT’s regulatory policies and
procedures. If made final, this rule
would have no substantive effect on
manufacturers of motor vehicles that
have headlamp concealment devices.
The ECE standard on headlamp
concealment devices proposed for
inclusion in the Federal motor vehicle
safety standards does not differ
substantively from existing
requirements. Vehicle manufacturers
would not incur additional costs as a
result of meeting any new requirements.
The impacts of this action would be so
minor that a full regulatory evaluation
for this proposed rule has not been
prepared.

B. Regulatory Flexibility Act

The agency has also considered the
effects of this rulemaking action under
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). | certify that this proposed
rule would not, if promulgated, have a
significant economic impact on a
substantial number of small entities.
The following is NHTSA’s statement
providing the factual basis for the
certification. (5 U.S.C. §605(b)).

The proposed rule would affect
passenger car, light truck, and
multipurpose passenger vehicle
manufacturers that have headlamp
concealment devices on the vehicles
they manufacture. The Small Business
Administration’s size standards (13 CFR
Part 121) are organized according to
Standard Industrial Classification Codes
(SIC). SIC Code 3711 “Motor Vehicles
and Passenger Car Bodies’” has a small
business size standard of 1,000
employees or fewer.

The proposed rule would apply to the
previously described vehicle
manufacturers, regardless of their
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volume of production. There would be
no significant economic impact on any
vehicle manufacturer because no
manufacturer would be required to
provide headlamp concealment devices.
There would be no economic impact on
manufacturers that already provide the
devices because the devices meet the
existing headlamp concealment device
requirements in the FMVSSs, and
NHTSA tentatively concludes that the
ECE standard does not differ
substantively from the FMVSSs. If made
final, the rule would permit vehicle
manufacturers a choice between
certifying that the vehicle with a
headlamp concealment device meets the
old FMVSS or the incorporated ECE
standard. NHTSA does not believe there
would be a cost advantage to certifying
to one standard over another.

C. Environmental Impacts

In accordance with the National
Environmental Policy Act of 1969, the
agency has considered the
environmental impacts of this proposed
rule and determined that, if adopted as
a final rule, it would not have a
significant impact on the quality of the
human environment.

D. Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the proposed rulemaking does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

E. Civil Justice Reform

This proposed rule would not have a
retroactive effect. Under 49 U.S.C.
Section 30103, whenever a Federal
motor vehicle safety standard is in
effect, a state may not adopt or maintain
a safety standard applicable to the same
aspect of performance which is not
identical to the Federal standard. A
procedure for judicial review of final
rules establishing, amending or revoking
Federal motor vehicle safety standards
is set forth in 49 U.S.C. Section 30106.
That section does not require
submission of a petition for
reconsideration or other administrative
proceedings before parties may file suit
in court.

F. Unfunded Mandates Reform Act of
1995

The Unfunded Mandates Reform Act
of 1995 (Public Law 104—4) requires
agencies to prepare a written assessment
of the cost, benefits and other effects of
proposed or final rules that include a
Federal mandate likely to result in the

expenditure by State, local, or tribal
governments, in the aggregate, or by the
private sector, of more than $100
million annually. Because this proposed
rule would not have a $100 million
effect, no Unfunded Mandates
assessment has been prepared.

Public Comments

Interested persons are invited to
submit comments on the proposal. It is
requested, but not required, that 10
copies be submitted.

All comments must not exceed 15
pages in length. (49 CFR 553.21).
Necessary attachments may be
appended to these submissions without
regard to the 15-page limit. This
limitation is intended to encourage
commenters to detail their primary
arguments in a concise fashion.

If a commenter wishes to submit
certain information under a claim of
confidentiality, three copies of a
complete submission, including
purportedly confidential business
information, should be submitted to the
Chief Counsel, NHTSA, at the street
address given above, and seven copies
from which the purportedly confidential
information has been deleted should be
submitted to the Docket Section. A
request for confidentiality should be
accompanied by a cover letter setting
forth the information specified in the
agency'’s confidential business
information regulation. 49 CFR part 512.

All comments received before the
close of business on the comment
closing date indicated above for the
proposal will be considered, and will be
available for examination in the docket
at the above address both before and
after that date. To the extent possible,
comments filed after the closing date
will also be considered. Comments
received too late for consideration in
regard to the final rule will be
considered as suggestions for further
rulemaking action. Comments on the
proposal will be available for inspection
in the docket. The NHTSA will continue
to file relevant information as it
becomes available in the docket after the
closing date, and it is recommended that
interested persons continue to examine
the docket for new material.

Those persons desiring to be notified
upon receipt of their comments in the
rules docket should enclose a self-
addressed, stamped postcard in the
envelope with their comments. Upon
receiving the comments, the docket
supervisor will return the postcard by
mail.

List of Subjects in 49 CFR Part 571

Imports, Motor vehicle safety, Motor
vehicles, Rubber and rubber products,
Tires.

In consideration of the foregoing, it is
proposed that the Federal Motor Vehicle
Safety Standards (49 CFR Part 571), be
amended as set forth below.

PART 571—FEDERAL MOTOR
VEHICLE SAFETY STANDARDS

1. The authority citation for part 571
would continue to read as follows:

Authority: 49 U.S.C. 322, 30111, 30115,
30117, and 30166; delegation of authority at
49 CFR 1.50.

2. Section 571.108 would be amended
by adding S12.6 and S12.7 to read as
follows:

§571.108 Standard No. 108; Lamps,
reflective devices, and associated
equipment.

* * * * *

S12.6 As an alternative to complying
with the requirements of S12.1 through
S12.5, a vehicle with headlamps
incorporating VHAD or visual/optical
aiming in accordance with paragraph S7
may meet the requirements for
Concealable lamps in paragraph S5.14
of the following version of the Economic
Commission for Europe Regulation 48:
E/ECE/324—E/ECE/TRAN/505, Rev.1/
Add.47/Rev.1, 22 March 1994, in the
English language version.

S12.7 Manufacturers of vehicles
with headlamps incorporating VHAD or
visual/optical aiming shall elect to
certify to S12.1 through S12.5 or to
S12.6 prior to, or at the time of
certification of the vehicle, pursuant to
49 CFR part 567. The selection is
irrevocable.

Issued on: October 23, 1998.
L. Robert Shelton,

Associate Administrator for Safety
Performance Standards.

[FR Doc. 98-28817 Filed 10-27-98; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; 90-Day Finding for a
Petition To List the Junaluska
Salamander as Endangered With
Critical Habitat

AGENCY: Fish and Wildlife Service,
Interior.
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ACTION: Notice of 90-day petition
finding and initiation of status review.

SUMMARY: The Fish and Wildlife Service
(Service) announces a 90-day finding for
a petition to list the Junaluska
salamander (Eurycea junaluska) under
the Endangered Species Act of 1973, as
amended (Act). The Service finds that
the petition presents substantial
information indicating that listing this
species may be warranted. A status
review is initiated.

DATES: The finding announced in this
document was made on October 8, 1998.
To be considered in the 12-month
finding for this petition, information
and comments should be submitted to
the Service by December 28, 1998.

ADDRESSES: Data, information,
comments, or questions concerning this
petition should be sent to the State
Supervisor, U.S. Fish and Wildlife
Service, Asheville Field Office, 160
Zillicoa Street, Asheville, North
Carolina 28801. The petition finding,
supporting data, and comments are
available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT: Mr.
J. Allen Ratzlaff (see ““ADDRESSES”
section), telephone 828/258-3939, Ext.
229; facsimile 828/258-5330.
SUPPLEMENTARY INFORMATION:

Background

Section 4(b)(3)(A) of the Endangered
Species Act (Act) of 1973, as amended
(16 U.S.C. 1531 et seq.), requires that the
Service make a finding as to whether a
petition to list, delist, or reclassify a
species presents substantial scientific or
commercial information to demonstrate
that the petitioned action may be
warranted. This finding is to be based
on all information available to the
Service at the time the finding is made.
To the maximum extent practicable, the
finding shall be made within 90 days
following receipt of the petition and
promptly published in the Federal
Register. Following a positive finding,
section 4(b)(3)(B) of the Act requires the
Service to promptly commence a status
review of the species.

The processing of this petition
conforms with the Service’s final listing
priority guidance for fiscal years 1998
and 1999, published in the Federal
Register on May 8, 1998 (63 FR 25502).
The guidance calls for giving highest
priority to handling emergency
situations (Tier 1); second highest
priority to resolving the listing status of
outstanding proposed listings, resolving
the conservation status of candidate
species, processing administrative

findings on petitions, and processing a
limited number of delistings and
reclassifications (Tier 2); and third
priority to processing proposed and
final designations of critical habitat
(Tier 3). The processing of this petition
falls under Tier 2.

The Service has made a 90-day
finding on a petition to list the
Junaluska salamander (Eurycea
junaluska). The petition, dated March
30, 1998, was submitted by Mr. Ray
Vaughan on behalf of Appalachian
Voices and the Biodiversity Legal
Foundation and was received by the
Service on March 31, 1998. It requests
the Service to list the Junaluska
salamander as endangered and
designate critical habitat under 16
U.S.C. §1533(a)(3)(A) of the Endangered
Species Act. The petition identifies
timber harvesting, nonnative trout,
exposure to acid-bearing rock, siltation,
genetic drift, the inadequacy of current
laws, and naturally occurring events as
immediate threats to the species’
continued existence.

The petitioners submitted claims that
the Junaluska salamander is imperiled
because, ‘“despite decades of searching,
only six or seven populations have been
found” and “‘even within those
populations, adult individuals are
extremely rare.” Further elaborating on
this point, the petitioners quote one
source as stating, ‘“Trends of existing
populations are not known; however,
the rarity of existing populations
suggests that most populations have
suffered long-term declines.” Some of
the demographic problems associated
with small population size are also cited
as threats. The petitioners also identify
“stocked trout, timber harvesting,
‘exposure to acid-bearing Anakeesta
rock formations during road
construction,” and other disturbances
that dump silt into their stream habitat”
as threats to the species. The petitioners
also claim that existing laws are
inadequate to protect the species,
specifically the U.S. Forest Service’s
(USFS) National Forest Management
Act.

The Service concurs with the
petitioners that this is a rare species,
currently known from only six
populations. However, rarity in itself is
not a listing criterion (see section 4 of
the Act). The petitioners assert that the
rarity of adults is indicative of low
recruitment into the population, citing
one researcher as collecting only 50
adults in 10 years of field work. This
may be true, but others have collected
as many as 18 adults in a single night
(W. Gutzke, University of Memphis,
personal communication, 1998). The

rarity of collected adults is possibly
more a function of sampling.

One of the main reasons the
petitioners cite for the need to list the
Junaluska salamander is “‘clearcuts and
sediment from timber sales and road
building operations of the U.S. Forest
Service” (specifically, a salvage sale in
the Snowbird Creek drainage in Graham
County, North Carolina). The
circumstances regarding the proposed
USFS salvage operation on Snowbird
Creek have changed since the petition
was written, and the mitigation efforts
implemented to minimize impacts to
the species, specifically sedimentation,
may now nullify this sale as an example
of the potential threats to the species
and its habitat.

The Service recognizes the potential
threat from the exposure of acid-bearing
rock in watersheds that harbor the
Junaluska salamander. Construction of
the Cherohala Skyway from
Robbinsville, North Carolina, to Tellico
Plains, Tennessee, resulted in exposure
of acid-bearing rock (Anakeesta) in the
Santeetlah Creek drainage as well as
portions of the Tellico River system in
Tennessee. Acid-producing materials
(usually rock containing pyritic sulfur
in excess of 0.5 percent, with little or no
alkaline materials) produce acidic
leachate upon weathering. The acidic
leachate may result in downstream pH
values of <4.5. Excavation for road
construction facilitates weathering by
exposing additional rock surface area.
The Federal Highway Administration
(FHWA\) has published guidelines for
handling situations with acid-producing
materials (FHWA 1989). However, it is
not clear what effect some of the
mitigation measures for handling acidic
rock may ultimately have on aquatic
life.

The Service agrees that the other
threats listed by the petitioners (genetic
drift, nonnative trout, and naturally
occurring events [at least for individual
populations]), along with several other
factors (including nonpoint source
pollution from other than USFS
activities and competition with other
salamander species) could potentially
threaten this species.

The Service has reviewed the petition,
its accompanying literature, and other
literature and information in the
Service’s files. On the basis of the best
scientific and commercial information
available, the Service finds that the
petition presents substantial
information indicating that listing the
Junaluska salamander may be
warranted. The Service believes the
petitioners have presented adequate
information about the status,
distribution, and abundance of the
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Junaluska salamander and that they
have addressed most of the potential
threats to the species in North Carolina.
However, the Service is in need of
additional information to adequately
assess the status of the species in
Tennessee, to locate additional
populations, and to identify those
factors that may affect its persistence.
Prior to receiving the subject petition,
the Service had some knowledge of the
status of the Junaluska salamander,
principally in North Carolina.
Consequently, the Service had initiated
a status survey for the Tennessee
portion of the species’ range. In
addition, the USFS is working with the
Service and several other agencies and
organizations to begin a multi-agency
conservation agreement to minimize or
eliminate the threats to the species in
North Carolina.

The petitioners also requested that
critical habitat be designated for the
Junaluska salamander. If after
completion of the status review the
Service determines that the petition to
list the Junaluska salamander as
endangered is warranted, the issue of
designating critical habitat would be
addressed in the subsequent proposed
rule.
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Author: The primary author of this
document is Mr. J. Allen Ratzlaff (see
ADDRESSES section).

Authority

The authority for this action is the
Endangered Species Act (16 U.S.C. 1531
et seq.).

Dated: October 8, 1998.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 98-28882 Filed 10—27-98; 8:45 am]
BILLING CODE 4310-55-P
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Fish and Wildlife Service
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RIN 1018-AF29

Endangered and Threatened Wildlife
and Plants; Proposed Endangered
Status for the Armored Snail and
Slender Campeloma

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule.

SUMMARY: The Fish and Wildlife Service
(Service) proposes to list the armored
snail (Pyrgulopsis (=Marstonia) pachyta)
and slender campeloma (Campeloma
decampi) as endangered species under
the Endangered Species Act of 1973, as
amended (Act). The armored snail is
known only from Piney and Limestone
creeks, Limestone County, Alabama,
and the range of the slender campeloma
has been reduced (Aquatic Resources
Center (ARC) 1997) by at least three-
quarters from its historical distribution
and is now found only in Round Island,
Piney, and Limestone creeks, Limestone
County, Alabama. These species are in
a particularly precarious position, being
restricted to a few isolated sites along
two or three short river reaches.
Siltation and other pollutants from poor
land-use practices, and waste
discharges, are contributing to the
general deterioration of water quality,
likely impacting these species.

DATES: Comments from all interested
parties must be received by December
28, 1998. Public hearing requests must
be received by December 14, 1998.

ADDRESSES: Comments and materials
concerning this proposal should be sent
to the State Supervisor, Asheville Field
Office, U.S. Fish and Wildlife Service,
160 Zillicoa Street, Asheville, North
Carolina 28801. Comments and
materials received will be available for
public inspection, by appointment,
during normal business hours at the
above address.

FOR FURTHER INFORMATION CONTACT: Mr.
J. Allen Ratzlaff, at the above address

(telephone 828/258-3939, Ext. 229;
facsimile 828/258-5330).
SUPPLEMENTARY INFORMATION:

Background

The armored snail (Marstonia
pachyta) was described by Thompson in
1977 and was later reassigned to the
genus Pyrgulopsis by Hershler and
Thompson (1987). The armored snail is
a small, presumably annual, species
(usually less than 4 millimeters (mm)
(0.16 inch (in)) in length) (Thompson
1984). It is distinguished from other
closely related species by the
characteristics of both its verge (male
reproductive organ) and shell. The
armored snail has a small raised gland
on the ventral surface of the verge (a
trait common only with the beaverpond
snail (P. castor) of this genus) and two
small glands along the left margin of the
apical (tip) lobe. The apical lobe is
smaller than in most species of
Pyrgulopsis (Thompson 1977). Garner
(1993) noted some variation in verge
characteristics (more developed apical
lobes) but attributed the differences to
temporal changes in verge morphology
throughout the annual life cycle. The
shell is easily identified by its ovate-
conical shape, its pronounced thickness,
and its complete peristome (edge of the
opening). Other Pyrgulopsis species
with ovate-conical shells have much
thinner, almost transparent, shells, and
the peristome is seldom complete across
the parietal margin (area along the
opening abutting the main body of the
shell) of the aperture (opening)
(Thompson 1977).

The armored snail occurs only in
Piney and Limestone creeks, Limestone
County, Alabama (Garner 1993, Hershler
1994, ARC 1997), and has never been
noted outside this area. Piney Creek was
a tributary to Limestone Creek prior to
the construction of Wheeler Lake on the
Tennessee River. Thus, the two
populations of the armored snail are
likely remnants of a once larger
population. Armored snails are
generally found among submerged tree
roots and bryophytes (nonflowering
plants comprising mosses and
liverworts) along stream margins in
areas of slow to moderate flow.
Occasionally they are found in the
submerged detritus (organic matter and
rock fragments) along pool edges.

The armored snail is in a particularly
precarious position, being restricted to a
few isolated sites along two short river
reaches. Inhabited sites appear to be
rather small, covering only a few square
meters.

The slender campeloma belongs to the
ovoviviparous family Viviparidae. All
species in this family give birth to
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young crawling snails rather than laying
eggs that hatch in an external
environment. The sexes are separate in
the Viviparidae, with males being
distinguishable by their modified right
tentacle that serves as a copulatory
organ. This modified tentacle in males
is shorter and thicker than the left
tentacle or either of the bilaterally
symmetrical tentacles of the females
(Burch and Vail 1982).

Burch and Vail (1982) describe
Campeloma decampi (““Currier” Binney
1865) as follows: Shell medium to large
but generally less than 35 mm (1.40 in)
in length; shell without spiral nodules;
outer margin of shell aperture not
concave and its oblique angle to the
shell axis not exaggerated; columellar
margin of operculum (plate that closes
the shell when the snail is retracted) not
reflected inward; operculum entirely
concentric, including its nucleus;
whorls without spiral angles, ridges, or
sulci (grooves); shells without spiral
color bands; length of aperture
noticeably greater than width; lateral
and marginal teeth simple with very
fine, difficult-to-distinguish cusps
(points); shell narrow, relatively thin,
generally with prominent raised spiral
lines.

The slender campeloma can be easily
distinguished from the sympatric (two
or more closely related species
occupying identical or overlapping
territories) Campeloma decisum (a
widespread and common species in
northern Alabama) by the presence of
fine sculpture in the form of faint
striations and a relatively higher spire
on the shell of C. decampi. Many C.
decampi specimens have strongly
developed ridges, referred to as axial
growth ridges by Clench and Turner
(1955). All whorls in juveniles and early
whorls in adults are carinate (keel-
shaped). The shell of C. decisum is
smooth, without carination.

Campeloma decampi is typically
found burrowing in soft sediment (sand
and/or mud) or detritus. At no site does
it appear abundant, and the spotty
distribution appears consistent with
other Campeloma species (Bovbjerg
1952, Medcof 1940, van der Schalie
1965). Several size classes were found
in 1996, ranging from 5 mm to 31 mm
in shell height, indicating reproducing
populations (ARC 1997). The life history
of C. decampi has not been studied.
Based on other studies of species in the
genus Campeloma, a genus exclusive to
North America, a few generalities can be
inferred. Van Cleave and Altringer
(2937), in their study of C. rufum in
Ilinois, found gravid (pregnant) females
year-round, peaking in May, with the
most barren females found in June.

Parturition (birth) was also most active
in May but extended until September
first. Chamberlain (1958) found similar
results with C. decisum in North
Carolina (parturition extending from
mid-March until the end of June) as did
Medcof (1940) in his study of C.
decisum in Ontario (parturition
extending from March to September).
Van Cleave and Altringer (1937) and
van der Schalie (1965), in their work
with C. ponderosum coarctatum, both
found females carrying young in their
uterus over winter. Given the wide
range of sizes found by ARC (1997), the
timing of parturition and the ability of
females to over-winter young in their
uterus is likely similar for C. decampi.
However, it should be noted that C.
rufum and C. decisum are
parthenogenic (production of young by
females without fertilization by males),
as several of the northern Campeloma
species appear to be. The food habits of
the slender campeloma are not known,
but they likely feed on detritus.

The range given for Campeloma
decampi in Burch (1989) is Jackson,
Limestone, and Madison counties,
Alabama. These counties all lie along
the north side of the Tennessee River.
However, the type locality (location
where the specimen was collected and
described) of C. decampi is Decatur,
Alabama, in Morgan County, across the
river from Limestone County (Clench
1962).

Clench and Turner (1955) identified
museum specimens of C. decampi from
several localities in northern Alabama.
These sites were located primarily on
stream impoundments and included
Swan and Bass Lakes, Limestone
County; Brim (=Braham) and Byrd
Lakes, Madison County; and an
unspecified locality in Jackson County.
Surveys conducted in 1996 (ARC 1997)
found no Swan Lake in North Alabama.
A lake by that name was apparently
located in Limestone County, across the
river from Decatur, but was inundated
by Wheeler Reservoir. This was likely
the “Decatur” locality (type) mentioned
in Clench (1962). Brim (=Braham) Lake
was surveyed, but no C. decampi were
found, though another viviparid
(Viviparus georgianus) was abundant at
the site. Byrd Spring, on Redstone
Arsenal, was not accessible.

Based on the 1996 surveys (ARC
1997), the range of Campeloma decampi
has been reduced by at least three-
quarters from its historical distribution,
and existing populations are now
isolated by Wheeler Reservoir. The
species is now in a particularly
precarious position, being restricted to a
few isolated sites along three short

stream reaches—Limestone, Piney, and
Round Island creeks.

Previous Federal Action

The armored snail was identified as a
category 2 species in notices of review
published in the Federal Register on
January 6, 1989 (54 FR 554), November
21, 1991 (56 FR 58804), and November
15, 1994 (59 FR 58982). The slender
campeloma was identified as a category
2 species in the notice of review
published in the Federal Register on
November 15, 1994 (59 FR 58982). At
that time, a category 2 species was one
that was being considered for possible
addition to the Federal List of
Endangered and Threatened Wildlife
but for which conclusive data on
biological vulnerability and threats were
not available to support a proposed rule.
Designation of category 2 status was
discontinued in the February 28, 1996,
notice of review (61 FR 7956). The two
snails in this proposed rule were
approved as candidate species on
August 29, 1997, after publication of the
1996 notice of review. A candidate
species is defined as a species for which
the Service has on file sufficient
information on biological vulnerability
and threats to support issuance of a
proposed rule.

On October 20, 1993, the Service
notified (by mail, 34 letters) potentially
affected Federal and State agencies and
local governments, and interested
individuals within the species’ present
range that a status review of the armored
snail was being conducted. No
objections to the potential listing of the
armored snail were received. No
notification was made concerning the
slender campeloma because the ranges
are so similar.

The processing of this proposed rule
conforms with the Service’s final listing
priority guidance for fiscal years 1998
and 1999 published in the Federal
Register on May 8, 1998 (63 FR 25502).
The guidance calls for giving highest
priority to handling emergency
situations (Tier 1); second highest
priority (Tier 2) to resolving the listing
status of outstanding proposed listings,
resolving the conservation status of
candidate species, processing
administrative findings on petitions,
and processing a limited number of
delistings and reclassifications; and
third priority (Tier 3) to processing
proposed and final designations of
critical habitat. The processing of this
proposed rule falls under tier 2.

Summary of Factors Affecting the
Species

Section 4 of the Act and regulations
(50 CFR part 424) promulgated to
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implement the listing provisions of the
Act set forth the procedures for adding
species to the Federal list. A species
may be determined to be an endangered
or threatened species due to one or more
of the five factors described in Section
4(a)(1). These factors and their
application to the armored snail
(Pyrgulopsis (=Marstonia) pachyta) and
slender campeloma (Campeloma
decampi) are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range. The
armored snail is known only from
Limestone and Piney creeks, Limestone
County, Alabama, and has never been
noted outside this area. The slender
campeloma is currently known from
Round Island, Piney, and Limestone
creeks, Limestone County, Alabama (a
range reduction of about three-quarters
from its historical distribution). Their
extremely limited distribution, limited
occupied habitat, and annual life cycle
(in the case of the armored snail) make
these species extremely vulnerable to
extirpation. The annual life cycle of the
armored snail increases its vulnerability
to extirpation, because an event
resulting in the extirpation or disruption
of any portion of the life cycle could
result in the loss of this snail. Threats
to these species include siltation, direct
loss of habitat, altered water chemistry,
and chemical pollution.

Piney Creek was a tributary to
Limestone Creek prior to the
construction of Wheeler Lake on the
Tennessee River. Thus, populations of
both the armored snail and slender
campeloma inhabiting these two creeks
are likely remnants of once larger
populations. In addition to directly
altering snail habitat, dams and their
impounded waters form barriers to the
movement of snails. Sediment
accumulation and changes in flow and
water chemistry in impounded stream
and river reaches reduce food and
oxygen availability and eliminate
essential breeding habitat for riverine
snails. It is suspected that isolated
colonies gradually disappear as a result
of local water and habitat quality
changes. Unable to emigrate (move to
another area), isolated snail populations
are vulnerable to local discharges in
surface run-off within their watersheds.
Although many watershed impacts have
been temporary, eventually improving
or even disappearing with the advent of
new technology, practices, or laws,
dams and their impoundments prevent
natural recolonization by surviving snail
populations.

Sedimentation of rivers and streams
may affect the reproductive success of
aquatic snails by eliminating breeding

habitat and interfering with their
feeding activity by reducing or
eliminating periphyton (plankton which
live attached to rooted aquatic plants)
food sources. Sources of sediments
likely affecting these species include
channel modification, agriculture, cattle
grazing, run-off from unpaved roads,
and industrial and residential
development.

Other types of water quality
degradation from both point and
nonpoint sources currently affect these
species. Stream discharges from these
sources may result in eutrophication,
decreased dissolved oxygen
concentration, increased acidity and
conductivity, and other changes in
water chemistry. Nutrients, usually
phosphorus and nitrogen, may emanate
from agricultural fields, residential
lawns, livestock operations, and leaking
septic tanks in levels that result in
eutrophication and reduced oxygen
levels in small streams. The Round
Island, Limestone, and Piney Creek
drainages are dominated by agricultural
use, primarily cotton (a high pesticide
use crop), which makes these creeks
susceptible to pesticide contamination.
Pesticide containers were found in
Limestone and Piney creeks during site
visits in 1997 (J. Allen Ratzlaff, personal
observation). Timber harvesting for
wood chip mills proposed for
northeastern Alabama and southwestern
Tennessee could also contribute to a
deterioration of water quality.

Many bridge crossings occur within
these species’ range. Highway and
bridge construction and widening could
impact these species through
sedimentation or the physical
destruction of its habitat unless
appropriate precautions are
implemented.

Limestone Creek currently supports
one endangered snail species, Athearnia
anthonyi (Anthony’s riversnail), and
most of its mussel fauna has been
extirpated (17 species), including five
species currently listed as endangered.
The specific reasons for the loss of these
species are not known but are likely a
combination of the above-listed impacts.

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. The two snail species
addressed in this proposed rule are
currently not of commercial value, and
overutilization has not been a problem.
However, as their rarity becomes
known, they may become more
attractive to collectors. Although
scientific collecting is not presently
identified as a threat, unregulated
collecting by private and institutional
collectors could pose a threat to these
locally restricted populations.

C. Disease or predation. Diseases of
aquatic snails are unknown. Although
both the armored snail and slender
campeloma are undoubtedly consumed
by various vertebrate predators,
including fishes, mammals, and
possibly birds, predation by naturally
occurring predators is a normal aspect
of the population dynamics of a species
and is not considered a threat to these
species at this time.

Chamberlain (1958) found the uterus
of some specimens of Campeloma
decisum infected by the trematode
Leucochloridomorpha constantiae, a
black duck (Anas rubripes) parasite,
with the snail evidently being an
intermediate host. It is not known
whether the slender campeloma is
parasitized or to what degree any
parasitism inhibits its life cycle.

D. The inadequacy of existing
regulatory mechanisms. The State of
Alabama’s prohibitions against taking
fish and wildlife for scientific purposes
without State collecting permits provide
some protection for these snails.
However, these species are generally not
protected from other threats. These
snails are not given any special
consideration under other
environmental laws when project
impacts are reviewed. Although the
negative effects of point source
discharges on aquatic communities have
probably been reduced over time by
compliance with State and Federal
regulations pertaining to water quality,
there is currently no information on the
sensitivity of snail fauna to common
industrial and municipal pollutants.
Current State and Federal regulations
regarding such discharges are assumed
to be protective; however, these snails
may be more susceptible to some
pollutants than test organisms currently
used in bioassays. A lack of adequate
research and data currently may prevent
existing authorities, such as the Clean
Water Act (CWA), administered by EPA
and the Army Corps of Engineers
(Corps), from being fully utilized to
protect these species. The Service is
currently working with EPA to develop
a Memorandum of Agreement that will
address how EPA and the Service will
interact relative to CWA water quality
criteria and standards within the
Service’s Southeast Region.

E. Other natural or manmade factors
affecting its continued existence. Both
species inhabit short creek reaches;
thus, they are vulnerable to extirpation
from naturally occurring events such as
toxic chemical spills. All three creeks
are crossed by a number of roads,
railroads, and power lines that pose
additional direct threats (e.g., loss of
riparian vegetation) and indirect threats
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(potential toxic spills and run-off).
Additionally, because these populations
are isolated, their long-term genetic
viability is questionable. Because all
three creeks are isolated by an
impoundment, recolonization of an
extirpated population is not likely
without human intervention.

Further, since most of Limestone
Creek’s mussel fauna has already been
lost, this is a strong indicator of a
severely impacted ecosystem that has
undergone significant degradation.
Because the life history and biology of
these species are virtually unknown, it
is likely they may continue to decline
due to currently unrecognized impacts
and stresses to their populations.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by
these species in determining to propose
this rule. Based on this evaluation, the
preferred action is to list the armored
snail and slender campeloma as
endangered. The armored snail is
currently known only from Piney and
Limestone creeks, Limestone County,
Alabama, and the slender campeloma is
known only from the aforementioned
creeks and Round Island Creek,
Limestone County, Alabama. These
snails and their habitat have been and
continue to be threatened. Their limited
distribution also makes them vulnerable
to toxic chemical spills. Because of their
restricted distribution and vulnerability
to extinction, endangered status is the
most appropriate classification for these
species.

Critical Habitat

Critical habitat is defined in section 3
of the Act as: (i) the specific areas
within the geographical area occupied
by a species, at the time it is listed in
accordance with the Act, on which are
found those physical or biological
features (1) essential to the conservation
of the species and (Il) that may require
special management considerations or
protection, and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species. ““Conservation” means the use
of all methods and procedures needed
to bring the species to the point at
which listing under the Act is no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12) requires that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat at the time the species is
determined to be endangered or

threatened. Service regulations (50 CFR
424.12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations exist:
(i) The species is threatened by taking
or other human activity, and
identification of critical habitat can be
expected to increase the degree of threat
to the species, or (ii) such designation
of critical habitat would not be
beneficial to the species. The Service
finds that designation of critical habitat
is not presently prudent for these two
species.

Critical habitat designation, by
definition, directly affects only Federal
agency actions. Because these snails are
aquatic throughout their life cycles,
Federal actions that might affect these
species and their habitats include those
with impacts on stream channel
geometry, bottom substrate composition,
water quantity and quality, and storm-
water run-off. Such activities would be
subject to review under section 7(a)(2)
of the Act regardless of whether critical
habitat was designated. Section 7(a)(2)
requires Federal agencies to ensure, in
consultation with and with the
assistance of the Service, that activities
they authorize, fund, or carry out are not
likely to jeopardize the continued
existence of any listed species or
destroy or adversely modify its critical
habitat, if any is designated. Also,
section 7(a)(4) requires Federal agencies
to confer informally with the Service on
any action that is likely to jeopardize
the continued existence of a proposed
species or result in the destruction or
adverse modification of proposed
critical habitat. See ““Available
Conservation Measures’’ section for a
further discussion of section 7. As part
of the development of this proposed
rule, Federal and State agencies were
notified of the armored snail’s general
distribution (with the slender
campeloma being similar, no specific
notification was sent regarding it), and
they were requested to provide data on
proposed Federal actions that might
adversely affect the species. No specific
projects were identified. Should any
future projects be proposed in areas
inhabited by these snails, the involved
Federal agency will already have the
general distributional data needed to
determine if the species may be
impacted by their action, and more
specific distributional information
would be provided if needed.

Regulations promulgated for the
implementation of section 7 of the Act
provide for both a “jeopardy’’ standard
and a “‘destruction or adverse
modification” of critical habitat
standard. Both standards are defined in
very similar language. Due to the highly

precarious status of the armored snail
and slender campeloma, any significant
adverse modification or destruction of
these species’ habitat also would likely
jeopardize the species’ continued
existence, thereby triggering both
standards. Therefore, no additional
protection for the snails would accrue
from a critical habitat designation that
would not also occur from listing of the
species. If listed, habitat protection for
these snails will be accomplished
through the section 7 “‘jeopardy”
standard and the section 9 prohibitions
against take.

Recovery of these species will require
the identification of unoccupied creeks
and creek reaches appropriate for
reintroduction. Critical habitat
designation of unoccupied creeks and
creek reaches may benefit these species
by alerting permitting agencies to areas
considered crucial to these species and
allowing them the opportunity to
evaluate projects which may affect these
areas. The Service will work with the
State and other Federal agencies to
periodically survey and assess habitat
potential of creeks and creek reaches for
listed and candidate aquatic species
within the watersheds in and around
Limestone County. This process will
provide up to date information on
instream habitat conditions in response
to land use changes within watersheds.
Information generated from surveys and
assessments will be disseminated
through Service coordination with other
agencies. Should this rule become final,
the Service will work with State and
Federal agencies, as well as private
property owners and other affected
parties, through the recovery process to
identify creek reaches and potential
sites for reintroduction of these species.
Thus, the benefit provided by
designation of unoccupied habitat as
critical habitat will be accomplished
more effectively with this coordination
process and is preferable for aquatic
habitats which change rapidly in
response to watershed land use
practices. In addition, the Service
believes that any potential benefits to
critical habitat designation are
outweighed by additional threats to the
species that would result from such
designation, as discussed below.

Though critical habitat designation
directly affects only Federal agency
actions, this process can arouse concern
and resentment on the part of private
landowners and other interested parties.
The publication of critical habitat maps
in the Federal Register and local
newspapers and other publicity or
controversy accompanying critical
habitat designation may increase the
potential for vandalism as well as



57646 Federal Register/Vol

. 63, No. 208/Wednesday, October 28,

1998 /Proposed Rules

collection threats (See Factor B under
“Summary of Factors Affecting the
Species”). For example, on June 15,
1993, the Alabama sturgeon was
proposed for endangered status with
critical habitat (50 CFR 33148). The
proposal generated thousands of
comments, with the primary concern
being that the action would devastate
the economy of the State of Alabama
and severely impact adjoining States.
There were reports from State
conservation agents and other
knowledgeable sources of rumors
inciting the capture and destruction of
Alabama sturgeon. A primary
contributing factor to this controversy
was the proposed designation of critical
habitat for the sturgeon.

The two snail species addressed in
this proposal are especially vulnerable
to vandalism. They are found in very
restricted segments of relatively short
creek reaches. They are relatively
immobile and unable to escape
collectors or vandals. They inhabit
easily accessible areas and are sensitive
to a variety of readily available
commercial chemicals and products.
Because of these factors, vandalism or
collecting would be difficult to detect
and/or control. For example, another
Alabama snail, the plicate rocksnail,
recently disappeared from 80 percent of
its known occupied habitat. Although
the Service has been unable to
determine the cause of this decline, this
disappearance illustrates the
vulnerability of this and other snail
species.

All known populations of these two
species occur in creeks flowing through
private land. One of the primary threats
to surviving populations appears to be
run-off from private land activities (see
Factor A). Therefore, the survival and
recovery of these species will be highly
dependent on landowner cooperation in
reducing land-use impacts.

Controversy resulting from critical
habitat designation has been known to
reduce private landowner cooperation
in the management of listed species
under the Act (e.g., spotted owl, golden-
cheeked warblers). The Alabama
sturgeon experience suggests that
critical habitat designation could affect
landowner cooperation within the
watersheds occupied by these two
snails.

Based on the above analysis, the
Service has concluded that a critical
habitat designation would provide few
additional benefits for these species
beyond those that would occur from
listing under the Act. The Service also
concludes that any potential benefit
from such a designation would be
outweighed by an increased level of

vulnerability to vandalism and
collecting and could possibly cause
landowners to be less willing to
cooperate with the Service in the
management and recovery of these
species. The designation of critical
habitat for these two snails is therefore
not prudent.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing results in
public awareness and conservation
actions by Federal, State, and local
agencies, private organizations, and
individuals. The Act provides for
possible land acquisition and
cooperation with the States and requires
that recovery actions be carried out for
all listed species. The protection
required of Federal agencies and the
prohibitions against taking and harm are
discussed, in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) requires Federal
agencies to confer informally with the
Service on any action that is likely to
jeopardize the continued existence of a
proposed species or result in the
destruction or adverse modification of
proposed critical habitat. If a species is
listed subsequently, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
adversely affect a listed species or its
critical habitat, the responsible Federal
agency must enter into formal
consultation with the Service.

The Service notified Federal agencies
that may have programs or projects
affecting the armored snail. No
notification was given about the slender
campeloma because its range is so
similar and because no controversy
arose from the notification of the
potential listing of the armored snail. No
specific proposed Federal actions were
identified that would likely affect the
species. Federal activities that could
occur and impact the species include,
but are not limited to, the carrying out
or the issuance of permits for reservoir

construction, stream alterations,
wastewater facility development,
pesticide registration, and road and
bridge construction. Activities affecting
water quality may also impact these
species and are subject to the Corps and
EPA’s regulations and permit
requirements under authority of the
CWA and the National Pollutant
Discharge Elimination System (NPDES).
It has been the Service’s experience that
nearly all section 7 consultations can be
resolved so that the species is protected
and the project objectives are met.

The Act and implementing
regulations found at 50 CFR 17.21 set
forth a series of general prohibitions and
exceptions that apply to all endangered
wildlife. These prohibitions, in part,
make it illegal for any person subject to
the jurisdiction of the United States to
take (includes harass, harm, pursue,
hunt, shoot, wound, kill, trap, or collect
or to attempt any of these), import or
export, ship in interstate commerce in
the course of commercial activity, or sell
or offer for sale in interstate or foreign
commerce any listed species. It also is
illegal to possess, sell, deliver, carry,
transport, or ship any such wildlife that
has been taken illegally. Certain
exceptions apply to agents of the
Service and State conservation agencies.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered or threatened
wildlife species under certain
circumstances. Regulations governing
permits are at 50 CFR 17.22 for
endangered species. Such permits are
available for scientific purposes, to
enhance the propagation or survival of
the species, and/or for incidental take in
connection with otherwise lawful
activities.

It is the policy of the Service,
published in the Federal Register on
July 1, 1994 (59 FR 34272), to identify,
to the maximum extent practicable,
those activities that would or would not
constitute a violation of section 9 of the
Act if these species are listed. The intent
of this policy is to increase public
awareness of the effects of this proposed
listing on proposed and ongoing
activities within the species’ range.

Activities that the Service believes are
unlikely to result in a violation of
section 9 for these two snails are:

(1) Existing discharges into waters
supporting these species, provided these
activities are carried out in accordance
with existing regulations and permit
requirements (e.g., activities subject to
sections 402, 404, and 405 of the Clean
Water Act and discharges regulated
under the NPDES).

(2) Actions that may affect these two
snail species and are authorized, funded
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or carried out by a Federal agency when
the action is conducted in accordance
with any reasonable and prudent
measures given by the Service in
accordance with section 7 of the Act.

(3) Normal agricultural and
silvicultural practices, including
pesticide and herbicide use, that are
carried out in accordance with any
existing regulations, permit and label
requirements, and best management
practices.

(4) Development and construction
activities designed and implemented
pursuant to State and local water quality
regulations.

(5) Existing recreational activities,
such as swimming, wading, canoeing,
and fishing.

Activities that the Service believes
could result in “take” of these snails, if
they should be listed, include:

(1) Unauthorized collection or capture
of these species.

(2) Unauthorized destruction or
alteration of the species’ habitat (e.g., in-
stream dredging, channelization,
discharge of fill material).

(3) Violation of any discharge or water
withdrawal permit.

(4) lllegal discharge or dumping of
toxic chemicals or other pollutants into
waters supporting these two species.

(5) Use of pesticides and herbicides in
violation of label restrictions within the
species’ watersheds.

Other activities not identified above
will be reviewed on a case-by-case basis
to determine if a violation of section 9
of the Act may be likely to result from
such activity should these snails be
listed. The Service does not consider
these lists to be exhaustive and provides
them as information to the public.

Questions regarding whether specific
activities may constitute a future
violation of section 9 should these
snails be listed should be directed to the
Service’s Asheville Field Office (see
ADDRESSES section). Requests for copies
of regulations regarding listed species
and inquiries about prohibitions and
permits should be addressed to the U.S.
Fish and Wildlife Service, Ecological
Services Division, 1875 Century
Boulevard, Atlanta, Georgia 30345
(telephone 404/679-7313; facsimile
404/679-7081).

Public Comments Solicited

The Service intends that any final
action resulting from this proposal will
be as accurate and as effective as
possible. Therefore, comments or
suggestions from the public, other
concerned governmental agencies, the

scientific community, industry, or any
other interested party concerning this
proposed rule are hereby solicited.
Comments particularly are sought
concerning:

(1) Biological, commercial trade, or
other relevant data concerning any
threat (or lack thereof) to the armored
snail or slender campeloma;

(2) The location of any additional
populations of the armored snail or
slender campeloma and the reasons why
any habitat should or should not be
determined to be critical habitat as
provided by section 4 of the Act;

(3) Additional information concerning
the range and distribution of these
species; and

(4) Current or planned activities in the
subject area and their possible impacts
on the armored snail or slender
campeloma.

Final promulgation of the regulations
on these species will take into
consideration the comments and any
additional information received by the
Service, and such communications may
lead to final regulations that differ from
this proposal.

You may request a public hearing on
this proposal. Your request for a hearing
must be made in writing and filed
within 45 days of the date of publication
of this proposal in the Federal Register.
Address your request to the State
Supervisor (see ADDRESSES section).

Executive Order 12866

Executive Order 12866 requires
agencies to write regulations that are
easy to understand. We invite your
comments on how to make this proposal
easier to understand including answers
to questions such as the following: (1)

Is the discussion in the “Supplementary
Information” section of the preamble
helpful in understanding the proposal?
(2) Does the proposal contain technical
language or jargon that interferes with
its clarity? (3) Does the format of the
proposal (grouping and order of
sections, use of headings, paragraphing,
etc.) aid or reduce its clarity? What else
could we do to make the proposal easier
to understand?

Send a copy of any comments that
concern how we could make this notice
easier to understand to: Office of
Regulatory Affairs, Department of the
Interior, Room 7229, 1849 C Street, NW,
Washington, DC 20240. You may also e-
mail the comments to:
Exsec@ios.doi.gov.

National Environmental Policy Act

The Service has determined that an
environmental assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Act. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

Paperwork Reduction Act

This rule does not contain any new
collections of information other than
those already approved under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and assigned Office of
Management and Budget clearance
number 1018-0094. An agency may not
conduct or sponsor, and a person is not
required to respond to a collection of
information, unless it displays a
currently valid control number. For
additional information concerning
permit and associated requirements for
endangered species, see 50 CFR 17.22.

References Cited

A complete list of all references cited
herein, as well as others, is available
upon request from the State Supervisor
(see ADDRESSES section).

Author: The primary author of this
proposed rule is Mr. J. Allen Ratzlaff,
(see ""ADDRESSES” section) (828/258—
3939, Ext. 229).

List of Subjects in 50 CFR Part 17

Endangered and threatened wildlife,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Proposed Regulation Promulgation

PART 17—[AMENDED]

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

2. Amend §17.11(h) by adding the
following, in alphabetical order under
SNAILS, to the List of Endangered and
Threatened Wildlife:

§17.11 Endangered and threatened
wildlife.
* * * * *

(h)* * *
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Species Vertebrate popu- - :
Historic range lation where endan-  Status  When listed ﬁ;'gﬁgtl Sﬁﬁg'sal
Common name Scientific name gered or threatened
SNAILS
* * * * * * *
Campeloma, slender Campeloma US.A. (AL) ovrvenen. NA e E NA NA
decampi.
* * * * * * *
Snail, armored ......... Pyrgulopsis US.A. (AL) ovrvenen. NA e E NA NA
(=Marstonia)
pachyta.
* * * * * * *

Dated: October 16, 1998.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 98-28883 Filed 10-27-98; 8:45 am)]
BILLING CODE 4310-55-P
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DEPARTMENT OF AGRICULTURE
Office of the Secretary

Commission on 21st Century
Production Agriculture Meeting

AGENCY: Office of the Secretary, USDA.
ACTION: Notice of meeting.

SUMMARY: The U.S. Department of
Agriculture (USDA) has established the
Commission on 21st Century Production
Agriculture. In accordance with Section
10(a)(2) of the Federal Advisory
Committee Act (FACA), notice is hereby
given of the third meeting of the
Commission on 21st Century Production
Agriculture. The purpose of this
meeting is to review the report on the
effects of the Federal Agricultural
Improvement Act of 1996 and to plan
Commission activities for 1999. This
meeting will be open to the public.
PLACE, DATE AND TIME OF MEETING: The
meeting will be held in Room 5140,
South Building, U.S. Department of
Agriculture, 1400 Independence
Avenue, SW, Washington, DC 20250,
from 8:30-5:00 EST on November 16,
1998, and 8:30 am 12 noon EST on
November 17, 1998.

FOR FURTHER INFORMATION CONTACT:
Keith J. Collins (202-720-5955), Chief
Economist, Room 112-A, Jamie L.
Whitten Federal Building, 1400
Independence Avenue, SW.,
Washington, DC 20250-3810.

Dated: October 21, 1998.
Keith J. Collins,
Chief Economist.
[FR Doc. 98-28788 Filed 10-27-98; 8:45 am)]
BILLING CODE 3410-01-M

DEPARTMENT OF AGRICULTURE
Forest Service

Customer Service Comment Cards
AGENCY: Forest Service, USDA.

ACTION: Notice of information collection;
request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
Forest Service announces its intent to
establish a new information collection.
The new collection is necessary to
monitor customer satisfaction with
existing Forest Service customer
services, business practices, operations,
and facilities, and to provide a means to
address customer complaints.

DATES: Comments must be received in
writing December 28, 1998.

ADDRESSES: Send written comments to
Director, Office of Communications, 2
CEN AUD, Forest Service, USDA, P.O.
Box 96090, Washington, D.C. 20090—
6090, or e-mail comments to
Barbara.Hunter/wo@fs.fed.us.

The public may inspect comments in
the Office of the Director of
Communications. To facilitate entrance
into the building, visitors are
encouraged to call ahead (202) 205—
1273.

FOR FURTHER INFORMATION CONTACT:
Barbara B. Hunter, Office of
Communications, National Customer
Service Team, telephone (202) 205—
0979, or e-mail to Barbara.Hunter/
wo@fs.fed.us.

Description of Information Collection

Title: “Your Comments’ Customer
Service Comment Card

OMB Number: New.

Expiration Date of Approval: New.

Type of Request: This is a new
information collection that has not
received approval from the Office of
Management and Budget.

Abstract: Executive Order 12862,
issued September 11, 1993, directed
Federal agencies to change the way they
do business, to reform their
management practices, to provide
service to the public that matches or
exceeds the best service available in the
private sector, and to establish and
implement customer service standards
to carry out the principles of the
National Performance Review. In
response to this order, the Forest
Service established and implemented
customer service standards and posted
these standards at all Forest Service
offices, work sites, and visitor centers.
“Your Comments’ Customer Service
Comment Cards are voluntary customer
surveys, which will be used to monitor

customer perceptions of how well the
Forest Service meets its posted customer
service standards, as well as how Forest
Service customers view the agency’s
business practices, operations, and
facilities. The survey also will provide

a means to learn about and address
customer complaints.

Forest Service personnel will collect
information everywhere the agency does
business. Forest Service personnel will
make customer service survey cards
available to customers in person, by
mail, and on the internet. The “Your
Comment” Customer Service Cards will
include the following survey statements
that will be rated on a scale of 1 to 5,
with 1 being ““Strongly agree’” and 5
being “Not applicable.”

1. | received prompt courteous
service.

2. 1 was provided the information or
service | needed.

3. For my request or business, the
procedure was clear and efficient.

4. | was satisfied with the facilities
used.

Completion of this card will be
voluntary. Customers will mail the
cards back to the Chief of the Forest
Service in Washington, DC, or send
their responses electronically on the
internet. The data from this information
collection will be evaluated and
included in reports to the National
Partnership for Reinventing Government
(formerly the National Performance
Review), the Department of Agriculture,
to agency officials, and to Forest Service
customers. The “Your Comment”
Customer Service Comment Cards and
e-mail messages will be mailed back to
Forest Service personnel in the
respective field units where the
customers were served, so that any
complaints and suggestions may be used
to improve services, business practices,
operations, and facilities at the units.
This will give Forest Service personnel
an opportunity to respond to customers
by phone, e-mail, or mail, when
considered necessary and appropriate.

Estimate of Burden: 5 minutes.

Type of Respondents: Respondents
will include anyone who visits or
contacts one of the Forest Service
offices, work sites, or visitor centers,
either in person, by telephone or on the
internet. This includes individuals and
groups of varying ages and abilities, U.S.
citizens and citizens from other
countries, who visit or plan to visit
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National Forest System lands, for
recreation or educational purposes;
special interest groups; local residents;
and individuals conducting business
with the Forest Service including, but—
not limited to, grazing permittees,
minerals, oil and gas permitees, land
lessees, timber customers, other forest
products customers, research scientists,
special-use customers, educators,
librarians, historians, writers, media
contacts, moviemakers, law enforcement
officers, fire fighters, representatives of
other Federal, State, county, or local
Government agencies, and foreign
governments.

Estimated Number of Respondents:
20,500.

Estimated Number of Responses per
Respondent: 1.

Estimated Total Annual Burden on
Respondents: 1,708 hours per year.

Comment Is Invited

The agency invites comments on the
following: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including the use of
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Use of Comment

All comments, including name and
address when provided, will become a
matter of public record. Comments
received in response to this notice will
be summarized and included in the
request for Office of Management and
Budget approval.

Dated: October 22, 1998.

Sandra H. Key,

Acting Associate Chief.

[FR Doc. 98-28822 Filed 10-27-98; 8:45 am]
BILLING CODE 3410-11-P

DEPARTMENT OF AGRICULTURE
Forest Service

Intergovernmental Advisory
Committee Subcommittee Meeting

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Intergovernment
Advisory Committee will meet on
November 5, 1998, at the Embassy
Suites Portland Downtown, 319 SW
Pine Street, Portland, Oregon 97204—
2726. The purpose of the meeting is to
continue discussions on the
implementation of the Northwest Forest
Plan. The meeting will begin at 9:15
a.m. and continue until 3:00 p.m.
Agenda items to be discussed include,
but are not limited to: continued
discussion of future agenda topics;
review ongoing and potential activities
for the coming year; and progress
reports on effectiveness monitoring and
information issues. The IAC meeting
will be open to the public and is fully
accessible for people with disabilities.
Interpreters are available upon request
in advance. Written comments may be
submitted for the record at the meeting.
Time will also be scheduled for oral
public comments. Interested persons are
encouraged to attend.

FOR FURTHER INFORMATION CONTACT:
Questions regarding this meeting may
be directed to Don Knowles, Executive
Director, Regional Ecosystem Office, 333
SW 1st Avenue, P.O. Box 3623,
Portland, OR 97208 (Phone 503-808—
2180).

Dated: October 21, 1998.
Donald R. Knowles,
Designated Federal Official.
[FR Doc. 98-28819 Filed 10-27-98; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE
Forest Service

Southwest Oregon Province
Interagency Executive Committee
(PIEC) Advisory Committee

AGECNY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Southwest Oregon PIEC
Advisory Committee will meet on
November 17, 1998 in Roseburg, Oregon
at the Umpqua National Forest
Supervisor’s Office. The meeting will
begin at 9:00 a.m and continue until
5:00 p.m. Agenda items to be covered
include: (1) local issues presentation by
management representatives of the
Roseburg Bureau of Land Management
and Umpqua National Forest; (2) Public
comment; (3) Applegate Adaptive
Management Area Guide; (4) Mining
and riparian area conflicts; (5) Possibly
a representative from the Regional
Ecosystem Office will discuss Advisory
Committee questions. All Province
Advisory Committee meetings are open
to the public.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this meeting
to Chuck Anderson, Province Advisory
Committee Coordinator, USDA, Forest
Service, Rogue River National Forest,
333 W. 8th Street, Medford, Oregon
97501, phone (541) 858-2322.

Dated: October 21, 1998.
Charles J. Anderson,
Acting Designated Federal Official.
[FR Doc. 98-28864 Filed 10-27-98; 8:45 am]
BILLING CODE 3410-11-M

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Proposed Change to the
Natural Resources Conservation
Service’s National Handbook of
Conservation Practices

AGENCY: Natural Resources
Conservation Service (NRCS), U.S.
Department of Agriculture.

ACTION: Notice of availability of
proposed changes in the NRCS National
Handbook of Conservation Practice for
review and comment.

SUMMARY: Notice is hereby given of the
intention of NRCS to issue a series of
new or revised conservation practice
standards in its National Handbook of
Conservation Practices. These standards
include ““Contour Buffer Strips”, ‘“‘Cross
Wind Trap Strips”, “Dry Hydrant”,
“Field Border”, “Filter Strip”,
“Irrigation Water Management”’,
“Residue Management, Mulch Till”,
“Residue Management, No Till and
Strip Till” “Waste Utilization”. NRCS
State Conservationist’s who choose to
adopt these practices for use within
their state will incorporate them into
Section IV of their Field Office
Technical Guide (FOTG). These
practices may be used in conservation
systems that treat highly erodible land
or on land determined to be wetland.
DATES: Comments will be received for a
60-day period commencing with this
date of publication. This series of new
or revised conservation practice
standards will be adopted after the close
of the 60 day period.

FOR FURTHER INFORMATION CONTACT:
Single copies of these standards are
available from NRCS—CED in
Washington, DC. Submit individual
inquires in writing to William Hughey,
National Agricultural Engineer, Natural
Resources Conservation Service, P.O.
Box 2890, Room 6139-S, Washington,
DC 20013-2890.

SUPPLEMENTARY INFORMATION: Section
343 of the Federal Agriculture
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Improvement and Reform Act of 1996
requires the NRCS to make available for
public review and comment proposed
revisions to conservation practice
standards used to carry out the highly
erodible land and wetland provisions of
the law. For the next 60 days, the NRCS
will receive comments relative to the
proposed changes. Following that
period a determination will be made by
the NRCS regarding disposition of those
comments and a final determination of
change will be made.

Pearlie S. Reed,

Chief, Natural Resources Conservation
Service, Washington D.C.

[FR Doc. 98-28787 Filed 10-27-98; 8:45 am]
BILLING CODE 3410-16-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Mining Specifications for Prime
Farmland

AGENCY: Natural Resources
Conservation Service, USDA.

ACTION: Notice of proposed
specifications with request for
comments.

SUMMARY: The Natural Resources
Conservation Service (NRCS) of the
Department of Agriculture (USDA) is
issuing proposed specifications for soil
handling in relation to mining activities
on prime farmland, as provided for in
the Surface Mining Control and
Reclamation Act of 1977 (SMCRA).
SMCRA requires the Secretary of
Agriculture to establish specifications
for the removal, storage, replacement,
and reconstruction of prime farmland
soils. The Soil Conservation Service,
now called the Natural Resources
Conservation Service, first proposed
these specifications on February 19,
1988 (53 FR 4989). NRCS has made
revisions to the proposed specifications
and now seeks additional public
comment prior to issuance of final
specifications.

DATES: Comments must be received by
November 27, 1998.

ADDRESSES: Mail written comments to
Gary Nordstrom, Director, Conservation
Operations Division, Natural Resources
Conservation Service, P.O. Box 2890,
Washington, D.C. 20013. Submit
electronic comments to
gary.nordstrom@usda.gov

FOR FURTHER INFORMATION CONTACT: Gary
Nordstrom, Director, Conservation
Operations Division, Natural Resources
Conservation Service, 202—720-1845.

SUPPLEMENTARY INFORMATION:

General Background on Proposed
Specifications

Section 515(b)(7) of the Surface
Mining Control and Reclamation Act of
1977 (SMCRA), Public Law 95-87, 30
U.S.C., 1265(b)(7), authorizes the
Secretary of Agriculture to establish
specifications for soil removal, storage,
replacement, and reconstruction for all
prime farmlands, as identified in
Section 507(b)(16) of the Act, 30 U.S.C.
1257(b)(16), to be mined and reclaimed.
This authority is delegated to NRCS in

7 CFR 2.61(a)(22).
NRCS determined that national

specifications for soil handling must
allow for consideration of the wide
diversity of soils, geology, climate,
mining equipment, and crops in coal
mining areas across the nation. These
differences are recognized in the
permanent program regulations
published by the Office of Surface
Mining Reclamation and Enforcement,
U.S. Department of the Interior,
specifically in 30 CFR 823.4(a), which
states that ““NRCS within each State
shall establish specifications for prime
farmland soil removal, storage,
replacement, and reconstruction.”

Accordingly, NRCS developed the
specifications set forth in this proposed
notice to ensure that local and site-
specific factors are considered. Within
the individual States, each NRCS State
Conservationist will maintain and make
available a local version of these
specifications that incorporates the
general criteria set forth in these
specifications and any modifications
made for the respective State. To the
fullest extent possible, the basic
specifications and the applicable
modifications for individual States
reflect the latest scientific information
and experience regarding reclamation
techniques.

During the development of the
proposed specifications, NRCS national
office provided certain general
guidelines to assist the NRCS State staffs
in developing specifications at the local
level. These guidelines were set out in
the advance notice of the proposed rule
published on August 26, 1985 (50 FR
34490). The first version of these
proposed specifications was published
on February 19, 1988 (53 FR 4989). The
specifications in this notice reflect
comments received as a result of the
1988 publication and includes technical
revisions based on research results and
improvements in technology which
have occurred since the 1988

publication.
Although NRCS had originally

intended to publish these specifications
as a codified regulation under 7 CFR

part 652, it has been determined that the
guidance included within this notice is
advisory in nature, not regulatory.
Therefore, these specifications will not
appear in the Code of Federal
Regulations as a rule.

Discussion of the Proposed
Specifications

The Soil Removal section provides
guidance on the identification of prime
farmland soils where a published survey
is not available and outlines how a soil
scientist should proceed with
identifying and sampling the soils to be
removed for later replacement and
reconstruction. This section identifies
needed documentation of field
conditions, including rooting zones;
surface relief; pre-mining drainage
conditions (including subsurface); flood
frequency; physical, chemical, and
morphological soil properties of the
soils to be removed; and the equipment
and procedures to be used in soil
removal. The soil removal specifications
address the handling of the various soil
horizons encountered on prime
farmland and the procedures to be
followed if substitute materials are to be
used. NRCS recognizes that compaction
of prime farmland soils during removal
and reconstruction is a significant factor
in prime farmland reclamation and,
therefore, the specifications include
guidance to avoid compaction problems.

In the Soil Stockpiling section, NRCS
recognizes that stockpiling of soil
horizons, while not the preferred
procedure for reclamation, is often
necessary because of weather
conditions, limitations or availability of
equipment, or the reclamation method
utilized. These specifications provide
guidance to ensure that if stockpiling is
utilized, the soil resources will be
protected until reconstruction begins.
This section provides criteria for
stockpile site selection, protection
against contamination and loss, and
temporary distribution if long-term
stockpiling is required.

In the Soil Reconstruction section,
NRCS incorporates the principle of
SMCRA that the reclamation of prime
farmland requires the re-establishment
of the pre-mining productivity of the
disturbed soils. The soil reconstruction
specifications provide a framework
which, if followed and the required
conditions are achieved, should
maximize the probability that the
reconstructed soil will achieve the
required productivity.

Many factors contribute to the pre-
mining productivity of prime farmland,
including the chemical and physical
characteristics of the soil horizons, the
soil depth, the soil slope, and the
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drainage conditions. Research has
shown that when the post-mining soil
characteristics are similar to the pre-
mining characteristics, pre-mining
productivity can be achieved.

These specifications provide for
documentation of the characteristics of
original soil, as required by sections 507
and 508 of SMCRA, 30 U.S.C 1257 and
1258, and provide that the reconstructed
soils should achieve, as best as possible,
these characteristics. These
specifications provide guidance on how
to utilize pre-mining information in the
development of a reconstruction plan
for successful reclamation. This
guidance includes provisions regarding
rooting depths, chemical and physical
characteristics of the soil horizons, and
site conditions. These specifications
also include erosion control measures to
ensure that the reconstructed soils
remain in place after reclamation.

NRCS has attached appendices A and
B for information and compliance
assistance purposes. These appendices
do not establish an obligation not
otherwise imposed by rules and
regulations, nor do they detract from
obligations imposed by other rules and
regulations. Appendix A contains
information describing the procedures
for determining the rooting zone of the
pre-mined prime farmland soil.
Appendix B contains information
describing the procedure and
guantitative specifications which can be
used to evaluate the rooting zone of the
reconstructed soil in relation to the pre-
mined soil.

Implementation Issues

It is important that the
implementation and administration of
the specifications be understood by
everyone with an interest in the
successful reclamation of surface mined
prime farmlands. Once these
specifications are finalized, NRCS will
place these specifications in each NRCS
State Office. NRCS will send copies to
each State Regulatory Authority (RA)
and each OSM office so that the
specifications can be used in carrying
out their responsibilities for prime
farmland reclamation.

The applicant for a mining permit on
prime farmland will prepare a
reclamation plan, as required by
sections 507 and 508 of SMCRA, 30
U.S.C. 1257 and 1258, based upon the
particular prime farmland soils
proposed to be mined, the equipment to
be used, and the physical characteristics
of the site. Because these conditions
vary considerably among sites, the
mining and reclamation plans will also
vary. The RA must rely on its technical
staff to assure the proposed reclamation

plan will likely yield the required
results. The RA technical staff will
utilize the NRCS specifications in
making their recommendations for
approving, disapproving, or revising the
proposed reclamation plan. In addition
to the plan review by the RA technical
staff, the RA will consult with the NRCS
State Conservationist on the plan prior
to a final decision. The NRCS State
Conservationist will review and
comment on the proposed reclamation
plan and, if the plan does not reflect
NRCS specifications, the NRCS State
Conservationist will suggest appropriate
plan revisions to the RA.

The RA will make a final decision on
the reclamation plan based, in part, on
its review of NRCS specifications and
consideration of comments received
from the NRCS State Conservationist.
The decision will be specific to the
particular permit under review.

If a NRCS State Conservationist
determines that a revision in the State
reconstruction specifications is
desirable, then NRCS, in consultation
and cooperation with the RA, will
utilize a public outreach process to
obtain comments on the proposed
revision. Under no circumstances will
the State reconstruction specifications
be less effective than the National
specifications. After a public comment
process, including publication in the
Federal Register and internal review by
the NRCS and RA, the NRCS State
Conservationist will incorporate the
changes into the specifications and
distribute them to the NRCS local
offices within the State and to the RA.
The RA will make the revised
specifications available to mine
operators and other interested parties.

Questions and Answers

NRCS lists below questions related to
implementation of NRCS specifications
which have arisen during their
development along with answers to
those questions.

Question 1: Are the RA’s required to
incorporate the NRCS specifications
into their approved state program
through the formal amendment process?

Answer: The RA will use the
specifications in making their
determinations on prime farmland
reclamation plans, but they are not
required to be a part of the approved
state program.

Question 2: What if the RA decides
not to incorporate the State
Conservationist’s recommendations into
a reclamation plan?

Answer: The RA is required, under
section 510(d)(1) of SMCRA, 30
U.S.C.1260(d)(1), to consult with the
State Conservationist and to consider

any suggested revisions. It is not
mandatory that NRCS recommendations
be adopted on the permit application
and reclamation plan. Under the OSM
regulations, 30 CFR 823.15, success of
prime farmland reclamation is based on
crop production. NRCS specifications
are provided to aid the permittee and
RA in reviewing and approving
reclamation plans and in achieving
productivity standards. The
specifications are not performance
standards. Section 515(b)(7), 30 U.S.C.
1265(b)(7), sets forth the general
performance standards for mining and
reclamation activities on prime
farmland. Under the OSM regulation,
the ultimate standard which must be
met is the production standard. The
specifications were not developed to
restrict prime farmland reclamation, but
rather to provide a basis upon which a
prime farmland reclamation plan can be
developed. A reclamation plan that
differs from the specification can be
approved if, in consultation with NRCS,
the RA determines that a plan takes into
consideration the particular soil
conditions, equipment, and mining
reclamation methods applicable to a site
and will yield the desired results.

Question 3: The proposed
specifications would require permit
applicants to submit information which
may not be required under the current
RA regulations or in the current permit
application form. What will be required
of the RA’s to address this issue?

Answer: The proposed specifications
allow for a variety of options in the area
of needed information. This approach is
consistent with the variable site
conditions, mining and reclamation
equipment, and procedures inherent in
mining. Individual State RA’s will
determine their informational needs
using the NRCS specifications. Some
RA'’s, at their discretion, may wish to
change permit information
requirements.

Question 4: How will the adoption of
the NRCS Soil Reconstruction
Specifications change the manner in
which prime farmland plans are
currently being approved?

Answer: Adoption of these
specifications will formalize the
knowledge and expertise that NRCS has
brought to prime farmland reclamation
for over 20 years. State and Federal RA’s
and mine operators have always relied
upon the NRCS for technical advice
relating to prime farmland
reconstruction. State RA’s have been
required to consult with NRCS on every
acre of non-exempted prime farmland
which has been mined since enactment
of SMCRA. Many State RA’s with a large
amount of prime farmland being mined,
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such as Illinois, have included NRCS in
their mine plan review prior to the
enactment of SMCRA.. Because of this
long relationship and prior history of
consultation, most of what will happen
after the adoption of these specifications
will not be new. Formalization of the
specifications will provide a written
framework developed during many
years of experience and research, from
which RA’s and permittee can operate.
The specifications will be available to
all who have an interest in prime
farmland restoration.

Applicability.

The specifications apply to the
removal, stockpiling, replacement, and
reconstruction of soil materials during
surface coal mining and reclamation
operations on prime farmland, as
defined and regulated by the Surface
Mining Control and Reclamation Act of
1977 (SMCRA), 30 U.S.C. 1201 et seq.

These specifications are to be used in
conjunction with the permanent
program performance standards of the
Office of Surface Mining Regulation and
Enforcement, Department of the Interior,
which are set forth in 30 CFR 785.17,
816.22, and part 823. These
specifications apply to prime farmlands
as defined by the Secretary of
Agriculture in 7 CFR part 657 and
historically used for cropland.

Definitions

The following definitions apply to all
documents issued in accordance with
these specifications, unless specified
otherwise:

Prime farmland means that land
which is defined by the Secretary of
Agriculture in 7 CFR part 657 and
which has been historically used for
cropland.

Reclamation Plan means the part of a
permit application that details the
actions a mine operator will take to
restore the area to be mined to an
approved post-mining land use.

Rooting zone means the part of the
soil that can be penetrated by plant
roots. The rooting zone of a soil can be
obtained from a published NRCS soil
survey or determined in the field by a
soil scientist in accordance with
procedures.

Soil characteristics mean properties of
the soil which can be described or
measured by field or laboratory
observations, such as color,
temperature, water content, structure,
pH, and exchangeable cations.

Soil morphology means: a. The
physical constitution of a soil profile as
exhibited by the kinds, thickness, and
arrangement of the horizons in the
profile, and by the texture, structure,

consistence, and porosity of each
horizon; or

b. The visible characteristics of the
soil or any of its parts.

State regulatory authority means the
agency in each State which has the
primary responsibility at the state level
for administering the initial or
permanent state regulatory program.

Soil scientist means a technical
specialist with the academic credentials
or work experience which enables the
specialist to use established procedures
to collect the required information about
soils.

Soil survey means field and other
investigations which result in a map
showing the geographic distribution of
different kinds of soils and an
accompanying report that describes,
classifies, and interprets such soils for
use, and which meets the standards of
the National Cooperative Soil Survey
and the procedures of the USDA as
incorporated by reference in 30 CFR
785.17(c)(1).

Soil removal

Specifications for Designating Prime
Farmland Soils for Removal

a. A soil scientist should locate and
mark, on the ground and on the plan
map, the boundaries of prime farmland
soils that will be removed during
mining. Prime farmland soils on the
proposed mining site will be identified
from a published NRCS soil survey. If a
soil survey is not available or does not
provide the physical, chemical, and
morphological soil properties described
in 30 CFR 785.17(c)(ii), a soil scientist
should sample and document those
properties for the identified prime
farmland soils using the following
procedures:

i. Soil laboratory analysis for testing
any sample will use the procedures
described in Soil Survey Investigations
Report No. 42.

ii. Identify the rooting zone of the
undisturbed prime farmland soils in the
reclamation plan.

iii. Identify the original topography of
prime farmland soils to be mined in the
reclamation plan.

iv. Identify the pre-mining surface
and internal drainage conditions,
flooding frequency, and surface or
subsurface drainage systems of the
prime farmland in the reclamation plan.

v. Identify the equipment that will be
used for soil removal in the reclamation
plan.

Specifications for Soil Removal.

a. Soil removal should be
accomplished with adherence to the
following principles;

i. Minimize pre-mining compaction
and destruction of the soil structure by
using equipment that will have the least
impact on the natural soil.

ii. Route soil removal equipment and
adjust removal depth with each cycle of
that equipment to minimize the
compaction and destruction of soil
structure in the natural soil.

iii. Remove the topsoil layer (A, AP,
AE, AB, E horizons and, where
appropriate, dark noncalcareous Bw and
Bt horizons) and, if there is not a
currently or recently mined area to
replace the topsoil, place it in a
designated stockpile. If the natural
topsoil layer is less than 6-inches thick,
remove the top 6 inches of soil and treat
it as topsoil. The topsoil of prime
farmlands may be mixed only if the
resulting topsoil will have greater
potential productivity, as determined
using the characteristics set forth in
Appendix B, than the prime farmland
topsoil alone. In no case will prime
farmland topsoil be mixed with topsoil
containing rocks larger than 2mm.

iv. Remove the B horizon and/or C
horizon, or an RA approved substitute
rooting media and, if there is not a
currently or a recently mined area to
concurrently place the rooting media,
place it in a designated stockpile.

v. Soil removal should occur only in
water state classes that are slightly dry
or dryer, as defined in the Soil Survey
Manual, United States Department of
Agriculture, Handbook No. 18, October
1993.

b. Substitution of selected overburden
materials for any portion of a prime
farmland soil is subject to the
regulations in 30 CFR 785.17, 816.22,
and part 823. Substitution of any
material for naturally occurring prime
farmland soils should be approved by
the RA, in consultation with the NRCS,
only when the substitute material will
have a clearly demonstrated
productivity potential equivalent to or
higher than the reconstructed original
soil material. This will be based on
characteristics outlined in Appendix B.

Soil Stockpiling
Specifications For Stockpiling

Stockpiling is permitted only if the
soil removal and reconstruction
operations cannot be carried out
concurrently.

a. Stockpiled materials should:

i. Be placed on a stable site within the
permit area;

ii. Be protected from contaminants
and unnecessary compaction that would
interfere with revegetation;

iii. Be protected from wind and water
erosion through prompt establishment
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and maintenance of an effective, quick
growing vegetative cover or through
other measures approved by the
regulatory authority; and

(iv) Not be moved until required for
redistribution.

b. Where long-term surface
disturbances will result from facilities,
such as support facilities and
preparation plants, and where
stockpiling of soils would be
detrimental to the quality or quantity of
those soils, the RA may approve the
temporary distribution of the removed
soil materials to an approved site within
the permit area to enhance the current
use of that site until needed for later
reclamation, provided that diminish the
capability of host site and the soil
material will be retained in a condition
more suitable for redistribution than if
stockpiled.

c. Sites subject to flooding or slippage
are to be avoided for stockpiling of soil.
The soil survey map for the proposed
stockpiling site, as well as a field
investigation, should be used to
determine if a proposed soil stockpile
location will be subject to flooding or
slippage.

d. Ponding of water should be
avoided on all stockpiles.

e. All woody vegetation and any other
materials on the stockpile site that may
degrade the quality of stored material or
interfere with placement or removal of
stockpiled soils should be removed.

f. The topsoil should be stockpiled
separately from the subsoil or approved
substitute material.

g. If possible, topsoil and subsoil
stockpiles should not be located on
prime farmland soils. If prime farmland
must be used as a stockpile site, actions
should be taken to avoid and mitigate
any adverse effects such as compaction.

Soil Replacement and Reconstruction

Specifications for soil replacement
and reconstruction are as follows:

a. The minimum depth of soil and
substitute soil material to be
reconstructed should be 48 inches; or
(1) a lesser depth equal to the depth of
a sub-surface horizon in the natural soil
that inhibits or prevents root
penetration; or (2) a greater depth if
determined by the RA, in consultation
with the NRCS, to be necessary to
restore the original soil productive
capacity.

b. The rooting zone of the pre-mining
soils will be used as a basis for
determining the replacement soil depth.
Appendix A provides guidance for
establishing the pre-mining rooting zone
depth. The depth and quality of the
rooting zone of the reconstructed prime
farmland soils should be equal to or

greater than the pre-mined soil rooting
zone. The depth and quality of the
replaced subsoil should be verified,
using characteristics in Appendix B,
before replacement of the topsoil.

c. Topsoil, or the approved substitute
material, must be returned to the mined
area to a thickness not less than that of
the pre-mined topsoil or to a minimum
of 6 inches if the topsoil before mining
was less than 6 inches thick.

d. The reconstructed soil should have
a hydraulic conductivity, texture,
porosity, consistency, penetration
resistance, and other physical properties
which approximates the pre-mined soil
or are more favorable for plant growth
as outlined in Appendix B.

e. The reaction (pH) and other
chemical properties of the major
horizon of the reconstructed soil must
be within the ranges of the pre-mined
soil or be more favorable for plant
growth. (Appendix B provides
additional guidance on desirable
physical and chemical properties for the
reconstructed soils).

f. Final grading of the reconstructed
soil should provide for adequate surface
drainage and for slope gradients within
the range of the pre-mined prime
farmland mapping units. In semi-arid
and arid regions, surface drainage
patterns and slope gradients must be
reestablished to ensure that
reconstructed prime farmland soils
receive approximately the same amount
of surface water run-on from adjacent
areas as they did in their pre-mined
condition.

g. Soon after topsoil replacement, the
soil should be tilled at sufficient depth
to encourage root and water penetration
into the subsoil to reduce runoff and
erosion.

h. Erosion control measures contained
in the approved reclamation plan
should be implemented immediately
after replacement of the topsoil. These
erosion control measures should meet,
at a minimum, the specifications found
in Section IV of the local NRCS Field
Office Technical Guide for seeding,
mulching, and other appropriate erosion
control methods.

All field observation and testing
should be performed by a soil scientist
or persons under the direction of a soil
scientist.

Appendices

Appendix A: Criteria for Determining
Pre-Mining Rooting Zone

Soil horizons are considered as
preventing root penetration if their
physical or chemical properties or water
holding capacity cause them to prevent
penetration by roots of plants common

to the area. Soil features, e.g. tillage pan,
formed during mechanical disturbance
are not to be considered as root
inhibiting for purposes of determining
pre-mining rooting zone.

Most prime farmland soils have a
favorable rooting depth of at least 48
inches and, for such soils, proper soil
reconstruction to this depth will help in
the restoration of productivity.
However, there may be some prime
farmland soils for which reconstruction
to a greater depth is needed. Where
bedrock or approved root inhibiting
horizons are at a depth of less than 48
inches, reconstruction is thus required
to a lesser depth. Fragipans or other root
inhibiting layers, in order to qualify for
exclusion from reconstruction, must
contribute little or nothing to the
productive capacity of the soil. This
contribution must be less than 0.06
inches per inch of available water
capacity to qualify for such exclusion.

The rooting zone of the prime
farmland soils before mining will be
determined and documented in the
reclamation plan. The rooting zone can
be obtained from published soil surveys
or field determination.

If a soil survey or field determination
(observation of rooting depth in an
excavation) is not used to determine the
rooting zone, the following guidelines
will be used to determine depth (below
20 inches) to a root inhibiting soil layer
for each of the following factors.

Sodium Adsorption Ratio (SAR): This
is a measure of the amount of sodium
(Na+) relative to calcium (Ca*) and
magnesium (Mg ) in the water extract
from saturated soil paste. SAR is
calculated from the following equation:

SAR=Na'/ \gf(Ca” +Mg™) /2

Soils having the SAR values listed
below will have increased dispersion of
organic matter and clay particles,
reduced permeability and aeration, and
a degradation of soil structure.

SAR Values
A value of greater than 30 is a root
inhibiting soil layer

Electrical Conductivity: This is a
measure of the concentration of water
soluble salts in a soil (from an extract of
saturated soil paste) and is used to
indicate saline soils. High
concentrations of neutral salts interfere
with the absorption of water by plants
because the osmotic pressure in the soil
solution is higher than that in the plant
cells. Salts in a soil layer can interfere
with the exchange capacity of nutrient
ions, thereby resulting in nutritional
deficiencies in plants. Soils having the
following value will be root inhibiting:
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A value of greater than 8 mmho/cm.

Aluminum Saturation: Excess
aluminum restricts plant root
penetration and proliferation in acid
subsoils by decreasing water uptake in
plants. Aluminum toxicities damage
roots to the extent that they cannot
absorb adequate water. High
concentrations of aluminum are linked
to adverse interaction with other
elements, e.g., iron and calcium. The
relationship of aluminum and calcium
is the most important factor affecting
calcium uptake by plants. Aluminum
toxicity is linked to phosphorus
deficiency, and conversely, aluminum
tolerance is related to the efficient use
of phosphorus. A value of equal to or
more than 55 percent aluminum
saturation for cotton, peanuts, soybeans,
and other similar crops and equal to or
more than 60 percent aluminum
saturation for corn, wheat, sorghum, and
other similar crops is a root inhibiting
soil layer using the following equation—

Potassium chloride (KCl)
extractable aluminum

NH40Ac Extractable bases + KCl
extractable aluminum

Root Inhibiting Structures:
Separations between structural units
that allow roots to enter have an average
spacing of more than 4 inches on the
horizontal dimension before being
considered root inhibiting structure.
Any of the following soil conditions
will be considered a root inhibiting soil
layer:

Strong subangular blocky larger than
4 inches or, moderate subangular blocky
larger than 4 inches or,

Strong angular blocky larger than 4
inches or, moderate angular blocky
larger than 4 inches or,

Prismatic larger than 4 inches or,
columnar larger than 4 inches.

Separations between structural units
that allow roots to enter will have an
average spacing of more than 4 inches
on the horizontal dimensions before
being considered a root inhibiting
structure. The consistency is always
firm or firmer. The kind and size of
structure and consistency are always
evaluated under moderately moist or
very moist conditions.

Moist Bulk Density: Bulk density is an
indicator of the soil’s ability for root
development, both vertically and
horizontally. A soil having moist bulk
density equal to or more than values
shown in table 1 is considered having
a soil root inhibiting layer:

x100

TABLE 1.—ROOT-LIMITING BULK DEN-
SITIES FOR EACH FAMILY TEXTURE
CLASS

Rooting-lim-
Family texture class ét'e?]%i?;g/
cm3

SaNdY ..oceeiiie 1.85

Coarse loamy .... 1.80

Fine loamy ........ 1.78

Coarse silty ... 1.79

Fine Silty .....ccoovviiiiiiiiees 1.65
Clayey:

35-45% clay ......cccceeeuienen. 1.58

>45% Clay ..oocoveeeieiieiiene 1.47

Soil Strength: Soil strength
measurements with the deep-profile
penetrometer appear to be a viable
parameter for assessing rooting depth to
root inhibiting soil layer when chemical
and plant nutritional variables are not
crop yield-limiting factors. A review of
the literature for field measurements of
soil strength over a period of about 15
years has concluded that more field
measurements are needed before useful
limits of soil strength can be
established.

Appendix B: Desirable Characteristics
for Physical and Chemical Properties of
Reconstructed Soils

The reconstructed soils should have
the following characteristics. These
characteristics will help ensure the
success of meeting the performance
standards. Terms used in this Appendix
are explained in Appendix A.

All rooting media must meet the
following chemical and physical
properties to have the minimal favorable
environment for root growth:

Sodium Adsorption Ratio

SAR=Na'/, (Ca™ +Mg"™) 2

SAR: A value of less than 4.
Electrical Conductivity:
A value of less than 4 mmho/cm.

Aluminum Saturation: Aluminum
saturation value of less than 20 percent
for cotton, peanuts, soybeans, and other
similar crops and less than 35 percent
aluminum saturation for corn, wheat
sorghum, and other similar crops using
the following equation—

Potassium chloride (KCl)
extractable auminum

NH4OA ¢ Extractable bases + KCl
extractable aluminum

x100

Root Permissive Structure: The
reconstructed soil must have a root
permissive structure after the soil
material has been subject to the passage
of at least 1.5 pore volumes of water in
excess of the retention at 15 bar bringing
all parts through the depth of
consideration at least one time to very
moist or wet. The pore volume is
obtained by multiplying the depth zones
by the water holding capacity volume
fractions to follow: stratified by family
particle-size class excluding the effect of
those larger than two mm:

Family particle sizea xgg{gﬁ
SaNdy ..oocveviee 0.10
Coarse-loamy ........cccccoecveneennn. 0.18
Fine-loamy ........ccccvviiviviinenns 0.20
Coarse-silty .... 0.25
Fine-Silty ........ 0.23
Clayey ...cccvveeiiiieiee e 0.15

aFamily particle size classes defined in Soil
Taxonomy Agriculture Handbook 436.

Alternative volume fractions may be
substituted if documented. The volume
of water for the family particle-size class
is multiplied by the thickness of the
zone and the amounts of zones are
added through to 48 inches. Under rain
fed conditions, the water addition is
taken as the aggregate of successive
monthly positive differences between
precipitation and the evapotranspiration
as computed by an acceptable method.
Figure 1 is a method for determination
of soluble salts and percent sodium
from extract for identifying dispersive
soils. Irrigation should be considered
when precipitation is insufficient to
subject the reclaimed soil to the passage
of at least one pore volume of water
while all parts of the soil are very moist
or wet. The water added must not
change the soil solution chemistry from
indicative of dispersion (zone A in
figure 1) to non-dispersive (zone B).

Figure 1. The field of percent sodium
and total dissolved solids, both for the
saturation extract, divided into a non-
dispersive part (zone A), a dispersive
part (zone B), and a transitional part
(zone C). From Flanagan, C.P. and
G.G.S. Holmgren. 1977. Field methods
for determination of soluble salts and
percent sodium from extract for
identifying dispersive soils. Am. Soc.
Test Mat. STP 623. Reference Address:
American Society for Testing and
Materials (ASTM), 100 Barr Harbor
Drive, West Conshohcken, PA 19428-
2959
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Moist Bulk density is an indicator of
the soil’s ability for root development,
both vertically and horizontally. Table 2
has values for bulk densities for use
during reclamation of mined soils by

0.1 1 10
Total Dissolved Saits in Saturation Extract
cmolil

family soil texture classes for
nonlimiting to rooting, critical to
rooting, and root-limiting. As a general
rule, reclaimed soils do not have
continuity of pores or interpedal voids:

therefore, values in table 2 are important
consideration during the reconstruction
and reclamation of mined soils.

TABLE 2.—NONLIMITING, CRITICAL, AND ROOT-LIMITING BULK DENSITIES FOR EACH FAMILY TEXTURE CLASS

- - Rooting-limit-
; Nonlimiting Critical bulk :
Family texture class h h ing bulk den-
bulk density density g/cm3 sity

ST T o | PP PRSI 1.60 1.69 1.85
Coarse loamy .. 1.50 1.63 1.80
Fine loamy ....... 1.46 1.67 1.78
Coarse silty ... 1.43 1.67 1.79
N Iy et h e bbb et b e ettt nbeesane s 1.34 1.54 1.65
Clayey:

354590 CIAY ..veveeieeireeieeete et e 1.40 1.49 1.58

SABYD ClAY ettt b ettt h et bt n e na e nn 1.30 1.39 1.47

Caution—Because of the diversity of
soil texture, rock fragments, climate,
mining equipment, and other variables
during reclamation, moist bulk density
values are only a guide. In spite of
overall high bulk density, there are
cases where good root deployment and
targeted crop yields have been achieved,
mainly because the pattern of pore
spaces was favorable. On the other
hand, there are cases in which the
overall bulk density is not high and
good root deployment was expected, but
a very thin highly compacted layer that
could not be detected in a standard test
method prohibited the entry of plant
roots.

Soil Strength: Soil strength is highly
correlated to crop yields on reclaimed
and reconstructed mined soils. The
response is curvilinear with crop yield

increase in yield for soils having non-
limiting soil strength. The PSI values are
determined by inserting into the soil
profile a 3/4 inch rod with a 300 right
circular cone point welded to the end of

decreasing as soil strength increases.
There appears to be a lower and upper
thresholds to the effect of soil strength
on crop yield.

The mechanical impedence is at a

minimum at or near 10 PSI. Therefore, the rod.
the rOOFmg volume does not change Signed at Washington, D.C. on October 15,
dramatically below the level of 100 PSI.  199s.

Soil strength with 150 PSI range begins
to impact rooting, and in the range of
280 PSl is root-limiting. Even though a
reconstructed mined soil has
nonlimiting soil strength for rooting, a
significant difference in crop yield may

Pearlie S. Reed,

Chief, Natural Resources Conservation
Service.

[FR Doc. 98-28467 Filed 10-27-98; 8:45 am]
BILLING CODE 3410-16-P

occur compared to the soils on the
permit area prior to mining. It must be
understood that the quality of subsoil
material, which is replaced during
reconstruction and reclamation as well
as reclamation practices, will become a
dominate influence to any further

DEPARTMENT OF COMMERCE

Membership of the Departmental
Performance Review Board

AGENCY: Department of Commerce.
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ACTION: Notice of membership of
Departmental Performance Review
Board.

SUMMARY: In accordance with 5 U.S.C.,
4314(c)(4), DOC announces the
appointment of persons to serve as
members of the Department
Performance Review Board (DPRB). The
DPRB is responsible for reviewing
performance appraisals and ratings of
Senior Executive Service (SES) members
and serves as the higher level review for
executives who report to an appointing
authority. Such reviews are conducted
only at the executive’s request. The
appointment of these members to the
DPRB will be for periods of 24 months.

EFFECTIVE DATE: The effective date of
service of appointees to the
Departmental Performance Review
Board is October 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Deborah Jefferson, Executive Resources
Program Manager, Office of Human
Resources Management, Office of the
Director, 14th and Constitution Avenue,
N.W., Washington, D.C. 20230, (202)
482-8075.

SUPPLEMENTARY INFORMATION: The
names, positions titles, and type of
appointment of the members of the
DPRB are set forth below for
organization.

Chief of Staff and Chief Financial Officer and
Assistant Secretary for Administration

Erias A. Hyman, Senior Advisor to the
Deputy Secretary and Counselor

Parnice Green, Director, Office of White
House Liaison

Suellen P. Hamby, Chief Strategy Officer

K. David Holmes, Jr., Deputy Assistant
Secretary for Security

General Counsel

Kathryn R. Lunney, Deputy General Counsel
Barbara S. Fredericks, Assistant General
Counsel for Administration

Economics and Statistics Administration

James L. Price, Chief Economist

James K. White, Executive Director for
Economic Affairs

William G. Barron, Jr., Deputy Under
Secretary or Economic Affairs

Marvin D. Raines, Associate Director for
Field Operations

Rosemary D. Marcuss, Deputy Director

Cyunthia Z.F. Clark, Associate Director for
Methodology and Standards

Technology Administration

James Albus, Chief, Intelligent Systems
Division

Keith Calhoun-Senghor, Director, Office of
Air and Space Commercialization

William Ott, Deputy Director, Physics
Laboratory

Rosalie Reugg, Director, Economic
Assessment Office

Henry C. Waters, Director of Marketing

Willie E. May, Chief, Analytical Chemistry
Division

Laura J. Powell, Director, Advanced
Technology Program

National Telecommunications and
Information Administration

Bernadett McGuire-Rivera, Associate
Administrator

Shirl G. Kinney, Deputy Assistant Secretary
for Administration

Economic Development Administration

Chester J. Struab, Jr., Deputy Assistant
Secretary
Pedro Garza, Southwest Regional Director

International Trade Administration

Charles M. Ludolph, Deputy Assistant
Secretary for Europe

Majory E. Searing, Deputy Assistant
Secretary for Japan

Johnathan C. Menes, Director, Office of Trade
and Economic Analysis

Susan H. Kuhbach, Senior Director,
Antidumping and Countervailing
Enforcement Group

Leslie R. Doggett, Deputy Assistant Secretary
for Tourism Industries

Edward J. Casselle, Senior Advisor

Mary F. Kirchner, Deputy Assistant Secretary
for Export Promotion Services

National Ocean and Atmospheric
Administration

Susan B. Fruchter, Counselor to the Under
Secretary

William B. Wheeler, Director, Office of
Legislative Affairs

Sally J. Yoszell, Deputy Assistant Secretary

Nancy M. Foster, Assistant Administrator for
Ocean Service and Coastal Zone
Management

Irwin T. David, Chief Financial Officer/Chief
Administrative

Officer Jay S. Johnson, Deputy General
Counsel for Fisheries, Enforcement and
Regions

Stewart S. Remer, Director for Human
Resources Management

Louisa Koch, Deputy Assistant
Administrator, Office of Oceanic and
Atmospheric Research

Patent and Trademark Office

Robert M. Anderson, Deputy Assistant
Commissioner for Trademarks

Janice A. Howell, Patent Examining Group
Director

Bureau of Export Administration

Eileen M. Albanese, Director, Office of
Exporter Services

Steven C. Goodman, Director, Office of
Chemical and Biological Controls and
Treaty Compliance

Dexter M. Price, Director, Office of
Antiboycott Compliance
Dated: October 22, 1998.

Deborah Jefferson,

Executive Secretary, DPRB.

[FR Doc. 98-28898 Filed 10-27-98; 8:45 am]

BILLING CODE 3510-BS-M

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping and Countervailing Duty
Proceedings, Assessment of
Antidumping Duties: Notice of
Extension of Due Date for the
Submission of Comments

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of due date
for the submission of comments.

FOR FURTHER INFORMATION CONTACT: Joan
L. MacKenzie, Senior Attorney, Office of
the Chief Counsel for Import
Administration, (202) 482-1310, or
Laurie Parkhill, Director, Office 3,
Import Administration, (202) 482-4733.
SUPPLEMENTARY INFORMATION: On
October 15, 1998, the Department of
Commerce (the Department) published
Antidumping and Countervailing Duty
Proceedings: Assessment of
Antidumping Duties in the Federal
Register (63 FR 55361). In that notice
the Department announced a
clarification of 19 CFR 351.212(c), the
automatic-liquidation regulation, and
invited the public to submit comments
by October 30, 1998, on the proposed
clarification. We have received a request
to extend the comment period.

In response to the request for
additional time to comment, we are
extending the due date for the
submission of comments. The revised
due date for comments is November 13,
1998. Parties should address written
comments to Robert S. LaRussa,
Assistant Secretary for Import
Administration, Dockets Center, Room
1870, Pennsylvania Avenue and 14th
Street, N.W., Washington, D.C. 20230,
Attention: Laurie Parkhill, Comment on
Automatic Liquidation.

Robert S. LaRussa,

Assistant Secretary for Import
Administration.

Dated: October 21, 1998.
[FR Doc. 98-28892 Filed 10-27-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 101698C]

Fisheries of the Northeastern United
States; Atlantic Surf Clam and Ocean
Quahog Fisheries; Notice That Vendor
Will Provide 1999 Cage Tags

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
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Atmospheric Administration (NOAA),
Commerce.

ACTION: Authorization of vendor to
provide 1999 cage tags.

SUMMARY: NMFS informs surf clam and
ocean quahog allocation owners that
they will be required to purchase their
1999 cage tags from a vendor.
ADDRESSES: Written inquiries may be
sent to Tom Warren, Northeast Regional
Office, NMFS, One Blackburn Drive,
Gloucester, MA 01930-3799.

FOR FURTHER INFORMATION CONTACT: Tom
Warren, Fishery Management Specialist,
(978) 281-9347.

SUPPLEMENTARY INFORMATION: The
Atlantic Surf Clam and Ocean Quahog
Fisheries regulations at 50 CFR
648.75(b) authorize the Regional
Administrator, Northeast Region,
NMFS, to specify in the Federal
Register a vendor from whom cage tags,
required under the management plan,
shall be purchased. Notification is
hereby given that National Band and
Tag Company of Newport, KY, is the
authorized vendor of cage tags required
for the 1999 Federal surf clam and
ocean quahog fisheries. Detailed
instructions for purchasing these cage
tags will be provided in a letter to
allocation owners within the next
several weeks.

Dated: October 22, 1998.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-28863 Filed 10-27-98; 8:45 am]
BILLING CODE 3510-22—F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 980909232-8232-01
1.D.092595C]

RIN 0648—-ZA48

Financial Assistance for Research and
Development Projects in the Gulf of
Mexico and Off the U.S. South Atlantic
Coastal States; Marine Fisheries
Initiative (MARFIN)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Department of Commerce (DOC).
ACTION: Notice.

SUMMARY: Subject to the availability of
funds, NMFS will continue MARFIN to
assist persons in carrying out research
and development projects that optimize
the use of fisheries in the Gulf of Mexico
and off the South Atlantic States of

North Carolina, South Carolina, Georgia,
and Florida involving the U.S. fishing
industry (recreational and commercial),
including fishery biology, resource
assessment, socio-economic assessment,
management and conservation, selected
harvesting methods, and fish handling
and processing. NMFS issues this notice
describing the conditions under which
applications will be accepted and
selected for funding. Areas of emphasis
for MARFIN were formulated from
recommendations received from non-
Federal scientific and technical experts
and from NMFS research and operations
officials.

DATES: Applications for funding under
this program will be accepted between
October 28, 1998, and 5 p.m. eastern
daylight time on December 28, 1998.
Applications received after that time
will not be considered for funding. No
facsimile applications will be accepted.

ADDRESSES: Send applications to: Ellie
Francisco Roche, Chief, State/Federal
Liaison Office, Southeast Regional
Office, NMFS, 9721 Executive Center
Drive, N., St. Petersburg, FL 33702.

FOR FURTHER INFORMATION CONTACT: Ellie
Francisco Roche, 727-570-5324.

SUPPLEMENTARY INFORMATION:

I. Authority

The Secretary of Commerce
(Secretary) is authorized under 15
U.S.C. 713c¢c-3(d) to carry out a national
program of research and development
addressed to such aspects of U.S.
fisheries as harvesting, processing,
marketing and associated
infrastructures, if not adequately
covered by projects assisted under 15
U.S.C. 713c-3(c), as the Secretary deems
appropriate.

1. Catalog of Federal Domestic
Assistance

This program is described in the
‘““Catalog of Federal Domestic
Assistance” (CFDA) under program
number 11.433, Marine Fisheries
Initiative.

I11. Program Description

MARFIN is a competitive Federal
assistance program that promotes and
endorses programs that seek to optimize
research and development benefits from
U.S. marine fishery resources through
cooperative efforts that involve the best
research and management talents to
accomplish priority activities. Projects
funded under MARFIN are focused into
cooperative efforts that provide answers
for fishery needs covered by the NMFS
Strategic Plan, available from the
Southeast Regional Office (see
ADDRESSES), particularly those goals

relating to rebuilding overfished marine
fisheries, maintaining currently
productive fisheries, and integrating
conservation of protected species and
fisheries management.

Emphasis will be placed upon
funding projects that have the greatest
probability of recovering, maintaining,
improving, or developing fisheries;
improving the understanding of factors
affecting recruitment success; and/or
generating increased values and
recreational opportunities from
fisheries. Projects will be evaluated as to
the likelihood of achieving these
benefits through both short- and long-
term research efforts, with consideration
given to the magnitude of the eventual
economic or social benefits that may be
realized. Short-term projects that may
yield more immediate benefits and
projects yielding longer-term benefits
will receive equal consideration.

IV. Funding Availability

This solicitation announces that
funding of approximately $1.10 million
may be available in fiscal year (FY)
1999. MARFIN financial assistance
started in FY 1986 for financial
assistance to conduct research for
fishery resources in the Gulf of Mexico
and off the South Atlantic states of
North Carolina, South Carolina, Georgia,
and Florida. There is no guarantee that
sufficient funds will be available to
make awards for all approved projects.

Project proposals accepted for funding
for a project period over 1 year that
include multiple project components
and severable tasks to be funded during
each budget period will not compete for
funding in subsequent budget periods
within the approved project period.
However, funding for subsequent
project components is contingent upon
the availability of funds from Congress
and satisfactory performance and will
be at the sole discretion of the agency.
Publication of this notice does not
obligate NMFS to award any specific
cooperative agreement or to commit all
or any parts of the available funds.

V. Matching Requirements

Applications must reflect the total
budget necessary to accomplish the
project, including contributions and/or
donations. Cost-sharing is not required
for the MARFIN program. However,
cost-sharing is encouraged and, in case
of a tie in considering proposals for
funding, cost-sharing may affect the
final decision. The allowability of all
cost-sharing will be determined on the
basis of guidance provided in applicable
Federal cost principles. If an applicant
chooses to cost-share, and if that
application is selected for funding, the
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applicant will be bound by the
percentage of the cost share reflected in
the cooperative agreement award.

The non-Federal share may include
the value of in-kind contributions by the
applicant or third parties or funds
received from private sources or from
state or local governments. Federal
funds may not be used to meet the non-
Federal share of matching funds, except
as provided by Federal statute. Third
party in-kind contributions may be in
the form of, but are not limited to,
personal services rendered in carrying
out functions related to the project and
use of real or personal property owned
by others (for which consideration is not
required) in carrying out the projects.
NMFS must contribute at least 50
percent of total project costs, as
provided by statute, 15 U.S.C. 713c—
3(c)(4)(B).

The total cost of a project begins on
the effective award date of an
authorized cooperative agreement
between the applicant and the NOAA
Grants Officer and ends on the date
specified in the award. Accordingly,
costs incurred either in the development
of a project or the financial assistance
application or in time expended in any
subsequent discussions or negotiations
prior to the award are neither
reimbursable nor recognizable as part of
the recipient’s cost share.

VI. Type of Funding Instrument

The cooperative agreement has been
determined to be the appropriate
funding instrument. NMFS is
substantially involved in developing
program research priorities, conducting
cooperative activities with recipients,
and evaluating the performance of
recipients for effectiveness in meeting
national and regional goals for fishery
research in the southeastern United
States.

VII. Eligibility Criteria

A. Applications for cooperative
agreements for MARFIN projects may be
made, in accordance with the
procedures set forth in this notice, by:

1. Any individual who is a citizen or
national of the United States or a citizen
of the Republic of the Marshall Islands,
Republic of Palau, or the Federated
States of Micronesia.

2. Any corporation, partnership, or
other entity, non-profit or otherwise, if
such entity is a citizen of the United
States within the meaning of section 2
of the Shipping Act, 1916, as amended
(46 U.S.C. 802). Colleges, universities,
and game and fish departments of the
several states are included in this
eligibility criteria.

DOC/NOAA/NMFS are committed to
cultural and gender diversity in their
programs and encourage women and
minority individuals and groups to
submit applications.

B. Federal agencies, Federal
instrumentalities, including Regional
Fishery management Councils and their
employees, Federal employees,
including NOAA employees (full-time,
part-time, and intermittent personnel or
their immediate families), and NOAA
offices or centers are not eligible to
submit an application under this
solicitation or aid in the preparation of
an application during the 60-day
solicitation period, except to provide
information about the MARFIN program
and the priorities and procedures
included in this solicitation. However,
NOAA employees are permitted to
provide information about ongoing and
planned NOAA programs and activities
that may have implication for an
application. Potential applicants are
encouraged to contact Ellie Francisco
Roche at the NMFS Southeast Regional
Office (see ADDRESSES) for information
on NOAA programs.

VIII. Award Period

The award period for the project may
be more than 1 year consisting of one,
two, or three budget periods that
correspond to the funding for the
proposed project components. The
award period will depend upon the
duration of funding requested by the
applicant in the Application for Federal
Assistance, the decision of the NMFS
selecting official on the amount of
funding, the results of post-selection
negotiations between the applicant and
NOAA officials, and pre-award review
of the application by NOAA and DOC
officials. Normally, each budget period
may be no more than 12 months in
duration. NOAA policy limits the total
duration of a project to 3 years.

IX. Indirect Costs

The Project Budget form may include
an amount for indirect costs if the
applicant has an established indirect
cost rate with the Federal government.
The total dollar amount of the indirect
costs proposed in an application under
this program must not exceed the
indirect cost rate negotiated and
approved by a cognizant Federal agency
prior to the proposed effective date of
the award, or 100 percent of the total
proposed direct costs dollar amount in
the application, whichever is less. The
Federal share of the indirect costs may
not exceed 25 percent of the total
proposed direct costs. Applicants with
approved indirect cost rates above 25
percent of the total proposed direct

costs may use the amount above the 25—
percent level up to the 100—percent
level as part of the non-Federal share. If
applicable, a copy of the current,
approved, negotiated indirect cost
agreement with the Federal government
must be included in the application.

X. Profit or Fees

Profit or management fees paid to for-
profit or commercial organization
grantees are allowable at the discretion
of NOAA. However, they shall not
exceed 7 percent of the total estimated
direct costs. There must be no profit or
fees to the recipient in any overhead
charge. Payment of fees or profit must
be subject to successful completion of
project objectives.

XI. Application Forms and Kit

Before submitting an application
under this program, applicants should
contact the NMFS Southeast Regional
Office for a copy of this solicitation’s
MARFIN Application Package (see
ADDRESSES).

Applications for project funding
under this program must be complete
and in accordance with instructions in
the MARFIN Application Package. They
must identify the principal participants
and include copies of any agreements
describing the specific tasks to be
performed by participants. Project
applications should give a clear
presentation of the proposed work, the
methods for carrying out the project, its
relevance to managing and enhancing
the use of Gulf of Mexico and/or South
Atlantic fishery resources, and cost
estimates as they relate to specific
aspects of the project. Budgets must
include a detailed breakdown, by
category of expenditures, with
appropriate justification for both the
Federal and non-Federal shares.
Applicants should not assume prior
knowledge on the part of NMFS as to
the relative merits of the project
described in the application.
Applications are not to be bound in any
manner and must be printed only on
one side of each sheet of paper. All
incomplete applications will be
returned to the applicant. Ten copies
(one original and nine copies) of each
application are required and should be
submitted to the NMFS Southeast
Regional Office, State/Federal Liaison
Office (see ADDRESSES). OMB has
approved 10 copies, under Approval
#0648-0175.

XI11. Project Funding Priorities

Proposals for FY 1999 should exhibit
familiarity with related work that is
completed or ongoing. Where
appropriate, proposals should be multi-
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disciplinary. Coordinated efforts
involving multiple institutions or
persons are encouraged. The areas of
special emphasis are listed here, but
proposals in other areas will be
considered on a funds-available basis.

In addition to referencing specific
area(s) of special interest as listed
below, proposals should state whether
the research will apply to the Gulf of
Mexico only, the South Atlantic only, or
to both areas. Successful applicants may
be required to collect and manage data
in accordance with standardized
procedures and formats approved by
NMFS and to participate with NMFS in
specific cooperative activities that will
be determined by consultations between
NMFS and successful applicants before
project grants are awarded. All
recipients of financial assistance under
this program shall include funding in
the budget for the principal investigator
to participate in an annual MARFIN
Conference in Tampa, FL, at the
completion of the project.

Bycatch

The bycatch of biological organisms
(including interactions with sea turtles
and marine mammals) by various
fishing gears can have wide-reaching
impacts from a fisheries management
and an ecological standpoint, with the
following major concerns:

A. Shrimp trawl fisheries. Studies are
needed to contribute to the regional
shrimp trawl bycatch program
(including the rock shrimp fishery)
being conducted by NMFS in
cooperation with state fisheries
management agencies, commercial and
recreational fishing organizations and
interests, environmental organizations,
universities, Councils, and
Commissions. Specific guidance and
research requirements are contained in
the Cooperative Bycatch Plan for the
Southeast, available from NMFS (see
ADDRESSES). In particular, the studies
should address:

1. Data collection and analyses to
expand and update current bycatch
estimates, temporally and spatially
emphasizing areas of greatest impact by
shrimping. Sampling effort should
include estimates of numbers, weight,
and random samples of size (age)
structure of associated bycatch complex,
with emphasis on those overfished
species under the jurisdiction of the
Councils.

2. Assessment of the status and
condition of fish stocks significantly
impacted by shrimp trawler bycatch,
with emphasis given to overfished
species under the jurisdiction of the
Councils. Other sources of fishing and

nonfishing mortality should be
considered and quantified as well.

3. ldentification, development, and
evaluation of gear, non-gear, and tactical
fishing options to reduce bycatch.

4. Improved methods for
communicating with and improving

technology and information transfer
to the shrimp industry.

5. Development and evaluation of
statistical methods to estimate the
bycatch of priority management species
in the Gulf and South Atlantic shrimp
trawl fisheries.

B. Pelagic longline fisheries. Several
pelagic longline fisheries exist in the
Gulf and South Atlantic, targeting such
highly migratory species as tunas,
sharks, billfish, and swordfish. Priority
areas include:

1. Development and evaluation of gear
and fishing tactics to minimize bycatch
of undersized and unwanted species,
including sea turtles, marine mammals,
and overfished finfish species/stocks.

2. Assessment of the biological impact
of longline bycatch on related fisheries.

C. Reef fish fisheries. The reef fish
complex is exploited by a variety of
fishing gear and tactics. The following
research on bycatch of reef fish species
is needed:

1. Development and evaluation of gear
and fishing tactics to minimize the
bycatch of undersized and unwanted
species, including sea turtles and
marine mammals.

2. Characterization and assessment of
the impact of bycatch of undersized
target species, including release
mortality, during

recreational fishing and during
commercial longline, bandit gear and
trap fishing.

3. Determination of the release
mortality of red snapper caught on
commercial bandit rigs that are
electrically or hydraulically powered.

D. Finfish trawl fisheries. Studies are
needed on quantification and
qualification of the bycatch in finfish
trawl fisheries, such as the flounder and
fly-net fisheries in the South Atlantic.

E. Gillnet fisheries. Studies are needed
on quantification and qualification of
the bycatch in coastal and shelf gillnet
fisheries for sciaenids, scombrids,
bluefish and other dogfish sharks of the
South Atlantic and Gulf of Mexico
(particularly interaction with sea turtles
and marine mammals).

F. Economic considerations of
bycatch reduction.

1. Develop and test models, using
actual or hypothesized

data that explicitly consider the costs
to the directed fishery and gains to the
bycatch fishery. The models should
include the effects of the management

systems for the directed and bycatch
fisheries and should attempt to describe
criteria for the correct level of bycatch
reduction (e.g., marginal cost and value
of reduction are equal).

2. Develop economic incentives and
other innovative alternatives to gear and
season/area restrictions as ways to
reduce bycatch. The proposal should
attempt to contrast the relative costs,
potential gains, and levels of bycatch
reduction

associated with traditional methods
and any innovative alternatives
addressed by the proposals.

3. Describe the costs and returns
performance of South Atlantic shrimp
fisheries as necessary background for
the economics of bycatch reduction.

Reef Fish

Some species within the reef fish
complex are showing signs of being
overfished either because of directed
efforts or because of being the bycatch
of other fisheries. The ecology of reef
fish makes them vulnerable to
overfishing because they tend to
concentrate over specific types of
habitat with patchy distribution. This
behavior pattern can make traditional
fishery statistics misleading. Priority
research areas include:

A. Collection of basic biological data
for species in commercially and
recreationally important fisheries.

1. Age and growth of reef fish.

a. Description of age and growth
patterns, especially for red, vermilion,
gray, and cubera snappers; gray
triggerfish; gag; black grouper; hogfish;
red porgy; and other less dominant
forms in the management units for
which data are lacking.

b. Contributions to the development
of annual age-length keys and
description of age structures for
exploited populations for all species in
the complex addressed in the Reef Fish
and Snapper/Grouper Management
Plans for the Gulf and South Atlantic,
respectively, prioritized by importance
in the total catch.

c. Design of sampling systems to
provide a production-style aging
program for the reef fish fishery.
Effective dockside sampling programs
are needed over a wide geographic
range, especially for groupers, to collect
information on reproductive state, size,
age, and sex.

2. Reproduction studies of reef fish.

a. Maturity schedules, fecundity, and
sex ratios of commercially and
recreationally important reef fish,
especially gray triggerfish, gag, and red
porgy in the Gulf and South Atlantic.
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b. Studies of all species to
characterize the actual reproductive
contribution of females by age.

c. Identification and characterization
of spawning aggregations by species,
area, size group, and season.

d. Effects of fishing on changes of sex
ratios for gag, red grouper, and scamp,
and disruption of aggregations.

e. Investigations of the reproductive
biology of gag, red grouper and other
grouper species.

3. Recruitment of reef fish.

a. Source of recruitment in Gulf and
South Atlantic waters, especially for
snappers, groupers, and amberjacks.

b. Annual estimation of the absolute
or relative recruitment of juvenile gag,
gray snapper, and lane snapper to
estuarine habitats off the west coast of
Florida and to similar estuarine nursery
habitats along the South Atlantic Bight;

development of an index of juvenile
gag recruitment for the South Atlantic
based on historical databases and/or
field studies.

c. The contribution of live-bottom
habitat and habitat areas of particular
concern (Oculina banks) off Fort Pierce,
Florida and off west central Florida to
reef fish recruitment.

4. Stock structure of reef fish.

a. Movement and migration patterns
of commercially and recreationally
valuable reef fish species, especially gag
in the Gulf and South Atlantic and
greater amberjack between the South
Atlantic and Gulf.

b. Biochemical/immunological and
morphological/meristic techniques to
allow field separation of lesser
amberjack, almaco jack, and banded
rudderfish from greater amberjack to
facilitate accurate reporting of catch.

c. Stock structure of wreckfish in the
South Atlantic and of greater amberjack
in the Gulf and South Atlantic.

B. Population assessment of reef fish.

1. Effect of reproductive mode and sex
change (protogynous hermaphroditism)
on population size and characteristics,
with reference to sizes of fish exploited
in the fisheries and the significance to
proper management.

2. Source and quantification of
natural and human-induced mortalities,
including release mortality estimates for
charter boats, headboats, and private
recreational vessels, especially for red
snapper and the grouper complex.

3. Determination of the habitat and
limiting factors for important reef fish
resources in the Gulf and South
Atlantic. 4. Description of habitat and
fish populations in the deep reef
community and the prey distributions
supporting the community.

5. Development of statistically valid
indices of abundance for important reef

fish species in the South Atlantic and
Gulf, especially red grouper, jewfish,
and Nassau grouper.

6. Assessment of tag performance on
reef fish species, primarily snappers and
groupers. Characteristics examined
should include shedding rate, effects on
growth and survival, and ultimately, the
effects of these characteristics on
estimations of vital population
parameters.

7. Stock assessments to establish the
status of major recreational and
commercial species. Innovative methods
are needed for stock assessments of
aggregate species, including the effect of
fishing on genetic structure and the
incorporation of sex change for
protogynous hermaphrodites into stock
assessment models.

8. Assessment of Florida Bay recovery
actions on reef fish recruitment and
survival.

C. Management of reef fish.

1. Research in direct support of
management, including catch-and-
release mortalities, by gear and depth.

2. Evaluation of the use of marine
reserves as an alternative or supplement
to current fishery management practices
and measures for reef fish. Studies
should focus on the Experimental
Oculina Reef Reserve, the Florida Keys
National Marine Sanctuary, as well as
on the identification of prime sites for
the establishment of reserves in the U.S.
South Atlantic and Gulf of Mexico.

3. Characterization and evaluation of
biological impacts (e.g., changes in age
or size structure of reef fish populations
in response to management strategies).

4. Evaluation of vessel log data for
monitoring the fishery and for providing
biological, economic, and social
information for management; and
methods for matching log data to Trip
Information Program samples for
indices of effort.

Coastal Migratory Pelagic Fisheries

The commercial and recreational
demand for migratory coastal pelagics
has led to overfishing for certain
species, including some stocks of king
and Spanish mackerel. Additionally,
some are transboundary with Mexico
and other countries and may ultimately
demand international management
attention. Current high priorities
include:

A. Recruitment indices for king and
Spanish mackerel, cobia, dolphin,
wahoo, and bluefish, primarily from
fishery-independent data sources.

B. Fishery-independent methods of
assessing stock abundance of king and
Spanish mackerel.

C. Release mortality data for all
coastal pelagic species.

D. Improved catch statistics for all
species in Mexican waters, with special
emphasis on king mackerel. This
includes length-frequency and life
history information.

E. Information on populations of
coastal pelagics overwintering off the
Gulf of Mexico and the South Atlantic
States of North Carolina, South
Carolina, Georgia, and Florida,
especially concerning population size,
age and movement patterns.

F. Development of a practical method
for aging dolphin.

F. Basic biostatistics for cobia,
dolphin, and wahoo to develop age-
length keys and maturation schedules
for stock assessments.

H. Impact of bag limits on total catch
and landings of king and Spanish
mackerel.

I. Demand and/or supply functions for
the commercial king mackerel fisheries,
including baseline cost and return data.
Cooperative efforts that cover the entire
Southeast and employ common
methodologies for all geographic areas
are strongly encouraged.

J. Sociological and anthropological
surveys of coastal pelagic fisheries.

Groundfish and Estuarine Fishes

Substantial stocks of groundfish and
estuarine species occur in the Gulf and
South Atlantic. Most of the database for
assessments comes from studies
conducted by NMFS and state fishery
management agencies. Because of the
historical and current size of these fish
stocks, their importance as predator and
prey species and their current or
potential use as commercial and
recreational fisheries, more information
on their biology and life history is
needed. General research needs are:

A. Red drum.

1. Size and age structure of the
offshore adult stock in the Gulf.

2. Life history parameters and stock
structure for the Gulf and the South
Atlantic: Migratory patterns, long-term
changes in abundance, growth rates, and
age structure. Specific research needs
for Atlantic red drum are estimates of
fecundity as a function of length and
weight and improved coastwide
coverage for age-length keys.

3. Catch-and-release mortality rates
from inshore and nearshore waters.

B. Life history and stock structure for
weakfish, menhaden, spot, and croaker
in the Gulf and the South Atlantic:
Migratory patterns, long-term changes in
abundance, growth rates, and age
structure and comparisons of the
inshore and offshore components of
recreational and commercial fisheries.

C. Improved catch-and-effort statistics
from recreational and commercial
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fisheries, including development of age-
length keys for size and age structure of
the catch, to develop production
models.

D. Abundance and distribution
information on spiny dogfish off the
coast of North Carolina, and particularly
southern North Carolina.

General

There are many other areas of
research that need to be addressed for
improved understanding and
management of fishery resources. These
include methods for data collection,
management, analysis, and better
conservation. Examples of high-priority
research needs include:

A. Identification of fishing
communities, characterization of
community dependance upon fishery
resources and demographics of the
families dependent on fishing or fishing
related businesses.

B. Development of improved methods
and procedures for transferring
technology and educating constituency
groups concerning fishery management
and conservation programs. Of special
importance are programs concerned
with controlled access and introduction
of conservation gear.

B. Design and evaluation of
innovative approaches to fishery
management with special attention
given to those approaches that control
access to specific fisheries.

D. Social, cultural, and /or economic
aspects of establishing fishery reserves.
Studies should employ surveys or other
accepted data collection methods and
should include consumptive users, non-
consumptive users, and persons not
dependent on use of marine resources.
Various management alternatives
should be considered in the studies,
e.g., exclude all users, exclude all
consumptive users, size of reserve,
anchoring rules, or any other relevant
management tools.

E. Design and evaluation of limited
access options for the red snapper and
king mackerel recreational fisheries
with specific emphasis on modes of
fishing and jurisdictional issues.

F. Estimation of demand models for
recreational fishing trips when the target
species include a single species, an
aggregate of related species, or all
species combined. Studies using new
data from the Southeast economics add-
on to Marine Recreational Fisheries
Statistics Survey are highly encouraged.
Priority species include red drum
Spanish mackerel, red grouper, and
dolphin.

G. Sociocultural survey of commercial
fishing in the Florida Keys. Proposals
should address all fishing enterprises

including potential sociocultural effects
of large marine reserves in the Tortugas
area.

H. Cost and returns and marketing
studies for the live rock aquiculture
industry.

I. Studies to evaluate the value of non-
consumptive uses of marine resources,
especially as related to diving activities
and marine reserves.

J. Develop a scientific basis for
refining essential fish habitat (EFH)
designation for future amendments to
fishery management plans.

Priority in program emphasis will be
placed upon funding projects that have
the greatest probability of recovering,
maintaining, improving, or developing
fisheries; improving the understanding
of factors affecting recruitment success;
and generating increased values and
recreational opportunities from
fisheries. Projects will be evaluated as to
the likelihood of achieving these
benefits through short- and long-term
research efforts, with consideration
given to the magnitude of the eventual
economic benefits that may be realized.

XIIl. Evaluation Criteria

Successful applicants generally will
be recommended within 210 days from
the date of publication of this notice.
The earliest start date of awards will be
about 90 days after each project is
selected and after all NMFS/applicant
negotiations of cooperative activities
have been completed (the earliest start
date of awards will be about 300 days
after the date of publication of this
notice). Applicants should consider this
selection and processing time in
developing requested start dates for
their applications. Proposed projects
will be evaluated and ranked as follows:

A. Unless otherwise specified by
statute, in reviewing applications for
cooperative agreements, including those
that include consultants and contracts,
NOAA will make a determination
regarding the following:

1. Is the involvement of the applicant
necessary to the conduct of the project
and to the accomplishment of its goals
and objectives?

2. Is the proposed allocation of the
applicant’s time reasonable and
commensurate with the applicant’s
involvement in the project?

3. Are the proposed costs for the
applicant’s involvement in the project
reasonable and commensurate with the
benefits to be derived from the
applicant’s participation?

4. Is the project proposal substantial
in character and design?

B. Applications meeting the above
requirements will be forwarded for
technical evaluation by a panel of at

least 3 experts from non-NOAA as well
as NOAA organizations. Applicants
submitting applications not meeting the
above requirements will be notified.
Comments submitted to NMFS by each
evaluator will be taken into
consideration in the ranking of projects.
NMFS will provide point scores on
proposals, based on the following
evaluation criteria:

1. Does the proposal have a clearly
stated goal with associated objectives
that meet the needs outlined in the
Project Narrative? (30 points)

2. Does the proposal clearly identify
and describe, in the Project Outline and
Statement of Work, scientifically valid
methodologies and analytical
procedures that will adequately address
project goals and objectives? (30 points)

3. Do the principal investigators
provide a scientifically realistic
timetable to enable full accomplishment
of all aspects of the Statements of Work?
(20 points)

4. Do the principal investigators
define how they will maintain
stewardship of the project performance,
finances, cooperative relationships, and
reporting requirements for the proposal?
(10 points)

5. Are the proposed costs appropriate
for the scope of work proposed? (10
points)

XIV. Selection Procedures

All applications will be ranked by a
NMEFS scientific panel into two groups:
“Recommended,” and “Not
Recommended.” Proposals ranked as
“Not Recommended’” will not be given
further consideration for selection and
funding. “Recommended” rankings will
be presented to a panel of non-NOAA
fishery experts who will individually
consider the significance of the problem
addressed in each project proposal, the
technical evaluation, and need for
funding. These panel members will
provide individual recommendations to
NMFS on each proposal classified as
“Recommended.”

The individual comments,
recommendations, and evaluations of
the non-NOAA panel members, and
recommendations of the NMFS
scientific panel and of the NMFS
Southeast Program Officer will be
considered by the Regional
Administrator, Southeast Region, NMFS
(Regional Administrator). The Regional
Administrator, in consultation with the
Assistant Administrator for Fisheries,
will (a) determine which projects do not
substantially duplicate other projects
that are currently funded by NOAA or
are approved for funding by other
Federal offices, (b) select the projects to
be funded, (c) determine the amount of
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funds available for each project, and (d)
determine which components of the
selected projects shall be funded. The
exact amount of funds awarded, the
final scope of activities, the project
duration, and specific NMFS
cooperative involvement with the
activities of each project will be
determined in pre-award negotiations
among the applicant, the NOAA Grants
Office, and the NMFS Program Staff.
Projects must not be initiated by
recipients until a signed award is
received from the NOAA Grants Office.

NMFS will make project applications
available for review as follows:

A. Consultation with members of the
fishing industry, management agencies,
environmental organizations, and
academic institutions. NMFS shall, at
its discretion, request comments from
members of the fishing and associated
industries, groups, organizations, and
institutions who have knowledge in the
subject matter of a project or who would
be affected by a project.

B. Consultation with Government
agencies. Applications will be reviewed
by the NMFS Southeast Region Program
Office in consultation with the NMFS
Southeast Fisheries Science Center,
including appropriate operations and
laboratory personnel, the NOAA Grants
Office, and, as appropriate, DOC
bureaus and other Federal agencies.

XV. Other Requirements

A. Federal policies and procedures.
Recipients and subrecipients are subject
to all Federal laws and Federal and DOC
policies, regulations, and procedures
applicable to Federal financial
assistance awards. Women and minority
individuals and groups are encouraged
to submit applications under this
program.

B. Past performance. Any first-time
applicant for Federal grant funds is
subject to a pre-award accounting
survey prior to execution of the award.
Unsatisfactory performance under prior
Federal awards may result in an
application not being considered for
funding.

C. Pre-award activities. If applicants
incur any costs prior to an award being
made, they do so solely at their own risk
of not being reimbursed by the
Government. Notwithstanding any
verbal or written assurance that they
may have received, there is no
obligation on the part of DOC to cover
pre-award costs.

D. No obligation of future funding. If
an application is selected for funding,
DOC has no obligation to provide any
additional future funding in connection
with the award. Renewal of an award to
increase funding or extend the period of

performance is at the total discretion of
DOC.

E. Delinquent Federal debts. No
award of Federal funds shall be made to
an applicant or to its subrecipients who
have any outstanding delinquent
Federal debt or fine until:

1. The delinquent account is paid in
full;

2. A negotiated repayment schedule is
established and at least one payment is
received; or

3. Other arrangements satisfactory to
DOC are made.

F. Name check review. All non-profit
and for-profit applicants are subject to a
name-check review process. Name
checks are intended to reveal if any key
individuals associated with the
applicant have been convicted of, or are
presently facing, such criminal charges
as fraud, theft, perjury, or other matters
that significantly reflect on the
applicant’s management honesty or
financial integrity. Potential non-profit
and for-profit recipients may also be
subject to reviews of Dun and Bradstreet
data or of other similar credit checks.

G. Primary applicant certifications.
All primary applicants must submit a
completed Form CD-511,
“Certifications Regarding Debarment,
Suspension and Other Responsibility
Matters; Drug-Free Workplace
Requirements and Lobbying,”” and the
following explanations are hereby
provided:

1. Nonprocurement debarment and
suspension. Prospective participants (as
defined at 15 CFR 26.105) are subject to
15 CFR part 26, ““Nonprocurement
Debarment and Suspension’ and to the
related section of the certification form
prescribed here;

2. Drug-free workplace. Grantees (as
defined at 15 CFR 26.605) are subject to
15 CFR part 26, subpart F, “‘Government
wide Requirements for Drug-Free
Workplace (Grants)”” and to the related
section of the certification form
prescribed here;

3. Anti-lobbying. Persons (as defined
at 15 CFR 28.105) are subject to the
lobbying provisions of 31 U.S.C. 1352,
“Limitation on use of appropriated
funds to influence certain Federal
contracting and financial transactions.”
The lobbying section of the CD-511
applies to applications/bids for grants,
cooperative agreements, contracts for
more than $100,000, and to loans and
loan guarantees for more than $150,000.

4. Anti-lobbying disclosures. Any
applicant who has paid or will pay for
lobbying using any funds must submit
a Form SL-LLL, “Disclosure of Lobbying
Activities,” as required under 15 CFR
part 28, appendix B.

H. Lower tier certifications. Recipients
shall require applicants/bidders for
subgrants, contracts, subcontracts, or
other lower tier covered transactions at
any tier under the award to submit, if
applicable, a completed Form CD-512,
“Certifications Regarding Debarment,
Suspension, Ineligibility and Voluntary
Exclusion-Lower Tier Covered
Transactions and Lobbying” and
disclosure form SF-LLL, “Disclosure of
Lobbying Activities.” Form CD-512 is
intended for the use of recipients and
should not be transmitted to DOC. A
form SF-LLL submitted by any tier
recipient or subrecipient should be
submitted to DOC in accordance with
the instructions contained in the award
document.

I. False statements. A false statement
on the application is grounds for denial
or termination of funds and grounds for
possible punishment by a fine or
imprisonment as provided in 18 U.S.C.
1001.

J. Intergovernmental review.
Applications under this program are
subject to the provisions of E.O. 12372,
“Intergovernmental Review of Federal
Programs.”

K. Requirement to buy American-
made equipment and products.
Applicants are hereby notified that they
are encouraged, to the extent feasible, to
purchase American-made equipment
and products with funding provided
under this program.

Classification

Prior notice and an opportunity for
public comments are not required by the
Administrative Procedure Act or any
other law for this notice concerning
grants, benefits, and contracts.
Therefore, a regulatory flexibility
analysis is not required for purposes of
the Regulatory Flexibility Act.

This action has been determined to be
not significant for purposes of E.O.
12866.

Cooperative agreements awarded
pursuant to pertinent statutes shall be in
accordance with the Fisheries Research
Plan (comprehensive program of
fisheries research) in effect on the date
of the award.

Federal participation under the
MARFIN Program may include the
assignment of DOC scientific personnel
and equipment.

Reasonable, negotiated financial
compensation will be provided under
awards for the work of eligible grantee
workers.

Information-collection requirements
contained in this notice have been
approved by the Office of Management
and Budget (OMB control number 0648—
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0175) under the provisions of the
Paperwork Reduction Act.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall any person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

Public reporting burden for agency-
specific collection-of-information
elements, exclusive of requirements
specified under applicable OMB
circulars, is estimated to average 4 hours
per response, including the time for
reviewing instructions, searching
existing data sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information. Send comments
regarding this reporting burden estimate
or any other aspect of this collection of
information, including suggestions for
reducing the burden, to NMFS (see
ADDRESSES).

Authority: 15 U.S.C. 713c-3(d).

Dated: October 19, 1998.
Andrew A. Rosenberg,
Deputy Assistant Administrator for Fisheries.
[FR Doc. 98-28861 Filed 10-27-98; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 980817219-8219-01]
RIN 0648—-AL58

Revised NOAA Procedures
Implementing the National
Environmental Policy Act

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of Availability; proposed
revised environmental review
procedures for NOAA.

SUMMARY: This notice announces the
availability of proposed revised
environmental review procedures for
implementing the National
Environmental Policy Act (NEPA)
within the National Oceanic and
Atmospheric Administration. The
proposed revisions will update the
agency’s procedures published in 1984,
based on changing Agency direction,
laws, and public concerns. The
revisions reflect new initiatives and
mandates for NOAA, particularly
involving the Magnuson-Stevens Act,
Endangered Species Act, and Marine

Mammal Protection Act. The revisions
provide information on preparing NEPA
documents and streamlining of NEPA
and other analyses or documents within
NOAA.
DATES: Comments must be received no
later than December 14, 1998.
ADDRESSES: Comments should be sent
to: Susan Fruchter, Acting NEPA
Coordinator, Office of Policy and
Strategic Planning, National Oceanic
and Atmospheric Administration, Room
5805. Herbert C. Hoover Building,
Department of Commerce, Washington,
DC, 20230.
FOR FURTHER INFORMATION CONTACT: Bill
Archambault or Ramona Schreiber,
Office of Policy and Strategic Planning,
202-482-5181. A copy of the proposed
revised NOAA Administrative Order
(NAO) 216-6 is available from the above
contact or via the Internet at: http://
www.rdc.noaa.gov/foia/adrian.html
under “Policies and Administrative
Manuals that Affect the Public™;
“Notices, Proposed Rules and Final
Rules”.
SUPPLEMENTARY INFORMATION: NOAA's
existing environmental review
procedures for implementing NEPA
appear in NAO 216-6. These procedures
are consistent with the Council on
Environmental Quality’s regulations for
implementing NEPA. These procedures
were last revised in 1991. A copy of that
version is available at http://
www.rdc.noaa.gov/hao/216—-6.html.
The proposed revisions are
administrative and procedural
improvements intended to enhance
NOAA'’s ability to comply with a variety
of legislative mandates and Executive
Orders without unnecessarily delaying
and duplicating steps in the
decisionmaking process while ensuring
public involvement in decisionmaking.
These improvements will result in a
better understanding of agency roles and
responsibilities relative to NEPA.
Notable changes in this version of
NAO-216-6 include: reorganization of
the document such that users can
review the general requirements for
preparing NEPA documents, as well as
specific guidance on NEPA
requirements for particular programs
and activities within NOAA;
incorporation of new policies and
procedures to streamline and improve
NOAA’s NEPA compliance; specific
guidance for NOAA’s NEPA
responsibilities under the Magnuson-
Stevens Act, Endangered Species Act,
Marine Mammal Protection Act, and Oil
Pollution Act; and incorporation of
NOAA’s requirements under E.O. 12898
issued on February 11, 1994, for
Environmental Justice in Minority

Populations and Low-Income
Populations; and guidance on NOAA
facilities and construction projects.

This document is available by request
through the contact identified above
(see ADDRESSES) as well as via the
Internet at: http://www.rdc.noaa.gov/
[(foia/adrian.html under *““Policies and
Administrative Manuals that Affect the
Public’’; ““Notices, Proposed Rules and
Final Rules”.

Classification

It was determined that this procedural
rule is not significant for purposes of
Executive Order 12866.

The Assistant General Counsel for
Legislation and Regulation certified to
the Chief Counsel for Advocacy, Small
Business Administration, that this rule
will not have a significant economic
impact on a substantial number of small
entities because it is a procedural rule,
and it will have no economic impact on
entities. Therefore, a Regulatory
Flexibility Analysis is not required and
was not prepared.

Dated: October 21, 1998.
Susan Fruchter,
Director, Office of Policy and Strategic
Planning, National Oceanic and Atmospheric
Administration.
[FR Doc. 98-28801 Filed 10-27-98; 8:45 am]

BILLING CODE 3510-12-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 101998J]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of an application for an
incidental take permit (1150).

SUMMARY: Notice is hereby given that
the Idaho Department of Fish and Game
at Boise, ID (IDFG) has applied in due
form for a permit that would authorize
an incidental take of anadromous fish
species listed under the Endangered
Species Act.
DATES: Written comments or requests for
a public hearing on this application
must be received on or before November
27,1998.
ADDRESSES: The application and related
documents are available for review in
the following offices, by appointment:
Protected Resources Division (PRD),
F/NWO3, 525 NE Oregon Street, Suite
500, Portland, OR 97232-4169 (503—
230-5400); and
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Office of Protected Resources, F/PR3,
NMFS, 1315 East-West Highway, Silver
Spring, MD 20910-3226 (301-713—
1401).

Written comments or requests for a
public hearing should be submitted to
the Chief, PRD in Portland, OR.

FOR FURTHER INFORMATION CONTACT:
Robert Koch (503—-230-5424).
SUPPLEMENTARY INFORMATION: IDFG
requests a permit under the authority of
section 10 of the Endangered Species
Act of 1973 (ESA) (16 U.S.C. 1531—
1543) and the NMFS regulations
governing ESA-listed fish and wildlife
permits (50 CFR parts 217-227).

IDFG requests a 5-year permit for an
annual incidental take of adult,
endangered, Snake River sockeye
salmon (Oncorhynchus nerka); adult
and juvenile, threatened, naturally
produced, Snake River spring/summer
chinook salmon (O. tshawytscha); adult,
threatened, Snake River fall chinook
salmon; and adult, threatened, Snake
River steelhead (O, mykiss) associated
with the State of Idaho’s sport-fishing
programs. The new permit is requested
to replace permit 844 which expires on
December 31, 1998. IDFG proposes to
implement four categories of sport-
fishing regulations: (1) General Fishing
Regulations (non-listed resident fish
species), (2) Anadromous Salmon (non-
listed) Fishing Regulations, (3)
Steelhead (non-listed) Fishing
Regulations, and (4) a kokanee fishery at
the Redfish Lake area. IDFG states that
the sport-fishing programs conducted in
previous years in Idaho have had
minimal impact on ESA-listed fish
species in the State and pose no threat
to the viability or continued existence of
such populations. IDFG included a
conservation plan in the permit
application that proposes measures to
monitor, minimize, and mitigate
impacts to ESA-listed fish. Annual ESA-
listed fish incidental mortalities
associated with the sport-fishing
programs are also requested.

To date, protective regulations for
threatened Snake River steelhead under
section 4(d) of the ESA have not been
promulgated by NMFS. This notice of
receipt of an application requesting a
take of this species is issued as a
precaution in the event that NMFS
issues protective regulations that
prohibit takes of Snake River steelhead.
The initiation of a 30-day public
comment period on the application,
including its proposed take of Snake
River steelhead, does not presuppose
the contents of the eventual protective
regulations. Those individuals
requesting a hearing on this permit
application should set out the specific

reasons why a hearing would be
appropriate (see ADDRESSES). The
holding of such a hearing is at the
discretion of the Assistant
Administrator for Fisheries, NOAA. All
statements and opinions contained in
the above application summary are
those of the applicant and do not
necessarily reflect the views of NMFS.

Dated: October 19, 1998.
Kevin Collins,
Chief, Endangered Species Division, Office
of Protected Resources, National Marine
Fisheries Service.
[FR Doc. 98-28859 Filed 10—27-98; 8:45 am]

BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 101698K]

Endangered Species; Permits

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Receipt of an application for a
scientific research permit (1184) and a
modification to a scientific research
permit (895); Issuance of scientific
research permits (1138, 1166, 1177).

SUMMARY: Notice is hereby given of the
following actions regarding permits for
takes of endangered and threatened
species for the purposes of scientific
research and/or enhancement: NMFS
has received a permit application from
Garcia and Associates in San Anselmo,
CA (GAA)(1184); NMFS has received an
application to modify an existing permit
from the U.S. Army Corps of Engineers,
Walla Walla District at Walla Walla, WA
(Corps-WWD)(895); NMFS has issued
permits to: Dr. Jennifer Nielsen (1138),
A.A. Rich and Associates (AARC)(1166),
and the U.S. Army Corps of Engineers,
Portland District in Portland, OR (Corps-
PD)(1177).

DATES: Written comments or requests for
a public hearing on any of the
applications must be received on or
before November 27, 1998.

ADDRESSES: The applications and
related documents are available for
review in the following offices, by
appointment:

For permits 1138, 1166, and 1184:
Protected Species Division, NMFS, 777
Sonoma Avenue, Room 325, Santa Rosa,
CA 95404-6528 (707-575-6066);

For permits 895 and 1177: Protected
Resources Division, F/NWO3, 525 NE
Oregon Street, Suite 500, Portland, OR
97232-4169 (503-230-5400).

All documents may also be reviewed
by appointment in the Office of
Protected Resources, F/PR3, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910-3226 (301-713-1401).

FOR FURTHER INFORMATION CONTACT: For
permits 1138, 1166, and 1184: Tom
Hablett, Protected Resources Division,
(707-575-6066).

For permit 895: Robert Koch,
Portland, OR (503-230-5424).

For permit 1177: Tom Lichatowich,
Portland, OR (503-230-5438).
SUPPLEMENTARY INFORMATION:

Authority

Permits are requested under the
authority of section 10 of the
Endangered Species Act of 1973 (ESA)
(16 U.S.C. 1531-1543) and the NMFS
regulations governing ESA-listed fish
and wildlife permits (50 CFR parts 217—
227).

T)hose individuals requesting a
hearing on these requests for permits
should set out the specific reasons why
a hearing would be appropriate (see
ADDRESSES). The holding of such a
hearing is at the discretion of the
Assistant Administrator for Fisheries,
NOAA. All statements and opinions
contained in the below application
summaries are those of the applicant
and do not necessarily reflect the views
of NMFS.

Issuance of permits, as required by the
ESA, is based on a finding that such
permits: (1) Are applied for in good
faith; (2) will not operate to the
disadvantage of the listed species which
are the subject of the permits; and
(3) are consistent with the purposes and
policies set forth in section 2 of the
ESA. Permits are also issued in
accordance with and are subject to parts
217-222 of Title 50 CFR, the NMFS
regulations governing listed species
permits.

Species Covered in This Notice

The following ESA-listed species are
covered in this notice: Chinook salmon
(Oncorhynchus tshawytscha), Coho
salmon (O. kisutch), Sockeye salmon (O.
nerka), and Steelhead trout (O. mykiss).

New Application Received

GAA (1184) requests a 5-year permit
for takes of adult and juvenile,
threatened, central California coast
(CCC) coho salmon, and adult and
juvenile, endangered, southern
California coast (SCC) steelhead
associated with fish population studies
throughout the Evolutionarily
Significant Units (ESUs) within
California. Salmon and steelhead
studies conducted by GAA consist of
four assessment tasks for which ESA-
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listed fish are proposed to be taken: (1)
Presence/absence, (2) population
estimates, (3) fish rescue, and (4) tissue/
scale sampling for genetic studies. Fish
will be observed or captured,
anesthetized, handled (weighed,
measured, fin-clipped), allowed to
recover from the anesthetic, and
released. Indirect mortalities associated
with the research are also requested.

Modification Request Received

Corps-WWD requests modification 5
to permit 895, which authorizes annual
direct takes of juvenile, endangered,
Snake River sockeye salmon; juvenile,
threatened, naturally produced and
artificially propagated, Snake River
spring/summer chinook salmon;
juvenile, threatened, Snake River fall
chinook salmon; and juvenile,
endangered, naturally produced and
artificially propagated, upper Columbia
River steelhead associated with the
operation of the Juvenile Fish
Transportation Program at four
hydroelectric projects on the Snake and
Columbia Rivers in the Pacific
Northwest (Lower Granite, Little Goose,
Lower Monumental, and McNary
Dams). Permit 895 also authorizes
Corps-WWD annual incidental takes of
adult salmonids associated with
fallbacks through the juvenile fish
bypass systems at the four dams. The
purpose of the Juvenile Fish
Transportation Program is to enhance
the survival of migrating anadromous
salmonids that would otherwise be
subjected to adverse environmental
conditions at the dams and reservoirs on
the rivers. For modification 5, the Corps
requests an increase in the annual direct
take of juvenile, threatened, Snake River
fall chinook salmon. Due to unknown
factors, an unusually large number of
wild juvenile fall chinook salmon are
migrating out of the Snake River in 1998
and are being collected and transported
at the Corps projects. An associated
increase in juvenile fall chinook salmon
indirect mortalities are also requested.
Modification 5 is requested to be valid
for the duration of the permit, which
expires on December 31, 1999.

Permits Issued

Notice was published on July 14,1998
(63 FR 37851), that an application had
been filed by Dr. Jennifer Nielsen for a
scientific research permit. Permit 1138
was issued to Dr. Nielsen on October 14,
1998, and authorizes the receiving,
possession and analyzing of tissues
taken from adult and juvenile,
threatened, CCC and southern Oregon/
northern California coast (SONCC) coho
salmon, and adult and juvenile,
endangered, SCC steelhead associated

with genetic studies throughout the
ESUs. Fish will be captured only by
other authorized NMFS Permit Holders.
Permit 1138 expires on June 30, 2003.
Notice was published on July 14,1998
(63 FR 37851), that an application had
been filed by AARC for a scientific
research permit. Permit 1166 was issued
to AARC on October 14, 1998, and
authorizes takes of of adult and juvenile,
threatened, CCC and SONCC coho
salmon, and takes of adult and juvenile,
endangered, SCC steelhead associated
with fish population and habitat studies
throughout the ESUs. ESA-listed fish
may be captured, handled, and released.
Indirect mortalities are also authorized.
Permit 1166 expires on June 30, 2003.
Notice was published on August 31,
1998 (63 FR 46218), that an application
had been filed by Corps-PD for a
scientific research/enhancement permit.
Permit 1177 was issued to Corps-PD on
October 15, 1998, and authorizes annual
direct takes of adult and juvenile,
threatened, SONCC coho salmon
associated with scientific research and
an adult fish trap-and-haul program at
Elk Creek Dam on the Rogue River in
OR. The purpose of the trap-and-haul
program is to move returning ESA-listed
adult fish above Elk Creek Dam, an
impassable barrier for adult salmonids,
so that the fish may use the habitat
upstream of the dam for natural
spawning. To determine the annual
spawning success of the fish upstream
of the dam, ESA-listed juvenile fish will
be observed by snorkeling. In addition,
ESA-listed adult fish carcasses will be
examined for evidence of spawning and
immediately returned to the stream.
Permit 1177 expires on June 30, 2000.

Dated: October 21, 1998.

Kevin Collins,

Chief, Endangered Species Division, Office
of Protected Resources, National Marine
Fisheries Service.

[FR Doc. 98-28860 Filed 10-27-98; 8:45 am]

BILLING CODE 3510-22-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Establishment of an Import Limit for
Certain Cotton and Man-Made Fiber
Textile Products Produced or
Manufactured in Cambodia

October 22, 1998.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs establishing a
limit.

EFFECTIVE DATE: October 29, 1998.

FOR FURTHER INFORMATION CONTACT: Roy
Unger, International Trade Specialist,
Office of Textiles and Apparel, U.S.
Department of Commerce, (202) 482—
4212. For information on the quota
status of this limit, refer to the Quota
Status Reports posted on the bulletin
boards of each Customs port or call
(202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715. For information on
categories on which consultations have
been requested, call (202) 482-3740.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1972, as
amended.

As authorized by section 204 of the
Agricultural Act of 1956, as amended (7
U.S.C. 1854), the United States
Government has decided to continue the
restraint limit on Categories 331/631 for
an additional twelve-month period,
beginning on October 29, 1998 and
extending through October 28, 1999.

The United States remains committed
to finding a mutual solution concerning
Categories 331/631. Should such a
solution be reached in consultations
with the Government of Cambodia,
further notice will be published in the
Federal Register.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 62 FR 66057,
published on December 17, 1997). Also
see 63 FR 7405, published on February
12, 1998.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 22, 1998.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: Pursuant to section
204 of the Agricultural Act of 1956, as
amended (7 U.S.C. 1854); and Executive
Order 11651 of March 3, 1972, as amended,
you are directed to prohibit, effective on
October 29, 1998, entry into the United States
for consumption and withdrawal from
warehouse for consumption of cotton and
man-made fiber textile products in Categories
331/631, produced or manufactured in
Cambodia and exported during the twelve-
month period beginning on October 29, 1998



Federal Register/Vol. 63, No. 208/Wednesday, October 28, 1998/ Notices

57667

and extending through October 28, 1999, in
excess of 1,250,841 dozen pairs?®.

Products in the above categories exported
during the period October 29, 1997 through
October 28, 1998 shall be charged to the
applicable category limit for that period (see
directive dated February 9, 1998) to the
extent of any unfilled balance. In the event
the limit established for that period has been
exhausted by previous entries, such products
shall be charged to the limit set forth in this
directive.

In carrying out the above directions, the
Commissioner of Customs should construe
entry into the United States for consumption
to include entry for consumption into the
Commonwealth of Puerto Rico.

The Committee for the Implementation of
Textile Agreements has determined that this
action falls within the foreign affairs
exception of the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc. 98-28857 Filed 10-27-98; 8:45 am]
BILLING CODE 3510-DR-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of Import Limits for Certain
Cotton, Wool, Man-Made Fiber, Silk
Blend and Other Vegetable Fiber
Textiles and Textile Products
Produced or Manufactured in the
People’s Republic of China

October 22, 1998.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs increasing
limits.

Executive Order 11651 of March 3, 1972, as
amended.

The current limits for certain
categories are being increased for swing
and carryforward.

A description of the textile and
apparel categories in terms of HTS
numbers is available in the
CORRELATION: Textile and Apparel
Categories with the Harmonized Tariff
Schedule of the United States (see
Federal Register notice 62 FR 66057,
published on December 17, 1997). Also
see 62 FR 67827, published on
December 30, 1997.

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

Committee for the Implementation of Textile
Agreements

October 22, 1998.

Commissioner of Customs,
Department of the Treasury, Washington, DC
20229.

Dear Commissioner: This directive
amends, but does not cancel, the directive
issued to you on December 22, 1997, by the
Chairman, Committee for the Implementation
of Textile Agreements. That directive
concerns imports of certain cotton, wool,
man-made fiber, silk blend and other
vegetable fiber textiles and textile products,
produced or manufactured in China and
exported during the twelve-month period
which began on January 1, 1998 and extends
through December 31, 1998.

Effective on October 28, 1998, you are
directed to increase the limits for the
following categories, as provided for under
the terms of the current bilateral textile
agreement between the Governments of the
United States and the People’s Republic of
China:

Category

Adjusted twelve-month
limit1

EFFECTIVE DATE: October 28, 1998.

FOR FURTHER INFORMATION CONTACT:
Janet Heinzen, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
guota status of these limits, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);

1The limit has not been adjusted to account for
any imports exported after October 28, 1998.

Category Adjusted“t\nI;/i?I;/e-month

Sublevels in Group |

200 .. 752,987 kilograms.

218 e 12,103,713 square
meters.

237 2,119,203 dozen.

239 ... 3,174,522 kilograms.

314 ... 50,875,249 square
meters.

331 e 5,571,870 dozen pairs.

334 e 337,034 dozen.

340 i 850,413 dozen of
which not more than
413,396 dozen shall
be in Category 340—
Z2,

345 e, 135,213 dozen.

347/348 ..o 2,458,943 dozen.

351 e, 591,232 dozen.

352 e, 1,719,164 dozen.

635 ......
638/639
640 oo

643 pes
644/844 ....................
645/646 ...........c.c.......

840 ..oiiiieiiiies

Group Il

330, 332, 349, 353,
354, 359-012
431, 432, 439,
459, 630, 632,
653, 654 and 659—
013, as a group.

7,765,552 numbers of
which not more than
5,452,646 numbers
shall be in Category
360-P 3.

4,553,412 numbers.

7,674,564 numbers.

22,364,197 numbers.

5,034,883 kilograms.

1,008,939 square me-
ters of which not
more than 808,774
square meters shall
be in Category 410—
A5 and not more
than 848,420 square
meters shall be in
Category 410-BS.

22,406 dozen.

26,070 dozen.

16,212 dozen.

28,369 dozen.

138,607 numbers.

215,110 numbers.

310,779 dozen.

75,886 dozen.

23,718 dozen.

12,710,730 square
meters.

18,157,378 square
meters.

1,384,244 dozen pairs.

61,312 dozen.

647,354 dozen.

684,059 dozen.

2,605,731 dozen.

1,490,044 dozen.

357,695 dozen.

550,631 numbers.

3,942,491 numbers.

864,604 dozen.

1,633,486 dozen.

1,004,176 dozen.

813,734 dozen of
which not more than
134,891 dozen shall
be in Category 651—
B7.

2,855,428 dozen.
2,981,374 kilograms.
640,150 kilograms.
3,794,012 kilograms of
which not more than
1,255,625 kilograms
shall be in Category
666—C 10,
16,841,781 kilograms.
129,442 dozen.
299,586 dozen.
512,786 dozen.

126,038,150 square
meters equivalent.
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Adjusted twelve-month

Category limit 2

Group Il

201, 220, 222, 223,
224-V 14, 224~
015, 225, 227,
229, 369-016,
400, 414, 464,
465, 469, 600,
603, 604-017,
606, 618-622,
624-629, 665,
669-0 18 and
670-019, as a
group.

Group IV

832, 834, 838, 839,
843, 850-852, 858
and 859, as a
group.

Level not in a Group

870

261,446,831 square
meters equivalent.

11,712,490 square
meters equivalent.

35,418,329 kilograms.

1The limits have not been adjusted to ac-
count for any imports exported after December
31, 1997.

2Category 340-Z: only HTS numbers
6205.20.2015, 6205.20.2020, 6205.20.2050
and 6205.20.2060.

3Category 360-P: only HTS numbers
6302.21.3010, 6302.21.5010, 6302.21.7010,
6302.21.9010, 6302.31.3010, 6302.31.5010,
6302.31.7010 and 6302.31.9010.

4Category 369-D: only HTS
6302.60.0010, 6302.91.0005
6302.91.0045.

5Category 410-A:

numbers
and

only HTS numbers

10 Category
6303.92.2000.
11 Category
4202.12.8030,
4202.92.3031,
6307.90.9907.

666—C:

670-L:
4202.12.8070,

4202.92.9026

only HTS

number

only HTS numbers

4202.92.3020,
and

12 Category 359-0: all HTS numbers except

6103.42.2025,
6104.69.8010,
6203.42.2010,
6211.32.0010,
(Category

6103.19.9030,
6110.20.1022,
6110.20.2035,
6201.92.2010,
6203.19.9030,

6103.49.8034,
6114.20.0048,
6203.42.2090,
6211.32.0025,
359-C);
6104.12.0040,
6110.20.1024,
6110.90.9044.
6202.92.2020,
6204.12.0040,

6104.62.1020,
6114.20.0052,
6204.62.2010,

6211.42.0010
6103.19.2030,
6104.19.8040,
6110.20.2030,
6110.90.9046,
6203.19.1030,
6204.19.8040,

6211.32.0070 and 6211.42.0070 (Category

359-V).

13 Category 659-0: all HTS numbers except

6103.23.0055,
6103.49.2000,
6104.63.1030,
6114.30.3044,
6203.43.2090,
6204.63.1510,
6211.33.0010,
(Category

6504.00.9015,
6505.90.6090,
(Category

6112.31.0020,
6112.41.0030,
6211.11.1020,

6103.43.2020,
6103.49.8038,
6104.69.1000,
6114.30.3054,
6203.49.1010,
6204.69.1010,
6211.33.0017,
659—C);
6504.00.9060,
6505.90.7090,
659-H);
6112.41.0010,
6112.41.0040,

6211.12.1010

6103.43.2025,
6104.63.1020,
6104.69.8014,
6203.43.2010,
6203.49.1090,
6210.10.9010,

6211.43.0010
6502.00.9030,
6505.90.5090,

6505.90.8090
6112.31.0010,
6112.41.0020,
6211.11.1010,
and

6211.12.1020 (Category 659-S).

14 Category
5801.21.0000,
5801.25.0010,
5801.26.0020,
5801.34.0000,

224-V:
5801.23.0000,
5801.25.0020,
5801.31.0000,
5801.35.0010,

only HTS numbers

5801.24.0000,
5801.26.0010,
5801.33.0000,
5801.35.0020,

5801.36.0010 and 5801.36.0020.
15 Category 224-0: all HTS numbers except

5801.21.0000,
5801.25.0010,

5801.23.0000,
5801.25.0020,

5801.24.0000,
5801.26.0010,

5111.11.3000,
5111.19.2000,
5111.19.6060,
5111.30.9000,
5212.11.1010,
5212.14.1010,
5212.22.1010,
5212.25.1010,
5407.92.0510,
5408.31.0510,
5408.34.0510,
5515.92.0510,
5516.33.0510,
6301.20.0020.
6 Category
5007.10.6030,
5112.11.2060,
5112.19.9030,
5112.19.9060,
5112.90.3000,
5212.11.1020,
5212.14.1020,
5212.22.1020,
5212.25.1020,
5407.91.0520,
5407.94.0520,
5408.33.0520,
5515.22.0520,
5516.32.0520,
5516.34.0520.
7 Category

5111.11.7030,
5111.19.6020,
5111.19.6080,
5111.90.3000,
5212.12.1010,
5212.15.1010,
5212.23.1010,
5311.00.2000,
5407.93.0510,
5408.32.0510,
5515.13.0510,
5516.31.0510,

5516.34.0510

410-B: only
5007.90.6030,
5112.19.9010,
5112.19.9040,
5112.20.3000,
5112.90.9010,
5212.12.1020,
5212.15.1020,
5212.23.1020,
5309.21.2000,
5407.92.0520,
5408.31.0520,
5408.34.0520,
5515.92.0520,

5516.33.0520

651-B: only

5111.11.7060,
5111.19.6040,
5111.20.9000,
5111.90.9000,
5212.13.1010,
5212.21.1010,
5212.24.1010,
5407.91.0510,
5407.94.0510,
5408.33.0510,
5515.22.0510,
5516.32.0510,
and

HTS numbers
5112.11.2030,
5112.19.9020,
5112.19.9050,
5112.30.3000,
5112.90.9090,
5212.13.1020,
5212.21.1020,
5212.24.1020,
5309.29.2000,
5407.93.0520,
5408.32.0520,
5515.13.0520,
5516.31.0520,

and

HTS numbers

6107.22.0015 and 6108.32.0015.

8 Category 659-H: only HTS numbers
6502.00.9030, 6504.00.9015, 6504.00.9060,
6505.90.5090, 6505.90.6090, 6505.90.7090
and 6505.90.8090.

9Category 659-S: only HTS numbers
6112.31.0010, 6112.31.0020, 6112.41.0010,
6112.41.0020, 6112.41.0030, 6112.41.0040,
6211.11.1010, 6211.11.1020, 6211.12.1010
and 6211.12.1020.

5801.26.0020, 5801.31.0000, 5801.33.0000,
5801.34.0000, 5801.35.0010, 5801.35.0020,
5801.36.0010 and 5801.36.0020 (Category
224-V).

16 Category 369-0: all HTS numbers except
6302.60.0010, 6302.91.0005 and
6302.91.0045 (Category 369-D);
4202.22.4020, 4202.22.4500, 4202.22.8030
(Category 369-H); 4202.12.4000,
4202.12.8020, 4202.12.8060, 4202.92.1500,
4202.92.3016, 4202.92.6091, 6307.90.9905
(Category 369-L); and 6307.10.2005 (Cat-
egory 369-S)

17 Category 604—0: all HTS numbers except
5509.32.0000 (Category 604—A).

18 Category 669-0: all HTS numbers except
6305.32.0010, 6305.32.0020, 6305.33.0010,
6305.33.0020 and 6305.39.0000 (Category
669-P).

19Category 670-O: only HTS numbers
4202.22.4030, 4202.22.8050 and
4202.32.9550.

The Committee for the Implementation of
Textile Agreements has determined that
these actions fall within the foreign affairs
exception to the rulemaking provisions of 5
U.S.C. 553(a)(1).

Sincerely,

Troy H. Cribb,

Chairman, Committee for the Implementation
of Textile Agreements.

[FR Doc.98-28856 Filed 10-27-98; 8:45 am]
BILLING CODE 3510-DR-F

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Adjustment of an Import Limit for
Certain Wool Textile Products
Produced or Manufactured in Costa
Rica

October 22, 1998.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Issuing a directive to the
Commissioner of Customs increasing a
limit.

EFFECTIVE DATE: October 28, 1998.

FOR FURTHER INFORMATION CONTACT:
Naomi Freeman, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-4212. For information on the
quota status of this limit, refer to the
Quota Status Reports posted on the
bulletin boards of each Customs port or
call (202) 927-5850. For information on
embargoes and quota re-openings, call
(202) 482-3715.

SUPPLEMENTARY INFORMATION:

Authority: Section 204 of the Agricultural
Act of 1956, as amended (7 U.S.C. 1854);
Executive Order 11651 of March 3, 1