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Now Available Online via
GPO Access

Free online access to the official editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html
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Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is: http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
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Rules and Regulations

Federal Register

Vol. 63, No. 168
Monday, August 31, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

FEDERAL LABOR RELATIONS
AUTHORITY

5 CFR Parts 2420, 2421, 2422, 2423,
and 2470

Regulations Implementing Coverage of
Federal Sector Labor Relations Laws
to the Executive Office of the President

AGENCY: Federal Labor Relations
Authority.
ACTION: Final rule.

SUMMARY: The Chair and Members of the
Federal Labor Relations Authority, the
General Counsel of the Federal Labor
Relations Authority, and the Federal
Service Impasses Panel (FLRA) amend
portions of their regulations in order to
carry out their responsibilities under the
Presidential and Executive Office
Accountability Act. The FLRA was
directed to issue regulations
implementing coverage of the Federal
Service Labor-Management Relations
Statute to the Executive Office of the
President no later than October 1, 1998.
EFFECTIVE DATE: October 1, 1998.
ADDRESSES: Written comments received
are available for public inspection
during normal business hours at the
Office of Case Control, Federal Labor
Relations Authority, 607 14th Street,
N.W., Washington, D.C. 20424-0001.
FOR FURTHER INFORMATION CONTACT:
Peter Constantine, Director, Office of
Case Control, at the address listed above
or by telephone # (202) 482—6500.
SUPPLEMENTARY INFORMATION:

Background

The Federal Labor Relations
Authority proposed revisions to Parts
2420 through 2423, 2470, and 2472 of
its regulations in order to comply with
its obligations under the Presidential
and Executive Office Accountability Act
(Pub. L. 104-331) (the EOAA). The
proposed rule was published in the
Federal Register and public comment

was solicited on the proposed changes
(63 FR 35882) (July 1, 1998). One
commenter requested a one-day
extension of the July 31, 1998 deadline
for filing comments, which was granted.

Prior to proposing the rule, the FLRA
published a Federal Register notice (63
FR 16141, Apr. 2, 1998) inviting parties
to submit written recommendations on
what, if any, modifications to the
FLRA’s current regulations were
necessary to satisfy the requirements of
the EOAA. No comments were received
specifically in response to the notice.
Additionally, the FLRA informally
invited comment directly from
interested persons. In response, one
comment noted that during the FLRA’s
investigation, prosecution, and
adjudication of cases involving the
Executive Office of the President (EOP),
the FLRA may receive documents that
otherwise would not be subject to
public disclosure through the Freedom
of Information Act (FOIA). In the Notice
of Proposed Rulemaking, the FLRA
specifically requested comments on this
issue of information disclosure and the
interests of the EOP. No comments on
this issue were received, and the FLRA
is not promulgating any rule on this
issue at this time.

As explained in the Notice of
Proposed Rulemaking, the EOAA,
among other things, applies Chapter 71
of Title 5, the Federal Service Labor-
Management Relations Statute (the
Statute), to the EOP, which is comprised
of thirteen separate offices. In
explaining the distinction between the
Title 3 and Title 5 employees in these
thirteen separate offices, the FLRA
listed the Official Residence of the Vice
President as an office employing Title 3
employees. One commenter noted,
however, that currently there are no
Title 3 employees working at the
Official Residence of the Vice President.

Sectional Analyses

Sectional analyses of the amendments
and revisions to parts 2420, 2421, 2422,
2423, and 2470 are as follows:

Part 2420—Purpose and Scope
Section 2420.1

Final rule as promulgated is the same
as proposed rule.

Part 2421—Meaning of Terms as Used
in This Subchapter

Section 2421.2

Final rule as promulgated is the same
as proposed rule.

Section 2421.14

One commenter suggested that the
reference to the Regional Director was
unnecessary in this definitional
regulation. This change was adopted.
Accordingly, except for the deletion of
the reference to the Regional Director
and stylistic editing necessitated by the
deletion, the final rule as promulgated
is the same as proposed rule.

Part 2422—Representation Proceedings

Section 2422.34(b)

Final rule as promulgated is the same
as proposed rule.

Part 2423—Unfair Labor Practice
Proceedings

Section 2423.41

Recognizing that the proposed
regulation implements the EOAA’s
requirement that covered employees
shall not have a right to reinstatement,
one commenter stated that other forms
of equitable relief, such as promotion,
would be unconstitutional with respect
to certain covered employees and
should also be addressed in this
regulation. In considering this comment,
the FLRA has determined that questions
concerning the constitutionality of a
particular remedy, like questions
regarding the relationship between the
Statute and other laws generally, are
better raised to the FLRA on a case-by-
case basis. Therefore, the final rule as
promulgated is the same as proposed
rule.

Part 2470—General
Section 2470.1

Final rule as promulgated is the same
as proposed rule.

Section 2470.2

Final rule as promulgated is the same
as proposed rule.

Part 2472—Impasses Arising Pursuant
to Agency Determinations Not To
Establish or To Terminate Flexible or
Compressed Work Schedules

The FLRA proposed to amend this
section in order to clarify that the
regulations contained in this part do not
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apply to employing offices, employees,
and representatives of those employees,
who are subject to the provisions of the
EOAA. However, because EOP workers
are excluded from coverage under the
Federal Employees Flexible and
Compressed Work Schedules Act—the
law addressed by Part 2472—it is not
necessary to further clarify their
exclusion from coverage in the
regulations. Thus, the regulation is not
amended as proposed.

Regulatory Flexibility Act Certification

Pursuant to section 605(b) of the
Regulatory Flexibility Act, 5 U.S.C.
605(b), the FLRA has determined that
this final rule will not have a significant
economic impact on a substantial
number of small entities. The
amendments are required so that the
FLRA can carry out its responsibilities
under the EOAA.

Unfunded Mandates Reform Act of
1995

This final rule will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This final rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This final rule will
not result in an annual effect on the
economy of $100,000,000 or more; a
major increase in costs or prices; or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act of 1995

The final rule contains no additional
information collection or record keeping
requirement under the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501,
et seq.

List of Subjects in 5 CFR Parts 2420,
2421, 2422, 2423, and 2470

Administrative practice and
procedure, Government employees,
Labor-management relations.

For the reasons stated in the
preamble, the Federal Labor Relations
Authority amends parts 2420, 2421,

2422, 2423, and 2470 of chapter X1V,
title 5 of the Code of Federal
Regulations as follows:

PART 2420—PURPOSE AND SCOPE

1. The authority citation for part 2420
is revised to read as follows:

Authority: 3 U.S.C. 431; 5 U.S.C. 7134.

2. The introductory paragraph of
§2420.1 is revised to read as follows:

§2420.1 Purpose and scope.

The regulations contained in this
subchapter are designed to implement
the provisions of chapter 71 of title 5
and, where applicable, section 431 of
title 3 of the United States Code. They
prescribe the procedures, basic
principles or criteria under which the
Federal Labor Relations Authority or the
General Counsel of the Federal Labor
Relations Authority, as applicable, will:

* * * * *

PART 2421—MEANING OF TERMS AS
USED IN THIS SUBCHAPTER

1. The authority citation for part 2421
is revised to read as follows:

Authority: 3 U.S.C. 431; 5 U.S.C. 7134.

2.1n §2421.2, paragraph (a) is revised
to read as follows:

§2421.2 Terms defined in 5 U.S.C. 7103(a);
General Counsel; Assistant Secretary.

(a) The terms person, employee,
agency, labor organization, dues,
Authority, Panel, collective bargaining
agreement, grievance, supervisor,
management official, collective
bargaining, confidential employee,
conditions of employment, professional
employee, exclusive representative,
firefighter, and United States, as used in
this subchapter shall have the meanings
set forth in 5 U.S.C. 7103(a). The terms
covered employee, employee, employing
office, and agency, when used in
connection with the Presidential and
Executive Office Accountability Act, 3
U.S.C. 401 et seq., shall have the
meaning set out in 3 U.S.C. 401(b), and
431(b) and (d)(2). Employees who are
employed in the eight offices listed in
3 U.S.C. 431(d)(2) shall be excluded
from coverage if the Authority
determines that such exclusion is
required because of a conflict of interest,
an appearance of a conflict of interest,
or the President’s or Vice President’s
constitutional responsibilities, in
addition to the exemptions currently set
forth in 5 U.S.C. 7103(a).

* * * * *

3. Section 2421.14 is revised to read
as follows:

§2421.14 Appropriate unit.

Appropriate unit means that grouping
of employees found to be appropriate
for purposes of exclusive recognition
under 5 U.S.C. 7111, and for purposes
of allotments to representatives under 5
U.S.C. 7115(c), and consistent with the
provisions of 5 U.S.C. 7112. In
determining an appropriate unitin a
proceeding under part 2422 of this
Chapter, for the eight offices listed in 3
U.S.C. 431(d)(2), employees shall be
excluded from the unit if it is
determined that such exclusion is
required because of a conflict of interest
or appearance of a conflict of interest or
because of the President’s or Vice
President’s constitutional
responsibilities, in addition to the
standards set out in 5 U.S.C. 7112.

PART 2422—REPRESENTATION
PROCEEDINGS

1. The authority citation for part 2422
is revised to read as follows:

Authority: 3 U.S.C. 431; 5 U.S.C. 7134.

2.In §2422.34, paragraph (b) is
revised to read as follows:

§2422.34 Rights and obligations during
the pendency of representation
proceedings.

* * * * *

(b) Unit status of individual
employees. Notwithstanding paragraph
(a) of this section and except as
otherwise prohibited by law, a party
may take action based on its position
regarding the bargaining unit status of
individual employees, pursuant to 3
U.S.C. 431(d)(2), 5 U.S.C. 7103(a)(2),
and 7112(b) and (c): Provided, however,
that its actions may be challenged,
reviewed, and remedied where
appropriate.

PART 2423—UNFAIR LABOR
PRACTICE PROCEEDINGS

1. The authority citation for part 2423
is revised to read as follows:

Authority: 3 U.S.C. 431; 5 U.S.C. 7134.

2.In §2423.41, paragraph (c) is
revised to read as follows:

§2423.41 Action by the Authority;
compliance with Authority decisions and
orders.

* * * * *

(c) Authority’s order. Upon finding a
violation, the Authority shall, in
accordance with 5 U.S.C. 7118(a)(7),
issue an order directing the violator, as
appropriate, to cease and desist from
any unfair labor practice, or to take any
other action to effectuate the purposes
of the Federal Service Labor-
Management Relations Statute. With
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regard to employees covered by 3 U.S.C.
431, upon finding a violation, the
Authority’s order may not include an
order of reinstatement, in accordance
with 3 U.S.C. 431(a).

* * * * *

PART 2470—GENERAL

1. The authority citation for part 2470
is revised to read as follows:

Authority: 3 U.S.C. 431; 5 U.S.C. 7119,
7134.

2. Section 2470.1 is revised to read as
follows:

§2470.1 Purpose.

The regulations contained in this
subchapter are intended to implement
the provisions of section 7119 of title 5
and, where applicable, section 431 of
title 3 of the United States Code. They
prescribe procedures and methods
which the Federal Service Impasses
Panel may utilize in the resolution of
negotiation impasses when voluntary
arrangements, including the services of
the Federal Mediation and Conciliation
Service or any other third-party
meditation, fail to resolve the disputes.
It is the policy of the Panel to encourage
labor and management to resolve
disputes on terms that are mutually
agreeable at any stage of the Panel’s
procedures.

3.In §2470.2, paragraph (a) is revised
to read as follows:

§2470.2 Definitions.

(a) The terms agency, labor
organization, and conditions of
employment as used in this subchapter
shall have the meaning set forth in 5
U.S.C. 7103(a). When used in
connection with 3 U.S.C. 431, the term
agency as used in the Panel’s
regulations in this subchapter means an
employing office as defined in 3 U.S.C.

401(a)(4).

* * * * *
Dated: August 26, 1998.

Solly Thomas,

Executive Director.
[FR Doc. 98—-23336 Filed 8—-28-98; 8:45 am]
BILLING CODE 6727-01-P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 544

[No. 98-89]

RIN 1550-AB17

Charter and Bylaws; One Member, One
Vote

AGENCY: Office of Thrift Supervision,
Treasury.
ACTION: Final rule.

SUMMARY: The Office of Thrift
Supervision (OTS) is amending its
regulations on federal mutual savings
association charters. The amendment
expands the range of votes a federal
mutual savings association may allow a
member to cast on issues requiring
action by the members of the association
from the current 50 to 1000 votes to one
to 1000 votes per member. This
amendment adds flexibility to the
federal mutual charter, and allows a
federal mutual savings association to
adopt a charter providing for “one
member, one vote.”

EFFECTIVE DATE: August 31, 1998.

FOR FURTHER INFORMATION CONTACT:
Diana L. Garmus, Director, Corporate
Activities Division (202/906-5683);
David A. Permut, Counsel (Banking and
Finance) (202/906—7505) or Kevin A.
Corcoran, Assistant Chief Counsel for
Business Transactions (202/906—-6962),
Business Transactions Division, Chief
Counsel’s Office, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.
SUPPLEMENTARY INFORMATION:

I. Background

Various depository institutions have
expressed interest in converting to a
federal mutual savings association
charter,1 but requested the right to retain
existing voting procedures following the
conversion. Several credit unions with
membership voting rights of one vote
per member, for example, have asked to
retain their current voting provisions
upon their conversions to federal
charter. On April 14, 1998, the OTS
issued a Notice of Proposed Rulemaking
(““NPR”) that would provide such
flexibility for mutual financial
institutions, including credit unions,
that wish to convert to the federal
mutual charter.2

1Section 2(5) of the Home Owners’ Loan Act
defines federal savings associations to include
federal savings associations and federal savings
banks. Accordingly, references to federal savings
associations include federal savings banks.

263 FR 18149 (April 14, 1998).

The OTS has long taken the position
that depository institutions should be
free to operate under whatever charter
best suits their business needs,
consistent with safety and soundness.
Federal savings associations may
operate under a stock charter or mutual
charter. Within each charter, the OTS
permits variations. For example, Federal
mutual savings associations have
varying voting provisions (e.g., 50 votes
per member, 400 votes per member or
1000 votes per member), often based
upon the rules in effect when they
obtained their charters. The NPR
proposed to permit federal mutual
associations to expand the permissible
range of votes allowed per member from
one to 1000, rather than the current
range of 50 to 1000.

1. Summary of Comments and
Description of Final Rule

The public comment period on the
NPR closed on June 15, 1998. Three
commenters, all trade associations,
responded to the proposal. Two were in
favor of the proposal and one opposed
it. The favorable comments agreed that
the proposal would add flexibility to the
federal mutual charter and would put
credit unions on an equal footing with
state chartered mutuals that convert to
a federal charter. One commenter
pointed out that adoption of the
amendment would remove one of the
perceived barriers to the conversion of
a credit union to a federal mutual
association.

The trade association opposing the
amendment argued that the one
member, one vote provisions are unique
characteristics of credit unions, which
should be maintained. In addition, the
commenter noted that the proposed rule
would jeopardize the one member, one
vote principle because a converted
institution could easily amend its
charter, without OTS approval
following the conversion. This trade
association questioned the timing of the
proposal and argued that the rule
should be delayed until Congress had an
opportunity to respond to the February
25, 1998 Supreme Court ruling
overturning the National Credit Union
Administration’s (“NCUA") actions
permitting multiple common bonds for
credit unions.3 The trade association
also asserted the board of directors and
management of credit unions may seek
to convert to federal association charter
solely for their own personal
enrichment. As a result, the trade
association urged the OTS to require a
converting credit union to wait a

3National Credit Union Administration v. First
National Bank & Trust Co., 118 S.Ct. 927 (1998).
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minimum of seven years after
conversion to federal mutual form
before it may convert to federal stock
form.

The OTS is aware of no reason why
credit unions should be the only type of
depository institution to permit a one
vote per member arrangement. In
response to the comment that the one
member, one vote principle is
jeopardized by the ease of later
amending the federal charter, the OTS
believes that members of a federal
mutual association should continue to
have the right to change the number of
votes per member if they wish.

Further, the OTS is aware of no
reason to delay its regulation.
Legislation has been enacted in
response to the Supreme Court ruling.4
In addition, the OTS has seen no mass
influx of credit unions seeking to
become federal thrifts. Only seven credit
unions have applied to convert to a
federal mutual charter in the last
eighteen months. (During the same
period of time, ten commercial banks
applied to convert to federal savings
associations.)

Finally, the OTS believes that
restricting converting credit unions from
converting to stock for a number of
years is beyond the scope of the
proposal and would be more
appropriately raised in response to
planned revisions to the Part 563b
mutual to stock conversion regulations.

The OTS is adopting the amendment
as proposed. The amendment will
permit mutual depository institutions
that are converting to federal savings
associations to retain the one vote per
member provision in their current
charters, and will permit other
converting institutions, as well as
existing federal mutual savings
associations, to adopt a one vote per
member provision.

The Final Rule will amend 12 CFR
544.2(b)(4) to permit federally chartered
mutual savings associations to set the
number of votes per member within the
range of 1 to 1,000, rather than the
current range of 50 to 1,000. New
federal mutual savings associations may
include this provision in their initial
federal thrift charter. Existing federal
mutual associations may amend their
charters under the prescribed regulatory
procedures.5 Specifically, an institution
must: (i) Obtain a board of directors’
resolution adopting the amendment, (ii)

40n August 7, 1998 the President signed Pub. L.
105-219 which mitigated the impact of the
Supreme Court decision by allowing occupation-
based credit unions to accept members from
unrelated companies with fewer than 3000
employees.

512 CFR 544.2(b) (1998).

obtain a favorable vote by the members,
and (iii) notify the OTS of the adoption
at least 30 days prior to the effective
date of the proposed amendment.
Unless the OTS notifies the institution
of its objection to the proposed
amendment within that 30 days, the
amendment is automatically approved.

I11. Executive Order 12866

The Director of the OTS has
determined that this final rule does not
constitute a “‘significant regulatory
action” for the purposes of Executive
Order 12866.

IV. Regulatory Flexibility Act Analysis

Under Section 605(b) of the
Regulatory Flexibility Act, the OTS
certifies that this proposal will not have
a significant economic impact on a
substantial number of small entities.
Small entities utilizing the regulation
may be able to retain their existing
membership rights, which will simplify
the process of converting to a federal
charter and reduce regulatory burden.

V. Unfunded Mandates Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Pub. L.
104-4 (Unfunded Mandates Act),
requires that an agency prepare a
budgetary impact statement before
promulgating a rule that includes a
federal mandate that may result in
expenditures by state, local, and tribal
governments, in the aggregate, or by the
private sector, or $100 million or more
in any one year. If a budgetary impact
statement is required, Section 205 of the
Unfunded Mandates Act also requires
an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
The OTS has determined that the
proposed rule will not result in
expenditures by state, local, or tribal
governments or by the private sector of
$100 million or more. Accordingly, this
rulemaking is not subject to Section 202
of the Unfunded Mandates Act.

VI. Effective Date

The OTS has determined that there is
good cause to dispense with a 30-day
delayed effective date under 5 U.S.C.
553(d)(3). The amendment permits
federal mutual savings associations and
depository institutions converting their
charters to federal mutual savings
association charter to add flexibility to
existing voting arrangements or retain
current voting rights. The OTS believes
the change does not have an adverse
impact on savings associations because
it reduces regulatory burden. Moreover,
the substantive change to the
regulations has already been made

available to requesting converting
depository institutions on a case-by-case
basis. OTS-regulated institutions will
not require additional time to adjust
their policies or practices to comply
with the rule.

The OTS has also determined, for the
reasons stated in the preceding
paragraph, that good cause exists to
adopt an effective date that is before
date that would otherwise be required
by section 302 of CDRIA (i.e., the first
day of the calendar quarter after the date
of publication).

List of Subjects in 12 CFR Part 544

Bylaws, Charters, Reporting and
recordkeeping requirements, Savings
associations.

Accordingly, the Office of Thrift
Supervision proposes to amend chapter
V, title 12, Code of Federal Regulations,
as set forth below.

PART 544—CHARTER AND BYLAWS

1. The authority citation for part 544
continues to read as follows:

Authority: 12 U.S.C. 1462, 1462a, 1463,
1464, 1467a, 2901 et seq.

2. Section 544.2 is amended by
revising the last sentence of paragraph
(b)(4) to read as follows:

§544.2 Charter amendments.
* * * * *
b * X *

(4)* * *[Fill in a number from 1 to
1000.]

* * * * *
Dated: August 25, 1998.
By the Office of Thrift Supervision.
Ellen Seidman,
Director.
[FR Doc. 98-23281 Filed 8—-28-98; 8:45 am]
BILLING CODE 6720-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW-23-AD; Amendment
39-10725; AD 98-10-09]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model SA.315B, SA.316B,
SA.316C, SA.319B, and SE.3160
Helicopters

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
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adopting Airworthiness Directive (AD)
98-10-09 which was sent previously to
all known U.S. owners and operators of
Eurocopter France Model SA.315B,
SA.316B, SA.316C, SA.319B, and
SE.3160 helicopters by individual
letters. This AD requires an initial and
recurring inspections of the blade spar
for cracks. This amendment is prompted
by an accident in which a Model
SA.315B helicopter lost a main rotor
blade. The cause of the blade failure was
fatigue cracking. This condition, if not
corrected, could result in separation of
a blade and subsequent loss of control
of the helicopter.

DATES: Effective September 15, 1998, to
all persons except those persons to
whom it was made immediately
effective by priority letter AD 98—-10-09,
issued on May 6, 1998, which contained
the requirements of this amendment.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
15, 1998.

Comments for inclusion in the Rules
Docket must be received on or before
October 30, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 98—-SW-23—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

The applicable service information
may be obtained from American
Eurocopter Corporation, 2701 Forum
Drive, Grand Prairie, Texas 75053-4005,
telephone (972) 641-3460, fax (972)
641-3527. This information may be
examined at the FAA, Office of the
Regional Counsel, Southwest Region,
2601 Meacham Blvd., Room 663, Fort
Worth, Texas; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Mr.
Shep Blackman, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5296, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: On
February 12, 1998, the FAA issued
priority letter AD 98-04-40 (FAA
Docket 98—-SW-09-AD), applicable to
Eurocopter France Model SA.315B,
SA.316B, SA.316C, SA.319B, and
SE.3160 helicopters. That AD was
published in the Federal Register on
April 17,1998 (63 FR 19183). That AD
requires, for blades with 400 or more
hours time-in-service (TI1S), within 25
hours TIS, inspecting each blade spar
for cracks using a dye-penetrant

method, and visually inspecting each
blade cuff for cracks using a 10-power
or higher magnifying glass. If a crack is
discovered in either a blade spar or cuff,
removal and replacement of the blade
with an airworthy blade is required
prior to further flight. That action was
prompted by an accident in which a
Model SA.315B helicopter lost a main
rotor blade (blade) just prior to take-off.
Although the main gearbox and the
remainder of the main rotor assembly
separated from the helicopter and
passed through the cockpit, there were
no fatalities. The cause of the blade
failure was determined to be fatigue
cracks that originated from the outboard
blade-to-cuff attachment bolt hole and
progressed through the blade spar and
cuff. That condition, if not corrected,
could result in separation of a blade and
subsequent loss of control of the
helicopter. Priority Letter AD 98-10-09
issued May 6, 1998, superseded AD 98—
04-40. AD 98-10-09 requires the same
one-time inspections as required by AD
98-04-40, but also requires, at intervals
not to exceed 25 hours TIS, a recurring
visual inspection of the blade spar at the
outboard blade-to-cuff attachment bolt
hole for cracks using a 10-power or
higher magnifying glass.

The FAA has reviewed Eurocopter
France Service Telex No. 00055/0034/
98, dated February 3, 1998 (Eurocopter
Service Telex: 316/319 No. 01.64 and
315 No. 01.29), which describes
procedures for inspecting each blade
spar for cracks using a dye-penetrant
method, and visually inspecting each
blade cuff for cracks using a 10-power
or higher magnifying glass; and
Eurocopter France Service Telex No.
00060/00099/98, dated April 9, 1998
(Eurocopter Service Telex: 316/319 No.
01.65 and 315 No. 01.30), which
describes procedures for repetitively
inspecting each blade spar for cracks
using a 10-power or higher magnifying
glass. Additionally, the Direction
Generale De L’Aviation Civile, which is
the airworthiness authority for France,
has issued AD 98-088—055(A) and 98—
089-038(A), both dated February 25,
1998; and AD 98-170-056(A)R1 and
98-171-039(A)R1, both dated May 6,
1998, to mandate these actions.

Since the unsafe condition described
is likely to exist or develop on other
Eurocopter France Model SA.315B,
SA.316B, SA.316C, SA.319B, and
SE.3160 helicopters of the same type
design, the FAA issued priority letter
AD 98-10-09 to prevent separation of a
blade and subsequent loss of control of
the helicopter. This AD requires, for
blades with 400 or more hours time-in-
service (TIS), within 25 hours TIS,
inspecting each blade spar for cracks

using a dye-penetrant method, and
visually inspecting each blade cuff for
cracks using a 10-power or higher
magnifying glass; and thereafter,
visually inspecting each blade spar with
a 10-power or higher magnifying glass at
intervals not to exceed 25 hours TIS. If
a crack is discovered in either a blade
spar or cuff, removal and replacement of
the blade with an airworthy blade is
required prior to further flight. The
actions are required to be accomplished
in accordance with the service telexes
described previously.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on May 6, 1998 to all
known U.S. owners and operators of
Eurocopter France Model SA.315B,
SA.316B, SA.316C, SA.319B, and
SE.3160 helicopters. These conditions
still exist, and the AD is hereby
published in the Federal Register as an
amendment to section 39.13 of the
Federal Aviation Regulations (14 CFR
39.13) to make it effective to all persons.
The FAA has made two non-substantive
changes to the Priority Letter AD which
will neither increase the economic
burden on an operator nor increase the
scope of the AD. The 400 or more hours
TIS threshold provision has been moved
from the compliance paragraph to the
applicability paragraph. Additionally,
Figure 1 has been enhanced to provide
a clearer picture of the affected blade
area.

Previous completion of the
inspections required by AD 98-04-40
constitutes compliance with the initial
blade inspections required by this AD.
The recurring visual inspections
specified in this AD shall begin on or
before 25 hours TIS after the initial
inspections required by either this AD
or AD 98-04-40, whichever occurred
first. If more than 25 hours TIS has
elapsed since the inspections required
by AD 98-04—40, then the recurring
visual inspection specified in this AD
must be accomplished prior to further
flight.

The FAA estimates that 106
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 4 work hours per
helicopter to inspect a blade and 4 work
hours to replace a main rotor blade, if
necessary, and that the average labor
rate is $60 per work hour. Required
parts will cost approximately $49,700
per blade. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $5,319,080
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for the first year, assuming one blade
replacement per helicopter and $25,440
each subsequent year, assuming five
inspections per year and no blade
replacements.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 98—-SW-23-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to

correct an unsafe condition in aircraft,
and that it is not a ““significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-10479 (63 FR
19183, April 17, 1998) and by adding a
new airworthiness directive
Amendment 39-10725 to read as
follows:

AD 98-10-09 Eurocopter France:
Amendment 39-10725. Docket No. 98—
SW-23-AD. Supersedes AD 98-04-40,
Amendment 39-10479, Docket 98—SW-
09-AD.

Applicability: Model SA.315B, SA.316B,
SA.316C, SA.319B, and SE.3160 helicopters,
with main rotor blades, part numbers
3160S11-10000 all dash numbers, 3160S11—
30000 all dash numbers, 3160S11-35000 all
dash numbers, 3160S11-40000 all dash
numbers, 3160S11-45000 all dash numbers,
3160S11-50000 all dash numbers, or
3160S11-55000 all dash numbers, with 400
or more hours time-in-service (TIS), installed,
certificated in any category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the

owner/operator must use the authority
provided in paragraph (f) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required as indicated, unless
accomplished previously.

To prevent separation of a blade and
subsequent loss of control of the helicopter,
accomplish the following:

(a) Within 25 hours TIS, inspect each blade
spar for cracks using a dye-penetrant method
in accordance with paragraphs CC.1 through
CC.4 of the Operational Procedures in
Eurocopter France Service Telex No. 00055/
0034/98, dated February 3, 1998 (Eurocopter
Service Telex: 316/319 No. 01.64 and 315 No.
01.29).

(b) Within 25 hours TIS, visually inspect
the upper and lower surfaces of each blade
cuff for cracks, especially around the
attachment bolts, using a 10-power or higher
magnifying glass.

(c) Within 25 hours TIS from the last
required inspection of each blade spar for
cracks in the area indicated in Figure 1, and
thereafter at intervals not to exceed 25 hours
TIS:

(1) Without removing the blade from the
helicopter, clean each blade root area using
“Teepol” or an equivalent product.

(2) Support the blade tip to eliminate blade
droop while inspecting the lower blade
surface.

(3) Visually inspect each blade spar with
a 10-power or higher magnifying glass along
the hatched area indicated in Figure 1,
beginning on the blade lower surface, then on
the flat section of the trailing edge (B), on the
blade upper surface, and then on the flat
section of the leading edge (A).

(4) Before returning the blades to service,
confirm that there is a sealing bead (1)
around the edge of the blade cuff.

Note 2: Eurocopter France Service Telex
No. 00060/00099/98, dated April 9, 1998
(Eurocopter Service Telex: 316/319 No. 01.65
and 315 No. 01.30) pertains to the subject of
this AD.

(d) If more than 25 hours TIS have elapsed
since the last required inspection of each
blade spar for cracks in the area indicated in
Figure 1, before further flight, conduct the
inspections required by paragraph (c) of this
AD.

(e) If a crack is found in a blade spar or
cuff, remove the blade and replace it with an
airworthy blade prior to further flight.

BILLING CODE 4910-13-U
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(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(9) Special flight permits will not be
issued.

(h) The inspection shall be done in
accordance with paragraphs CC.1 through
CC.4 of the Operational Procedures in
Eurocopter France Service Telex No. 00055/
0034/98, dated February 3, 1998. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
American Eurocopter Corporation, 2701
Forum Drive, Grand Prairie, Texas 75053—
4005, telephone (972) 641-3460, fax (972)
641-3527. Copies may be inspected at the
FAA, Office of the Regional Counsel,
Southwest Region, 2601 Meacham Blvd.,
Room 663, Fort Worth, Texas; or at the Office
of the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(i) This amendment becomes effective on
September 15, 1998, to all persons except
those persons to whom it was made
immediately effective by Priority Letter AD
98-10-09, issued May 6, 1998, which
contained the requirements of this
amendment.

Note 4: The subject of this AD is addressed
in Direction Generale De L’Aviation Civile
(France) AD 98—088-055(A) and 98—089—
038(A), both dated February 25, 1998; and
Direction Generale De L’Aviation Civile
(France) AD 98-170-056(A)R1 and 98-171—
039(A)R1, both dated May 6, 1998.

Issued in Fort Worth, Texas, on August 21,
1998.

Larry M. Kelly,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98-23095 Filed 8-28-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-18-AD; Amendment
39-10726; AD 98-18-10]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company CF6-6 Series
Turbofan Engines

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to General Electric Company
(GE) CF6-6 series turbofan engines, that
requires removal from service of
affected low pressure turbine (LPT)
stage 4 disks prior to reaching new,
reduced cyclic life limits, and
replacement with serviceable parts. This
amendment is prompted by reports of
LPT stage 4 disk cracking in the blade
dovetail slot bottom area. The actions
specified by this AD are intended to
prevent LPT stage 4 disk cracking,
which could result in an uncontained
engine failure and damage to the
aircraft.

DATES: Effective September 30, 1998.
FOR FURTHER INFORMATION CONTACT:
Karen Curtis, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (781) 238-7192,
fax (781) 238—7199.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to General Electric
Company (GE) CF6-6 series turbofan
engines was published in the Federal
Register on May 15, 1998 (63 FR 27001).
That action proposed to require removal
from service of affected low pressure
turbine (LPT) stage 4 disks prior to
reaching new, reduced cyclic life limits,
and replacement with serviceable parts.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter states that they have
already incorporated the GE service
bulletin and gives a cost estimate
compatible with the FAA’s estimate.

One commenter states that it does not
operate any affected engines.

One commenter states that the AD
should establish a “‘cycles since” date
that is at least 7 days after the effective
date of the AD in order to give operators
time to prepare their time tracking
systems. The commenter requests this
change on the basis that without prior
knowledge of the effective date of the
AD, it would be necessary to manually
backtrack records to determine disks
times for a date already passed. The
FAA disagrees. For non-emergency ADs
such as this, the effective date of the AD
must be at least 30 days after the
publication date to allow affected
operators time to prepare. That 30-day
period should provide ample time for
operators to make whatever adjustments
are necessary in tracking systems that

should already keep track of the life
limited parts that operator uses in
service.

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

There are approximately 257 engines
of the affected design in the worldwide
fleet. The FAA estimates that 242
engines installed on aircraft of U.S.
registry will be affected by this AD, and
that required parts, on a prorated basis,
will cost approximately $22,432 per
engine. Based on these figures, the total
cost impact of the AD on U.S. operators
is estimated to be $5,428,544.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air Transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-18-10 General Electric Company:
Amendment 39-10726. Docket 98—ANE—
18-AD.

Applicability: General Electric Company
(GE) CF6-6 series turbofan engines, installed
on but not limited to McDonnell Douglas
DC-10-10 series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (d)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent low pressure turbine (LPT)
stage 4 disk cracking, which could result in
an uncontained engine failure and damage to
the aircraft, accomplish the following:

(a) Remove from service LPT stage 4 disks,
part numbers (P/Ns) 9010M40P01,
9010M40P02, 9010M40P07, 9010M40P09,
and 9010M40P12, and replace with
serviceable parts, in accordance with the
following schedule:

(1) For disks with 12,300 or more cycles
since new (CSN) but less than 24,000 CSN on
the effective date of this AD, remove from
service affected disks at the earliest of the
following:

(i) The next piece-part exposure after the
effective date of this AD; or

(ii) The next engine shop visit after
accumulating 16,500 CSN; or

(i) Within 4,200 cycles in service (CIS)
after the effective date of this AD; or

(iv) Prior to exceeding 24,000 CSN.

(2) For disks with 5,000 or more CSN, but
less than 12,300 CSN, on the effective date
of this AD, remove from service affected
disks at the earlier of the following:

(i) Prior to exceeding 16,500 CSN; or

(if) Within 7,300 CIS after the effective date
of this AD.

(3) For disks with less than 5,000 CSN on
the effective date of this AD, remove from
service affected disks prior to exceeding
12,300 CSN.

(b) This AD establishes a new cyclic
retirement life limit for LPT stage 4 disks of
12,300 CSN. Thereafter, except as provided
in paragraph (d) of this AD, no alternative
cyclic retirement life limits may be approved
for LPT stage 4 disks.

(c) For the purpose of this AD, the
following definitions apply:

(1) An engine shop visit is defined as
separation of a major, static flange.

(2) Piece-part exposure is when the
affected part is completely disassembled in
accordance with the disassembly instructions
in the engine manual or section of the
Instructions for Continued Airworthiness.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(f) This amendment becomes effective on
September 30, 1998.

Issued in Burlington, Massachusetts, on
August 25, 1998.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 98-23362 Filed 8-28-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71
[Airspace Docket No. 98—AWP-19]

Revocation of Class D Airspace; Tustin
MCAS, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Direct final rule; request for
comments.

SUMMARY: This action will revoke the
Class D airspace at Tustin Marine Corps
Air Station (MCAS), CA. In order to
meet federal mandates with regard to
Base Realignment and Closure (BRAC),
the U.S. Marine Corps will cease air
operations at Tustin MCAS on
November 30, 1998, thereby elimination
the criteria for Class D airspace.
EFFECTIVE DATES: 0901 UTC December 3,
1998. Comment date: Comments for
inclusion in the Rules Docket must be
received on or before September 30,
1998.

ADDRESSES: Send comments on the
direct final rule in triplicate to: Federal
Aviation Administration, Attn:
Manager, Airspace Branch, AWP-520,
Docket No. 98—AWP-19, Air Traffic
Division, P.O. Box 92007, Worldway

Postal Center, Los Angeles, California
90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western-Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California 90261.

An informal docket may also be
examined during normal business hours
at the Office of the Manager, Airspace
Branch, Air Traffic Division at the above
address.

FOR FURTHER INFORMATION CONTACT:
Debra Trindle, Air Traffic Division,
Airspace Specialist, AWP-520.10,
Western-Pacific Region, Federal
Aviation Administration, 15000
Aviation Boulevard, Lawndale,
California 90261, telephone (310) 725—
6613.

SUPPLEMENTARY INFORMATION: The
intended effect of this action is to
remove the Class D airspace area
associated with Tustin MCAS. Class D
airspace areas are published in
Paragraph 5000 of FAA Order 7400.9D
dated September 10, 1997, and effective
September 16, 1997, which is
incorporated by reference in 14 CFR
71.1. The Class D airspace designation
listed in this document would be
subsequently removed from this Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and therefore is
issuing it as a direct final rule. This
action removes previously designated
controlled airspace associated with
Tustin MCAS. The intended effect of
this action is to remove controlled
airspace where no longer required.
Unless a written adverse or negative
comment or a written notice of intend
to submit an adverse or negative
comment is received within the
comment period, the regulation will
become effective on the date specified
above. After the close of the comment
period, the FAA will publish a
document in the Federal Register
indicating that no adverse or negative
comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does received, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
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notice of proposed rulemaking,
comments are invited on this rule.
Interested person are invited to
comment on this rule by submitting
such written date, views, or arguments,
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘“Comments to
Docket No. 98—AWP-19.” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Therefore, this regulation—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44

FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air)

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS.

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

Paragraph 500 Class D Airspace

* * * * *

AWP CA D Tustin MCAS, CA [Removed]

* * * * *

Issued in Los Angeles, California, on
August 17, 1998.

Dawna Vicars,

Assistant Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 98-23368 Filed 8-28-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 71

[Airspace Docket No. 98—AWP-20]

Revision of Class E Airspace, San
Diego, North Island NAS, CA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Direct final rule; request for
comments.

SUMMARY: This action will amend the
effective hours of the Class E airspace
extension for San Diego, North Island
Naval Air Station, (NZY) Halsey Field,
CA. In April of 1998 the U.S. Navy
reduced the hours of operation of the
Airport Traffic Control Tower (ATCT) at
NZY. A separate airspace docket has
been published in the Federal Register
amending the effective hours of the NZY
Class D airspace surface area. The Class
E airspace extension operates in
conjunction with the Class D airspace
surface area. The reduction of the ATCT
hours of operation has made this action
necessary. The intended effect of this
action is to modify the effective hours
of the NZY Class E airspace extension
in the legal description of the controlled
airspace. This action does not involve a
change in the dimensions or operating
requirements of that airspace containing
Instrument Flight Rules (IFR) operations
at NZY.

EFFECTIVE DATE: 0901 UTC December 3,
1998. Comment date: Comments for
inclusion in the Rules Docket must be
received on or before September 30,
1998.

ADDRESSES: Send comments on the
direct final rule in triplicate to: Federal
Aviation Administration, Attn:
Manager, Airspace Branch, AWP-520,
Docket No. 98—AWP-20, Air Traffic
Division, P.O. Box 92007, Worldway
Postal Center, Los Angeles, California
90009.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, Western-Pacific Region,
Federal Aviation Administration, Room
6007, 15000 Aviation Boulevard,
Lawndale, California 90261.

An informal docket may also be
examined during normal business hours
at the Office of the Manager, Airspace
Branch, Air Traffic Division at the above
address.

FOR FURTHER INFORMATION CONTACT:
Debra Trindle, Air Traffic Division,
Airspace Specialist, AWP-520, Western-
Pacific Region, Federal Aviation
Administration, 15000 Aviation
Boulevard, Lawndale, California 90261,
telephone (310) 725-6613.
SUPPLEMENTARY INFORMATION: This
action will amend the airspace legal
description to reflect the new operating
hours of the Class E arrival extension of
NZY. The 1998 reduction of the ATCT
hours of operation has made this action
necessary. The intended effect of this
action is to modify the hours of the NZY
Class E airspace area in the legal
description of the controlled airspace.
Class E airspace arrival extensions are
published in Paragraph 6004 of FAA
Order 7400.9D dated September 10,
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1997, and effective September 16, 1997,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document
would be published subsequently in
this Order.

The Direct Final Rule Procedure

The FAA anticipates that this
regulation will not result in adverse or
negative comment and therefore is
issuing it as a direct final rule. Unless
a written adverse or negative comment,
or a written notice of intent to submit
an adverse or negative comment is
received within the comment period,
the regulation will become effective on
the date specified above. After the close
of the comment period, the FAA will
publish a document in the Federal
Register indicating that no adverse or
negative comments were received and
confirming the date on which the final
rule will become effective. If the FAA
does receive, within the comment
period, an adverse or negative comment,
or written notice of intent to submit
such a comment, a document
withdrawing the direct final rule will be
published in the Federal Register, and
a notice of proposed rulemaking may be
published with a new comment period.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by a
notice of proposed rulemaking,
comments are invited on this rule.
Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended or withdrawn
in light of the comments received.
Factual information that supports the
commenter’s ideas and suggestions is
extremely helpful in evaluating the
effectiveness of this action and
determining whether additional
rulemaking action would be needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
action will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 98—AWP-20."” The postcard
will be date stamped and returned to the
commenter.

Agency Findings

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is noncontroversial and
unlikely to result in adverse or negative
comments. For the reasons discussed in
the preamble, this regulation only
involves an established body of
technical regulations for which frequent
and routine amendments are necessary
to keep them operationally current.
Therefore, this regulation—(1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
Regulatory Evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule will not have
a significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
CLASS B, CLASS C, CLASS D, AND
CLASS E AIRSPACE AREAS; ROUTES;
AND REPORTING POINTS.

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9E, Airspace
Designations and Reporting Points,
dated September 10, 1997, and effective
September 16, 1997, is amended as
follows:

* * * * *

Paragraph 6004 Class E airspace areas
designated as an extension to a Class D
surface area.

* * * * *

AWP CA E4 San Diego, North Island NAS,
CA [Revised]

San Diego, North Island NAS (Halsey Field),
CA

(Lat. 32°41'57" N, long. 117°12'55" W)
North Island TACAN

(Lat. 32°42'09" N, long. 117°12'58" W)

That airspace extending upward from the
surface within the North Island TACAN 8.7-
mile radius, extending clockwise from a line
1.8 miles north of and parallel to the North
Island TACAN 120° radial clockwise to the
162° radial, excluding the airspace within the
San Diego, CA, Class B airspace area and the
portion within the Imperial Beach NOLF, CA,
Class D airspace area. This Class E airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Airport/Facility Directory.

Issued in Los Angeles, California, on
August 19, 1998.

Dawna Vicars,

Assistant Manager, Air Traffic Division,
Western-Pacific Region.

[FR Doc. 98-23367 Filed 8—-28-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97

[Docket No. 29316; Amdt. No. 1887]
RIN 2120-AA65

Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of changes occurring in
the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
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These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination—1. FAA Rules
Docket, FAA Headquarters Building,
800 Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from: 1. FAA
Public Inquiry Center (APA-200), FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
US Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS—420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd. Oklahoma City,
OK. 73169 (Mail Address: P.O. Box
25082 Oklahoma City, OK. 73125)
telephone: (405) 954-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data
Center (FDC)/Permanent (P) Notices to
Airmen (NOTAM) which are
incorporated by reference in the
amendment under 5 U.S.C. 552(a), 1
CFR part 51, and § 97.20 of the Federal
Aviation’s Regulations (FAR). Materials
incorporated by reference are available
for examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction of charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMSs, the respective FDC/T
NOTAMs have been canceled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPS). In
developing these chart changes to SIAPs
by FDC/P NOTAMs, the TERPS criteria
were applied to only these specific
conditions existing at the affected
airports. All SIAP amendments in this
rule have been previously issued by the
FAA in a National Flight Data Center
(FDC) Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making
them effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the TERPS. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, | find that notice and public
procedure before adopting these SIAPs
are impracticable and contrary to the
public interest and, where applicable,
that good cause exists for making these
SIAPs effective in less than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on August 21,
1998.
Richard O. Gordon,
Acting Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 40103, 40113, 40120,
44701; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§897.23, 97.25, 97.27, 97.29, 97.31, 97.33
[Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME,
or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; §97.31 RADAR SIAPs;
§97.33 RNAV SIAPs; AND §97.35
COPTER SIAPs, identified as follows:

* *

* Effective Upon Publication
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FDC date State City Airport FDC No. SIAP

07/31/98 ...... FL Panama City .................. Panama City-Bay County Intl ............ FDC 8/5393 ILS RWY 14, AMDT 15A.

07/31/98 ...... FL Panama City ........c.cc...... Panama City-Bay County Intl ............ FDC 8/5394 VOR or TACAN or GPS RWY
14, ADMT 15A.

08/04/98 ...... KY Louisville Louisville Intl-Standiford Field FDC 8/5471 ILS RWY 17R, ORIG.

08/04/98 ...... KY Louisville Louisville Intl-Standiford Field FDC 8/5472 GPS RWY 17R, ORIG.

08/06/98 ...... NC North Wilkesboro ........... Wilkes CoUNtY .....cocvevvieeiieenienieeienn FDC 8/5511 ILS RWY 1, ORIG.

08/11/98 ...... CA Murrieta/Temecula ........ Murrieta/Temecula/French Valley ..... FDC 8/5620 GPS RWY 18, ORIG.

08/12/98 ...... OH Columbus ........cccceeernnne. Port Columbus Intl FDC 8/5664 ILS RWY 28R, AMDT 1.

08/12/98 ...... OH Columbus .......cccceevveenne Port Columbus Intl FDC 8/5665 NDB RWY 28R, ORIG-A.

08/13/98 ...... NJ Belmar-Farmingdale ...... Allaire ....ocooeviiiien FDC 8/5719 LOC RWY 14 ORIG.

08/13/98 ...... NJ Belmar-Farmingdale ...... Allaire ... FDC 8/5737 VOR or GPS-A AMDT 2.

08/13/98 ...... TN Arlington ........ccoceeiiene. Arlington Muni ..... FDC 8/5728 NDB or GPS RWY 15 AMDT 8.

08/13/98 ...... TN Memphis ...... Memphis Intl ........ FDC 8/5690 ILS RWY 18R, AMDT 12.

08/13/98 ...... TN Memphis ...... Memphis Intl ............... FDC 8/5691 ILS RWY 18L, AMDT 1.

08/17/98 ...... SD Mobridge Morbridge Muni ............. FDC 8/5849 NDB or GPS RWY 12, AMDT 1.

08/17/98 ...... WL Milwaukee General Mitchell Intl FDC 8/5847 NDB or GPS RWY 7R, AMDT
10A.

08/18/98 ...... FL Ormond Beach .............. Ormond Beach Muni ..........ccccceeees FDC 8/5873 VOR or GPS RWY 17, AMDT
1A.

[FR Doc. 98-23364 Filed 8—-28-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 97

[Docket No. 29315; Amdt. No. 1886]
RIN 2120-AA65

Standard Instrument Approach

Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria, or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.

DATES: An effective date for each SIAP
is specified in the amendatory
provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination—1. FAA Rules
Docket, FAA Headquarters Building,
800 Independence Avenue, SW.,
Washington, DC 10591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Area Office
which originated the SIAP.

For Purchase—Individual SIAP
copies may be obtained from:

1. FAA Public Inquiry Center (APA—
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription—Copies of all SIAPs,
mailed once every 2 weeks, are for sale
by the Superintendent of Documents,
U.S. Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Donald P. Pate, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK 73125),
telephone: (405) 954-4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and §97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are

identified as FAA Forms 8260-3, 8260—
4, and 8260-5. Materials incorporated
by reference are available for
examination or purchase as stated
above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAA ina
National Flight Data Center (NFDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
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Terminal Instrument Approach
Procedures (TERPS). In developing
these SIAPs, the TERPS criteria were
applied to the conditions existing or
anticipated at the affected airports.
Because of the close and immediate
relationship between these SIAPs and
safety in air commerce, | find that notice
and public procedure before adopting
these SIAPs are impracticable and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) Is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air Traffic Control, Airports,
Navigation (Air).

Issued in Washington, DC on August 21,
1998.
Richard O. Gordon,
Acting Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me, part 97 of the
Federal Aviation Regulations (14 CFR
part 97) is amended by establishing,
amending, suspending, or revoking
Standard Instrument Approach
Procedures, effective at 0901 UTC on
the dates specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97 is
revised to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.49(b)(2).

2. Part 97 is amended to read as
follows:

§8§97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME

or TACAN; §97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;
8§97.27 NDB, NDB/DME; §97.29 ILS,
ILS/DME, ISMLS, MLS, MLS/DME,
MLS/RNAYV; §97.31 RADAR SIAPSsS;
§97.33 RNAYV SIAPs; and §97.35
COPTER SIAPs, identified as follows:

* * *Effective September 10, 1998

Shawnee, OK, Shawnee Muni, ILS RWY 17,
Orig

Eugene, OR, Mahlon Sweet Field, ILS RWY
16, Amdt 34

* * *Effective October 8, 1998

Augusta, GA, Daniel Field, RADAR-1, Amdt
6

Greensboro, GA, Greene County Regional,
NDB OR GPS-A, ORIG-A, CANCELLED

Chicago, IL, Merrill C. Meigs, GPS RWY 36,
Amdt 1

Ottumwa, IA, Ottumwa Industrial, ILS RWY
31, Amdt5

Hartford, KY, Ohio County, VOR/DME-A,
Orig

Nantucket, MA, Nantucket Memorial, LOC
BC RWY 6, Amdt 9

Benson, MN, Benson Muni, NDB OR GPS
RWY 14, Amdt 6

Hawley, MN, Hawley Muni, VOR/DME OR
GPS-A, Amdt 1

Hawley, MN, Hawley Muni, GPS RWY 33,
Orig

Olivia, MN, Olivia Regional, VOR/DME OR
GPS-A, Amdt 2

Grand Forks, ND, Grand Forks Intl, LOC BC
RWY 17R, Amdt 12

Grand Forks, ND, Grand Forks Intl, ILS RWY
35L, Amdt 11

Alliance, NE, Alliance Muni, VOR RWY 12,
Amdt 3

Alliance, NE, Alliance Muni, VOR RWY 30,
Amdt 2

Nebraska City, NE, Nebraska City Municipal,
NDB RWY 15, Amdt 1

Nebraska City, NE, Nebraska City Municipal,
NDB RWY 33, Amdt 1

Nebraska City, NE, Nebraska City Municipal,
GPS RWY 33, Amdt 1

Andover, NJ, Aeroflex-Andover, GPS RWY 3,
Orig

Youngstown, OH, Youngstown-Warren
Regional, RADAR-1, Amdt 13

Latrobe, PA, Westmoreland County, NDB
RWY 23, Amdt 13

Latrobe, PA, Westmoreland County, ILS RWY
23, Amdt 15

Latrobe, PA, Westmoreland County, GPS
RWY 5, Orig

Latrobe, PA, Westmoreland County, VOR/
DME RNAV RWY 5, Amdt 1, CANCELLED

Providence, RI, Theodore Francis Green
State, VOR/DME RWY 34, Amdt 5

Providence, RI, Theodore Francis Green
State, ILS/DME RWY 34, Amdt 9

Arlington, TX, Arlington Muni, VOR/DME
RWY 34, Orig

Brownfield, TX, Terry County, GPS RWY 2,
Amdt 1

Dallas, TX, Redbird, VOR OR GPS RWY 31,
Orig

Dallas, TX, Redbird, VOR OR GPS RWY 31,
Amdt 12, CANCELLED

Dallas, TX, Dallas-Fort Worth Intl, ILS RWY
13R, Amdt 5

Dallas, TX, Dallas-Fort Worth Intl, ILS RWY
17L, Amdt 1

Dallas, TX, Dallas-Fort Worth Intl, ILS RWY
17R, Amdt 19

Dallas, TX, Dallas-Fort Worth Intl, ILS RWY
17C, Amdt 7

Dallas, TX, Dallas-Fort Worth Intl, ILS RWY
18L, Amdt 17

Dallas, TX, Dallas-Fort Worth Intl, ILS RWY
35L, Amdt 2

Dallas, TX, Dallas-Fort Worth Intl, ILS RWY
35R, Amdt 1

Dallas, TX, Dallas-Fort Worth Intl, ILS RWY
36L, Amdt 6

Dallas, TX, Dallas-Fort Worth Intl, ILS RWY
36R, Amdt 3

Fort Worth, TX, Fort Worth Meacham Intl,
ILS RWY 16L, Amdt 7

Fort Worth, TX, Fort Worth Meacham Intl,
NDB OR GPS RWY 16L, Amdt 5

Fort Worth, TX, Fort Worth Spinks, VOR/
DME RNAV OR GPS RWY 35L, Orig,
CANCELLED

Fort Worth, TX, Fort Worth Spinks, VOR/
DME RNAV RWY 35L, Orig,

Salt Lake City, UT, Salt Lake City Intl, ILS/
DME RWY 16L, Amdt 12

Salt Lake City, UT, Salt Lake City Intl, ILS/
DME RWY 16R, Amdt 3

Moses Lake, WA, Grant County Intl, VOR-1
RWY 14L, Amdt 1

Moses Lake, WA, Grant County Intl, VOR-3
RWY 14L, Amdt 1

Moses Lake, WA, Grant County Intl, VOR
RWY 22, Amdt 5

Moses Lake, WA, Grant County Intl, VOR
RWY 32R, Amdt 20

Moses Lake, WA, Grant County Intl, NDB
RWY 32R, Amdt 17

Moses Lake, WA, Grant County Intl, ILS
RWY 32R, Amdt 19

Moses Lake, WA, Grant County Intl, VOR
RWY 4, Amdt 6

Moses Lake, WA, Grant County Intl, VOR/
DME RNAV RWY 22, Amdt 1

Cumberland, WI, Cumberland Muni, NDB OR
GPS RWY 9, Amdt 2

Cumberland, WI, Cumberland Muni, GPS
RWY 27, Orig

Friendship/Adams, WI, Adams County
Legion Field, GPS RWY 33, Orig

Superior, WI, Richard I. Bong, GPS RWY 3,
Orig

* * *Effective November 5, 1998

Lee’s Summit, MO, Lee’s Summit Municipal,
VOR-A, Orig

Lee’s Summit, MO, Lee’s Summit Municipal,
VOR/DME-A, Orig, CANCELLED

* * *Effective December 3, 1998

Tioga, ND, Tioga Muni, GPS RWY 30, Orig
[FR Doc. 98-23366 Filed 8—-28-98; 8:45 am]
BILLING CODE 4910-13-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 801
[Docket No. 96N—-0119]

Amended Economic Impact Analysis
of Final Rule Requiring Use of Labeling
on Natural Rubber Containing Devices

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; amended economic
analysis statement.

SUMMARY: The Food and Drug
Administration (FDA) is issuing an
amended economic analysis statement
relating to a final rule that published in
the Federal Register of September 30,
1997 (62 FR 51021), requiring labeling
statements concerning the presence of
natural rubber latex in medical devices.
This rule was issued in response to
numerous reports of severe allergic
reactions and deaths related to a wide
range of medical devices containing
natural rubber. The final rule becomes
effective on September 30, 1998. In
order to allow further comment on the
economic impact of the September 30,
1997, final rule, FDA published in the
Federal Register of June 1, 1998, an
amended economic impact statement,
including an amended initial regulatory
flexibility analysis (IRFA) that it
prepared under the Regulatory
Flexibility Act (RFA), as amended by
the Small Business Regulatory
Enforcement and Fairness Act
(SBREFA). After considering comments
submitted in response to the June 1,
1998, amended economic analysis
statement, FDA is issuing the amended
final economic impact statement,
including an amended final regulatory
flexibility analysis.

DATES: The September 30, 1997, final
rule is effective on September 30, 1998,
except for products that contain natural
rubber latex solely in cold-seal type
packaging. The rule will not apply to
these products for an additional 270
days from the September 30, 1998,
effective date of the final rule.
Elsewhere in this issue of the Federal
Register, FDA is announcing a stay of
the effective date of the September 30,
1997, final rule for these products.
ADDRESSES: References are available in
the Dockets Management Branch (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20852.

FOR FURTHER INFORMATION CONTACT:
Donald E. Marlowe, Center for Devices

and Radiological Health (HFZ-100),
Food and Drug Administration, 5600
Fishers Lane, Rockville, MD 20850,

301-827-4777, FAX 301-827-4787.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of September
30, 1997 (62 FR 51021), FDA published
a final rule (to be codified at 21 CFR
801.437), under its authority in section
505(a) and (f) of the Federal Food, Drug,
and Cosmetic Act (the act) (21 U.S.C.
352(a) and (f)), requiring certain labeling
statements on medical devices that
contain or have packaging that contains
natural rubber. This rule becomes
effective on September 30, 1998. The
agency issued this rule because medical
devices composed of natural rubber may
pose a significant health risk to some
consumers and health care providers
who are sensitized to natural latex
proteins. FDA has received numerous
reports about adverse effects related to
reactions to natural latex proteins
contained in medical devices, including
16 deaths following barium enemas.
These deaths were associated with
anaphylactic reactions to the natural
rubber latex cuff on the tip of barium
enema catheters. Scientific studies and
case reports have documented
sensitivity to natural latex proteins
found in a wide range of medical
devices. It is estimated that 5 to 17
percent of health care workers are
sensitive to latex proteins (Refs. 1
through 5.)

The September 30, 1997, final rule
(hereinafter referred to as the final rule)
specifically requires that devices that
contain natural rubber that is intended
to contact or is likely to contact the
health care worker or patient bear one
or more of four labeling statements,
depending on the type of natural rubber
in the device and depending on whether
the natural rubber is in the device itself
or in its packaging. These statements are
as follows: “This Product Contains Dry
Natural Rubber.”; “Caution: This
Product Contains Natural Rubber Latex
Which May Cause Allergic Reactions.”;
“The Packaging of This Product
Contains Dry Natural Rubber.”; and
“The Packaging of This Product
Contains Natural Rubber Latex Which
May Cause Allergic Reactions.” The
final rule also prohibits the use of the
word “hypoallergenic” on devices that
contain natural rubber latex.

In the June 24, 1996, proposed rule
(61 FR 32618), FDA stated that it did not
believe that the proposed rule would be
a significant regulatory action as defined
by Executive Order 12866, and certified
under the Regulatory Flexibility Act (5
U.S.C. 601-602) that the rule would not

have a significant economic impact on
a substantial number of small entities.
FDA stated that it believed the rule’s
proposed effective date 180 days after
publication would allow manufacturers
to exhaust their existing labeling
supplies.

FDA received comments concerning
the economic impact of the proposed
rule stating that the requirement would
have a major impact on multinational
companies, costing at least $15,000 per
device for labeling. Another comment
stated that the agency underestimated
the impact of the rule, as each
manufacturer will need to draft, review,
and relabel primary and secondary
packages of hundreds, if not thousands
of devices.

Based on FDA'’s information, the
agency responded that it did not agree
that the regulation would require the
relabeling of hundreds or thousands of
devices, and that agency estimates of
relabeling costs were between $1,000 to
$2,000 for each type of device. The
agency also noted that the extended 1
year effective date should allow most
manufacturers to exhaust their current
labeling stock prior to the effective date
of the regulation. On this basis, the
agency stated that the final rule was not
a significant regulatory action under the
Executive Order, and certified that
although a substantial number of small
entities would be affected by the rule,
the estimated $1,000 to $2,000 cost of
implementing the final rule would not
have a significant economic impact on
those entities (62 FR 51021 at 51029).

On October 7, 1997, the Office of the
Chief Counsel for Advocacy of the U.S.
Small Business Administration
submitted a comment stating that the
agency had not supplied data in the
preamble to the final rule to support its
cost estimates. The agency also received
information from industry, subsequent
to the issuance of the final rule,
identifying additional products that
would be subject to the final rule. On
the basis of this information, FDA
issued an amended economic impact
analysis, including an IRFA, and offered
opportunity for further comment before
the implementation of the rule (63 FR
29552). FDA stated that after
consideration of these comments, FDA
will decide whether to issue the rule on
its current effective date, to stay the
effective date of the final rule, and/or
repropose the rule.

I1. Comments to the Amended
Economic Impact Analysis Statement

FDA received three comments to the
amended economic analysis. Two
comments were from the Health
Industry Manufacturers Association
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(HIMA), and the other comment was
from an in vitro diagnostic
manufacturer.

The in vitro diagnostic manufacturer
stated that health care professionals
using in vitro products are trained in
and expected to follow universal
precautions for handling potential
biohazards by wearing protective gloves.
Accordingly, the comment maintained
that health care professionals would not
come into contact with latex in in vitro
diagnostic products.

FDA believes that training in
universal precautions will not prevent
contact with the latex in in vitro
diagnostic products for several reasons.
Contact may occur under a variety of
situations including failure to follow
universal precautions, the absence of
wearing protective gloves during the set
up phase of testing, the retrieval of the
products from storage or packing, or the
disposal of products. While FDA does
not believe that in vitro diagnostic
products may be categorically excluded
from the scope of this rule because of
the universal precautions that may be
undertaken, FDA believes that given the
variety of product designs, there may be
certain in vitro diagnostic products that
may contain latex that are designed in
such a manner as to preclude contact
with the user. Currently, FDA is
unaware of any products that are
designed in such manner. If, however,
there are such products, these products
would not be subject to the final rule.

The in vitro diagnostic manufacturer
and HIMA also commented that if in
vitro diagnostic devices fell within the
scope of the rule, they had not been
included in the amended economic
impact analysis. This omission was an
oversight. FDA referred this comment
and others described below to Eastern
Research Group (ERG), Lexington, MA
for analysis. ERG, after considering
comments to the June 1, 1998, amended
economic impact analysis, has issued an
amended economic impact analysis
which includes in vitro diagnostic
products. The substantive parts of this
analysis are reproduced in their entirety
in Appendix 1 of this document.

HIMA submitted two comments. One
comment requested an extension of the
comment period to the economic impact
analysis until July 31, 1998.
Subsequently, HIMA submitted timely
preliminary substantive comments.

FDA denied the request for an
extension to the comment period. The
public has now had two separate
opportunities to comment on the
economic impact of this rule. Interested
persons had 90 days to respond to the
economic impact statement in the
proposed rule (61 FR 32618). FDA

received only two comments related to
the economic impact of the proposed
rule. The amended economic impact
analysis provided an additional
opportunity for comment on the
economic impact. FDA believes that 30
days is an adequate time to respond to
the comments, particularly given the
fact that this is the second opportunity
for comment.

Moreover, FDA needed to notify the
public whether the comments related to
the costs of the rule would result in a
stay of the rule, a reproposal of the rule,
or whether FDA would retain the
September 30, 1998, effective date. FDA
needed sufficient time to analyze the
comments and publish in the Federal
Register a document notifying the
public of its course of action before the
September 30, 1998, effective date. FDA
believes that allowing until July 31,
1998, for the submission of the second
round of comments would not have
allowed the agency adequate time to
analyze comments and publish in the
Federal Register a document in
sufficient time before the September 30,
1998, effective date of the rule.

While HIMA's request for an
extension was pending, HIMA
submitted timely comments to FDA
from several of its members. The fact
that many HIMA members submitted
responses within the comment period
further demonstrates that the period of
time was adequate for the submission of
comments.

HIMA raised several substantive
comments in its July 1, 1998,
submission. These comments stated that
HIMA was uncertain if the June 1, 1998,
estimate included costs related to the
following items or factors: New plates
and film for each new label, purchasing
or manufacturing new relabeled boxes
and cartons, slow moving inventory or
sterile products that cannot be
repackaged, ‘‘specialty’” products that
are manufactured on an intermittent
basis and kept in inventory for 2 to 3
years, and inability to place sticker
labels on existing inventory for products
that are sterile or carry several layers of
packaging. HIMA also stated that one
member had estimated the total cost per
SKU to be $28,000.

These cost factors stated by HIMA
were considered by ERG and FDA.
Moreover, the figure reported to HIMA
by one member for total cost per SKU
does not affect the conclusions of FDA
and ERG about the economic impact of
this rule. The final ERG report, which is
reproduced in Appendix 1, addresses
these comments in further detail.

HIMA also stated that the agency did
not comply with the Regulatory
Flexibility Act in that it did not publish

the initial regulatory flexibility analysis
at the time of the publication of the
proposed rulemaking. FDA does not
agree. Regulatory flexibility analyses are
only required if there is a significant
impact on a substantial number of small
entities. If an agency certifies there is no
significant impact on a substantial
number of small entities, the agency is
not required to perform an initial or
final regulatory flexibility analysis (5
U.S.C. 605(b)).

In both the proposed and final rules,
FDA certified that under 5 U.S.C. 605(b)
no such analysis was required (61 FR
32618, June 24, 1996; 62 FR 51021 at
51029, September 30, 1997). The first
ERG analysis, as described in the
Federal Register of June 1, 1998, and
the subsequent ERG analysis, as
described below, that responds to
industry comments, supports FDA'’s
conclusion that no regulatory flexibility
analysis under 5 U.S.C. 603 and 604 is
required. Even if such an analysis is
required, FDA believes that the agency
can satisfy the requirements under 5
U.S.C. 603 and 604 by issuing amended
initial and final analyses after a
proposed rule is issued.

I11. Analysis of Impacts

During the course of reexamining the
appropriateness of its certification that
no regulatory flexibility analysis was
required, FDA has already gathered
sufficient information to perform a
regulatory flexibility analysis.
Accordingly, although FDA believes no
regulatory flexibility analysis is required
because there is no significant impact
on a substantial number of small
entities, FDA is providing a final
regulatory flexibility analysis, as
described below, in this amended
economic impact analysis statement.

FDA has examined the impacts of the
final rule under Executive Order 12866,
the Regulatory Flexibility Act (5 U.S.C.
601-612), and the Unfunded Mandates
Reform Act (2 U.S.C 1501 et seq.).
Executive Order 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and,
when regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety, and other advantages;
distributive impacts; and equity). Under
the Regulatory Flexibility Act, if a rule
has a significant impact on a substantial
number of small entities, an agency
must analyze regulatory options that
would minimize any significant impact
of the rule on small entities. Title Il of
the Unfunded Mandates Reform Act (21
U.S.C. 1532) requires that agencies
prepare a written assessment of
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anticipated costs and benefits before
proposing any rule that may result in an
expenditure in any 1 year by State,
local, and tribal governments, in the
aggregate, or by the private sector of
$100 million (adjusted annually for
inflation).

The agency believes that this rule is
consistent with the regulatory
philosophy and principles identified in
Executive Order 12866 and in these two
statutes. The purpose of this rule is to
add labeling statements that will help
ensure the safe and effective use by
health care workers and patients of
natural rubber devices. Potential
benefits include early recognition of
symptoms that could develop into
severe latex allergies, and the
prevention of severe allergic reactions
and death that may occur if persons
who are allergic to natural rubber
inadvertently use natural rubber
devices.

Based on other information referenced
in this document, and on the analysis
performed by the ERG, FDA is issuing
this amended economic analysis
statement. Since the rule does not
impose any mandates on State, local or
tribal governments, or the private sector
that will result in an expenditure in any
1 year of $100 million or more, FDA is
not required to perform a cost-benefit
analysis according to the Unfunded
Mandates Reform Act. The rule is not a
significant regulatory action as defined
by the Executive Order.

ERG amended its report based on
comments received to the June 1, 1998,
amended economic analysis statement.
The final ERG analysis estimated that
this rule will affect approximately 2,340
small businesses. Total annualized
compliance costs for small businesses
are estimated at $4.1 million, which
represent 0.05 percent of revenues for
small medical device manufacturers.
This economic analysis indicates that
this rule will not have a significant
economic impact on a substantial
number of small entities.

The final natural rubber latex labeling
rule would require certain labeling
statements on products that contain
natural rubber latex. This rule would
not invoke new recordkeeping and
reporting requirements. Manufacturers
of several types of products may include
natural rubber latex and therefore be
subject to this rule. Manufacturers of the
products listed in Table 1-1 of the final
ERG report will be subject to the final
rule (63 FR 29552 at 29560).

Manufacturers of natural rubber latex
devices need to employ certain
professional skills to implement the
new labeling requirements. Regulatory
affairs staff will need to identify the

need for a revised label, and coordinate
the labeling review and revision
processes with other departments such
as marketing, medical and legal
departments, and prepare the new
labeling language. Graphic artists and
label layout specialists will prepare the
revised labels. Art work might be
prepared by in-house or external staff.
Once prepared, the revised label is
normally sent to outside vendors who
prepare new printing plates and perform
final printing. The manufacturing
personnel receive and review the final
revised labeling, replace and discard old
inventory, incorporate the new labels
into the material control and inventory
systems, and modify labeling and
packaging equipment as necessary to
accommodate new labels.

V. Steps Taken to Minimize the
Economic Impact on Small Entities and
Regulatory Alternatives Examined

FDA has analyzed several alternatives
and taken several steps to minimize the
economic impact of this final rule on
small entities. FDA did not receive any
comments regarding proposed
regulatory alternatives in response to
the June 1, 1998, amended economic
analysis statement. As discussed
previously, FDA received a comment
asking for clarification regarding the
applicability of the final rule to in vitro
diagnostic products, a request for an
extension of the comment period, and
several questions from HIMA relating to
costs analysis issues. FDA’s response to
those comments is discussed in section
Il of this document.

A. Application of the Rule to
Combination Products and Packaging

Although FDA did not receive any
comments to the June 1, 1998, amended
economic analysis statement proposing
any regulatory alternatives, FDA did
receive requests from industry, since
publication of the final rule, for
alternative approaches regarding the
applicability of the rule. FDA
considered both these alternatives, and
modified the application of the rule
under these requests in a manner that
reduces the economic impact of the rule
on industry, including small entities.

First, FDA received comments from
industry requesting that the rule does
not apply to combination products
containing device components that had
previously been regulated solely as
drugs or biologics. In the Federal
Register of May 6, 1998 (63 FR 24934),
FDA issued a document stating that
upon consideration of these comments
and the need to provide a uniform
labeling approach for all drug and
biological products, including

combination products, the agency did
not intend to apply the final rule to
combination products currently
regulated as drugs or biologics, and
instead intends to initiate a separate
proceeding to propose rulemaking
requirements for labeling statements on
natural rubber-containing products
regulated as drugs and biologics,
including combination products,
currently regulated under drug or
biologic authorities.

Second, onJune 5, 1998, HIMA
submitted a citizen petition requesting a
stay of the implementation of the final
rule as it pertains to packaging (Ref. 6).
As a basis for the stay, HIMA cited
several grounds, including assertions
that many manufacturers were confused
as to the applicability of the rule to cold
seal packaging, and, therefore, needed
additional time to come into compliance
with the new labeling requirements.

On June 19, 1998, FDA responded to
this petition by stating it would stay the
effective date of the latex labeling
statements required by the final rule for
cold-seal packaging for an additional
270 days from the September 30, 1998,
effective date of the final rule. The stay
of the effective date for the provisions
of the September 30, 1997, final rule as
they relate to cold-seal packaging is
published elsewhere in this issue of the
Federal Register. FDA is not granting a
stay of the effective date for all
packaging because of the evidence of
serious risks latex poses for certain
individuals and the need to inform
those individuals of the presence of
natural rubber latex in devices (Ref. 7).

B. Voluntary Compliance

FDA could have issued guidance
stating FDA considered statements
about the presence of natural rubber
necessary to comply with existing
general statutory and regulatory
prohibitions against false and
misleading labeling (section 505(a) of
the act), and failure to provide adequate
directions for use (section 505(f)). Given
the significant health risks associated
with natural rubber products, FDA does
not believe that existing general
statutory labeling authority and
regulations provide adequate protection
to ensure that health care workers and
patients are warned about the risks
associated with natural rubber.

Without the final regulation,
manufacturers may not provide any
information at all. The ERG report and
FDA'’s own experience indicate that
some manufacturers never voluntarily
revise their labeling. Even if it could be
assumed that all manufacturers would
voluntarily provide some labeling
information about the presence of
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natural rubber, such information is
likely to be presented in a variety of
ways that may confuse consumers and
limit the effectiveness of the natural
rubber statement. FDA believes that the
provision of consistent, accurate
information to consumers is critical.
FDA believes that this regulation, which
provides accurate, consistent
information in a standardized manner,
will assure that the safety information is
communicated effectively to the public.

C. Implementation Periods

FDA considered various
implementation periods for the effective
date after the issuance of the final rule.
The June 24, 1996, proposed rule
proposed an effective date 6 months
after the publication of the final rule.
The final rule has reduced the impact
on small businesses by extending the
effective date to 1 year after issuance of
the final rule for all products, except
those containing natural rubber latex
solely in cold-seal type packaging. For
those products the agency is providing,
for the reasons stated previously, an
additional 270 days to comply with the
rule.

Based on the ERG report figures, the
total industry cost of compliance for this
rule with a 1-year implementation
period is $64.1 million. This figure may
be somewhat higher than actual costs
because of the extension for compliance
granted to cold seal packaged products,
however FDA did not reduce cost
estimates related to this variable. The
total annualized costs are calculated at
$9.1 million per year. The costs for a 6-
month effective date are 26 percent
greater than a 1-year effective date.
Allowing a 24-month implementation
date would reduce costs by 40 percent.

FDA rejected the 6-month
implementation period and extended
the implementation period to 1 year to
allow manufacturers of products
containing natural rubber latex,
including small businesses, to reduce
costs by depleting existing inventories
and coordinating this labeling change
with other planned labeling changes.
Although costs could further be reduced
by allowing a 24-month implementation
period, FDA believes that the public
need for this information about devices
that pose serious risks justifies rejecting
this alternative.

D. Exempting Small Businesses

FDA has considered the option of
exempting small businesses from the
final regulation. The ERG report
estimates that approximately 83 percent
of the manufacturers of natural rubber
latex products are small businesses.
FDA believes that given that the large

majority of manufacturers of products
containing natural rubber latex are small
businesses, and given the risks
associated with these devices,
exempting small businesses from this
regulation would result in a significant
decrease of consumer protection.
Accordingly, FDA does not believe that
small businesses should be exempt from
this regulation.

E. Allowance of Supplementary
Labeling

FDA could have chosen a regulatory
alternative that would require that all
labeling be directly printed on the
existing packaging and labeling. Such a
regulatory provision would decrease the
possibility that the required statement
would become dislodged during
distribution. Instead, the final rule
allows the use of supplementary
labeling (stickers) to provide the
required labeling information. As noted
in the ERG report, this will allow a
number of firms, including small
businesses, to reduce costs by avoiding
extensive repackaging of existing
product inventory that will not be sold
prior to the end of the regulatory
implementation period. FDA decided to
include this option in the final rule.

F. Requiring a Labeling Statement on
Only One Level of Labeling

Under the provisions of the final rule,
FDA estimates that most devices
covered under the final rule will bear
the required natural rubber statement on
two or three levels of labeling. FDA
considered requiring labeling statements
on only one level of labeling. This
alternative was rejected because of the
importance of the information contained
in the required labeling statements.
Users may not have the necessary
opportunity to read the statement if it is
included only on some levels of
labeling. For some products, especially
those with multiple users, some labeling
may be discarded prior to use by
subsequent consumers. The inclusion of
the statement on each level of labeling
increases the likelihood that consumers
will be aware of the risks posed by the
natural rubber in the product.

V. References

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Kibby, T., and M. Akl, “Prevalence of
Latex Sensitization in a Hospital Employee
Population,” Annals of Allergy, Asthma and
Immunology, 78:41-44, 1997.

2. Kaczmarek, R. G., B. G. Silverman, T. P.
Gross, et al., “Prevalence of Latex-specific IgE

Antibodies in Hospital Personnel,” Annals of
Allergy, Asthma and Immunology, 76:51-56,
1996.

3. Arellano, R., J. Bradley, and G. Sussman,
“Prevalence of Latex Sensitization Among
Hospital Employees Occupationally Exposed
to Latex Gloves,” Anesthesiology, 77:905—
908, 1992.

4. Lagier, F., D. Vervloet, I. Lhernet, et al.,
“Prevalence of Latex Allergy in Operating
Room Nurses,” Journal of Allergy and
Clinical Immunology, 90:319-322, 1992.

5. Yassin, M., M. Lierl, T. Fisher, et al.,
“Latex Allergy in Hospital Employees,”
Annals of Allergy, 72:245-249, 1994.

6. June 5, 1998, HIMA citizen petition
requesting a stay of the implementation of
the final rule as it pertains to packaging.

7.June 19, 1998, FDA response to HIMA
citizen petition requesting stay of the
implementation of the final rule as it pertains
to packaging.

V1. Public Outreach

FDA has conducted extensive public
outreach relating to the final rule to
small businesses. Interactions with the
public on issues relating to this rule are
discussed in detail in the amended
economic analysis statement published
in the Federal Register of June 1, 1998
(63 FR 29552, at 29553 and 29554).

Dated: August 13, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-23304 Filed 8—-28-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 801
[Docket No. 96N-0119]
Natural Rubber-Containing Medical

Devices; User Labeling; Cold Seal
Adhesives Partial Stay

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The final rule for user
labeling requirements for natural
rubber-containing medical devices, 21
CFR 801.437, was published on
September 30, 1997, and becomes
effective on September 30, 1998. The
Food and Drug Administration (FDA) is
adding a note to that rule to stay, for 270
days from the effective date, paragraphs
(f) and (g) as those final rule
requirements relate to device packaging
that uses “‘cold seal’”” adhesives.
Labeling changes required by other
paragraphs of this final rule must be
incorporated in the labeling of devices
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distributed after September 30, 1998,
even if the devices are packaged in
““cold seal” packages. Device packaging
that uses natural rubber only on
adhesives contained in the flaps of
device packaging is not considered
subject to the rule. Manufacturers of
devices packaged with ““cold seal”
adhesives may, if necessary, submit a
petition for an extension of the 270-day
stay.

DATES: Effective September 30, 1998,
until June 27, 1999.

ADDRESSES: Submit written comments
to the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 5630 Fishers Lane, rm.
1061, Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT: John
J. Farnham, Center for Devices and
Radiological Health (HFZ-332), Food
and Drug Administration, 2098 Gaither
Rd., Rockville, MD 20850, 301-594—
4616.

SUPPLEMENTARY INFORMATION: In the
Federal Register of September 30, 1997
(62 FR 51021), FDA issued a final rule
requiring labeling statements on
medical devices, including device
packaging containing natural rubber that
contacts humans. The rule becomes
effective on September 30, 1998. On
June 5, 1998, the Health Industry
Manufacturers Association (HIMA) filed
a citizen petition requesting FDA to stay
implementation of the final rule as it
pertains to adhesives used in packaging,
and packaging in general, of medical
devices. On June 19, 1998, FDA denied
the HIMA petition with respect to
packaging in general but stated FDA
would grant a stay of the effective date
of paragraphs (f) and (g) of §801.437 for
270 days from the effective date of the
final rule as it pertains to device
packaging that uses “cold seal”
adhesives. Labeling changes required by
other paragraphs of the final rule, such
as elimination of the word
“hypoallergenic’ and inclusion of the
latex content statement for devices that
have natural rubber in places other than
the packaging must be incorporated into
the labeling of devices distributed after
September 30, 1998, even if those
devices are packaged in “‘cold seal”
packages. The agency’s response to
HIMA'’s petition also clarified that FDA
does not consider device packaging that
uses natural rubber only on adhesives
contained in the flaps of device
packaging to be subject to the rule
because such adhesives are not intended
and are not likely to contact humans.
The petition from HIMA and the
agency’s response are available for
public examination in the Dockets
Management Branch (address above)

between 9 a.m. and 4 p.m., Monday
through Friday. The agency’s response
is also available on the FDA home page
at http://www.fda.gov/cdrh.

This action is being taken under
FDA'’s authority under 21 CFR 10.35(a).
The Commissioner finds that this stay is
in the public interest.

Therefore, under the Federal Food,
Drug, and Cosmetic Act, and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 801 is
amended as follows:

PART 801—LABELING

1. The authority citation for 21 CFR
part 801 continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
357, 360i, 360j, 371, 374.

2. Section 801.437 is amended by

adding the following note to the end of
the section:

§801.437 User labeling for devices that
contain natural rubber.
* * * * *

Note to §801.437: Paragraphs (f) and (g) are
stayed until June 27, 1999, as those
regulations relate to device packaging that
uses ‘“cold seal”” adhesives.

Dated: August 20, 1998.

William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-23303 Filed 8-28-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD07-98-023]
RIN 2115-AE84

Regulated Navigation Area; San Juan
Harbor, San Juan, PR

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary regulated
navigation area in San Juan Harbor in
the vicinity of La Puntilla in San Juan,
PR. This regulated navigation area is
needed to protect personnel, vessels,
and equipment during the construction
of piers at Coast Guard Base San Juan
from the hazards created by the wakes
of passing vessel traffic. By establishing
this temporary regulation, the Coast
Guard expects to reduce the risk of
personnel injury and property damage.
DATES: This rule is effective from
August 10, 1998, through August 10,
1999.

FOR FURTHER INFORMATION CONTACT:

LT D.R. XIRAU, Assistant Chief Port
Operations Department, USCG Marine
Safety Office San Juan at (787) 729—
6800, ext 320.

SUPPLEMENTARY INFORMATION:

Background and Purpose

These regulations create a temporary
regulated navigation area requiring all
vessels to operate at no-wake speed in
the vicinity of Coast Guard Base San
Juan. These regulations are necessary to
provide for the safety of personnel,
vessels, and equipment during the
construction of several piers at Coast
Guard Base San Juan. Coast Guard Base
San Juan is located at La Puntilla in Old
San Juan, at a junction of major
channels in the San Juan Harbor. The
Coast Guard believes that a significant
risk exists under current conditions
because wakes cause damage to vessels
and the piers, and create major safety
hazards to personnel working on the
piers and on board moored vessels.

Heavy wakes can cause damage to
property while undergoing construction
at Coast Guard Base San Juan. Vessel
hulls, cleats, stanchions, and gangways
have been bent or parted in the past. In
addition, electrical shore ties and
fueling hoses have been pulled loose,
creating very hazardous situations. By
establishing a temporary no-wake speed
zone in the vicinity of La Puntilla, the
risks to personnel and property inherent
to wakes will be minimized during the
construction.

In accordance with 5 U.S.C. 533, a
notice of proposed rulemaking was not
published for this regulation and good
cause exists for making it effective in
less than 30 days from the date of
publication. Following normal
rulemaking procedures would have
been impractical. Construction is
scheduled to begin in a few days and
there was not sufficient time to publish
proposed rules prior to the construction
event nor to provide for a delayed
effective date.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;



46176

Federal Register/Vol. 63, No. 168/Monday, August 31, 1998/Rules and Regulations

February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary as the
regulations only require minimum
steerage way speeds and do not limit the
amount of incoming and outgoing
vessels.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rule will
have a significant economic impact on
a substantial number of small entities.
“Small entities” include independently
owned and operated small businesses
that are not dominant in their field and
that otherwise qualify as “‘small
business concerns” under Section 3 of
the Small Business Act (15 U.S.C. 632).

The Coast Guard certifies under
section 605(b) of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
that this rule will not have a significant
impact on a substantial number of small
entities as there are no limits imposed
on the quantity of incoming or outgoing
vessels.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612 and it has been determined that
the rulemaking does not have sufficient
Federalism implication to warrant the
preparation of a Federalism Assessment.

Environmental Analysis

The Coast Guard has considered the
environmental impact of this action and
has determined pursuant to figure 2—-1,
paragraph (34)(g) of Commandant
Instruction M16475.1C, that this rule is
categorically excluded from further
environmental documentation. A
Categorical Exclusion Determination
and Environmental Analysis Checklist
have been prepared and are available in
the docket for inspection and copying.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reports and recordkeeping
requirements, Security measures,
Waterways.

Temporary Regulations

In consideration of the foregoing, the
Coast Guard amends amend Subpart F

of Part 165 of Title 33, Code of Federal
Regulations, as follows:

PART 165—[AMENDED]

1. The authority citation for Part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04—1, 6.04-6, and 160.5;
49 CFR 1.46.

2. Add a new §165.T07-023 to read
as follows:

§165.T07-023 Regulated Navigation Area;
San Juan Harbor, San Juan, Puerto Rico.

(a) Regulated Area. The following is a
Regulated Navigation Area: All the
waters of San Juan Harbor bounded by
the following geographic coordinates:
Lighted Buoy #11 (LLNR 30805) in
approximate position (18-27.31N. 066—
07.01W; east to Puerto Rico Ports
Authority Pier #3 in approximate
position 18-27.40N. 066—06.43W; south
to Lighted Buoy “A” (LLNR 30845) in
approximate position 18—-26.55N, 066—
06.26W; west to Can Buoy “A” (LLNR
30815) in approximate position 18—
27.01N, 066—-06.59W; and thence north
to the point of origin. All coordinates
referenced use Datum: NAD 83.

(b) Regulations. (1) Unless otherwise
authorized by the Captain of the Port,
San Juan, Puerto Rico, all vessels
operating in the regulated area must
travel at no-wake speed. The general
regulations in § 165.13 of this part
apply. ] )

(2) Violations of this regulated
navigation area should be reported to
the Captain of the Port, San Juan, PR.

(c) Dates. This section is effective
from August 10, 1998 through August
10, 1999.

Dated: August 10, 1998.
R.C. Olsen, Jr.,

Captain U.S. Coast Guard, Commander,
Seventh Coast Guard District, Acting.

[FR Doc. 98-23373 Filed 8-28-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD01-98-115]

RIN AA97

Safety and Security Zones;

Presidential Visit, Martha’s Vineyard,
MA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary moving safety

and security zones, with identical
boundaries, around the President of the
United States during his vacation on
Martha’s Vineyard, Massachusetts. The
security zone is needed to safeguard the
President, the public, and property from
sabotage or other subversive acts,
accidents, or other causes of a similar
nature. The safety zone is necessary to
protect the spectators and the
President’s entourage. Entry into the
zones is prohibited unless authorized by
the Captain of the Port, Providence
Rhode Island or the Coast Guard
Presidential Security Detail Senior Duty
Officer.

DATES: This regulation is effective from
August 17, 1998, through August 31,
1998.

ADDRESSES: Documents relating to this
temporary final rule are available for
inspection and copying at U.S. Coast
Guard Marine Safety Office Providence,
20 Risho Avenue, East Providence, RI
02914. Normal office hours are between
8:00 a.m. and 4:00 p.m., Monday
through Friday, except holidays.

FOR FURTHER INFORMATION CONTACT: LT
Ronald Cantin, U.S. Coast Guard,
Marine Safety Field Office, Cape Cod,
MA, at (508) 968-6556.

SUPPLEMENTARY INFORMATION:

Drafting Information. The principal
person involved in drafting this
document is LT.R.J. Cantin, Project
Manager.

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking was not published
(NPRM) for this regulation and good
cause exists for making it effective in
less than 30 days after Federal Register
publication. Due to the sensitive and
unpredictable nature of the President’s
schedule, the Coast Guard received
insufficient notice to publish proposed
rules in advance of the event.
Publishing a NPRM and delaying its
effective date would be contrary to the
public interest since immediate action is
needed to protect the President and the
public.

Background and Purpose

From August 17, 1998, through
August 31, 1998, President Clinton will
be vacationing on Martha’s Vineyard,
MA. While vacationing, the President
may be involved in myriad activities
including boating or fishing trips,
swimming, jogs along the beach, dinners
at waterfront restaurants, golfing, all of
which will place him on or in close
proximity to the navigable waters of the
United States. This temporary rule
establishes moving safety and security
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zones around the President extending
500 yards in all directions. The zones
will be enforced when the President is
on or near the waters of the United
States.

The zones are needed for the safety
and security of the President and to
protect the public and adjacent areas
from sabotage or other subversive acts,
accidents, or other causes of a similar
nature.

It is not possible to predict the
President’s exact movements on
Martha’s Vineyard. Accordingly, the
Coast Guard Captain of the Port or the
Coast Guard Presidential Security Detail
Senior Duty Officer will enforce these
500 yard safety and security zones in all
directions around the President when
necessary. Notice of the exact location
of the safety and security zones will be
given via loudhailer, channels 16 and 22
VHF, or through Safety Marine
Information Broadcasts, as appropriate.
The safety and security zones have
identical boundaries. All persons, other
than those approved by the Captain of
the Port or the Coast Guard Presidential
Security Detail Senior Duty Officer, will
be prohibited from these zones. The
activation and enforcement of these
zones will be coordinated with the
Secret Service.

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)

(44 FR 11040; February 26, 1979).
The Coast Guard expects the

economic impact of this proposal to be
so minimal that a Regulatory Evaluation
under paragraph 10e of the regulatory
policies and procedures of DOT is
unnecessary. The size of the zones are
the minimum necessary to provide
adequate protection for the President.
The entities most likely to be affected
are individuals wishing to view the
President and pleasure craft engaging in
recreational activities. These
individuals and vessels have ample
space out side of the safety and security
zones to engage in these activities and
therefore they will not be subject to
undue hardship. The zones may impact
ferries or other commercial vessels if the
President is onboard a vessel. If so,
vessels may be allowed to transit
through the zones as necessary so as not
to place undue hardships on these
vessels, provided there is adequate

protection for the President and the
public. Any hardships experienced by
persons or vessels are considered
minimal compared to the national
interest in protecting the President and
the public.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this temporary
rule will have a significant economic
impact on a substantial number of small
entities. “Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘‘small businesses concerns’ under
section 3 of the Small Business Act (15
U.S.C. 632).

For the reasons outlined in the
Regulatory Evaluation, the Coast Guard
expects the impact to be minimal on all
entities. Therefore, the Coast Guard
certified under 5 U.S.C. 605(b) that this
temporary rule, if adopted, will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This temporary rule contains no
collection of information requirements
under that Paperwork Reduction Act (44
U.S.C. 3501).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612, and has determined that
these regulations do not raise sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of these
regulations and concluded that under
figure 2—1, paragraph 34(g) of
Commandant Instruction M16475.1C,
this rule is categorically excluded from
further environmental documentation.
A Categorical Exclusion Determination
and Environmental Analysis Checklist
are included in the docket and is
available for inspection and copying at
the address list under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04-6 and 160.5;
49 CFR 1.46.

2. A temporary section 165.T01-115
is added to read as follows:

§165.T01-115 Safety and Security Zone:
Presidential Visit; Martha's Vineyard, MA.

(a) Location. The following area is a
moving safety zone and a moving
security zone: All areas within a 500
yard radius from the President of the
United States.

(b) Effective Date. This section is
effective from August 17, 1998 through
August 31, 1998. The security and safety
zones established by this section will be
enforced by the Captain of the Port or
the Coast Guard Presidential Security
Detail Senior Duty Officer as necessary
to protect the President and the public.
As appropriate, notice of the location of
this zone may be made via loud hailer,
Channels 16 and 22 VHF, or through
Safety Marine Information Broadcasts.

(c) Regulations. The general
regulations governing safety and
security zones in §8165.23 and 165.33
of this part apply. Entry into the zones
is prohibited unless authorized by the
Captain of the Port Providence or the
Coast Guard Presidential Security Detail
Senior Duty Officer.

Dated: August 14, 1998.
Peter A. Popko,

Captain, U.S. Coast Guard Captain of the
Port.

[FR Doc. 98-23374 Filed 8—-28-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 165
[CGD01-98-114]

RIN AA97

Safety and Security Zone; Presidential
Visit, Martha's Vineyard, MA

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone and
security zone, with identical
boundaries, off the south shore of
Martha’s Vineyard, Massachusetts,
during the President of the United
States’ vacation at the Friedman
residence on Oyster Pond, Martha’s
Vineyard, Massachusetts. The security
zone is needed to safeguard the
President, the public and the area
adjoining the Friedman residence from
sabotage or other subversive acts,
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accidents, or other causes of a similar
nature. The safety zone is needed to
protect spectators and the President’s
entourage. Entry into these zones are
prohibited unless authorized by the
Captain of the Port, Providence, Rhode
Island or the Coast Guard Presidential
Security Detail Senior Duty Officer.
DATES: This regulation is effective from
August 17, 1998, through August 31,
1998.

ADDRESSES: Documents relating to this
temporary final rule are available for
inspection and copying at U.S. Coast
Guard Marine Safety Office Providence,
20 Risho Avenue, East Providence, RI
02914. Normal office hours are between
8 a.m. and 4 p.m., Monday through
Friday, except holidays.

FOR FURTHER INFORMATION CONTACT: LT
Ronald Cantin, U.S. Coast Guard,
Marine Safety Field Office, Cape Cod,
MA, at (508) 968—6556.
SUPPLEMENTARY INFORMATION:

Drafting Information. The principal
person involved in drafting this
document is LT R.J. Cantin, Project
Manager.

Regulatory History

Pursuant to 5 U.S.C. 553, a notice of
proposed rulemaking (NPRM) was not
published for this regulation and good
cause exists for making it effective in
less than 30 days after Federal Register
publication. Due to the sensitive and
unpredictable nature of the President’s
schedule, the Coast Guard received
insufficient notice to publish proposed
rules in advance of the event.
Publishing a NPRM and delaying its
effective date would be contrary to
public interest since immediate action is
needed to protect the President, the
public and the area adjoining the
Friedman residence.

Background and Purpose

From August 17, 1998, to August 31,
1998, President Clinton will be
vacationing on Martha’s Vineyard, MA.
While vacationing, he and his family
will reside at the Friedman residence,
which is located on Oyster Pond, just
inland of the south shore of Martha’s
Vineyard. The safety and security zones
are needed to protect the President and
the public from harmful or subversive
acts in the vicinity of the Friedman
residence. The safety and security zones
have identical boundaries. All persons,
other than those approved by the
Captain of the Port or the Coast Guard
Presidential Security Detail Senior Duty
Officer, will be prohibited from these
zones. They encompass a rectangular
area of water extending approximately
one-half mile along the beach and 500

yards out into the water. The safety and
security zones will be marked by buoys.

Regulatory Evaluation

This temporary rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential costs and benefits under
section 6(a)(3) of that order. It has been
exempted from review by the Office of
Management and Budget under that
order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this proposal to be so minimal
that a Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
The size of the zones are the minimum
necessary to provide adequate
protection for the President. The entities
most likely to be affected are
individuals wishing to view the
President and pleasure craft engaged in
recreational activities. These
individuals and vessels have ample
space outside of the safety and security
zones to engage in these activities and
therefore they will not be subject to
undue hardship. Commercial vessels do
not normally transit the area of the
safety and security zones. Any
hardships experienced by persons or
vessels due to these zones are expected
to be minimal.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this temporary
rule will have a significant economic
impact on a substantial number of small
entities. ““Small entities” include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘“‘small business concerns’ under
section 3 of the Small Business Act (15
U.S.C. 632). For the reasons outlined in
the Regulatory Evaluation, the Coast
Guard expects the impact to be minimal
on all entities. Therefore, the Coast
Guard certifies under 5 U.S.C. 605(b)
that this temporary rule, if adopted, will
not have a significant economic impact
on a substantial number of small
entities.

Collection of Information

This temporary rule contains no
collection of information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501).

Federalism

The Coast Guard has analyzed this
action in accordance with the principles
and criteria contained in Executive
Order 12612, and has determined that
these regulations do not raise sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard has considered the
environmental impact of these
regulations and concluded that under
figure 2-1, paragraph 34(g) of
Commandant Instruction M16475.1C,
this rule is categorically excluded from
further environmental documentation.
A Categorical Exclusion Determination
and Environmental Analysis Checklist
are included in the docket and is
available for inspection and copying at
the address listed under ADDRESSES.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons set out in the
preamble, the Coast Guard amends 33
CFR Part 165 as follows:

PART 165—[AMENDED]

1. The authority citation for part 165
continues to read as follows:

Authority: 33 U.S.C. 1231; 50 U.S.C. 191;
33 CFR 1.05-1(g), 6.04-1, 6.04—6 and 160.5;
49 CFR 1.46.

2. A temporary §165.T01-114 is
added to read as follows:

§165.T01-114 Safety and Security Zone:
Presidential Visit; Martha's Vineyard, MA.

(a) Location. The following area is
both a safety zone and a security zone:
From a point beginning on land at
Latitude 41 degrees 20 minutes 54
seconds N, Longitude 070 degrees 36
minutes 34 seconds W; thence eastward
along the shoreline to a point on land
at Latitude 41 degrees 20 minutes 57
seconds N, Longitude 070 degrees 35
minutes 45 seconds W; thence south
500 yards to an offshore point at
Latitude 41 degrees 20 minutes 42
seconds N, Longitude 070 degrees 46
seconds W; thence west to an offshore
point at Latitude 41 degrees 20 minutes
42 seconds N, Longitude 070 degrees 36
minutes 29 seconds W; thence north to
the beginning point. The
aforementioned offshore points will be
marked by buoys indicating the safety
and security zone.

(b) Effective Date. This section is
effective from August 17, 1998 through
August 31, 1998.
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(c) Regulations. The general
regulations governing safety and
security zones in §§165.23 and 165.33
of this part apply. Entry into these zones
is prohibited unless authorized by the
Captain of the Port, Providence, or the
Coast Guard Presidential Security Detail
Senior Duty Officer.

Dated: August 14, 1998.
Peter A. Popko,

Captain, U.S. Coast Guard, Captain of the
Port.

[FR Doc. 98-23375 Filed 8-28-98; 8:45 am]
BILLING CODE 4910-15-M
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Federal Register
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Monday, August 31, 1998

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 890
RIN 3206-AI37

Federal Employees Health Benefits
Program: Effective Dates

AGENCY: Office of Personnel
Management.
ACTION: Proposed rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing proposed
regulations to change the existing
Federal Employees Health Benefits
(FEHB) Program regulations concerning
the effective date for new enrollments
made by employees during the annual
open season. These regulations would
also change the effective date of open
season changes in enrollment made by
employees, annuitants, former spouses
and individuals enrolled under the
temporary continuation of coverage
(TCC) provisions of FEHB law. The
proposed regulations would standardize
the effective date of most of these new
enrollments or changes in enrollment.
This would make it easier for employing
offices and health plan carriers to
administer the Program and reduce the
potential for error in determining
effective dates.

DATES: Comments must be received on
or before September 30, 1998.
ADDRESSES: Send written comments to
Abby L. Block, Chief, Insurance Policy
and Information Division, Retirement
and Insurance Service, Office of
Personnel Management, P.O. Box 57,
Washington, DC 20044; or deliver to
OPM, Room 3425, 1900 E Street NW.,
Washington, DC; or FAX to (202) 606—
0633.

FOR FURTHER INFORMATION CONTACT: Jay
D. Fritz (202) 606—0004.
SUPPLEMENTARY INFORMATION: The
effective date of new enrollments by
employees during the annual open
season is specified in current
regulations as the first day of the first
pay period that begins in the next

following year and which follows a pay
period during any part of which the
employee is in a pay status. For open
season changes in enrollment by
employees, annuitants, former spouses
and individuals enrolled under TCC, the
effective date is the first day of the first
pay period that begins in January of the
next following year. Under current
regulations, the effective date for
employee enrollments and changes in
enrollment may be different each year
based on which day in January is the
first day of the pay period.

These proposed regulations would
adopt January 1st as the effective date
for all open season new enrollments for
employees in a pay status. For
employees in a non-pay status, an open
season new enrollment must continue to
be effective on the first day of the first
pay period that begins in the next year
which follows a pay period during any
part of which the employee is in a pay
status. The effective date for these
employees cannot be regulated as
January 1st since they may not meet the
requirement of being in a pay status
prior to the January 1st effective date.

These regulations would also adopt
January 1st as the effective date for all
open season changes in enrollment for
employees, regardless of whether or not
they are in a pay status, and for
annuitants, former spouses, and
individuals on TCC.

We believe standardization of the
effective date of new enrollments and
changes in enrollment made during the
annual open season would be consistent
with the effective date of benefits
changes under our contracts with
participating carriers, and would
simplify administration of the FEHB
Program. With the effective date always
being January 1st, there is less chance of
employing offices making errors in
either determining the effective date or
forwarding an incorrect effective date to
the health benefits carriers.
Recordkeeping by the carriers would be
simplified, resulting in less chance of
error in entering data into their
enrollment systems.

The regulations would also bring a
measure of uniformity to the Program as
all enrollees would have the same
effective date for their open season
transactions regardless of their pay
period. Under current regulations, the
Federal agencies that operate with a pay
period different from that used by most

other agencies have different effective
dates. This regulatory change would
make it easier for enrollees since they
would always know that they are
covered by their new plan beginning
January 1st.

These proposed regulations do not
affect government contributions or
employee withholdings for health
insurance premiums. Any change in the
contributions or withholdings brought
about by a new enrollment or change in
enrollment made during the open
season will continue to be effective
beginning on the first day of the first
pay period that begins in January of the
next year. We are not requiring that
employing offices prorate withholdings
and contributions when the January 1st
effective date is not at the beginning of
a pay period as this would create an
administrative burden for both the
employing offices and the carriers.

Under current regulations, when an
individual makes an open season
change from a plan with a deductible
any covered expenses incurred from
January 1st to the effective date of the
open season change count towards the
losing carrier’s prior year deductible.
Enrolled individuals and their family
members are eligible for reimbursement
by the losing carrier for covered
expenses incurred during the current
year if the prior year’s deductible or
family limit on deductibles had
previously been met. Since these
proposed regulations make January 1st
the effective date for all open season
changes in enrollment, this provision is
no longer necessary. We are therefore
removing the provision for deductible
carryover (8890.201(a)(10)) from the
current regulations.

Reduction of Comment Period for
Proposed Rulemaking

I have determined that the comment
period will be thirty days because OPM
must receive public comments on this
new initiative as soon as possible in
order to analyze them, work with
interested parties, and publish a final
regulation prior to the beginning of the
1999 Contract Year.

Regulatory Flexibility Act

| certify that these regulations will not
have a significant economic impact on
a substantial number of small entities
because they primarily affect
administrative procedures for Federal
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agencies and health benefits carriers
that participate in the FEHB Program.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 890

Administrative practice and
procedure, Government employees,
Health facilities, Health insurance,
Health professions, Hostages, Iraq,
Kuwait, Lebanon, Reporting and
recordkeeping requirements,
Retirement.

U.S. Office of Personnel Management.
Janice R. Lachance,
Director.

Accordingly, OPM proposes to amend
5 CFR Part 890 as follows:

PART 890—FEDERAL EMPLOYEES
HEALTH BENEFITS PROGRAM

1. The authority citation for part 890
continues to read as follows:

Authority: 5 U.S.C. 8913; §890.803 also
issued under 50 U.S.C. 403p, 22 U.S.C. 4069c
and 4069c-1; subpart L also issued under
sec. 599C of Pub. L. 101-513, 104 Stat. 2064,
as amended; §890.102 also issued under
sections 11202(f), 11232(e), and 11246 (b)
and (c) of Pub. L. 105-33, 111 Stat. 251.

§890.201 [Amended]

2.1n §890.201, paragraph (a)(10) is
removed and paragraph (a)(11) is
redesignated as paragraph (a)(10).

3. In §890.301, paragraph (f)(4) is
revised to read as follows:

§890.301 Opportunities for employees to

enroll or change enroliment; effective dates.

* * * * *

(f) * X *

(4)(i) An open season new enrollment
for an employee in a pay status takes
effect on the first day of January of the
next year.

(ii) An open season new enrollment
for an employee in a non-pay status
takes effect on the first day of the first
pay period that begins in the next year
and which follows a pay period during
any part of which the employee is in a
pay status.

(iii) An open season change of
enrollment takes effect on the first day
of January of the next year.

* * * * *

4. In 8890.306, paragraph (f)(2) is

revised to read as follows:

§890.306 Opportunities for annuitants to
change enrollment or to reenroll; effective
dates.

* * * * *

(f)* * *

(2) An open season reenrollment or
change of enrollment takes effect on the
first day of January of the next year.

* * * * *

5. In §890.806, paragraph (f)(2) is
revised to read as follows:

§890.806 Opportunities for former
spouses to enroll and change enroliment;
effective dates of enroliment.
* * * * *

(f) * * *

(2) An open season reenrollment or
change of enrollment takes effect on the
first day of January of the next year.

* * * * *

6. In §890.1108, paragraph (e)(2) is

revised to read as follows:

§890.1108 Opportunities to change
enrollment; effective dates.
* * * * *

(e) * X *

(2) An open season change of
enrollment takes effect on the first day
of January of the next year.

* * * * *

[FR Doc. 98-23335 Filed 8-28-98; 8:45 am]
BILLING CODE 6325-01-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 999
[Docket No. FV98-999-1 PR]

Revised Quality and Handling
Requirements and Entry Procedures
for Imported Peanuts for 1999 and
Subsequent Import Periods

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This proposed rule invites
comments on several revisions to the
peanut import regulation effective with
the 1999 and subsequent peanut import
guota periods. The proposed changes
would: Relax certain quality
requirements; modify entry procedures;
revise handling requirements; reduce
the reporting burden; and establish a
new reporting period for peanuts
imported into the United States.
Changes to the quality and handling
requirements are proposed to make the
import requirements consistent, as
required by law, with regulations
covering domestically-produced
peanuts under Marketing Agreement
No. 146 (Agreement). Changes to import
procedures and reporting requirements
are proposed by the Agricultural
Marketing Service (AMS) to improve
efficiency of the importation process,

ease the reporting burden, and provide
importers with more time to meet
peanut import regulation requirements.
This proposal continues safeguard
measures which prevent non-edible
imported peanuts from being used in
human consumption outlets in the
United States. This action would benefit
peanut importers, handlers, and
consumers by helping to ensure that all
peanuts in the domestic marketplace
comply with the same quality standards.
DATES: Comments received by
September 30, 1998 will be considered
prior to issuance of a final rule. The
comment period for information
collections under the Paperwork
Reduction Act of 1995 continues
through October 30, 1998.
ADDRESSES: Interested persons are
invited to submit written comments
concerning this proposed rule.
Comments must be sent to the Docket
Clerk, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, D.C. 20090-6456;
fax: (202) 720-5698, or E-mail:
moabdocketclerk@usda.gov. All
comments should reference the docket
number and the date and page number
of this issue of the Federal Register.
Comments received will be made
available for public inspection in the
Office of the Docket Clerk during regular
business hours. Comments concerning
the amended information collection
under the Paperwork Reduction Act of
1995 should also be sent to the Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, D.C. 20503.
FOR FURTHER INFORMATION CONTACT: Tom
Tichenor, Marketing Specialist,
Marketing Order Administration
Branch, Fruit and Vegetable Programs,
AMS, USDA, P.O. Box 96456, room
2525-S, Washington, D.C. 20090-6456;
telephone: (202) 720-6862, or fax: (202)
720-5698. Small businesses may request
information on compliance with this
regulation by contacting: Jay Guerber at
the same address and fax number,
telephone: (202) 720-2491.
SUPPLEMENTARY INFORMATION: This
proposed rule would amend the peanut
import regulation (7 CFR Part 999.600)
issued June 11, 1996, and published in
the Federal Register (61 FR 31306, June
19, 1996), which regulates the quality of
peanuts imported into the United States.
Amendments to the regulation were
issued December 31, 1996 (62 FR 1269,
January 9, 1997) and September 19,
1997 (62 FR 50243, September 25,
1997).

The import regulation is effective
under subparagraph (f)(2) of section
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108B of the Agricultural Act of 1949 (7
U.S.C. 1445c3) (Act), as amended
November 28, 1990, and August 10,
1993, and section 155 of the Federal
Agriculture Improvement and Reform
Act of 1996 (7 U.S.C. 7271). These
statutes provide that the Secretary of
Agriculture (Secretary) shall require that
all peanuts in the domestic and export
markets fully comply with all quality
standards under Marketing Agreement
No. 146 (7 CFR Part 998) (Agreement),
issued pursuant to the Agricultural
Marketing Agreement Act of 1937
(AMAA), as amended (7 U.S.C. 601—
674). The handling requirements
proposed in this rule are the same as, or
similar to, those recommended by the
Peanut Administrative Committee
(Committee or PAC), the administrative
agency that oversees the Agreement’s
quality assurance program.

This rule has been determined to be
not significant for the purposes of
Executive Order 12866 and therefore
has not been reviewed by the Office of
Management and Budget.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the regulations,
importers of foreign-produced peanuts
must: Follow certain entry procedures
with the U.S. Customs Service (Customs
Service); obtain certification that such
peanuts meet edible quality
requirements or are disposed to non-
edible peanut outlets; and report
disposition of peanuts to AMS within
an established time period. This rule
proposes several changes to the current
regulation to relax quality requirements,
modify entry procedures, and relax
reporting requirements. The rule is not
intended to have retroactive effect. This
rule will not preempt any State or local
laws, regulations, or policies, unless
they present an irreconcilable conflict
with this rule. There are no
administrative procedures which must
be exhausted prior to any judicial
challenge to the provisions of this rule.

Discussion

The peanut import regulation was
issued June 11, 1996. At that time, three
duty free peanut quotas for 1996 had
been filled and no peanuts were entered
under duty for the remainder of 1996.
Therefore, the peanut import regulation
had its first practical application on
January 1, 1997, when the Mexican
peanut quota opened, and again on
April 1, 1997, when Argentine and
“‘other country’ quotas opened. By
international agreements, these three
duty free peanut quotas increase each
year, allowing more foreign-produced
peanuts duty free access to U.S.
markets. For the 1999 peanut quota

year, the Mexican quota will total
approximately 8.7 million pounds (3.95
million kilograms). Argentina’s 1999
peanut quota will total approximately
89 million pounds (40.4 million kg.) and
the quota for all other countries will be
approximately 17.7 million pounds (8
million kg.). The total volume will be
about a 10 percent increase over the
combined 1998 peanut quotas.

The Committee met April 29 and 30,
1997, and recommended relaxations to
the quality and handling requirements
of the domestic peanut program. Those
relaxations have been finalized by the
Department of Agriculture (USDA) and
made effective for domestically-
produced peanuts. Where applicable,
those changes are proposed for imported
peanuts in this rulemaking. The
Committee met a second time on May
27, 1998, and unanimously
recommended no further changes in the
domestic program’s quality
requirements or handling procedures. In
addition, after review of the entry and
certification process, AMS proposes
additional modifications to the import
regulation to increase the efficiency of
the importation procedure and relax
reporting requirements.

Therefore, this rulemaking action
proposes the following modifications to
Section 999.600.

(1) AMS proposes removal of a phrase
in the definition of Negative aflatoxin
content, in Section 999.600, paragraph
(2)(10). The phrase, ““and 25 parts-per-
billion (ppb) or less for non-edible
quality peanuts,” is proposed to be
removed because that action level is no
longer used for non-edible peanuts. This
proposed revision would make the
requirements under these regulations
consistent with those under the
Agreement. Molds such as Aspergillus
flavus (A.flavus) are present naturally in
soil. Aflatoxin is a carcinogen which
may develop from A.flavus which is
more likely to be found on stressed
peanut plants and damaged or defective
kernels than on sound, whole kernels.

Also, in paragraph (a)(15), Marketing
Agreement No. 146 is referred to as the
Peanut Marketing Agreement No. 146.
The word “‘peanut” is not a part of the
title of the Agreement and would be
removed from the definition to make it
technically correct.

(2) AMS proposes to change the
definition of Conditionally released in
Section 999.600, paragraph (a)(16), to
conform with Customs Service
terminology. The current definition
states that peanuts are conditionally
released for further handling “‘before
final release.” The phrase ‘“final
release” is not consistent with Customs
Service terminology and would be

removed to avoid confusion. This
proposal would define conditionally
released as ‘“‘released from U.S. Customs
Service custody for further handling,
sampling, inspection, chemical analysis,
storage, and, if necessary,
reconditioning.” These activities are
conducted to meet the requirements of
the import regulation. If inspection and
certification are not obtained prior to
application for entry, or if peanuts are
not held in Customs Service bonded
storage facilities when inspected, the
peanuts would be conditionally released
for such inspection and needed
reconditioning. Conditional release
would provide more time for importers
to obtain inspection certifications and to
report compliance with the import
regulation.

(3) AMS proposes to remove a
redundant sentence in paragraph (b)(1)
of Section 999.600. The second sentence
states that “‘only Segregation 1 peanuts
may be used for human consumption.”
This sentence is re-stated at the end of
the paragraph and is more appropriately
placed at the end of the paragraph.

(4) Paragraph (c)(2)(i) of the Outgoing
regulation in Section 999.600, currently
states that “‘no importer shall ship or
otherwise dispose’ of imported peanuts
unless the peanuts meet certain import
requirements. The introductory
sentence would be amended by
removing the words “‘ship or
otherwise.” This change would make
the text consistent with the revised text
of corresponding paragraph (a) of
Section 998.200 of the Agreement
regulations.

This modification has the effect of
removing text which allows forwarding
of very high quality imported peanuts to
buyers before receipt of quality
certifications. However, the impact of
this modification is not expected to be
significant. Given the quality of
imported peanuts, importers have been
reluctant to forward lots to buyers prior
to receipt of both grade and aflatoxin
certifications. The risk of having to have
the lot returned for reconditioning is
greater than the benefit of shipping a
few days early. The delays are not
excessive as aflatoxin analyses are
usually completed within two or three
days, and the results faxed back to
importers. Finally, grade and aflatoxin
certifications often are completed before
other Federal agency clearances are
received. Therefore, this modification
would not be expected to have an
impact on the importation process or on
peanut importers. This modification is
made in conjunction with
Recommendation 6.

(5) To be consistent with a recent
change in the Agreement regulation’s
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“Other Edible Quality” table, this rule
proposes to relax the tolerance for
“Unshelled and damaged kernels’ (from
1.50 to 2.00 percent) in the “lots of
splits’ categories specified in Table 1,
“Minimum Grade Requirements’ of
paragraph (c)(1)(i). The new
requirement now matches the tolerance
for “Unshelled and damaged kernels’ as
specified in the U.S. Grade Standards
for Peanuts. Table 1 shows the current
tolerance for unshelled and damaged
kernels as 1.50 percent (the second
column under ““Lots of splits’). The
tolerance would be relaxed to allow for
2.00 percent unshelled and damaged
kernels in split lots. The relaxation in
tolerance of one half of one percent
could reduce the number of imported
peanut lots that need to be
reconditioned to meet outgoing quality
requirements. This could save importers
reconditioning costs and storage costs.
This relaxation already has been made
effective for domestically-produced
peanuts.

(6) This modification would remove
the text of paragraph (c)(1)(ii) and the
first six grade categories in Table 2—
Superior Quality Requirements. The
Committee established Table 2 in the
Agreement regulations several years ago
to qualify higher grade peanut lots for
its indemnification program. However,
the indemnification coverage has been
greatly reduced by recent Committee
actions and the first six grade categories
are no longer certified under the
Agreement. Thus, those grade categories
would be removed from the import
regulation in this rulemaking action.

The final three grade categories in
Table 2 covering domestically-produced
peanuts with not more than 15 percent
sound split kernels still have a small
domestic marketing niche and have
been moved to Table 1 under the
Maximum Limitations category in the
Agreement regulations. To be consistent
with that modification, the last three
imported “with splits’ categories
covering Runners, Virginias, and
Spanish and Valencia with ‘““not more
than 15 percent sound splits” would be
moved to the Minimum Grade
Requirements table in paragraph (c)(1)(i)
of the import regulation. Also, to be
consistent with the other maximum
tolerances in the *“Unshelled peanuts
and damaged kernels”” column, and in
the “Minor defects” column, the
percentage tolerances for the three
transferred categories would be
increased (relaxed) from 1.25 to 1.50
percent and from 2.00 to 2.50 percent,
respectively.

Recommendations 5 and 6 have the
effect of relaxing the minimum quality
requirements of the import regulation,

and, together, simplify grade
requirements by providing only one set
of peanut quality requirements for
human consumption use. While these
proposed changes remove a provision
that allows shipment of high quality lots
to buyers immediately after grading,
given the nature of peanut quality and
importation processes, the proposed
changes would not be expected to delay
shipments or negatively affect the
handling of imported peanuts.

To effectuate the above three changes,
paragraph (c)(1)(i) would be modified by
removing the words “‘ship or
otherwise.” The text and the first six
grade categories of Table 2 in paragraph
(c)(1)(ii) also would be deleted from the
regulation and the last three grade
categories would be moved to the table
in paragraph (c)(1)(i). Paragraph
(c)(1)(iii) would be redesignated as
paragraph (c)(1)(ii) and a conforming
change would be made to that paragraph
by deleting the second sentence which
specifies that samples must be taken
from Superior Quality peanut lots prior
to shipment. Finally, because Table 2
would be deleted, it would not be
necessary to refer to the “Minimum
Grade Requirements’ table as Table 1,
and conforming changes would be made
in paragraph (c)(1)(i), introductory
paragraph (e), and in paragraph (e)(3).

(7) Paragraph (d)(3)(ii) would be
changed to specify a maximum lot size
for farmers stock peanuts. The import
regulation currently specifies the
maximum lot size for farmers stock,
cleaned-inshell and shelled peanuts as
200,000 pounds (90,720 kilograms).
However, the 200,000 pound size limit
is applied only to shelled peanuts under
the Agreement, and is based on an
understanding between the Committee
and the inspection service, reached
some years ago. The maximum lot size
for domestically-produced, farmers
stock peanuts is limited to one
conveyance, or two or more
conveyances with a combined weight
not exceeding 24,000 pounds (10,886
kilograms). The smaller lot size is
established for farmers stock peanuts
because farmers stock peanuts have not
undergone extensive cleaning and
sorting processes and, generally, contain
more foreign material and A.flavus mold
than lots of milled peanuts. Smaller lot
sizes help increase the effectiveness of
sampling variability and assure that the
collected sample is representative of the
entire lot. The 200,000 pound limit for
shelled peanuts is the maximum volume
on which random sampling procedures
can be systematically and accurately
implemented.

Therefore, under this proposal,
foreign-produced peanuts imported in

farmers stock form would be inspected
in single conveyances or combined
conveyances not exceeding a total of
24,000 pounds. Only a small percentage
of the peanuts imported during 1997
and 1998 were imported in farmers
stock form, and all complied with this
maximum lot size. This inspection
practice would help exporters plan their
shipments and should not have a
negative impact on future imports of
farmers stock peanuts. For these
reasons, the second sentence of
paragraph (d)(3)(ii) would be modified
to provide maximum lot size for farmers
stock peanuts.

Paragraph (d)(3)(i)(A) would be
changed to reflect closing of the
inspection office in Yuma, Arizona. The
introductory sentence in paragraph
(d)(3)(i)(B) would be changed to more
accurately reflect the sampling service
provided by some inspection service
offices.

(8) AMS proposes strengthening the
lot identification requirements for
shelled peanuts by adding new
paragraph (d)(4) of the import
regulation. The Agreement regulation
requires Positive Lot Identification (PLI)
generally using tags which are sewn on
each bag or super sack of domestically-
produced shelled peanuts. The PLI tag
is applied after shelling, at the time of
packaging and inspection. The current
import regulation does not require PLI
tags sewn at the time of first inspection
when several hundred thousand pounds
of peanuts arrive at a port-of-entry at
one time. Such a requirement would be
a burden on importers because of the
large volume and lack of equipment,
space, and time needed to sew tags on
individual bags. However, better lot
identification for imported peanuts is
needed to insure integrity of the peanut
import program.

Lot identification practices currently
applied to imported peanuts by the
Federal-State Inspection Service
(inspection service) provide that lots, or
pallets within a lot, be identified by a
tag which is affixed to the lot or pallet.
Such identification does not prevent the
individual bags, sacks, or cartons in the
lot from being tampered with or
exchanged with other bags, sacks, or
cartons. The inspection service cannot
insure integrity of a lot that is only ““lot
identified.” Simple lot identity does not
guarantee that peanuts drawn in a
second sample under an appeal process
come from the same peanut lot or
containers from which the first sample
was drawn.

Therefore, AMS proposes a more
reliable PLI to be applied to shelled
peanuts by the inspector at the time of
first inspection. This may include: (1)
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Wrapping PLI tape around the top layer
of bags or boxes in such a way that no
peanuts could be removed or added; (2)
shrink wrapping pallets or multiple bags
with a PLI sticker applied to the
wrapped pallets or bags; (3) stamping or
stenciling and numbering individual
bags or boxes; (4) affixing a PLI seal to
the door of a shipping container so that
it could not be opened without breaking
the seal; or (5) other methods acceptable
to the inspection service that clearly
identifies the lot, is securely affixed to
the lot, and prevents peanuts from being
removed or added to the lot.

These PLI methods represent
substantially less burdensome and less-
costly procedures than PLI tags sewn on
individual bags. For instance, stenciling
bags with a spray paint is a faster and
much less expensive method of lot
identity that represents an acceptable
alternative to sewing tags on individual
bags. The inspection service office in
Suffolk, Virginia, used stenciling of
imported peanuts in bags during the
1997 and 1998 quota years. These
methods also do not require special
training or equipment and can be
carried out by inspection service
personnel throughout the U.S. These
methods should not require substantial
extra time or material at the time of first
inspection. Increased costs to the
importer should be in the form of a few
extra minutes to wrap pallets or stencil
bags, and would vary with the size and
containerization of each lot. These PLI
methods could increase average storage
costs when warehouse space for
inspection is very limited or when an
unusual amount of movement of lots is
required during lengthy warehouse
storage. However, increased costs
should not be significant in comparison
to overall costs of importation. Also,
importers should benefit from improved
lot identity if a lot needs to have an
appeal inspection or if the Customs
Service were to demand redelivery.

The inspection service currently
works with domestic peanut handlers
and storage warehouses to determine
the most appropriate PLI or lot identity
method to be used. The same
cooperative relationship should apply to
importers. Several factors will dictate
which PLI method should be used: (1)
Size of the lot; (2) storage space on the
wharf or in the warehouse; (3) required,
further movement of the lot prior to
receipt of certification; and (4) other
needs of the importer, wharf or
warehouse operators, or the Customs
Service. Any request for extension of the
reporting period, or appeal inspection,
would include the PLI number or
designation of the lot needing additional
reporting time.

AMS believes that these increased lot
identity practices outweigh the possible
minimal increases in handling or
inspection costs associated with better
lot identification. Tighter lot-identity
requirements would be consistent with
practices currently used by the
inspection service to PLI domestically-
produced peanuts. PLI also would help
importers maintain the integrity of lots,
should questions arise from the Customs
Service after conditional release.

AMS believes that positive lot
identification of inspected lots is
essential in maintaining the integrity of
imported shelled lots after first
inspection. Lots failing grade and
aflatoxin certifications can be appealed
pursuant to current paragraph (d)(5). In
the appeal process, the lot is sampled a
second time. Without PLI, there is no
guarantee that peanuts sampled under
an appeal inspection are the same
peanuts as those which failed initial
inspection. Therefore, a sentence would
be added to current paragraph (d)(5) to
provide that peanut lots which show
evidence of tampering or PLI violation,
would not be eligible for an appeal
inspection.

These PLI methods would be applied
to peanut lots at the first inspection. If
a lot subsequently fails either grade or
aflatoxin analysis, the lot may be sent to
a remilling or blanching operation for
reconditioning. In such cases, PLI of the
lot from the warehouse to the
reconditioning site and during
reconditioning does not have to be
maintained. However, the importer
must maintain information which ties
the reconditioned lot to the original lot.
This information must be provided to
the inspection service upon inspection
after reconditioning. Thus, inspection
surveillance of the lot does not have to
be maintained during reconditioning.
This lot identity procedure is consistent
with the handling requirements for
domestically produced peanuts under
the Agreement.

PLI requirements after reconditioning
also would be updated in this proposal
to make the treatment of reconditioned
imported peanuts consistent with
current industry practice for
domestically-produced peanuts. Under
Agreement requirements, failing lots
that are reconditioned by remilling or
blanching are positive lot identified by
sewing tags on bags and by taping and
tagging bulk bins. For shelled peanuts,
the tag is sewn into the closure of the
bag. In plastic bags, the tag is inserted
prior to sealing so that the official stamp
is visible. This is the most efficient PLI
procedure and is currently carried out
by the remiller or blancher at the end of
the remilling and blanching process.

The inspection service certifies the
reconditioned lot based on the PLI tags
applied to bags and bins. Bulk
shipments and bulk bins would be
positive lot identified by sealing the
conveyance and, if in other containers,
sealed by means acceptable to the
inspection service. This proposal would
ensure that the same PLI procedures are
applied to imported peanuts which are
reconditioned by remilling or blanching.
Costs for these PLI measures are covered
in the remilling and blanching charges,
and, thus, would not be expected to
increase costs for importers. Indeed,
some blanching operations used this PLI
method on imported peanuts during
1997 and 1998.

These PLI requirements and
procedures would be established in the
import regulation by adding a new
paragraph (d)(4) and redesignating
current paragraphs (d)(4) and (5) as
(d)(5) and (6), respectively. Also,
references to lot identity in paragraphs
(c), (d), (d)(1) and (9)(6) would be
amended to read ‘‘Positive Lot
Identification.”

It shall be noted that under the
Agreement and import programs, a
failing lot that is reconditioned must be
re-certified for both grade and aflatoxin
content after reconditioning. It does not
matter whether the original lot fails for
grade or aflatoxin analysis; both
analyses must be conducted a second
time. The reconditioned lot is
considered to be a new lot because the
size and quality is different from the
original lot, and the previous lot
identity has been lost. This procedure
was in effect and properly carried out
for reconditioned imported peanuts in
1997 and 1998.

A minor clarification would be added
to redesignated paragraphs (d)(5)(ii) and
(iii). These paragraphs refer to a “‘notice
of sampling” as the inspection service’s
grade certification of shelled peanuts.
The inspection service now commonly
uses the “Milled Peanut Inspection
Certificate,” AMS form FV-184-9A, to
certify the grade quality of shelled
peanuts. That form’s title would be
added to paragraphs (d)(5)(ii) and (iii).

AMS would advise importers that
containers of imported lots of shelled
peanuts may be subdivided prior to
inspection. During the 1997 and 1998
guota years, some containers of shelled
peanuts, when off-loaded and made
available for inspection, revealed wet or
moldy bags. The importers, suspecting
such bags would fail quality
requirements, isolated the wet and
moldy bags apart from other bags in the
container to reduce possible
contamination of good peanuts. This
practice is acceptable and can be done
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at a Customs Service bonded warehouse
without inspection service oversight. If
the moldy bags are held separately in a
Customs Services bonded warehouse
and then re-exported without leaving
Customs Service custody, those moldy
bags do not have to be reported to
AMS—except that the difference in the
volume reported on the stamp-and-fax
form and the volume inspected must be
reported to the inspection service.

However, if the moldy bags are
combined into a separate lot and
identified on an inspection certificate,
or moved out of Customs custody, the
bags are subject to import requirements
and must be reported as separate peanut
lots. If such a lot fails quality
requirements, it may be reconditioned,
disposed to an non-edible peanut outlet
pursuant to import requirements, or re-
exported pursuant to Customs Service
procedures. These dispositions must be
reported to AMS.

(9) The second to the last sentence in
current paragraph (d)(4)(iii) provides
that laboratories shall provide aflatoxin
assay results to the importer. Upon
review, USDA determines that this
sentence is redundant with provisions
in current paragraph (d)(4)(v). Thus, this
proposal would remove the second to
last sentence of current paragraph
(d)(4)(iii). .

(10) Several changes in the regulatory
text would be made regarding reporting
of aflatoxin certifications to AMS.
Current paragraph (d)(4)(iv)(A) provides
that importers ““should” contact one of
the laboratories to arrange for chemical
analyses of imported peanut lots.
However, because chemical analysis is
required under the regulation, the word
“should” does not convey the
mandatory nature of the requirement
that aflatoxin analysis must be
conducted on all imported peanut lots
intended for human consumption. Thus,
the first sentence of redesignated
paragraph (d)(5)(iv)(A) would be revised
to state that importers “‘shall’”’ contact
one of the laboratories to arrange for
chemical analyses.

Current paragraph (d)(4)(v) would be
revised to include the requirement that
importers ‘‘shall cause’ aflatoxin
certifications to be reported to AMS.
The last sentence in current paragraph
(d)(4)(v)(B) would be revised and moved
to redesignated paragraph (d)(5)(v) for
more appropriate placement of the
instructions.

(11) The list of aflatoxin testing
laboratories shown in current paragraph
(d)(4)(iv)(A) would be updated in this
rulemaking action. The laboratory in
Ashburn, Georgia formerly operated by
AMS is now operated privately as a
PAC-approved laboratory. The USDA

laboratory in Dothan, Alabama is now
operated by the Alabama-Federal State
Inspection Service. In addition, three
new laboratories in Headland, Goshen,
and Enterprise, Alabama have been
certified by AMS and approved by the
PAC as Alabama-Federal State
laboratories. The PAC-approved
laboratory in San Antonio, Texas should
be dropped from the list as that
laboratory no longer certifies the
aflatoxin content of peanut lots. Finally,
the name of the AMS office that
operates USDA laboratories and certifies
the private laboratories has been
changed from Science and Technology
Division to Science and Technology
Programs.

The import regulation refers to private
aflatoxin testing laboratories as “PAC-
approved’ because those laboratories
are approved by the Committee to
perform chemical analyses on
domestically-produced peanuts. These
PAC-approved laboratories also may be
referred to as ““designated’’ laboratories.
Whether a laboratory is referred to as
“PAC-approved” or “‘designated,” only
those laboratories listed in redesignated
paragraph (d)(5)(iv)(A) may conduct
aflatoxin content analysis on imported
peanuts.

(12) Another Committee
recommendation to modify the
Agreement regulations would provide
that shelled peanut lots failing quality
requirements because of excessive “fall
through’ may be blanched. Paragraph
(e) of the import regulation prescribes
the corresponding requirement that
imported shelled peanuts failing quality
requirements because of excessive
damage, minor defects, moisture, or
foreign material may be reconditioned
by remilling and/or blanching. This
proposed change would add peanut lots
failing *‘fall through” requirements to
those lots that can be reconditioned by
blanching. After blanching, all such lots
would have to be sampled and certified
as meeting minimum *‘fall through”
requirements prior to disposition to
edible peanut outlets.

This change would be made in
paragraph (e) of Section 999.600 by
adding a new second sentence to the
introductory paragraph providing that
peanuts which fail minimum grade
requirements because of excessive ““fall
through’ may be blanched. For
consistency, the second to last sentence
in introductory paragraph (e) also would
be revised to include minimum “fall
through” requirements as a condition
for human consumption.

(13) A final change to be consistent
with Agreement regulations would
prescribe that shelled peanut lots
meeting the minimum grade

requirements specified in the Minimum
Grade Requirements table, but which
fail aflatoxin requirements, may be
roasted during the blanching process.
After roasting, the peanuts would be
sampled and assayed for aflatoxin
content, and, if meeting aflatoxin
requirements (15 ppb or less), may be
disposed of to human consumption
outlets. The lot would not have to be re-
inspected for grade quality because the
lot would have already met grade
requirements. This modification is a
relaxation of requirements and would be
an optional process for importers who
intend to roast imported peanuts. It
could save time, reduce costs, and
reduce possibilities for damage or split
kernels.

This process was recommended by
the Committee for domestic peanuts
because blanched peanuts, after
sampling and certification, often are
placed back into the blancher to
complete the roasting process. This adds
costs to the roasting process and can
cause additional splits or kernel damage
due to the extra handling of the peanuts.
Also, roasting enhances the blanching
efforts to eliminate aflatoxin, thus
improving the wholesomeness of the
peanuts.

Inspection service oversight of the
blanching process is necessary to
maintain lot identity. However, the
Department believes that the savings
involved in blanching and roasting in
one step and prevention of additional
damage and splits due to excessive
handling are benefits that would
outweigh the costs of inspection service
oversight. Any residual peanuts,
excluding skins and hearts, resulting
from the roasting process, must be red
tagged and disposed of to non-edible
peanut outlets, and so reported to AMS.
This proposal is added as new
paragraph (e)(4) in Section 999.600.
Current paragraph (e)(4) would be
redesignated as (€)(5).

Paragraph (f) Safeguard procedures of
Section 999.600 outlines the steps that
importers must follow when entering
peanuts into U.S. commercial markets.
The stamp-and-fax process helps assure
that AMS will be notified of all peanut
entries. This rule would modify or
remove several requirements of the
current safeguard procedures and
reporting requirements to help
streamline the entry process, ease
reporting burdens, and provide more
time for importers to obtain human
consumption certification. The changes
are proposed after AMS’ review of the
peanut importation process during the
1997 and 1998 quota periods. Where
applicable, the changes are proposed
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with the concurrence of the Customs
Service.

(14) Under the “‘stamp-and-fax”
procedure, importers notify the
inspection service of pending peanut
shipments by faxing or mailing a copy
of the Customs Service entry
documentation to the inspection service
office that will sample the imported
peanut shipment. The first sentence of
paragraph (f)(1) provides that such
documentation must be sent “‘prior to
arrival”’ of the peanuts at the port-of-
entry. However, experience shows that
it may not be possible to send a
completed stamp-and-fax document to
the inspection service “‘prior to arrival”
of the shipment at the port-of-entry.
While it is in the importer’s interest to
give the inspection service advance
notice of inspection, it is not essential
that this be done before arrival of the
shipment at a port. Thus, the first
sentence of paragraph (f)(1) would be
changed to read “Prior to, or upon,
arrival * * *,

The Customs Service will not release
imported peanut lots without entry
documentation stamped by the
inspection service. Further, the
inspection service will not sample and
inspect peanuts that are not covered in
a stamp-and-faxed entry document.

(15) AMS proposes revising paragraph
(f)(1) to change the information that is
currently required on the stamp-and-fax
document. This rule would add the
Customs Service entry number(s) for the
peanut shipment(s) covered in a stamp-
and-fax document. The entry number is
basic Customs Service entry information
and appears on Customs Form 3461
(Entry/Immediate Deliver) which is
commonly used as the stamp-and-fax
document. During the 1997 and 1998
guota periods, the inspection service
recorded the entry number on the grade
certificates, enabling AMS to monitor
imported lots and communicate with
the Customs Service regarding
importers’ compliance with program
requirements.

Experience of the last two import
years shows that different Customs
Service forms may be used in the stamp-
and-fax process. In most cases, Customs
Form 3461 has been used. USDA’s
Animal and Plant Health Inspection
Service (APHIS) Form 368 (Notice of
Arrival) also may be used as a stamp-
and-fax document. In these cases, the
importer or customs broker filing the
stamp-and-fax document must add the
inland destination and contact number
before sending the document to the
inspection service.

The current provision specifies that
the destination location, including city
and street address, be included on the

stamp-and-fax form. The street address
is not necessary as long as the city and
receiving entity is identified. A
telephone contact number also must be
included. Experience shows that the
receiving entities are usually cold
storage warehouses.

The current provision specifies that
the stamp-and-fax document include the
date and time that the peanut shipment
will be inspected at the inland
destination. However, a date and time
for inspection is not always known at
the time of entry, and it is not necessary
that this information be included on the
stamp-and-fax document. The purpose
of the stamp-and-fax is to assure that the
inspection service is aware of every
peanut lot being imported.
Arrangements for the time and date of
the inspection often are made by the
cold storage warehouse after arrival of
the imported lot at the inland
destination.

Therefore, this rule proposes that the
information required on the stamp-and-
fax be amended to include: the Customs
Service entry number; the volume
(weight) of peanuts being imported; the
city, and location of the entity receiving
the peanuts; and a contact name or
number at the destination. Paragraph
(f)(1) would be changed accordingly.

(16) The “‘stamp and fax’ process
would be further modified by removing
the fifth sentence in paragraph (f)(1) that
requires importers to send a copy of the
stamp-and-fax entry document to the
Secretary. AMS can obtain information
on peanut entries from the inspection
service and from the Customs Service
on data tapes. That information
effectively replaces the need for stamp-
and-fax entry documents to be reported
by importers to AMS’ headquarters
office. The change would be made in the
fifth sentence in paragraph (f)(1) by
removing the words ““and send a copy
of the document to the Secretary.” A
similar change also would be made in
the first sentence in paragraph (f)(2) by
removing the words *‘entry document”
from that sentence. This modification
does not change the requirement that
importers must file the stamp and fax
with the inspection service office as
provided in paragraph (f)(1).

Another change regarding the stamp-
and-fax reporting would be made in
paragraph (f)(1). The last sentence
provides that the importer shall cause a
copy of the entry document to
accompany the peanut lot and be
presented to the inspection service *‘at
the inland destination.” The intent of
this requirement was to help inspection
service offices account for all peanut
lots which those offices have authorized
entry by stamp-and-fax. However, the

provision, as currently written, could be
interpreted as meaning that all peanut
lots must be shipped inland for
inspection. This is not the intent of the
provision. Peanuts may be inspected
and certified for human consumption
while at the port-of-entry, free trade
zone, or bonded warehouse adjacent to
the port of entry. If inspected at the port
or free trade zone and certified as
edible, the lot does not have to be seen
again by the inspection service and may
be transported to its intended
destination. Uninspected lots and
failing lots which are sent inland for
inspection or reconditioning must be
accompanied by Customs Service entry
documentation relevant to the lots,
which must be presented to the
inspection service at the time of inland
inspection.

The last sentence in paragraph (f)(1)
would, therefore, be modified to provide
that the entry documentation be
presented at the time of sampling—
whether that sampling is at the port of
entry or at an inland destination. The
last sentence of paragraph (d)(3)(i) also
would be revised to conform with this
clarification.

(17) The import regulation’s reporting
requirements are specified in paragraph
(F)(2) of Section 999.600. Currently,
importers are required to file with the
Secretary entry documents, including
all grade and aflatoxin certifications,
showing that imported peanut lots meet
quality and disposition requirements of
the regulation. Certifications filed by
importers enable AMS to monitor all
imported peanut shipments and ensure
compliance with the regulation’s quality
and disposition requirements. The
reporting requirements can be
burdensome if, as now happens, large
volumes of peanuts are entered
simultaneously when a country’s peanut
import quota is opened.

The inspection service performs all
inspections of imported peanuts, and
AMS has access to all of those grade
certificates. In addition, AMS’ Science
and Technology Programs’ laboratories
conduct chemical analysis of imported
peanut lots, and, thus, AMS has access
to aflatoxin certificates issued by those
laboratories. Through memoranda of
understanding with these offices, AMS’
Marketing Order Administration Branch
(MOAB), which administers the import
regulation, can obtain copies of grade
and aflatoxin certificates issued by the
inspection service and the USDA
laboratories. Therefore, it is not
necessary that importers file inspection
service grade certifications and USDA
laboratory aflatoxin certifications on lots
which meet requirements. Those
certifications can be provided to MOAB
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by the inspection service and
laboratories. Filing of aflatoxin
certifications provided by PAC-
approved private laboratories is
addressed below.

Experience shows that if importers do
not have to file certifications on peanut
lots which meet import requirements, a
large portion of the reporting burden
would be removed. Importer would
continue to be required to report failing
lots and disposition of those failing lots.
AMS believes such a modification of the
reporting requirements would not
reduce the effectiveness of the
regulation’s safeguard procedures or
AMS’ program oversight, because its
compliance efforts focus on failing
peanut lots. Therefore, AMS proposes to
revise paragraph (f)(2) of Section
999.600 to provide that importers file
with AMS only certificates of imported
peanut lots failing quality or aflatoxin
requirements.

This proposed rulemaking action
would update the kind of information
required to be filed by importers, or
others on behalf of importers.

Importers who choose to use PAC
laboratories for aflatoxin certification
must either file those certifications
themselves or direct the private
laboratory to file the certifications with
AMS. Similarly, it is the responsibility
of the importer to either file, or direct
the filing of, documentation covering
such non-edible peanut dispositions.
The first sentence of paragraph (f)(2)
would be revised to require that
importers “‘shall file, or cause to have
filed”” documentation showing
disposition of peanut lots which fail to
meet quality requirements. The phrase
*‘cause to have filed”” would enable
importers to direct the entity to file the
documents on behalf of the importer.

This optional reporting procedure
could reduce importers’ direct reporting
burdens because they would not have to
file the certificates themselves. The cost,
if any, of reporting aflatoxin
certifications to AMS could be included
in the cost of testing. Thus, while
importers would be responsible for the
reporting charges, the additional
reporting costs should be less than the
costs of individual importers filing the
certificates themselves. The
certifications would not have to be
reported individually or on a scheduled
basis, but would have to be filed by the
reporting deadline relevant to each
imported lot. A laboratory could file
certificates from many importers in one
mailing.

As noted above, this proposed
rulemaking would continue importers’
responsibility for reporting, or causing
the reporting of, final disposition of all

failing peanut lots. Proper disposition of
a failing peanut lot could include: (1)
Appeal inspection and analysis which
results in subsequent certification that
the peanut lot meets grade or aflatoxin
requirements; (2) reconditioning
through remilling or blanching of the lot
to meet grade or aflatoxin requirements;
(3) disposition to a non-edible peanut
outlet such as crushing oilmill, animal
feed, or seed use; (4) dumping in a
landfill or otherwise destroying the
peanuts; or (5) re-exportation to another
country.

It is the importer’s responsibility to
insure that the business entity disposing
of non-edible peanuts uses the peanuts
in a non-edible product, and that proof
of such use is reported to AMS. The
business entity could be directed to file
proof of disposition directly to AMS or
send the report to the importer who
would then forward the report to AMS.

Paragraph (f)(2) would also be
modified to clarify the type of
documentation needed to prove such
disposition. AMS requires ‘‘source”
documents as proof of disposition.
Source documents are documents
originating from the business entity
carrying out the actual disposition of the
peanuts. For example: proof of crushing
must be reported by the oilmill
performing the crushing; an animal feed
manufacturer must file proof of receipt
of non-edible peanuts and certify in
writing to the non-edible use of those
peanuts; re-exported peanuts must be
reported on a Customs Service form
showing exportation. These
certifications should be on the business
letterhead of the disposing entity as
proof that it is a “‘source”” document;
i.e., a document prepared by the
originator of the disposition action. If
such a report cannot be obtained from
the disposing entity, the inspection
service may be contacted to assist in
documenting the disposition. For
instance, certification of a landfill
dumping may not be provided by the
landfill. In such case, the inspection
service may be contacted to observe and
certify such disposition. Peanut growers
associations in the Virginia-Carolina,
Southeast, and Southwest also may be
contacted, particularly with regards to
certifying disposition to an oilmill for
crushing.

“*Source” documents must include
reference to the lot number or Customs
Service entry number for the peanut
lot(s) and the volume (weight) being
disposed. For instance, if residual
peanuts are crushed for oil, the importer
must file, or direct the crusher to file,
documentation which shows the name
of the crusher, the failing lot number,
and the weight of residuals crushed. If

crushing is directly observed by a
regional peanut growers association or
the inspection service, documentation
can be provided by those entities. The
volume may reflect several residual lots
commingled for crushing.

“*Source’” documentation of a feed lot
disposition would include certification
that the feed company received
imported peanuts and has, or intends to,
use those peanuts as animal feed. Such
documentation must include, as
required by paragraph (e)(2)(ii) of the
import regulation, an aflatoxin
certificate showing that the peanuts did
not exceed 300 ppb aflatoxin content.

Non-edible peanuts sent to a landfill
also must be reported. If no
documentation can be obtained from the
landfill operator, the inspection service
may be contacted to certify the
dumping.

Documentation of re-exported peanuts
must include a completed Customs
Service form, specific to the peanuts,
verifying exportation from the U.S.

The current regulation specifies bills-
of-lading as documentation that can be
filed in reporting disposition. In
reporting dispositions, many importers
have filed bills of lading showing
residual peanuts were transported to a
crushing facility. However, neither the
importers nor crushers filed proof of
crushing. A bill-of-lading showing
shipment to an oilmill operation is not
sufficient to verify that the residuals
were received by the oilmill and
crushed. Bills-of-lading and transfer
certificates may be filed in conjunction
with other source documents to help
show movement of non-edible peanuts,
but cannot be filed as proof of final non-
edible disposition. Therefore, the terms
“bills-of-lading” and *‘transfer
certificates” would be removed from
paragraph (f)(2) as a document showing
proof of disposition.

Further, some importers have
requested appeal analyses on failing
peanut lots. An appeal inspection
involves resampling and reinspection by
the inspection service and/or aflatoxin
testing laboratory. If the failing lot is
determined to meet requirements upon
an appeal analysis, the importer must
file both the initial failing certificate(s)
and the appeal certificate(s) showing the
same peanut lot ultimately was certified
as meeting quality requirements on
appeal.

Experience with the 1997 and 1998
imports also shows that most failing lots
were reconditioned by blanching. After
reconditioning, the lots are reinspected
and, in most cases, certified for edible
consumption. In reporting
reconditioning of a failing peanut lot,
the importer must account for pickouts
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and other poor quality kernels that are
removed from the lot during the
reconditioning process. For example, if
a 40,000 pound container of peanuts
fails grade requirements, the lot may be
blanched. If the resulting lot, weighing
30,000 pounds, is certified as edible, the
importer must file: (1) The first failing
grade certificate; (2) the first passing
aflatoxin certificate (‘“‘negative” to
aflatoxin); (3) the second passing grade
certificate; (4) the second passing
aflatoxin certificate; and (5) proof of
disposition of the non-edible residuals.

The volume of residual peanuts may
not exactly equal the difference between
the two weights because of
“disappearance’” during the
reconditioning and re-inspection
process. Such disappearance can
include bag weight, skins, moisture
from the blanching, other loss of
kernels, and differences in weighing
scales, which, to the extent practical,
must be documented.

Fees charged for disposition of failing
peanuts must be borne by the importer.

AMS has found that grade and
aflatoxin certificates are the primary
documentation for monitoring edible
and non-edible disposition of imported
peanuts. Tying a disposition back to an
original imported peanut lot may be
difficult without reference to grade and
aflatoxin certificate numbers. Thus, for
compliance purposes, it is necessary
that all reporting of non-edible
disposition include the grade and
aflatoxin certificate numbers of the
original failing lot(s).

Residuals from the remilling or
blanching of several imported peanut
lots belonging to the same importer may
be commingled into a larger, residual
lot. Proof of disposition of a
commingled residual lot must include:
(1) The name and telephone number of
the disposition outlet; (2) lot numbers
from which the residuals were removed,;
and (3) the total weight of the disposed
residual lot. The report must be
sufficient to account for all of the
residual peanuts and identify the lots
from which the residuals were taken.
Residuals from imported peanut lots
cannot be commingled with
domestically-produced residual peanuts
because of the separate compliance and
recordkeeping responsibilities for
domestic peanuts (to the Committee)
and imported peanuts (to AMS).
Certification of PLI issued by the
inspection service may be used to verify
commingling of multiple residual
peanut lots.

During the 1997 and 1998 quotas,
some customs brokers, warehouse
operators, and blanchers failed to
identify the importer of record when

requesting inspections. If the warehouse
or blancher is shown as the applicant
for the inspection and the importer’s
name withheld, AMS has difficulty
matching up certificates and verifying
that the importer has satisfied reporting
requirements. For AMS recordkeeping
purposes, the applicant requesting
inspection must provide the name of the
importer to the inspection service. A
provision to this effect would be added
to the first sentence of paragraph (f)(2).

Because of the extent of these
revisions, the first half of paragraph
(f)(2) would be revised. Crushing, feed,
seed, or burying would be added as
examples of non-edible disposition
outlets. Bills-of-lading and transfer
certificates would be removed as proof
of final disposition. The address to
which disposition documentation must
be filed would remain unchanged.
Finally, current paragraph (d)(4)(v)(B),
which provides that importers file
aflatoxin certificates “‘regardless of the
test result” would be removed to
conform with reduced reporting of only
failing lots.

(18) Paragraph (f)(3) of the peanut
import regulation establishes the period
for importers to obtain inspection and
certification of their imported peanut
lots and report disposition to AMS. The
current reporting period is 23 days after
Customs Service release of the peanut
lot. However, based on the experience of
the 1997 and 1998 import quotas, the
23-day period does not provide enough
time for importers to meet requirements
for all lots and report disposition to
AMS. Indeed, the 23-day reporting
period was extended for the 1997
reports only in a separate rulemaking
(62 FR 50243, September 25, 1997).
Therefore, current paragraph (f)(3) and
the reporting period would be
completely revised.

Because of the high demand for
foreign-produced peanuts, the 1997
Argentine and ‘““other country’ quotas
were filled on the day of opening.
Among other things, this caused a flood
of imported peanuts into clearance
channels at the same time. For the most
part, the inspection service and
aflatoxin labs were able to provide
timely sampling and inspection of
imported peanuts. However, some
importers encountered problems
obtaining wharfage and storage space in
bonded warehouses and other delays in
other clearance processes. Large volume
importers had particular difficulty
coordinating the paperwork required by
different Federal government offices,
and the quality inspections and needed
reconditioning to meet requirements of
the import regulation, 7 CFR Part
999.600.

Therefore, the period for reporting
compliance with the import regulation
is proposed to be extended in this
rulemaking. An extended period would
help alleviate problems encountered
with the large numbers of lots entered
under Argentine and ‘““‘other country”
quotas on April 1 each year. The
extended period also would be helpful
for imports of Mexican peanuts, some of
which are farmers stock peanuts
needing the extra steps of shelling,
sorting, and sizing before certification
for edible use.

The reporting period proposed in this
rulemaking action would be 180 days
from the date of release of a lot by the
Customs Service. Lengthening the
reporting period would be
accomplished by providing that all
Customs Service releases of peanuts be
designated as ‘“‘conditional’’ releases.
The 180-day period would be
established as the conditional release
period for Customs Service purposes.

A peanut lot which is inspected and
certified as edible in advance of a
quota’s opening day would be
conditionally released, and would be
subject to the 180-day conditional
release/reporting period. However,
importers would be able to dispose of
those peanuts after receipt of the
required edible certifications and after
conditional release of the lots by the
Customs Service.

Uninspected peanut lots would be
conditionally released under bond,
provided that, within 180 days, those
peanuts be inspected and reported to
AMS as meeting requirements of the
import regulation.

Inspected peanut lots that fail to meet
quality requirements would be
conditionally released for
reconditioning and re-inspection.
Reconditioning and reinspection must
be completed and reported to AMS
within the 180-day conditional release
period. Non-edible disposition of
residual peanuts or pick-outs from the
reconditioning process also must be
reported within the 180-day period.
Positive lot identification would have to
be maintained on these peanuts.

If AMS finds that, after the 180-day
conditional release period expires, an
uninspected or failing peanut lot has not
been reported as meeting import
requirements, AMS would request the
Customs Service to issue a Notice of
Redelivery to the importer. Subsequent
to that request, the Customs Service
would have 30 days to issue, under the
terms of the basic importation bond, a
valid demand for redelivery. Upon
receiving the Notice of Redelivery, the
importer would have 30 days to
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redeliver the unreported or failing
peanuts to the Customs Service.

Current paragraph (f)(3) provides for a
60-day extension of the redelivery
demand period to enable an importer
additional time to meet a redelivery
demand. This provision would be
removed from paragraph (f)(3) because
the Department believes that, with the
extended 180-day conditional release
period, an extension of the redelivery
demand period would not be needed. A
conforming change would be made by
removing the second sentence in
paragraph (f)(4).

Current paragraph (f)(4) also would be
revised to restate the redelivery demand
process. The paragraph also would
continue to include the consequences of
an importer’s failure to comply with
import regulation, i.e., assessment of
liquidated damages equal to the value of
the peanuts involved, under the terms of
the Basic Importation and Entry Bond.
Further, failure to fully comply with
quality and handling requirements or
failure to notify the AMS of disposition
of uninspected or failing imported
peanuts, as required under this section,
may result in a compliance investigation
by AMS. Finally, revised paragraph
(F)(4) includes the proviso that
falsification of reports submitted to
AMS also is a violation of Federal law
and is punishable by fine or
imprisonment, or both.

(19) AMS believes that the need for
extension of the 180-day conditional
release and reporting period should be
significantly reduced because of the
longer reporting period proposed in this
rulemaking. However, new paragraph
(F)(5) would provide for extension of the
reporting period, should an importer be
unable to dispose of a particular peanut
lot within 180 days. This rule proposes
an extension of an additional 60 days,
giving importers a total of 240 days to
meet requirements of the import
regulation.

Unusual circumstances could
necessitate an extended delay in
disposition of an imported peanut lot.
There have been a few instances over
the last two years where failing lots
were set aside and not reconditioned
until months after the initial
inspections. Disposition of farmers stock
peanuts which require shelling and final
outgoing inspection also may require an
extended period of time to complete
shelling and final inspections. In such
instances, the importers needed an
extension of the reporting period. Under
this proposal, the length of the
extension, up to 60 days, would be
specified in the extension request and
would be made by the importer in
writing at the end of the conditional

release period. The extension request
also would specify the lot’s Customs
Service entry number, PLI designation,
volume or weight, and current location.
Requests for extension would be made
to AMS at the address provided in
paragraph (f)(2).

(20) AMS proposes to add a new
paragraph (f)(6) to clarify a procedural
question that arose during the 1997
guota period. Not all peanut lots that
arrive in the U.S. are entered for
consumption. Because of the expected
overfill of the Argentine quota, some
importers placed peanuts in bonded
storage and did not file consumption
entry documents (including a stamp-
and-fax) until after quota allotments
were determined by the Customs
Service. The excess peanuts had to be
either exported to another country, held
in bonded storage for the next year’s
quota, or entered as admittable. Such
peanuts that are held in bonded storage
and subsequently exported from the
U.S. without import application or
stamp-and-fax communication, need not
be reported to AMS. However, if a
peanut lot is included in a stamp-and-
fax document, but is subsequently
exported without being entered by the
Customs Service, the importer must
notify AMS of the export decision and
provide proof of export. The lot must be
so reported even if it is not sampled and
inspected by the inspection service.

With the addition of new paragraphs
(F)(5) and (f)(6), current paragraphs (f)(5)
and (f)(6) would be redesignated as
paragraphs (f)(7) and (f)(8), respectively,
and references to those paragraphs
would be changed accordingly.

In addition, minor additions would be
made in paragraphs (f)(7) and (8) to
clarify the current provisions of those
paragraphs. In paragraph (f)(7), the
words “‘and aflatoxin’ would be
inserted between *‘inspection
certificate(s)” to clarify that the
Secretary may reject a current aflatoxin
certificate as well as grade certificate.
The word “may’’ also would be
removed from the sentence to clarify the
authority of the Secretary to require
reinspections of suspect peanut lots. In
paragraph (f)(8), the second sentence
would be changed by adding the words
“the storage” before the word location
to clarify the requirement that importers
advise AMS of the storage location of
peanuts held in bonded storage for
longer than one month prior to quota
opening.

(21) A clarification would be made to
paragraph (g)(1) Additional
requirements. The second sentence
currently states that all peanuts
presented for entry for human
consumption must be certified as

meeting import requirements. The
phrase “presented for entry”’ can be
misleading in that, as discussed above,
many peanuts presented for entry are
not subsequently imported. AMS
proposes to change the sentence by
replacing the phrase “presented for
entry” with the term “intended” for
human consumption. This clarifies the
purpose for importation. Also, the
phrase “‘prior to such disposition”
would be added to the end of the
sentence to further state that all peanuts
imported for edible use meet those
requirements prior to movement to the
receiver or buyer.

(22) Finally, several minor changes
would be made to paragraph (g)(6) to
clarify and simplify provisions
regarding costs incurred in meeting the
requirements of the import regulation.
The changes would include clarification
that the inspection service and aflatoxin
testing laboratories bill “applicants”
making the request for inspection and
chemical analysis, not only the
importer, as currently stated. Applicants
include customs brokers, storage
warehouses, or other entities acting of
behalf of importers. The list of the types
of chargeable services would be
modified for clarity and simplicity. PLI
certifications would replace
*“certifications of lot identification” to
be in conformance with
Recommendation 8, above.

The Department proposes these
amendments and modifications to the
peanut import regulation, Section
999.600 to update and streamline the
provisions of that regulation.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the information collection
requirements contained in this proposed
rule will be submitted to the Office of
Management and Budget (OMB) for
approval. The information collection
requirements in the current peanut
import regulation were approved by
OMB on September 3, 1996, and
assigned OMB number 0581-0176.

This paperwork burden analysis
applies to only AMS’ peanut import
regulation burden in Section 999.600,
and does not include or supersede other
reporting requirements for imported
peanuts that may be established by
APHIS, the Food and Drug
Administration (FDA), the Customs
Service, or other agencies.

The current burden statement for the
peanut import regulation was developed
and approved before the regulation was
put into effect. The reporting burden is
based on importers, or others acting on
behalf of importers, filing copies of



46190

Federal Register/Vol. 63, No. 168/Monday, August 31, 1998/Proposed Rules

documents necessary to show
compliance with program requirements.
There are no forms to be completed and
filed. The import program’s current
reporting and recordkeeping estimates
are not broken down in OMB’s 0581—
0176 burden statement—making it
difficult to apply comparisons for the
individual changes proposed in this
regulation. Also, because the duty free
guota has increased by approximately
21 percent since the current burden
statement was approved, savings
calculated in this proposal are based on
1999 quota volumes.

The average reporting time for each
response is reduced in this proposal
from 5 minutes to 3.5 minutes. The
current burden was calculated based on
importers filing certificates one at a
time. However, experience shows that
importers generally file documents in
large groups, thus, saving considerable
reporting time. With extended reporting
periods, importers will be able to collect
relevant inspection certificates and
other needed documents and file them
in packages. This reduces the response
time to an estimated 3.5 minutes for
each response—which is used in this
reporting burden.

The current reporting burden
estimates 25 respondents filing 5,000
responses, for a total of 300 burden
hours—an average of 12 reporting hours
per importer. The current recordkeeping
burden is estimated at 25 respondents
and a total of 125 burden recordkeeping
hours—an average of 5 recordkeeping
hours per importer.

This rule proposes to revise the
current information collection burden
based on: (1) Experience of the 1997 and
1998 peanut quota periods; (2) a two-
year increase in peanut quota volume
from 94.8 million to 115.4 million
pounds for 1999, as established by trade
agreements; (3) an estimated 2,650 lots
entered (based on lot sizes of 40,000
pounds for most lots and 200,000
pounds for a small number of lots; (4)
proposed reductions in information
collection requirements; (5) reduced
response time from 5 minutes per
response to 3.5 minutes; (6) reduced
number of respondents (importers) from
25 to 15; and (7) generally good peanut
quality, with an estimated 10 percent of
the lots failing initial quality
requirements.

Reporting burden: The following
proposed changes should reduce the
AMS paperwork reporting burden on
peanut importers.

Recommendation 16: This
recommendation would remove from
paragraph (f)(1) the requirement that
importers must send copies of each
stamp-and-fax document to AMS

headquarters. The intent of the current
requirement was to ensure AMS
headquarters has knowledge of all
peanut imports for monitoring and
compliance purposes. However, this
rule proposes that the inspection service
and aflatoxin testing laboratories
provide copies of all inspection
certificates issued on imported peanuts
(Recommendation 17). In addition, AMS
receives periodic database printouts of
all peanut entries from the Customs
Service. Together, these reports should
be sufficient documentation for AMS
headquarters’ purposes. Therefore, it
would not be necessary that importers
send copies of their stamp-and-fax
documents to AMS headquarters.

Savings: The burden of filing stamp-
and-fax documents with AMS’
headquarters would be completely
eliminated by this proposed rule. The
current burden for reporting stamp-and-
fax documents is factored into the total
program burden of 5,000 hours. Based
on the 1999 quota of 115.4 million
pounds, projected entries of 2,650 lots,
and 5 containers listed on each stamp-
and-fax document, approximately 530
stamp-and-fax documents would be
filed. This number of responses would
be saved if AMS headquarters did not
have to be notified, as proposed. At 5
minutes per filing, the new reporting
burden for reporting stamp-and-fax
would total 44 hours and the savings
would be 44 hours.

Recommendation 17: This
recommendation would reduce the
number of inspection certificates which
importers must report to AMS.
Currently, importers must file copies of
both passing and failing grade and
aflatoxin certificates issued on all
imported peanut lots. Those certificates
are issued by the inspection service and
by AMS and private laboratories. The
certificates can be made available to
AMS by those entities, thus relieving
importers of a significant direct
reporting burden.

Because AMS’ compliance efforts
focus on failing lots, AMS proposes that
importers continue to be required to file
only certificates covering failing peanut
lots. AMS receives copies of passing
certificates from the inspection service
and laboratories as a check on all lots
entered. Approximately 2,650 peanut
lots are expected to be imported under
1999 peanut quotas. For burden-
reporting purposes, this rule estimates
that 10 percent of the imported lots will
fail one or both inspections. Thus,
approximately 265 lots can be expected
to fail quality requirements and will
have to be either reconditioned to meet
requirements, disposed of to non-edible
peanut outlets, or re-exported. The other

90 percent of the lots (2,385 lots) can be
expected to meet quality requirements,
and would not have to be reported.

Recommendation 17 would make two
clarifications. First, the name of the
importer would be entered on filed
inspection certificates, which are
completed by the inspection service.
Often the business requesting the
inspection is not the importer, but
another entity acting on behalf of the
importer. This proposal would clarify
that in such cases, the importer’s
identity should be placed on the
certificate. This would not increase the
reporting burden because the name is
entered by the inspector, not the
importer. Secondly, the
recommendation clarifies that **source”
documents must be used when
reporting disposition of failing lots. This
also is not an increase in requirements,
but a clarification to identify the kinds
of documentation needed to meet the
reporting requirements of this
regulation. The documentation should
be available to importers as part of their
normal business practices.

Savings: If importers are not required
to file certificates on lots meeting
program requirements, a savings of
approximately 4,770 responses would
be realized (2,385 lots, times 2
certificates per lot) and 398 hours saved
(4,770 times 5 minutes per response).
The new reporting burden under
Recommendation 17 would be 4
responses for each of the 265 imported
lots failing requirements, or 1,060 total
responses. At 3.5 minutes per filing, the
total reporting burden for filing
disposition of failing lots only is
projected to be 62 hours. The new
average would be 70 responses and 4
hours per importer. If this proposed
regulation does not become effective,
the 1,999 reporting burden on importers
would be approximately 5,830
responses filed, and, based on 5 minute
reporting time per response, roughly
485 burden hours. Thus,
Recommendation 17 could result in an
estimated savings of roughly 4,770
responses and 423 burden hours in
1999.

Recommendation 18: A small portion
of the 5,000 hours under the current
reporting burden accounts for importers
filing requests for extension of the
reporting period. Recommendation 18
would extend the reporting period from
23 days after entry to 180 days after
conditional release by the Customs
Service. The 23-day period proved to be
too short for reporting most imported
lots, forcing importers to request
extensions on nearly all lots imported
during 1997 and 1998. Extension of the
reporting period to 180 days should
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alleviate the need to file requests for
extension for almost all imported
peanut lots. In addition, extension of the
reporting period also should affect an
importer’s reporting burden because,
with more time to meet requirements,
an importer would be able to collect
certificates as the lots are certified, and
file all certificates on failing lots at one
time, thus saving the burden of
reporting individual lots. After deadline
extensions were granted by AMS during
the 1997 and 1998 quota periods,
importers filed outstanding reports in
groups.

Savings: Extending the reporting
period from 23 days to 180 days means
importers would likely not have to
request extensions and they would be
able to combine the failing lot
certificates into fewer reports. Savings
from the proposed reduction in the
reporting burden is factored into the
estimate of Recommendation 17.

Recommendations 10, 15, and 20
would clarify reporting requirements
but not change the burden.
Recommendation 10 would clarify that
importers may designate other entities
(aflatoxin testing laboratories, customs
import brokers, warehouses, blanchers,
crushers, etc.) to file certificates and
reports on their behalf. This reporting
may be done as a part of the business
contract between the importer and the
service-provider at little or no cost to
the importer, thus relieving the importer
of the reporting burden.
Recommendation 15 would clarify the
information that is needed on stamp-
and-fax documents. This change in
information needed would not increase
the time needed to complete the stamp-
and-fax document or the reporting
burden. Recommendation 20 would
clarify that if peanuts are not covered in
a stamp-and-fax document and are not
inspected—but are subsequently
exported—those peanuts should not be
reported.

Total average savings, reporting
burden: This proposed rule could
represent an annual savings of
approximately 5,300 responses and 467
reporting hours.

The savings may be only a few
minutes for small importers who import
a few containers of peanuts. A large
importer of 8 million pounds of
peanuts—200 lots with 20 lots failing
requirements—could have the following
reporting burden in 1999 (vs. the
current burden estimate in parentheses):
40 stamp-and-fax notices (80 stamp-and-
fax notices); O certificates on passing
lots (360 certificates on passing lots); 80
certificates on failing lots (80 certificates
on failing lots); O deadline extensions
(40 deadline extensions); total 120

reports filed (total 560 reports filed); 8
hours reporting burden (46.6 hours
reporting burden). These are rough
estimates for general comparison
purposes only.

Recordkeeping burden: In addition to
the reporting requirements, Section
999.600 requires that importers retain
copies of certifications and entry
documentation for not less than two
years after the calendar year of
acquisition. Customs Service document
retention requirements are five years.
While the importers would not file
grade and aflatoxin certificates on
passing lots, they must store that
information for AMS and the Customs
Service. The current recordkeeping
burden totals 125 hours, based on 25
respondents retaining records—an
average of 5 recordkeeping hours per
importer. The revised recordkeeping
burden, based on the 21 percent
increase in the quota volume and 15
record keepers, would be 151 hours for
an average of 10 recordkeeping hours
per importer.

Cumulative new burden: This
proposed rule would require a new
annual reporting and total
recordkeeping burden for OMB number
0581-0176 of 1590 responses and 257
hours. This compares to the current
burden of 5,000 responses and 425
hours. The proposed new burden would
average 106 annual responses and 17
burden hours for each peanut importer.
The burden hours per importer is
increased because the estimated number
of importers is sharply reduced.

Comments to this amended
Paperwork Reduction Act burden
should reference this proposed
regulation and the date and page
number of this Federal Register.
Comments should be submitted to the
Desk Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, D.C., 20503. OMB is
required to make a decision concerning
the collection of information contained
in this rule between 30 and 60 days after
submission to OMB. Therefore, a
comment to OMB is best assured of
having full effect if OMB receives it
within 30 days of publication. This does
not affect the deadline for the public to
comment on the rule.

Comments on proposed reduction of
the paperwork burden also should be
submitted to the Department in care of
the Docket Clerk, Fruit and Vegetable
Programs, AMS, USDA, P.O. Box 96456,
room 2523-S, Washington, DC 20090—
6456; fax: (202) 720-5698, or E-mail:
moabdocketclerk@usda.gov. All
comments received will also become a
matter of public record.

Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
AMS has considered the economic
impact of the import regulation on small
entities and whether these proposed
changes to the regulation would
disproportionately or unfairly effect
small entities. The purpose of the RFA
is to fit regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Accordingly, AMS has prepared the
following initial regulatory flexibility
analysis.

The import regulation is required by
law—subparagraph (f)(2) of Section
108B of the Agricultural Act of 1949, as
amended, and the Federal Agriculture
Improvement and Reform Act of 1996.
Subparagraph (f)(2) mandates that the
Secretary shall require that “‘all peanuts
in the domestic and export marketplace
fully comply with quality standards
under Marketing Agreement 146.”
Handling requirements similar to those
established under the Agreement also
are established in the import regulation,
to the extent necessary to assure
comparability of quality standards. The
import regulation was issued June 11,
1996 (61 FR 31306, June 19, 1996) with
the intent to minimize the regulatory
burden on importers. An amendment
was issued December 31, 1996, (62 FR
1269, January 9, 1997), to conform to
changes in the Agreement regulations
and to add necessary storage reporting
requirements.

Experience of the 1997 and 1998
peanut quota periods shows that
approximately 15 business entities
imported peanuts and were subject to
this import regulation. Importers appear
to cover a broad range of business
entities, including fresh and processed
food handlers, and both large and small
commodity brokers who buy
agricultural products on behalf of
others. Small agricultural service firms
have been defined by the Small
Business Administration (13 CFR
121.601) as those having annual receipts
of less than $5,000,000, and small
agricultural producers are defined as
those having annual receipts of less than
$500,000. Less than one third of the
importers appear to be small business
entities. The majority of peanut
importers are large business entities
under this definition. AMS is not aware
of any peanut producers (farmers) who
imported peanuts during these quota
years.

The 1997 and 1998 peanut quota
years were the first two years that
imported peanuts have been regulated
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under 7 CFR Part 999.600. Analysis of
the regulatory impact of the regulation
is complicated by several factors.
Peanuts are imported from at least half
a dozen countries and can be imported
in inshell, shelled, or cleaned-inshell
forms. This makes it difficult to
compare the costs of importation with
purchase price of the product. The costs
of importation can vary greatly, with
significant cost factors being
transportation distance, shipment
method, wharf fees, demurrage costs,
storage charges, and the quality of the
peanuts imported.

The proposed amendments to the
import regulation in this rulemaking
action are recommended for the
following reasons. Five changes are
proposed to conform with changing
Agreement requirements (relaxing the
tolerance for unshelled and damaged
kernels; allowing lots with excessive
fall-through peanuts to be blanched; and
allowing failing lots to be roasted during
blanching without requiring grade re-
inspection). Seventeen changes are
proposed by AMS to update, clarify, and
reduce the importation procedures and
reporting requirements specified in the
regulation. Of the 17 changes, three
relax reporting requirements by
removing nearly 90 percent of the
documents that must be filed and
extending the reporting period to ease
the time pressures for those documents
that must be filed. The AMS changes
would improve oversight of imported
peanut lots, increase quality assurance,
and correct misunderstandings of
importation procedures.

All of these proposed changes are
intended to apply uniformly to both
large and small importers. None are
intended to, or are expected to,
disproportionately affect small
importers. The changes would have the
following regulatory impact on
importers.

Recommendation 1 would make two
changes in definitions. The first change
would remove reference to an out-of-
date aflatoxin level for non-edible
peanuts in paragraph (a)(10) defining
Negative aflatoxin content. The level of
25 ppb should have been removed in
previous rulemaking. No imported
peanuts have been graded against this
old quality level. Recommendation 1
also would remove the word *‘Peanuts”
from the title of Marketing Agreement
No. 146 as specified in paragraph (a)(15)
defining PAC-approved laboratories.
The term ““Peanuts” is not a part of the
title of the Agreement.

Recommendation 2 would change the
definition of Conditionally released in
paragraph (a)(16) by removing the words
“before final release” and adding

reference to reconditioning. The “final
release” term does not conform with
Customs Service terminology. The
addition of the words “‘and, if necessary,
reconditioning” helps complete the
definition. These changes do not alter
the intent or meaning of the definition.
There would be no regulatory impact on
importers.

Recommendation 3 would remove a
redundant sentence in paragraph (b)(1)
relating to use of Seg. 1 peanuts for
human consumption only. This
reference appears twice in the same
paragraph.

Recommendations 4 and 6 are inter
related and are proposed to make the
import regulation consistent with
changes in handling and quality
requirements to the Agreement. These
changes simplify both the import and
Agreement regulations.
Recommendation 6 would remove Table
2, Superior Quality Requirements—
Peanuts for Human Consumption from
paragraph (c)(1)(ii). Currently, peanut
lots meeting the higher quality
requirements of Table 2 may be shipped
to buyers prior to receiving aflatoxin
analyses on the lots. Recommendation 4
is a conforming change that would have
the affect or requiring importers to
receive aflatoxin analyses on all lots
prior to forwarding the peanuts to
buyers.

While these changes represent a
tightening of handling requirements, the
affect on importers is minimal. Under
limited circumstances, the provisions
help reduce, by a few days, the storage
time for such high quality peanuts. AMS
does not have information on the
number of imported lots that would
have been affected by this proposal had
it been in effect for the last two quota
seasons. AMS also does not have
financial data on storage costs and
whether those costs are on a daily or
weekly basis. However, in conversations
between AMS and importers and
customs brokers during 1997 and 1998,
importers did not indicate that they
shipped superior quality lots without
waiting for aflatoxin certification. Also,
importers did not contact AMS about
the timeliness of aflatoxin certifications.
Given today’s overnight mail and
facsimile technologies, aflatoxin
analyses are routinely reported within
two days. Finally, importers who
arranged for arrival, inspection, and
bonded storage prior to quota opening
had quality and aflatoxin certifications
ready when the peanuts were released
by the Customs Service. Thus, delays
and any regulatory impact due to these
proposed changes would be negligible.

Not all categories of peanuts would be
removed from Table 2. Three “with

split” categories of peanuts would be
moved from Table 2 to Table 1 to retain
the small marketing niche in the
domestic market for lots with high
percentages of split kernels. This change
was made to the Agreement regulations
in 1998 and is proposed in this
regulation to conform with that change.
Any impact on importers would be
positive as it would allow lots with high
split kernel content to continue to be
imported. AMS does not maintain data
on the number of peanut lots that were
imported under these *“‘with splits”
categories. Data on the last two years’
imported peanut lots cannot be used to
reliably indicate quality of future
shipments or the impact of this
relaxation.

Recommendation 5 would relax
tolerances in Table 1 for “‘unshelled and
damaged kernels by one half of one
percent in split lots. The change is made
to be consistent with a change already
made to the Agreement regulations. It
should reduce the number of lots that
must be reconditioned to meet edible
quality requirements. Reconditioning a
lot to remove excessive splits can
significantly increase costs by adding
additional transportation costs,
remilling or blanching charges, and
additional inspection fees. Data on the
last two years’ imported peanut lots
cannot be used to reliably indicate the
impact on future shipments because the
quality of imports varies significantly
from year to year and country to
country.

Recommendation 7 would set a
maximum limit on the volume of
farmers stock peanuts that may
comprise one lot. Paragraph (d)(3)(ii)
would be modified. The volume, 24,000
pounds (10,886 kg), has been in effect
for domestic peanuts as part of
inspection service procedures. The lot
size is the largest for which optimum
sampling procedures can be applied and
is the industry standard. Buying points
where farmers stock peanuts must be
inspected are set up to handle this
maximum lot size. For logistical and
cost reasons, farmers stock peanuts have
been imported only from Mexico—in
large semi-trailer truck loads. The
24,000 pound limit approximates the
volume of farmers stock peanuts that are
carried in semi-trailer trucks. It would
be unrealistic to transport a lot larger
than 24,000 pounds. Only a small
percentage of imported peanuts were
imported in farmers stock form during
1997 and 1998 and all were within this
maximum lot size. Thus,
Recommendation 7 can be expected to
have no negative impact on peanut
importers.
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Recommendation 8 would add new
paragraph (d)(4) to strengthen lot
identification requirements for imported
peanuts. In some situations, the
proposed modified positive lot
identification procedures could take
additional warehouse personnel and
space, as well as inspection service
time. However, warehouse labor is
needed to lay out all bags for sampling,
so costs in addition to those normally
charged should not be significant.
Additional inspection time could vary
from a few minutes to wrap PLI tape
around containers or stacked bags to 30
minutes or more to reassemble bags on
pallets and shrink-wrapping pallets or
stenciling individual bags with spray
paint. The PLI requirements could
increase costs for some, but not all,
imported lots. Inspection service
sampling and grading costs currently are
$43 an hour. Inspections generally take
from one to three hours, including travel
time, to complete. The costs to
importers would be proportionate to the
number of lots inspected and is not
considered to unfairly affect small
importers.

The amended PLI requirement would
make the import regulation more
consistent with domestic program PLI
requirements, and is consistent with the
intent of the Act. Importers, as well as
domestic peanut producers, handlers
and manufacturers benefit from quality
assurances and the integrity of the
product—due, in large part, to enforced
PLI procedures. The benefits of quality
assurance and product integrity far
outweigh the small increased costs of
modified PLI methods proposed in this
rulemaking.

Recommendation 9 would remove a
redundant sentence in paragraph
(d)(4)(iii) which provides that
laboratories provide aflatoxin assay
results to importers. This reference is
repeated in paragraph (d)(4)(v). There is
no regulatory impact from this change.

Recommendation 10 would make
minor changes in three paragraphs
regarding the mandatory nature of
aflatoxin testing and reporting test
results. The regulation clearly states
throughout that chemical analysis is
required on imported peanuts.
Paragraph (d)(4)(iv)(A) clarifies that
importers ‘‘shall,” rather than “‘should,”
contact a laboratory to arrange for
chemical testing. Also under
Recommendation 10, the clarification
that laboratories can be designated by
the importer to report test results to
AMS would be moved from paragraph
(d)(4)(v)(B) to paragraph (d)(5)(v) for
better placement of that instruction.
These changes identify an optional

reporting procedure and have no
regulatory impact on importers.

Recommendation 11 would amend
redesignated paragraph (d)(5)(iv)(A) by
updating the list of aflatoxin testing
laboratories certified to conduct
chemical analyses on imported peanuts.
There is no regulatory impact.

Recommendation 12 would add a new
sentence to introductory paragraph (e)
to provide a blanching option for
shelled peanuts failing quality
requirements because of excessive “fall
through.” This is a relaxation in the
regulation and is consistent with
Agreement requirements. AMS does not
maintain records of the number of lots
that fail ““fall through’ and, thus, cannot
estimate the impact of this relaxation.
However, allowing such lots to be
reconditioned offers the possibility of
increasing the per ton value of the lot
from approximately $150 for non-edible
use to over $500 for edible peanuts.

Recommendation 13 also would relax
requirements by adding a new
paragraph (e)(4), pursuant to a change in
Agreement regulations. The change
would allow lots meeting grade
requirements but failing aflatoxin
requirements to be blanched until
roasted and then reinspected only for
aflatoxin content. The impact of this
relaxation can be significant if the
importer has many such failing lots
which can be roasted for the buyer.
Savings are accrued because the peanuts
do not have to be removed from the
blanching process for inspection and
then returned to the blanching process
for the remaining portion of the roasting
process. The original grade certificate
would be recognized and the only
additional inspection charges would be
for sampling and aflatoxin analyses.
AMS does not have data on the actual
costs that could be saved in this process
and cannot estimate the number of
imported peanuts that may be affected
by it in the future.

Recommendations 14, 15, and 16
would relax requirements relating to the
stamp-and-fax entry process in
paragraph (f)(1). Recommendation 14
would remove the terms which specify
that the stamp-and-fax document be
filed “prior to arrival” at the port-of-
entry. Experience shows that importers
may not have all of the needed
information until after arrival of the
peanuts. Recommendation 15 would
amend paragraph (f)(1) by reducing,
slightly, the information required on
stamp-and-fax documents. Information
on subsequent inspection of the arriving
peanuts is not necessary for the
purposes of the stamp-and-fax. One
needed piece of information, the
Customs Service entry number

applicable to the lot, is not specified. In
total, these changes reduce the reporting
burden by a few words. The needed
information was included on the stamp-
and-fax documents during 1997 and
1998, but was not so specified as part

of the entry information in paragraph
(F(1). Recommendation 16 would
remove the requirement in paragraph
(A)(2) that a copy of the stamp-and-fax
document be forwarded to AMS
headquarters. This reduces one
reporting requirement for importers.
These three relaxations are proposed to
make the entry procedure consistent
with the reporting needs of AMS. The
regulatory impact is minimal but does
reduce requirements on importers.

Recommendation 17 would reduce
the number of lots that have to be
reported by requiring that only
certificates on failing lots be filed by
importers. If imported peanut quality is
the same in 1999 as the average in 1997
and 1998, roughly 90 percent of the lots
will meet quality requirements and will
not have to be reported to AMS
headquarters. This would save an
estimated 423 reporting hours. The
revision is in paragraph (f)(2).

Recommendation 18 would extend
the reporting period specified in
paragraph (f)(3) from 23 days after entry
to 180 days after conditional release by
the Customs Service. The extended
reporting period allows importers more
time to make good business decisions
regarding imported lots, particularly
failing lots that must be either
reconditioned or re-exported. Also, with
an extended reporting period, importers
should not have to request extensions of
reporting periods and could file all
failing certifications and dispositions at
one time after all certifications and
reports are acquired. This could save the
time of filing individual reports as each
lot is certified, disposed of, or re-
exported.

Recommendation 19 provides for up
to a 60-day extension of the proposed
180 day reporting period. There is no
time limit on domestic peanut
disposition. However, because of
Customs Service required liquidation of
entry documentation, there must be
some time limit for importers to obtain
clearances on failing lots and report to
AMS. A 240-day reporting period
represents a compromise between the
open-ended domestic requirements and
Customs Service liquidation schedules.
The impact of this requirement should
be minimal, as continued storage costs
or successive reconditions would
eventually reduce margins and force
business decisions on lots pending eight
months after conditional entry. A new
paragraph (f)(5) would be added.
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Recommendations 20, 21, and 22
propose minor changes that would have
no regulatory impact on importers.
Recommendation 20 clarifies that if a
container or shipment is re-exported
without conditional entry by the
Customs Service, it does not have to be
reported to AMS and inspected. Such
situations were not foreseen in the
original import regulation and are
included for clarity in new paragraph
(F(6) in this regulation.
Recommendation 21 makes a minor
wording change in paragraph (g)(1)
regarding peanuts that are “intended” to
be entered but are not entered.
Recommendation 22 clarifies that those
who are billed for inspections are those
requesting inspections. Customs house
brokers and storage warehouses often
request inspections, and are the entities
billed for services provided. However,
costs of the inspections are borne by the
importer. These three recommendations
clarify current provisions and do not
change the regulatory aspects of the rule
or reporting burden already authorized
by OMB.

The relaxation of quality and
handling requirements proposed in this
rulemaking also would result in an
overall reduction of the information
reporting and recordkeeping burden of
the peanut import regulation, currently
assigned as OMB number 0581-0176.
The most significant reduction in the
reporting burden would be that
importers must file copies of grade and
aflatoxin certificates only on failing lots,
rather than all lots (Recommendation
17) . Using the quality of 1997 and 1998
imported peanuts as a guide, this
proposal could reduce that reporting
requirement by as much as 90 percent.
The proposed recordkeeping
requirement would be increased by an
estimated 21 percent because the 1999
duty-free tariff quota is 21 percent
higher than the 1997 quota on which the
current recordkeeping burden is based.
Thus, this proposed rule would
establish an annual reporting and
recordkeeping burden of 1,590
responses and 257 hours. This is a
reduction from the current burden of
5,000 responses and 425 hours.

Finally, the Department has not
identified any relevant Federal rules
that duplicate, overlap, or conflict with
this proposed rule. Besides meeting
AMS import quality requirements,
clearance of each imported peanut lot
also must be obtained from the Customs
Service, FDA, and APHIS. Program
requirements of those entities do not
overlap the quality requirements of this
regulation. AMS has consulted with the
Customs Service to assure that the

proposed changes are consistent with its
entry procedures.

Based on available information, the
Administrator of the AMS has
determined that this proposed rule
could impose very small additional
costs (PLI) on affected importers, but
could save considerable reconditioning,
storage, and reporting expenses. The
benefits of maintaining a high quality
product should exceed any additional
costs which could be incurred in
meeting these requirements. On balance,
the proposed changes would be
expected to reduce program costs
incurred by importers.

This proposal provides a 30-day
period for interested persons to
comment on the proposed changes in
quality and handling requirements, on
import procedures, and on the impacts
of this action on small businesses. The
proposed changes should be put into
effect by January 1, 1999, when the next
(Mexican) peanut quota period opens.
Comments on the proposed reduction in
paperwork reporting and recordkeeping
burden must be submitted to both OMB
and AMS within 60 days of publication
of this proposal.

Upon publication, this proposal will
be distributed to the Washington, D.C.
embassies of peanut exporting
countries, all known peanut exporters
and importers, customs house brokers,
storage warehouses, and reconditioning
facilities. This proposal also will be
electronically disseminated on the
Internet and comments may be received
electronically. Comments should be
submitted to the mailing address, fax
number, or E-mail address listed under
ADDRESSES at the beginning of this
document. All written comments timely
received will be considered before a
final determination is made on the
recommendations proposed herein.

List of Subjects in 7 CFR Part 999

Dates, Food grades and standards,
Hazelnuts, Imports, Nuts, Peanuts,
Prunes, Raisins, Reporting and
recordkeeping requirements, Walnuts.

For the reasons set forth in the
preamble, 7 CFR Part 999 is proposed to
be amended as follows:

PART 999—SPECIALTY CROPS;
IMPORT REGULATIONS

1. The authority citation for 7 CFR
part 999 continues to read as follows:
Authority: 7 U.S.C. 601-674, 7 U.S.C.

1445¢-3, and 7 U.S.C. 7271.

2. Section 999.600 is revised to read
as follows:

§999.600 Regulation governing imports of
peanuts.

(a) Definitions. (1) Peanuts means the
seeds of the legume Arachis hypogaea
and includes both inshell and shelled
peanuts produced in countries other
than the United States, other than those
marketed in green form for consumption
as boiled peanuts.

(2) Farmers stock peanuts means
picked and threshed raw peanuts which
have not been shelled, crushed, cleaned
or otherwise changed (except for
removal of foreign material, loose
shelled kernels, and excess moisture)
from the form in which customarily
marketed by producers.

(3) Inshell peanuts means peanuts, the
kernels or edible portions of which are
contained in the shell.

(4) Incoming inspection means the
sampling and inspection of farmers
stock peanuts to determine Segregation
quality.

(5) Segregation | peanuts, unless
otherwise specified, means farmers
stock peanuts with not more than 2.00
percent damaged kernels nor more than
1.00 percent concealed damage caused
by rancidity, mold, or decay and which
are free from visible Aspergillus flavus
mold.

(6) Segregation 2 peanuts, unless
otherwise specified, means farmers
stock peanuts with more than 2.00
percent damaged kernels or more than
1.00 percent concealed damage caused
by rancidity, mold, or decay and which
are free from visible Aspergillus flavus
mold.

(7) Segregation 3 peanuts, unless
otherwise specified, means farmers
stock peanuts with visible Aspergillus
flavus mold.

(8) Shelled peanuts means the kernels
of peanuts after the shells are removed.

(9) Outgoing inspection means the
sampling and inspection of either:
shelled peanuts which have been
cleaned, sorted, sized, or otherwise
prepared for human consumption
markets; or, inshell peanuts which have
been cleaned, sorted and otherwise
prepared for inshell human
consumption markets.

(10) Negative aflatoxin content means
15 parts-per-billion (ppb) or less for
peanuts which have been certified as
meeting edible quality grade
requirements.

(11) Person means an individual,
partnership, corporation, association, or
any other business unit.

(12) Secretary means the Secretary of
Agriculture of the United States or any
officer or employee of the U.S.
Department of Agriculture (Department
or USDA) who is, or who may hereafter
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be, authorized to act on behalf of the
Secretary.

(13) Inspection service means the
Federal or Federal-State Inspection
Service, Fruit and Vegetable Programs,
Agricultural Marketing Service, USDA.

(14) USDA laboratory means
laboratories of the Science and
Technology Programs, Agricultural
Marketing Service, USDA, that
chemically analyze peanuts for aflatoxin
content.

(15) PAC-approved laboratories
means laboratories approved by the
Peanut Administrative Committee,
pursuant to Marketing Agreement No.
146 (7 CFR part 998), that chemically
analyze peanuts for aflatoxin content.

(16) Conditionally released means
released from U.S. Customs Service
custody for further handling, sampling,
inspection, chemical analysis, storage,
and, if necessary, reconditioning.

(17) Importation means the arrival of
a peanut shipment at a port-of-entry
with the intent to enter the peanuts into
channels of commerce of the United
States.

(b) Incoming regulation. (1) Farmers
stock peanuts presented for
consumption must undergo incoming
inspection. All foreign-produced
farmers stock peanuts for human
consumption must be sampled and
inspected at a buying point or other
handling facility capable of performing
incoming sampling and inspection.
Sampling and inspection shall be
conducted by the inspection service.
Only Segregation 1 peanuts certified as
meeting the following requirements may
be used in human consumption
markets:

(i) Moisture. Except as provided under
paragraph (b)(2) of this section, peanuts
may not contain more than 10.49
percent moisture: Provided, That
peanuts of a higher moisture content
may be received and dried to not more
than 10.49 percent moisture prior to
storage or milling.

(ii) Foreign material. Peanuts may not
contain more than 10.49 percent foreign
material, except that peanuts having a
higher foreign material content may be
held separately until milled, or moved
over a sand-screen before storage, or
shipped directly to a plant for prompt
shelling. The term *‘sand-screen’ means
any type of farmers stock cleaner which,
when in use, removes sand and dirt.

(iiif) Damage. For the purpose of
determining damage, other than
concealed damage, on farmers stock
peanuts, all percentage determinations
shall be rounded to the nearest whole
number.

(2) Seed peanuts. Farmers stock
peanuts determined to be Segregation |
quality, and shelled peanuts certified
negative to aflatoxin (15 ppb or less),
may be imported for seed purposes.
Residuals from the shelling of
Segregation | seed peanuts may be
milled with other imported peanuts of
the importer, and such residuals
meeting quality requirements specified
in paragraph (c)(1) of this section may
be disposed to human consumption
channels. Any portion not meeting such
quality requirements shall be disposed
to non-edible peanut channels pursuant
to paragraphs (f) and (g) of this section.
All disposition of seed peanuts and
residuals from seed peanuts, whether

commingled or kept separate and apart,
shall be reported to the Secretary
pursuant to paragraphs (f)(2) and (f)(3)
of this section. The receiving seed outlet
must retain records of the transaction,
pursuant to paragraph (g)(7) of this
section.

(3) Oilstock and exportation. Farmers
stock peanuts of lower quality than
Segregation 1 (Segregation 2 and 3
peanuts) shall be used only in non-
edible outlets. Segregation 2 and 3
peanuts may be commingled but shall
be kept separate and apart from edible
quality peanut lots. Commingled
Segregation 2 and 3 peanuts and
Segregation 3 peanuts shall be disposed
only to oilstock or exported. Shelled
peanuts and cleaned-inshell peanuts
which fail to meet the requirements for
human consumption in paragraphs
(c)(2) or (c)(2), respectively, of this
section, may be crushed for oil or
exported.

(c) Outgoing regulation. No person
shall import peanuts for human
consumption into the United States
unless such peanuts are Positive Lot
Identified and certified by the
inspection service as meeting the
following requirements:

(1) Shelled peanuts. (i) No importer
shall dispose of shelled peanuts to
human consumption markets unless
such peanuts are Positive Lot Identified
pursuant to paragraph (d)(4) of this
section, certified as ‘‘negative” to
aflatoxin, pursuant to paragraph
(d)(5)(v)(A) of this section, and meet the
requirements specified in the following
table.

MINIMUM GRADE REQUIREMENTS—PEANUTS FOR HUMAN CONSUMPTION

[Whole kernels and splits: maximum limitations]

Unshelled Fall through
UnshelledOI (|jc>eanutséI Fore
eanuts an amage oreign ma- .
Type and grade pdalmaged kernelsgand : ter%als Moisture
category kernels minor de- Sound split and Sound whole Total (percent) (percent)
(percent) fects broken kernels kernels (percent)
(percent)
Excluding lots of “splits”
Runner .......coceevenee. 1.50 2.50 | 3.00%; %64 inch 3.00%; 1964 X ¥a 4.00; both screens .20 9.00
round screen. inch slot screen.
Virginia (except No. 1.50 2.50 | 3.00%; 174 inch 3.00%; 1%64 x 1 4.00; both screens .20 9.00
2). round screen. inch slot screen.
Spanish and Valen- 1.50 2.50 | 3.00%; %64 inch 3.00%; 1%64 X ¥a 4.00; both screens .20 9.00
cia. round screen. inch slot screen.
No. 2 Virginia ......... 1.50 3.00 | 6.00%; 1764 inch 6.00%; 1%64 X 1 6.00; both screens .20 9.00
round screen. inch slot screen.
Runner with splits 1.50 2.50 | 3.00%; 174 inch 3.00%; 1964 X ¥a 4.00; both screens .10 9.00
(not more than round screen. inch slot screen.
15% sound splits).
Virginia with splits 1.50 2.50 | 3.00% 1764 inch 3.00%; 1%64 inch 4.00; both screens .10 9.00
(not more than round screen. slot screen.
15% sound splits).
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MINIMUM GRADE REQUIREMENTS—PEANUTS FOR HUMAN CONSUMPTION—Continued
[Whole kernels and splits: maximum limitations]

Unshelled Fall through
Unshelled peanuts,
peanuts and | damaged Foreign ma- :
Type and grade damaged kernels and : terials Moisture
category kernels minor de- Sound split and Sound whole Total (percent) (percent)
(percent) fects broken kernels kernels (percent)
(percent)
Spanish & Valencia 1.50 2.50 | 3.00%; %64 inch 2.00%; %4 inch 4.00; both screens .10 9.00
with splits (not round screen. slot screen.
more than 15%
sound splits).
Lots of “splits”
Runner (not more 2.00 2.50 | 3.00%; %4 inch 3.00%; 1464 X ¥a 4.00; both screens .20 9.00
than 4% sound round screen. inch slot screen.
whole kernels).
Virginia (not less 2.00 2.50 | 3.00%; 174 inch 3.00; 464 x 1 inch | 4.00; both screens .20 9.00
than 90% splits). round screen. slot screen.
Spanish & Valencia 2.00 2.50 | 3.00%; 1964 inch 3.00%; 1%64 x ¥a 4.00; both screens .20 9.00
(not more than round screen. inch slot screen.
4% sound whole
kernels).

(ii) The term “fall through,” as used
in this section, shall mean sound split
and broken kernels and whole kernels
which pass through specified screens.

(2) Cleaned-inshell peanuts. Peanuts
declared as cleaned-inshell peanuts may
be presented for sampling and outgoing
inspection at the port-of-entry.
Alternatively, peanuts may be
conditionally released as cleaned-
inshell peanuts but shall not
subsequently undergo any cleaning,
sorting, sizing or drying process prior to
presentation for outgoing inspection as
cleaned-inshell peanuts. Cleaned-
inshell peanuts which fail outgoing
inspection may be reconditioned or
redelivered to the port-of-entry, at the
option of the importer. Cleaned-inshell
peanuts determined to be unprepared
farmers stock peanuts must be inspected
against incoming quality requirements
and determined to be Segregation |
peanuts prior to outgoing inspection for
cleaned-inshell peanuts. Cleaned-
inshell peanuts intended for human
consumption may not contain more
than:

(i) 1.00 percent kernels with mold
present, unless a sample of such
peanuts is drawn by the inspection
service and analyzed chemically by a
USDA or PAC-approved laboratory and
certified ““negative” as to aflatoxin.

(ii) 2.00 percent peanuts with
damaged kernels;

(iii) 10.00 percent moisture (carried to
the hundredths place); and

(iv) 0.50 percent foreign material.

(d) Sampling and inspection. (1) All
sampling and inspection, quality
certification, chemical analysis, and

Positive Lot Identification, required
under this section, shall be done by the
inspection service, a USDA laboratory,
or a PAC-approved laboratory, as
applicable, in accordance with the
procedures specified in this section. The
importer shall make arrangements with
the inspection service for sampling,
inspection, Positive Lot Identification
and certification of all peanuts
accumulated by the importer. The
importer also shall make arrangements
for the appropriate disposition of
peanuts failing edible quality
requirements of this section. All costs of
sampling, inspection, certification,
identification, and disposition incurred
in meeting the requirements of this
section shall be paid by the importer.
Whenever peanuts are offered for
inspection, the importer shall furnish
any labor and pay any costs incurred in
moving and opening containers as may
be necessary for proper sampling and
inspection.

(2) For farmers stock inspection, the
importer shall cause the inspection
service to perform an incoming
inspection and to issue a CFSA-1007,
“Inspection Certificate and Sales
Memorandum,” form designating the lot
as Segregation 1, 2, or 3 quality peanuts.
For shelled and cleaned-inshell peanuts,
the importer shall cause the inspection
service to perform an outgoing
inspection and issue an FV-184-9A,
“Milled Peanut Inspection Certificate,”
reporting quality and size of the shelled