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For information on briefings in Washington, DC, and New
York City, see announcement on the inside cover of this
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Now Available Online via
GPO Access

Free online access to the official editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html

For additiona information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via:

O Phone: toll-free: 1-888-293-6498

O Email: gpoaccess@gpo.gov

Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is: http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
Website at: http://www.plainlanguage.gov
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Federal Register

Vol. 63, No. 161
Thursday, August 20, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 98-084-1]

Mexican Fruit Fly Regulations;
Removal of Regulated Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
regulations to remove the quarantined
portion of Los Angeles County, CA,
from the list of areas regulated because
of the Mexican fruit fly. We have
determined that the Mexican fruit fly
has been eradicated from Los Angeles
County, CA, and that restrictions on the
interstate movement of regulated
articles from Los Angeles County, CA,
are no longer necessary to prevent the
spread of the Mexican fruit fly into
noninfested areas of the United States.
This action relieves unnecessary
restrictions on the interstate movement
of regulated articles from the previously
regulated area.

DATES: Interim rule effective August 15,
1998. Consideration will be given only
to comments received on or before
October 19, 1998.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 98-084-1, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 98-084—-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to

inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Domestic and Emergency Operations,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236, (301) 734—
8247; or e-mail:
michael.b.stefan@usda.gov.
SUPPLEMENTARY INFORMATION:

Background

The Mexican fruit fly, Anastrepha
ludens (Loew), is a destructive pest of
citrus and other types of fruit. The short
life cycle of the Mexican fruit fly allows
rapid development of serious outbreaks
that can cause severe economic losses in
commercial citrus-producing areas. The
Mexican fruit fly regulations, contained
in 7 CFR 301.64 through 301.64-10
(referred to below as the regulations),
qguarantine infested States, designate
regulated areas, and restrict the
interstate movement of specified fruits
and other regulated articles from
regulated areas in order to prevent the
spread of the Mexican fruit fly to
noninfested areas of the United States.
Quarantined States are listed in
§301.64(a), and regulated areas are
listed in § 301.64-3(c).

In an interim rule effective November
10, 1997, and published in the Federal
Register on November 17, 1997 (62 FR
61213-61215, Docket No. 97-113-1), we
quarantined the State of California and
designated a portion of Los Angeles
County, CA, as a regulated area due to
an infestation with the Mexican fruit fly.

Based on insect trapping surveys by
inspectors of California State and
county agencies and by inspectors of the
Animal and Plant Health Inspection
Service, we have determined that the
Mexican fruit fly has been eradicated
from Los Angeles County, CA. The last
finding of Mexican fruit fly thought to
be associated with the infestation in this
area was made on October 22, 1997.

Since then no evidence of Mexican
fruit fly infestations has been found in
this area. Therefore, we are removing
this area from the list of areas in
§301.64-3(c) regulated because of the
Mexican fruit fly.

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that there is good cause for

publishing this interim rule without
prior opportunity for public comment.
Immediate action is warranted to
remove unnecessary restrictions on the
public. The area in California affected
by this document was regulated due to
the possibility that the Mexican fruit fly
could be spread to noninfested areas of
the United States. Since this situation
no longer exists, the continued
regulated status of this area would
impose unnecessary restrictions.

Because prior notice and other public
procedures with respect to this action
are contrary to the public interest under
these conditions, we find good cause
under 5 U.S.C. 553 to make this action
effective less than 30 days after
publication. We will consider comments
that are received within 60 days of
publication of this rule in the Federal
Register. After the comment period
closes, we will publish another
document in the Federal Register. The
document will include a discussion of
any comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This rule removes restrictions on the
interstate movement of regulated
articles from a portion of Los Angeles
County, CA. Within this regulated area,
there are approximately 804 small
entities that may be affected by this rule.
These include 1 farmers’ market, 2
community gardens, 298 distributors, 1
food bank, 440 fruit sellers, 5 growers,
4 haulers, 27 nurseries, 11 packers, 7
processors, 1 swap meet, and 7 transient
load carriers. These 804 entities
comprise less than 1 percent of the total
number of similar entities operating in
the State of California. Additionally,
these small entities sell regulated
articles primarily for local intrastate, not
interstate movement, and the
distribution of these articles was not
affected by the regulatory provisions we
are removing. Many of these entities
also handle other items in addition to
the previously regulated articles. The
effect on those few entities that move
regulated articles interstate was
minimized by the availability of various
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treatments that, in most cases, allowed
these small entities to move regulated
articles interstate with very little
additional cost. Therefore, the effect, if
any, of this rule on these entities
appears to be minimal.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This document contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities,
Incorporation by reference, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22,2.80, and 371.2(c).

§301.64-3 [Amended]

2. In §301.64-3, paragraph (c), the
entry for California is amended by
removing the entry for Los Angeles
County.

Done in Washington, DC, this 13th day of
August 1998.

Joan M. Arnoldi,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-22459 Filed 8-19-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 97—-056-15]

Mediterranean Fruit Fly; Removal of
Quarantined Area

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
Mediterranean fruit fly regulations by
removing the quarantined area in Lake
and Marion Counties, FL, from the list
of quarantined areas. The quarantine
was necessary to prevent the spread of
Medfly to noninfested areas of the
United States. We have determined that
the Mediterranean fruit fly has been
eradicated from this area and that
restrictions on the intrastate and
interstate movement of regulated
articles from this area are no longer
necessary. This action relieves
unnecessary restrictions on the
intrastate and interstate movement of
regulated articles from this area.

DATES: Interim rule effective August 13,
1998. Consideration will be given only
to comments received on or before
October 19, 1998.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 97-056-15, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 97-056-15. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Domestic and Emergency Programs,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236, (301) 734—

8247; or e-mail:
mstefan@aphis.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

The Mediterranean fruit fly, Ceratitis
capitata (Wiedemann), is one of the
world’s most destructive pests of
numerous fruits and vegetables. The
Mediterranean fruit fly (Medfly) can
cause serious economic losses. Heavy
infestations can cause complete loss of
crops, and losses of 25 to 50 percent are
not uncommon. The short life cycle of
this pest permits the rapid development
of serious outbreaks.

The Mediterranean fruit fly
regulations (contained in 7 CFR 301.78
through 301.78-10 and referred to
below as the regulations) restrict the
movement of regulated articles from
gquarantined areas to prevent the spread
of Medfly to noninfested areas of the
United States. Since an initial finding of
Medfly infestation in a portion of Dade
County, FL, in April 1998, the
guarantined areas in Florida have
included portions of Dade, Highlands,
Lake, Manatee, and Marion Counties.

In an interim rule effective on April
17, 1998, and published in the Federal
Register on April 23, 1998 (63 FR
20053-20054, Docket No. 98-046-1), we
added a portion of Dade County, FL, to
the list of quarantined areas and
restricted the intrastate and interstate
movement of regulated articles from the
quarantined area. In a second interim
rule effective on May 5, 1998, and
published in the Federal Register on
May 11, 1998 (63 FR 25748-25750,
Docket No. 97-056-11), we expanded
the quarantined area in Dade County,
FL. In a third interim rule effective May
13, 1998, and published in the Federal
Register on May 19, 1998 (63 FR 27439—
27440, Docket No. 97-056-12), we
added a portion of Lake and Marion
Counties, FL, to the list of quarantined
areas and restricted the intrastate and
interstate movement of regulated
articles from the quarantined area. In a
fourth interim rule effective on June 5,
1998, and published in the Federal
Register on June 11, 1998 (63 FR 31887—
31888, Docket No. 98—-056-13), we
added a portion of Manatee County, FL,
to the list of quarantined areas and
restricted the intrastate and interstate
movement of regulated articles from the
gquarantined area. In a fifth interim rule
effective August 7, 1998, we added a
portion of Highlands County, FL, to the
list of quarantined areas and restricted
the intrastate and interstate movement
of regulated articles from the
gquarantined area.

We have determined, based on
trapping surveys conducted by the
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Animal and Plant Health Inspection
Service (APHIS) and Florida State and
county agency inspectors, that the
Medfly has been eradicated from the
quarantined area in a portion of Lake
and Marion Counties, FL. The last
finding of Medfly thought to be
associated with the infestation in that
portion of Lake and Marion Counties,
FL, was June 17, 1998. Since that time,
no evidence of infestation has been
found in this area. We are, therefore,
removing that portion of Lake and
Marion Counties, FL, from the list of
areas in 8 301.78-3(c) quarantined
because of the Medfly. Portions of Dade,
Highlands, and Manatee Counties
remain quarantined.

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that there is good cause for
publishing this interim rule without
prior opportunity for public comment.
The portion of Lake and Marion
Counties, FL, affected by this document
was quarantined to prevent the Medfly
from spreading to noninfested areas of
the United States. Because the Medfly
has been eradicated from this area, and
because the continued quarantined
status of that portion of Lake and
Marion Counties, FL, would impose
unnecessary regulatory restrictions on
the public, immediate action is
warranted to relieve restrictions.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make this action effective upon
signature. We will consider comments
that are received within 60 days of
publication of this rule in the Federal
Register. After the comment period
closes, we will publish another
document in the Federal Register. The
document will include a discussion of
any comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This interim rule amends the Medfly
regulations by removing a portion of
Lake and Marion Counties, FL, from
quarantine for Medfly. This action
affects the intrastate and interstate
movement of regulated articles from this
area. There are approximately 85
entities that could be affected, including

15 commercial growers, 1 transportation
terminal, 8 fruit stands, 5 flea markets,

5 processing plants, 1 farmer’s market,
25 nurseries, 10 apiaries, 12 mobile
vendors, and 3 food stores. The number
of these entities that meet the U.S. Small
Business Administration’s (SBA)
definition of a small entity is unknown,
since the information needed to make
that determination (i.e., each entity’s
gross receipts or number of employees)
is not currently available. However, it is
reasonable to assume that most of the 85
entities are small in size, since the
overwhelming majority of businesses in
Florida, as well as the rest of the United
States, are small entities by SBA
standards.

The effect of this action on small
entities should be minimally positive, as
they will no longer be required to treat
articles to be moved intrastate and
interstate for Medfly.

Therefore, termination of the
quarantine of that portion of Lake and
Marion Counties, FL, should have a
minimal economic effect on the small
entities operating in this area. We
anticipate that the economic impact of
lifting the quarantine, though positive,
will be no more significant than was the
minimal impact of its imposition.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities,
Incorporation by reference, Plant

diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:
Authority: 7 U.S.C. 147a, 150bb, 150dd,

150ee, 150ff, 161, 162, and 164—167; 7 CFR
2.22, 2.80, and 371.2(c).

§301.78-3 [Amended]

2. In 8301.78-3, paragraph (c), the
entry for Florida is amended by
removing the entry for Lake and Marion
Counties.

Done in Washington, DC, this 13th day of
August, 1998.

Joan M. Arnoldi,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98—-22456 Filed 8—-19-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 301
[Docket No. 98-083-1]

Mediterranean Fruit Fly; Addition to
Quarantined Areas

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
Mediterranean fruit fly regulations by
adding a portion of San Diego County,
CA, to the list of quarantined areas and
restricting the interstate movement of
regulated articles from the quarantined
area. This action is necessary on an
emergency basis to prevent the spread of
the Mediterranean fruit fly into
noninfested areas of the United States.

DATES: Interim rule effective August 13,
1998. Consideration will be given only
to comments received on or before
October 19, 1998.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 98-083-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 98-083-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
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and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.

FOR FURTHER INFORMATION CONTACT: Mr.
Michael B. Stefan, Operations Officer,
Domestic and Emergency Programs,
PPQ, APHIS, 4700 River Road Unit 134,
Riverdale, MD 20737-1236, (301) 734—
8247; or e-mail:
michael.b.stefan@usda.gov.
SUPPLEMENTARY INFORMATION:

Background

The Mediterranean fruit fly, Ceratitis
capitata (Wiedemann), is one of the
world’s most destructive pests of
numerous fruits and vegetables. The
Mediterranean fruit fly (Medfly) can
cause serious economic losses. Heavy
infestations can cause complete loss of
crops, and losses of 25 to 50 percent are
not uncommon. The sort life cycle of
this pest permits the rapid development
of serious outbreaks.

The Mediterranean fruit fly
regulations (7 CFR 301.78 through
301.78-10; referred to below as the
regulations) restrict the interstate
movement of regulated articles from
guarantined areas to prevent the spread
of Medfly to noninfested areas of the
United States.

Recent trapping surveys by inspectors
of California State and county agencies
and by inspectors of the Animal and
Plant Health Inspection Service (APHIS)
have revealed that an infestation of
Medfly has occurred in a portion of San
Diego County, CA.

The regulations in §301.78-3 provide
that the Administrator of APHIS will list
as a quarantined area each State, or each
portion of a State, in which the Medfly
has been found by an inspector, in
which the Administrator has reason to
believe that the Medfly is present, or
that the Administrator considers
necessary to regulate because of its
inseparability for quarantine
enforcement purposes from localities in
which the Medfly has been found.

Less than an entire State will be
designated as a quarantined area only if
the Administrator determines that the
State has adopted and is enforcing
restrictions on the intrastate movement
of the regulated articles that are
equivalent to those imposed on the
interstate of regulated articles, and the
designation of less than the entire State
as a quarantined area will prevent the
interstate spread of the Medfly. The
boundary lines for a portion of a State
being designated as quarantined are set

up approximately four-and-one-half
miles from the detection sights. The
boundary lines may vary due to factors
such as the location of Medfly host
material, the location of transportation
centers such as bus stations and
airports, the patterns of persons moving
in that State, the number and patterns
of distribution of the Medfly, and the
use of clearly identifiable lines for the
boundaries.

In accordance with these criteria and
the recent Medfly findings described
above, we are amending § 301.78-3 by
adding a portion of San Diego County,
CA, to the list of quarantined areas. The
new quarantined area is described in the
rule portion of this document.

Emergency Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that an emergency exists
that warrants publication of this interim
rule without prior opportunity for
public comment. Immediate action is
necessary to prevent the Medfly from
spreading to noninfested areas of the
United States.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make this action effective upon
signature. We will consider comments
that are received within 60 days of
publication of this rule in the Federal
Register. After the comment period
closes, we will publish another
document in the Federal Register. The
document will include a discussion of
any comments we received and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

This rule amends the Medfly
regulations by adding a portion of San
Diego County, CA, to the list of
quarantined areas. This action is
necessary on an emergency basis to
prevent the spread of the Medfly into
noninfested areas of the United States.

This rule also restricts the interstate
movement of regulated articles from the
quarantined area of San Diego County,
CA. We estimate that there are 26
entities in the quarantined area of San
Diego County, CA, that sell, process,
handle, or move regulated articles. This
estimate includes 18 fruit sellers and 8
nurseries. The number of these entities

that meet the U.S. Small Business
Administration’s (SBA) definition of a
small entity is unknown, since the
information needed to make that
determination (i.e., each entity’s gross
receipts or number of employees) is not
currently available. However, it is
reasonable to assume that most of these
entities are small in size, since the
overwhelming majority of businesses in
California, as well as the rest of the
United States, are small entities by SBA
standards.

Few, if any, of the 26 entities will be
significantly affected by the quarantine
action taken in this interim rule because
few of those entities move regulated
articles outside the State of California
during the normal course of their
business. Nor do consumers of products
purchased from those entities generally
move those products interstate. The
effect on any small entities that do move
regulated articles interstate from the
quarantined area will be minimized by
the availability of various treatments
that, in most cases, will allow those
small entities to move regulated articles
interstate with very little additional
costs. Also, many of those small entities
sell other items in addition to regulated
articles, so the effect, if any, of the
interim rule should be minimal.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
inconsistent with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this rule. The site
specific environmental assessment and
programmatic medfly environmental
impact statement provide a basis for our
conclusion that implementation of
integrated pest management to achieve
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eradication of the Medfly would not
have a significant impact on human
health and the natural environment.
Based on the finding of no significant
impact, the Administrator of the Animal
and Plant Health Inspection Service has
determined that an environmental
impact statement need not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969, as amended (NEPA) (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection of USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In
addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 7 CFR Part 301

Agricultural commodities,
Incorporation by reference, Plant
diseases and pests, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

Accordingly, we are amending 7 CFR
part 301 as follows:

PART 301—DOMESTIC QUARANTINE
NOTICES

1. The authority citation for part 301
continues to read as follows:

Authority: 7 U.S.C. 147a, 150bb, 150dd,
150ee, 150ff, 161, 162, and 164-167; 7 CFR
2.22,2.80, and 371.2(c).

2.In §301.78-3, paragraph (c) is
amended by adding an entry for San

Diego County, CA, in alphabetical order,
to read as follows:

§301.78-3 Quarantined areas.

* * * * *

California

San Diego County. That portion of
San Diego County in the La Jolla area
bounded by a line beginning at the
intersection of North Torrey Pines and
La Jolla Village Drive; then east along La
Jolla Village Drive to Genesee Avenue;
then southeast along Genesee Avenue to
State Highway 274 (Balboa Avenue);
then southwest along State Highway 274
(Balboa Avenue) to Clairemont Drive;
then southwest along Clairemont Drive
to Interstate Highway 5; then south
along Interstate Highway 5 to Sea World
Drive; then southwest along Sea World
Drive to Sunset Cliffs Boulevard; then
southwest along Sunset Cliffs Boulevard
to West Point Loma Boulevard; then
northwest along West Point Loma
Boulevard to Voltaire Street; then west
along Voltaire Street to the Pacific
Ocean coastline; then north along the
Pacific Ocean coastline to Scripps Pier;
then east along an imaginary line to the
intersection of Biological Grade and La
Jolla Shores Drive; then northeast along
La Jolla Shores Drive to North Torrey
Pines; then south along North Torrey
Pines to the point of beginning.

* * * * *

Done in Washington, DC, this 13th day of

August, 1998.

Joan M. Arnoldi,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-22457 Filed 8-19-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 920
[Docket No. FV98-920-3 IFR]

Kiwifruit Grown in California;
Decreased Assessment Rate

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule decreases the
assessment rate and changes the
assessable unit from $0.0225 per tray or
tray equivalent to $0.05 per 22-pound
volume fill container or equivalent of
kiwifruit established for the Kiwifruit
Administrative Committee (Committee)
under Marketing Order No. 920 for the
1998-99 and subsequent fiscal periods.
The assessment rate of $0.0225 per tray
or tray equivalent approximates $0.0675
per 22-pound volume fill container.
Thus, the assessment rate of $0.05 per
22-pound volume fill container is less
than the assessment rate currently in

effect. The Committee is responsible for
local administration of the marketing
order which regulates the handling of
kiwifruit grown in California.
Authorization to assess kiwifruit
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.
The fiscal period began August 1 and
ends July 31. The assessment rate will
remain in effect indefinitely unless
modified, suspended, or terminated.
DATES: Effective August 21, 1998.
Comments received by October 19,
1998, will be considered prior to
issuance of a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent to the Docket Clerk, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, PO Box 96456, Washington, DC
20090-6456; Fax: (202) 205-6632.
Comments should reference the docket
number and the date and page number
of this issue of the Federal Register and
will be available for public inspection in
the Office of the Docket Clerk during
regular business hours.

FOR FURTHER INFORMATION CONTACT: Toni
Sasselli, Marketing Assistant or Rose M.
Aguayo, Marketing Specialist, California
Marketing Field Office, Fruit and
Vegetable Programs, AMS, USDA, 2202
Monterey Street, Suite 102B, Fresno,
California 93721, telephone: (209) 487—
5901; Fax: (209) 487-5906; or George
Kelhart, Technical Advisor, Marketing
Order Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632. Small
businesses may request information on
compliance with this regulation by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
920, as amended (7 CFR part 920),
regulating the handling of kiwifruit
grown in California, hereinafter referred
to as the “order.” The marketing order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended (7 U.S.C. 601-674), hereinafter
referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
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in effect, California kiwifruit handlers
are subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable kiwifruit
beginning August 1, 1998, and
continuing until amended, suspended,
or terminated. This rule will not
preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule decreases the assessment
rate and changes the assessable unit
established for the Committee for the
1998-99 and subsequent fiscal periods
from $0.0225 per tray or tray equivalent
to $0.05 per 22-pound volume fill
container or equivalent. The assessment
rate of $0.0225 per tray or tray
equivalent approximates $0.0675 per
22-pound volume fill container. Thus,
the assessment rate of $0.05 per 22-
pound volume fill container for the
1998-99 and subsequent fiscal periods
is less than the assessment rate
currently in effect.

The California kiwifruit marketing
order provides authority for the
Committee, with the approval of the
Department, to formulate an annual
budget of expenses and collect
assessments from handlers to administer
the program. The members of the
Committee are producers of California
kiwifruit. They are familiar with the
Committee’s needs and with the costs
for goods and services in their local area
and are thus in a position to formulate
an appropriate budget and assessment
rate. The assessment rate is formulated
and discussed in a public meeting.
Thus, all directly affected persons have
an opportunity to participate and
provide input.

For the 1997-98 and subsequent fiscal
periods, the Committee recommended,
and the Department approved, an
assessment rate that would continue in
effect from fiscal period to fiscal period
unless modified, suspended, or
terminated by the Secretary upon
recommendation and information
submitted by the Committee or other
information available to the Secretary.

The Committee met on July 8, 1998,
and unanimously recommended 1998—
99 expenditures of $135,250 and an
assessment rate of $0.05 per 22-pound
volume fill container or equivalent of
kiwifruit. In comparison, last year’s
budgeted expenditures were $161,286,
and the assessment rate was $0.0225 per
tray equivalent, which approximates
$0.0675 per 22-pound volume fill
container. The assessment rate of $0.05
per 22-pound volume fill container is
$0.0175 or 26 percent lower than the
equivalent rate currently in effect. The
Committee voted to reduce 1998—99
budgeted expenditures and the
assessment rate to lessen the financial
burden on California kiwifruit handlers.

The Committee recommended
changing the assessable unit to a 22-
pound volume fill container or
equivalent basis because this container
is now the predominant container being
used by handlers within the industry.
Tray packs had been the container of
choice in previous seasons, but handlers
have been switching gradually to
volume fill containers.

The Committee owes $32,577 to the
California Kiwifruit Commission
(Commission) and plans to pay off the
loan during the 1998-99 fiscal period.
The Commission administers a State
program utilized to promote kiwifruit
grown in California. The Committee and
Commission share staff and expenses
pursuant to an agreement.

During the 1997-98 fiscal period, the
Committee borrowed $32,577 from the
Commission pursuant to § 920.41 of the
order to cover a funding deficit. Handler
assessments received were lower than
expected because the 1997-98 crop of 9
million trays or tray equivalents and
shipments of 8.5 million trays or tray
equivalents were smaller than the
Committee anticipated. The Committee
had estimated that assessments would
total $225,000 for the 1997-98 fiscal
period, and that shipments for the
period would total 10 million trays or
tray equivalents.

The following table compares major
budget expenditures (in thousands of
dollars) recommended by the
Committee for the 199899 and 1997-98
fiscal periods:

Budget expense
Cgtegorﬁ’es 1998-99 | 1997-98

Administrative Staff &

Field Salaries ......... 44.2 102.2
Contingency Fund/

Operating Reserve 29.2 0
Travel, Food & Lodg-

[[0]o P 5 13.8
Accident & Health In-

SUrance .................. 3.8 12.2

The assessment rate recommended by
the Committee was derived by
considering anticipated expenses,
expected shipments of California
kiwifruit, and additional pertinent
factors. Kiwifruit shipments for the year
are estimated at 2,705,000 22-pound
volume fill containers or equivalents of
kiwifruit, which should provide
$135,250 in assessment income. Income
derived from handler assessments will
be adequate to cover budgeted expenses,
to reimburse the borrowed funds, and to
fund an adequate reserve. It is
anticipated that the assessment rate of
$0.05 per 22-pound volume fill
container or equivalent of kiwifruit
handled will provide a reserve of
$29,200 at the end of the fiscal year.
Currently, there are no funds in the
reserve. Reserve funds will be kept
within 1 fiscal period’s expenses, the
maximum permitted under § 920.42 of
the order.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1998—-99 budget and those
for subsequent fiscal periods will be
reviewed and, as appropriate, approved
by the Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
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this rule on small entities. Accordingly,
AMS has prepared this initial regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 450
producers of kiwifruit in the production
area and approximately 60 handlers
subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. One of the 60 handlers
subject to regulation has annual
kiwifruit sales of at least $5,000,000,
and the remaining 59 handlers have
sales less than $5,000,000, excluding
receipts from any other sources. Ten of
the 450 producers subject to regulation
have annual sales of at least $500,000,
and the remaining 440 producers have
sales less that $500,000, excluding
receipts from any other sources. The
majority of California kiwifruit
producers and handlers may be
classified as small entities.

This rule decreases the assessment
rate and changes the assessable unit
established for the Committee for the
1998-99 and subsequent fiscal periods
from $0.0225 per tray or tray equivalent
to $0.05 per 22-pound volume fill
container or equivalent. The assessment
rate of $0.0225 per tray or tray
equivalent approximates $0.0675 per
22-pound volume fill container. Thus,
the assessment rate of $0.05 per 22-
pound volume fill container for the
1998-99 and subsequent fiscal periods
is $0.0175 less than the assessment rate
currently in effect. The Committee
unanimously recommended 1998-99
expenditures of $135,250. The quantity
of assessable kiwifruit for the 1998-99
fiscal period is estimated at 2,705,000,
22-pound volume fill containers. Thus,
the $0.05 rate should provide $135,250
in assessment income and be adequate
to meet this year’s expenses.

The Committee recommended
changing the assessable unit to a 22-
pound volume fill container or
equivalent basis because this container
is now the predominate container being
used by handlers within the industry.

Tray packs had been the container of
choice in previous seasons, but handlers
have been switching gradually to
volume fill containers.

The following table compares major
budget expenditures (in thousands of
dollars) recommended by the
Committee for the 1998—-99 and 1997-98
fiscal years:

Budget expense
cgtegor‘i)es 1998-99 | 1997-98

Administrative Staff &

Field Salaries ......... 44.2 102.2
Contingency Fund/

Operating Reserve 29.2 0
Travel, Food & Lodg-

NG oo 5 13.8
Accident & Health In-

SUrancCe .......ccceeeeees 3.8 12.2

The Committee owes $32,577 to the
California Kiwifruit Commission
(Commission) and plans to pay off the
loan during the 1998-99 fiscal period.
The Commission administers a State
program utilized to promote California
kiwifruit. The Committee and
Commission share staff and expenses
through an agency agreement.

The Committee borrowed the money
from the Commission pursuant to
§920.41 of the order to cover a fund
shortage during the 1997-98 fiscal
period. Handler assessments received
were lower than expected because the
1997-98 crop of 9 million trays or tray
equivalents and shipments of 8.5
million trays or equivalents were
smaller than the Committee anticipated.
The Committee had estimated that
assessments would be $225,000 for the
1997-98 fiscal period and that kiwifruit
shipments would be 10 million trays or
equivalents.

To lessen the financial burden on
handlers, the Committee voted to reduce
1998-99 expenditures and the
assessment rate. The reduced rate will
allow the Committee to meet its
expenses, to reimburse the borrowed
funds, and to establish an adequate
reserve (estimated to be $29,200 at the
end of the 1998-99 fiscal period).
Currently, there are no funds in the
reserve. Section 920.42 of the order
provides for a maximum reserve equal
to approximately 1 fiscal period’s
expenses.

Prior to arriving at this budget, the
Committee considered information from
various sources, such as the
Committee’s Finance and Assessment
Subcommittee. Alternative expense
levels and assessment rates were
considered at several industry strategic
planning meetings. The assessment rate
of $0.05 per 22-pound volume fill
container or equivalent of assessable

kiwifruit was determined by dividing
the total recommended budget for 1998—
99 by the quantity of assessable
kiwifruit, estimated at 2,705,000 22-
pound volume fill containers or
equivalents.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal period indicates
that the grower price for the 1998-99
season will be approximately $7.59 per
22-pound volume fill container or
equivalent of kiwifruit. Therefore, the
estimated assessment revenue for the
1998-99 fiscal period as a percentage of
total grower revenue is estimated at 0.7
percent.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers, and may reduce
the burden on producers. In addition,
the Committee’s meeting was widely
publicized throughout the California
kiwifruit industry and all interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues.

Like all Committee meetings, the July
8, 1998, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.
Finally, interested persons are invited to
submit information on the regulatory
and informational impacts of this action
on small businesses.

This action imposes no additional
reporting or recordkeeping requirements
on either small or large California
kiwifruit handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
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because: (1) The 1998-99 fiscal period
began on August 1, 1998, and the
marketing order requires that the rate of
assessment for each fiscal period apply
to all assessable kiwifruit handled
during such fiscal period; (2) this action
decreases the assessment rate for
assessable kiwifruit beginning with the
1998-99 fiscal period; (3) handlers are
aware of this action which was
unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) this interim
final rule provides a 60-day comment
period, and all comments timely
received will be considered prior to
finalization of this rule.

List of Subjects in 7 CFR Part 920

Kiwifruit, Marketing agreements.

For the reasons set forth in the
preamble, 7 CFR part 920 is amended as
follows:

PART 920—KIWIFRUIT GROWN IN
CALIFORNIA

1. The authority citation for 7 CFR
part 920 continues to read as follows:

Authority: 7 U.S.C. 601-674.

2. Section 920.213 is revised to read
as follows:

§920.213 Assessment rate.

On and after August 1, 1998, an
assessment rate of $0.05 per 22-pound
volume fill container or equivalent of
kiwifruit is established for Kiwifruit
grown in California.

Dated: August 13, 1998.

Eric M. Forman,

Acting Deputy Administrator, Fruit and
Vegetable Programs.

[FR Doc. 98-22454 Filed 8-19-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 78
[Docket No. 98-014-2]

Brucellosis in Cattle; State and Area
Classifications; Florida

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
brucellosis regulations concerning the
interstate movement of cattle by
changing the classification of Florida
from Class Free to Class A. We have

determined that Florida no longer meets
the standards for Class Free status. This
action imposes certain restrictions on
the interstate movement of cattle from
Florida.

DATES: Interim rule effective August 13,
1998. Consideration will be given only
to comments received on or before
October 19, 1998.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 98-014-2, Regulatory
Analysis and Development, PPD,
APHIS, suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 98-014-2. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue, SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Dr.
R.T. Rollo, Jr., Staff Veterinarian,
National Animal Health Programs, VS,
APHIS, 4700 River Road Unit 43,
Riverdale, MD 20737-1231, (301) 734—
7709; or e-mail: rrollo@aphis.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

Brucellosis is a contagious disease
affecting animals and humans, caused
by bacteria of the genus Brucella.

The brucellosis regulations, contained
in 9 CFR part 78 (referred to below as
the regulations), provide a system for
classifying States or portions of States
according to the rate of Brucella
infection present and the general
effectiveness of a brucellosis control and
eradication program. The classifications
are Class Free, Class A, Class B, and
Class C. States or areas that do not meet
the minimum standards for Class C are
required to be placed under Federal
guarantine.

The brucellosis Class Free
classification is based on a finding of no
known brucellosis in cattle for the 12
months preceding classification as Class
Free. The Class C classification is for
States or areas with the highest rate of
brucellosis. Class B and Class A fall
between these two extremes.
Restrictions on moving cattle interstate
become less stringent as a State
approaches or achieves Class Free
status.

The standards for the different
classifications of States or areas entail
(1) maintaining a cattle herd infection
rate not to exceed a stated level during
12 consecutive months; (2) tracing back

to the farm of origin and successfully
closing a stated percent of all brucellosis
reactors found in the course of Market
Cattle Identification (MCI) testing; (3)
maintaining a surveillance system that
includes testing of dairy herds,
participation of all recognized
slaughtering establishments in the MCI
program, identification and monitoring
of herds at high risk of infection
(including herds adjacent to infected
herds and herds from which infected
animals have been sold or received),
and having an individual herd plan in
effect within a stated number of days
after the herd owner is notified of the
finding of brucellosis in a herd he or she
owns; and (4) maintaining minimum
procedural standards for administering
the program.

Before the effective date of this
interim rule, Florida was classified as a
Class Free State because there had been
no known brucellosis in cattle in
Florida for at least 12 consecutive
months. However, as of August of 1998,
two cattle herds in Florida were
identified as infected with brucellosis.

To attain and maintain Class A status,
a State or area must (1) not exceed a
cattle herd infection rate, due to field
strain Brucella abortus, of 0.25 percent
or 2.5 herds per 1,000 based on the
number of reactors found within the
State during any 12 consecutive months,
except in States with 10,000 or fewer
herds; (2) trace to the farm of origin at
least 90 percent of all brucellosis
reactors found in the course of MCI
testing; (3) successfully close at least 95
percent of the MCI reactor cases traced
to the farm of origin during the 12
consecutive month period immediately
prior to the most recent anniversary of
the date the State or area was classified
Class A; and (4) have a specified
surveillance system, as described above,
including an approved individual herd
plan in effect within 15 days of locating
a source herd or recipient herd.

After reviewing the brucellosis
program records for Florida, we have
concluded that this State meets the
standards for Class A status. Therefore,
we are removing Florida from the list of
Class Free States or areas in §78.41(a)
and adding it to the list of Class A States
or areas in 78.41(b). This action imposes
certain restrictions on the interstate
movement of cattle from Florida.

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that there is good cause for
publishing this interim rule without
prior opportunity for public comment.
Immediate action is warranted to
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prevent the interstate spread of
brucellosis.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make this action effective upon
signature. We will consider comments
that are received within 60 days of
publication of this rule in the Federal
Register. After the comment period
closes, we will publish another
document in the Federal Register. The
document will include a discussion of
any comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

Cattle moved interstate are moved for
slaughter, for use as breeding stock, or
for feeding. Changing the brucellosis
status of Florida from Class Free to Class
A increases testing requirements
governing the interstate movement of
cattle. However, testing requirements for
cattle moved interstate for immediate
slaughter or to quarantined feedlots are
not affected by this change. Cattle from
certified brucellosis-free herds moving
interstate are not affected by this
change.

The groups affected by this action will
be herd owners in Florida, as well as
buyers and importers of cattle from this
State.

There are an estimated 20,000 cattle
herds in Florida that will be affected by
this rule. All of these are owned by
small entities. Test-eligible cattle offered
for sale interstate from other than
certified brucellosis-free herds must be
tested for brucellosis under Class A
status regulations, but not under
regulations concerning Class Free status.
If such testing were distributed equally
among all animals affected by this rule,
the change to Class A status would cost
approximately $4 per head.

Therefore, we believe that changing
the brucellosis status of Florida will not
have a significant economic impact on
the small entities affected by this
interim rule.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
in conflict with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, we are amending 9 CFR
part 78 as follows:

PART 78—BRUCELLOSIS

1. The authority citation for part 78
continues to read as follows:

Authority: 21 U.S.C. 111-114a-1, 114q,
115, 117, 120, 121, 123-126, 134b, and 134f;
7 CFR 2.22, 2.80, and 371.2(d).

§78.41

2.In §78.41, paragraph (a) is
amended by removing “Florida,”.

3.1n 878.41, paragraph (b) is
amended by adding “‘Florida,”
immediately before ““Kansas,”.

Done in Washington, DC, this 13th day of
August, 1998.
Joan M. Arnoldi,

Acting Administrator, Animal and Plant
Health Inspection Service.
[FR Doc. 98-22462 Filed 8-19-98; 8:45 am]

BILLING CODE 3410-34-P

[Amended]

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—ANE-27—-AD; Amendment
39-10713; AD 98-17-11]

RIN 2120-AA64

Airworthiness Directives; Textron
Lycoming and Teledyne Continental
Motors Reciprocating Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Textron Lycoming
and Teledyne Continental Motors
reciprocating engines that had
crankshafts repaired by Nelson
Balancing Service, Repair Station
Certificate No. NB7R820J, Bedford,
Massachusetts, that requires removal
from service of affected crankshafts, or
a visual inspection, magnetic particle
inspection, and dimensional check of
the crankshaft journals, and, if
necessary, rework or removal from
service of affected crankshafts and
replacement with serviceable parts. This
amendment is prompted by reports of
crankshafts exhibiting heat check
cracking of the nitrided bearing surfaces
which led to crankshaft cracking and
subsequent failure. The actions
specified by this AD are intended to
prevent crankshaft failure due to
cracking, which could result in an
inflight engine failure and possible
forced landing.

DATES: Effective October 19, 1998.

FOR FURTHER INFORMATION CONTACT:
Rocco Viselli, Aerospace Engineer
(assigned to Textron Lycoming), New
York Aircraft Certification Office, FAA,
Engine and Propeller Directorate, 10
Fifth St., 3rd Floor, Valley Stream, NY
11581-1200; telephone (516) 256-7531,
fax (516) 568-2716; or Jerry Robinette,
Aerospace Engineer (assigned to
Teledyne Continental Motors), Atlanta
Aircraft Certification Office, FAA, Small
Airplane Directorate, 1895 Phoenix
Boulevard, One Crown Center, Suite
450, Atlanta, GA 30349; telephone (770)
703-6096, fax (770) 703—-6097.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Textron
Lycoming and Teledyne Continental
Motors (TCM) reciprocating engines that
had crankshafts repaired by Nelson
Balancing Service, Repair Station
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Certificate No. NB7R820J, Bedford,
Massachusetts, was published in the
Federal Register on May 11, 1998 (63
FR 25781). That action proposed to
require removal from service of affected
crankshafts, or a visual inspection,
magnetic particle inspection, and
dimensional check of the crankshaft
journals, and, if necessary, rework or
removal from service of affected
crankshafts and replacement with
serviceable parts.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter states that the
proposed AD is insufficiently
researched; specific dates and serial
numbers are needed for affected
crankshafts. The commenter suggests
that there were periods during the time
frame of interest when the grinding was
acceptable. The FAA does not concur.
The FAA believes that this AD has been
thoroughly researched. The failures/
known cases of crankshaft nitride
cracking occur throughout the time
period. There is no way to isolate one
specific time and determine that
crankshafts during that time were
satisfactorily repaired. Those
crankshafts that are identified in the
company’s records are presented in the
AD, but the FAA has determined that
these records are incomplete. Therefore,
the applicability of the AD must include
all crankshafts identified in aircraft
owners’ and other repair station records
as being repaired at Nelson during the
suspect time period.

The same commenter questions how
many TCM 0-470 crankshafts have
been determined to be bad and if there
is a sufficient percentage to warrant
tearing down all O—470 engines that
Nelson repaired during this time period.
The FAA does not concur. The available
data indicates that crankshafts from O—
470 engines were subject to the same
improper repair procedures as
crankshafts from other engines. Of the
three related failure events, one
occurred on an O-470-R engine.
Therefore, the FAA has determined that
all crankshafts repaired by Nelson Air
Services during the suspect time period
have the potential of causing an unsafe
condition.

The same commenter believes that the
proposed AD is based on failures of
aerobatic engines. The commenter
suggests that the AD is an overly
reactive extrapolation from highly
stressed aerobatic crankshafts to
comparatively mildly stressed non-
aerobatic engines. The FAA does not
concur. The FAA is unaware of any

information that indicates that the safety
analysis presented in the NPRM is
biased by aerobatic engine data. There is
only one aerobatic engine listed. The
other engines are used in normal or
utility category applications. The data
indicates that nitride cracking of the
crankshafts is not limited to specific
flight operations but rather a matter of
an improper grinding procedure that
can result in heat check cracking of the
nitride surface.

The same commenter states that the
AD should not be issued as written, but
only imposed on those who have a
reasonable likelihood of having a bad
crankshaft, due to expense required to
tear down an engine. The FAA does not
concur. The expense of the AD was
certainly considered as evidenced by
the NPRM economic impact statement.
However, it must be emphasized that
the FAA has made a determination that
an unsafe condition is likely to exist on
crankshafts repaired by Nelson during
the suspect time period. The FAA
determined that an AD was necessary
after consideration of both the severity
of the potential unsafe condition and
the economic impact of the action.

One commenter states that the AD
should not apply to crankshafts which
were in the Nelson shop for balancing,
it should only apply to those which had
the journals ground. The FAA does not
concur. The data indicates that deficient
process controls existed at Nelson
Balancing Service during the suspect
time period and therefore all crankshafts
which were repaired in the Nelson shop
during that time are suspect. However,
if an individual can substantiate that
any given crankshaft should be exempt
from the requirements of the AD based
on the extent of repairs performed by
Nelson, then this data can be presented
through an FAA Airworthiness
Inspector as an Alternative Method of
Compliance with the AD.

This commenter further states that the
AD should reaffirm that only those work
order numbers noted in the AD are
affected. The FAA does not agree. The
work orders listed in the AD are
intended as guidance only as the FAA
can not be absolutely sure that all
crankshafts are accounted for in the
listing.

One commenter states that the AD
should apply only to those crankshafts
repaired after September 1995, arguing
that date represented the earliest repair
date for the crankshaft that
demonstrated a problem in service after
being serviced by Nelson. The FAA does
not concur. The crankshaft with the
earliest repair date to have exhibited a
problem in service was repaired in
February 1995 and failed after only 30

hours in service. The repair station was
certificated in September 1994. Thus,
the FAA has limited this AD to only
those engines with crankshafts on
which this unsafe condition either
exists or is likely to develop.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

There are approximately 250,000
engines of the designs listed in the
applicability section of this AD in the
worldwide fleet. The FAA estimates that
200,000 of those engines are installed on
aircraft of U.S. registry. Of these it is
estimated that 30% or 60,000 engines
will have had an overhaul in the time
frame of interest; however, only 291
would be required to take compliance
action. Of this 60,000 it is estimated that
10,000 will require removal of the
propeller spinner to determine
applicability of the AD. The cost
associated with the spinner removal/
replacement is estimated to be $60 per
work hour average labor rate times one
hour. It will take approximately 90 work
hours per engine to accomplish the
proposed action and the average labor
rate is $60 per work hour. Required
parts would cost $115 per engine for
gaskets, seals, etc. In addition, it is
estimated that half of the 291 affected
engines can be reworked at a cost of
$1,800 per engine and that the other half
of the 291 affected engines will be
rejected, plus purchasing another
crankshaft which will cost $4,000 per
engine. Based on these figures, the total
cost impact of the AD on U.S. operators
is estimated to be $3,048,765.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
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of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air Transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-17-11 Textron Lycoming and Teledyne
Continental Motors: Amendment 39—
10713. Docket 98—ANE-27-AD.

Textron Lycoming (LYC) O-235, O-235-
C1, 0-235-C2C, 0-235-L2C, O-235-N2C,
0-290, 0-290-D2, 0-320, O-320-A, O-320—
AlA, 0-320-A2B, 0-320-B2B, O-320-B2C,
0-320-D2J, 0-320-D3G, 0O-320-E2A, O—
320-E2D, O-320-E2G, O-320-E3D, 0O-320-
H2AD, 0-360, O-360A1A, O-360-A1D, O-
360-A3A, 0-360-A4A, 0-360-A4K, O-360—
B1B, 10-360-F1A6, AEIO-320-E1B, HIO-
360-C1A, 10-320, 10-320-B1A, 10-360, 10—
360-A1A, 10-360-A1B6, I0-360-B1E, 10—
360-C, 10-360-C1C, 10-360-C1C6, 10-360-

C1D6, 10-360-D, O-540-A1B5, O-540-
A1D5, 0-540-R2AD, 10-540, 10-540-C4BS5,
10-540-S1A5, TIO-540-A2, LIO-320-C1A,
LIO-360-C1E6, and 10720 reciprocating
engines; and Teledyne Continental Motors
(TCM) A-65, A65-3, A65-8, A75, A75-8,
C75-12, C85, C85-8, C85-12, C90-8FJ, C90—
12, 0-200, O-200-A, 0O-300, O-300-D, 10—
360-C, E-185-4, E-225-8, 0-470, O-470-K,
0-470-L, O-470-R, O-470-11, 10-470, 10—
470-N, 10-470-S, 10-520, 10-520-D,
GTSI0-520, and TSIO-520-VB reciprocating
engines, with installed crankshafts repaired
by Nelson Balancing Service, Bedford,
Massachusetts, Repair Station Certificate No.
NB7R820J, between February 1, 1995, and
December 31, 1997, inclusive, as listed (by
work order (W/0)) in Table 1 of this AD.

TABLE 1

Engine and model W/O Date Engine Ser. No.
LYC:
AEIO-320-E1B 1134 2/17/96 | L-5653-55A
HIO-360-C1A .. 1155 2/7/96 | L-12126-51A
10-320 .....cccueee 1141 1/17/96
IO=320-BI1A ..o 1525 11/14/97
JO=360 ..ot 1314 12/17/96
10-360 ........... IN6137 8/7197
I0-360-A1A ..... 1230 6/10/96 | L-474-51
10-360-A1A ..... 1289 10/23/96 | L-4085-5174
10-360-A1A ..... 1415b 5/23/97 | RL—3920-51A
10-360-A1B6 ... 1463 7/31/97
10-360-B1E ..... 1312 12/12/96 | L-4453-51A
10-360-C ......... 1146 1/23/96 | R-51448-9-C
10-360-C1C ..... 1336 2/10/97
10-360-C1C ..... 1518 12/9/97
10-360-C1C6 ... 1530 11/25/97
10-360-C1C6 ... 1537 12/9/97 | L-19294-51A
10-360-C1D6 1286 4/28/97
JO=360-D ....etiiiiiieiiiiiiee e 1540 12/2/97
10-360-F1A6 ... 1176 3/7/96 | L-27423-36A
10-540 .............. 1014 2/8/95
IO-540 ..o 1056 6/13/95
O-B540 ..o 1302 12/5/96
10-540-C4B5 ... 1313 12/17/96 | L-19547-48
10-540-S1A5 ... 1513 10/27/97 | L-19597-48A
IVO-435-G1A .. 1271 10/1/96
LIO-320-C1A ... 1158 2/8/96
LIO-360—C1E6 . 1280 10/7/96
LIO-360-C1E6 . 1281 10/9/96
0-235 ..iiiie 1013 2/21/95
0-235 1051 6/2/95
0-235 1054 6/9/95
0-235 1057 6/14/95 | L-9041-15
0-235 1058 6/29/95
0-235 1060 6/30/95
0-235 1069 8/10/95
0-235 1110 2/20/96
0-235 1145 1/23/96
0-235 1151 1/25/96
0-235 1160 2/9/96 | RL-24636-15
0-235 1305 12/5/96 | L-22542-15
0-235 1329 2/11/97
0-235 1332 2/11/97
0-235 ............ 1481 9/2/97
0-235-C1 ..... 1089 10/8/95 | L-6475-15
0-235-C1 ..... 1188 4/2/96 | L-7143-15
0-235-C1 ..... 1335 3/12/97 | L-5569-15
0-235-C1 ..... 1367 3/24/97
O-235-C2C ..ottt 1019 2/24/95 | L-12284-15
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TABLE 1—Continued

Engine and model

W/O

Date

Engine Ser. No.

0-235-C2C
0-235-C2C ...
0-235-L2C
0-235-L2C
0-235-L2C ...
0-235-L2C ...
0-235-L2C
0-235-L2C
0-235-L2C ..
0-235-L2C ..
0-235-L2C ..
0-235-L2C ..
0-235-L2C ...
0-235-L2C ...
0-235-L2C ...
0-235-L2C ...
0-235-L2C ...
0-235-L2C ...
0-235-L2C ..
0-235-L2C
0-235-L2C
0-235-L2C ..
0-235-L2C ...
0-235-L2C
0-235-L2C
0-235-L2C ...
0-235-L2C ...
0-235-L2C ...
0-235-N2C ...

0-320-A2B ...
0-320-A2B ...
0-320-B2B ...
0-320-B2C ...
0-320-D2J ....
0-320-D2J ....
0-320-D2J ....
0-320-D2J ..ot

1040
1105
1030
1036
1037
1050
1062
1067
1070
1095
1101
1102
1162
1179
1219
1251
1285
1365
1400
1414
1417
1433
1435
1504
1508
1524
1536
2010
1511
1257
1326
1082
1018
1024
1038
1045
1084
1116
1125
1169
1175
1184
1189
1202
1212
1283
1316
1340
1347
1360
1361
1436
1468
1474
1477
1477
1507
1519
1546
1171
1192
1194
1196
1244
1081
1461
1452
1315
1172
1173
1253
1534

5/8/95
12/1/95
4/6/95
4/24/95
4/24/95
6/2/95
7/5/95
8/8/95
8/10/95
11/14/95
11/4/95
11/15/95
2/14/96
3/11/96
5/16/96
8/22/96
10/19/96
3/24/97
4/28/97
8/5/97
12/5/97
6/26/97
6/9/97
10/31/97
11/18/97
11/12/97
11/24197
11/19/97
10/29/97
9/4/96
3/26/97
9/26/95
2/22/95
3/17/95
5/13/95
5/24/95
9/28/95
1/8/95
1/8/96
2/28/96
3/7/96
3/28/96
8/27/96
4/30/96
5/10/96
10/17/96
12/21/96
2/25/97
2/18/97
3/10/97
3/10/97
5/29/97
8/14/97
8/22/97
9/13/97
9/13/97
11/18/97
11/21/97
12/7197
3/1/06
4/13/96
4/13/96
4/13/96
8/13/96
9/22/95
9/9/97
7/10/97
12/17/96
3/4/96
3/7/96
9/4/96
11/25/97

L-12273-15
L-14545-15

L-23012-15
L-15542-15
L-18306-15
L-160015-15
RL-023227-15
L-15300-15
L-20183-15
L-16114-15

L-21215-15
L-21215-15

L-17074-15

L-23857-15

L-6019-21

L-39272-27A

L-24367

L-13130-39A

L-5270-27

L-12626-27
L-2977-39

L-13039-39A
L-123412-39A
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TABLE 1—Continued

Engine and model W/O Date Engine Ser. No.

0-320-D2J 1539 12/3/97

0-320-D3G ... 1077 9/17/95

0-320-D3G 1114 1/8/96 | L-10983—-39A

0-320-D3G 1354 2/25/97

0-320-D3G ... 1370 3/26/97 | H45247

0-320-D3G ... 1544 12/3/97

0-320-E2A 1103 11/10/95 | L-26363-27A

0-320-E2A 1191 4/13/96 | L-19377-27A

0-320-E2A ... 1317 12/21/96 | L-15219-27A

0-320-E2A ... 1439 6/9/97 | L-38003-55A

0-320-E2D ... 1068 8/10/95 | L-35528-27A

0-320-E2D ... 1078 9/17/95

0-320-E2D ... 1177 3/9/96 | L-44732-27A

0-320-E2D ... 1181 3/14/96

0-320-E2D ... 1241 8/9/96 | L-42691-27A

0-320-E2D ... 1245 8/13/96 | L-40483-27A

0-320-E2D ... 1260 9/9/96 | L-15300-15

0-320-E2D ... 1343 2/17/97

0-320-E2D ... 1346 3/2/97 | L-44320-27A

0-320-E2D 1385 4/16/97

0-320-E2D 1458 7/18/97

0-320-E2D ... 1533 11/25/97

0-320-E2D ... 1549 12/12/97

0-320-E2G 1338 3/10/97 | L-38264-27A

0-320-E3D 1034 4/18/95 | L-29668-27A

0-320-E3D ... 1074 8/24/95 | L-29495-27A

0-320-E3D ... 1431 6/9/97 | L-33770-27A

0-320-E3D ... 1444 6/13/97

0-320-E3D ...... 1500 10/7/97 | L-33841-27A

0-320-H2AD ... 1322 1/22/97 | L-1530-78T

0-360 ...cccevvunnene 1025 3/17/95

0-360 1157 2/7196

0-360 1199 4/18/96

0-360 1362 3/10/97

0-360 1386 4/17/97

0-360 .. 1394 5/6/97

O—360 ..o 1528 11/19/97

0-360-A1A 1170 2/28/96 | L-20677-36A

0O-360-A1A ... 1214 5/14/96 | L-20190-36A

0O-360-A1A ... 1239 8/5/96

O—360—ALD ....ooiiiiiriieiieiee e 1411 5/5/97

O=360—A3A ..o 1531 11/25/97

0O-360-A4A ... 1270 9/27/96 | L-14008-36A

0O-360-A4A ... 1464 7/30/97 | L-24796-36A

0O-360-A4A ... 1486 9/6/97

O-360-A4A ... 1529 11/25/97

0-360-A4K ... 1166 2/22/96 | L-26455-36A

0-360-B1B ...... 1262 9/9/96 | L-5261-51A

0O-540-A1BS5 .... 1129 12/29/95

0O-540-A1B5 .... 1132 1/9/96 | L-1165-40

0O-540-A1D5 .... 1462 7/28/97 | L-5661-40

10-720 .............. 1510 10/26/97

TIO-540-A2 ..... 1064 7/13/95

TIO-540-A2 ..... 1111 1/10/96

TIO=540—R2AD .....eoitiriietiiiieie et 1106 11/27/95 | L-5949-61A
TCM:

AB5 1152 1/25/96

A-65 1154 2/27/96 | 7187

A-65 1183 2/22/96

A-65 1185 3/28/96

A-65 1233 6/23/96

A-65 1290 10/29/96

A-65 1296 11/14/96 | 4933868

A-65 1299 11/19/96

A-65 1325 3/26/97

A-65 1326 3/26/97

A-65 1376 4/29/97

A-65 1438 6/17/97 | 5890178

A-65-3 1243 8/13/96 | 324993

A-65-8 ... 1541 12/2/97

A-65-8 1276 10/5/96 | 5762568

AT s 1156 2/7/96 | 5321868
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TABLE 1—Continued

Engine and model

W/O

Date

Engine Ser. No.

10-470-N ...
10-470-S ....

1255
1256
1275
1293
1088
1092
1198
1297
1352
1381
1391
1392
1484
1139
1420
1031
1182
1217
1265
1298
1471
1279
1124
1505
1208
1126
1028
1421
1331
1174
1167
1033
1043
1049
1076
1104
1131
1142
1147
1190
1193
1195
1197
1213
1261
1303
1321
1324
1344
1393
1413
1430
1437
1488
1506
1522
1052
1085
1120
1161
1215
1240
1254
1264
1356
1027
1042
1083
1096
1137
1259
1387

9/3/96
9/4/96
10/5/96
11/4/96
10/4/95
10/18/95
4/17/96
11/14/96
3/10/97
4/28/97
4/19/97
4/19/97
9/4/97
1/17/96
5/12/97
4/6/95
3/18/96
5/15/96
9/12/96
11/14/96
9/6/97
10/7/96
1/16/96
10/28/97
5/7/96
12/28/95
3/23/95
5/13/97
3/11/97
3/4/96
2/22/96
4/18/95
5/12/95
6/2/95
9/11/95
11/21/95
1/5/96
1/18/96
1/23/96
4/13/96
4/13/96
4/13/96
4/17/96
5/13/96
9/9/96
12/5/96
217197
2/6/97
3/2/97
5/5/97
5/7/97
5/23/97
6/17/97
9/7/97
11/18/97
11/11/97
6/21/95
9/29/95
12/29/95
2/9/96
5/15/96
8/5/96
9/3/96
9/12/96
3/10/97
3/20/95
5/12/95
9/26/95
10/23/95
1/17/96
9/4/96
4/22/97

5162868
3316-6-12

29652-7-8

28487-6-12
29845-7-8
29465-7-8

21596-6-12

14657
23610-6-12
42838-1-8
44747-6-12
25700D-1-9
35477-D-9-8-P
210114-70H
F-51439-9-C
87329-R
95271-1-N
102412—-2-S-1

214668-27A
213830-71A

265349-R

28115

61001-5-4

255759A-48

254150-A-48

253971
24R-469

69589-8-A
6105-71-A-R

34012-D-6-D

464481
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TABLE 1—Continued

Engine and model

w/O

Date Engine Ser. No.

1397
1403
1423
1555
1446
1022
1079
1487
1543
1046
1383
1017
1491
1492
1493
1494
1236
1087
1128
1359
1399
1016
1086
1165
1178
1201
1319
1055

4/26/97
4/28/97
6/9/97
1/13/98
6/27/97
3/17/95
9/17/95
9/6/97
12/3/97
6/1/95
4/4197
2/22/95
10/19/97
10/19/97
10/19/97
10/19/97
7/25/96
10/3/95
1/10/96
5/19/97
4/28/97
2/10/95
10/3/95
2/22/96
3/10/96
6/2/96
1/6/97
6/9/95

5928-9A
3834D8Z

35110-D-6-D
24276-D-0-D

76956—-4—F
47172-6-K
68681-8—L
68245-8—L

133087-6-R

83164-1-R
459408

Note 1: Blank spaces indicate unknown
data. Where the engine serial number is
blank in this table, it is either unknown or
the crankshaft may not be installed in an
engine.

Note 2: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (c)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent crankshaft failure due to
cracking, which could result in an inflight
engine failure and possible forced landing,
accomplish the following:

(a) Within 10 hours time in service after
the effective date of this AD, determine if this
AD applies, as follows:

(1) Determine if any repair was conducted
on the engine that required crankshaft
removal during the February 1, 1995, to
December 31, 1997, time frame; if the engine
was not disassembled for crankshaft removal
and repair in this time frame, no further
action is required.

(2) If the engine and crankshaft was
repaired during this time frame, determine

from the maintenance records (engine log
book), and Table 1 of this AD if the
crankshaft was repaired by Nelson Balancing
Service, Repair Station Certificate No.
NB7R820J, Bedford, Massachusetts. The
maintenance records should contain the
Return to Service (Yellow) tag for the
crankshaft that will identify the company
performing the repair. Also the work order
number contained in Table 1 of this AD was
etched on the crankshaft propeller flange,
adjacent to the closest connecting rod
journal. Because some etched numbers will
be difficult to see, if necessary, use a 10X
magnifying glass with an appropriate light
source to view the work order number. In
addition, the propeller spinner, if installed,
will have to be removed in order to see this
number.

(3) A person with a private pilot or higher
rated certificate may make the determination
of applicability of this AD provided the
propeller spinner does not have to be
removed.

(4) If it cannot be determined who repaired
the crankshaft, compliance with this AD is
required.

(5) If the engine and crankshaft were not
repaired during the time frame specified in
(a)(2), or if it is determined that the
crankshaft was not repaired by Nelson
Balancing Service, no further action is
required.

(b) Within 10 hours time in service after
the effective date of this AD, accomplish the
following:

(1) Perform a visual inspection as defined
in paragraph (b)(2) of this AD, magnetic
particle inspection, and a dimensional check
of the crankshaft journals, or remove from

service affected crankshafts and replace with
serviceable parts.

(2) For the purpose of this AD, a visual
inspection of the crankshaft is defined as the
inspection of all surfaces of the crankshaft for
cracks which include heat check cracking of
the nitrided bearing surfaces, cracking in the
main or aft fillet of the main bearing journal
and crankpin journal, including checking the
bearing surfaces for scoring, galling,
corrosion, or pitting.

Note 3: Further guidance on all inspection
and acceptance criteria is contained in
applicable TCM or LYC Overhaul or
Maintenance Manuals, or other FAA-
approved data.

(3) Replace any crankshaft that fails the
visual inspection, magnetic particle
inspection, or the dimensional check with a
serviceable crankshaft, unless the crankshaft
can be reworked to bring it in compliance
with:

(i) All the overhaul requirements of the
appropriate TCM or LYC Overhaul/
Maintenance Manuals; or

(ii) All of the FAA-approved requirements
for any repair station which currently has
approval for limits other than those in the
appropriate TCM or LYC Overhaul/
Maintenance Manuals.

(4) For the purpose of this AD, a
serviceable crankshaft is one which meets the
requirements of paragraph (b)(3)(i) or
(b)(3)(ii) of this AD.

Note 4: Crankshafts removed from TCM
engine models 10-360, 10-520, and TSIO-
520 series engines are also subject to
compliance with AD 97-26-17.

(c) An alternative method of compliance or
adjustment of the compliance time that
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provides an acceptable level of safety may be
used if approved by the Manager, New York
(LYC) or Atlanta (TCM) Aircraft Certification
Offices. Operators shall submit their requests
through an appropriate FAA Airworthiness
Inspector, who may add comments and then
send it to the Manager, New York or Atlanta
Aircraft Certification Offices.

Note 5: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Atlanta
Aircraft Certification or New York Aircraft
Certification Office, as applicable.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(e) This amendment becomes effective on
October 19, 1998.

Issued in Burlington, Massachusetts, on
August 11, 1998.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.

[FR Doc. 98-22240 Filed 8-19-98; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-SW-36—AD; Amendment
39-10716; AD 98-16-02]

RIN 2120-AA64

Airworthiness Directives; Eurocopter
France Model SA 3180, SA 318B, SA
318C, SE 3130, SE 313B, SA.315B,
SA.316B, SA.316C, SA.319B, and
SE.3160 Helicopters

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
98-16-02 which was sent previously to
all known U.S. owners and operators of
Eurocopter France Model SA 3180, SA
318B, SA 318C, SE 3130, SE 313B,
SA.315B, SA.316B, SA.316C, SA.319B,
and SE.3160 helicopters by individual
letters. This AD requires an initial and
recurring visual inspections of the
upper and lower surfaces of the tail
rotor blade (blade) skin for cracks. If a
crack is found, replacing the blade with
an airworthy blade is required. This
amendment is prompted by a report of
a crack on the blade skin near an
attachment bolt on the blade cuff stem.
This condition, if not corrected, could

result in fatigue failure of a blade and
subsequent loss of control of the
helicopter.

DATES: Effective September 4, 1998, to
all persons except those persons to
whom it was made immediately
effective by priority letter AD 98-16-02,
issued on July 22, 1998, which
contained the requirements of this
amendment.

Comments for inclusion in the Rules
Docket must be received on or before
October 19, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Office of the
Regional Counsel, Southwest Region,
Attention: Rules Docket No. 98—-SW-36—
AD, 2601 Meacham Blvd., Room 663,
Fort Worth, Texas 76137.

FOR FURTHER INFORMATION CONTACT: Mr.
Shep Blackman, Aerospace Engineer,
FAA, Rotorcraft Directorate, Rotorcraft
Standards Staff, 2601 Meacham Blvd.,
Fort Worth, Texas 76137, telephone
(817) 222-5296, fax (817) 222-5961.
SUPPLEMENTARY INFORMATION: On July
22,1998, the FAA issued priority letter
AD 98-16-02, applicable to Eurocopter
France Model SA 3180, SA 318B, SA
318C, SE 3130, SE 313B, SA.315B,
SA.316B, SA.316C, SA.319B, and
SE.3160 helicopters, which requires,
within 10 hours time-in-service (TIS),
and thereafter, at intervals not to exceed
10 hours TIS, visually inspecting the
blade skin near the attachment bolts on
the blade cuff stem for cracks on the
upper and lower surfaces using an 8-
power or higher magnifying glass. If a
crack is found, replacing the blade with
an airworthy blade is necessary. That
action was prompted by a report of a
crack on the lower surface of the blade
skin near an attachment bolt on the
blade cuff stem. This condition, if not
corrected, could result in fatigue failure
of a blade and subsequent loss of control
of the helicopter.

The FAA has reviewed Eurocopter
France Service Telexes No. 05.36, No.
05.94, and No. 05.95, as transmitted by
Information Telex 00068, dated July 10,
1998, which describes procedures for
visually checking the blade skin for
cracks using an 8-power magnifying
glass.

These helicopter models are
manufactured in France and are type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has

examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of these type designs that
are certificated for operation in the
United States.

Since the unsafe condition described
is likely to exist or develop on other
Eurocopter France Model SA 3180, SA
318B, SA 318C, SE 3130, SE 313B,
SA.315B, SA.316B, SA.316C, SA.319B,
and SE.3160 helicopters of the same
type design, the FAA issued priority
letter AD 98-16-02 to prevent fatigue
failure of a blade and subsequent loss of
control of the helicopter. The AD
requires, within 10 hours time-in-
service (TIS), and thereafter, at intervals
not to exceed 10 hours TIS, visually
inspecting the blade skin near the
attachment bolts on the blade cuff stem
for cracks on the upper and lower
surfaces using an 8-power or higher
magnifying glass. If a crack is found,
replacing the blade with an airworthy
blade is necessary.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD
effective immediately by individual
letters issued on July 22, 1998 to all
known U.S. owners and operators of
Eurocopter France Model SA 3180, SA
318B, SA 318C, SE 3130, SE 313B,
SA.315B, SA.316B, SA.316C, SA.319B,
and SE.3160 helicopters. These
conditions still exist, and the AD is
hereby published in the Federal
Register as an amendment to section
39.13 of the Federal Aviation
Regulations (14 CFR 39.13) to make it
effective to all persons.

The FAA estimates that 106
helicopters of U.S. registry will be
affected by this AD, that it will take
approximately 1 work hour per
helicopter to inspect each blade and 3
work hours to replace it, if necessary,
and that the average labor rate is $60 per
work hour. Required parts will cost
approximately $8780 per blade. Based
on these figures, the total cost impact of
the AD on U.S. operators is estimated to
be $956,120, assuming one blade
replacement for each helicopter.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
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Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 98—-SW-36-AD.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive to
read as follows:

98-16-02 Eurocopter France: Amendment
39-10716. Docket No. 98—SW-36-AD.

Applicability: Model SA 3180, SA 318B,
SA 318C, SE 3130, SE 313B, SA.315B,
SA.316B, SA.316C, SA.319B, and SE.3160
helicopters, with tail rotor blades, part
number (P/N) 3160S-34-10000-all dash
numbers, or P/N 3160S-34-11000-all dash
numbers, installed, certificated in any
category.

Note 1: This AD applies to each helicopter
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
helicopters that have been modified, altered,
or repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must use the authority
provided in paragraph (b) to request approval
from the FAA. This approval may address
either no action, if the current configuration
eliminates the unsafe condition, or different
actions necessary to address the unsafe
condition described in this AD. Such a
request should include an assessment of the
effect of the changed configuration on the
unsafe condition addressed by this AD. In no
case does the presence of any modification,
alteration, or repair remove any helicopter
from the applicability of this AD.

Compliance: Required within 10 hours
time-in-service (TIS), and thereafter at
intervals not to exceed 10 hours TIS, unless
accomplished previously.

To prevent fatigue failure of a tail rotor
blade (blade), and subsequent loss of control
of the helicopter, accomplish the following:

(a) With the blade installed on the
helicopter:

(1) Clean the blade root skin area using
Teepol or an equivalent product.

(2) Using an 8-power or higher magnifying
glass, visually inspect the blade skin near the
attachment bolts on the blade cuff stem for
cracks on the upper and lower surfaces.

(3) If a crack is found, replace the blade
with an airworthy blade.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Rotorcraft
Standards Staff, Rotorcraft Directorate, FAA.
Operators shall submit their requests through
an FAA Principal Maintenance Inspector,
who may concur or comment and then send
it to the Manager, Rotorcraft Standards Staff.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Rotorcraft Standards Staff.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the helicopter
to a location where the requirements of this
AD can be accomplished.

(d) This amendment becomes effective on
September 4, 1998, to all persons except
those persons to whom it was made
immediately effective by Priority Letter AD
98-16-02, issued July 22, 1998, which
contained the requirements of this
amendment.

Issued in Fort Worth, Texas, on August 12,
1998.

Eric Bries,

Acting Manager, Rotorcraft Directorate,
Aircraft Certification Service.

[FR Doc. 98—-22365 Filed 8—-19-98; 8:45 am]
BILLING CODE 4910-13-U

FEDERAL TRADE COMMISSION
16 CFR Part 253

Guides for the Feather and Down
Products Industry

AGENCY: Federal Trade Commission.
FINAL ACTION: Rescission of the Guides
for the Feather and Down Products
Industry; announcement of enforcement

policy.

SUMMARY: On April 15, 1994, the
Commission published a Federal
Register notice initiating the regulatory
review of the Federal Trade
Commission’s (**Commission’’) Guides
for the Feather and Down Products
Industry (““Guides’”) and seeking public
comment. On October 28, 1996, the
Commission published a second
Federal Register notice seeking
additional information. In the 1996
notice, the Commission indicated that it
had made a preliminary determination
to retain but modify the Guides and
sought comment on several issues. The
Commission has now completed its
review, and this notice announces the
Commission’s decision to rescind the
Guides. In addition, the notice provides
a general enforcement policy statement
with respect to misrepresentations
concerning feather and down-filled
products.

EFFECTIVE DATE: August 20, 1998.
ADDRESSES: Requests for copies of this
notice should be sent to the Consumer
Correspondence Center, Room 130,
Federal Trade Commission, 6th St. and
Pennsylvania Ave., N.W., Washington,
DC 20580. The notice is available on the
Internet at the Commission’s website,
http://www.ftc.gov.
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FOR FURTHER INFORMATION CONTACT:
Alice Au, Attorney, Federal Trade
Commission, New York Regional Office,
150 William Street, Suite 1300, New
York, NY 10038, (212) 264-1210 or
Carol Jennings, Attorney, Federal Trade
Commission, Division of Enforcement,
6th St. and Pennsylvania Ave., N.W.,
Washington, DC 20580, (202) 326—3010.
SUPPLEMENTARY INFORMATION:

l. Introduction

The Guides for the Feather and Down
Products Industry addressed claims for
the advertising, labeling, and sale of
products that are wholly or partially
filled with feathers or down, and all
bulk stocks of processed feathers or
down intended for use or used in the
manufacture of such products. The
Guides specifically addressed, among
other things, the use of trade names,
symbols, and depictions; the tolerances
for filling material; and the cleanliness
of filling material.

As part of the Commission’s ongoing
review of all current Commission rules
and guides, the Commission published
a Federal Register notice on April 15,
1994, 59 FR 18006, seeking comments
about the regulatory and economic costs
and benefits of the Guides.® The
Commission published a second notice
on October 28, 1996, 61 FR 55589,
setting forth a preliminary
determination to retain the Guides and
seeking comments on several issues. Of
particular interest in this review
proceeding was the issue of tolerances
recognized by the Guides for filling
materials in feather and down products.
Section 253.6(f) of the Guides permitted
the unqualified term ‘““down” to be used
to designate a product containing the
following fill mixture:

80% Down Portion consisting of

1. 70% down and plumules (minimum)
2. 10% down fiber (maximum)

20% Remainder Portion consisting of
(any or all of the following items)

1. Down fiber

2. Waterfowl feather fiber

3. Waterfowl feathers

4. 2% maximum of nonwaterfowl
feathers and nonwaterfowl feather
fibers

5. 2% maximum residue
This standard created, in effect, a 30%

tolerance for the down and plumules

content of down-filled products.
Section 253.6(c) of the Guides

addressed percentage down claims.

1Comments received in response to the first
Federal Register notice were discussed in the
second Federal Register notice. All of the
comments were from industry, and all supported
retaining the Guides.

Section 253.6(c)(1) stated that a product
may not be called ““100% down’’ or
“pure’ or “all down’ unless the
product in fact contains only down
without regard to any tolerance. Section
253.6(c)(2) stated that a product “‘should
not be represented to contain a certain
percentage of feathers or down unless it
in fact contains the stated percentage
with due regard to the tolerances set
forth in this section.” The same section
of the Guides stated in paragraph (f) that
“[t]he tolerances . . . are not to be
construed to permit intentional
adulteration.”

All of the comments to the second
Federal Register notice supported
retaining the Guides to maintain quality
and an industry standard.2 In general,
the commenters recommended
preserving the Guides “‘as is’” with
suggestions that the Commission make
small changes to various allowances
permitted by the Guides. None of the
comments addressed the Commission’s
concerns regarding deception and
competition.

After extensive review of the Guides
and their effect on the feather and down
industry, the Commission has decided
that the Guides have not promoted
compliance with Section 5 of the FTC
Act3and in fact may have hindered
compliance. For the reasons set forth
below, the Commission has concluded
that consumers would be better served
by rescission of the Guides.

I1. Reasons for Rescission of the Guides

The Commission has decided to
rescind the Guides for several reasons.
First, the Guides did not appear to be
working as intended to promote truth in
labeling and advertising. The Guides’
tolerances were intended to
accommodate the imprecise nature of
processing and manufacturing and were
‘““not to be construed to permit
intentional adulteration.” Section
253.6(f). Instead, the 30% tolerance
afforded by the Guides appears to have
become an industry manufacturing

2The Commission’s second request for public
comment elicited nine comments from the industry
and none from consumers or consumer groups: (1)
J.C. Penney Company, Inc., (2) Blue Ridge Home
Fashions, Inc., (3) The Canadian Down and Feather
Products Association, (4) Pillowtex Corporation, (5)
Pacific Coast Feather Company, (6) American Down
Association, (7) International Down and Feather
Testing Laboratory, (8) Eurasia Feather Inc./Down
Inc., and (9) Hollander Home Fashions Corp. These
comments are on the public record and available for
viewing in Room 130 at the Federal Trade
Commission, 6th Street and Pennsylvania Avenue,
N.W., Washington, D.C. 20580, from 8:30 am to 5
pm, Monday—-Friday.

3Section 5 of the FTC Act, 15 U.S.C. 45(a)(1)
states: ““Unfair methods of competition in or
affecting commerce, and unfair or deceptive acts or
practices in or affecting commerce, are hereby
declared unlawful.”

standard, not simply a margin for error.
The Commission understands that a
filling material at the edge of the
tolerance for the stated down content,
i.e. containing 30% less down than its
stated down content, is referred to in the
industry as “FTC down.” The fact that
the Guides have resulted in the situation
where products contain 30% less down
than stated suggests that the Guides did
not promote truth in labeling or
advertising and should be rescinded.

Second, it appears that the Guides
were confusing to industry members
attempting compliance. For example,
FTC staff has received queries from
industry members who know the exact
composition of a product’s filling
contents, based on lab analysis, but
nonetheless inquire how the product
should be labeled under the FTC’s
tolerances. This situation suggests that
rather than creating clarity, these Guides
have caused confusion in this industry.

Third, the Guides set forth detailed
standards that can be better established
by private standards-setting
organizations or others with expertise in
technical measurement issues and
industry practices. Market forces may
also effectively set standards as long as
the fill mixture is truthfully disclosed.

Fourth, the Guides’ content disclosure
principles may have had unintended
anticompetitive effects, distorting
consumer demand and related
production decisions. Because
manufacturers of 70% down products
could advertise and label their products
as ““‘down,” manufacturers of competing
products with significantly greater
down and plumules content could not
readily distinguish their products. For
example, if a product were advertised
and labeled “85% down and plumules,”
it might appear inferior to a product
labeled “down.” As a result, down
product producers were unlikely to bear
the increased cost to bring higher down
content products to market, and
consumers were denied access to some
down products that they otherwise
might choose.

Fifth, the Guides provided
unwarranted special treatment not given
to other industries. In particular, a 30%
tolerance for percentage claims appears
overly generous when compared to the
3% tolerance for blended fiber claims
afforded by the Rules and Regulations
under the Textile Fiber Products
Identification Act.4

These Guides have not served the
general purpose of Guides, which is to
increase industry compliance with

416 CFR 303.43 and 303.27, promulgated under
the Textile Fiber Products Identification Act, 15
U.S.C. 70-70k.
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Section 5 of the FTC Act. Therefore,
rescission is appropriate.

I11. The Commission’s Future
Enforcement Policy

The rescission of the Guides does not
leave the industry without guidance as
to how to comply with the law.
Moreover, it does not signal an FTC
withdrawal from efforts to prevent
deception in the labeling and
advertising of these products. The
rescission of the Guides does mean,
however, that the FTC will no longer
maintain detailed specifications for the
feather and down industry.

In rescinding the Guides, the
Commission directs the industry’s
attention to the principles of law
articulated in the FTC’s Deception
Statement and pertinent Commission
and court decisions on deception, both
of which are generally applicable to all
industries.5> As articulated in the
Deception Statement, the Commission
“will find deception if there is a
representation, omission, or practice
that is likely to mislead the consumer
acting reasonably in the circumstances,
to the consumer’s detriment.” 6

Applying these principles, and in the
absence of further evidence of consumer
interpretation of unqualified “down”
claims, the Commission expects down
content to reflect the use of
appropriately calibrated, modern mass
production techniques. The
Commission understands that, at the
present time, application of those
production techniques should yield
down content of more than 70% for
products labeled “down.” With respect
to percentage down claims, producers of
down products generally have
acknowledged that it is quite
practicable, using present production
methods, to produce down blend goods
having a down content that is plus or
minus 2-5% of a targeted number,
rather than a 30% variation. Other
aspects of down product composition
addressed in the former Guides also
should be governed by deception law,
market forces, and the application of
modern production techniques.

Rescission of the Guides should
provide greater incentives for industry
itself to create effective standards and
develop methods of product
differentiation. The Commission hopes
that market forces will foster truthful
labeling and advertising practices.
Industry members are encouraged to be
vigilant in monitoring both their own

5Cliffdale Associates, Inc., et al., 103 F.T.C. 110,
175 (including Deception Statement as Appendix)
(1984).

61d. at 176.

and their competitors’ practices. If, in
the future, deceptive practices prove to
be a problem in this industry, further
FTC enforcement actions may be
warranted.

List of Subjects in 16 CFR Part 253

Advertising, Labeling, Filling
Material, Trade Practices.

PART 253—[REMOVED]

The Commission, under authority of
sections 5(a)(1) and 6(g) of the Federal
Trade Commission Act, 15 U.S.C.
45(a)(1) and 46(g), amends Chapter | of
Title 16 of the Code of Federal
Regulations by removing part 253.

By direction of the Commission.
Benjamin I. Berman,

Acting Secretary.
[FR Doc. 98-22445 Filed 8-19-98; 8:45 am]
BILLING CODE 6750-01-P

FEDERAL TRADE COMMISSION
16 CFR Part 425

Trade Regulation Rule Regarding Use
of Negative Option Plans by Sellers in
Commerce

AGENCY: Federal Trade Commission.
ACTION: Final rule.

SUMMARY: The Federal Trade
Commission (“FTC” or ““Commission’)
has completed its regulatory review of
the Trade Regulation Rule regarding the
Use of Negative Option Plans by Sellers
in Commerce (“‘the Negative Option
Rule” or “the Rule”). Pursuant to this
review, the Commission concludes that
the Negative Option Rule continues to
be of value to consumers and firms, and
is functioning well in the marketplace at
minimal cost. This document
summarizes and discusses the
comments received in response to a
request for public comment regarding
the overall costs and benefits of the
Rule, and announces the Commission’s
decision to retain the Rule in its present
form. This document also announces
several technical, non-substantive
amendments to clarify the Rule and
conform its language to amendments in
the Federal Trade Commission Act
(“FTC Act”).

EFFECTIVE DATE: August 20, 1998.

FOR FURTHER INFORMATION CONTACT:
Edwin Rodriguez, Attorney, Federal
Trade Commission, Washington, DC
20580, (202) 326-3147.

SUPPLEMENTARY INFORMATION:

Introduction

As part of a systematic review of its
Rules and Guides, on March 31, 1997,

the Commission solicited comments on
whether there is a continuing need for
the Negative Option Rule, 61 FR 15135.
It also requested comments on the
benefits and costs of the Rule to
consumers and firms, and whether the
Rule should be changed to increase its
benefits or to reduce its costs or other
burdens. The Commission sought
comments about any abuses occurring
in the promotion or operation of
negative option plans that are not
addressed by the Rule, and
alternatives—such as consumers
education, industry self-regulation, or
rule amendment—for dealing with such
abuses, including the benefits and
burdens any change would have on
industry and consumers. The
Commission also sought comments on
the effect on the Rule of changes in
technology or economic conditions,
such as the use of e-mail and the
Internet. The Commission was also
interested in learning about any overlap
or conflict with other federal, state, or
local laws or regulations.

The Commission received 19
comments in response to this request.t

1The comments have been filed on the
Commission’s public record as Document Nos.
B21944500001, B21944500002, etc. The comments
are cited in this notice by the name of the
commenter, a shortened version of the comment
number, and the relevant page(s) of the comment,
e.g., DMA, #018, at 5. All written comments
submitted are available for public inspection on
normal business days between the hours of 8:30
a.m. to 5 p.m. at the Public Reference Room, Room
130, Federal Trade Commission, 6th St. and
Pennsylvania Ave., NW, Washington, DC 20580.
The commenters are: Jerome S. Lamet, Jerome S.
Lamet & Associates (‘“‘Lamet”), #001; Stephen L.
Bair, Book-of-the-Month Club, Inc. (“BOMC”’), #002;
A. Thomas Niebergall (‘“Niebergall’), #003; Joseph
A. Greenberg, Professor of Education, George
Washington University (‘*‘Greenberg”), #004; Owen
R. Phillips, Professor of Economics, University of
Wyoming (“Phillips”), #005; Charles Jacobina,
Professor of Marketing, George Washington
University (“Jacobina’), #006; Lydia Proctor,
Ontario Ministry of Consumer and Commercial
Relations (“‘Ontario”), #007; Robert L. Sherman,
Direct Marketing Association (“DMA”"), #008;
William L. Oemichen, Administrator, Division of
Trade and Consumer Protection, Wisconsin
Department of Agriculture (““Wisconsin/
Agriculture’”), #009; A Courtney Yell, Director/Chief
Sealer, County of Bucks, Pennsylvania, Department
of Consumer Protection/Weights & Measures
(“‘Bucks County”), #010; Robert J. Posch, Jr., Vice
President, Legal Affairs, Doubleday Direct
(“Doubleday’’), #011; James E. Doyle, Attorney
General, State of Wisconsin Department of Justice
(“Wisconsin AG”), #012; Barry Jay Reiss, Senior
Vice President, Business & Consumer Affairs,
Columbia House (“‘Columbia House™), #013; Clifton
B. Knight, Jr., Senior Vice President, Business
Affairs, BMG Direct, Inc. (“BMG”), #014; Mark T.
Spriggs, Assistant Professor of Marketing,
University of Oregon, and John R. Nevin, Grainger
Wisconsin Distinguished Professor, School of
Business, University of Wisconsin-Madison
(““Spriggs & Nevin”), #015; Anne Darr, DeHart and
Darr Associates, Inc. (“‘DeHart and Darr”), #016;
Bruce A. Craig (“‘Craig”), #017; Mark Bressler
Continued
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These included comments from
consumers, industry members, state and
local government representatives, and
academicians. Below, the Commission
explains how the Rule regulates
negative option plans, summarizes and
discusses the comments received,
discusses the Rule’s application to
negative option plans advertised on the
Internet and by other electronic means,
and adopts technical, non-substantive
amendments to the Rule.

I1. Requirements of the Negative Option
Rule

A. Negative Option Plans Covered by
the Rule

The Commission issued the Negative
Option Rule in 1973 to protect
consumers from potentially unfair or
deceptive acts or practices in the
promotion and operation of
prenotification negative option plans for
the sale of goods, such as the failure to
disclose in promotional materials the
terms and conditions of membership.2
The Commission promulgated the Rule
under section 5 of the FTC Act, 15
U.S.C. 45, which declares unfair or
deceptive acts or practices in or
affecting commerce to be unlawful. The
Rule became effective on June 7, 1974.3

The Rule regulates only a subset of all
negative option sales—those made
under “prenotification negative option
plans” for the sale of goods. Because the
Rule’s coverage is often misunderstood,
and because the comments recommend
extending the Rule to other negative
option selling techniques, or to the
negative option sale of services, the
Commission believes some prefatory
discussion of negative option sales and
the Negative Option Rule would be
helpful .4

(“Bressler”), #018; D.B. Mansion, (“‘Mansion”),
#019. Three commenters submitted journal articles
as comments. They are: Phillips, #005, Negative
Option Contracts and Consumer Switching Costs,
Southern Economic Journal, Vol. 60, No. 2 (October
1993); Spriggs & Nevin, #015, Negative Option
Selling Plans: Current Forms Versus Existing
Regulations, Journal of Public Policy & Marketing,
Vol. 15, No. 2 (Fall 1996); and Craig, #017,
Negative-Option Billing: Understanding the Stealth
Scams of the "90s, Loyola Consumer Law Reporter,
Vol. 7, No. 1 (Autumn 1994).

2Regulations Pertaining to the Use of Negative
Option Plans (‘“‘Statement of Basis and Purpose” or
“SBP”), 38 FR 4896.

3In 1986, the Commission conducted a review of
the Negative Option Rule pursuant to section 610
of the Regulatory Flexibility Act, 5 U.S.C. 610, to
determine the impact of the Rule on small entities.
In a notice published on November 21, 1986, 51 FR
42087, the Commission announced the results of
that review, concluding that “there is a continued
need for the Rule; there is no reason to believe that
the Rule has had a significant economic impact on
as substantial number of small entities; and the rule
should not be changed.”

4 Lamet, #001, stated at 1, that lawbook publishers
have sent him publication updates without first

Broadly speaking, a ‘‘negative option”
is any type of sales term or condition
that imposes on consumers the
obligation of rejecting goods or services
that sellers offer for sale. A negative
option allows a seller to interpret the
failure of a consumer to reject goods or
services as the acceptance of a sales
offer, when, under traditional contract
law, an affirmative response accepting
the offer would be necessary. A
consumer must agree to allow the seller
to interpret his failure to reject goods or
services as the acceptance of a sales
offer. If the consumer has not agreed to
this condition, the shipment of goods or
the performance of services following
the consumer’s failure to reject the
goods or services may be unlawful
under unordered merchandise statutes
and other laws, including Section 5 of
the FTC Act.5

Pursuant to their agreement with
consumers, sellers may make discrete,
isolated negative option sales offers or
periodic negative option offers as a part
of a program or plan. Sellers also may
make negative option offers
incidentally, as a secondary part of a
primary contract for some other good or
service. In this context, sellers may
make negative option offers at irregular
intervals. Alternatively, sellers may
make negative option offers as the
primary object of the agreement with the
consumer, for example, when a
consumer subscribes to a negative
option plan. By subscribing to a
negative option plan, a consumer
assumes the responsibility of
affirmatively *‘negating” or rejecting all
subsequent sales offers for goods or
services made under the plan. Negative
option plans usually involve the
delivery of goods or services at regular
intervals.

There are different types of negative
option plans; for example,
“prenotification” negative option plans
and “‘continuity” negative option plans
(which are more commonly referred to
simply as continuity plans). Under
prenotification plans, sellers and
consumers agree that, for each sales
offer, sellers will send consumers an

sending him prenotification forms. He described
this as a negative option abuse. Bucks County, #010,
stated at 1, that sellers of yearly calendars who do
not provide prenotification before shipping the
calendars are violating the Negative Option Rule. If
the legal publications and the calendars are sold by
continuity plans, however, the Negative Option
Rule would not regulate the sales and would
consequently not require prenotification. As
discussed below, the FTC Act and other laws
protect consumers from potentially deceptive
practices regarding continuity sales.

515 U.S.C. 45, See Part IV.B., infra, for a
discussion of the prohibition against shipping
unordered merchandise.

announcement describing the goods or
services offered, along with a
prenotification form that subscribers can
return to the sellers to reject the goods
or services. Under continuity plans (also
known by terms such as subscription
shipments, library standing order
arrangements, or annual series
arrangements), subscribers agree, when
they join or subscribe, to receive
periodic shipments of goods or the
performance of services without
receiving prior announcements from
sellers describing the goods or services,
and without receiving prenotification
forms.6 Depending on the terms of the
specific continuity or service sales plan,
subscribers may have the right to return
goods or reject services they decide they
do not want.”

In the case of both prenotification
negative option plans and continuity
plans, sellers often market their plans by
offering introductory goods or services
on a trial basis. A consumer who fails
to return the trail merchandise or who
otherwise fails to cancel the
subscription by the time the trial period
expires often is automatically enrolled
in the seller’s plan.

6 A typical characteristic of continuity plans is
that the goods sold often relate to a single topic
(e.g., a book series about the Civil War) or are for
items that are consumed or used up and need to be
replaced periodically (e.g., hosiery). Because of
these characteristics, costly returns are less likely.
In contrast, prenotification plans often span a wide
array of topics (one month a biography may be
featured, another month a mystery). Because of the
high cost of mailing goods to subscribers and
allowing them to reject the goods they did not want,
some sellers moved to sending “announcements”
describing the goods they would be sending, along
with forms that subscribers could return to reject
the items—hence, the term “prenotification.” The
Commission considered and rejected assertions that
it should ban prenotification negative option plans
as being inherently unfair. SBP, 38 FR at 4902-04.

7The Commission notes that the provision of
services differs substantially in character from the
selling of goods. In the sale of goods, consumers are
likely to consider purchases, even if made as part
of a continuity plan, as discrete occurrences. In
some instances, services may be performed
periodically or seasonally, for example, landscaping
or pest control. But in many cases, consumers may
likely expect that a given service—household
security or cable television, for example—will
continue uninterrupted until it is canceled.
Whether services continue uninterrupted or are
performed periodically, they are commonly
regulated by service contracts or plans, which in the
context of this Notice could be characterized as
continuity plans for services.

Negative option techniques have been used in
selling services. For example, a cable television
provider may separate a channel from a group of
channels previously offered as a “bundle” and offer
the channel separately to cable subscribers using a
negative option. Or a service provider—such as an
Internet service provider—may make a free trial
offer for a service that becomes an extended service
contract unless the consumer exercises a negative
option and expressly rejects the service contract
when the free trial period expires. Service plans
may also employ negative option contract renewal
provisions.
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As previously stated, the Negative
Option Rule applies only to
prenotification plans for the sale of
goods. In promulgating the Rule, the
Commission determined in its
Statement of Basis and Purpose that it
was in the public interest to prescribe
regulations for the operation of
prenotification negative option plans
because various acts and practices
associated with these plans were found
to affect consumers adversely.8 The
Commission also stated that the Rule
does not apply to negative option
marketing arrangements under which
marketers optionally tender
merchandise to subscribers without
previously sending a prenotification
announcement. The Commission
determined that negative option selling
plans, such as continuity plans,
subscription shipments, library standing
order arrangements, or annual and
series arrangements, in which
subscribers agree to receive goods
without prenotification of each
shipment, warranted separate treatment
by the Commission if and when
consumer complaints justified
Commission attention.®

B. Disclosures in Certain Kinds of
Advertising

To ensure that consumers are not
misled about the terms of these plans
before they subscribe, the Rule requires
sellers to disclose the material terms of
the plans in ads that contain a means
consumers can use to subscribe. The
Rule requires that sellers disclose
clearly and conspicuously the material
terms of membership in any
advertisement or other promotional
material that provides a method the
consumer may use to enroll in the plan,
including the following disclosures: (i)
The aspect of the plan (the negative

8 The Commission found that: (1) Marketers of
prenotification negative option plans had failed to
disclose adequately the provisions of such plans to
the detriment of their subscribers; (2) subscribers
had encountered difficulties in substantiating that
they were not given adequate time to respond to the
negative option notice supplied by the
merchandiser; (3) marketers of prenotification
negative option plans had delivered unordered or
substituted merchandise in the place of
merchandise specifically ordered by subscribers,
without their subscribers’ prior consent; (4)
marketers of prenotification negative option plans
had failed to honor proper cancellation notices from
contract-complete subscribers and continued to
send them merchandise; (5) subscribers had been
dunned or billed for unordered merchandise, and
sellers had failed to provide meaningful service to
a large number of their subscribers in connection
with complaints involving operations, particularly
in regard to billing problems; and (6) marketers of
prenotification negative option plans had operated
their entire systems in such a manner as to place
the burden for correcting “errors” on their
subscribers. SBP, 38 FR at 4899-4902.

91d. at 4908.

option) that requires subscribers to
notify the seller, in the manner provided
for by the seller, if they do not wish to
purchase a selection, and that failure to
notify the seller signifies assent; (ii) any
obligation assumed by subscribers to
purchase a minimum quantity of
merchandise; (iii) the right of contract-
complete subscribers 10 to cancel their
membership at any time; (iv) whether
billing charges will include an amount
for postage and handling; (v) a
disclosure indicating that subscribers
will be provided with at least ten days
in which to mail any form to the seller
to reject merchandise; (vi) that the seller
will credit the return of any selections
sent to a subscriber, and guarantee to
the Postal Service or the subscriber
postage to return such selections to the
seller, when the subscriber does not
have at least ten days in which to return
the prenotification form to the seller;
and (vii) the frequency with which the
seller will send announcements and
forms to the subscriber and the
maximum number of announcements
and forms the seller will send during a
12-month period.

C. Operation of Prenatification Negative
Option Plans

The Rule also requires sellers to
follow certain procedures in operating
prenotification negative option plans for
the sale of goods. Many prenotification
negative option plans provide
introductory offers to encourage
consumers to become members. The
Rule requires that a seller must ship any
introductory and bonus merchandise
due a subscriber within four weeks after
receiving an order, unless it is unable to
do so because of unanticipated
circumstances beyond its control. In
such an event, the seller may make an
equivalent alternative offer, which the
subscriber has the right to decline.
Subscribers may then cancel their
membership provided they return to the
seller any introductory merchandise
received.

Once a consumer becomes a
subscriber, the Rule requires the seller
to mail an announcement to the
subscriber in advance identifying any
merchandise the seller plans to send.
The Rule also requires the seller to mail
the subscriber a form, with the
announcement, instructing the
subscriber how to use the form to reject
the merchandise. The form must tell the
subscriber that the merchandise will be
sent unless the subscriber tells the seller

10““Contract-complete subscriber” refers to a
subscriber who has purchased the minimum
quantity of merchandise required by the terms of
membership in a negative option plan.

not to send it and must identify the date
by which the subscriber must return or
mail the form back to the seller. The
Rule sets out timing provisions for the
mailing of the announcements and
forms. At a minimum, the seller must
give a subscriber at least 10 days in
which to return or mail a form to the
seller. When the subscriber orders
merchandise, either by failing to return
the prenotification form or by
affirmatively ordering a selection, the
seller may not substitute merchandise
for the specific merchandise ordered,
unless the subscriber has expressly
consented to the substitution.

Under certain circumstances (e.g.,
when the subscriber does not have at
least 10 days to mail the prenotification
form), a seller must credit the return of
any selection sent to a subscriber for the
full invoiced amount and pay for return
postage. When the seller is aware that
these circumstances exist, it must notify
subscribers that they may return the
merchandise with return postage
guaranteed and receive a credit to their
accounts. Finally, the seller must
terminate promptly the membership of
subscribers who request cancellation of
membership in writing after fulfilling
any minimum purchase obligation
under the negative option agreement.

I11. Summary of the Comments
A. Costs and Benefits of the Rule

Several comments state that the Rule
establishes a balance between the needs
of consumers and industry, benefiting
both.11 Ten of the 19 comments
submitted support the Rule as is,
without change.12 Several comments
state that the Rule has worked
effectively in regulating prenotification
negative option plans.13 Eleven of the
comments state that there is a
continuing need for the Rule.14 None of

11BMOC, #002, at 1; Jacobina, #006, at 1; DMA,
#008, at 3; Columbia House, #013, at 2; BMG, #014,
at 1, 2; DeHart and Darr, #016, at 1.

12| amet, #001, at 1; BOMC, #002, at 1, 2;
Niebergall, #003, at 1; Greenberg, #004, at 1; DMA,
#008, at 3, 6; Doubleday, #011, at 1; Columbia
House, #013, at 2; BMG, #014, at 1, 2; DeHart &
Darr, #016, at 1, 3; Mansion, #019, at 1. Niebergall,
#003, at 1, stated that full, first-class postage should
not be required for the return of prenotification
forms by consumers when the post-card rate would
be sufficient. The Rule does not contain a first-class
postage requirement. Consumers may return
prenotification forms using any postage required by
the U.S. Postal Service.

13BOMC, #002, at 1, 2; Greenberg, #004, at 1-2;
Doubleday, #011, at 1; Wisconsin AG, #012, at 2;
BMG, #014, at 2; DeHart & Darr, #016, at 1.

14 Lamet, #001, at 1; BMOC, #002, at 1; Niebergall,
#003, at 1; Greenberg, #004, at 1; DMA, #008, at 2;
Doubleday, #011, at 1, 2; Wisconsin AG, #012, at
2, 3, 4; Columbia House, #013, at 1-2; BMG, #014,
at 1, 2; Spriggs, #015, at cover letter p.1; DeHart and
Darr, #016, at 1.
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the comments suggest rescinding the
Rule.

Several comments address the
benefits to consumers from
prenotification negative option plans as
a selling technique, as opposed to
benefits arising from the Rule itself. Five
comments state that negative option
plans provide many benefits to
consumers, including the opportunity to
build a long-term relationship with
sellers who provide a large array of
product choices, greater accessibility to
products and shopping convenience,
and expert advice and recommendations
about products.15 One comment states
that negative option contracts impose
some costs on consumers, but
nevertheless possess economic
efficiency advantages over standard
contractual relationships.16

Three comments state that the Rule
does not impose any costs on
purchasers.17 Others state that the Rule
protects consumers adequately by
requiring their consent,18 requiring
disclosure of the terms and conditions
of membership,1° or providing
guidelines for the operation of negative
option plans.2° One comment, however,
recommends that the Commission
establish a design standard, setting forth
specific type-size requirements, to make
the required negative option disclosures
clearer and more conspicuous to
consumers.21

Industry comments overwhelmingly
support the Rule. They state that the
Rule functions in the best interests of
sellers by providing well-established,
concrete guidance to industry that helps
establish good business practices.22 The
Rule thereby contributes to consumer
confidence in negative option marketing
and allows sellers to establish

15 Jacobina, #006, at 1; DMA, #008 at 2;
Doubleday, #011, at 1; BMG, #014, at 2; DeHart and
Darr, #016, at 2.

16 Phillips, #005, at 305, 309 (negative option
plans impose two types of transactional costs on
consumers—the cost of rejecting goods offered by
a seller, and the cost of canceling membership in
a negative option plan to end the product flow;
despite these costs, “‘negative option contracts,
compared to positive option, are a more efficient
means by which to accept or reject pieces of a
product flow” and are consequently weakly
economically superior to positive option
agreements).

17BOMC, #002, at 1, DMA, #008 at 2; BMG, #014,
at 2.

18DMA, #008, at 2, 6; Wisconsin AG, #012, at 2.

19 Greenberg, #004, at 1; DMA, #008, at 2; BMG,
#014, at 1, 2; DeHart and Darr, #0186, at 1.

20 Greenberg, #004, at 1; DMA, #008, at 2, 6;
Wisconsin AG, #012, at 2; Columbia House, #013,
at 1; BMG, #014, at 1, 2; DeHart and Darr, #016, at
1.

21 Bucks County, #010, at 1.

22BMOC, #002, at 2; DMA, #008, at 2, 5;
Doubleday, #011, at 1; Columbia House, #013, at 1;
BMG, #014, at 1; DeHart and Darr, #016, at 2.

continuing, repeat customers.23 A few
industry members state that the Rule
enables them to establish national
uniformity in marketing 24 and helps
them avoid customer service problems
because the disclosure requirements of
the Rule educate consumers about the
way prenotification negative option
plans work.25 Three comments state that
the Rule imposes considerable costs on
industry, for example, because of
vagaries of delivery dates and
deadlines.2é These comments, however,
do not recommend any changes to
reduce costs; but instead, conclude that
the Rule benefits industry and
recommend that the Commission retain
the Rule without any substantive
change.2? According to one comment,
significantly weakening the Rule could
lead consumers to lose confidence in
negative option buying, which should
not be desired by the FTC, consumers,
or the businesses which service them.28

B. Recommendations To Expand the
Rule To Cover Marketing Techniques
Other Than Prenotification Negative
Option Plans and To Cover Services

One comment recommends extending
the Rule to cover continuity plans for
goods, and requiring prenotification for
each shipment made under a continuity
plan.2® Another comment states that
continuity plans for goods should not be
regulated in the same way that the Rule
regulates prenotification plans, but that
sellers using continuity plans should be
required to disclose the material terms
of membership before consumers
subscribe.30 One comment recommends
amending the Rule to declare that
billing for unordered merchandise is an
unfair practice.3

Several comments state that the
negative option sales techniques has
been used in the sale of various services
by some firms.32 A few comments

23 Jacobina, #006, at 1; DMA, #008, at 3;
Doubleday, #011, at 1-2; Columbia House, #013, at
1; BMG, #014, at 1.

24Doubleday, #011, at 1.

25BMG, #014, at 1.

26 DMA, #008, at 3; Columbia House, #013, at 1;
BMG, #014, at 2.

27DMA, #008, at 3 (because the lifetime value of
a repeat customer is so important to sellers, these
costs will make this method of doing business
worthwhile); Columbia House, #013, at 2 (Rule has
achieved an acceptable and commendable balance
between the needs and concerns of industry and the
need to protect the public from unscrupulous and
fraudulent practices); BMG, #014, at 2 (while the
costs of compliance with the Rule are substantial
in staff time, energy and dollars, the investment is
worthwhile).

28 Doubleday, #011, at 2.

29Wisconsin AG, #012, at 5-6.

30 Wisconsin/Agriculture, #009, at 2.

31Wisconsin AG, #012, at 5.

32Phillips, #005, at 305; Ontario, #007, at 1;
Wisconsin/Agriculture, #009, at 2; Bucks County,

recommend expanding the Negative
Option Rule to require that service
providers notify consumers each time
they intend to provide services, and
notify consumers before they enroll
consumers in service plans after a free
trail period expires, and before they
renew service contracts.33

None of the comments that support
expanding the Rule addresses the costs
that such changes to the Rule might
impose on firms. Further, none
submitted specific evidence (beyond a
few examples) of the extent of any
current abuses in the use of negative
option plans not covered by the Rule or
in the sale of services.

Some of the comments expressly
oppose expanding the Rule, stating that
negative option marketing techniques
that are different from prenotification
negative option plans should be
addressed separately, such as through a
cooperative education project with
industry that could help educate the
public about such techniques.34 One
comment notes that the Postal
Reorganization Act (also referred to as
the “‘unordered merchandise statue”),
39 U.S.C. 3009, has already addressed
some problems with negative option
selling of products.35

C. Commission’s Determinations

Based on the comments received and
on other information, the Commission
concludes that the Rule adequately
balances the interests of both consumers
and firms that are subject to it. It
appears that the Rule is working
effectively to protect consumers,
without imposing significant costs on
industry members, small or large. Based
on the comments submitted, and other
research and investigation performed by
the Commission’s staff regarding
negative option marketing, the
Commission has determined to retain
the Rule in its present form.

First, the Commission has determined
not to propose amending the Rule to
specify a design standard for the
required disclosures, as suggested by
one commenter. The Commission
believes that the performance standard
in the Rule, which mandates ‘‘clear and
conspicuous’ disclosures, has worked

#010, at 1; Spriggs & Nevin, #015, at 227, Bressler,
#018, at 1-2; Wisconsin AG, #012, at 1; Craig, #017,
at 6. These comments state that negative option
marketing has been used to sell cable television,
Internet services, inside telephone wire
maintenance, telephone call waiting, lawn care,
pest control, home security, travel discount clubs,
credit card protection programs, and other services.

33Wisconsin/Agriculture, #009, at 2; Bucks
County, #010, at 1; Bressler, #018, at 1-2.

34DMA, #008, at 5; BMG, #014, at 2; DeHart and
Darr, #016, at 2.

35DeHart and Darr, #016, at 2.



Federal Register/Vol. 63, No. 161/ Thursday, August 20, 1998/Rules and Regulations

44559

well. Although the Commission has
used design standards in various
contexts, there is no evidence that such
a standard is necessary for promotional
materials for prenotification negative
option plans. The clear and conspicuous
standard allows sellers greater flexibility
when making the required disclosures,
which is important in light of the varied
promotional materials used by sellers
who operate prenotification negative
option plans.

Second, the Commission has
determined not to propose expanding
the Rule to apply to additional types of
negative option marketing techniques,
such as continuity plans, or to the sale
of services. There is insufficient
evidence that unfair to deceptive acts or
practices are prevalent in the use of
additional types of negative option
marketing techniques or in the sale of
services, and application of the Rule to
these areas may not be justified.
Requiring sellers to provide consumers
with prenatification before each
shipment of merchandise under
continuity plans, or each performance of
a service, or the continuation of a
service, may be unwarranted or
unnecessary. For example, in some
cases continuity or service plans may
distribute goods or perform services for
which consumers do not reasonably
expect prenotification before each
instance of delivery or performance—
e.g., the monthly shipment of volumes
of an encyclopedia or a book series, or
providing home security services.3¢ In
the case of services, consumers may
normally expect that many services will
continue uninterrupted until canceled.
Requiring prenotification for each
billing cycle of such service plans is
unreasonable. Even when services are
performed periodically or seasonally,
prenotification before each performance
of a service may not be necessary if
consumers have been informed in
advance about the material terms and
conditions of the service contract.

If sellers adequately disclose the
terms and conditions of continuity and
service plans to consumers, and if
consumers agree to these terms and
conditions—including the receipt of
merchandise or the performance of
services without prenotification—it is
unlikely that any consumer injury will
result. The Commission has determined
that, if there is inadequate disclosure
and injury occurs, existing laws and
regulations—such as the FTC Act, the
unordered merchandise statute, and

36 E.g., Wisconsin/Agriculture, #009, at 2 (no
compelling need for regulation of contracts
pursuant to which consumers make an up-front
decision to purchase, such as newspaper and
magazine subscriptions).

state consumer protection laws and
regulations—provide adequate
protections against unfair or deceptive
negative option marketing practices that
fall outside of the purview of the
Negative Option Rule. As discussed in
Part IV below, both the Commission and
state Attorneys General have brought
enforcement actions against marketers
that have allegedly employed unfair or
deceptive negative option marketing
techniques, such as the failure to
disclose clearly and conspicuously
material facts about membership in
continuity plans and other types of sales
plans or clubs. The Commission will
continue to take action on a case-by-case
basis in any problem areas.

V. Existing Alternatives to Expanding
the Rule

A. The Federal Trade Commission Act

Section 5 of the FTC Act empowers
the Commission to prohibit unfair or
deceptive acts or practices in or
affecting commerce. The Commission
has promulgated trade regulation rules,
such as the Negative Option rule, when
it has found that unfair or deceptive acts
or practices in specific industries were
prevalent. For example, the systematic
failure on the part of sellers to make
clear and conspicuous necessary pre-
purchase disclosures to consumers
justified promulgation of the Negative
Option Rule. But the Commission does
not need to adopt a trade regulation rule
to prosecute unfair or deceptive acts or
practices. Rather, the Commission can
prosecute such practices, for example,
the failure clearly and conspicuously to
disclose material facts about continuity
plans, as unfair or deceptive acts or
practices that violate section 5 of the
FTC Act.37

Under the FTC Act, the Commission
may seek administrative or federal
district court orders against companies
or individuals who engage in unfair or
deceptive practices, prohibiting future
violations, and providing other relief
such as consumer redress, disgorgement
of ill-gotten gains, consumer
notification, and civil penalties, in some
cases.38 The Commission has pursued

37 |n determining whether a practice is deceptive,
the Commission must determine whether there is a
misrepresentation, omission, or other practice, that
misleads consumers acting reasonably in the
circumstances and causes consumer injury. See
Federal Trade Commission Policy Statement on
Deception, appended to Cliffdale Assocs., Inc., 103
F.T.C. 110, 174-184 (1984); and Federal Trade
Commission Policy Statement on Unfairness,
appended to International Harvester Co., 104 F.T.C.
949, 1070-76 (1984).

38 The Commission can seek civil penalties from
companies that violate administrative orders issued
against them by the Commission, and from
companies not subject to previous administrative

cases challenging alleged unfair or
deceptive practices in the operation of
continuity plans for both goods and
services. For example, the Commission
has challenged continuity plans under
which merchandise was shipped
without consumers’ prior consent to
receive the merchandise.39 It has also
required that promotional materials for
continuity plans disclose clearly and
conspicuously material facts about the
plans—including the risks and
obligations that subscribers assume by
subscribing to them.4° For example, the
Commission has required sellers who
use continuity plans to disclose the fact
that consumers who become subscribers
will receive shipments of goods or will
be billed for services without further
action by the consumer.41 These cases
illustrate the Commission’s ability to
prevent consumer injury associated
with unfair or deceptive negative option
practices without expanding the
Negative Option Rule.

B. Unordered Merchandise

The Commission has also determined
that there is no need to amend the Rule
to prohibit billing for unordered
merchandise, as recommended by one

orders if they have actual knowledge that the
Commission has determined in prior cases that
certain acts or practices are unfair or deceptive and
they engage in those acts or practices. 15 U.S.C.
45(1) and 45(m)(1)(B).

39 See Synchronal Corp. 116 F.T.C. 1189, 1222
(1993) (consent order prohibited respondents from
selling any product through a continuity program
without first obtaining consumers’ expressed
consent).

40 See FTC v. Hosiery Corp. of America, 3 Trade
Reg. Rep. (CCH) 122,187 (E.D. Pa. 1984) (in
connection with continuity plan for hosiery, federal
district court consent decree required company to
pay a $200,000 civil penalty and to make clear and
conspicuous disclosure of conditions and
obligations attendant upon acceptance of free
introductory offer); Grolier, Inc., 91 F.T.C. 315, 454—
55, 483 n.37, 497 (1978) (Commission found that
promotional materials that did not tell consumers
that they would receive a bulk shipment of books,
rather than single volumes, failed to disclose a
material fact about respondents’ continuity plans;
Commission ordered respondents to disclose
conditions and terms of continuity plans, the
method of sales or distribution and the subscriber
risks and obligations); Crowell Collier & Macmillan,
Inc., 82 F.T.C. 1292, 1305 (1973) (order required
respondents to disclose clearly and conspicuously
the conditions and terms of any program providing
for the delivery of books or other products or
services serially, at intervals, on an approval basis.)

41See Synchronal, 116 F.T.C. at 1222
(Commission ordered required the disclosure of all
material terms and conditions of the continuity
program, including the fact that periodic shipments
of the product would be made without further
action by the consumer, a description of the
product included in each shipment, the
approximate interval between each shipment, the
billing procedure to be employed, the minimum
number of purchases required under the program,
if any, and a description of the terms and
conditions under which and the procedures by
which a subscriber may cancel further shipments).
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commenter.42 Section 3009(a) of the
Postal Reorganization Act of 1970, 39
U.S.C. 3009, declares that mailing, and
billing for, unordered merchandise
constitutes a violation of section 5 of the
FTC Act.43 Under this standard, sellers,
other than charitable organizations
soliciting contributions, may not ship
unordered merchandise to consumers
unless the recipient has expressly
agreed to receive it or unless it is clearly
identified as a gift, free sample, or the
like. In addition, sellers may not try to
obtain payment for or the return of the
unordered merchandise. Consumers
who receive unordered merchandise are
legally entitled to treat the merchandise
as a gift.

Under the Negative Option Rule,
shipments sent to subscribers of
prenotification negative option plans are
not considered unordered merchandise
because subscribers have agreed to
receive shipments of merchandise
unless they reject them by returning
prenotification forms.44 Shipping goods
to consumers who have not expressly
agreed to take on the obligation of
rejecting goods by means of a
prenotification form, however, violates
the prohibition against sending
unordered merchandise.45 Similarly,

42Wisconsin AG, #012, at 5.

43See 35 FR 14328 (1970). In a notice published
onJanuary 31, 1978, 43 FR 4113, the Commission
stated that the standard under section 5 of the FTC
Act was not limited to unordered merchandise sent
by U.S. mail. The Commission explained that it
might, for example, prosecute as a violation of
section 5 a nonmail shipment of merchandise that
fails to meet the standard of 39 U.S.C. 3009.

44 The Negative Option Rule provides, however,
that all shipments the seller sends to a subscriber—
except for the first—after the seller receives written
notice that a subscriber who has met his minimum
purchase obligation wishes to cancel his
membership, is considered unordered merchandise.

45E.g., Hachette Book Group USA, Inc, No.
39CV00116 (D. Conn. 1994) (settlement in which
FTC charged that defendants failed to notify
consumers that they would receive yearbooks or
supplements unless they returned a mail
cancellation card, failed to obtain consumers’
agreement to return cancellation cards if they did
not want the merchandise, and mailed merchandise
and bills to consumers who had not placed orders);
Standard Reference Library, Inc., 77 F.T.C. 969, 976
(1970) (consent order prohibited respondents from
representing that consumers’ failure to return
rejection cards or take any affirmative action to
prevent the shipment of merchandise constituted a
request to receive merchandise where consumers
had not agreed to take on that obligation).

Spriggs & Nevin, #015, at 228, expressed concern
that sellers that enter into contracts with consumers
may include provisions in their contracts allowing
them to make negative option offers to consumers
as a part of the contract even though the primary
subject matter of the contract is not related to the
negative option offers. In some cases, consumers
may agree to receive the secondary negative option
offers because they have no choice but to do so if
they wish to receive the goods or services that are
part of the primary agreement. The Commission
believes that such practices must be evaluated on
a case-by-case basis to determine whether they are
unfair or deceptive.

shipments sent to subscribers of
continuity plans are not considered
unordered merchandise because
subscribers to these plans agree to
receive the shipments. Sending goods
other than those a continuity plan
subscriber has agreed to receive,
however, is prohibited.46 Cases brought
by the Commission indicate that sellers
who use prenotification negative option
plans or continuity plans to sell goods
may not unilaterally impose a negative
option, requiring consumers to reject
goods offered for sale; consumers must
agree to such a term, so that the
shipping of goods without this consent
constitutes the shipping of unordered
merchandise. The cases show that the
unordered merchandise statute and
section 5 of the FTC Act provide
adequate authority for the Commission
to protect consumers from unordered
merchandise.

C. Negative Option Marketing of
Services and Unordered Services

A few of the comments stated that the
Negative Option Rule should be
amended to apply to services.4” As with
product sales techniques not covered by
the Rule, the Commission can bring
enforcement actions against those who
use unfair or deceptive acts or practices
to promote, sell or bill for services. For
example, the Commission has brought
enforcement actions against companies
that bill consumers for unordered
services 48 and companies that use

46 E.g., Field Publications Ltd. Partnership, No.
H-90-932 PCD (D. Conn. 1990) (settlement in
which FTC charged that Field shipped unordered
books to subscribers who had agreed to receive
another series of books as part of a continuity plan;
settlement required Field to pay a $175,000 civil
penalty).

47Wisconsin/Agriculture, #009, at 2; County of
Buck, #010, at 1; Wisconsin AD, #012, at 5. Ontario,
#007, stated at 1-2, that Ontario has considered
amending its Consumer Protection Act to provide
safeguards against the deceptive negative option
marketing of services. See also Dennis D. Lamont,
Negative Option Offers in Consumer Service
Contracts: A Principled Reconciliation of
Commerce & Consumer Protection, UCLA Law
Review, Vol. 42, No. 5 (June 1995).

48 Southwest Marketing Concepts, Inc., No. H—
97-1070 (S.D. Tex. May 29, 1998) (consent decree,
settling claim that company billed for unordered
advertising, prohibited defendants from making
false or misleading representations in connection
with the sale, distribution, marketing or
sponsorship of any advertisement); Image Sales &
Consultants, Inc., No. 1:97CV0131 (N.D. Ind. filed
Jun. 9, 1998) (same); The Century Corp., No.
1:97CV0130 (N.D. Ind. Apr. 8, 1998) (same); Dean
Thomas Corp., No. 1:97CV0129 (N.D. Ind. Jan. 19,
1998) (same); AKOA, Inc., No. CV 97-7084 (LGB)
(C.D. Cal. Mar. 17, 1998) (consent decree prohibited
company from billing for unordered computer
repair service contracts); Travel World
International, Inc., No. 88-113-CIV-FTM-15C
(M.D. Fla. Nov. 2, 1989) (consent decree prohibited
defendants from using negative option billing for
renewals or initial purchases of any travel club
membership, vacation certificate, travel service,

negative options to enroll consumers
automatically in service plans upon the
expiration of free trial offers, without
disclosing this material condition
clearly and conspicuously to
consumers.4® The Commission will
continue to monitor the marketplace to
identify problem areas and bring
enforcement actions when appropriate.

Regarding cable television channel
subscriptions, which some of the
comments mentioned as an area in
which negative option selling has been
used,5° some states have brought legal
action to challenge potentially deceptive
negative option practices. In this area,
the Cable Television Consumer
Protection and Competition Act of 1992
(““Cable Act of 1992”) 51 provides
protections by prohibiting negative
option billing for “‘any service or
equipment that the subscriber has not
affirmatively requested by name,” and
by directing the Federal
Communications Commission (““‘FCC”’)
to issue implementing regulations. No
evidence has been submitted to the FTC
to indicate that the Cable Act of 1992
and the FCC’s regulations are not
sufficient to protect consumers from
unfair or deceptive acts or practices in
the use of negative option marketing
techniques in connection with the sale
of cable television services.52

contract for vacation services, or any other product
or service); Trade Union Courier, 51 F.T.C. 1275,
1299-1300 (1955) (litigated order; newspaper billed
for ads without prior authorization); A&R Agency,
86 F.T.C. 103 (1975) (consent order; same).

49 America Online, Inc., C-3787; Prodigy Servs.
Corp., C-3788; CompusServe, Inc., C-3789 (March
16, 1998) (consent orders required online service
providers, when offering a “‘free trial”” with
automatic membership enrollment or renewal upon
the expiration of the free trial period, to disclose
clearly and prominently any obligation to cancel
after the free trial period to avoid charges, and to
provide at least one reasonable means of canceling,
to prevent enrollment or renewal).

50 Phillips, #005, at 304; Ontario, #007, at 1;
Wisconsin/Agriculture, #009, at 2; Wisconsin AG,
#010, at 1-2; Spriggs & Nevin, #015, at 227; Craig,
#017, at 6-8.

51Pub. L. No. 102-385, 106 Stat. 1460 (codified
in scattered sections of 47 U.S.C.). See 47 U.S.C.
543(f) for prohibition against negative option billing
for cable television.

52 Time Warner Cable v. Doyle, 66 F.3d 867 (7th
Cir. 1995) (FCC regulations pursuant to the Cable
Act of 1992 permit a limited range of negative
option billing and preempt state consumer
protection statutes prohibiting negative option
billing to extent they interfere with the execution
of the FCC'’s rate rules); Time Warner Entertainment
Co. v. Federal Communications Comm’n, 56 F.3d
151, 192-96 (D.C. Cir. 1995) (Cable Act of 1992 does
not explicitly prohibit states from enforcing
negative option billing regulations; issue whether
Act preempts state negative option consumer
protection laws insofar as they affect rate regulation
is a factual question peculiar to the state law at
issue).
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D. State Laws

The states also enforce consumer
protection laws that protect consumers
against unfair or deceptive negative
option marketing techniques or other
marketing techniques that may not be
covered by the Commission’s Negative
Option Rule.53 Like the FTC Act, many
of these state statutes include general,
and far-ranging, prohibitions against
unfair or deceptive acts or practices.54
As evidenced by cable television and
other cases, states are actively enforcing
these state statutes.55 The dual system of
state and federal consumer protection
laws should help limit the proliferation
of deceptive negative option marketing
techniques.

E. Industry Self-Regulation

Finally, industry self-regulation may
provide an additional mechanism to
police deceptive negative option
marketing techniques that are not
covered by the Commission’s Rule. It is
in the interest of the direct marketing
industry to have products and services
meet the consumer’s expectations so
that a company can establish a long-
standing relationship with the
consumer. The Direct Marketing
Association, recognizing that consumers
misled by direct marketing promotions
may be reluctant to respond to such
promotions in the future, has
established a process for handling
complaints about ethical business
practices. Examples of matters handled
by DMA’s Committee on Ethical
Business Practices include an offer
made for a continuity program in which

53DMA, #008, at 4, commented that state negative
option laws are sometimes inconsistent with the
Commission’s Negative Option Rule. DMA therefore
proposed making the Rule preempt inconsistent
state laws.

The Rule does not preempt state laws that
regulate negative option marketing except to the
extent that such laws directly conflict with the
provisions of the Rule. Laws that provide
consumers greater protection than that provided by
the Rule do not necessarily conflict with the Rule
even if they are inconsistent. Doubleday, #011,
noted at 1, that the effectiveness of the
Commission’s Negative Option Rule has helped
avoid a proliferation of conflicting state laws.

54 Pennsylvania Consumer Protection Law, 73
P.S. 201-1, et seq.; Indiana Deceptive Consumer
Sales Act, Ind. Code 24-5-0.5-1, et seq.; Texas
Deceptive Trade Practices-Consumer Protection
Act, Texas Bus. & Comm. Code Ann. 17.41, et seq.

SSE.g., Hosiery Corp of America (multiple cites),
e.g., No. CVOC9704299D (4th Judicial District of the
State of Idaho, Ada County, Aug. 2, 1997) and No.
97-08373 (261st Judicial District of Travis County,
Texas, July 23, 1997) (company signed Assurance
of Discontinuance/Assurance of Voluntary
Compliance settling allegations by eleven states that
it failed to disclose clearly and conspicuously
material conditions of free offer and continuity plan
for hosiery).

material details of the offer were not as
conspicuous as other parts of the offer.56

V. The Negative Option Rule and New
Technologies

Because many companies that operate
negative option plans are now posting
promotional materials on the Internet to
solicit membership, the Commission
solicited comment on the effect of
changes in technology on the Rule,
including the use of e-mail and the
Internet. The Commission received five
comments on this issue.57 The
comments stated that subscribers to
prenotification negative option plans
can now order or reject merchandise by
telephone, e-mail, and the Internet,
rather than by returning prenotification
forms by mail.58 The comments also
stated that the Rule is ““media neutral”
or easily adaptable to these
technologies.5®

The Negative Option Rule covers all
promotional materials that contain a
means for consumers to subscribe to
prenatification negative option plans,
including those that are disseminated
through newer technologies, such as the
Internet, e-mail, or CD—ROM.

Promotional materials posted on the
Internet, distributed via e-mail, or on
CD—ROM must therefore, make all the
disclosures required by the Rule in a
clear and conspicuous manner. Sellers
that operate prenotification negative
option plans using these technologies
must also comply with all other Rule
requirements. The Commission is
currently considering issues related to
the Internet and other new technologies
with respect to the Negative Option
Rule, as well as other Commission rules
and guides, including the factors it
would consider in evaluating the
effectiveness of advertising disclosures.
The Commission will provide more
information about the Rule’s application
to these new technologies at a later date.

VI. Technical, Non-Substantive
Amendments to the Rule

The Commission has determined to
adopt technical, non-substantive
amendments to the Negative Option
Rule. First, the Commission deletes the
Note after section 425(b)(5). The Note
simply referenced a separate proposed
trade regulation rule involving billing

56 Case Report From The Direct Marketing
Association’s Committee on Ethical Business
Practice, Vol. 1, No. 4 (December 1997).

57 DMA, #008, at 5; Columbia House, #013, at 1;
BOMC, #002, at 1-2; Doubleday, #011, at 1; BMG,
#014, at 2.

58 Columbia House, #013, at 1.

59BOMC, #002, at 1-2; DMA, #008, at 5;
Doubleday, #011, at 1; Columbia House, #013, at 1;
BMG, #014, at 2.

practices arising out of the
administration of customer accounts by
credit card issuers and other retail
establishments. That proposed rule was
indefinitely postponed, and then
withdrawn when it was superseded by
the Fair Debt Collection Practices Act,
91 Stat. 874, 15 U.S.C. 1692-16920, as
amended. The reference is therefore
obsolete. Second, the Commission
amends two paragraphs of Section 425.1
of the Rule by changing references to
“in commerce” to read ““in or affecting
commerce” to conform the language of
the Rule with the current language of
section 5 of the FTC Act, 15 U.S.C. 45,
and by changing references to ‘“‘an unfair
method of competition and an unfair to
deceptive act or practice” to “‘an unfair
or deceptive act or practice” to conform
the language of the Rule to the language
of section 18 of the FTC Act, 15 U.S.C.
57a. Finally, the Commission amends
the title of the Rule to read ““Use of
Prenotification Negative Option Plans”
to make the title more accurately
describe the Rule’s coverage.

Because these amendments are purely
technical and non-substantive, they are
exempt from the rulemaking procedures
specified in section 18 of the FTC Act.0
Further, because the amendments
simply delete an obsolete and
unnecessary Note, conform the language
of the Rule to the FTC Act, and clarify
the Rule’s coverage in the title of the
Rule, the Commission has determined
that notice and comment are
unnecessary under the Administrative
Procedure Act (“APA”). The
Commission, therefore, has omitted
notice and comment for good cause as
provided by section 553(b)(B) of the
APA, 5 U.S.C. 553(b)(B). The
amendments are effective today.
Because the amendments are technical,
and non-substantive, section 553(d) of
the APA, 5 U.S.C. 553(d), which
requires publication or service of a
substantive rule not less than 30 days
before its effective date, does not apply.

VII. Regulatory Flexibility Act

Because these amendments are
exempt from the notice and comment
provisions of section 553(b) of the APA,
the Regulatory Flexibility Act (“RFA™),
5 U.S.C. 601 et seq., does not apply.
Nevertheless, the Commission has
considered whether the amendments
could have any effect on small entities.
These technical, non-substantive
amendments do not change the
substantive requirements of the Rule in
any manner, and do not impose any
new requirements on sellers, large or
small. Accordingly, this notice does not

6015 U.S.C. 57a(d)(2)(B), 16 CFR 1.15(b).
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contain a regulatory analysis under
section 604 of the RFA, 5 U.S.C. 604.

VIII. Paperwork Reduction Act

The Paperwork Reduction Act
(“PRA"), 44 U.S.C. 3501 et seq., requires
government agencies, before
promulgating rules or other regulations
that require “collections of information”
(i.e., recordkeeping, reporting, or third-
party disclosure requirements), to obtain
approval from the Office of Management
and Budget (“OMB™’), 44 U.S.C. 3502.
The Commission currently has OMB
clearance for the Rule’s information
collection requirements (OMB No.
3084-0104). The amendment will not
impose any additional information
collection requirements, so OMB
approval is unnecessary.

List of Subjects in 16 CFR Part 425
Trade practices.

Text of Amendments

PART 425—USE OF
PRENOTIFICATION NEGATIVE OPTION
PLANS

1. The authority citation for part 425
continues to read as follows:

Authority: 15 U.S.C. 41-58.

2. The heading of Part 425 is revised
to read as set forth above.

§425.1 [Amended]

3.In §425.1, the Note following
paragraph (b)(5) is removed.

4. Section 425.1 is amended by
revising the introductory text of
paragraphs (a) and (b) to read as follows:

§425.1 Therule.

(a) In connection with the sale,
offering for sale, or distribution of goods
and merchandise in or affecting
commerce, as ‘““‘commerce” is defined in
the Federal Trade Commission Act, it is
an unfair or deceptive act or practice,
for a seller in connection with the use
of any negative option plan to fail to
comply with the following
requirements:

* * * * *

(b) In connection with the sale or
distribution of goods and merchandise
in or affecting commerce, as
“‘commerce” is defined in the Federal
Trade Commission Act, it shall
constitute an unfair or deceptive act or
practice for a seller in connection with
the use of any negative option plan to:
* * * * *

By direction of the Commission.

Benjamin I. Berman,

Acting Secretary.

[FR Doc. 98-22446 Filed 8-19-98; 8:45 am]
BILLING CODE 6750-01-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721
[OPPTS-50632; FRL-5788-7]
RIN 2070-AB27

Significant New Uses of Certain
Chemical Substances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is promulgating
significant new use rules (SNURs) under
section 5(a)(2) of the Toxic Substances
Control Act (TSCA) for 73 chemical
substances which were the subject of
premanufacture notices (PMNs) and
subject to TSCA section 5(e) consent
orders issued by EPA. Today’s action
requires persons who intend to
manufacture, import, or process these
substances for a significant new use to
notify EPA at least 90 days before
commencing the manufacturing or
processing of the substance for a use
designated by this SNUR as a significant
new use. The required notice will
provide EPA with the opportunity to
evaluate the intended use, and if
necessary, to prohibit or limit that
activity before it occurs. EPA is
promulgating this SNUR using direct
final procedures.

DATES: The effective date of this rule is
October 19, 1998. This rule shall be
promulgated for purposes of judicial
review at 1 p.m. (e.s.t.) on September 3,
1998.

If EPA receives notice before October
19, 1998 that someone wishes to submit
adverse or critical comments on EPA’s
action in establishing a SNUR for one or
more of the chemical substances subject
to this rule, EPA will withdraw the
SNUR for the substance for which the
notice of intent to comment is received
and will issue a proposed SNUR
providing a 30-day period for public
comment.

ADDRESSES: Each comment or notice of
intent to submit adverse or critical
comment must bear the docket control
number OPPTS-50632 and the name(s)
of the chemical substance(s) subject to
the comment. All comments should be
sent in triplicate to: OPPT Document
Control Officer (7407), Office of
Pollution Prevention and Toxics,
Environmental Protection Agency, 401
M St., SW., Rm. G-099, East Tower,
Washington, DC 20460.

Comments and data may also be
submitted electronically to:
oppt.ncic@epa.gov. Follow the
instructions under Unit X. of this

document. No Confidential Business
Information (CBI) should be submitted
through e-mail.

All comments which contain
information claimed as CBI must be
clearly marked as such. Three sanitized
copies of any comments containing
information claimed as CBI must also be
submitted and will be placed in the
public record for this rulemaking.
Persons submitting information on any
portion of which they believe is entitled
to treatment as CBI by EPA must assert
a business confidentiality claim in
accordance with 40 CFR 2.203(b) for
each portion. This claim must be made
at the time that the information is
submitted to EPA . If a submitter does
not assert a confidentiality claim at the
time of submission, EPA will consider
this as a waiver of any confidentiality
claim and the information may be made
available to the public by EPA without
further notice to the submitter.

FOR FURTHER INFORMATION CONTACT:
Susan B. Hazen, Director,
Environmental Assistance Division
(7408), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, Rm. E-531, 401 M St., SW.,
Washington, DC 20460, telephone: (202)
554-1404, TDD: (202) 554—0551; e-mail:
TSCA-Hotline@epa.gov.
SUPPLEMENTARY INFORMATION:

Electronic Availability: Electronic
copies of this document are available
from the EPA Home Page at the Federal
Register-Environmental Documents
entry for this document under ““Laws
and Regulations” (http://www.epa.gov/
fedrgstr/).

This SNUR will require persons to
notify EPA at least 90 days before
commencing manufacturing or
processing a substance for any activity
designated by this SNUR as a significant
new use. The supporting rationale and
background to this rule are more fully
set out in the preamble to EPA’s first
direct final SNURs published in the
Federal Register of April 24, 1990 (55
FR 17376). Consult that preamble for
further information on the objectives,
rationale, and procedures for the rules
and on the basis for significant new use
designations including provisions for
developing test data.

I. Authority

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“*significant new use.”” EPA must make
this determination by rule after
considering all relevant factors,
including those listed in section 5(a)(2)
of TSCA. Once EPA determines that a
use of a chemical substance is a
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significant new use, section 5(a)(1)(B) of
TSCA requires persons to submit a
notice to EPA at least 90 days before
they manufacture, import, or process the
substance for that use. The mechanism
for reporting under this requirement is
established under 40 CFR 721.10.

11. Applicability of General Provisions

General provisions for SNURs appear
under subpart A of 40 CFR part 721.
These provisions describe persons
subject to the rule, recordkeeping
requirements, exemptions to reporting
requirements, and applicability of the
rule to uses occurring before the
effective date of the final rule.
Provisions relating to user fees appear at
40 CFR part 700. Persons subject to this
SNUR must comply with the same
notice requirements and EPA regulatory
procedures as submitters of PMNs under
section 5(a)(1)(A) of TSCA. In particular,
these requirements include the
information submission requirements of
TSCA section 5(b) and 5(d)(1), the
exemptions authorized by TSCA section
5 (h)(1), (2), (3), and (5), and the
regulations at 40 CFR part 720. Once
EPA receives a SNUR notice, EPA may
take regulatory action under TSCA
section 5 (e), 5(f), 6, or 7 to control the
activities on which it has received the
SNUR notice. If EPA does not take
action, EPA is required under TSCA
section 5(g) to explain in the Federal
Register its reasons for not taking
action.

Persons who intend to export a
substance identified in a proposed or
final SNUR are subject to the export
notification provisions of TSCA section
12(b). The regulations that interpret
TSCA section 12(b) appear at 40 CFR
part 707. Persons who intend to import
a chemical substance identified in a
final SNUR are subject to the TSCA
section 13 import certification
requirements, which are codified at 19
CFR 12.118 through 12.127 and 127.28.
Such persons must certify that they are
in compliance with SNUR requirements.
The EPA policy in support of the import
certification appears at 40 CFR part 707.

I11. Substances Subject to This Rule

EPA is establishing significant new
use and recordkeeping requirements for
the following chemical substances
under 40 CFR part 721, subpart E. In
this unit, EPA provides a brief
description for each substance,
including its PMN Number, chemical
name (generic name if the specific name
is claimed as CBI), CAS number (if
assigned for non-confidential chemical
identities), basis for the action taken by
EPA in the TSCA section 5(¢e) consent
order or as a non-section 5(e) SNUR for

the substance (including the statutory
citation and specific finding), toxicity
concern, and the CFR citation assigned
in the regulatory text section of this
rule. The specific uses which are
designated as significant new uses are
cited in the regulatory text section of
this document by reference to 40 CFR
part 721, subpart E where the significant
new uses are described in detail. Certain
new uses, including production limits
and other uses designated in the rule are
claimed as CBI. The procedure for
obtaining confidential information is set
out in Unit VII. of this preamble.

Where the underlying TSCA section
5(e) consent order prohibits the PMN
submitter from exceeding a specified
production limit without performing
specific tests to determine the health or
environmental effects of a substance, the
tests are described in this unit. As
explained further in Unit VI. of this
preamble, the SNUR for such substances
contains the same production limit, and
exceeding the production limit is
defined as a significant new use.
Persons who intend to exceed the
production limit must notify the Agency
by submitting a significant new use
notice (SNUN) at least 90 days in
advance. In addition, this unit describes
tests that are recommended by EPA to
provide sufficient information to
evaluate the substance, but for which no
production limit has been established in
the TSCA section 5(e) consent order.
Descriptions of recommended tests are
provided for informational purposes.

Data on potential exposures or
releases of the substances, testing other
than that specified in the TSCA section
5(e) consent order for the substances, or
studies on analogous substances, which
may demonstrate that the significant
new uses being reported do not present
an unreasonable risk, may be included
with significant new use notification.
Persons submitting a SNUN must
comply with the same notice
requirements and EPA regulatory
procedures as submitters of PMNs, as
stated in 40 CFR 721.1(c), including
submission of test data on health and
environmental effects as described in 40
CFR 720.50.

EPA is not publishing SNURs for
PMNs P-95-2040, P-97-77, P-97-118,
P—97-214, P-98-5/6/7/8/9/10 which are
subject to a final TSCA section 5(e)
consent order. The TSCA section 5(e)
consent orders for these substances are
derived from an exposure finding based
solely on substantial production volume
and significant or substantial human
exposure and/or release to the
environment of substantial quantities.
For these cases there were limited or no
toxicity data available for the PMN

substances. In such cases, EPA regulates
the new chemical substances under
TSCA section 5(e) by requiring certain
toxicity tests. For instance, chemical
substances with potentially substantial
releases to surface waters would be
subject to toxicity testing of aquatic
organisms and chemicals with
potentially substantial human exposures
would be subject to health effects testing
for mutagenicity, acute effects, and
subchronic effects. However, for these
substances, the short-term toxicity
testing required by the TSCA section
5(e) consent order is usually completed
within 1 to 2 years of notice of
commencement. EPA’s experience with
exposure-based SNURs requiring short-
term testing is that the SNUR is often
revoked within 1 to 2 years when the
test results are received. Rather than
issue and revoke SNURs in such a short
span of time, EPA will defer publication
of exposure-based SNURs until either a
notice of commencement (NOC) or data
demonstrating risk are received unless
the toxicity testing required is long-
term. EPA is issuing this explanation
and notification as required in 40 CFR
721.160(a)(2) as it has determined that
SNURs are not needed at this time for
these substances which are subject to a
final section 5(e) consent order under
TSCA.

PMN Numbers P-93-880/881

Chemical names: Amines, N-
cocoalkyltrimethylenedi-, citrates (P—
93-880); Amines, N-
tallowalkyltripropylenetetra-, citrates
(P—93-881).

CAS number: 189120-63-6 (P-93-880);
189120-62-5 (P—93-881).

Effective date of section 5(¢) consent
order: September 4, 1997.

Basis for section 5(e) consent order: The
order was issued under section
5(e)(D)(AX), (&) (1)(A)(ii)(1), and
(e)(1)(A)(I1) of TSCA based on a finding
that these substances may present an
unreasonable risk of injury to the
environment, that the PMN substances
will be produced in substantial
guantities, and there may be significant
or substantial environmental exposure
to the substances.

Toxicity concern: Based on test data for
the substances and test data on
structurally similar aliphatic amines,
there is concern for toxicity to aquatic
organisms at concentrations as low as 2
parts per billion (ppb) in surface waters.
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a fish acute toxicity mitigated by
dissolved organic carbon (humic acid
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test) (OPPTS 850.1085 test guideline
(public draft; 61 FR 16486, April 15,
1996) (FRL-5363-1)), a daphnid acute
toxicity study (40 CFR 797.1300 or
OPPTS 850.1010 test guideline (public
draft; 61 FR 16486, April 15, 1996)
(FRL-5363-1)), and an algal acute
toxicity study (40 CFR 797.1050 or
OPPTS 850.5400 test guideline (public
draft; 61 FR 16486, April 15, 1996)
(FRL-5363-1)) would help characterize
the environmental effects of the PMN
substance.

CFR citations: 40 CFR 721.7285 (P-93—
880); 40 CFR 721.7286 (P—93-881).

PMN Number P-95-1098

Chemical name: (generic) Tris
carbamoyl triazine.

CAS number: Not available.

Effective date of section 5(e) consent
order: April 25, 1997.

Basis for section 5(e) consent order: The
order was issued under section
5(e)(L)(AX), (e)(1)(A)(i)(1), and
(e)(D)(A)(ii)(I1) of TSCA based on a
finding that this substance may present
an unreasonable risk of injury to the
environment, that the PMN substance
will be produced in substantial
guantities, and there may be significant
or substantial human exposure to the
substance.

Toxicity concern: Based on test data for
the substance, there is concern for
toxicity to aquatic organisms at
concentrations as low as 40 ppb in
surface waters. The health testing
required in the order is based on the
exposure based finding pursuant to
section 5(e)(1)(A)(ii)(I1) of TSCA.
Recommended testing: EPA has
determined that a chronic 60-day fish
early life stage toxicity test in rainbow
trout (40 CFR 797.1600 or OPPTS
850.1400 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)) and a 21-day daphnid chronic
toxicity test (40 CFR 797.1330 or OPPTS
850.1300 test guideline (public draft; 61
FR 16486, April 15, 1996)) (FRL-5363—
1)) would help characterize the
environmental effects of the PMN
substance. The PMN submitter has
agreed to conduct a prenatal
developmental toxicity study by the oral
route in one-species (40 CFR 799.9370)
(62 FR 43832, August 15, 1997) (FRL-
5719-5) before exceeding the
production volume limit.

CFR citation: 40 CFR 721.9719.

PMN Numbers P-96-756/757/758

Chemical names: (generic) 1-
Piperidinecarboxylic acid, 2-[(dichloro-
hydroxy-carbomonocycle)hydrazono]-,
methyl ester (P—96-756); (generic)
Dichloro, hydroxy, hydrazino-
carbomonocycle (P-96-757); (generic)

Dichloro, hydroxy, hydrazino-
carbomonocycle-monohydrochloride
(P—96-758).

CAS number: Not available.

Effective date of section 5(¢) consent
order: August 29, 1997.

Basis for section 5(e) consent order: The
order was issued under section
5(8)(1)(A)), (e)(1)(A)(ii)(1), and
(e)(1)(A)(II) of TSCA based on a finding
that the substances may present an
unreasonable risk of injury to health,
that the substances are expected to be
produced in substantial quantities, and
there may be significant or substantial
human exposure to the substances.
Toxicity concern: Structurallyt similar
chemicals have been shown to cause
effects to internal organs and cancer in
test animals.

Recommended testing: A 90-day oral
subchronic toxicity in rats (40 CFR
798.2650 or OPPTS 870.3100 test
guideline (63 FR 41845, August 5, 1998)
(FRL-5740-1)) and a two-species
carcinogenicity study (40 CFR 799.9420)
(62 FR 43838, August 15, 1997) (FRL-
5719-5) are recommended to help
characterize health effects. The PMN
submitter has agreed not to exceed the
production volume limit without
performing the 90-day oral subchronic
toxicity test for P-96-756.

CFR citations: 40 CFR 721.2078 (P-96—
756); 40 CFR 721.2079 (P-96-757); 40
CFR 721.2081 (P—96-758).

PMN Number P-96-1006

Chemical name: 1,3-Dioxolane, 2-
ethenyl-.

CAS number: 3984-22-3.

Effective date of section 5(¢) consent
order: May 1, 1997.

Basis for section 5(e) consent order: The
order was issued under section
5(€)(1)(A)(i) and (e)(1)(A)(ii)(1) of TSCA
based on a finding that this substance
may present an unreasonable risk of
injury to human health.

Toxicity concern: Based on submitted
acute toxicity testing by the dermal
(LDso = 25.1 milligram/kilogram (mg/
kg)) and oral (LDso = 84.7 mg/kg) routes,
exposure to the substance may result in
fatality, central nervous system effects,
liver toxicity, and irritation to the skin
and eyes.

Recommended testing: EPA has
determined that a 90-day subchronic
inhalation study (40 CFR 799.9346) (62
FR 43828, August 15, 1997) (FRL-5719—
5) and a 90-day subchronic dermal
study (40 CFR 798.2250 or OPPTS
870.3250 test guideline (63 FR 41845,
August 5, 1998) (FRL-5740-1)) would
help characterize the health effects of
the PMN substance.

CFR citation: 40 CFR 721.2485.

PMN Number P-96-1320

Chemical name: (generic)
Isoalkyldimethylamine.

CAS number: Not available.

Basis for action: The PMN substance
will be used as an intermediate. Based
on structure activity analogy to aliphatic
amines, EPA is concerned that toxicity
to aquatic organisms may occur at a
concentration as low as 3 ppb of the
PMN substance in surface waters. EPA
determined that use of the substance as
described in the PMN did not present an
unreasonable risk because the substance
would not be released to surface waters
in significant quantities. EPA has
determined that other uses of the
substance may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance.

CFR citation: 40 CFR 721.2480.

PMN Numbers P-96-1425/1426

Chemical names: (generic) Salt of a
modified tallow alkylenediamine (P—
96-1425); salt of a fatty alkylamine
derivative (P—96-1426).

CAS number: Not available.

Basis for action: The PMN substances
will be used as processing aids. Based
on structure activity analogy to aliphatic
amines, EPA is concerned that toxicity
to aquatic organisms may occur at a
concentration as low as 1 ppb of the
PMN substances in surface waters. EPA
determined that use of the substances as
described in the PMNs did not present
an unreasonable risk because the
substances would not be released to
surface waters. EPA has determined that
other uses of the substances may result
in releases to surface waters which
exceed the concern concentration.
Based on this information the PMN
substances meets the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline public draft; 61
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FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substances.

CFR citations: 40 CFR 721.630 (P-96—
1425); 40 CFR 721.558 (P-96-1426).

PMN Number P-96-1428

Chemical name: (generic) Modified
polyisocyanates.

CAS number: Not available.

Effective date of section 5(e) consent
order: July 7, 1997.

Basis for section 5(e) consent order: The
order was issued under section
5(€)(1)(A)(i) and 5(e)(1)(A)(ii)(1) of TSCA
based on a finding that this substance
may present an unreasonable risk of
injury to health.

Toxicity concern: Structurally similar
chemicals have been shown to cause
skin irritation and allergic reactions,
respiratory irritation and sensitization,
and lung toxicity in test animals.
Recommended testing: A 90-day
subchronic inhalation toxicity study in
rats (40 CFR 799.9346) (62 FR 43828,
August 15, 1997) (FRL-5719-5) will
help the Agency to characterize the
human health effects of the PMN
substance. The PMN submitter has
agreed not to exceed the production
volume limit without performing the 90-
day study.

CFR citation: 40 CFR 721.6498.

PMN Number P-96-1520

Chemical name: Octadecanoic acid,
ester with 1,2-propanediol, phosphate,
anhydride with silicic acid (H4SiOu).
CAS number: 177771-31-2.

Effective date of section 5(e) consent
order: July 8, 1997.

Basis for section 5(e) consent order: The
order was issued under section 5
(e)(@)(AX), () (1) (A)(ii)(1), and
(e)()(A)(ii)(11) of TSCA based on a
finding that this substance may present
an unreasonable risk of injury to the
environment, that this substance is
expected to be produced in substantial
guantities, and there may be significant
or substantial environmental exposure
to the substance.

Toxicity concern: Structurally similar
chemicals have been shown to cause
toxicity in aquatic organisms.
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline public draft; 61
FR 16486, April 15, 1996) (FRL-5363—

1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance. The PMN
submitter has agreed not to exceed the
production volume limit without
performing these tests.

CFR citation: 40 CFR 721.3635.

PMN Number P-97-4

Chemical name: (generic) Substituted
diphenylmethane.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a raw material for
manufacture of light stabilizers. Based
on submitted test data, EPA is
concerned that toxicity to aquatic
organisms may occur at a concentration
as low as 10 ppb of the PMN substance
in surface waters. EPA determined that
use of the substance as described in the
PMN did not present an unreasonable
risk because the substance would not be
released to surface waters. EPA has
determined that other uses of the
substance may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substances meets
the concern criteria at 8§ 721.170(b)(4)(i).
Recommended testing: EPA has
determined that a chronic 60-day fish
early life stage toxicity test in rainbow
trout (40 CFR 797.1600 or OPPTS
850.1400 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a 21-day daphnid chronic toxicity
test (40 CFR 797.1330 or OPPTS
850.1300 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), and an algal acute toxicity study (40
CFR 797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance.

CFR citation: 40 CFR 721.2532.

PMN Numbers P-97-42/43

Chemical name: (generic)
Phenylazoalkoxy naphthylamines.

CAS number: Not available.

Basis for action: The PMN substances
will be used as petroleum additives.
Based on structual activity analogy to
neutral organics, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 50 ppb for
P—97-42 and 40 ppb for P-97-43 in
surface waters. EPA determined that use
of the substances as described in the
PMNs did not present an unreasonable

risk because the substances would not
be released to surface waters in
significant quantities. EPA has
determined that other uses of the
substances may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substances meet
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a chronic 60-day fish
early life stage toxicity test in rainbow
trout (40 CFR 797.1600 or OPPTS
850.1400 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)) and a 21-day daphnid chronic
toxicity test (40 CFR 797.1330 or OPPTS
850.1300 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)) would help characterize the
environmental effects of the PMN
substances.

CFR citation: 40 CFR 721.5290.

PMN Numbers P-97-93/94

Chemical names: (generic) Di-
substituted acetophenone (P-97-93);
(generic) Di-substituted propanedione
(P-97-94).

CAS number: Not available.

Effective date of section 5(e) consent
order: June 9, 1997.

Basis for section 5(e) consent order: The
order was issued under section
5(€)(1)(A)(i) and 5(e)(1)(A)(ii)(1) of TSCA
based on a finding that these substances
may present an unreasonable risk of
injury to health.

Toxicity concern: Based on submitted
test data for P-97-94 the substances
may cause liver, kidney, adrenal gland,
and heart toxicity in test animals.
Recommended testing: EPA has
determined that a glove permeation
study according to American Society for
Testing and Materials (ASTM) F739, an
in vitro dermal absorption study
published in the Federal Register on
April 3, 1996 (61 FR 14773) (FRL-5359—
3) and a 90-day gavage study in rats (40
CFR 798.2650 or OPPTS 870.3100 test
guideline (63 FR 41845, August 5, 1998)
(FRL-5740-1)) would help characterize
the health effects of the PMN substance.
The PMN submitter has agreed not to
exceed the production volume limit
without performing these tests.

CFR citations: 40 CFR 721.305 (P-97—-
93); 40 CFR 721.8153 (P-97-94).

PMN Numbers P-97-179/783, P-97—-
181/781, P—97-189/769, and P-97-775/
782

Chemical name: (generic) Zirconium
dichlorides.

CAS number: Not available.

Basis for action: The PMN substances
will be used as polymerization catalysts.
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Based on structural activity analogy to
organo zirconium compounds, EPA is
concerned that toxicity to aquatic
organisms may occur at a concentration
as low as 1 ppb of the PMN substances
in surface waters. EPA determined that
use of the substances as described in the
PMNs did not present an unreasonable
risk because the substances would not
be released to surface waters in
significant quantities. EPA has
determined that other uses of the
substances may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substances meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substances.

CFR citation: 40 CFR 721.9973.

PMN Numbers P—97-296/297/298/299

Chemical name: (generic) Alkyl benzene
sulfonic acids and alkyl sulfates, amine
salts.

CAS number: Not available.

Basis for action: The PMN substances
will be used as polymerization catalysts.
Based on submitted test data and
structural activity analogy to anionic
surfactants, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 30 ppb of
the PMN substances in surface waters.
EPA determined that use of the
substances as described in the PMN did
not present an unreasonable risk
because the substances would not be
released to surface waters in significant
guantities. EPA has determined that
other uses of the substances may result
in releases to surface waters which
exceed the concern concentration.
Based on this information the PMN
substances meets the concern criteria at
§721.170(b)(4)(i) and (b)(4)(ii).
Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an

algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996)(FRL-5363-1)) would
help characterize the environmental
effects of the PMN substances.

CFR citation: 40 CFR 721.9595.

PMN Number P-97-332

Chemical name: Siloxanes and
silicones, de-Me, 3-[4-
[[[3(dimethylamino) propyl]lamino]
carbonyl]-2-oxo-1-pyrrolidinyl] propyl
Me.

CAS number: 179005—-02-8.

Basis for action: The PMN substance
will be used as an intermediate in a
multiple step synthesis. Test data on
structurally similar chemical substances
which the Agency has received under
section 8(e) of TSCA raised concerns for
lung toxicity. EPA determined that use
of the PMN substance as an
intermediate as described in the PMN
did not present an unreasonable risk
because workers would not be subject to
significant inhalation exposures.
However, EPA has identified other
potential uses which may result in
significant inhalation exposures to
workers. Based on this information the
PMN substance meets the concern
criteria at 721.170(b)(3)(ii).
Recommended testing: EPA has
determined that the results of an acute
inhalation toxicity test in rats (OPPTS
870.1300 test guideline (63 FR 41845,
August 5, 1998) (FRL-5740-1)) and a
90-day subchronic inhalation study (40
CFR 799.9346) (62 FR 43828, August 15,
1997) (FRL-5719-5) would help
characterize the health effects of the
PMN substance.

CFR citation: 40 CFR 721.9517.

PMN Number P-97-370

Chemical name: (generic) Propionic
acid methyl ester.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a solvent. Based on
submitted test data, there is concern for
developmental toxicity. EPA
determined that use of the substance as
described in the PMN did not present an
unreasonable risk because significant
worker exposure would not result if
dermal protection were used by workers
and only if the specific uses stated in
the PMN apply. EPA has determined
that manufacture, processing, or use of
the substance without dermal
protection, for uses other than stated in
the PMN, and domestic manufacture
may result in significant exposure to
workers. Based on this information the
PMN substance meets the concern
criteria at § 721.170(b)(3)(i).
Recommended testing: None.

CFR citation: 40 CFR 721.8660.

PMN Number P-97-497

Chemical name: Poly(oxy-1,2-
ethanediyl), alpha, alpha'- [thiobis(1-
oxo-3,1-propanediyl)] bisfomega-
hydroxy-,bis (C11_15 and C11—15—isoalkyl)
ethers.

CAS number: 174254-18-3.

Basis for action: The PMN substance
will be used as a spin finish for
industrial polyamide fibers. Based on
analogy to nonionic surfactants, EPA is
concerned that toxicity to aquatic
organisms may occur at a concentration
as low as 2 ppb of the PMN substance
in surface waters. EPA determined that
use of the substance did not present an
unreasonable risk because significant
releases would not occur. EPA has
determined that uses other than those
specified in the PMN may result in
significant environmental exposure.
Based on this information the PMN
substance meets the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)) and an algal acute toxicity study (40
CFR 797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance.

CFR citation: 40 CFR 721.9663.

PMN Numbers P-97-520/521

Chemical names: 2-Piperdinone, 1,3-
dimethyl- (P-97-520); 2-piperdinone,
1,5-dimethyl- (P-97-521).

CAS number: 1690-76-2 (P-97-520);
86917-58-0 (P-97-521).

Basis for action: The PMN substances
will be used as semiconductor cleaning
solvents. Based on structrual activity
analogy to 2-piperdinone, N-
methylpyrrolidone, and other similarly
analogous substances, there is concern
for neurotoxicity, developmental
toxicity, and reproductive toxicity. EPA
determined that the stated use of the
substances as described in the PMN did
not present an unreasonable risk
because significant worker or general
population exposure would not result.
EPA has determined that manufacture,
processing, or use of the substances
other than for the use stated in the PMN
may result in significant exposure to
workers or the general population.
Based on this information the PMN
substances meet the concern criteria at
§721.170 (b)(3)(ii).

Recommended testing: EPA has
determined that a 90-day oral
subchronic toxicity study in rats (40
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CFR 798.2650 or OPPTS 870.3100 test
guideline (63 FR 41845, August 5, 1998)
(FRL-5740-1)), a reproduction and
fertility effects study in rats by the oral
route (40 CFR 799.9380) (62 FR 43834,
August 15, 1997) (FRL-5719-5), and a
prenatal developmental toxicity study
by the oral route in two-species (40 CFR
799.9370) (62 FR 43832, August 15,
1997) (FRL-5719-5) would help
characterize the human health effects of
the PMN substances.

CFR citations: 40 CFR 721.6175 (P-97—
520); 40 CFR 721.6176 (P-97-521).

PMN Numbers P-97-552/553

Chemical names: Boric acid (H3BO3),
zinc salt (2=3) (P-97-552); Boric acid
(H3BOy), zinc salt (P-97-553).

CAS number: 10192-46-8 (P-97-552);
14720-55-9 (P-97-553).

Basis for action: The PMN substances
will be used as nucleating agents for no-
stick automotive glass coating. Based on
structural activity analogy to zinc and
boron compounds, EPA is concerned
that toxicity to aquatic organisms may
occur at a concentration as low as 3 ppb
of the PMN substances in surface
waters. EPA determined that use of the
substances as described in the PMN did
not present an unreasonable risk
because the substances would not be
released to surface waters in significant
gquantities. EPA has determined that
other uses of the substances may result
in releases to surface waters which
exceed the concern concentration.
Based on this information the PMN
substances meet the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substances.

CFR citations: 40 CFR 721.3031 (P-97—-
552); 40 CFR 721.3032 (P-97-553).

PMN Numbers P-97-582 and P-97-583

Chemical name: (generic) Substituted
heteroaromatic-2 [[4-
(dimethylamino)phenyl] azo]-3-methyl-,
salts.

CAS number: Not available.

Basis for action: The PMN substances
will be used as textile dyes. Based on
the submitted test data, structural
activity analogy to a similar delocalized

cationic dye, the aniline-based azo
reduction product, analogy to Butter
Yellow, and analogy to trichlorozincate,
EPA is concerned that the PMN
substances may cause developmental
toxicity, carcinogenicity, neurotoxicity,
acute and chronic toxicity, severe eye
irritation and corrosivity, blood toxicity,
and mutagenicity. EPA determined that
use of the substances as described in the
PMN did not present an unreasonable
risk because there were no significant
worker exposures. EPA has determined
that domestic manufacture of the PMN
substances may result in significant
worker exposures. Based on this
information the PMN substances meet
the concern criteria at 8 721.170
(bY(D)(H)(C), (b)(2), (b)(3)(ii), and
(b)(3)(ii).

Recommended testing: EPA has
determined that a 90-day oral
subchronic toxicity study in rats (40
CFR 798.2650 or OPPTS 870.3100 test
guideline (63 FR 41845, August 5, 1998)
(FRL-5740-1)), an oral two-species
carcinogenicity study (40 CFR 799.9420)
(62 FR 43838, August 15, 1997) (FRL-
5719-5) and a prenatal developmental
toxicity study by the oral route in two-
species (40 CFR 799.9370) (62 FR 43832,
August 15, 1997) (FRL-5719-5) would
help characterize the health effects of
the PMN substances.

CFR citation: 40 CFR 721.4098.

PMN Number P-97-593

Chemical name: (generic)
Hydrofluorochloroalkene.

CAS number: Not available.

Basis for action: The PMN substance
will be used as an intermediate. Based
on structural activity analogy to similar
substances and toxicity data submitted
with the PMN, EPA is concerned that
mutagencity, neurotoxicity,
immunotoxicity, carcinogenicity, liver
toxicity, and kidney toxicity will occur
in exposed workers. EPA determined
that use of the substance as an
intermediate did not present an
unreasonable risk because it did not
result in significant worker exposure.
EPA has determined that use other than
an as intermediate may result in
significant worker exposure. Based on
this information the PMN substance
meets the concern criteria at
§721.170(b)(1)(i)(B), (b)(3)(i), and
(b)E)(i).

Recommended testing: EPA has
determined that a 90-day oral
subchronic toxicity study in rats (40
CFR 798.2650 or OPPTS 870.3100 test
guideline (63 FR 41845, August 5, 1998)
(FRL-5740-1)) and an oral two-species
carcinogenicity study (40 CFR 799.9420)
(62 FR 43838, August 15, 1997) (FRL-

5719-5) would help characterize the
health effects of the PMN substance.
CFR citation: 40 CFR 721.450.

PMN Number P-97-740

Chemical name: Siloxanes and
silicones, 3-[(2-aminoethyl)
amino]propyl Me, di-Me, reaction
products with polyethylene-
polypropylene glycol Bu glycidyl ether.
CAS number: 189354-73-2.

Basis for action: The PMN substance
will be used as an ingredient for plastic
resins. Based on structural activity
analogy to similar substances, EPA is
concerned that lung toxicity will occur
in exposed workers. EPA determined
that use of the substance did not present
an unreasonable risk because significant
worker exposure would not occur. EPA
has determined that applications
generating an aerosol, mist, or vapor
may result in significant worker
exposure. Based on this information the
PMN substance meets the concern
criteria at § 721.170(b)(3)(ii).
Recommended testing: EPA has
determined that a 90-day oral
subchronic toxicity study in rats (40
CFR 798.2650 or OPPTS 870.3100 test
guideline (63 FR 41845, August 5, 1998)
(FRL-5740-1)) would help to
characterize the health effects of the
PMN substance.

CFR citation: 40 CFR 721.9516.

PMN Number P-97-813

Chemical name: (generic) Diphenol tars.
CAS number: Not available.

Basis for action: The PMN substance
will be used as a polymer additive.
Based on structural activity analogy to
phenols, EPA is concerned that toxicity
to aquatic organisms may occur at a
concentration as low as 10 ppb of the
PMN substance in surface waters. EPA
determined that use of the substance as
described in the PMN did not present an
unreasonable risk because the
substances would not be released to
surface waters in significant quantities.
EPA has determined that other uses of
the substance may result in releases to
surface waters during use which exceed
the concern concentration. Based on
this information the PMN substance
meet the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
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guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance.

CFR citation: 40 CFR 721.9661.

PMN Number P-97-820

Chemical name: (generic) C.I. Disperse
Red 152.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a dyestuff for fabrics.
Based on analogy to structurally similar
substances, EPA is concerned that
cancer and developmental toxicity will
occur in exposed workers. EPA
determined that use of the substance did
not present an unreasonable risk
because significant worker exposure
would not occur. EPA has determined
that use of the substance as a powder
may result in significant worker
exposure. Based on this information the
PMN substance meets the concern
criteria at §721.170 (b)(1)(i)(D) and
(b)(3)(ii). .

Recommended testing: EPA has
determined that a prenatal
developmental toxicity test by the oral
route in two-species (40 CFR 799.9370)
(62 FR 43832, August 15, 1997) (FRL-
5719-5) and a two-species oral
carcinogenicity study (40 CFR 799.9420)
(62 FR 43838, August 15, 1997) (FRL-
5719-5) would help to characterize the
health effects of the PMN substance.
CFR citation: 40 CFR 721.2580.

PMN Numbers P-97-854

Chemical name: (generic) 3,6-
Bis(dialkylamino)-9-[2-
alkoxycarbonyl)phenyl]-xanthylium
salt,.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a colorant additive.
Based on structural activity analogy to
cationic dyes, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 2 ppb of the
PMN substance in surface waters. EPA
determined that use of the substance as
described in the PMN did not present an
unreasonable risk because the substance
would not be released to surface waters
in significant quantities. EPA has
determined that other uses of the
substance may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that an activated sludge
sorption isotherm (OPPTS 835.1110 test
guideline (63 FR 4259, January 28, 1998)
(FRL-5761-7)), an algal acute toxicity
study (40 CFR 797.1050 or OPPTS

850.5400 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a chronic 60-day fish early life stage
toxicity test in rainbow trout (40 CFR
797.1600 or OPPTS 850.1400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and a
21-day daphnid chronic toxicity test (40
CFR 797.1330 or OPPTS 850.1300 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance.

CFR citation: 40 CFR 721.9969.

PMN Numbers P-97-869/870/871

Chemical name: (generic) Alkylated
diphenyls.

CAS number: Not available.

Basis for action: The PMN substances
will be used as specialty solvents. Based
on structural activity analogy to similar
substances, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 1 ppb of the
PMN substances in surface waters. EPA
determined that use of the substances as
described in the PMNSs did not present
an unreasonable risk because the
substances would not be released to
surface waters in significant quantities.
EPA has determined that other uses of
the substances may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substances meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substances.

CFR citation: 40 CFR 721.2570.

PMN Number P-97-878

Chemical name: (generic)
Polysubstituted carbomonocyclic
hydroxylamine.

CAS number: Not available.

Basis for action: The PMN substance
will be used as an antioxidant. Based on
analogy to structurally similar
substances, there is concern for liver
toxicity, kidney toxicity, developmental
toxicity, and neurotoxicity. EPA
determined that use of the substance as
described in the PMN did not present an
unreasonable risk because significant

worker exposure would not result if
respiratory protection were used by
workers. EPA has determined that
manufacture, processing, or use of the
substance without respiratory protection
may result in significant inhalation
exposure to workers. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(3)(ii).

Recommended testing: EPA has
determined that a 90-day oral
subchronic toxicity study in rats (40
CFR 798.2650 or OPPTS 870.3100 test
guideline (63 FR 41845, August 5, 1998)
(FRL-5740-1)) and a prenatal
developmental toxicity study by the oral
route in two-species (40 CFR 799.9370)
(62 FR 43832, August 15, 1997) (FRL-
5719-5) would characterize the human
health effects of the PMN substance.
CFR citation: 40 CFR 721.2083.

PMN Numbers P-97-880/881/882

Chemical name: (generic)
Alkylphenylpolyetheralkanolamines.
CAS number: Not available.

Basis for action: The PMN substances
will be used as a fuel additive. Based on
structural activity analogy to aliphatic
amines, EPA is concerned that toxicity
to aquatic organisms may occur at a
concentration as low as 1 ppb of the
PMN substances in surface waters. EPA
determined that use of the substances as
described in the PMN did not present an
unreasonable risk because the
substances would not be released to
surface waters. EPA has determined that
other uses of the substances may result
in releases to surface waters which
exceed the concern concentration.
Based on this information the PMN
substances meets the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substances.

CFR citation: 40 CFR 721.435.

PMN Numbers P—97-943/944/945/946/
947/948

Chemical name: (generic) Mixed
trialkylamines.

CAS number: Not available.

Basis for action: The PMN substances
will be used as dispersing agents,
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surfactants, and manufacturing
intermediates. Based on structural
activity analogy to aliphatic amines,
EPA is concerned that toxicity to
aquatic organisms may occur at a
concentration as low as 1 ppb of the
PMN substances in surface waters. EPA
determined that use of these substances
as described in the PMN did not present
an unreasonable risk because the
submitter has agreed to recommend ‘““no
releases to water” in its Material Safety
Data Sheet (MSDS). EPA has determined
that other uses of these substances may
result in releases to surface waters
which exceed the concern
concentration. Based on this
information the PMN substances meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substances.

CFR citation: 40 CFR 721.9685.
PMN Number P-97-956

Chemical name: (generic) Mixed metal
oxide.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a pearlescent pigment.
Based on analogy to structurally similar
substances, there is concern for lung
toxicity and fibrosis. EPA determined
that use of the substance as described in
the PMN did not present an
unreasonable risk because significant
worker exposure would not result if
respiratory protection were used by
workers. EPA has determined that
manufacture, processing, or use of the
substance without respiratory protection
may result in significant inhalation
exposure to workers. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(3)(ii).

Recommended testing: EPA has
determined that a 90-day subchronic
inhalation study (40 CFR 799.9346) (62
FR 43828, August 15, 1997) (FRL-5719—
5) would characterize the human health
effects of the PMN substance.

CFR citation: 40 CFR 721.5548.

PMN Number P-97-1011

Chemical name: Oxirane, 2,2'-
[methylenebis [(2,6-dimethyl-4,1-
phenylene) oxymethylene]]bis-.

CAS number: 93705-66-9.

Effective date of section 5(e) consent
order: January 15, 1998.

Basis for section 5(e) consent order: The
order was issued under section
5(e)(1)(A)(i) and (e)(1)(A)(ii)(1) of TSCA
based on a finding that the substance
may present an unreasonable risk of
injury to health and the environment.
Toxicity concern: Structurally similar
chemicals have been shown to cause
cancer and reproductive effects in test
animals and toxicity to aquatic
organisms.

Recommended testing: EPA has
determined that a 90-day subchronic
inhalation study in rats with attention to
pathology of the reproductive organs (40
CFR 799.9346) (62 FR 43828, August
15,1997) (FRL-5719-5) and a two-
species carcinogenicity study (40 CFR
799.9420) (62 FR 43838, August 15,
1997) (FRL-5719-5) would help to
characterize health effects. EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance. The PMN
submitter has agreed not to exceed the
production volume limit without
performing the 90-day subchronic
inhalation toxicity test.

CFR citation: 40 CFR 721.5580.

PMN Numbers P-97-1028/1029

Chemical name: (generic) Substituted
nitrobenzene (P-97-1028); (generic)
Substituted benzonitrile (P-97-1029).
CAS number: Not available.

Basis for action: The PMN substances
will be used as described in the PMNSs.
Based on analogy to structurally similar
substances, there is concern for
mutagenicity, carcinogenicity,
immunotoxicity, liver toxicity, kidney
toxicity, reproductive/developmental
toxicity, and neurotoxicity. EPA
determined that use of the substances as
described in the PMNs did not present
an unreasonable risk because significant
worker exposure would not result if
respiratory protection and impervious
gloves were used by workers. EPA has
determined that manufacture,

processing, or use of the substances
without respiratory and dermal
protection may result in significant
inhalation and dermal exposure to
workers. Based on this information the
PMN substances meet the concern
criteria at 8 721.170(b)(3)(ii).
Recommended testing: EPA has
determined that a skin sensitization test
in Guinea pigs (40 CFR 798.4100 or
OPPTS 870.2600 test guideline (63 FR
41845, August 5, 1998) (FRL-5740-1)),
a Salmonella assay (40 CFR 798.5625 or
OPPTS 870.5265 test guideline (63 FR
41845, August 5, 1998) (FRL-5740-1)),
a mouse micronucleus assay by
intraperitoneal injection (40 CFR
799.9539) (62 FR 43853, August 15,
1997) (FRL-5719-5), a neurotoxicity
screening battery, National Technical
Information Service (NTIS) Publication
91-154617, March 1991, series 81-8,
82-7, 831 (emphasizes the automated
measuring of motor activity which was
seen to be a sensitive end point for
several analogues), an Organization for
Economic Cooperation and
Development (OECD) guideline no. 421,
reproductive/ developmental toxicity
screening test (for initial information on
all aspects of reproductive/
developmental toxicity), a 28-day
repeated oral exposure test in species to
determine liver/kidney toxicity (40 CFR
798.4900 or OPPTS 870.3700 test
guideline (63 FR 41845, August 5, 1998)
(FRL-5740-1)), and a two-species
carcinogenicity study (40 CFR 799.9420)
(62 FR 43838, August 15, 1997) (FRL-
5719-5) would help characterize the
health effects of the PMN substances.
CFR citations: 40 CFR 721.5360 (P-97—
1028); 40 CFR 721.1734 (P-97-1029).

PMN Number P-97-1046

Chemical name: (generic) Substituted S-
phenylthiazole.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a pesticide intermediate.
Based on submitted test data for a
structurally similar substance, EPA is
concerned that the PMN substance may
cause hepatotoxicity, kidney toxicity,
reproductive toxicity, blood toxicity,
developmental toxicity, and toxicity to
the spleen and adrenal glands. Based on
structural activity analogy to aliphatic
amines, EPA is concerned that toxicity
to aquatic organisms may occur at a
concentration as low as 40 ppb of the
PMN substance in surface waters. EPA
determined that use of the substance as
described in the PMN did not present an
unreasonable risk because there were no
significant worker or environmental
exposures. EPA has determined that
domestic manufacture of the PMN
substance may result in significant
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worker or environmental exposures.
Based on this information the PMN
substance meets the concern criteria at
§721.170 (b)(3)(ii) and (b)(4)(ii).
Recommended testing: EPA has
determined that a 90-day subchronic
oral study in rats (40 CFR 798.2650 or
OPPTS 870.3100 test guideline (63 FR
41845, August 5, 1998) (FRL-5740-1)),
a prenatal developmental toxicity study
by the oral route in two-species (40 CFR
799.9370) (62 FR 43832, August 15,
1997) (FRL-5719-5), and a reproduction
and fertility effects study by the oral
route (40 CFR 799.9380) (62 FR 43834,
August 15, 1997) (FRL-5719-5) would
help characterize the health effects of
the PMN substance. EPA has also
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance.

CFR citation: 40 CFR 721.5965.

PMN Numbers P-97-1060/1061/1062

Chemical name: (generic) Sodium salts
of dodecylphenol.

CAS number: Not available.

Basis for action: The PMN substances
will be used as catalysts. Based on
structural activity analogy to phenols,
EPA is concerned that toxicity to
aquatic organisms may occur at a
concentration as low as 1 ppb of the
PMN substances in surface waters. EPA
determined that use of the substances as
described in the PMNs did not present
an unreasonable risk because the
substances would not be released to
surface waters in significant quantities.
EPA has determined that other uses of
the substances may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substances meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,

April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substances.

CFR citation: 40 CFR 721.2585.

PMN Number P-97-1095

Chemical name: (generic) Substituted
alkyl aminomethylene polyphosphonic
acid, salt.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a processing aid. Based
on structural activity analogy to
aliphatic amines, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 200 ppb of
the PMN substance in surface waters.
EPA determined that use of the
substance as described in the PMN did
not present an unreasonable risk
because the substance would not be
released to surface waters. EPA has
determined that other uses of the
substance may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance.

CFR citation: 40 CFR 721.7785.

PMN Number P-98-24

Chemical name: (generic) Methoxy
benzoic acid derivative.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a mediator in enzyme
catalyzed reactions. Based on submitted
test data, EPA is concerned that toxicity
to aquatic organisms may occur at a
concentration as low as 40 ppb of the
PMN substance in surface waters. EPA
determined that use of the substance as
described in the PMN did not present an
unreasonable risk because the substance
would not be released to surface waters
in significant quantities. EPA has
determined that other uses of the
substance may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substance meets
the concern criteria at § 721.170(b)(4)(i).

Recommended testing: EPA has
determined that a chronic 60-day fish
early life stage toxicity test in rainbow
trout (40 CFR 797.1600 or OPPTS
850.1400 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)) and a 21-day daphnid chronic
toxicity test (40 CFR 797.1330 or OPPTS
850.1300 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)) would help characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.1710

PMN Number P-98-45

Chemical name: (generic)
Dialkylaminophenyl imino pyrazole
acid ester.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a colorant for thermal
printing. Based on structural activity
analogy to esters, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 30 ppb of
the PMN substance in surface waters.
EPA determined that use of the
substance as described in the PMN did
not present an unreasonable risk
because the substance would not be
released to surface waters. EPA has
determined that other uses of the
substance may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance.

CFR citation: 40 CFR 721.987.

PMN Number P-98-91

Chemical name: (generic) Pyrazolone
azomethine dye.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a colorant for thermal
printing. Based on submitted test data,
EPA is concerned that toxicity to
aquatic organisms may occur at a
concentration as low as 1 ppb of the
PMN substance in surface waters. EPA
determined that use of the substance as
described in the PMN did not present an
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unreasonable risk because the substance
would not be released to surface waters.
EPA has determined that other uses of
the substance may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substance meets
the concern criteria at § 721.170(b)(4)(i).
Recommended testing: EPA has
determined that a chronic 60-day fish
early life stage toxicity test in rainbow
trout (40 CFR 797.1600 or OPPTS
850.1400 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)) and a 21-day daphnid chronic
toxicity test (40 CFR 797.1330 or OPPTS
850.1300 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)) would help characterize the
environmental effects of the PMN
substance.

CFR citation: 40 CFR 721.988.

PMN Number P-98-101

Chemical name: 7-
Oxabicyclo[4.1.0]heptane-3-carboxylic
acid, methyl ester.

CAS number: 41088-52-2.

Basis for action: The PMN substance
will be used as a chemical intermediate.
Based on analogy to structurally similar
substances and toxicity data submitted
with the PMN, EPA is concerned that
mutagenicity, carcinogenicity,
reproductive toxicity in males,
developmental toxicity, irritation to
membranes, and sensitization to lungs
and skin will occur in exposed workers.
EPA determined that use of the
substance as an intermediate did not
present an unreasonable risk because it
did not result in significant worker
exposure. EPA has determined that use
other than as an intermediate may result
in significant worker exposure. Based
on this information the PMN substance
meets the concern criteria at
§721.170(b)(1)(i)(B), (b)(3)(i), and
(b)(3)(ii). .

Recommended testing: EPA has
determined that a 90-day oral
subchronic toxicity study in rats (40
CFR 798.2650 or OPPTS 870.3100 test
guideline (63 FR 41845, August 5, 1998)
(FRL-5740-1)) and an oral two-species
carcinogenicity study (40 CFR 799.9420)
(62 FR 43838, August 15, 1997) (FRL-
5719-5) would help characterize the
health effects of the PMN substance.
CFR citation: 40 CFR 721.4097.

PMN Number P-98-155

Chemical name: (generic) Disubstituted
benzene ether, polymer with substituted
phenol.

CAS number: Not available.

Basis for action: The PMN substance
will be used as a reactant in the
manufacture of a thermosetting adhesive

polymer. Based on structural activity
analogy to phenols, EPA is concerned
that toxicity to aquatic organisms may
occur at a concentration as low as 1 ppb
of the PMN substance in surface waters.
EPA determined that use of the
substance as described in the PMN did
not present an unreasonable risk
because the substance would not be
released to surface waters. EPA has
determined that other uses of the
substance may result in releases to
surface waters which exceed the
concern concentration. Based on this
information the PMN substance meets
the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance.

CFR citation: 40 CFR 721.1580.
PMN Number P-98-185

Chemical name: Ethanol, 2,2'2"'-
nitrilotris-, compound with alpha-[2,4,6-
tris(1-phenylethyl)phenyl]-omega-
hydroxypoly (oxy-1,2-ethanediyl)-
phosphate.

CAS number: 105362-40-1.

Basis for action: The PMN substance
will be used as a pesticide inert. Based
on submitted test data, EPA is
concerned that liver toxicity, effects to
the thyroid and pituitary glands, and
effects to the kidneys will occur in
exposed workers. EPA determined that
import of the substance for use as a
pesticide inert did not present an
unreasonable risk because it did not
result in significant worker exposure.
EPA has determined that use other than
import for use as a pesticide inert may
result in significant worker exposure.
Based on this information the PMN
substance meets the concern criteria at
§721.170(b)(3)(i).

Recommended testing: EPA has
determined that a 2-year oral chronic
toxicity study in rats (40 CFR 798.3260
or OPPTS 870.4100 test guideline (63
FR 41845, August 5, 1998) (FRL-5740—-
1)) would help characterize the health
effects of the PMN substance.

CFR citation: 40 CFR 721.5356.

PMN Number P-98-198

Chemical name: Phenol, 5-amino-2,4-
dicholoro-, hydrochloride.

CAS number: 197178-93-1.

Basis for action: The PMN substance
will have a destructive use. Based on
structural activity analogy to phenols
and anilines, EPA is concerned that
toxicity to aquatic organisms may occur
at a concentration as low as 2 ppb of the
PMN substance in surface waters. Based
on structural activity analogy to
halogenated benzenes, phenols, and
anilines EPA is concerned for potential
liver toxicity, kidney toxicity,
developmental toxicity, neurotoxicity,
carcinogenicity, blood toxicity,
immunotoxicity, and irritation to skin,
eyes, and mucous membranes. EPA
determined that use of the substance as
described in the PMN did not present an
unreasonable risk because the substance
would not be released to surface waters
and workers would not be exposed via
inhalation. EPA has determined that
other uses of the substance may result
in releases to surface waters which
exceed the concern concentration and
inhalation exposure to workers. Based
on this information the PMN substance
meets the concern criteria at
§721.170(b)(1)(i)(C), (b)(3)(ii), and
(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substance. EPA has
also determined that a 90-day oral
subchronic toxicity study in rats (40
CFR 798.2650 or OPPTS 870.3100 test
guideline (63 FR 41845, August 5, 1998)
(FRL-5740-1)), a prenatal
developmental toxicity study by the oral
route in two-species (40 CFR 799.9370)
(62 FR 43832, August 15, 1997) (FRL-
5719-5) and an oral two-species
carcinogenicity study (40 CFR 799.9420)
(62 FR 43838, August 15, 1997) (FRL-
5719-5) would help characterize the
health effects of the PMN substance.
CFR citation: 40 CFR 721.5775.

PMN Numbers P-98-412/414/415/416/
417

Chemical names: (generic) Coco
alkyldimethyl amine salts.
CAS number: Not available.
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Basis for action: The PMN substances
will be used as a component of a
coating. Based on submitted test data,
EPA is concerned that toxicity to
aquatic organisms may occur at a
concentration as low as 1 ppb of the
PMN substances in surface waters. EPA
determined that use of the substances as
described in the PMN did not present an
unreasonable risk because the
substances would not be released to
surface waters. EPA has determined that
other uses of the substances may result
in releases to surface waters which
exceed the concern concentration.
Based on this information the PMN
substances meet the concern criteria at
§721.170(b)(4)(ii).

Recommended testing: EPA has
determined that a fish acute toxicity
study (40 CFR 797.1400 or OPPTS
850.1075 test guideline (public draft; 61
FR 16486, April 15, 1996) (FRL-5363—
1)), a daphnid acute toxicity study (40
CFR 797.1300 or OPPTS 850.1010 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)), and an
algal acute toxicity study (40 CFR
797.1050 or OPPTS 850.5400 test
guideline (public draft; 61 FR 16486,
April 15, 1996) (FRL-5363-1)) would
help characterize the environmental
effects of the PMN substances.

CFR citation: 40 CFR 721.9490.

IV. Objectives and Rationale of the Rule

During review of the PMNs submitted
for the chemical substances that are
subject to this SNUR, EPA concluded
that for 12 of the 73 substances,
regulation was warranted under section
5(e) of TSCA, pending the development
of information sufficient to make
reasoned evaluations of the health or
environmental effects of the substances.
The basis for such findings is outlined
in Unit I11. of this preamble. Based on
these findings, TSCA section 5(e)
consent orders requiring the use of
appropriate exposure controls were
negotiated with the PMN submitters; the
SNUR provisions for these substances
designated herein are consistent with
the provisions of the TSCA section 5(¢e)
consent orders.

In the other 61 cases for which the
proposed uses are not regulated under a
TSCA section 5(e) consent order, EPA
determined that one or more of the
criteria of concern established at 40 CFR
721.170 were met.

EPA is issuing this SNUR for specific
chemical substances which have
undergone premanufacture review to
ensure that:

(1) EPA will receive notice of any
company’s intent to manufacture,
import, or process a listed chemical

substance for a significant new use
before that activity begins.

(2) EPA will have an opportunity to
review and evaluate data submitted in a
SNUR notice before the notice submitter
begins manufacturing, importing, or
processing a listed chemical substance
for a significant new use.

(3) When necessary, to prevent
unreasonable risks, EPA will be able to
regulate prospective manufacturers,
importers, or processors of a listed
chemical substance before a significant
new use of that substance occurs.

(4) All manufacturers, importers, and
processors of the same chemical
substance which is subject to a TSCA
section 5(e) consent order are subject to
similar requirements.

Issuance of a SNUR for a chemical
substance does not signify that the
substance is listed on the TSCA
Inventory. Manufacturers, importers,
and processors are responsible for
ensuring that a new chemical substance
subject to a final SNUR is listed on the
TSCA Inventory.

V. Direct Final Procedures

EPA is issuing these SNURSs as direct
final rules, as described in 40 CFR
721.160(c)(3) and 721.170(d)(4). In
accordance with 40 CFR
721.160(c)(3)(ii), this rule will be
effective October 19, 1998, unless EPA
receives a written notice by September
21, 1998 that someone wishes to make
adverse or critical comments on EPA’s
action. If EPA receives such a notice,
EPA will publish a notice to withdraw
the direct final SNUR for the specific
substance to which the adverse or
critical comments apply. EPA will then
propose a SNUR for the specific
substance providing a 30-day comment
period.

This action establishes SNURs for a
number of chemical substances. Any
person who submits a notice of intent to
submit adverse or critical comments
must identify the substance and the new
use to which it applies. EPA will not
withdraw a SNUR for a substance not
identified in a notice.

V1. Test Data and Other Information

EPA recognizes that section 5 of
TSCA does not require developing any
particular test data before submission of
a SNUN. Persons are required only to
submit test data in their possession or
control and to describe any other data
known to or reasonably ascertainable by
them. In cases where a TSCA section
5(e) consent order requires or
recommends certain testing, Unit Ill. of
this preamble lists those recommended
tests.

However, EPA has established
production limits in the TSCA section
5(e) consent orders for several of the
substances regulated under this rule, in
view of the lack of data on the potential
health and environmental risks that may
be posed by the significant new uses or
increased exposure to the substances.
These production limits cannot be
exceeded unless the PMN submitter first
submits the results of toxicity tests that
would permit a reasoned evaluation of
the potential risks posed by these
substances. Under recent consent
orders, each PMN submitter is required
to submit each study at least 14 weeks
(earlier consent orders required
submissions at least 12 weeks) before
reaching the specified production limit.
Listings of the tests specified in the
TSCA section 5(e) consent orders are
included in Unit Ill. of this preamble.
The SNURs contain the same
production volume limits as the consent
orders. Exceeding these production
limits is defined as a significant new
use.

The recommended studies may not be
the only means of addressing the
potential risks of the substance.
However, SNUNs submitted for
significant new uses without any test
data may increase the likelihood that
EPA will take action under TSCA
section 5(e), particularly if satisfactory
test results have not been obtained from
a prior submitter. EPA recommends that
potential SNUN submitters contact EPA
early enough so that they will be able
to conduct the appropriate tests.

SNUN submitters should be aware
that EPA will be better able to evaluate
SNUNSs which provide detailed
information on:

(1) Human exposure and
environmental release that may result
from the significant new use of the
chemical substances.

(2) Potential benefits of the
substances.

(3) Information on risks posed by the
substances compared to risks posed by
potential substitutes.

VII. Procedural Determinations

EPA is establishing through this rule
some significant new uses which have
been claimed as CBI subject to Agency
confidentiality regulations at 40 CFR
part 2. EPA is required to keep this
information confidential to protect the
CBI of the original PMN submitter. EPA
promulgated a procedure to deal with
the situation where a specific significant
new use is CBI. This procedure appears
in 40 CFR 721.1725(b)(1) and is similar
to that in §721.11 for situations where
the chemical identity of the substance
subject to a SNUR is CBI. This
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procedure is cross-referenced in each of
these SNURs.

A manufacturer or importer may
request EPA to determine whether a
proposed use would be a significant
new use under this rule. Under the
procedure incorporated from
§721.1725(b)(1), a manufacturer or
importer must show that it has a bona
fide intent to manufacture or import the
substance and must identify the specific
use for which it intends to manufacture
or import the substance. If EPA
concludes that the person has shown a
bona fide intent to manufacture or
import the substance, EPA will tell the
person whether the use identified in the
bona fide submission would be a
significant new use under the rule.
Since most of the chemical identities of
the substances subject to these SNURs
are also CBI, manufacturers and
processors can combine the bona fide
submission under the procedure in
§721.1725(b)(1) with that under
§721.11 into a single step.

If a manufacturer or importer is told
that the production volume identified in
the bona fide submission would not be
a significant new use, i.e. it is below the
level that would be a significant new
use, that person can manufacture or
import the substance as long as the
aggregate amount does not exceed that
identified in the bona fide submission to
EPA. If the person later intends to
exceed that volume, a new bona fide
submission would be necessary to
determine whether that higher volume
would be a significant new use. EPA is
considering whether to adopt a special
procedure for use when CBI production
volume is designated as a significant
new use. Under such a procedure, a
person showing a bona fide intent to
manufacture or import the substance,
under the procedure described in
§721.11, would automatically be
informed of the production volume that
would be a significant new use. Thus,
the person would not have to make
multiple bona fide submissions to EPA
for the same substance to remain in
compliance with the SNUR, as could be
the case under the procedures in
§721.1725(b)(1).

VIII. Applicability of Rule to Uses
Occurring Before Effective Date of the
Final Rule

To establish a significant ““new’” use,
EPA must determine that the use is not
ongoing. The chemical substances
subject to this rule have recently
undergone premanufacture review.
TSCA section 5(e) consent orders have
been issued for 12 substances and notice
submitters are prohibited by the TSCA
section 5(e) consent orders from

undertaking activities which EPA is
designating as significant new uses. In
cases where EPA has not received an
NOC and the substance has not been
added to the Inventory, no other person
may commence such activities without
first submitting a PMN. For substances
for which an NOC has not been
submitted at this time, EPA has
concluded that the uses are not ongoing.
However, EPA recognizes in cases when
chemical substances identified in this
SNUR are added to the Inventory prior
to the effective date of the rule, the
substances may be manufactured,
imported, or processed by other persons
for a significant new use as defined in
this rule before the effective date of the
rule. However, 63 of the 73 substances
contained in this rule have CBI
chemical identities, and since EPA has
received a limited number of post-PMN
bona fide submissions, the Agency
believes that it is highly unlikely that
any of the significant new uses
described in the following regulatory
text are ongoing.

As discussed in the Federal Register
of April 24, 1990 (55 FR 17376), EPA
has decided that the intent of section
5(a)(1)(B) of TSCA is best served by
designating a use as a significant new
use as of the date of publication rather
than as of the effective date of the rule.
Thus, persons who begin commercial
manufacture, import, or processing of
the substances regulated through this
SNUR will have to cease any such
activity before the effective date of this
rule. To resume their activities, these
persons would have to comply with all
applicable SNUR notice requirements
and wait until the notice review period,
including all extensions, expires.

EPA has promulgated provisions to
allow persons to comply with this
SNUR before the effective date. If a
person were to meet the conditions of
advance compliance under § 721.45(h),
the person would be considered to have
met the requirements of the final SNUR
for those activities. If persons who begin
commercial manufacture, import, or
processing of the substance between
publication and the effective date of the
SNUR do not meet the conditions of
advance compliance, they must cease
that activity before the effective date of
the rule. To resume their activities,
these persons would have to comply
with all applicable SNUR notice
requirements and wait until the notice
review period, including all extensions,
expires.

IX. Economic Analysis

EPA has evaluated the potential costs
of establishing significant new use
notice requirements for potential

manufacturers, importers, and
processors of the chemical substances
subject to this rule. EPA’s complete
economic analysis is available in the
rulemaking record for this rule (OPPTS—
50632).

X. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, has been established for this
rulemaking under docket control
number OPPTS-50632 (including
comments and data submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBI is available
for inspection from 12 noon to 4 p.m.,
Monday through Friday, excluding legal
holidays. The official rulemaking record
is located in the TSCA Nonconfidential
Information Center Rm. NE-B607, 401
M St., SW., Washington, DC.

Electronic comments can be sent
directly to EPA at:

oppt.ncic@epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comments and data will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the docket control number OPPTS—
50632. Electronic comments on this rule
may be filed online at many Federal
Depository Libraries.

The OPPTS harmonized test
guidelines referenced in this document
are available on EPA’s World Wide Web
site (http:// www.epa.gov/epahome/
research.htm) under the heading *‘Test
Methods and Guidelines/OPPTS
Harmonized Test Guidelines.”

XI. Regulatory Assessment
Requirements

Under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993),
this action is not a “significant
regulatory action” subject to review by
the Office of Management and Budget
(OMB). In addition, this action does not
impose any enforceable duty or contain
any unfunded mandate as described in
the Unfunded Mandates Reform Act
(UMRA) of 1995 (Pub. L. 104-4), or
require prior consultation with State
officials as also specified in Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993). Nor does it
involve special considerations of
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environmental justice related issues as
required by Executive Order 12898,
entitled Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or additional OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations, after
initial display in the preamble of the
final rules, are listed in 40 CFR part 9.
The information collection requirements
related to this action have already been
approved by OMB pursuant to the PRA
under OMB control number 2070-0012
(EPA ICR No. 574). This action does not
impose any burden requiring additional
OMB approval.

If an entity were to submit a
significant new use notice to the
Agency, the annual burden is estimated
to average between 30 and 170 hours
per response. This burden estimate
includes the time needed to review
instructions, search existing data
sources, gather and maintain the data
needed, and complete, review and
submit the required significant new use
notice.

Send any comments about the
accuracy of the burden estimate, and
any suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to the Director, OPPE
Regulatory Information Division,
Environmental Protection Agency (Mail
Code 2137), 401 M St., SW.,
Washington, DC 20460, with a copy to
the Office of Information and Regulatory
Affairs, Office of Management and
Budget, 725 17th St., NW., Washington,
DC 20503, marked “‘Attention: Desk
Officer for EPA.” Please remember to
include the OMB control number in any
correspondence, but do not submit any
completed forms to these addresses.

In addition, pursuant to section 605(b)
of the Regulatory Flexibility Act (RFA)
(5 U.S.C. 601 et seq.), the Agency has
previously certified, as a generic matter,
that the promulgation of a SNUR does
not have a significant adverse economic
impact on a substantial number of small
entities. The Agency’s generic
certification for promulgation of new
SNURs appears on June 2, 1997 (62 FR

29684) (FRL-5597-1) and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

XII. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: August 10, 1998.

Ward Penberthy,

Acting Director, Chemical Control Division,
Office of Pollution Prevention and Toxics.

Therefore, 40 CFR part 721 is
amended as follows:

PART 721—[AMENDED]

1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

2. By adding new 8§ 721.305 to subpart
E to read as follows:

§721.305 Di-substituted acetophenone
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as di-substituted
acetophenone (PMN P-97-93) is subject
to reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(1), @), (@)(2)(ii), (a)(2)(iii), (a)(3),
(b) (concentration set at 1.0 percent),
and (c).

(i) Hazard communication program.
Requirements as specified in § 721.72
(a), (b), (), (d), (e) (concentration set at
1.0 percent), (f), (9)(2)(1), (9)(2)(v)- The
following statement shall appear on
each label as specified in § 721.72(b)
and the MSDS as specified in

§721.72(c): This substance is expected
to be dermally absorbed and may cause
effects to the liver, kidney, adrenal
glands, and the heart.

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(q).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), (d), (e), (), (@), (h), and (i)
are applicable to manufacturers,
importers, and processors of this
substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of §721.1725(b)(1) apply to this section.

3. By adding new § 721.435 to subpart
E to read as follows:

§721.435
Alkylphenylpolyetheralkanolamines
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substances identified
generically as
alkylphenylpolyetheralkanolamines
(PMNs P-97-880/881/882) are subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
(©)().

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of these substances.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

4. By adding new § 721.450 to subpart
E to read as follows:

§721.450 Hydrofluorochloroalkene
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a
hydrofluorochloroalkene (PMN P-97—
593) is subject to reporting under this
section for the significant new uses
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described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(g).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The recordkeeping
requirements specified in § 721.125 (a),
(b), (c) and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

5. By adding new § 721.558 to subpart
E to read as follows:

§721.558 Salt of a fatty alkylamine
derivative (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a salt of a fatty alkylamine
derivative (PMN P-96-1426) is subject
to reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
(©)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

6. By adding new §721.630 to subpart
E to read as follows:

§721.630 Salt of a modified tallow
alkylenediamine (generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as a salt of a modified tallow
alkylenediamine (PMN P-96-1425) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
(©)).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

7. By adding new 8§ 721.987 to subpart
E to read as follows:

§721.987 Dialkylaminophenyl imino
pyrazole acid ester (generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as dialkylaminopheny!l
imino pyrazole acid ester (PMN P—98—
45) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
©@1).

(i) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

8. By adding new §721.988 to subpart
E to read as follows:

§721.988 Pyrazolone azomethine dye
(generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as a pyrazolone azomethine
dye (PMN P-98-91) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
©@1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125

(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

9. By adding new § 721.1580 to
subpart E to read as follows:

§721.1580 Disubstituted benzene ether,
polymer with substituted phenol (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as disubstituted benzene
ether, polymer with substituted phenol
(PMN P—-98-155) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(1), (b)(1), and
(©)(1).

(i) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

10. By adding new §721.1710 to
subpart E to read as follows:

§721.1710 Methoxy benzoic acid
derivative (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a methoxy benzoic acid
derivative (PMN P-98-24) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(4), (b)(4), and
(©)(4) (N = 40).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.
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11. By adding new §721.1734 to
subpart E to read as follows:

§721.1734 Substituted benzonitrile
(generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as a substituted benzonitrile
(PMN P—97-1029) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(@)()(i), (@)(3), ()(4), @)(G)(i), (2)(B)(iv),
(@)(G)(v), and @)(E)(V).

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(g).

(iii) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
©L.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The recordkeeping
requirements specified in § 721.125 (a),
(b), (c), (d), (e), (i), and (K) are applicable
to manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

12. By adding new § 721.2078 to
subpart E to read as follows:

§721.2078 1-Piperidinecarboxylic acid, 2-
[(dichloro-hydroxy-
carbomonocycle)hydrazono]-, methyl ester
(generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance generically
identified as 1-piperidinecarboxylic
acid, 2-[(dichloro-hydroxy-
carbomonocycle) hydrazono]-, methyl
ester (PMN P—-96-756) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
()(4), (@)B)(), (a)(6)(), (a)(6)(ii),
(a)(6)(iv), (b) (concentration set at 0.1
percent), and (c).

(i) Hazard communication program.
Requirements as specified in §721.72
(@), (b), (c), (d), (e) (concentration set at
0.1 percent), (f), (@)(L)(iv), @)(L)(vii),
@), @)ii), (@)(2)(iv), and ()(5).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in §721.80 (g), (), and (q).

(b) Specific requirements. The
provisions of subpart A of this part

apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), (d), (). (9). (h), and (i) are
applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of §721.1725(b)(1) apply to this section.

13. By adding new §721.2079 to
subpart E to read as follows:

§721.2079 Dichloro, hydroxy, hydrazino-
carbomonocycle (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as dichloro, hydroxy,
hydrazino-carbomonocycle (PMN P-96—
757) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(4), (@)(5)(), (a)(6)(i), (a)(6)(ii),
(a)(6)(iv), (b) (concentration set at 0.1
percent), and (c).

(ii) Hazard communication program.
Requirements as specified in §721.72
(a), (b), (), (d), (e) (concentration set at
0.1 percent), (f), (@)(1)(iv), (@)(L)(vii),
(@)@Q)(iD), (9)(2)(iii), (9)(2)(iv), and (g)(5).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in §721.80 (g), (1), and (q).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), (d), (). (9). (h), and (i) are
applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of §721.1725(b)(1) apply to this section.

14. By adding new §721.2081 to
subpart E to read as follows:

§721.2081 Dichloro, hydroxy, hydrazino-
carbomonocycle-monohydrochloride
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance generically
identified as dichloro, hydroxy,
hydrazino-carbomonocycle-

monohydrochloride (PMN P—96-758) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(4), (@)(5)(0), (2)(6)(1), (a)(6)(ii),
(a)(6)(iv), (b) (concentration set at 0.1
percent), and (c).

(ii) Hazard communication program.
Requirements as specified in §721.72
(@), (b), (c), (d), (e) (concentration set at
0.1 percent), (f), (@)(L)(iv), (@)(L)(vii)
@@, (@), @(2)(iv), and (9)(5).

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in §721.80 (g), (), and (q).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), (d). (), (9), (h), and (i) are
applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of §721.1725(b)(1) apply to this section.

15. By adding new § 721.2083 to
subpart E to read as follows:

§721.2083 Polysubstituted
carbomonocyclic hydroxylamine (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a polysubstituted
carbomonocyclic hydroxylamine (PMN
P—97-878) is subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(4), ()(B)(ii), (a)(5)(iv), (a)(5)(v), and
()(6)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The recordkeeping
requirements specified in 8§ 721.125 (a),
(b), (c), and (d) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

16. By adding new § 721.2480 to
subpart E to read as follows:
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§721.2480
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as isoalkyldimethylamine
(PMN P-96-1320) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(4), (b)(4), and
(©)4) (N =3).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

17. By adding new § 721.2485 to
subpart E to read as follows:

Isoalkyldimethylamine

§721.2485 1,3-Dioxolane, 2-ethenyl-.

(a) Chemical substances and
significant new uses subject to reporting.
(1) The chemical substance identified as
1,3-Dioxolane, 2-ethenyl- (PMN P-96—
1006; CAS No. 3984-22-3) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in §721.63
(a)(1), (@)2)(0), (a)(2)(ii), (@)(3)(i), (a)(4),
(a)(5)(iii), (a)(5)(xii), (a)(5)(xiii),
(@)(B)(xiv), (a)(6)(v), (b) (concentration
set at 1.0 percent), and (c). The
imperviousness of each item pursuant to
(a)(2)(i) and (a)(2)(ii) must be
demonstrated by actual testing under
(2)(3)(i) and not by manufacturer
specifications. Permeation testing shall
be conducted according to the ASTM
F739 “Standard Test Method for
Resistance of Protective Clothing
Materials to Permeation by Liquids or
Gases.” Results shall be recorded as a
cumulative permeation rate as a
function of time, and shall be
documented in accordance with ASTM
F739 using the format specified in
ASTM F1194-89 “Guide for
Documenting the Results of Chemical
Permeation Testing on Protective
Clothing Materials.” Gloves may not be
used for a time period longer than they
are actually tested and must be replaced
at the end of each work shift. The
manufacturer, importer, or processor

must submit all test data to the Agency
and must receive written Agency
approval for each type of glove tested
prior to use of such gloves.

(i) Hazard communication program.
Requirements as specified in § 721.72
(a), (b), (), (d), (e) (concentration set at
1.0 percent), (f), (@)(L)(iii), (@)(L)(iv),
(9)(2)(ii), (9)(2)(iii), and (9)(5)- The
following statements shall appear on
each label as specified in § 721.72(b)
and the MSDS as specified in
§721.72(c): This substance may cause
fatality. When using this substance
avoid dermal contact. When using this
substance use respiratory protection or
engineering and process controls to
mitigate respiratory exposure. When
using this substance use dermal
protection to prevent dermal exposure.

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (), (d), (e), (f). (9), and (h) are
applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

18. By adding new §721.2532 to
subpart E to read as follows:

§721.2532 Substituted diphenylmethane
(generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as a substituted
diphenylmethane (PMN P-97-4) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
©().

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

19. By adding new §721.2570 to
subpart E to read as follows:

§721.2570 Alkylated diphenyls (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substances identified
generically as alkylated diphenyls
(PMNs P-97-869/870/871) are subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(4), (b)(4), and
(©)4) (N=1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of these substances.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

20. By adding new §721.2580 to
subpart E to read as follows:

§721.2580 C.I. Disperse Red 152 (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as C.I. disperse red 152
(PMN P—97-820) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in §721.80 (v)(1), (w)(1), and
(9)(2).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements specified in § 721.125 (a),
(b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

21. By adding new §721.2585 to
subpart E to read as follows:

§721.2585 Sodium salts of dodecylphenol
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substances identified
generically as sodium salts of
dodecylphenol (PMNs P-97-1060/1061/
1062) are subject to reporting under this



44578

Federal Register/Vol. 63, No. 161/ Thursday, August 20, 1998/Rules and Regulations

section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(4), (b)(4), and
(©)4) (N=1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of these substances.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

22. By adding new §721.3031 to
subpart E to read as follows:

§721.3031 Boric acid (HsBOg), zinc salt
(2=3).
(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified as
boric acid (H3BO3), zinc salt (2=3) (PMN
P—97-552; CAS No. 10192-46-8) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(4), (b)(4), and
(©)(4) (N =3).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

23. By adding new §721.3032 to
subpart E to read as follows:

§721.3032 Boric acid (HsBOy), zinc salt.
(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified as
boric acid (H3BO.), zinc salt (PMN P—
97-553; CAS No. 14720-55-9) are
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90 (a)(4), (b)(4), and
©)(4) (N =3).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

24, By adding new §721.3635 to
subpart E to read as follows:

§721.3635 Octadecanoic acid, ester with
1,2-propanediol, phosphate, anhydride with
silicic acid (H4SiO,).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
octadecanoic acid, ester with 1,2-
propanediol, phosphate, anhydride with
silicic acid (H4SiO4) (PMN P-96-1520;
CAS No. 177771-31-2) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication program.
Requirements as specified in §721.72
(a), (b), (c), (d), (), (9)(3)(ii), (9)(4)(i), and
(9)(5). The following statement shall
appear on each label as specified in
§721.72(b) and the MSDS as specified
in §721.72(c): Do not release into the
environment in quantities that allow
surface water concentrations to exceed 6
ppb.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(p) (15 months).

(iii) Release to water. Requirements as
specified in §721.90 (a)(4), (b)(4), and
(©)(4) (N =6).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (), (), (9), (h), (i), and (k) are
applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

25. By adding new §721.4097 to
subpart E to read as follows:

§721.4097 7-Oxabicyclo[4.1.0]heptane-3-
carboxylic acid, methyl ester.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
7-oxabicyclo[4.1.0]heptane-3-carboxylic
acid, methyl ester (PMN P-98-101) is

subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(g).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The recordkeeping
requirements specified in 8§ 721.125 (a),
(b), (c) and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

26. By adding new §721.4098 to
subpart E to read as follows:

§ 721.4098 Substituted heteroaromatic-
2[[4-(dimethylamino) phenyl]azo]-3-methyl-,
salts (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substances identified
generically as substituted
heteroaromatic-2[[4-
(dimethylamino)phenyl]azo]-3-methyl-,
salts (PMNs P-97-582 and P—97-583)
are subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(f).

(i) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

27. By adding new § 721.5290 to
subpart E to read as follows:

§721.5290 Phenylazoalkoxy
naphthylamines (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substances identified
generically as phenylazoalkoxy
napthylamines (PMNs P-97-42 and P—
97-43) are subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.
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(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(4), (b)(4), and
(c)(4) (N =50 for P—97-42) (N = 40 for
P—97-43).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of these substances.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

28. By adding new §721.5356 to
subpart E to read as follows:

§721.5356 Ethanol, 2,2'2"-nitrilotris-,
compound with alpha-2,4,6-tris (1-
phenylethyl)phenyl]-omega-hydroxypoly
(oxy-1,2-ethanediyl) phosphate.

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified as
ethanol, 2,2'2"-nitrilotris-, compound
with alpha-[2,4,6-tris(1-
phenylethyl)phenyl]-omega-
hydroxypoly (oxy-1,2-ethanediyl)
phosphate (PMN P—98-185) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80 (f) and (j)
(pesticide inert).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The recordkeeping
requirements specified in 8§ 721.125 (a),
(b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

29. By adding new §721.5360 to
subpart E to read as follows:

§721.5360 Substituted nitrobenezene
(generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as substituted nitrobenezene
(PMN P—97-1028) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
@ 2)(1), (@)(3), (@)(4), (@)(3)(ii), @)(3)(iv),
(@)(B)(v), and (@)(6)(v).

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(g).

(iii) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
©@). _

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The recordkeeping
requirements specified in § 721.125 (a),
(b), (¢), (d), (&), (i), and (K) are applicable
to manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

30. By adding new §721.5548 to
subpart E to read as follows:

§721.5548 Mixed metal oxide (generic).
(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as a mixed metal oxide
(PMN P-97-956) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in §721.63
(@)(4), ()(5)(iii), (a)(5)(iv), and (a)(6)(i).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The recordkeeping
requirements specified in § 721.125 (a),
(b), (c), and (d) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

31. By adding new §721.5580 to
subpart E to read as follows:

§721.5580 Oxirane, 2,2'-

[methylenebis[(2,6-dimethyl-4,1-

phenylene)oxymethylene]]bis-.
(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified as
oxirane, 2,2'-[methylenebis[(2,6-
dimethyl-4,1-
phenylene)oxymethylene]]bis- (PMN P-—
97-1011; CAS No. 93705-66-9) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(@)(4). (@)G)(iii), @G)iv), (@E)V),
()(5)(vi), (a)(5)(vii), (a)(6)(i), (a)(B)(ii),
(a)(6)(iv), (b) (concentration set at 0.1
percent), and (c). As an alternative to
the respiratory requirements listed here,
a manufacturer, importer, or processor
may choose to follow the new chemical
exposure limit (NCEL) provisions listed
in the TSCA section 5(e) consent order
for this substance. The NCEL is 0.35
milligram/meter3 (mg/m3).

(ii) Hazard communication program.
Requirements as specified in §721.72
(@), (b), (c), (d), (e) (concentration set 0.1
percent), (f), (@)(1)(vi), (@)(1)(vii),
@@Qii), @E)v), @E)@). @G,
@@, @@(ii), and (9)(5).

(iit) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80 (f) and (q).

(iv) Release to water. Requirements as
specified in 8 721.90 (a)(1), (b)(1), and
©@). .

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), (d), (f), (9), (h), (i), and (k)
are applicable to manufacturers,
importers, and processors of this
substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of §721.1725(b)(1) apply to this section.

32. By adding new § 721.5775 to
subpart E to read as follows:

§721.5775 Phenol, 5-amino-2,4-dicholoro-,
hydrochloride.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
phenol, 5-amino-2,4-dicholoro-,
hydrochloride (PMN P-98-198) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in §721.80 (v)(i), (w)(i), and

x)(i).

( )((i i)) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
©.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
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(@), (b), (c), (i), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

33. By adding new § 721.5965 to
subpart E to read as follows:

§721.5965 Substituted S-phenylthiazole
(generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as substituted s-
phenylthiazole (PMN P—97-1046) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(f).

(i) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

34. By adding new §721.6175 to
subpart E to read as follows:

§721.6175 2-Piperdinone, 1,3-dimethyl-.
(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified as
2-Piperdinone, 1,3-dimethyl- (PMN P-—
97-520; CAS No. 1690-76-2) is subject
to reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The recordkeeping
requirements specified in § 721.125 (a),
(b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

35. By adding new §721.6176 to
subpart E to read as follows:

§721.6176 2-Piperdinone, 1,5-dimethyl-.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substances identified
as 2-Piperdinone, 1,5-dimethyl- (PMN
P-97-521; CAS No. 86917-58-0) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in 8§ 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The recordkeeping
requirements specified in § 721.125 (a),
(b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

36. By adding new §721.6498 to
subpart E to read as follows:

§721.6498 Modified polyisocyanates
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as modified polyisocyanates
(PMN P-96-1428) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(1), ()(3), (a)4), ()(5)(ii), (a)(5)(viii),
(@)(5)(ix), (a)(6)(ii), (b) (concentration set
at 0.1 percent), and (c). As an alternative
to the respiratory requirements listed
here, a manufacturer, importer, or
processor may choose to follow the
NCEL provisions listed in the TSCA
section 5(e) consent order for this
substance. The NCEL is 0.05 mg/m3.

(if) Hazard communication program.
Requirements as specified in §721.72
(a), (b), (), (d), (e) (concentration set at
0.1 percent), (f), and (g)(5). The
following statements shall appear on
each label as specified in § 721.72(b)
and the MSDS as specified in
§721.72(c): Warnings. Exposure to
diisocyanates may cause the following
human health effects: Skin irritation and
allergic reactions, respiratory irritation,
respiratory sensitization, and lung
toxicity; some diisocyanates also may
cause cancer. The likelihood that these
effects will occur depends on a number
of factors; among them, the level of
exposure, frequency of exposure, part of
the body exposed, and sensitivity of the

exposed individual. Symptoms of
allergic reaction and respiratory
sensitization include rashes, cough,
shortness of breath, asthma, chest
tightness and other breathing
difficulties. There is uncertainty as to
the mechanism by which sensitization
occurs. In sensitized individuals,
exposure to even small amounts of
diisocyanates (below government-
recommended workplace exposure
levels) may cause allergic respiratory
reactions like asthma and severe
breathing difficulties. It is especially
important to note that contact with skin
may lead to respiratory sensitization or
cause other allergic reactions. In some
cases, the effects of diisocyanate
exposure may be immediate and life-
threatening; in others, the effects may be
delayed and occur hours after the
exposure has ended. Repeated or
prolonged exposure to diisocyanates
may also cause irritation to eyes, skin,
respiratory tract and lungs, as well as
adverse chronic lung effects, like
decreased lung capacity and function.
Individuals experiencing shortness of
breath, tightness in the chest or other
problems breathing should seek
immediate medical attention. When
using this substance the following
protective measures should be used: In
workplaces where individuals handle
diisocyanates or coatings or other
formulations that contain them, an
industrial hygiene and safety program
should be operative. Important
components of this program include:
Hazard communication and training on
safe handling practices; use of efficient
and well-maintained application
equipment, engineering controls and
personal protective equipment;
housekeeping procedures including
spill prevention and cleanup practices;
and, if feasible, means to measure
airborne levels of polyisocyanates and
diisocyanates. During spray
applications, workers should take
precautions to avoid breathing vapors,
mists or aerosols. Inhalation exposures
should be limited to < 0.05 mg/m3 as an
8-hour time-weighted average (TWA) for
combined polyisocyanates and
diisocyanates. Engineering controls
should serve as the first, most effective
means of reducing airborne
polyisocyanate and diisocyanate
concentrations; an appropriate National
Institute for Occupational Safety and
Health/Mine Safety and Health
Administration (NIOSH/MSHA)
approved respirator should be used as a
secondary tool to lower exposures.
Currently, downdraft spray booths and
high-volume low-pressure (HVLP) spray
guns appear to offer the most efficient
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technology to reduce inhalation
exposures; a maintenance program
should always be used to ensure
optimal operating efficiencies. To limit
dermal contact, individuals should wear
impermeable gloves, protective clothing
and goggles or glasses with side shields.

(iii) Industrial, commercial, and
consumer activites. Requirements as
specified in §721.80(q).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), (d), (&), (), (@), (h), and (i)
are applicable to manufacturers,
importers, and processors of this
substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of §721.1725(b)(1) apply to this section.

37. By adding new §721.7285 to
subpart E to read as follows:

§721.7285 Amines, N-
cocoalkyltrimethylenedi-, citrates.

(a) Chemical substances and
significant new uses subject to reporting.
(1) The chemical substance identified as
amines, N-cocoalkyltrimethylenedi-,
citrates. (PMN P—93-880; CAS No.
189120-63-6) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Hazard communication program.
Requirements as specified in §721.72
(@), (b), (c), (d), (), (9)3)(ii), (9)(4)(iii),
and (9)(5).

(ii) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
(©)(1).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), (), (@), (), and (k) are
applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

38. By adding new §721.7286 to
subpart E to read as follows:

§721.7286 Amines, N-
tallowalkyltripropylenetetra-, citrates.

(a) Chemical substances and
significant new uses subject to reporting.

(1) The chemical substance identified as
amines, N-tallowalkyltripropylenetetra-,
citrates (PMN P—93-881; CAS No.
189120-62-5) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Hazard communication program.
Requirements as specified in § 721.72
(@), (0), (c), (d). (f), (@)(3)(ii), (9)(4)(iii),
and (9)(5).

(ii) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
(©)(1).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (0), (c), (f), (9). (h), and (k) are
applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

39. By adding new §721.7785 to
subpart E to read as follows:

§721.7785 Substituted alkyl
aminomethylene polyphosphonic acid, salt
(generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as a substituted alkylamino
methylene polyphosphonic acid, salt
(PMN P-97-1095) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
(©)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

40. By adding new § 721.8153 to
subpart E to read as follows:

§721.8153 Di-substituted propanedione
(generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified

generically as di-substituted
propanedione (PMN P-97-94) is subject
to reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(1), @)2)(1), (a)(2)(ii), (@)(2)(iii), (a)(3),
(b) (concentration set at 1.0 percent),
and (c).

(ii) Hazard communication program.
Requirements as specified in § 721.72
(@), (b), (c), (d), (e) (concentration set at
1.0 percent), (f), (9)(2)(i), (@)(2)(v). The
following statement shall appear on
each label as specified in §721.72(b)
and the MSDS as specified in
§721.72(c): This substance is expected
to be dermally absorbed and may cause
effects to the liver, kidney, adrenal
glands, and the heart.

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(q).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), (d), (&), (), (@), (h), and (i)
are applicable to manufacturers,
importers, and processors of this
substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of §721.1725(b)(1) apply to this section.

41. By adding new §721.8660 to
subpart E to read as follows:

§721.8660 Propionic acid methyl ester
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as a propionic acid methyl
ester (PMN P-97-370) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(@)(1), (a)(2)(i), and (a)(3).

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80 (f) and (j).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The recordkeeping
requirements specified in § 721.125 (a),
(b), (c), (d), (), and (i) are applicable to
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manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

42. By adding new § 721.9490 to
subpart E to read as follows:

§721.9490 Coco alklydimethyl amine salts
(generic).

(a) Chemical substances and
significant new uses subject to reporting.
(1) The chemical substances identified
generically as coco alkyldimethyl amine
salts (PMNs P—98-412/414/415/416/
417) are subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
(©)Q).

(i) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

43. By adding new §721.9516 to
subpart E to read as follows:

§721.9516 Siloxanes and silicones, 3-[(2-
aminoethyl) amino]propyl Me, di-Me,
reaction products with polyethylene-
polypropylene glycol Bu glycidal ether.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as siloxanes and silicones, 3-
[(2-aminoethyl) amino]propyl Me, di-
Me, reaction products with
polyethylene-polypropylene glycol Bu
glycidyl ether (PMN P-97-740; CAS No.
189354—73-2) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in §721.80(y)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements specified in § 721.125 (a),
(b), (c), and (i) are applicable to

manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

44. By adding new § 721.9517 to
subpart E to read as follows:

§721.9517 Siloxanes and silicones, de-Me,
3-[4-[[[3-(dimethyl amino) propyl]
amino]carbonyl]-2-oxo-1-pyrrolidinyl]
propyl Me.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
siloxanes and silicones, de-Me, 3-[4-[[[3-
(dimethylamino) propyl]amino]
carbonyl]-2-oxo-1-pyrrolidinyl]propyl
Me (PMN P—-97-332) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in §721.80(y)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

45. By adding new § 721.9595 to
subpart E to read as follows:

§721.9595 Alkyl benzene sulfonic acids
and alkyl sulfates, amine salts (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substances identified
generically as alkyl benzene sulfonic
acids and alkyl sulfates, amine salts
(PMNs P-97-296/297/298/299) are
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
(©)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of these substances.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

46. By adding new §721.9661 to
subpart E to read as follows:

§721.9661 Diphenol tars (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as diphenol tars (PMN P—
97-813) is subject to reporting under
this section for the significant new uses
described in paragraph (2)(2) of this
section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

47. By adding new § 721.9663 to
subpart E to read as follows:

§721.9663 Poly(oxy-1,2-ethanediyl), alpha,
alpha’-[thiobis (1-o0x0-3,1-propanediyl)]bis
[omega-hydroxy-,bis (C11-15 and
Cll—lS—isoalkyI) ethers.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
poly(oxy-1,2-ethanediyl), alpha, alpha'-
[thiobis (1-ox0-3,1-propanediyl)]bis
[omega-hydroxy-,bis(C11-15 and
C11—15—isoalkyl) ethers (PMN P-97-497;
CAS No. 174254-18-3) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j).

(i) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. The recordkeeping
requirements specified in § 721.125 (a),
(b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.
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48. By adding new 8§ 721.9685 to
subpart E to read as follows:

§721.9685 Mixed trialkylamines (generic).
(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substances identified
generically as mixed trialkylamines
(PMNs P-97-943/944/945/946/947/948)
are subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(1), (b)(1), and
(©)(1).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of these substances.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

49. By adding new § 721.9719 to
subpart E to read as follows:

§721.9719 Tris carbamoyl triazine
(generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as tris carbamoy!l triazine
(PMN P—-95-1098) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Hazard communication program.
Requirements as specified in §721.72
(@), (b), (c), (d), (), (@)(3)(), (@)(3)(ii),
(9)(4)(i), and (9)(5)-

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(q).

(iii) Release to water. Requirements as
specified in §721.90 (a)(4), (b)(4), and
(€)(4) (N = 40).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(@), (b), (), (), (9), (h), (i), and (k) are
applicable to manufacturers, importers,
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of §721.1725(b)(1) apply to this section.

50. By adding new §721.9969 to
subpart E to read as follows:

§721.9969 3,6-Bis(dialkylamino) -9-[2-
alkoxycarbonyl) phenyl]-xanthylium salt
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as 3,6-bis(dialkylamino) -9-
[2-alkoxycarbonyl) phenyl]-xanthylium
salt (PMN P-97-854) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in §721.80 (f) and (j).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(a), (b), (c), and (i) are applicable to
manufacturers, importers, and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

51. By adding new § 721.9973 to
subpart E to read as follows:

§721.9973 Zirconium dichlorides
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substances identified
generically as zirconium dichlorides
(PMNs P-97-179/181/189/769/775/781/
782/783) are subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in §721.90 (a)(4), (b)(4), and
(©)4) (N = 20).

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in §721.125
(a), (b), (c), and (k) are applicable to
manufacturers, importers, and
processors of these substances.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

[FR Doc. 98-22441 Filed 8-19-98; 8:45 am]
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 98-8; RM—-9178]

Radio Broadcasting Services; Albion,
Honeoye Falls, South Bristol
Township, NY

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Citicasters Company, reallots
Channel 297A from Honeoye Falls, NY,
to South Bristol Township, NY,
modifies the license of Station WMAX—
FM accordingly, reallots Channel 236B
from South Bristol Township to
Honeoye Falls, modifies the license of
Station WNVE accordingly, and
substitutes Channel 271A for vacant but
applied-for Channel 238A at Albion,
NY. See 63 FR 6698, February 10, 1998.
Channel 236B can be allotted to
Honeoye Falls in compliance with the
Commission’s minimum distance
separation requirements with respect to
domestic allotments, with a site
restriction of 16.5 kilometers (10.3
miles) northeast, at coordinates 43-02—
00; 77-25-17, to accommodate
petitioner’s desired transmitter site.
This site is short-spaced to Stations
CKQT-FM, Channel 235B, Oshawa,
Ontario, and CKDS—FM, Channel
237C1, Hamilton, Ontario, Canada.
Channel 297A can be allotted to South
Bristol Township in compliance with
the Commission’s minimum distance
separation requirements with a site
restriction of 2.9 kilometers (1.8 miles)
northwest, at coordinates 42—-44-47; 77—
25-35, to accommodate petitioner’s
desired transmitter site. Channel 271A
can be allotted to Albion in compliance
with the Commission’s minimum
distance separation requirements, with
respect to domestic allotments, without
the imposition of a site restriction, at
coordinates 43-14-48; 78—11-36. This
allotment is short-spaced to Station
CFNY-FM, Channel 271C1, Brampton,
Ontario, Canada, and to the vacant
Channel 272B at Belleville, Canada.
Canadian concurrence in these
allotments has been received since each
of the communities are located within
320 kilometers (200 miles) of the U.S.-
Canadian border. The allotments at
Honeoye Falls and Albion have been
concurred in as specially negotiated
short-spaced allotments. With this
action, this proceeding is terminated.

EFFECTIVE DATE: September 28, 1998.
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FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 98-8,
adopted August 5, 1998, and released
August 14, 1998. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission’s copy contractor,
International Transcription Services,
Inc., (202) 857-3800, 1231 20th Street,
NW., Washington, DC 20036.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New York, is
amended by removing Channel 238A
and adding Channel 271A at Albion,
removing Channel 297A at Honeoye
Falls and adding Channel 236B,
removing Channel 236B at South Bristol
Township and adding Channel 297A.
Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-22347 Filed 8-19-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, on its own
motion, editorially amends the Table of
FM Allotments to specify the actual
classes of channels allotted to various
communities. The changes in channel
classifications have been authorized in
response to applications filed by
licensees and permittees operating on

these channels. This action is taken
pursuant to Revision of Section
73.3573(a)(1) of the Commission’s Rules
Concerning the Lower Classification of
an FM Allotment, 4 FCC Rcd 2413
(1989), and the Amendment of the
Commission’s Rules to permit FM
Channel and Class Modifications
[Upgrades] by Applications, 8 FCC Rcd
4735 (1993).

EFFECTIVE DATE: August 20, 1998.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, adopted August 5, 1998, and
released August 14, 1998. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the
Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Service,
Inc., 1231 20th Street, NW, Washington,
DC. 20036, (202) 857—-3800, facsimile
(202) 857-3805.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 303, 334 and 336.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Arkansas, is amended
by removing Channel 228A and adding
Channel 229C3 at Monticello.

3. Section 73.202(b), the Table of FM
Allotments under Colorado, is amended
by removing Channel 271A and adding
Channel 271C3 at Estes Park.

4.-5. Section 73.202(b), the Table of
FM Allotments under Florida, is
amended by removing Channel 253A
and adding Channel 253C3 at San
Carlos Park.

6. Section 73.202(b), the Table of FM
Allotments under Hawaii, is amended
by removing Channel 251C and adding
Channel 251C1 at Lihue.

7. Section 73.202(b), the Table of FM
Allotments under Idaho, is amended by
removing Channel 252A and adding
Channel 252C1 at McCall.

8. Section 73.202(b), the Table of FM
Allotments under Minnesota, is

amended by removing Channel 223A
and adding Channel 223C3 at Park
Rapids.

9. Section 73.202(b), the Table of FM
Allotments under Montana, is amended
by removing Channel 240C2 and adding
Channel 240C at Columbia Falls.

10. Section 73.202(b), the Table of FM
Allotments under Nevada, is amended
by removing Channel 243A and adding
Channel 244C1 at Ely.

11. Section 73.202(b), the Table of FM
Allotments under North Dakota, is
amended by removing Channel 286C2
and adding Channel 286C1 at Cavalier,
and by removing Channel 295A and
adding Channel 295C2 at Minot.

12. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by removing Channel 272A
and adding Channel 272C2 at Sand
Springs.

13. Section 73.202(b), the Table of FM
Allotments under Oregon, is amended
by removing Channel 272A and adding
Channel 272C3 at Seaside.

14. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 252A and adding
Channel 251C2 at Anson, by removing
Channel 236A and adding Channel
236C2 at New Boston, and by removing
Channel 285A and adding Channel
284A at Winnsboro.

15. Section 73.202(b), the Table of FM
Allotments under Utah, is amended by
removing Channel 228A and adding
Channel 228C2 at St. George.

16. Section 73.202(b), the Table of FM
Allotments under Washington, is
amended by removing Channel 289C3
and adding Channel 289C2 at South
Bend.

17. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by removing Channel 247A and adding
Channel 247C1 and removing Channel
284A and adding Channel 284C1 at
Casper and by removing Channel 257A
and adding Channel 256C1 at Fort
Bridger.

18. Section 73.202(b), the Table of FM
Allotments under Garapan, is amended
by removing Channel 266A and adding
Channel 266C3 and by removing
Channel 280A and adding Channel
280C3 at Saipan.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-22348 Filed 8-19-98; 8:45 am]
BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 90
[WT Docket No. 96-199; FCC 98-182]
Finder’'s Preference Rule

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This action amends the rules
to eliminate the finder’s preference
program in the 220-222 MHz band and
in the 470-512 Mhz, 800 MHz and 900
MHz Private Land Mobile Radio (PLMR)
bands. This action is taken to facilitate
geographic licensing in the 220-222
MHz band and to permit Commission
resources presently devoted to the
finder’s preference program to be
redirected to other, more efficient
channel recovery methods. No further
finder’s preference requests will be
accepted after the adoption date of the
Report and Order, July 29, 1998, an
action which is procedural in nature
and which is taken for good cause
stated. Finder’s preference requests
pending as of the adoption date will be
processed.

EFFECTIVE DATE: September 21, 1998.

FOR FURTHER INFORMATION CONTACT:
Michael J. Wilhelm of the Public Safety
and Private Wireless Division, Wireless
Telecommunications Bureau at 202—
418-0680 or via e-mail at
mwilhelm@fcc.gov.

SUPPLEMENTARY INFORMATION:

1. This is a summary of the
Commission’s Report and Order (Report
and Order) discontinuing the finder’s
preference program.

2. Previously, the Commission
adopted a Report and Order, 56 FR
65857, December 19, 1991, wherein it
established a finder’s preference
program that gave a dispositive
licensing preference to persons who
identified licensees who were not in
compliance with the Commission’s
construction and operation rules.

3. In the Second Memorandum
Opinion and Order and Third Notice of
Proposed Rulemaking in PR Docket No.
89-552, 60 FR 46564 (September 7,
1995), the Commission proposed a new
licensing plan for the 220-222 MHz
service. That licensing plan provided for
geographical, rather than site-specific
licensing in the 220-222 MHz band.

4. In the Notice of Proposed Rule
Making in WT Docket No. 96—-199
(NPRM), 61 FR 51877 (October 4, 1996)
the Commission proposed elimination
of the finder’s preference program in the
220-222 MHz band because it appeared

inconsistent with the geographical
licensing plan for that band. The NPRM
also solicited comment on whether or
not the finder’s preference program
should be maintained in the 470-512
Mhz, 800 MHz and 900 MHz bands.

5. Based on review of the record
developed in response to the NPRM, the
Commission concluded that the finder’s
preference program should be
discontinued for the 220-222 MHz band
and the 470-512 Mhz, 800 MHz and 900
MHz bands. With respect to the 220-222
MHz band, the Commission found its
decision to discontinue the finder’s
preference program was consistent with
earlier actions it had taken in
discontinuing the program in other
bands. See First Report and Order,
Eighth Report and Order and Second
Notice of Proposed Rule Making in PR
Docket No. 93-144, PP Docket No. 93—
253, 61 FR 6138 (February 16, 1996);
Second Order on Reconsideration and
Seventh Report and Order in PR Docket
No. 89-553, PP Docket No. 93-252, GN
Docket No. 93-252, 60 FR 48913
(September 21, 1995). Moreover, no
commenting party opposed retention of
the finder’s preference program for the
220-222 MHz band. With respect to the
470-512 Mhz, 800 MHz and 900 MHz
bands, after review of the record and
internal Commission data regarding the
finder’s preference program, the
Commission decided the program
should be eliminated. The Commission
did not find persuasive, comments filed
by parties urging retention of the
program notwithstanding its conceded
problems, among them several
protracted adversarial contests for
“found” spectrum. The Commission
determined that its own compliance
review efforts had been more effective
than the finder’s preference program in
yielding spectrum recovery. Finally, the
Commission declined to assign the
processing of finder’s preference
requests to frequency coordinators
because the processing of such requests
was outside the frequency coordinators’
expertise and, in any event, appeals
from frequency coordinators’ decisions
would require resolution by the
Commission.

6. Several commenting parties urged
the Commission to process pending
finder’s preference requests rather than
dismissing them, as the Commission
had reserved the discretion to do in the
NPRM. In light of the relatively few
finder’s preference requests still
pending, the Commission determined
that processing of those requests would
not impose an undue burden on
Commission resources and therefore
agreed to process pending requests.
However, to forestall an influx of

speculative finder’s preference requests
before the rule eliminating the finder’s
preference program became effective,
the Commission decided not to accept
new finder’s preference requests after
the adoption date of the Order. The
Commission determined that the
avoidance of such an influx of new
requests constituted good cause for not
accepting further finder’s preference
requests and that, in any event, its
action in declining to accept new
requests was procedural in nature.

Ordering Clauses

7. In view of the foregoing and
pursuant to the authority contained in
sections 4, 303, and 307 of the
Communications Act of 1934, as
amended, 47 U.S.C. 88154, 303 and 307
it is ordered that part 90 of the
Commission’s Rules is amended and
becomes effective September 21, 1998. It
is further ordered that effective upon
adoption of this Report and Order, no
additional finder’s preference requests
for the 220-222 MHz band or the 470—
512 MHz, 800 MHz, and 900 MHz
PLMR bands will be accepted for filing.

Procedural Matters

8. The Final Regulatory Flexibility
Analysis pursuant to the Regulatory
Flexibility Act, 5 U.S.C. 8604, is
contained in the attachment at the end
of this document.

List of Subjects in 47 CFR Part 90
Communications equipment, Radio.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

Part 90 of Chapter | of Title 47 of the
Code of Federal Regulations, is
amended as follows:

PART 90—PRIVATE LAND MOBILE
RADIO SERVICES

1. The authority citation for part 90
continues to read as follows:

Authority: Secs. 4, 251-2, 303, 309, and
332, 48 Stat. 1066, 1082, as amended: 47
U.S.C. 88154, 251-2, 303, 309, and 332,
unless otherwise noted.

2. Revise paragraph (k) of §90.173 to
read as follows:

§90.173 Policies governing the
assignment of frequencies.
* * * * *

(k) This paragraph is only applicable
to entities with Finder’s Preference
requests pending before the Commission
as of July 29, 1998. Notwithstanding any
other provisions of this part, any eligible
person shall be given a dispositive
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preference for a channel assignment on
an exclusive basis in the 220-222 MHz,
470-512 MHz, and 800/900 MHz
(except on frequencies designated
exclusively for SMR service) bands by
submitting information that leads to the
recovery of channels in these bands.
Recovery of such channels must result
from information provided regarding the
failure of existing licensees to comply
with the provisions of §890.155, 90.157,
90.629, 90.631 (e) or (f), or 90.633 (c) or
(d).
*

* * * *

§90.175 [Amended]
3. Remove paragraph (i)(15) of
§90.175.

Attachment—Final Regulatory
Flexibility Analysis

As required by the Regulatory Flexibility
Act, 5 U.S.C. §603 (RFA), an Initial
Regulatory Flexibility Analysis (IRFA) was
incorporated in the Notice of Proposed Rule
Making in WT Docket No. 96-199.1 The
Commission sought written public comments
on the proposals in the NPRM, including
comments on the IRFA. The Commission’s
Final Regulatory Flexibility Analysis (FRFA)
in this Report and Order conforms to the
RFA, as amended by the Contract With
America Advancement Act of 1996.2

I. Need For and Obijective of the Proposed
Rule

In the NPRM, as our objectives, we
proposed to amend Part 90 of our Rules to
eliminate the finder’s preference program in
the 220-222 MHz band because we had
proposed competitive bidding and
geographic licensing for this band. The
NPRM also sought comment on (1) whether
the finder’s preference program should be
continued for Private Land Mobile Radio
(PLMR) services in the 470-512 MHz, 800
MHz, and 900 MHz bands because these
bands had few, if any, finder’s preference
requests, (2) whether the Commission should
delay processing finder’s preference requests
in the 220-222 MHz band, (3) whether the
Commission should retain the discretion to
dismiss pending finder’s preference requests
in any frequency band in which the finder’s
preference is eliminated, and (4) whether
ongoing oversight and compliance review
programs are adequate enforcement
mechanisms so as to justify the elimination
of the finder’s preference program.

In this Report and Order, we find that
elimination of the finder’s preference
program in the 220-222 MHz, 470-512 MHz,
800 MHz, and 900 MHz bands is appropriate.
Pending finder’s preference requests will be
processed in accordance with Commission’s
rules.

1 Amendment of Part 90 Concerning the
Commission’s Finder’s Preference Rules, Notice of
Proposed Rule Making, WT Docket No. 96-199, 11
FCC Rcd 13016 (1996) (NPRM).

2Pub. L. No. 104-121, 110 Stat. 847 (1996)
(CWAAA). Title 1l of the CWAAA is “The Small
Business Regulatory Enforcement Fairness Act of
1996" (SBREFA), codified at 5 U.S.C. 8601 et seq.

1. Summary of Significant Issues Raised by
the Public Comments in Response to the
Initial Regulatory Flexibility Analysis

No comments were submitted in direct
response to the IRFA. We have, however,
reviewed general comments that may impact
small businesses.

The only impact on small business from
this Report and Order is the elimination of
the finder’s preference program and filings
related thereto in the 220-222 MHz, 470-512
MHz, 800 MHz, and 900 MHz bands. To date,
only one finder’s preference request has been
filed in the 220-222 MHz band. The
elimination of the finder’s preference
program in the 220-222 MHz band is
predicated on the fact that geographic area
licensing and competitive bidding have been
adopted for this band.2 The competitive
bidding and geographic area licensing
framework has been designed to implement
Congress’s goal of giving small business and
others the opportunity to participate in the
provision of spectrum-based services in
accordance with 47 U.S.C. §309(j)(4)(D). We
eliminated the finder’s preference program in
the 800 MHz and 900 MHz bands when we
adopted geographic area licensing and
competitive bidding in those bands.4
Therefore, this Report and Order—which
eliminates the finder’s preference program in
the 220-222 MHz band—is consistent with
our objective to promote efficient licensing
and enhance the competitive potential of the
220-222 MHz band and is in accordance
with the statutory directives of Section
309(j)(4)(D) of the Communications Act. We
believe that the Commission’s ongoing
oversight and compliance programs are
adequate and that the few number of finder’s
preference requests filed overall justify the
elimination of the finder’s preference
program not only in the 220-222 MHz band,
but also in the 470-512 MHz, 800 MHz, and
900 MHz bands.

I11. Description and Estimate of the Number
of Small Entities Affected by the Subject
Rules

The rules adopted in this Report and Order
will require small businesses that desire

3See Amendment of Part 90 of the Commission’s
Rules to Provide for the Use of the 220-222 MHz
Band by the Private Land Mobile Radio Service, PR
Docket No. 89-522, Implementation of Sections 3(n)
and 332 of the Communications Act—Regulatory
Treatment of Mobile Services, GN Docket No. 93—
252, and Implementation of Section 309(j) of the
Communications Act—Competitive Bidding, 220—
222 MHz, Second Memorandum Opinion and Order
and Third Notice of Proposed Rulemaking, PP
Docket No. 93-253, 11 FCC Rcd 188 (1995).

4 Amendment of Parts 2 and 90 of the
Commission’s Rules to Provide for the Use of 200
Channels in the Designated Filing Areas in the 896—
901 MHz Bands Allotted to the Specialized Mobile
Radio Pool, Second Order on Reconsideration and
Seventh Report and Order, 11 FCC Rcd 2639 (1995);
Amendment of Part 90 of the Commission’s Rules
to Facilitate Future Development of SMR Systems
in the 800 MHz Frequency Band, Implementation
of Sections 3(n) and 322 of the Communications Act
Regulatory Treatment of Mobile Services,
Implementation of Section 309(j) of the
Communications Act—Competitive Bidding, First
Report and Order, Eighth Report and Order, and
Second Further Notice of Proposed Rulemaking, 11
FCC Rcd 1463 (1995).

spectrum in the 220-222 MHz band to
participate in the geographic area licensing
and competitive bidding process, with the
exception of certain channels allocated to
Public Safety and Special Emergency Radio
Services (SERS) that are not subject to
geographic area licensing. The process has
been designed to enable small businesses to
compete for spectrum. In the 470-512 MHz,
800 MHz, and 900 MHz PLMR band services,
as well as on those 220-222 MHz channels
allocated to Public Safety and SERS, small
businesses may obtain channels in
accordance with the Commission’s licensing
rules for those bands.

The PLMR service plays an essential role
in a vast range of industrial, business, land
transportation, and public safety activities.
PLMR systems are used by companies of all
sizes operating in all U.S. business
categories. Because of the vast array of PLMR
users, the Commission has not developed nor
would it be possible to develop a definition
of small entities specifically applicable to
PLMR users. For the purpose of determining
whether a licensee is a small business as
defined by the Small Business
Administration (SBA), each licensee would
need to be evaluated within its own business
area.

The NPRM requested comment on the
number of small entities that use PLMR for
their internal communications needs in the
220-222 MHz, 470-512 MHz, 800 MHz, and
900 MHz bands and on the nhumber of small
entities that are likely to file finder’s
preference requests to obtain spectrum for
their own internal communications needs.
No comments were received. Therefore, the
Commission is unable at this time to
determine the number of small businesses
which could be impacted by the amended
rules. However, the Commission’s fiscal year
1994 annual report indicates that at the end
of fiscal year 1994, there were 1,101,711
licensees operating 12,882,623 transmitters
in the PLMR bands below 512 MHz. There
are also significant numbers of licensees in
PLMR above 512 MHz.

The RFA also includes small governmental
entities as part of the regulatory flexibility
analysis.5 The definition of small
governmental entity is one with a population
of less than 50,000.6 There are over 85,006
governmental entities in the nation.” This
number includes such entities as states,
counties, cities, utility districts, and school
districts. There are no figures available on
what portion of this number has populations
fewer than 50,000. This number, however,
includes 38,978 counties, cities, and towns,
and of those 37,566, or 96 percent, have
populations fewer than 50,000.8 The Census
Bureau estimates that this ratio is
approximately accurate for all governmental
entities.® Thus, of the 85,006 governmental
entities, we estimate that 96 percent, or

5See 5 U.S.C. §601(5) (including cities, counties,
towns, townships, villages, school districts, or
special districts).

61d.

71992 Census of Governments, U.S. Bureau of the
Census, U.S. Department of Commerce.

gld.

old.
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81,600 are small entities that may be affected
by our rules.

1V. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements of the Rules

This Report and Order eliminates the
finder’s preference program in the 220-222
MHz, 470-512 MHz, 800 MHz, and 900 MHz
PLMR bands. The administrative
requirements and related costs for filing such
finder’s preference requests are eliminated.
Therefore, no new requirements are imposed
by this action.

V. Steps Taken by Agency To Minimize
Significant Economic Impact on Small
Entities Consistent With Stated Objectives

This Report and Order eliminates the
finder’s preference program in the 220-222
MHz band because we have adopted
geographic area licensing and competitive
bidding in this band. The competitive
bidding and geographic area licensing
framework has been designed to implement
Congress’ goal of providing small businesses
and others the opportunity to participate in
the provision of spectrum-based services in
accordance with 47 U.S.C. 309(j)(4)(D). We
eliminated the finder’s preference program in
the 800 MHz and 900 MHz SMR bands when
we adopted geographic area licensing and
competitive bidding. Therefore, the Report
and Order is consistent with our objective to
promote efficient licensing and enhancement
of the competitive potential of the 220-222
MHz band and is in accordance with the
statutory directives of Section 309(j)(4)(D) of
the Communications Act. The elimination of
the finder’s preference program in the 470—
512 MHz, 800 MHz, and 900 MHz PLMR
bands should not affect small businesses
because the Commission’s ongoing oversight
and compliance programs are adequate to
ensure that unused spectrum is returned and
re-assigned efficiently. Additionally, any
returned channels in these bands may be
applied for by PLMR providers, which are
primarily small businesses.

VI. Report to Congress

The Commission will send a copy of this
Final Regulatory Flexibility Analysis along
with the Report and Order, in a report to
Congress pursuant to the SBREFA.10

Note: This attachment will not appear in
the Code of Federal Regulations.

[FR Doc. 98-22401 Filed 8-19-98; 8:45 am]

BILLING CODE 6712-01-P

10See 5 U.S.C. §801(a)(1)(A).

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AC09

Endangered and Threatened Wildlife
and Plants; Final Rule To Determine
the Plant Pediocactus winkleri (Winkler
Cactus) To Be a Threatened Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Fish and Wildlife Service
(Service) determines the plant species
Pediocactus winkleri (Winkler cactus),
to be a threatened species. P. winkleri is
endemic to lower elevations of the
Colorado Plateau in south-central Utah.
Four populations of P. winkleri are
known. These populations total about
20,000 plants that grow on widely
separated parcels of habitat between 1
(2.4 acres (ac)) and 20 (48 ac) hectares
(ha) in size. This species is threatened
by collection and by habitat
disturbances due to mining, recreation,
and livestock. This determination, that
P. winkleri is a threatened species,
implements protection under the
Endangered Species Act of 1973, as
amended.

DATES: This rule is effective September
21, 1998.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the U.S. Fish and Wildlife
Service, Lincoln Plaza, Suite 404, 145
East 1300 South, Salt Lake City, Utah
84115.

FOR FURTHER INFORMATION CONTACT: John
L. England at the above address
(telephone 801/524-5001).

SUPPLEMENTARY INFORMATION:

Background

Pediocactus winkleri was discovered
in the early 1960’s and described in
scientific literature by Heil (1979). The
plant genus Pediocactus contains eight
species, seven of these are rare
endemics of the Colorado Plateau region
of Utah, Colorado, New Mexico, and
Arizona (Heil et al. 1981).

Pediocactus winkleri is a small
globose (globular) cactus with stems 2.5
to 6.5 centimeters (cm) (1 to 2.5 inches
(in)) talland up to 5cm (2 in) in
diameter. It has clusters of 9 to 11 small
radial spines with dense fine woolly
hairs at their base; erect central spines
are lacking. The flowers of P. winkleri
are urn shaped, 1.8to0 2.5cm (0.7to 1
in) long and 1.8 to 3.8 cm (0.7 to 1.5 in)

in diameter, and have a peach-to-pink
color. The fruit is barrel shaped, 0.7 to
1.0cm (.3to.4in) highand 0.8to 1.1
cm (.31 to .43 in) wide, dehiscing
(process of opening) by a vertical slit
along the ovary wall. The seeds are
shiny black, 3 millimeters (mm) (.12 in)
long and 2 mm (.08 in) wide (Heil 1979,
Heil et al. 1981; Welsh et al. 1993).

Based on the most recent surveys, the
Service has determined that Pediocactus
winkleri occurs in four populations that
total about 20,000 plants (Kass 1997;
Fish and Wildlife Service 1994, 1997; D.
Clark, Torrey, Utah, personal
communication 1998). The October 6,
1993, proposed rule to list P. winkleri as
endangered (58 FR 52059) stated that P.
winkleri occurred in 6 populations of
about 3,500 plants. The abundance
estimate of 3,500 plants given in the
proposed rule was obtained from Heil
(1984). Surveys through 1998, however,
have documented about 5,800
individual P. winkleri plants (Fish and
Wildlife Service 1997, Kass 1997, D.
Clark, per. comm. 1998). Recent surveys
in 1994 (Fish and Wildlife Service
1994), 1996 (T. Clark, Capitol Reef
National Park, pers. comm. 1996), 1997
(Fish and Wildlife Service 1997, Kass
1997), and 1998 (D. Clark, per. comm.
1998) indicate that the species total
population could reasonably be
estimated to be as many as 20,000 plants
based on the amount of available
habitat. Each of the four populations
contain a number of widely separated
sites from 1 ha (2.4 ac) to 20 ha (48 ac)
in size. Since the proposed rule was
published, a survey conducted by the
Bureau of Land Management (BLM)
discovered an additional population
near the town of Ferron in southwest
Emery County, Utah (Fish and Wildlife
Service 1994). The Service and BLM
conducted additional surveys of the
species’ entire potential habitat on silty
soils derived from the Dakota, Mancos,
and Morrison geologic formations.
Additional sites were discovered within
existing population areas (Fish and
Wildlife Service 1997; D. Clark 1998,
pers. comm.). The Park Service also
reports larger numbers of the cactus
within Capitol Reef National Park (K.
Heil, pers. comm. 1993; Tom Clark,
Capitol Reef National Park, pers. comm.
1996, 1997; D. Clark, pers. comm 1998).
The BLM reports larger numbers of the
species from the Last Chance Desert
population (Wayne Luddington, Bureau
of Land Management, Price, Utah, pers.
comm. 1997; Fish and Wildlife Service
1997). Service biologists visited these
sites and subsequently reviewed the
status of all extant populations of P.
winkleri (Fish and Wildlife Service
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1994, 1997). The Service consolidated
the five P. winkleri populations in
Wayne County, Utah (Heil 1984 and
Neese 1987) into two populations,
Notom and Hartnet, (Fish and Wildlife
Service 1994) in an effort to be
consistent with the two, more recently
discovered populations, Last Chance
and Ferron, in Emery County.

Individual Pediocactus winkleri
plants are usually situated on the tops
and sides of rocky hills or benches in
Atriplex (saltbush) dominated desert
shrub communities (Heil 1984). The
species grows in alkaline silty loam or
clay loam soils derived primarily from
the Dakota formation, the Brushy Basin
member of the Morrison formation, and
the Emery sandstone member of the
Mancos formation (Heil 1984, Neese
1987, Fish and Wildlife Service 1997).

Three of the four populations of
Pediocactus winkleri form a narrow arc
extending from near Notom in central
Wayne County to the vicinity of Last
Chance Creek in southwestern Emery
County, Utah. The fourth is a disjunct
population occurring near Ferron, Utah,
in western Emery County. Most of these
populations occur in widely scattered
patches in a range about 58 kilometers
(km) (36 miles (mi)) long and about 0.5
km (0.3 mi) wide. About two thirds of
the population occurs on lands managed
by the BLM east and north of the Capitol
Reef National Park boundary. The
remainder of the plants are found
within the Park.

The range of Pediocactus winkleri
converges upon populations of the
listed endangered cactus P. despainii
(San Rafael cactus). P. despainii and P.
winkleri are described as separate
species in all taxonomic treatments
involving those species in regional
floras (Welsh et al. 1993) and in
monographs of the genus (Heil et al.
1981; K. Heil, San Juan College,
Farmington, New Mexico, pers. comm.
1994, 1998). Recent cytotaxonomic
research demonstrates that typical P.
winkleri from the Notom population is
genetically different from typical P.
despainii from the San Rafael Swell (M.
Porter, Rancho Santa Ana Botanic
Garden, Claremont, California, pers.
comm. 1998). However, the two species
are phylogenetically related, and it has
been suggested (Kass 1990) that they be
treated as varieties (i.e. subspecies) of P.
winkleri, the first of the two species to
be described (Heil 1979; Welsh &
Goodrich 1980). Occasional plants
within the northern portion of the Last
Chance population bear characteristics
intermediate between P. winkleri and P.
despainii. The two species are, however,
morphologically distinct and
geographically separated. The Service

recognizes P. winkleri as a species
distinct from P. despainii. If these
species are later recognized as
subspecies, their designations as
threatened and endangered species will
remain valid because section 3(15) of
the Act allows for the listing of
subspecies.

Previous Federal Action

Federal actions relating to this species
began when the Secretary of the
Smithsonian Institution prepared a
report on those plants considered to be
endangered, threatened, or extinct. This
report (House Document No. 94-51) was
then presented to Congress on January
9, 1975. On July 1, 1975, the Service
published a notice in the Federal
Register (40 FR 27823) formally
accepting the report as a petition under
section 4(c)(2) of the Act (petition
acceptance is now governed by section
4(b)(3) of the Act), and acknowledging
its intention to review the status of
those plants. Pediocactus winkleri was
not included in the 1975 notice but was
included as a new candidate species in
the Federal Register notice of December
15, 1980 (45 FR 82480). The 1980 notice
included P. winkleri as a Category 1
species. Category 1 species were those
taxa for which the Service had on file
substantial information on the biological
vulnerability and threats to support
proposing them as endangered or
threatened species.

Section 4(b)(3)(B) of the 1982
amendments to the Act required the
Secretary of the Interior to make a
finding within 1 year of receiving a
listing petition as to whether the listing
is warranted, warranted but precluded
by other pending proposals of higher
priority, or not warranted. In this case
a “‘warranted but precluded” finding
was made. This category requires a
finding each year thereafter until the
petitioned taxa are either proposed for
listing or a final ““not warranted”
finding is made.

Section 2(b)(1) of the 1982
amendments further required that all
petitions pending as of October 13,
1982, be treated as having been newly
submitted on that date. To facilitate
making the necessary annual
“warranted but precluded” findings on
several plant taxa, the Service made an
administrative decision to treat all the
plant candidates in Category 1 and
Category 2 at that time as if their listings
had been petitioned on October 13,
1982. This included species such as
Pediocactus winkleri which was
included as a candidate in the 1980
Notice of Review but was never the
subject of a petition. As a result of the
administrative decision to treat these

species as petitioned, P. winkleri was
included in the annual warranted but
precluded findings, first published on
October 13, 1983.

In the November 28, 1983,
supplemental notice (48 FR 53640), the
Service changed the status of
Pediocactus winkleri from Category 1 to
Category 2 as a result of a careful review
of the status information. Category 2
species were taxa for which the Service
had information indicating the
appropriateness of a proposal to list the
taxa as endangered or threatened but for
which more substantial data were
needed on biological vulnerability and
threats. The Service discontinued use of
a category system in the February 28,
1996, Federal Register notice (61 FR
7596).

On September 27, 1985, the Service
published a Notice of Review (50 FR
39526) replacing the 1980 notice and its
1983 supplement. This Notice of Review
included Pediocactus winkleri as a
Category 1 species, a change resulting
from a status survey for P. winkleri (Heil
1984), which documented the
vulnerability and threats to this species.
The Service published Notices of
Review on February 21, 1990 (55 FR
6184) and September 27, 1993 (58 FR
51144), which retained P. winkleri as a
Category 1 species. The Service’s
proposal to list P. winkleri as
endangered on October 6, 1993 (58 FR
52059), constituted the warranted 12-
month petition finding for this species.
During the public comment period on
the 1993 proposal, the Service received
substantive comments on information
contained in the proposal regarding the
threats to and population numbers of P.
winkleri. Since that time, the Service
has made efforts through additional
surveys to obtain the best available
scientific information in making the
decision to list P. winkleri. The Service
believes this final rule is an accurate
assessment of the population numbers
and threats faced by this species. In
order to obtain and incorporate any new
scientific information into this final
determination for P. winkleri, and due
to new information on the species range
and abundance obtained by the Service
since the comment period closed on
December 6, 1993 (58 FR 52059), the
Service reopened the public comment
period for 30 days on June 22, 1998 (63
FR 33901).

The Service published Listing Priority
Guidance for Fiscal Years 1998 and
1999 on May 8, 1998 (63 FR 25502). The
guidance clarifies the order in which the
Service will process rulemakings giving
highest priority (Tier 1) to processing
emergency rules to add species to the
Lists of Endangered and Threatened
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Wildlife and Plants (Lists); second
priority (Tier 2) to processing final
determinations on proposals to add
species to the Lists, processing new
proposals to add species to the Lists,
processing administrative findings on
petitions (to add species to the Lists,
delist species, or reclassify listed
species), and processing a limited
number of proposed or final rules to
delist or reclassify species; and third
priority (Tier 3) to processing proposed
or final rules designating critical habitat.
Processing of this proposed rule is a
Tier 2 action.

Summary of Comments and
Recommendations

In the October 6, 1993, proposed rule
and associated notifications, and the
June 22, 1998, notice, all interested
parties were requested to submit factual
reports or information that might
contribute to the development of a final
rule. Appropriate Federal and State
agencies, county governments, scientific
organizations, and other interested
parties were contacted and were
requested to comment. Newspaper
notices requesting public comments
were published in The Salt Lake
Tribune and the Deseret News on
November 4, 1993, and the Emery
County Progress on November 2, 1993.

In accordance with the Services’ peer
review policy published on July 1, 1994
(59 FR 34270), the Service solicited the
expert opinions of three botanists
regarding information contained in the
proposed rule and new information
obtained following the proposal on the
species status. The three reviewers
chosen are associated with colleges and
universities and are considered experts
on the species. All three reviewers
responded and concurred with the
Service’s assessment of the threats
facing this species.

During the comment period the
Service received a total of twelve
comment letters which are addressed in
the following summary. Pertinent
information received during the
comment period has been incorporated
into this final rule.

Issue 1: Botanical surveys by Neese
(1987), Heil (1987), and Kass (1990),
while in or near the habitat of
Pediocactus winkleri, had objectives
other than a specific inventory for P.
winkleri. The population of P. winkleri
may be greater than 3,500 as stated in
the proposed rule, which was
apparently based on the Heil (1984)
status report for P. winkleri. The Heil
status report does not document how
the species population of 3,500 was
arrived at. Additional inventory is

needed to establish a more accurate
species population number.

Service Response: From the close of
the initial 1993 comment period on
December 6, 1993, several additional
surveys and studies were conducted
(Fish and Wildlife Service 1994; 1997;
Kass 1997; D. Clark, pers. comm. 1998).
As described above in the
“Background” section, these surveys
documented a larger population than
was known in 1993 and give a better
understanding of the natural and human
caused impacts to the species. Surveys
through 1998 have documented actual
numbers of Pediocactus winkleri plants
at about 5,800 (Fish and Wildlife
Service 1997, Kass 1997, D. Clark, per.
comm. 1998). Based on these most
recent surveys, the Service concurs with
estimates by the BLM that P. winkleri
occurs in four populations with a total
number of approximately 20,000 plants,
which results from acceptable
extrapolation of direct survey counts
(Kass 1997; Fish and Wildlife Service
1994, 1997; D. Clark, pers. comm. 1998).

Issue 2: The Service should resolve
the taxonomic relationship between
Pediocactus despainii and P. winkleri
before final listing. Distinguishing
between the two species in wild
populations is difficult.

Service Response: Pediocactus
despainii and P. winkleri are currently
considered separate species in all
taxonomic treatments involving those
species in regional floras (Welsh et al.
1993) and in monographic treatments of
the genus (Heil et al. 1981; K. Heil, pers.
comm. 1994, 1998). However, the two
species are phylogenetically related, and
it has been suggested (Kass 1990) that
they be treated as varieties of P.
winkleri, the first of the two species to
be described (Heil 1979; Welsh &
Goodrich 1980). Plant taxonomists
working specifically on this genus have
no information, at this time, which
would warrant an alternative taxonomic
treatment (Welsh et al. 1993; K. Heil,
pers. comm. 1994, 1998; M. Porter, pers.
comm. 1994, 1998).

The two species are morphologically
distinct and geographically separated as
discussed above in the above
“Background”’ section. Pediocactus
winkleri has uniformly smaller seeds
than P. despainii. P. winkleri areoles
(the basal structure at the tip of stem
tubercles which forms the base from
which the spines arise) are wooly with
dense villous hairs. P. despainii areoles
are naked except for its spines. These
facts strongly suggest the current
taxonomic classification is accurate (K.
Heil, pers. comm. 1993). Recent
cytotaxonomic research indicates that
the P. winkleri and P. despainii are

taxonomically distinct (M. Porter, pers.
comm. 1998).

Issue 3: Recreational off-road vehicle
(ORV) use is not affecting all
populations of Pediocactus winkleri.
The heaviest ORV use in the Notom area
occurs outside the species’ occupied
habitat. The Hartnet site is located
within Capitol Reef National Park where
no ORV use is occurring. P. winkerli’s
characteristic of shrinking underground
during its vegetative stage naturally
protects the species and it is only
vulnerable during its spring flowering
period. The BLM has restricted ORV use
in the Price Resource Area within P.
winkleri habitat.

Service Response: ORV’s are affecting
all of the species’ populations to some
degree, with the exception of the Last
Chance population where no ORV use
occurs. Locally heavy use occurs with
observed adverse impacts in the Ferron
population. Although ORV use does not
occur in that portion of the Harnet
population contained within Capitol
Reef National Park, the remainder of
this population occurs on BLM land and
is subject to ORV use. Occupied
Pediocactus winkleri habitat within the
BLM portion of the Hartnet population
experiences frequent ORV spillover
from the adjacent Dry Wash area where
heavy ORV use occurs. The Service
agrees that the heaviest ORV use occurs
outside of occupied habitat in the
Notom area, however, this population
also experiences frequent ORV spillover
use (K. Heil, pers. comm. 1993; Fish and
Wildlife Service 1994, 1997; Wayne
Luddington, Bureau of Land
Management, Price, Utah, pers. comm.
1996, 1997). The BLM ORYV restrictions
in the Price Resource Area are for and
within populations of P. despainii, a
listed endangered species, not P.
winkleri. Regarding the characterisic of
the species to shrink underground see
discussion under Factor A.

Issue 4: Livestock trampling is a
minimal and decreasing threat to
Pediocactus winkleri. The BLM has
reduced livestock grazing levels in all P.
winkleri habitat, in some cases to less
than 20% of previous levels.

Service Response: The Service is
aware of adverse impacts to this cactus
from livestock trampling. Recent survey
and habitat monitoring information
show that livestock trampling continues
to kill Pediocactus winkleri plants (K.
Heil, pers. comm. 1993; Fish and
Wildlife Service 1994, 1997). This
species is poorly adapted to the impacts
of large, sharp-hoofed ungulates, and
plants are easily dislodged and killed by
domestic livestock herds moving
through its habitat. This trampling
impact is most damaging during periods
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when the soil surface is wet. These
conditions occur most commonly
during mild winter and early spring
days when livestock grazing is most
intense in the species’ desert range
habitat. Most of the reduction in
livestock grazing within Capitol Reef
National Park occurred in the southern
portions of the Park outside the species’
range. However, the Service
acknowledges that this threat is
decreasing and is, at present and by
itself, a low level chronic threat, not a
high level acute threat.

Issue 5: Mining and mining claim
assessment work for gypsum and
uranium is a minimal and decreasing
threat to Pediocactus winkleri. Known
occurrences of gypsum in the vicinity of
P. winkleri populations occur in the
Carmel Formation which is not habitat
for the species. Development of known
occurrences of uranium have only a
slight potential to affect the species.
Current low prices for uranium ore are
expected to decrease interest in
prospecting and mining claim
assessment work within the range of the
species. Changes in regulations affecting
mining claim assessment activities are
expected to decrease surface
disturbance associated with mining
claim assessment work.

Service Response: The Service has
noted the above comment and has
revised the final rule appropriately. The
recent development of a mine for high
quality, cosmetic grade bentonite clay is
adversely affecting the species in the
Last Chance Desert (Fish and Wildlife
Service 1994, 1997). Mining claims
cover the entire Last Chance Desert
population of Pediocactus winkleri. Oil
and gas activity is directly affecting the
Ferron population. A portion of this
population was lost to a gas well. A
portion of the Hartnet population is in
an oil and gas lease area.

Issue 6: A commenter questioned
whether or not the Notom Pediocactus
winkleri population has experienced an
80 percent loss of its individuals to
collectors. Another commenter
questioned a statement in the June 22,
1998, notice reopening the comment
period that the FWS estimation of the
population size at Notom has declined
from about 2,000 individuals in 1984 to
an estimated 700 individuals in 1997.

Service Response: In the 1993
proposal, the Service estimated that
about 80 percent of the plants in the
Notom area were taken by plant
collectors over the last 10 years. The
Service has revised this final rule to
indicate that only the portion of the
Notom population in the area of the
monitoring transect has undergone a
significant reduction in numbers of

plants primarily from collection. In
1984 the Service established a
monitoring transect in the Notom
population of Pediocactus winkleri in an
easily accessible area that cactus
collectors frequent (Fish and Wildlife
Service 1994, 1997). The Service has
periodically monitored this transect,
usually at 2-year intervals. The P.
winkleri population along this transect
declined from 53 plants in 1984 to zero
plants in 1997. Overall the population
in the immediate vicinity of the
monitoring transect declined from 387
individuals in 1994 to 221 in 1997 (Fish
and Wildlife Service 1997). The Service
feels that this loss of plants is primarily
attributed to collection, however, other
factors including the characteristic of
this species to remain underground
during dry years may have contributed
to a higher estimate of plant loss then
has really occurred. The spring 1998
survey estimated the entire Notom
population at about 4,000 individuals.

The Service, during its 1997 survey of
the Notom population, discovered 27
shovel marks within the occupied
habitat of this species. These marks
were at the locations of plants last
observed in 1994 and missing in 1997,
and are obviously the remains of an
effort to exploit this horticulturally
desirable species. Most field collected
cacti, however, are collected using
smaller garden trowels, and
consequently excavation scars are
usually not noticeable after a few
months.

Issue 7: The BLM has the ability to
manage for the conservation of
candidate species on lands under their
jurisdiction and can control collection
of the species.

Service Response: Collection of
desirable small rare cacti is a difficult
action to detect and to control. The
recognition and protection offered a
listed species under the Act focuses
resources for its preservation and
recovery, and reinforces the actions of
the BLM and other Federal agencies
through sections 7 and 9 of the Act for
conservation of the species. The listing
of species under the Act focuses the
management actions of all Federal
agencies to provide active conservation
and protection for listed species and
provides opportunities for States to
assist in plant conservation under
Section 6 of the Act.

Issue 8: People living in an area where
endangered species are proposed for
listing should be informed in time to be
able to comment and to hold public
hearings.

Service Response: One commenter
requested a 2- to 3-year comment period
and also requested that a public hearing

should be held. This was the only
request for a public hearing and the
request was not received during the
specified open comment period.

As stated previously, immediately
after publication of the proposed rule on
October 6, 1993, the Service contacted
all known interested parties (i.e.,
Federal and State agencies, county
governments, scientific organizations,
and others), and comments were
solicited from them. In addition,
newspaper notices requesting public
comments were published (between
November 2 and 4, 1993) in three
newspapers that cover the potentially
affected area. Thus, the Service believes
that adequate time was given to receive
requests for public hearings.

The Service specified that public
hearing requests must be received by
November 23, 1993, and no such request
was received by that date. However, at
the request of Emery County, a
representative of the Service met with
county officials to explain the Service’s
rationale for proposing to list the
species, and to receive the County’s
comments. The Emery County
commissioners were concerned that the
listing of Pediocactus winkleri would
interfere with the economic activities of
grazing and mining within their County.
These concerns were also expressed in
writing. The Service recognizes that
potential restrictions in land use to
protect this cactus could limit some
future mining development plans and
livestock grazing activities on Federal
lands within the species’ range. P.
winkleri has a limited distribution and
therefore widespread restrictions on
these activities on public lands in
Emery and Wayne counties is not
anticipated. The Service reopened the
public comment period again on June
22, 1998. The second comment period
closed on July 22, 1998. The Service
received four comments during the
reopened comment period and has
incorporated new information provided
during the comment period in this
finding.

Issue 9: The BLM believes that threats
to the species have not been adequately
quantified, have lessened since the
proposed rule was published, and that
species’ protection under a conservation
agreement would be more appropriate
than listing.

Service Response: Threats to the
species continue unabated since the
proposed rule was published in October
1993. Evidence of take was documented
not only at a specific transect which has
been monitored since 1984, but also
from site visits where photographs of
cattle trampling, collecting, and ORV
loss were documented. These losses are
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not natural losses which could be
expected to occur but losses which
could be prevented through stricter
regulation and enforcement activities.

The Service commends the BLM for
initiating the ““Pediocactus winkleri and
Pediocactus despainii Conservation
Agreement and Strategy’’ and for its
anticipated future implementation. The
proposed agreement contains strategies
which, if implemented over time, would
assist in the recovery of both species of
cactus. However, the agreement is in
draft form and is not signed. As such,
the Service is not able to consider the
effectiveness of this agreement in
reducing or eliminating the threats to
this species in the future as part of the
decision to list.

Copies of the listing proposal were
provided to three professional botanists
with research experience with rare flora
including Pediocactus winkleri. The
supplemental population information
provided by BLM was also forwarded
for their review. The three reviewers
continue to support listing due to
continued threats to the species.

The Service does not believe that the
larger numbers of Pediocactus winkleri
found in BLM’s most recent data is a
function of reduced threat, but instead
is a function of the increased effort put
forth to find individual plants. Most
surveys up until this year were
conducted by one or two individuals
with limited resources. More recent
BLM surveys were conducted by four or
more individuals over a period of
several weeks.

Even though the increased surveys
resulted in increased numbers of
Pediocactus winkleri, the threats to the
species have not diminished to the
point that the species does not need
protection under the Act. The Service
therefore believes listing as threatened
is justified as described in the following
sections.

Summary of Factors Affecting the
Species

After a thorough review of all
available information, the Service has
determined that Pediocactus winkleri
should be listed as a threatened species.
Procedures found in section 4(a)(1) of
the Act and regulations implementing
the listing provisions of the Act (50 CFR
part 424) were followed. A species may
be determined to be an endangered or
threatened species due to one or more
of the five factors described in Section
4(a)(1). These factors and their
application to P. winkleri are as follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range. The
small, restricted populations of

Pediocactus winkleri make the species
highly vulnerable to human-caused
habitat disturbances. ORV activity,
mineral development, road and utility
corridor development, and livestock
trampling have adversely affected this
species (Heil 1984, 1987; Heil, pers.
comm. 1993; Neese 1987; Fish and
Wildlife Service 1994, 1997). This
species is especially vulnerable during
the spring flowering period when
seasonally moist soils make it
susceptible to damage and mortality
from surface disturbance of its habitat.
The species is easily dislodged by
domestic livestock and ORV'’s during
periods when the soil is wet. ORV use
and livestock grazing are most intense
during the mild spring season when the
species is most vulnerable to habitat
disturbance. During periods of drought,
these cacti do not protrude above
ground level, thus rendering them less
susceptible to livestock trampling and
damage by ORV activity. However, the
species forms flower buds in the
autumn that persist over winter (Heil et
al. 1981). These flowering buds at the
ground surface level are very vulnerable
to surface disturbance.

A considerable portion of the habitat
of this species, as well as individual
plants, are being damaged by ORV
activity (Heil 1984, Neese 1987; Fish
and Wildlife Service 1994, 1997). At the
northern and southern limits of the
species’ range, occupied Pediocactus
winkleri habitat, located on sparsely
vegetated slopes in readily accessible
areas, is adjacent to heavily used ORV
recreational areas, and is being
impacted by ORV activity. Except for
habitat within Capitol Reef National
Park and the Last Chance population on
BLM lands, the remaining habitat of P.
winkleri is experiencing similar but
lesser impacts from ORV activity (Fish
and Wildlife Service 1997). Hard-tired
ORVs such as motorcycles and four
wheel drive trucks and other highway
vehicles are most damaging to the
species. These hard-tired vehicles can
cause damage and mortality even when
the plant is dormant. Increased erosion
as a consequence of ORV’s damaging the
natural desert pavement and
cryptogamic crust potentially increases
the species’ exposure to losses from
extreme weather events which occur in
the area.

Livestock trampling has affected every
population of this cactus including
those in Capitol Reef National Park (the
Park is not closed to livestock grazing).
According to the BLM, livestock use in
areas of Pediocactus winkleri habitat has
decreased in recent years, but the
impacts of trampling to some
populations continue (Heil, pers. comm.

1993; Fish and Wildlife Service 1994,
1997). The Service believes grazing and
trampling impacts are, for the most part,
more chronic than acute and rarely
impact more than one percent of the
population each year. Individuals lost
due to livestock trampling probably
could be replaced by natural
recruitment from the populations’ seed
bank. However, cumulative impacts
from collecting, localized ORV
destruction, and natural losses from
disease and parasitism are at sufficient
levels in some portion of the species’
range (i.e. Notom and Ferron
populations) that population viability is
impaired.

The habitat of Pediocactus winkleri
contains bentonite clay, oil and gas and
some uranium ore deposits. The
development of these mineral and
petroleum deposits and surface
disturbance by annual assessment work
has directly affected the species.
Currently, oil and gas field development
activities are impacting the Ferron
population. This activity has destroyed
individual plants and occupied habitat.
Over eighty percent of the area occupied
by the Ferron population is leased for
oil and gas (Fish and Wildlife Service
1997). In addition, bentonite clay
mining has impacted the Last Chance
population by destroying individual
plants and occupied habitat (W.
Luddington, pers. comm. 1994, 1996,
and 1997). Much of the Last Chance
population is in areas with registered
mining claims (Fish and Wildlife
Service 1997). The transfer of mining
claim patents from the Public domain to
private ownership is not affected by the
Act. Unauthorized utility and road
development within the species’ Notom
population caused individual plant
mortality and habitat degradation in
1995 and remains a potential threat to
the species (Fish and Wildlife Service
1997).

B. Over-utilization for commercial,
recreational, scientific, or educational
purposes. Pediocactus winkleri is an
attractive small cactus, especially when
it is in flower. Although difficult to
cultivate in most horticultural settings,
this rare plant is highly desired in
cactus collections and gardens and has
been sought by both hobby and
commercial cactus collectors
(Hochstéatter 1990, Heil 1984, Heil, pers.
comm. 1993, 1998). The fact that this
species is difficult to maintain in garden
settings stimulates a continual demand
for replacement plants as cultivated
garden and greenhouse plants die.
Cactus collectors are active in the
Colorado Plateau, going from the habitat
of one species of Pediocactus to the next
to collect a complete set of the genus
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(Heil, pers. comm. 1994; Fish and
Wildlife Service 1994, 1997). A portion
of the Notom population of P. winkleri
has been severely reduced primarily
from losses to plant collectors (Heil
1984 and U.S. Fish and Wildlife Service
1997) (Also discussed under Issue 6). In
addition to the Notom population, the
Hartnet and Ferron populations are
highly vulnerable to specimen
collecting due to their ease of access and
their being known to cactus collectors
(Heil 1984, and Fish and Wildlife
Service 1994, 1997).

C. Disease or predation. Because of its
small size and the shortness of its
spines, this species of cactus is less
protected from animals than other, more
spiny species. The effects of livestock
grazing on desert vegetation may
produce indirect impacts on
Pediocactus winkleri populations. The
desert range of P. winkleri had very
sparse use by large, wild ungulates prior
to the introduction of domestic
livestock. Livestock grazing has caused
changes in the floristic composition of
the species’ desert ecosystem with the
introduction of weeds. These
introduced weeds have the potential to
outcompete over the long term, and to
eventually reduce or displace native
species, including P. winkleri. The
effects of livestock trampling are
discussed in Factor **A” above. This
species is also susceptible to natural
infestations of beetle larvae which will
kill an individual within two years of
initial infestation (Fish and Wildlife
Service 1994).

D. The inadequacy of existing
regulatory mechanisms. There are no
Federal or State laws or regulations
directly protecting Pediocactus winkleri
or its habitat. The National Park Service
(NPS) restricts, and in most cases
forbids, the collection of plants and
plant materials from National Parks. The
BLM Manual 6840 (Special Status
Species Management) states that “The
BLM shall carry out management,
consistent with multiple use, for the
conservation of candidate species and
their habitats and shall ensure that
actions authorized, funded, or carried
out do not contribute to the need to list
any of these species as Threatened or
Endangered.” The BLM has the
authority to control the removal of
vegetative materials from Federal lands
under its management and presently
requires a permit to collect plant
species. Current BLM policy is to
require a permit to collect any cactus
from the habitat area of P. winkleri.
However, this species has populations
that are scattered over remote country,
thus making protection from
unauthorized collecting difficult, even

in Capitol Reef National Park. The Utah
Forest Products Act requires proof of
ownership to harvest or transport native
vegetation from State, private, and
Federal wildlands in Utah. Listing of P.
winkleri would also provide for greater
statutory protection and a more
stringent penalty for take. Therefore, a
greater deterrent for taking the species
would be established.

The species is listed in Appendix | of
The Convention of International Trade
in Endangered Species of Wild Fauna
and Flora (CITES). CITES import and
export permits are generally required for
international trade in Appendix |
species, and permits are not allowed for
commercial shipments. The small size
of these species makes them easy to
hide and therefore hard to detect in
international commerce.

E. Other natural or manmade factors
affecting its continued existence.
Pediocactus winkleri is restricted to a
limited geographic area with scattered,
isolated occurrences and relatively low
population numbers per occurrence,
which render this cactus vulnerable to
human disturbances. These additional
stresses to the plant may exacerbate
natural disturbances to populations of
this species.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. As described under the Act, a
species should be found to be
endangered if the species is in danger of
becoming extinct throughout all or a
significant portion of its range. The term
threatened is defined as likely to
become endangered within the
foreseeable future throughout all or a
significant portion of its range. In the
proposed rule, Pediocactus winkleri was
proposed to be listed as an endangered
species. With the new information
collected on this species since the
proposed rule the Service has found that
the population numbers are larger than
previously estimated. Based on a
reevaluation of the population numbers
and threats, the preferred action is to list
P. winkleri as threatened. Collection has
been documented in a portion of the
Notom population to significantly lower
its numbers and is considered a primary
threat to the Hartnet and Ferron
population. Surface disturbances are
impacting the ecosystem in which the
species occurs and may increase in the
future, especially from recreational ORV
use. However, in an effort to eliminate
soil compaction and plant destruction,
the draft BLM Conservation Agreement
and Strategy will restrict ORV use to
existing roads and trails through the

preparation of a managment plan.
Because of new information indicating a
relatively larger population of P.
winkleri, and the expected
implementation of a Conservation
Agreement and Strategy aimed at
reducing and eliminating threats to P.
winkleri, threatened status is a more
accurate assessment of the current
condition of this species. For the
reasons given below, it is not prudent to
designate critical habitat at this time.

Critical Habitat

Critical habitat is defined in section
3(5)(A) of the Act as: (i) the specific
areas within the geographical area
occupied by a species, at the time it is
listed in accordance with the Act, on
which are found those physical or
biological features (I) essential to the
conservation of the species and (I1) that
may require special management
considerations or protection; and (ii)
specific areas outside the geographical
area occupied by a species at the time
it is listed, upon a determination that
such areas are essential for the
conservation of the species.
“Conservation’” means the use of all
methods and procedures that are
necessary to bring the species to the
point at which the measures provided
pursuant to the Act are no longer
necessary.

Section 4(a)(3) of the Act, as
amended, and implementing regulations
(50 CFR 424.12(a)) require that, to the
maximum extent prudent and
determinable, the Secretary designate
critical habitat concurrently with
determining a species to be endangered
or threatened. The Service finds that
designation of critical habitat is not
prudent for this species at this time.
Service regulations (50 CFR
424.12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations exist:
(i) The species is threatened by taking
or other human activity, and
identification of critical habitat can be
expected to increase the degree of such
threat to the species, or (ii) such
designation of critical habitat would not
be beneficial to the species.

As noted under Factor B in the
“Summary of Factors Affecting the
Species”, Pediocactus winkleri is
threatened by collection, an activity
difficult to prevent. The listing of
species as endangered or threatened
publicizes their rarity and may make
them more susceptible to collection.
The publication of precise maps and
descriptions of critical habitat would
make P. winkleri more vulnerable to
collection. Precise maps could also
threaten more remote areas of P.
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winkleri habitat, currently not subject to
collection, by providing specific
location information to cactus
collectors. The Service feels that
publication of precise maps for this
species along with this final listing rule
would put this species at greater risk of
collection by cactus enthusiasts given
the well documented history of previous
collections.

Critical habitat designation, by
definition, directly affects only Federal
agency actions. P. winkleri occurs
entirely on lands under Federal (BLM
and NPS) management. Federal actions
that might affect this species and its
habitat include activities such as
mining, grazing, and ORV use. Such
activities would be subject to review
under section 7(a)(2) of the Act, whether
or not critical habitat was designated.
Section 7(a)(2) requires Federal agencies
to ensure that activities they authorize,
fund, or carry out are not likely to
jeopardize the continued existence of a
listed species or to destroy or adversely
modify its critical habitat. Federal
actions satisfying the standard for
adverse modification are nearly always
found to also jeopardize the species
concerned, and the existence of critical
habitat designation does not materially
affect the outcome of consultation. The
Service recognizes that there may be
some benefit in designating critical
habitat for highly endangered species
whose survival and recovery depend
upon expansion of range and numbers
into currently unoccupied habitat.
However, this is not the case for P.
winkleri which is being listed as
threatened and does not require
unoccupied habitat for its survival or
recovery. Habitat protection for P.
winkleri can be accomplished through
the section 7 jeopardy standard and
there would be no benefit from
designating critical habitat for this
species.

Both the BLM and NPS are actively
involved in the management and
monitoring of Pediocactus winkleri and
are aware of the threats facing this
species. BLM has drafted a Conservation
Agreement, with the assistance of the
NPS and other partners, aimed at
reducing and eliminating identified
threats to P. winkleri. Designation of
critical habitat would not increase the
commitment or management efforts of
the BLM or NPS. The Service believes
that protection of P. winkleri will be
better addressed through the recovery
process and through section 7(a)(2) of
the Act, as amended.

The Service finds that the designation
of critical habitat is not prudent because
of the increase of threat from collection
which far outweighs any benefit that

might be gained from identifying areas
in need of special protection. The
Service feels that recovery of the species
will be accomplished more effectively
with the current coordination process
that the Service has established with the
BLM and NPS.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing results in
public awareness and conservation
actions by Federal, State, and local
agencies, private organizations, and
individuals. The Act provides for
possible land acquisition and
cooperation with the States and requires
that recovery actions be carried out for
all listed species. The protection
required of Federal agencies and the
prohibitions against certain activities
involving listed plants are discussed, in
part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(2) requires Federal
agencies to insure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of the species or to destroy or
adversely modify its critical habitat. If a
Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

Pediocactus winkleri occurs on
Federal lands managed by the BLM and
the NPS. Both of these Federal agencies
are responsible for insuring that all
activities and actions on lands that they
manage are not likely to jeopardize the
continued existence of P. winkleri.

The Act and its implementing
regulations set forth a series of general
prohibitions and exceptions that apply
to all threatened plants. All trade
prohibitions of section 9(a)(2) of the Act,
implemented by 50 CFR 17.61 apply.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
import or export, transport in interstate
or foreign commerce in the course of a
commercial activity, sell or offer for sale
this species in interstate or foreign
commerce, or to remove and reduce to

possession the species from areas under
Federal jurisdiction. In addition, for
plants listed as endangered, the Act
prohibits the malicious damage or
destruction on areas under Federal
jurisdiction and the removal, cutting,
digging up, or damaging or destroying of
such plants in knowing violation of any
State law or regulation, including State
criminal trespass law. Section 4(d)
allows for the provision of such
protection to threatened species through
regulation. This protection may apply to
this species in the future if regulations
are promulgated. Seeds from cultivated
specimens of threatened plants are
exempt from these prohibitions
provided that a statement of “cultivated
origin” appears on their containers.
Certain exceptions to the prohibitions
apply to agents of the Service and State
conservation agencies.

The Act and 50 CFR 17.72 also
provide for the issuance of permits to
carry out otherwise prohibited activities
involving threatened plants under
certain circumstances. Such permits are
available for scientific purposes and to
enhance the propagation or survival of
the species. For threatened plants,
permits also are available for botanical
or horticultural exhibition, educational
purposes, or special purposes consistent
with the purposes of the Act. It is
anticipated that permits will be sought
for cultivated specimens, which are
currently available through domestic
and international nurseries. Requests for
copies of the regulations regarding listed
species and inquiries about prohibitions
and permits may be addressed to the
Regional Director, U.S. Fish and
Wildlife Service, P.O. Box 25486,
Denver Federal Center, Denver,
Colorado 80225; telephone number 303—
236-7398; facsimile number 303-236—
0027. Information collections associated
with these permits are approved under
the Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and assigned Office of
Management and Budget clearance
number 1018-6649. For additional
information concerning these permits
and associated requirements, see 50 CFR
17.72.

OnJuly 29, 1983, Pediocactus
winkleri was included in Appendix | of
CITES. Appendix | species generally
require both an export and import
permit before international shipment of
this species can occur. Such shipment is
strictly regulated by CITES party nations
to prevent effects that may be
detrimental to the species’ survival.
Generally, the import or export of an
Appendix | species cannot be allowed if
it is for primarily commercial purposes.
If plants are certified as artificially
propagated, however, international
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shipment requires only export
documents under CITES, and
commercial shipments may be allowed.

It is the policy of the Service,
published in the Federal Register on
July 1, 1994 (59 FR 34272), to identify
to the maximum extent practicable at
the time a species is listed those
activities that would or would not
constitute a violation of section 9 of the
Act. The intent of this policy is to
increase public awareness of the effect
of this listing on proposed and ongoing
activities within the species’ range. The
Service believes the following actions
would not be likely to resultin a
violation of section 9:

(1) Activities authorized, funded, or
carried out by Federal agencies (e.g.,
grazing, ORV activity, mining) when
such activity is conducted in
accordance with any reasonable and
prudent measures given by the Service
in a consultation conducted under
section 7 of the Act;

(2) Casual, dispersed human activities
on foot (e.g., sight seeing, photography,
hiking).

The Service believes that the
following activities would likely result
in a violation of section 9:

(1) Unauthorized collection and
knowingly damaging Pediocactus
winkleri plants;

(2) Interstate or foreign commerce and
import/export without previously
obtaining an appropriate permit.
Permits to conduct activities are
available for purposes of scientific

(3) Use of herbicides or pesticides in
violation of label restrictions.

Other activities not identified above
will be reviewed on a case-by-case basis
to determine if a violation of section 9
of the Act may be likely to result from
such activity. The Service does not
consider these lists to be exhaustive and
provides them as information to the
public.

Anyone interested in determining
whether a particular activity would
constitute a prohibited act under section
9(a)(2) should contact the Service’s
Field Supervisor in Salt Lake City (see
ADDRESSES section).

National Environmental Policy Act

The Service has determined that
Environmental Assessments and
Environmental Impact Statements, as
defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the Act. A
notice outlining the Service’s reasons
for this determination was published in
the Federal Register on October 25,
1983 (49 FR 49244).

Paperwork Reduction Act

This rule does not contain any new
collections of information other than
those already approved under the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq., and assigned Office of
Management and Budget clearance
number 1018-0094. An agency may not
conduct or sponsor, and a person is not
required to respond to a collection of

additional information concerning
permit and associated requirements for
threatened species, see 50 CFR 17.32.

References Cited

A complete list of all references cited
herein is available upon request from
the Salt Lake City, Utah, Field Office
(see ADDRESSES section).

Authors

The primary author of this document
is John L. England, botanist (see
ADDRESSES above).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation
PART 17—[AMENDED]

Accordingly, the Service amends part
17, Subchapter B of Chapter I, title 50
of the Code of Federal Regulations, as
set forth below:

1. The authority citation for Part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Amend §17.12(h) by adding the
following, in alphabetical order under
FLOWERING PLANTS, to the List of
Endangered and Threatened Plants to
read as follows:

§17.12 Endangered and threatened plants.

research and enhancement of information, unless it displays a * * * * *
propagation or survival of the species. currently valid control number. For (h)y*> * *
Species — . . Critical Special
Historic range Family Status  When listed habitat tules
Scientific name Common name
FLOWERING PLANTS
* * * * * * *
Pediocactus winkleri ~ Winkler cactus ........ U.SA (UT) e Cactaceae ............... T 641 NA NA
* * * * * * *
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Dated: August 13, 1998.
Jamie Rappaport Clark,
Director, Fish and Wildlife Service.
[FR Doc. 98-22448 Filed 8-19-98; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 654

[Docket No. 980501114-8213-02; I.D.
041698G]

RIN 0648—-AK48

Stone Crab Fishery of the Gulf of
Mexico; Amendment 6

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement Amendment 6 to the Fishery
Management Plan for the Stone Crab
Fishery of the Gulf of Mexico (FMP).
Amendment 6 and this rule will
reinstate for up to 4 years (through June
30, 2002) the previously existing
temporary moratorium on the Federal
registration of stone crab vessels that
expired on June 30, 1998. The intended
effect is to provide additional time for
the industry and Florida to develop and
implement a limited access system for
the fishery.

DATES: This rule is effective August 20,
1998.

FOR FURTHER INFORMATION CONTACT:
Michael E. Justen, 727-570-5305.

SUPPLEMENTARY INFORMATION: The FMP
was prepared by the Gulf of Mexico
Fishery Management Council (Council)
and is implemented under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) by regulations
at 50 CFR part 654.

On April 23, 1998, NMFS announced
the availability of Amendment 6 and
requested comments on the amendment
(63 FR 20162). On May 14, 1998, NMFS
published a proposed rule to implement
Amendment 6 and requested comments
on the rule (63 FR 26765). The
background and rationale for the
measures in the amendment and
proposed rule are contained in the
preamble to the proposed rule and are
not repeated here. On July 22, 1998,
after considering the comments received
on the amendment and the proposed
rule, NMFS approved Amendment 6.

Comments and Responses

Two public comments were received
on Amendment 6 and/or the proposed
rule. The U.S. Fish and Wildlife Service
submitted comments supporting
Amendment 6. Comments from the U.S.
Coast Guard concluded that there were
no vessel safety or enforcement
concerns. NMFS concurs with these
comments. The proposed rule has been
adopted as final without change.

Classification

The Administrator, Southeast Region,
NMFS, with the concurrence of the
Assistant Administrator for Fisheries,
NOAA (AA), determined that
Amendment 6 is necessary for the
conservation and management of the
stone crab fishery of the Gulf of Mexico
and that Amendment 6 is consistent
with the Magnuson-Stevens Act and
other applicable law.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce, based on the
Council’s Regulatory Impact Review
that assesses the economic impacts of
management measures in this rule on
fishery participants, certified to the
Chief Counsel for Advocacy of the Small
Business Administration that this rule
would not have a significant economic
impact on a substantial number of small
entities. No comments were received
regarding this certification. As a result,
a regulatory flexibility analysis was not
prepared.

Because this rule merely reinitiates a
moratorium that was in place until June
30, 1998, and does not require any
participants in the fishery to take action
to come into compliance, the AA finds
for good cause under 5 U.S.C. 553(d)(3)
that delaying the effective date of this
rule for 30 days is unnecessary.
Accordingly, the AA reinitiates the
moratorium effective upon the date of
publication in the Federal Register.

List of Subjects in 50 CFR Part 654
Fisheries, Fishing.
Dated: August 14, 1998.

Rolland A. Schmitten,
Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 654 is amended
as follows:

PART 654—STONE CRAB FISHERY OF
THE GULF OF MEXICO

1. The authority citation for part 654
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In §654.3, paragraph (d) is revised
to read as follows.

§654.3 Relation to other laws.
* * * * *

(d) Under Amendment 6 to the
Fishery Management Plan for the Stone
Crab Fishery of the Gulf of Mexico,
there is a temporary moratorium on the
issuance by the Regional Director of
Federal identification numbers and
color codes for vessels and gear in the
stone crab fishery in the management
area. The moratorium will end not later
than June 30, 2002. During the
moratorium, fishermen must obtain
identification numbers and color codes
for these vessels and gear from the State
of Florida. (See §654.6(a).)

[FR Doc. 98-22431 Filed 8-19-98; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 971208298-8055-02; 1.D.
081498A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Species in the Rock
Sole/Flathead Sole/*‘Other Flatfish”
Fishery Category by Vessels Using
Trawl Gear in the Bering Sea and
Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for species in the rock sole/
flathead sole/*“other flatfish” fishery
category by vessels using trawl gear in
the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the 1998
Pacific halibut bycatch allowance
specified for the trawl rock sole/flathead
sole/““other flatfish™ fishery category.
DATES: Effective 1200 hrs, Alaska local
time (A.L.t.), August 16, 1998, until 2400
hrs, A.lL.t., December 31, 1998.

FOR FURTHER INFORMATION CONTACT:
Andrew Smoker, 907-586-7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
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Fishery Conservation and Management
Act. Fishing by U.S. vessels is governed
by regulations implementing the FMP at
subpart H of 50 CFR part 600 and 50
CFR part 679.

The 1998 prohibited species bycatch
mortality allowance of halibut for the
BSAI trawl rock sole/flathead sole/
“other flatfish” fishery category, which
is defined at §679.21(e)(3)(iv)(B)(2), was
established as 735 metric tons by the
Final 1998 Harvest Specifications of
Groundfish for the BSAI (63 FR 12689,
March 16, 1998).

In accordance with §679.21(e)(7)(v),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the 1998 halibut
bycatch allowance specified for the
trawl rock sole/flathead sole/*“other
flatfish” fishery in the BSAI has been

caught. Consequently, the Regional
Administrator is closing directed fishing
for species in the rock sole/flathead
sole/*‘other flatfish” fishery category by
vessels using trawl gear in the BSAI.

Maximum retainable bycatch amounts
may be found in the regulations at
§679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately to prevent
exceeding the 1998 Pacific halibut
bycatch allowance specified for the
trawl rock sole/flathead sole/*‘other
flatfish” fishery category. Providing
prior notice and an opportunity for
public comment on this action is
impracticable and contrary to the public

interest. The fleet will soon take the
allowance. Further delay would only
result in the 1998 Pacific halibut
bycatch allowance being exceeded.
NMFS finds for good cause that the
implementation of this action cannot be
delayed for 30 days. Accordingly, under
U.S.C. 553(d), a delay in the effective
date is hereby waived.

This action is required by §679.21
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: August 14, 1998.

Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-22342 Filed 8-14-98; 4:26 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 2, 25, and 97
[ET Docket No. 98-142, FCC 98-177]

Mobile-Satellite Service Above 1 GHz

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: By this action, we propose to
amend the Commission’s Rules by
allocating the 5091-5250 MHz and
15.43-15.63 GHz bands to the fixed-
satellite service (“‘FSS”) on a co-primary
basis for Earth-to-space (‘“‘uplink’)
transmissions and by allocating the
6700-7075 MHz and 15.43-15.63 GHz
bands on a co-primary basis for space-
to-Earth (*‘downlink’’) transmissions.
We also propose to add these frequency
bands to the list of frequencies available
for use by the Satellite Communications
Service. We further propose to limit the
use of these new FSS allocations to
feeder links that would be used in
conjunction with the service links of
non-geostationary satellite orbit mobile-
satellite service (“**“NGSO MSS”’) systems.
The adoption of these proposals would
provide spectrum for feeder links to
support the current and immediate
requirements of NGSO MSS systems.
DATES: Comments are due September
21, 1998, reply comments are due
October 5, 1998.

ADDRESSES: Federal Communications
Commission, 1919 M Street, NW,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT: Tom
Mooring, Office of Engineering and
Technology, (202) 418-2450.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Notice of
Proposed Rule Making, ET Docket No.
98-142, FCC 98-177, adopted July 28,
1998, and released August 4, 1998. The
full text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW, Washington, DC, and also

may be purchased from the
Commission’s duplication contractor,
International Transcription Service,
(202) 857-3800, 1231 20th Street, NW
Washington, DC 20036.

Summary of the Notice of Proposed
Rule Making

1. Introduction. By this action, we
propose to amend part 2 of the
Commission’s rules by allocating the
5091-5250 MHz and 15.43-15.63 GHz
bands to the FSS on a co-primary basis
for uplink transmissions and by
allocating the 6700-7075 MHz and
15.43-15.63 GHz bands on a co-primary
basis for downlink transmissions. We
also propose to amend part 25 in order
to add these frequency bands to the list
of frequencies available for use by the
Satellite Communications Service. We
further propose to limit the use of these
new FSS allocations to feeder links that
would be used in conjunction with the
service links of NGSO MSS systems.
The adoption of these proposals would
provide spectrum for feeder links to
support the current and immediate
requirements of NGSO MSS systems. In
order to implement these feeder-link
allocations, we propose, consistent with
the international allocations and
footnotes, to maintain the international
standard system’s right of precedence
over all other uses in the 5000-5150
MHz band and to remove that right in
the 5150-5250 MHz band, to delete the
aeronautical mobile-satellite (R) service
allocations in the 5150-5250 MHz and
15.4-15.7 GHz bands, and to delete the
FSS and inter-satellite feederlink
allocations for the aeronautical
radionavigation and/or aeronautical
mobile (R) services in the 5000-5250
MHz and 15.4-15.7 GHz bands.

2. In addition, we propose to
implement the clarification concerning
the maximum power flux density
(““PFD”) for Big LEO service uplinks at
1610-1626.5 MHz that was adopted at
the 1995 World Radiocommunication
Conference (““WRC-95") and the more
lenient coordination threshold standard
for Big LEO service downlinks at
2483.5-2500 MHz that was adopted at
the 1997 World Radiocommunication
Conference (“WRC-97""). The proposals
we make in this instant proceeding are
consistent with international allocations
for these frequency bands and will
provide incumbent operations in these

bands with adequate protection from
harmful interference.

3. NGSO MSS Feeder Links in the
5000-5250 MHz Band. We propose to
allocate the 5150-5250 MHz band to the
non-Government fixed-satellite (Earth-
to-space) service on a primary basis; to
adopt international footnotes S5.367
(previously 733), S5.444 (796), S5.444A,
S5.447A, and S5.447C domestically; to
delete reference to footnote 797 from the
United States Table of Frequency
Allocations; and to add the 5091-5250
MHz band to the list of frequency bands
available in the Satellite
Communications Service. The adoption
of this proposal would provide Big LEO
and other commercial systems with 159
megahertz of contiguous NGSO MSS
feeder uplink spectrum from 5091 MHz
to 5250 MHz. However, we caution
Globalstar and any other prospective
user of the 5091-5250 MHz band that
Working Group 4A is still developing
the sharing criteria between
aeronautical radionavigation service and
FSS uplinks for this band; that prior to
January 1, 2010, the requirements of
existing and planned international
standard systems (e.g., microwave
landing systems) which cannot be met
in the 5000-5091 MHz band will take
precedence over other uses of the 5091—
5150 MHz band; and, that after January
1, 2010, FSS uplinks will operate on a
secondary basis to the aeronautical
radionavigation service in the 5091—
5150 MHz band. In addition, we seek
comment on footnote S5.447B, which
provides for “reverse band working” in
the 5150-5216 MHz band.

4. Finally, we observe that the
National Telecommunications and
Information Administration (“NTIA”)
has previously adopted footnote G126,
which states that Differential-Global-
Positioning-System (**“DGPS”’) stations
may be authorized on a primary basis in
the 5000-5150 MHz bands for the
specific purpose of transmitting DGPS
information intended for aircraft
navigation. We propose to add footnote
G126 to the Government column of the
5000-5150 MHz band.

5. NGSO MSS Feeder Downlinks in
the 6700-7075 MHz Band. We observe
that the 1995 Conference Preparatory
Meeting Report indicated that studies
have shown that bi-directional spectrum
sharing between geostationary fixed-
satellite service and non-geostationary
mobile-satellite service feeder link
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networks is technically feasible given
careful site selection and antenna sizing,
and depending on the number of
gateway earth stations. At WRC-95, we
proposed the 6700-7025 MHz band as a
“reverse band” candidate. We made this
proposal because the numerous
restrictions on the GSO FSS uplink
allotment plan for the 6725-7025 MHz
band have resulted in only light use of
this band throughout the world,
including the United States. Therefore,
we believe that the 6700-7075 MHz
band could be used for feeder
downlinks by up to four NGSO MSS
systems using currently available
technology, with two of the systems
‘““cross polarized” from the other two.
Accordingly, we propose to allocate the
6700-7075 MHz band to the non-
Government fixed-satellite (space-to-
Earth) service on a co-primary basis; to
adopt international footnotes S5.440
(previously 791), S5.441 (792A), S5.458
(809), S5.458A, and S5.458B
domestically; to add a cross reference to
the rules for the Satellite
Communications Service with respect to
the 6875-7075 MHz band; and to add
the 6700-7075 MHz band (space-to-
Earth) to the list of FSS frequency bands
available in the Satellite
Communications Service. In addition,
we propose to adopt footnote S5.149
which states, inter alia, that in making
assignments to stations of other services,
administrations are urged to take all
practicable steps to protect radio
astronomy use of the 6650—6675.2 MHz
band from harmful interference. Finally,
we propose to replace the Domestic
Public Fixed Service (part 21) and
Private Operational-Fixed Microwave
Service (part 94) cross references with
one for the Fixed Microwave Services
(part 101); to delete the erroneous cross
reference to the Domestic Public Fixed
Service (part 21) for the 6875-7075 MHz
band in the Table of Frequency
Allocations; and to add an existing part
2 requirement to the rules for the
Amateur Radio Service. We request
comment on all of the proposals. In
particular, comment is sought on the
PFD limits in No. S9.11A (previously
known as Resolution 46). It is our belief
that the proposed PFD limits will afford
terrestrial fixed and broadcast auxiliary
users of the band with adequate
protection. We assume that each
satellite system will require only a few
gateways, approximately six in number.
We solicit comment on this assumption,
on how many gateways overall are
likely to use this band, whether
technological advances are likely to
significantly increase the number of
gateways, and where these gateways are

likely to be geographically located,
especially whether they will likely be
located in rural areas, or in urban areas.
In general, we request comment on the
likely impact of sharing the spectrum
with Big LEO feeder links upon the
terrestrial users.

6. NGSO MSS Feeder Links in the
15.4-15.7 GHz Band. In preparation for
WRC-97, the Commission, the WRC-97
Advisory Committee, and NTIA assisted
the ITU in the development of the
necessary technical constraints that
would allow FSS uplinks and
downlinks to co-exist with incumbent
services in the 15.4-15.7 GHz band.
WRC-97 adopted the United States
proposals for the 15.4-15.7 GHz band.
We now propose to implement these
WRC-97 changes domestically.
Specifically, we propose to allocate the
15.43-15.63 GHz band to the fixed-
satellite service for both uplink and
downlink transmissions and to adopt
international footnotes S5.511A and
S5.511C domestically. We also propose
to delete reference to footnotes 733 and
797 from the 15.4-15.7 GHz band entry
in the Table of Frequency Allocations,
to add a cross reference to the rules for
the Satellite Communications Service
into the 15.43-15.63 GHz band entry,
and to add both the FSS uplink and
downlink allocations to the list of
frequency bands available in the
Satellite Communications Service. We
request comment on these proposals.

7. Big LEO Service Link Coordination.
During our preparation for WRC-95, we
stated that technical constraints that
could hinder implementation of the Big
LEO service had been identified in that
proceeding and in the ITU-R process.
Accordingly, we proposed that WRC—-95
remove several of these constraints from
the Big LEO service link spectrum.
WRC-95 generally adopted our
proposals, and we are now proposing to
implement domestically these WRC-95
changes.

8. Big LEO systems are authorized to
use the 1610-1626.5 MHz band for their
service uplinks. In our WRC-95
preparation, we proposed to modify
footnote 731E by specifying a “‘peak”
power density limit in those parts of the
1610-1626.5 MHz band which are used
by systems operating in accordance with
footnote 732, and by specifying a
““mean’’ power density in the part of the
band where no such systems are
operating. We also stated that
interference protection under RR No.
953 should be sufficient and
accordingly proposed to delete the
language specifying additional
protection of non-MSS services in the
1610-1626.5 MHz band.

9. WRC-95 adopted our proposal for
RR 731E (re-numbered as S5.364),
except that the additional protection of
non-MSS services was not deleted. In
addition, international footnotes 722,
731F, 732, 733, 733A, 733E, and 734,
which have previously been adopted
domestically, were re-numbered as
S5.341, S5.365, S5.366, S5.367, S5.368,
S5.372, and S5.149, respectively.
Accordingly, we propose to update the
United States table by adopting these
international footnotes domestically. We
request comment on this proposal.
Finally, we observe that a recent
revision to footnote US319 was
inadvertently not published in the Code
of Federal Regulations and that footnote
S5.368 (previously 733A) was
inadvertently not added to the 1613.8—
1626.5 MHz band. We therefore take
this opportunity to correct these
oversights.

10. Big LEO systems are authorized to
use the 2483.5-2500 MHz band for their
service downlinks. In our preparation
for WRC-95, we expressed concern that
footnote 753F references PFD limits in
RR No. 2566 that may be too stringent
and could result in unnecessary
coordination. We also proposed to add
cautionary language in footnote 753F to
protect radio astronomy in the 4990—
5000 MHz band and declined to propose
to suppress footnote 733E.

11. Footnote 753F states that
coordination, in this band, of space
stations of the mobile-satellite and
radiodetermination-satellite services
with terrestrial services is required only
if the PFD produced by a space station
at the Earth’s surface exceeds the limits
in Radio Regulation No. 2566. WRC-95
re-numbered footnote 753F as S5.402
and modified it to provide a more
lenient coordination threshold standard
than the current requirement and this
new coordination threshold standard is
incorporated in Resolution 46/No.
S9.11A. WRC-97 further revised the
interim procedures in Resolution 46. We
also note that the procedures for the
coordination and notification of
frequency assignments of satellite
networks established under No. S9.11A
are only interim in nature. In particular,
we observe that the coordination
threshold factors applicable to terrestrial
services other than fixed services may
be reviewed at a future conference.
Nonetheless, we believe that the new
coordination threshold will adequately
protect incumbent terrestrial services,
while significantly increasing the
usefulness of the 2483.5-2500 MHz
band for Big LEO service downlinks. In
addition, international footnotes 752
and 753A, which have previously been
adopted domestically, were re-
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numbered as S5.150 and S5.398,
respectively. Accordingly, we propose
to update the United States table by
adopting these international footnotes
domestically. We invite comments on
these proposals. Finally, we observe that
a recent revision to footnote NG147 was
inadvertently not published in the Code
of Federal Regulations, and we therefore
take this opportunity to correct this
oversight.

Initial Regulatory Flexibility Analysis
Certification

12. The Regulatory Flexibility Act
(““RFA”) 1 requires that a regulatory
flexibility analysis be prepared for
notice and comment rulemaking
proceedings, unless the agency certifies
that *‘the rule will not, if promulgated,
have a significant economic impact on
a substantial number of small entities.”
The RFA generally defines “small
entity”” as having the same meaning as
the term ‘‘small business,” ‘“small
organization,” and ““small governmental
jurisdiction.” In addition, the term
“*small business” has the same meaning
as the term “‘small business concern”
under the Small Business Act. A small
business concern is one which: (1) is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).

13. This Notice of Proposed Rule
Making (““Notice”) proposes to allocate
the 5091-5250 MHz and 15.43-15.63
GHz bands to the fixed-satellite (Earth-
to-space) service on a primary basis, to
allocate the 6700-7075 MHz and 15.43—
15.63 GHz bands on a primary basis to
the fixed-satellite (space-to-Earth)
service, and to limit the use of these FSS
allocations to feeder links that would be
used in conjunction with the service
links of NGSO MSS systems. We take
this action on our own initiative in
order to adopt domestically the NGSO
MSS feeder link allocations adopted at
WRC-95. The adoption of this proposal
would accommodate the growing
demand for Big LEO services and would
provide satellite operators with
increased flexibility in the design of
their systems.

14. The Commission has not
developed a definition of small entities
specifically applicable to the satellite
services licensees here at issue.
Therefore, the applicable definition of
small entity in the satellite services

1The RFA, see 5 U.S.C. 601 et. seq., has been
amended by the Contract with American
Advancement Act of 1996, Pub. L. 104-121, 110
Stat. 847 (1996) (CWAAA). Title Il of the CWAAA
is the Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA).

industry is the definition under the
Small Business Administration (““SBA’’)
rules applicable to Communications
Services ““Not Elsewhere Classified.” 2
This definition provides that a small
entity is expressed as one with $11.0
million or less in annual receipts.
According to Census Bureau data, there
are 848 firms that fall under the category
of Communications Services, Not
Elsewhere Classified. Of those,
approximately 775 reported annual
receipts of $11 million or less and
qualify as small entities.® The Census
Bureau category is very broad and
commercial satellite services constitute
only a subset of its total.

15. We estimate that—using current
technology—up to four NGSO MSS
systems could utilize the feeder uplink
spectrum and that up to six NGSO MSS
systems could utilize the feeder
downlink spectrum being allocated in
this proceeding. None of the Big LEO
licensees is a small business because
they each have revenues in excess of
$11 million annually or have parent
companies or investors that have
revenues in excess of $11 million
annually.

16. We therefore certify that this
Notice will not have a significant
economic impact on a substantial
number of small entities. The
Commission’s Office of Public Affairs,
Reference Operations Division, will
send a copy of this Notice, including
this certification, to the Chief Counsel
for Advocacy of the Small Business
Administration.

List of Subjects
47 CFR Part 2

Communications equipment, Radio,
Reporting and recordkeeping
requirements.

47 CFR Part 25

Communications common carriers,
Communications equipment, Radio,
Reporting and recordkeeping
requirements, Satellites.

47 CFR Part 97

Communications equipment, Radio,
Reporting and recordkeeping
requirements.

213 CFR 121.201, Standard Industrial
Classification (SIC) Code 4899.

3U.S. Bureau of the Census, U.S. Department of
Commerce, 1992 Census of Transportation,
Communications, and Utilities, UC92-S-1, Subject
Series, Establishment and Firm Size, Table 2D,
Employment Size of Firms: 1992, SIC Code 4899
(issued May 1995).

Federal Communications Commission.
Magalie Roman Salas,

Secretary.

[FR Doc. 98-22353 Filed 8-19-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54
[CC Docket 96-45, 97-160; DA 98-1576]

Federal-State Joint Board on Universal
Service and Forward-Looking
Mechanism for High Cost Support for
Non-Rural LECs

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule; Supplemental
data request.

SUMMARY: In conjunction with the
Commission’s proceeding to select a
forward-looking economic cost
mechanism for determining the level of
federal high cost support that eligible
non-rural carriers will receive beginning
July 1, 1999, we request certain revenue
information from non-rural local
exchange carriers and holding
companies.

DATES: Responses to this data request
must be submitted on or before October
6, 1998.

ADDRESSES: The full text of data request
order and spreadsheets are available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M St., NW,
Washington, DC. In addition, interested
parties may obtain the spreadsheet from
the Commission’s web site at http://
www.fcc.gov/cch/universal__service/
highcost.html#determine.

FOR FURTHER INFORMATION CONTACT:
Katie King, Accounting Policy Division,
Common Carrier Bureau, (202) 418—
7400.

SUPPLEMENTARY INFORMATION:

1. In the Universal Service Order, CC
Docket No. 96-45, FCC 97-157 (released
May 8, 1997) 62 FR 32862 (June 17,
1997), the Commission determined that
the level of federal high cost support
that eligible non-rural carriers will
receive would be 25 percent of the
difference between the estimated
forward-looking economic cost of
providing the supported services and a
nationwide average revenue benchmark.
The Commission also determined that
the revenue benchmark should be
calculated using revenues derived from
local service, access, and other
telecommunications services, including
discretionary services. The Commission
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did not adopt a precise calculation of
the revenue benchmark in the Universal
Service Order, but stated that, based on
1994 data received in response to an
earlier data request, ‘it appears that the
benchmark for residential services
should be approximately $31 and for
single-line businesses should be
approximately $51.”

2. In a Public Notice released May 4,
1998, 63 FR 28339 (May 22, 1998), the
Common Carrier Bureau sought to
augment the record on certain issues
relating to the creation of the federal
forward-looking economic cost
mechanism. With respect to the revenue
benchmark, we sought comment
generally on the amount of access
revenues that should be included in the
benchmark. In addition, the Bureau
sought comment on the appropriate
amount of intraLATA toll revenue that
should be included in the revenue
benchmark. We also encouraged parties
to provide further information about the
revenues that are derived from services
provided over the network that the
universal service mechanism is
designed to support.

3. We find that, in addition to
comments that we received in response
to the May 4th Public Notice, specific
information from non-rural local
exchange carriers and holding
companies is necessary to allow the
Commission to calculate accurately the
revenue benchmark that may be used to
determine the level of federal high cost
support. The Commission’s suggested
residential and business benchmarks of
$31 and $51, respectively, were based
on data that are four years old. In
addition, the earlier data request did not
ask local exchange carriers to
differentiate among various revenue
sources that would allow the
Commission to deduct specific portions
of access or toll revenue from the
benchmark.

4. Purpose of Data Request. This data
request is being issued to assist the
Commission in implementing the
forward-looking economic cost
mechanism used to estimate the amount
of universal service support that will be
provided to eligible non-rural carriers
beginning July 1, 1999.

5. Carriers Subject to Data Request.
The following non-rural local exchange
carriers and holding companies must
respond to this data request: Aliant
Communications Company, ALLTEL,
Ameritech, Anchorage Telephone
Utility, Bell Atlantic, BellSouth,
Cincinnati Bell, Frontier Corporation,
GTE, North State Telephone Company,
Puerto Rico Telephone Company,
Roseville Telephone Company,

Southern New England, Southwestern
Bell, U S West, and United Telephone
System.

6. OMB Approval. Approved by OMB,
3060-0842, Expires 2/28/1999, Burden
hour per respondent: 250 average. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless the
agency displays a currently valid
control number.

7. Accordingly, pursuant to sections
5(c), 201-205, 220(c), 254 and 403 of the
Communications Act of 1934, as
amended, 47 U.S.C. 155(c), 201-205,
220(c), 254, and 403, and sections 0.91
and 0.291 of the Commission’s rules, 47
CFR 0.91 and 0.291, it is Hereby
Ordered that Aliant Communications
Company, ALLTEL, Ameritech,
Anchorage Telephone Utility, Bell
Atlantic, BellSouth, Cincinnati Bell,
Frontier Corporation, GTE, North State
Telephone Company, Puerto Rico
Telephone Company, Roseville
Telephone Company, Southern New
England, Southwestern Bell, U S West,
and United Telephone System shall
complete the attached Revenue
Benchmark Data Request in the
prescribed formats, and file their
responses to the data request with the
Commission by October 6, 1998.

Federal Communications Commission.
James D. Schlichting,

Deputy Chief, Common Carrier Bureau.

[FR Doc. 98-22341 Filed 8-19-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-149, RM-9331]

Radio Broadcasting Services; Long
Beach and Shallotte, NC

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by
Morfield, L.L.C. seeking the reallotment
of Channel 252C3 from Shallotte to
Long Beach, NC, as the community’s
first local aural service, and the
modification of its construction permit
for Station WAZO(FM) to specify Long
Beach as its community of license.
Channel 252C3 can be allotted to Long
Beach in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 11.6 kilometers (7.2 miles)

east, at coordinates 33-56—49 North
Latitude; 78—-00-04 West Longitude, to
accommodate petitioner’s desired
transmitter site.

DATES: Comments must be filed on or
before October 5, 1998, and reply
comments on or before October 20,
1998.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Ellen S. Mandell, Pepper &
Corazzini, L.L.P., 1776 K Street, NW.,
Washington, DC 20006 (Counsel to
petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
98-149, adopted August 5, 1998, and
released August 14, 1998. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 1231 20th Street, NW.,
Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.
[FR Doc. 98-22351 Filed 8-19-98; 8:45 am]

BILLING CODE 6712-01-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 98-151; RM-9320]

Radio Broadcasting Services; Douglas,
wy

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by
Mountain Tower Broadcasting
proposing the allotment of Channel
223C1 at Douglas, Wyoming, as the
community’s second local FM
transmission service. Channel 223C1
can be allotted to Douglas in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 27.8 kilometers (17.3
miles) east to avoid a short-spacing to
the proposed allotment site for Channel
222C1, Kaycee, Wyoming, at petitioner’s
requested site. The coordinates for
Channel 223C1 at Douglas are North
Latitude 42—40-19 and West Longitude
105-05-05.

DATES: Comments must be filed on or
before October 5, 1998, and reply
comments on or before October 20,
1998.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, his counsel, or consultant, as
follows: Victor A. Michael, Jr.,
President, Mountain Tower
Broadcasting, 7901 Stoneridge Drive,
Cheyenne, Wyoming 82009 (Petitioner).
FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
98-151, adopted August 5, 1998, and
released August 14, 1998. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 1231 20th Street, NW.,
Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed

Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-22350 Filed 8-19-98; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 98-150; RM—-9302]
Radio Broadcasting Services; Royal
City, WA

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by Royal
Communications proposing the
allotment of Channel 228A at Royal
City, Washington, as the community’s
second local FM transmission service.
Channel 228A can be allotted to Royal
City in compliance with the
Commission’s minimum distance
separation requirements with a site
restriction of 12 kilometers (7.4 miles)
southwest at petitioner’s requested site.
The coordinates for Channel 228A at
Royal City are North Latitude 46-48-25
and West Longitude 119-33-12. Since
Royal City is located within 320
kilometers (200 miles) of the U.S-
Canadian border, concurrence of the
Canadian government is requested.

DATES: Comments must be filed on or
before October 5, 1998, and reply
comments on or before October 20,
1998.

ADDRESSES: Federal Communications
Commission, Washington, DC 20554. In
addition to filing comments with the
FCC, interested parties should serve the
petitioner, his counsel, or consultant, as
follows: Chris Gilbreth, Royal
Communications, 1018 S.W. Bade
Avenue, College Place, Washington
99324 (Petitioner).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
98-150, adopted August 5, 1998, and
released August 14, 1998. The full text
of this Commission decision is available
for inspection and copying during
normal business hours in the FCC
Reference Center (Room 239), 1919 M
Street, NW., Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 1231 20th Street, NW.,
Washington, DC 20036.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 98-22349 Filed 8-19-98; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

Research and Special Programs
Administration

49 CFR Parts 171, 177, 178, 180
[Docket No. RSPA—97-2718 (HM—225A)]

RIN 2137-ADO07

Hazardous Materials: Safety Standards
for Preventing and Mitigating
Unintentional Releases During the
Unloading of Cargo Tank Motor
Vehicles in Liquefied Compressed Gas
Service

AGENCY: Research and Special Programs
Administration (RSPA), DOT.

ACTION: Notice of negotiated rulemaking
committee meetings.
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SUMMARY: In accordance with the
Federal Advisory Committee Act, RSPA
announces the dates for its advisory
committee meetings to negotiate
recommendations for alternative safety
standards for preventing and mitigating
unintentional releases of hazardous
materials during the unloading of cargo
tank motor vehicles in liquefied
compressed gas service. The Committee
will meet on the dates listed below. The
public is invited to attend; an
opportunity for members of the public
to make oral presentations will be
provided if time permits.
DATES: Meetings of the advisory
committee will be from 8:30 a.m. to 4:00
p.m. The Committee is scheduled to
meet on the following dates:
Wednesday and Thursday, September
9-10, 1998
Wednesday and Thursday, October 7-8,
1998
Wednesday and Thursday, November 4—
5, 1998
Tuesday and Wednesday, December 1—
2,1998
Wednesday and Thursday, January 6—7,
1999
The September 9-10 meeting will be
held in the Captains Room, Pier 7—
Channel Inn, 650 Water Street, S.W.,
Washington, D.C., (202) 554-2500. The
October 7-8 and November 4-5
meetings will take place at the
Department of Transportation, Room
2230, 400 Seventh Street, S.W.,
Washington, D.C. Location of the
December and January meetings will be
announced in a later notice.
FOR FURTHER INFORMATION CONTACT:
Jennifer Karim or Susan Gorsky, (202)
366—-8553, Office of Hazardous Materials
Standards, Research and Special
Programs Administration, Department
of Transportation. Facilitator: Philip J.
Harter, The Mediation Consortium,
(202) 887-1033.
SUPPLEMENTARY INFORMATION: The
Negotiated Rulemaking Committee has
been established to develop
recommendations for alternative safety
standards for preventing and mitigating
unintentional releases of hazardous
materials during the unloading of cargo
tank motor vehicles (CTMVSs) in
liquefied compressed gas service.
Meeting summaries and other relevant
materials will be placed in the public

docket and can be accessed through
(http://www.dms.dot.gov). Persons
wishing to submit written comments
should identify the docket number and
submit one copy to the Dockets
Management System, U.S. Department
of Transportation, 400 Seventh Street,
S.W., Washington, D.C. 20001. The
Dockets Management System is located
on the Plaza level of the Nassif Building
at the U.S. Department of
Transportation at the above address.
Persons wishing to receive confirmation
of receipt of their written comments
should include a self-addressed,
stamped postcard.

Comments may also be submitted by
e-mail to the following address:
“rules@rspa.dot.gov”. Public dockets
may be reviewed there between the
hours of 10:00 a.m. and 5:00 p.m.,
Monday through Friday, except Federal
holidays.

Issued in Washington, DC on August 17,

1998, under authority delegated in 49 CFR
Part 1.

Alan I. Roberts,

Associate Administrator for Hazardous
Materials Safety, Research and Special
Programs Administration.

[FR Doc. 98-22421 Filed 8-19-98; 8:45 am]

BILLING CODE 4910-60-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 630
[1.D. 121597D]

Atlantic Swordfish Fishery; Reopening
of Comment Period and Hearing
Announcement

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Reopening of comment period
and hearing announcement.

SUMMARY: NMFS reopens the public
comment period on a proposed rule to
establish annual quotas for the South
Atlantic swordfish fishery and to change
guota adjustment procedures. Also,
NMFS announces three hearings.

DATES: Comments must be submitted on
or before September 1, 1998. Hearings
will be held on August 26, 1998, in
Warwick, RI; August 28, 1998, in
Fairhaven, MA; and September 1, 1998,
in St. Croix, USVI.

ADDRESSES: Written comments should
be submitted to, and the proposed rule
and draft Environmental Assessment are
available from, Jill Stevenson, Highly
Migratory Species Management
Division, 1315 East-West Highway,
Silver Spring, Maryland 20910.
Hearings will be held at the following
locations: August 26, 1998, 6:30—9:30
p-m. at the Radisson Airport Hotel
Providence, 2081 Post Road, Warwick,
RI; for directions only, (401) 739-3000;
August 28, 1998, 7-10 p.m. at the
Seaport Inn, Fairhaven, MA, for
directions only (800) 835-7678;
September 1, 1998, 7-9 p.m. at the Hotel
on the Cay, Protestant Cay, St. Croix,
USVI, for directions only, (340) 773—
2035.

FOR FURTHER INFORMATION CONTACT: Jill
Stevenson or Steve Meyers, telephone:
(301) 713-2347, fax: (301) 713-1917.

SUPPLEMENTARY INFORMATION: The
Atlantic swordfish fishery is managed
under the authority of the Magnuson-
Stevens Fishery Conservation and
Management Act, (16 U.S.C. 1801 et
seq.) and the Atlantic Tunas Convention
Act (16 U.S.C. 971 et seq.). On June 10,
1998, NMFS published a proposed rule
(63 FR 31710) to establish annual quotas
for the South Atlantic swordfish fishery.
The notice also contained proposed
measures to change the quota
adjustment procedures for the North
and South Atlantic swordfish fisheries.
Initial comments in response to that
notice included requests to extend the
comment period on these measures due
to the far-ranging nature of the
swordfish fishing fleet and the need to
schedule public hearings on these
issues. Therefore, NMFS reopens the
public comment period through
September 1, 1998.

Dated: August 14, 1998.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-22360 Filed 8-14-98; 4:39 pm]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. TB-98-19]

Burley Tobacco Advisory Committee;
Meeting

In accordance with the Federal
Advisory Committee Act (5 U.S.C. App.)
announcement is made of the following
committee meeting:

Name: Burley Tobacco Advisory
Committee.

Date: September 10, 1998.

Time: 10:00 a.m.

Place: Campbell House Inn, South Colonial
Hall, 1375 Harrodsburg Road, Lexington,
Kentucky 40504.

Purpose: To elect officers, recommend
opening dates, discuss selling schedules,
review the 1998 policies and procedures, and
other related matters for the 1998 burley
tobacco marketing season.

The meeting is open to the public. Persons,
other than members, who wish to address the
Committee at the meeting should contact
John P. Duncan Ill, Deputy Administrator,
Tobacco Programs, AMS, U.S. Department of
Agriculture, Room 502 Annex Building, P.O.
Box 96456, Washington, D.C. 20090-6456,
(202) 205-0567, prior to the meeting. Written
statements may be submitted to the
Committee before, at, or after the meeting. If
you need any accommodations to participate
in the meeting, please contact the Tobacco
Programs at (202) 205-0567 by September 4,
1998, and inform us of your needs.

Dated: August 13, 1998.
William O. Coats,

Acting Deputy Administrator, Tobacco
Programs.

[FR Doc. 98-22449 Filed 8-19-98; 8:45 am]
BILLING CODE 3410-02—-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 98—-080-1]

Availability of Environmental
Assessment and Finding of No
Significant Impact

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that an environmental assessment and
finding of no significant impact have
been prepared by the Animal and Plant
Health Inspection Service relative to the
issuance of a permit to allow the field
testing of genetically engineered
organisms. The environmental
assessment provides a basis for our
conclusion that the field testing of the
genetically engineered organisms will
not present a risk of introducing or
disseminating a plant pest and will not
have a significant impact on the quality
of the human environment. Based on its
finding of no significant impact, the
Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

ADDRESSES: Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect those documents are
requested to call ahead on (202) 690—
2817 to facilitate entry into the reading
room.

FOR FURTHER INFORMATION CONTACT: Dr.
Arnold Foudin, Assistant Director,
Scientific Services, PPQ, APHIS, Suite
5B05, 4700 River Road Unit 147,
Riverdale, MD 20737-1237; (301) 734—
7710. For copies of the environmental
assessment and finding of no significant

impact, contact Ms. Linda Lightle at
(301) 734-8231; e-mail:
Linda.Lightle@usda.gov. Please refer to
the permit number listed below when
ordering documents.

SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340 (referred
to below as the regulations) regulate the
introduction (importation, interstate
movement, and release into the
environment) of genetically engineered
organisms and products that are plant
pests or that there is reason to believe
are plant pests (regulated articles). A
permit must be obtained or a
notification acknowledged before a
regulated article may be introduced into
the United States. The regulations set
forth the permit application
requirements and the notification
procedures for the importation,
interstate movement, and release into
the environment of a regulated article.

In the course of reviewing the permit
application, the Animal and Plant
Health Inspection Service (APHIS)
assessed the impact on the environment
that releasing the organisms under the
conditions described in the permit
application would have. APHIS has
issued a permit for the field testing of
the organisms listed below after
concluding that the organisms will not
present a risk of plant pest introduction
or dissemination and will not have a
significant impact on the quality of the
human environment. The
environmental assessment and finding
of no significant impact, which are
based on data submitted by the
applicant and on a review of other
relevant literature, provide the public
with documentation of APHIS’ review
and analysis of the environmental
impacts associated with conducting the
field test.

An environmental assessment and
finding of no significant impact have
been prepared by APHIS relative to the
issuance of a permit to allow the field
testing of the following genetically
engineered organisms:

Permit No. Permittee

Date Issued

Field Test Loca-

Organisms tion

98-120-01r Biosource Technologies, Inc

7-15-98

est.

Tobacco etch virus genetically engi-neered
to express genes of pharma-ceutical inter-

Kentucky.
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The environmental assessment and
finding of no significant impact have
been prepared in accordance with: (1)
The National Environmental Policy Act
of 1969, as amended (NEPA) (42 U.S.C.
4321 et seq.), (2) regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Done in Washington, DC, this 13th day of
August, 1998.

Joan M. Arnoldi,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-22460 Filed 8-19-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 98-079-1]

Novartis Seeds and Monsanto Co.;
Receipt of Petition for Determination of
Nonregulated Status for Sugar Beet
Genetically Engineered for Glyphosate
Herbicide Tolerance

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that the Animal and Plant Health
Inspection Service has received a
petition from Novartis Seeds and
Monsanto Company seeking a
determination of nonregulated status for
a sugar beet line designated as GTSB77,
which has been genetically engineered
for tolerance to the herbicide
glyphosate. The petition has been
submitted in accordance with our
regulations concerning the introduction
of certain genetically engineered
organisms and products. In accordance
with those regulations, we are soliciting
public comments on whether this sugar
beet line presents a plant pest risk.
DATES: Written comments must be
received on or before October 19, 1998.
ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 98-079-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 98—079-1. A copy of the
petition and any comments received
may be inspected at USDA, room 1141,
South Building, 14th Street and
Independence Avenue SW.,

Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing access
to that room to inspect the petition or
comments are asked to call in advance
of visiting at (202) 690-2817 to facilitate
entry into the reading room.

FOR FURTHER INFORMATION CONTACT: Dr.
James White, Biotechnology and
Biological Analysis, PPQ, APHIS, Suite
5B05, 4700 River Road Unit 147,
Riverdale, MD 20737-1236; (301) 734—
5940. To obtain a copy of the petition,
contact Ms. Kay Peterson at (301) 734—
4885; e-mail: Kay.Peterson@usda.gov.
SUPPLEMENTARY INFORMATION: The
regulations in 7 CFR part 340,
“Introduction of Organisms and
Products Altered or Produced Through
Genetic Engineering Which Are Plant
Pests or Which There Is Reason to
Believe Are Plant Pests,” regulate,
among other things, the introduction
(importation, interstate movement, or
release into the environment) of
organisms and products altered or
produced through genetic engineering
that are plant pests or that there is
reason to believe are plant pests. Such
genetically engineered organisms and
products are considered ““regulated
articles.”

The regulations in § 340.6(a) provide
that any person may submit a petition
to the Animal and Plant Health
Inspection Service (APHIS) seeking a
determination that an article should not
be regulated under 7 CFR part 340.
Paragraphs (b) and (c) of §340.6
describe the form that a petition for
determination of nonregulated status
must take and the information that must
be included in the petition.

On June 22, 1998, APHIS received a
petition (APHIS Petition No. 98-173—
01p) from Novartis Seeds (Novartis) of
Research Triangle Park, NC, and
Monsanto Company (Monsanto) of St.
Louis, MO, (Novartis/Monsanto)
requesting a determination of
nonregulated status under 7 CFR part
340 for a sugar beet (Beta vulgaris L.)
line designated as GTSB77, which has
been genetically engineered for
tolerance to the herbicide glyphosate.
The Novartis/Monsanto petition states
that the subject sugar beet line should
not be regulated by APHIS because it
does not present a plant pest risk.

As described in the petition, GTSB77
has been genetically engineered to
express an enolpyruvylshikimate-3-
phosphate synthase (EPSPS) enzyme
derived from Agrobacterium sp. strain
CP4 (CP4 EPSPS), and the b-D-
glucuronidase (GUS) protein from
Escherichia coli. The CP4 EPSPS
protein confers tolerance to the

herbicide glyphosate, and the GUS
protein serves as a marker in the plant
transformation process. The subject
sugar beet line also expresses a novel
protein known as 34550, which has no
known biological activity, and was
apparently created when a truncated
glyphosate oxidoreductase (gox) gene
fused to sugar beet DNA. The
Agrobacterium tumefaciens method was
used to transfer the added genes into the
parental sugar beet proprietary line
A1012, and expression of the added
genes is controlled in part by gene
sequences derived from the plant
pathogens figwort mosaic virus and
cauliflower mosaic virus.

The GTSB77 line has been considered
a regulated article under the regulations
in 7 CFR part 340 because it contains
gene sequences from plant pathogens.
The subject sugar beet line has been
field tested since 1996 under APHIS
permits and notifications. In the process
of reviewing the permit applications
and notifications for field trials of this
sugar beet line, APHIS determined that
the vectors and other elements were
disarmed and that the trials, which were
conducted under conditions of
reproductive and physical containment
or isolation, would not present a risk of
plant pest introduction or
dissemination.

In the Federal Plant Pest Act, as
amended (7 U.S.C. 150aa et seq.), ‘“plant
pest” is defined as “any living stage of:
Any insects, mites, nematodes, slugs,
snails, protozoa, or other invertebrate
animals, bacteria, fungi, other parasitic
plants or reproductive parts thereof,
viruses, or any organisms similar to or
allied with any of the foregoing, or any
infectious substances, which can
directly or indirectly injure or cause
disease or damage in any plants or parts
thereof, or any processed, manufactured
or other products of plants.” APHIS
views this definition very broadly. The
definition covers direct or indirect
injury, disease, or damage not just to
agricultural crops, but also to plants in
general, for example, native species, as
well as to organisms that may be
beneficial to plants, for example,
honeybees, rhizobia, etc.

The U.S. Environmental Protection
Agency (EPA) is responsible for the
regulation of pesticides under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended (7
U.S.C. 136 et seq.). FIFRA requires that
all pesticides, including herbicides, be
registered prior to distribution or sale,
unless exempt by EPA regulation. In
cases in which genetically modified
plants allow for a new use of an
herbicide or involve a different use
pattern for the herbicide, EPA must
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approve the new or different use.
Accordingly, a submission has been
made to EPA for registration of the
herbicide glyphosate for use on sugar
beet. When the use of the herbicide on
the genetically modified plant would
result in an increase in the residues of
the herbicide in a food or feed crop for
which the herbicide is currently
registered, or in new residues in a crop
for which the herbicide is not currently
registered, establishment of a new
tolerance or a revision of the existing
tolerance would be required. Residue
tolerances for pesticides are established
by EPA under the Federal Food, Drug
and Cosmetic Act (FFDCA), as amended
(21 U.S.C. 301 et seq.), and the Food and
Drug Administration (FDA) enforces
tolerances set by EPA under the FFDCA.

FDA published a statement of policy
on foods derived from new plant
varieties in the Federal Register on May
29, 1992 (57 FR 22984-23005). The FDA
statement of policy includes a
discussion of FDA’s authority for
ensuring food safety under the FFDCA,
and provides guidance to industry on
the scientific considerations associated
with the development of foods derived
from new plant varieties, including
those plants developed through the
techniques of genetic engineering.
Novartis and Monsanto have begun
consultation with FDA on the subject
sugar beet line.

In accordance with § 340.6(d) of the
regulations, we are publishing this
notice to inform the public that APHIS
will accept written comments regarding
the Petition for Determination of
Nonregulated Status from any interested
person for a period of 60 days from the
date of this notice. The petition and any
comments received are available for
public review, and copies of the petition
may be ordered (see the ADDRESSES
section of this notice).

After the comment period closes,
APHIS will review the data submitted
by the petitioner, all written comments
received during the comment period,
and any other relevant information.
Based on the available information,
APHIS will furnish a response to the
petitioner, either approving the petition
in whole or in part, or denying the
petition. APHIS will then publish a
notice in the Federal Register
announcing the regulatory status of the
Novartis/Monsanto GTSB77 sugar beet
line and the availability of APHIS’
written decision.

Authority: 7 U.S.C. 150aa—150jj, 151-167,
and 1622n; 31 U.S.C. 9701; 7 CFR 2.22, 2.80,
and 371.2(c).

Done in Washington, DC, this 13th day of
August, 1998.

Joan M. Arnoldi,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-22455 Filed 8-19-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. 98-026-2]
Public Meeting; Center for Veterinary
Biologics

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Notice of public meeting.

SUMMARY: This is the second notice to
producers of veterinary biological
products, product users, and other
interested persons that we are holding
our eighth public meeting to discuss
regulatory and policy issues related to
the manufacture, distribution, and use
of veterinary biological products. This
notice includes information on the
agenda for the public meeting and
identifies a contact person for obtaining
registration forms, lodging information,
and copies of the agenda.

PLACE, DATES, AND TIMES OF MEETING: The
eighth public meeting will be held in
the Scheman Building at the lowa State
Center, Ames, IA. The meeting is
scheduled from 8:30 a.m. to 5 p.m. on
Wednesday, September 23, 1998, and
from 8 a.m. to 5 p.m. on Thursday,
September 24, 1998.

FOR FURTHER INFORMATION CONTACT: Ms.
Kay Wessman, Center for Veterinary
Biologics—Inspection and Compliance,
VS, APHIS, 510 South 17th Street, Suite
104, Ames, IA 50010; telephone (515)
232-5785 (extension 127); fax (515)
232-7120; or e-mail:
Kay.Wessman@usda.gov.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register on
April 14, 1998 (63 FR 18180, Docket No.
98-026-1), the Animal and Plant Health
Inspection Service (APHIS) announced
that it would be holding its eighth
public meeting on veterinary biologics
in Ames, IA, on September 23 and 24,
1998. In that notice, APHIS requested
that interested persons submit
suggestions for agenda topics. Based on
the submissions received and on other
considerations, the agenda for the eighth
public meeting will include, but may
not be limited to, the following topics:

1. State of the Center for Veterinary
Biologics;

2. Electronic submissions
demonstrations;

3. Federal preemption and the Virus-
Serum-Toxin Act;

4. Association of Feline Practitioners
vaccination guidelines

5. Panel discussion on legal issues;

6. Mutual Recognition Agreement
between the United States and the
European Union;

7. International harmonization;

8. Vaccinovigilance and veterinary
biologics in the United States;

9. Drug Export Reform and
Enhancement Act;

10. Panel discussion on international
issues;

11. Formulating vaccines with
aluminum adjuvants;

12. Relative potency and reference
requalification; and

13. Future of vaccines in animal
health.

In addition, we have scheduled two
community networking sessions in
which all meeting attendees and
participants will be invited to form
small working groups to discuss and
provide input on critical issues
concerning our program, such as: What
is the Center for Veterinary Biologics
doing well? Where do we need to
improve our services? Given the center’s
budgetary constraints, what should our
priorities be? In what areas should we
target our major resources?

Registration forms, lodging
information, and copies of the agenda
for the eighth public meeting may be
obtained from the person listed under
FOR FURTHER INFORMATION CONTACT. The
registration deadline is September 15,
1998. A block of hotel rooms has been
set aside for this meeting until
September 1, 1998.

Done in Washington, DC, this 13th day of
August, 1998.

Joan M. Arnoldi,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 98-22461 Filed 8-19-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Natural Resources Conservation
Service

Notice of Request for Nominations for
the Task Force on Agricultural Air
Quality

SUMMARY: The Secretary of Agriculture
is requesting nominations for qualified
persons to serve as members of the Task
Force on Agricultural Air Quality.

DATE: Nominations must be received in
writing or reaffirmed (see
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SUPPLEMENTARY INFORMATION section) by
October 2, 1998.

ADDRESSES: Send written nominations
to: Chief, USDA/Natural Resources
Conservation Service, P.O. Box 2890,
Washington, D.C. 20013.

FOR FURTHER INFORMATION CONTACT:
George Bluhm, Designated Federal
Official, telephone (530) 752—-1018, fax
(530) 752-1552, email
bluhm@crocker.ucdavis.edu. To obtain
form AD-755 ONLY contact Jeff
Graham, NRCS Agricultural
Climatologist via phone at (202) 720-
1858 or email at jeff.graham@usda.gov.

SUPPLEMENTARY INFORMATION:
Task Force Purpose

As required by Section 391 of the
Federal Agriculture Improvement and
Reform Act of 1996, the Chief of the
Natural Resources Conservation Service
(NRCS) shall establish a task force to
review research results by any Federal
agency that addresses air quality issues
related to agriculture or agriculture
infrastructure. Recommendations from
the Task Force will be provided to the
Secretary of Agriculture for guidance on
air quality policy implementations. The
requirements of the Federal Advisory
Committee Act (FACA) apply to this
Task Force.

The Task Force will:

1. Review research on agricultural air
quality supported by Federal agencies;

2. Base recommendations to the
Secretary of Agriculture upon sound
scientific findings after adequate peer
review and taking into account
economic feasibility;

3. Work to ensure intergovernmental
(Federal, state and local) coordination to
establish policy for agriculture air
quality and to avoid duplication; and

4. To the extent practical, assist
Federal agencies correct their erroneous
data with respect to agriculture air
quality.

Task Force Membership

The Task Force will be made up of
United States citizens. The Task Force
will be composed of:

1. Individuals with expertise in
agricultural air quality and/or
agricultural production;

2. Individuals representing regional
air quality concerns;

3. Representatives of institutions with
expertise in air quality impacts on
human health;

4. Five representatives from
commodity groups having expertise in
production agriculture;

5. Six representatives from state or
local agencies having expertise in
agriculture and air quality; and

6. An atmospheric scientist.

Task Force nominations must be in
writing and provide the appropriate
background documents required by
USDA policy, including form AD-755.
Previous nominees and current Task
Force members who wish to be
reappointed should update their
nominations and must provide a new
background disclosure form (AD-755) to
reaffirm their candidacy. Service as a
member of the Task Force shall not
constitute employment by, or the
holding of an office of, the United States
for the purpose of any Federal law.

A Task Force member shall serve for
a term of 2 years. No individual may
serve more than 2 consecutive 2-year
terms as a member of the Task Force. A
member of the Task Force shall receive
no compensation from the NRCS for
their service as a member of the Task
Force except as described below.

While away from home or regular
place of business of a member of the
Task Force, the member will be eligible
for travel expenses paid by the NRCS,
including per diem in lieu of
subsistence, at the same rate as a person
employed intermittently in the
government service is allowed under
section 5703 of title 5, United States
code.

Additional information about the
Task Force on Agricultural Air Quality
may be found on the World Wide Web
at http://www.nhg.nrcs.usda.gov/faca/
aaqtf.html.

Submitting Nominations

Nominations should be typed and
should include the following:

1. A brief summary of no more than
two pages explaining the nominee’s
suitability to serve on the Task Force on
Agricultural Air Quality.

2. Resume.

3. A completed copy of form AD-755.

Nominations should be sent to the
Chief of NRCS at the address listed
above, and be post marked no later than
October 2, 1998.

Equal Opportunity Statement

To ensure that recommendations of
the Task Force take into account the
needs of underserved and diverse
communities served by the Department,
membership shall include, to the extent
practicable, individuals representing
minorities, women and persons with
disabilities.

Dated: August 14, 1998.

Thomas A. Weber,

Deputy Chief for Science and Technology.
[FR Doc. 98-22452 Filed 8-19-98; 8:45 am]
BILLING CODE 3014-16-M

DEPARTMENT OF COMMERCE
Bureau of the Census

Survey of Income and Program
Participation (SIPP) Wave 10 of the
1996 Panel

ACTION: Proposed Collection; Comment
Request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other federal agencies to take
this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before October 19,
1998.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Michael McMahon,
Bureau of the Census, FOB 3, Room
3319, Washington, DC 20233-0001,
(301) 457-3819.

SUPPLEMENTARY INFORMATION:

l. Abstract

The Census Bureau conducts the SIPP
which is a household-based survey
designed as a continuous series of
national panels each lasting four years.
Respondents are interviewed once every
four months in monthly rotations.
Approximately 37,000 households are
in the current panel.

The SIPP represents a source of
information for a wide variety of topics
and allows information for separate
topics to be integrated to form a single,
unified data base so that the interaction
between tax, transfer, and other
government and private policies can be
examined. Government domestic policy
formulators depend heavily upon the
SIPP information concerning the
distribution of income received directly
as money or indirectly as in-kind
benefits and the effect of tax and
transfer programs on this distribution.
They also need improved and expanded
data on the income and general
economic and financial situation of the
U.S. population. The SIPP has provided
these kinds of data on a continuing basis
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since 1983 permitting levels of
economic well-being and changes in
these levels to be measured over time.

The survey is molded around a
central “core” of labor force and income
questions that will remain fixed
throughout the life of a panel. The core
is supplemented with questions
designed to answer specific needs, such
as obtaining information on taxes, the
ownership and contributions made to
IRA, Keogh, 401K plans, examining
patterns in respondent work schedules,
and child care arrangements. These
supplemental questions are included
with the core and are referred to as
“topical modules.”

The topical modules for the 1996
Panel Wave 10 collect information
about: (1) Annual Income and
Retirement Accounts, (2) Taxes, (3)
Child Care, and (4) Work Schedule.

Wave 10 interviews will be conducted
from April through July 1999.

1. Method of Collection

The SIPP is designed as a continuing
series of national panels of interviewed
households that are introduced every 4
years with each panel having a duration
of 4 years in the survey. All household
members 15 years old or over are
interviewed using regular proxy-
respondent rules. They are interviewed
a total of 12 times (12 waves) at 4-month
intervals making the SIPP a longitudinal
survey. Sample persons (all household
members present at the time of the first
interview) who move within the country
and reasonably close to a SIPP Primary
Sampling Unit will be followed and
interviewed at their new address.
Persons 15 years old or over who enter
the household after Wave 1 will be
interviewed; however, if these persons
move, they are not followed unless they
happen to move along with a Wave 1
sample person.

I11. Data

OMB Number: 0607-0813.

Form Number: SIPP/CAPI Automated
Instrument.

Type of Review: Regular.

Affected Public: Individuals or
Households.

Estimated Number of Respondents:
77,700.

Estimated Time Per Response: 30
minutes per person.

Estimated Total Annual Burden
Hours: 117,800.

Estimated Total Annual Cost: The
only cost to respondents is their time.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, United
States Code, Section 182.

IV. Request for Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: August 17, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of the Chief Information Officer.

[FR Doc. 98-22400 Filed 8-19-98; 8:45 a.m.]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Field Representative Exit
Questionnaire.

Form Number(s): BC-1294, BC—
1294(D).

Agency Approval Number: 0607—
0404.

Type of Request: Extension of a
currently approved collection.

Burden: 638 hours.

Number of Respondents: 2,660
households.

Avg Hours Per Response: BC-1294 (5
minutes), BC-1294(D) (15 minutes).

Needs and Uses: The tremendous
costs to replace interviewers who leave
the Census Bureau continue to grow.
Census Bureau interviewers collect data
for ongoing current surveys and for the
decennial census. These labor-intensive
operations require a unique
combination of technical knowledge
and interpersonal skills. Finding the
right person for the job is not easy and
retaining that person increasingly

presents an additional challenge. If
unchecked, interviewer turnover
spawns a cycle of recruiting and
training which is not only costly, but
perhaps harmful to data quality as well.
In a continuous effort to devise policies
and practices aimed at reducing
turnover among our field interviewing
staff the Census Bureau needs to collect
data on the reasons interviewers leave
the Bureau. The exit questionnaire helps
the Census Bureau identify specific
reasons for the turnovers. Based on the
survey results the Census Bureau can
develop both general and specific plans
to reduce turnover. If turnover can be
reduced, the skyrocketing costs of
recruiting, hiring, training, and
managing a large staff of census
interviewers can be reduced.

Approximately every month, a sample
of one-half of all interviewers who work
on current surveys (field
representatives) who voluntarily resign
within the sampling period will be
contacted by telephone to complete a
BC-1294 questionnaire. During the Year
2000, a sample of interviewers hired to
conduct the census (enumerators) who
have continuously been in a nonpay
status for a period of two weeks will be
contacted by telephone to complete a
BC-1294(D) questionnaire. The Form
BC-1294(D) will only be administered
in Fiscal Year 2000.

Affected Public: Individuals and
households.

Frequency: On occasion.
Respondent’s Obligation: Voluntary.

Legal Authority: Title 5, United States
Code, Section 3101, and Title 13, United
States Code, Section 23.

OMB Desk Officer: Nancy Kirkendall,
(202) 395-7313.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
DOC Forms Clearance Officer, (202)
482-3272, Department of Commerce,
room 5327, 14th and Constitution
Avenue, NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Nancy Kirkendall, OMB Desk
Officer, room 10201, New Executive
Office Building, Washington, DC 20503.

Dated: August 14, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of the Chief Information Officer.

[FR Doc. 98-22398 Filed 8-19-98; 8:45 am]
BILLING CODE 3510-07-P
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DEPARTMENT OF COMMERCE

Submission for OMB Review;
Comment Request

DOC has submitted to the Office of
Management and Budget (OMB) for
clearance the following proposal for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: American Community Survey
Group Quarters Screening Test.

Form Number(s): ACS-2(GQ).

Agency Approval Number: 0607—

836.

Type of Request: Revision of a
currently approved collection.

Burden: 300 hours.

Number of Respondents: 900.

Avg. Hours Per Response: 20 minutes.

Needs and Uses: In 1999 the
American Community Survey (ACS)
will be conducted in 53 counties. Data
from the ACS will determine the
feasibility of a continuous measurement
system that provides socioeconomic
data on a continual basis throughout the
decade. The Census Bureau must
provide a sample of persons residing in
Group Quarters (GQs) the opportunity to
be interviewed for the ACS. GQs
include places such as student dorms,
correctional facilities, hospitals, nursing
homes, shelters, and military quarters.
Obtaining characteristic information
from the GQs will ensure that we
include the necessary people residing at
GQs in the 1999 ACS.

A GQ screening operation is being
conducted in conjunction with 1998
ACS activities. This request revises the
existing GQ clearance for use in the
1999 ACS. Major changes are in the
estimated number of respondents and in
the estimated time per response. In 1998
we are screening a sample of the GQs in
eight counties. In 1999 we will screen
a sample of the GQs in 53 counties.
After completing one-third of the 1998
screening, we have learned that
screening averages about 20 minutes per
response instead of 10 minutes as
originally estimated. In 1999 we will
use the same questionnaire for screening
that we are using in 1998, Form ACS—
2(GQ), ACS GQ Screening.

This screening operation will serve to
update information we already have on-
hand about the GQ and its residency,
tell us if the GQ is within scope for ACS
enumeration, and, most importantly,
allow us to determine if a mail
enumeration of the residents is possible.
If a mail enumeration is not possible,
face-to-face interviews with GQ
residents will be necessary.

Affected Public: Businesses or other
for-profit organizations, not-for-profit
institutions, farms.

Frequency: One time.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13 U.S.C.,
Section 182.

OMB Desk Officer: Nancy Kirkendall,
(202) 395-7313.

Copies of the above information
collection proposal can be obtained by
calling or writing Linda Engelmeier,
DOC Forms Clearance Officer, (202)
482-3272, Department of Commerce,
room 5327, 14th and Constitution
Avenue, NW, Washington, DC 20230.

Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to Nancy Kirkendall, OMB Desk
Officer, room 10201, New Executive
Office Building, Washington, DC 20503.

Dated: August 14, 1998.
Linda Engelmeier,

Departmental Forms Clearance Officer, Office
of the Chief Information Officer.

[FR Doc. 98-22399 Filed 8-19-98; 8:45 am]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
Bureau of Export Administration

President’s Export Council
Subcommittee on Encryption; Notice
of Recruitment of Private-Sector
Members

SUMMARY: The President’s Export
Council Subcommittee on Encryption
(PECSENC) advises the U.S.
Government on matters and issues
pertinent to the Export Administration
Act of 1979, as amended; the Export
Administration Regulations; and related
statutes and regulations on policies
regarding commercial encryption
products. The PECSENC draws on the
expertise of its members to provide
advice and make recommendations on
ways to minimize the possible adverse
impact of commercial encryption policy
on U.S. industry while protecting U.S.
national security and fostering U.S.
foreign policy goals, including public
safety of U.S. citizens at home and
abroad.

The PECSENC is composed of high-
level representatives from business,
academia, and law enforcement
representing diverse points of view on
current commercial encryption policies,
laws, and regulations.

PECSENC members are appointed by
the Secretary of Commerce and serve at
the Secretary’s discretion. The
membership reflects the Department’s

commitment to attaining balance and
diversity. PECSENC members must
obtain secret-level clearances prior to
appointment. These clearances are
necessary so that members can be
permitted access to relevant classified
information needed in formulating
recommendations to the President and
the U.S. Government. The PECSENC
meets 4 to 6 times per year. Members of
the Subcommittee will not be
compensated for their services. The
PECSENC is seeking approximately
seven private-sector members with
senior expertise in the field of
commercial encryption policy. Please
send a fact sheet on your firm and a
resume. We will use these documents to
determine your activity in the area of
concern. Materials may be faxed to the
number below.

Deadline: This request will be open
for 15 days from date of publication in
the Federal Register.

FOR FURTHER INFORMATION CONTACT: Ms.
Lee Ann Carpenter on (202) 482—2583.
Materials may be faxed to (202) 501—
8024, to the attention of Ms. Lee Ann
Carpenter.

Dated: August 14, 1998.
R. Roger Majak,

Assistant Secretary for Export
Administration.

[FR Doc. 98—-22443 Filed 8-19-98; 8:45 am]
BILLING CODE 3510-33-M

DEPARTMENT OF COMMERCE
International Trade Administration

Applications for Duty-Free Entry of
Scientific Instruments

Pursuant to Section 6(c) of the
Educational, Scientific and Cultural
Materials Importation Act of 1966 (Pub.
L. 89-651; 80 Stat. 897; 15 CFR part
301), we invite comments on the
question of whether instruments of
equivalent scientific value, for the
purposes for which the instruments
shown below are intended to be used,
are being manufactured in the United
States.

Comments must comply with 15 CFR
301.5(a) (3) and (4) of the regulations
and be filed within 20 days with the
Statutory Import Programs Staff, U.S.
Department of Commerce, Washington,
D.C. 20230. Applications may be
examined between 8:30 a.m. and 5:00
p.m. in Room 4211, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C.

Docket Number: 98-037. Applicant:
Finch University of Health Sciences,
The Chicago Medical School, 3333
Green Bay Road, North Chicago, IL
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60064—-3095. Instrument: Electrode
Puller, Model PD-5. Manufacturer:
Narishige Co., Japan. Intended Use: The
instrument will be used for
investigations of the cellular and
network properties of the nervous
system in the marine mollusk Tritonia
diomedea that underlie decision-making
and learning. Application accepted by
Commissioner of Customs: July 20,
1998.

Docket Number: 98—-038. Applicant:
The Salk Institute for Biological Studies,
10010 North Torrey Pines Road, La
Jolla, CA 92037. Instrument:
Diffractometer and X-Ray Generator,
Models DIP-2030H and MO6X.
Manufacturer: MAC Science Co., Ltd.,
Japan. Intended Use: The instrument is
intended to be used to collect x-ray
diffraction data from crystals made with
certain biological macromolecules in
order to study phenomena such as
signal transduction, ion conductance
and protein DNA recognition. The
experimental plan will consist of
purifying the proteins, crystallizing
them in an optimum condition in the
wet bench laboratory, then recording the
diffraction pattern using the x-ray
instrument and imaging plates system.
Application accepted by Commissioner
of Customs: July 24, 1998.

Docket Number: 98—039. Instrument:
Laser Optics, Version 2. Manufacturer:
Radiant Dyes Laser Accessories, GmbH,
Germany. Docket Number: 98—-040.
Instrument: Laser, Model SL404G-10.
Manufacturer: Spectron Laser Systems,
United Kingdom. Applicant: Princeton
University, Purchasing Department,
Armory Building, 110 Washington
Road, Princeton, NJ 08544. Intended
Use: The instruments will be used for
studies of the atmospheric constituents
sulfuric acid and water. Experiments
will consist of mixing sulfuric acid and
water vapors and ionizing them with
multi-photon ionization using the Nd-
YAG and dye lasers to determine the
rate of formation of particles from
sulfuric acid and water mixtures.
Applications accepted by Commissioner
of Customs: July 30, 1998.

Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 98-22437 Filed 8-19-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

University of California, San Diego;
Notice of Decision on Application for
Duty-Free Entry of Scientific
Instrument

This decision is made pursuant to
Section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89—
651, 80 Stat. 897; 15 CFR part 301).
Related records can be viewed between
8:30 A.M. and 5:00 P.M. in Room 4211,
U.S. Department of Commerce, 14th and
Constitution Avenue, N.W.,
Washington, D.C.

Docket Number: 98—031. Applicant:
University of California, San Diego, La
Jolla, CA 92093-0358. Instrument:
Electron Beam Evaporation Source.
Manufacturer: Oxford Applied
Research, United Kingdom. Intended
Use: See notice at 63 FR 35911, July 1,
1998.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides: (1) four pockets to be used
with three rods for simultaneous
evaporation of three elements and (2)
built-in flux monitors for each pocket.
The National Institute of Standards and
Technology advises that (1) these
capabilities are pertinent to the
applicant’s intended purpose and (2) it
knows of no domestic instrument or
apparatus of equivalent scientific value
to the foreign instrument for the
applicant’s intended use (comparable
case).

We know of no other instrument or
apparatus of equivalent scientific value
to the foreign instrument which is being
manufactured in the United States.
Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 98-22438 Filed 8-19-98; 8:45 am]
BILLING CODE 3510-DS-P

COMMODITY FUTURES TRADING
COMMISSION

Chicago Board of Trade: Proposed
Amendments to the Wheat Futures
Contract Regarding Vomitoxin in
Deliverable Wheat

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of proposed contract
market rule change.

SUMMARY: The Chicago Board of Trade
(CBT or Exchange) has submitted
amendments to its wheat futures
contract that would permit receivers of
wheat futures deliveries to require that
wheat loaded out from delivery
warehouses have a vomitoxin content of
no more than 5 parts per million. The
Commission has determined to request
public comment on the proposed CBT
rule based upon its finding that the
proposed rule is of major economic
significance within the meaning of
section 5a(a)(12) of the Commodity
Exchange Act (Act) and that its
publication is in the public interest and
will assist the Commission in
considering the views of interested
persons.

DATE: Comments must be received on or
before September 21, 1998.

ADDRESSES: Interested persons should
submit their views and comments to
Jean A. Webb, Secretary, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street, NW,
Washington, DC 20581. In addition,
comments may be send by facsimile
transmission to facsimile number (202)
418-5521, or by electronic mail to
secretary@cftc.gov. Reference should be
made to the CBT wheat futures contract
vomitoxin proposal.

FOR FURTHER INFORMATION CONTACT:
Please contact Fred Linse of the
Division of Economic Analysis,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW, Washington, DC
20581, telephone (202) 418-5273,
facsimile number (202) 418-5527, or
electronically at flinse@cftc.gov.
SUPPLEMENTARY INFORMATION: Currently,
the CBT futures contract contains no
provisions relating to vomitoxin in
deliverable wheat. The proposed CBT
amendments would provide the parties
that receive delivery of wheat under the
futures contract may request that the
wheat loaded out from the delivery
warehouse contain no more than 5 parts
per million of the fungus
deoxynivalenol (vomitoxin). Under the
proposed amendments, the delivery
receiver would be required to pay for
inspection of the delivery wheat for
vomitoxin content, with such inspection
being done at the time of load out by the
Federal Grain Inspection Service or by
a third party inspection service which is
mutually agreeable to the delivery
receiver and the deliverer.

The Exchange plans to implement the
proposed amendments on September 1,
1999. Under the proposed
implementation plan, CBT registered
warehouse receipts issued prior to
September 1, 1999 will be deliverable
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after that date only if the warehouse
operator certifies on the warehouse
receipt that the delivery receiver may
request that wheat loaded out from the
delivery warehouse have a vomitoxin
content of no more than 5 parts per
million. Holders of warehouse receipts
issued prior to September 1, 1999 who
request that the warehouse receipts be
reissued or endorsed to comply with the
vomitoxin standard will be liable to
warehouse operators for a maximum of
two cents per bushel as compensation
for the cost of bringing delivery wheat
underlying such receipts into
compliance with the proposed standard.
The Exchange has noted that the
September and December 1999 contract
months have been listed for trading with
a special indicator to indicate that
deliveries against these contract months
be subject to the proposed vomitoxin
limit, pending approval by the
Commission. The price adjustment to
outstanding warehouse receipts will
affect their price and might have an
effect on the pricing of existing
positions in contract months that
currently are listed for trading. The
potential of a proposed rule change to
affect a contract’s pricing is one of the
bases used by the Commission in
determining whether a proposed rule
change is of major economic
significance within the meaning of
section 5a(a)(12) of the Act and must be
published for public comment under
that section of the Act.?

In support of the proposed
amendments, the CBT reasons that the
amendments will provide certainty to
market users regarding the maximum
level of vomitoxin in futures delivery
wheat and will maintain the integrity of
the futures contract as a pricing and
hedging medium. In this regard, the
Exchange notes that vomitoxin is
associated with gastrointestinal illnesses
in humans and animals and is subject to
Federal Food and Drug Administration
(FDA) advisory levels. The CBT notes
that the current FDA advisory level for

11t should be noted that section 5a(a)(12) of the
Act, which requires the Commission to publish
proposed rules of ““major economic significance,”
does not define the meaning of that term. Moreover,
section 5a(a)(12) provides that the Commission’s
determination that proposed exchange rules are of
major economic significance under that section is
final and not subject to judicial review. The
Commission staff has interpreted the meaning of
““major economic significance’ broadly as proposed
rules which may have an effect on the pricing of
a contract, on the value of existing contracts, on a
contract’s hedging or price basing utility, or on
deliverable supplies. Section 5a(a)(12) does not
define rules of “‘major economic significance” based
upon a specific dollar impact on the economy or
other such measures used in other statutes, such as
those used in determining whether an agency rule
is a “major rule” under 5 U.S.C. section 804(2).

vomitoxin is finished wheat products to
be consumed by humans is not more
than 1 part per million. For animals, the
advisory level is no more than 10 parts
per million for cattle and chicken, with
a recommendation that the ingredients
not exceed 50 percent of the diet, 5 parts
per million for swine, with a
recommendation that the ingredients
constitute no more than 20 percent of
the diet, and 5 parts per million for all
other animals with a recommendation
that the ingredients not exceed 40
percent of the diet. The CBT indicates
that the FDA determined not to specify
an advisory level for raw wheat used to
produce finished wheat products for
human consumption, since wheat
millers can reduce vomitoxin in
finished products from that found in
raw wheat.

The Exchange notes that, in the wheat
cash market, users and merchandisers
purchase wheat with a maximum
vomitoxin guarantee when there is
concern about vomitoxin in the wheat
crop or in carryover stocks. The CBT
indicated that, while the maximum
level of vomitoxin permitted in cash
market transactions varies from year to
year, the proposed level of 5 parts per
million falls within the range of
maximum levels accepted by buyers in
recent years. The Exchange also noted
that the proposed vomitoxin standard is
consistent with U.S. Department of
Agriculture regulations which specify a
maximum vomitoxin content of 5 parts
per million for wheat eligible for
nonrecourse loans. Finally, the CBT
notes that, by segregating inbound
wheat receipts, and by blending and
cleaning the wheat, warehouse
operators will be able to provide for
adequate deliverable supplies of wheat
in crop years when vomitoxin levels are
above 5 parts per million.

The proposed amendments were
submitted pursuant to the Commission’s
45-day fast track procedures for
streamlining the review of futures
contract rule amendments and new
contract approvals (62 FR 10434). In
light of the nature of the rule and the
time of year, a longer comment period
is more appropriate than fast track
consideration would permit.
Accordingly, the CBT has requested that
the proposal be removed from Fast
Track consideration, and the
Commission has determined to publish
for public comment notice of the
availability of the proposed
amendments for 30 days.

Copies of the proposed amendments
will be available for inspection at the
Office of the Secretariat, Commodity
Futures Trading Commission, Three
Lafayette Center, 1155 21st Street, NW,

Washington, DC 20581. Copies of the
proposed amendments can be obtained
through the Office of the Secretariat by
mail at the above address, by telephone
at (202) 418-5100, or via the internet on
the CFTC website at “www.cftc.gov”
under “What’s Pending”.

Other materials submitted by the CBT
may be available upon request pursuant
to the Freedom of Information Act (5
U.S.C. 552) and the Commission’s
regulations thereunder (17 CFR part 145
(1987)), except to the extent they are
entitled to confidential treatment as set
forth in 17 CFR 145.5 and 145.9.
Requests for copies of such materials
should be made to the FOI, Privacy and
Sunshine Act Compliance Staff of the
Office of the Secretariat at the
Commission’s headquarters in
accordance with 17 CFR 145.7 or 145.8.

Any person interested in submitting
written data, views, or arguments on the
proposed amendments, or with respect
to other materials submitted by the CBT,
should send such comments to Jean A.
Webb, Secretary, Commodity Futures
Trading Commission, Three Lafayette
Center, 1155 21st Street, NW,
Washington, DC 20581 by the specified
date.

Issued in Washington, DC, on August 14,
1998.

Catherine D. Dixon,

Assistant Secretary of the Commission.

[FR Doc. 98-22413 Filed 8-19-98; 8:45 am]
BILLING CODE 6351-01-M

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

State Energy Advisory Board, Open
Meeting

Pursuant to the provisions of the
Federal Advisory Committee Act (Pub.
L. No. 92-463; 86 Stat. 770), notice is
hereby given of the following meeting:

Name: State Energy Advisory Board.

Date and Time: September 24, 1998
from 9:00 am to 5:00 pm, and September
25, 1998 from 9:00 am to 12:00 pm.

Place: The Canterbury Hotel-Union
Square, 750 Sutter Street, San Francisco,
CA 94109, 212-474-1452.

FOR FURTHER INFORMATION CONTACT:
William J. Raup, Office of Building
Technology, State, and Community
Programs, Energy Efficiency and
Renewable Energy, U.S. Department of
Energy, Washington, DC 20585,
Telephone 202/586-2214.
SUPPLEMENTARY INFORMATION:

Purpose of the Board: To make
recommendations to the Assistant



Federal Register/Vol. 63, No. 161/ Thursday, August 20, 1998/ Notices

44611

Secretary for Energy Efficiency and
Renewable Energy regarding goals and
objectives and programmatic and
administrative policies, and to
otherwise carry out the Board’s
responsibilities as designated in the
State Energy Efficiency Programs
Improvement Act of 1990 (Pub. L.
No0.101-440).

Tentative Agenda: Briefings on, and
discussions of:

« Federal efforts to market energy
efficiency and renewable energy
technologies.

 |ssues related to Electric Utility
Industry restructuring and financing.

« The transportation sector, its
progress, and next steps in energy
efficient technologies.

Public Participation: The meeting is
open to the public. Written statements
may be filed with the Board either
before or after the meeting. Members of
the public who wish to make oral
statements pertaining to agenda items
should contact William J. Raup at the
address or telephone number listed
above. Requests to make oral
presentations must be received five days
prior to the meeting; reasonable
provision will be made to include the
statements in the agenda. The Chair of
the Board is empowered to conduct the
meeting in a fashion that will facilitate
the orderly conduct of business.

Minutes: The minutes of the meeting
will be available for public review and
copying within 30 days at the Freedom
of Information Public Reading Room,
1E-190, Forrestal Building, 1000
Independence Avenue, SW.,
Washington, DC, between 9 a.m. and 4
p.m., Monday through Friday, except
Federal holidays.

Issued at Washington, DC, on August 14,
1998.

Rachel M. Samuel,

Deputy Advisory Committee Management
Officer.

[FR Doc. 98-22417 Filed 8-19-98; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY
Energy Information Administration

Agency Information Collection Under
Review by the Office of Management
and Budget

AGENCY: Energy Information
Administration, Department of Energy.
ACTION: Submission for OMB review;
comment request.

SUMMARY: The Energy Information
Administration (EIA) has submitted the
energy information collections listed at

the end of this notice to the Office of
Management and Budget (OMB) for
review under provisions of the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13). The listing does not include
collections of information contained in
new or revised regulations which are to
be submitted under section
3507(d)(1)(A) of the Paperwork
Reduction Act, nor management and
procurement assistance requirements
collected by the Department of Energy
(DOE).

The entry contains the following
information: (1) collection numbers and
titles; (2) summary of the collection of
information (includes sponsor (i.e., the
DOE component)), current OMB
document number, type of request (new,
revision, extension, or reinstatement),
and response obligation (mandatory,
voluntary, or required to obtain or retain
benefits); (3) a description of the need
and proposed use of the information; (4)
description of the type of likely
respondents; and an (5) estimate of the
total annual reporting burden (average
hours per response times proposed
frequency of response per year times
estimated number of likely
respondents.)

DATES: Comments must be filed on or
before September 21, 1998. If you
anticipate that you will be submitting
comments but find it difficult to do so
within the time allowed by this notice,
you should advise the OMB DOE Desk
Officer listed below of your intention to
do so as soon as possible. The Desk
Officer may be telephoned at (202) 395—
3084. (Also, please notify the EIA
contact listed below.)

ADDRESSES: Address comments to the
Department of Energy Desk Officer,
Office of Information and Regulatory
Affairs, Office of Management and
Budget, 726 Jackson Place NW,
Washington, D.C. 20503. (Comments
should also be addressed to the
Statistics and Methods Group at the
address below.)

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Jay Casselberry,
Statistics and Methods Group, (EI-70),
Forrestal Building, U.S. Department of
Energy, Washington, D.C. 20585. Mr.
Casselberry may be telephoned at (202)
426-1116, FAX (202) 426-1081, or e-
mail at Jay.Casselberry@eia.doe.gov.

SUPPLEMENTARY INFORMATION: The
energy information collections
submitted to OMB for review were:

1. EIA-63A, “Annual Solar Thermal
Collector Manufacturers Survey,” and
EIA-63B, “Annual Photovoltaic
Module/Cell Manufacturers Survey”.

2. Energy Information Administration;
OMB No. 1905-0196; Extension of
Currently Approved Collection;
Mandatory

3. Forms EIA-63A and EIA-63B
collect data on the manufacture,
shipment, and importation of solar
thermal collectors and photovoltaic
modules/cells. The data are used by the
private sector, the renewable energy
industry, the DOE, and other
government agencies. Respondents are
U. S. companies that manufacture,
shipped, and/or imported solar thermal
collectors and/or photovoltaic modules
and cells.

4. Business or other for-profit.

5. 195 hours (3 hours per response
times 1 response per year times 65
respondents).

Statutory Authority: Section 3506(c)(2)(A)

of the Paperwork Reduction Act of 1995
(Pub. L. No. 104-13).

Issued in Washington, D.C., August 14,
1998.

Jay H. Casselberry,

Agency Clearance Officer, Statistics and
Methods Group, Energy Information
Administration.

[FR Doc. 98-22418 Filed 8-19-98; 8:45 am]

BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. SA98-101-000]

Continental Energy; Notice of Petition
for Adjustment

August 14, 1998.

Take notice that on August 6, 1998,
Russell Freeman (Freeman), d/b/a
Continental Energy (Continental), filed a
petition pursuant to section 502(c) of
the Natural Gas Policy Act of 1978, for
relief from making Kansas ad valorem
tax refunds to Northern Natural Gas
Company (Northern), Williams Gas
Pipelines Central, Inc., formerly:
Williams Natural Gas Company
(Williams), and Colorado Interstate Gas
Company (CIG). Freeman adds that
Amoco Production Company (Amoco)
shows Freeman and his working interest
partners as owing an additional but
unspecified refund amount. Absent
such relief, the refunds are required by
the Commission’s September 10, 1997
order, in Docket No. RP97-369-000 et
al,* on remand from the D.C. Circuit

1See 80 FERC 161,264 (1997); Order Denying
Rehearing issued January 28, 1998, 82 FERC
161,058 (1998).
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Court of Appeals.2 The September 10
order directed First Sellers to make
Kansas ad valorem tax refunds, with
interest, for the period from 1983 to
1988. Continental’s petition is on file
with the Commission and open to
public inspection.

Freeman states that he is 64 years old,
that his company [Continental] was a
small sole proprietorship, and that he
understands that he is not responsible
for the refunds owed by other working
interest owners. Freeman states,
however, that the principal he owes on
his own working interest share of the
refunds claimed by Northern, Williams
and CIG is significant, amounting to
nearly $100,000 ($98,299.36 to
Northern, $147.21 to Williams, and
$522.93 to CIG).

Freeman also states that he only has
a few wells left, and that they are either
losing money or barely breaking even.
According to Freeman, for the years
1995, 1996, and 1997, these wells
generated a total profit of just $9,269.36.
Freeman adds that he hopes to draw
approximately $1,100 per month in
Social Security in just over a year, and
he contends that paying the subject
refunds would wipe-out his retirement.
Accordingly, Freeman requests to be
relieved from making the subject
refunds on the grounds that to do so
would cause him to endure a special
hardship.

Any person desiring to be heard or to
make any protest with reference to said
petition should on or before 15 days
after the date of publication in the
Federal Register of this notice, file with
the Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426, a motion to
intervene or a protest in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214, 385.211,
385.1105, and 385.1106). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene
in accordance with the Commission’s
Rules.

David P. Boergers,

Secretary.

[FR Doc. 98-22382 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M

2Public Service Company of Colorado v. FERC,
91 F.3d 1478 (D.C. 1996), cert. denied, Nos. 96-954
and 96-1230 (65 U.S.L.W. 3751 and 3754, May 12,
1997).

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-350-001]

East Tennessee Natural Gas Company;
Notice of Compliance Filing

August 14, 1998.

Take notice that on August 10, 1998,
East Tennessee Natural Gas Company
(East Tennessee), P.O. Box 2511,
Houston, Texas 77252, filed Sub Fourth
Revised Sheet No. 176 for inclusion in
East Tennessee’s FERC Gas Tariff,
Second Revised Volume No. 1. East
Tennessee requests that this revised
tariff sheet be deemed effective August
1, 1998.

East Tennessee states that Sub Fourth
Revised Sheet No. 176 is filed in
compliance with the Commission’s July
24,1998 Letter Order issued in the
above-referenced docket and
incorporates by reference the Gas
Industry Standards Board Dataset 2.4.6
into East Tennessee’s tariff.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to this proceeding.
Copies of this filing are on file with the
Commission and available for public
inspection in the Public Reference
Room.

David P. Boergers,

Secretary.

[FR Doc. 98-22381 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-267-000]

Eastern Shore Natural Gas Company;
Notice of Interruptible Revenue
Sharing Report

August 14, 1998.

Take notice that on June 29, 1998,
Eastern Shore Natural Gas Company
(Eastern Shore) tendered for filing with
the Federal Energy Regulatory
Commission an Interruptible Revenue
Sharing Report showing the IT credits

applied to each customer’s June 1998
demand invoice issued July 1, 1998.

Eastern Shore states that the revenue
credits, which were calculated for the
period from November, 1997 through
March, 1998, totaled $24,270 including
interest of $552.

Any person desiring to be heard or to
protest such filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). All such motions and protests
should be filed on or before August 21,
1998. Protests will be considered by the
Commission to determine the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceedings. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection.

David P. Boergers,

Secretary.

[FR Doc. 98-22377 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-720-000]

Florida Gas Transmission Company;
Notice of Application

August 14, 1998.

Take notice that on August 11, 1998,
Florida Gas Transmission Company
(Applicant), 1400 Smith Street,
Houston, Texas 77002, filed in Docket
No. CP98-720-000 an abbreviated
application pursuant to Section 7(b) of
the Natural Gas Act, as amended, and
Section 157.18 of the Federal Energy
Regulatory Commission’s (Commission)
regulations thereunder, for permission
and approval to authorize Applicant to
abandon by sale to Denbury Resources,
Inc., as non-jurisdictional facilities, the
Lake Facilities consisting of 1.5 miles of
ten-inch Lake Chicot Lateral from the
Denbury Production Platform to the
connection of the Lake Mongoulois
Lateral, 4.7 miles of the eight-inch Lake
Mongoulois Lateral, 7.3 miles of the
eight-inch Lake Fausse Point Lateral,
and miscellaneous piping and valves
connecting the field compressor site at
Milepost 15.2, all located in St. Martin
and Iberia Parishes, Louisiana and all as
more fully set forth in the application
which is on file with the Commission
and open to public inspection.
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Applicant states that upon
abandonment and sale to Denbury, the
capital and operating costs of the
facilities will be removed from
Applicant’s rate base and cost-of-
service, and there will be no stranded
facility costs associated with the
proposed abandonment. Applicant
further states that it will analyze the
economic advantages and disadvantages
of repairing the remaining portions of
the Lake Chicot Lateral at Bayou Sorrel
and take the appropriate action at a later
date.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before August
24, 1998, file with the Federal Energy
Regulatory Commission, 888 First
Street, NE, Washington, DC 20426, a
petition to intervene or a protest in
accordance with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding.

Any person wishing to become a party
to the proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission’s Rules

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission on this application if no
petition to intervene is filed within the
time required herein, and if the
Commission on its own review of the
matter finds that the abandonment is
required by the public convenience and
necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on its motion believes that
a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provided
for, unless otherwise advised, it will be
unnecessary for Applicant to appear or
be represented at the hearing.

David P. Boergers,

Secretary.

[FR Doc. 98-22373 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP97-183-001]

MIGC, Inc.; Notice of Petition To
Amend

August 14, 1998.

Take notice that on August 6, 1998,
MIGC, Inc. (MIGC), 1100 H Street, N.W.,
Washington, D.C. 20080, filed in Docket
No. CP97-183-001 a petition pursuant
to Section 7(c) of the Natural Gas Act to
amend its certificate issued in Docket
No. CP97-183-000, authorizing MIGC to
modify the operation of the compressors
authorized for installation at the Hilight
Processing Plant in Campbell County,
Wyoming, all as more fully set forth in
the petition on file with the Commission
and open to public inspection.

MIGC proposes to operate
simultaneously the two compressors
authorized in Docket No. CP97-183-000
by order issued May 27, 1997. In that
order MIGC was authorized to operate
one compressor as the primary
compressor and one as the backup,
without operating both simultaneously.
It is stated that MIGC has determined
since that time that increased volumes
of coal seam gas flowing into its system
require increased compression.
Therefore, MIGC requests amended
authorization to operate both
compressors at half load to provide the
additional compression capacity. It is
stated that this would ensure
continuous compression at the Hilight
Plant in the event that one of the two
engines were shut down unexpectedly.
It is asserted that no construction or
modification of facilities will be
required to effectuate the proposal. It is
further asserted that MIGC’ system
throughput would not be impacted.

Any person desiring to be heard or to
make any protest with reference to said
petition to amend should on or before
August 24, 1998, file with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, a motion to intervene or a protest
in accordance with the requirements of
the Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the Natural
Gas Act (18 FR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding. Any person wishing
to become a party to a proceeding or to
participate as a party in any hearing
therein must file a motion to intervene

in accordance with the Commission’s
Rules.

David P. Boergers,

Secretary.

[FR Doc. 98-22369 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-713-000]

National Fuel Gas Supply; Notice of
Request Under Blanket Authorization

August 14, 1998.

Take notice that on August 7, 1998,
National Fuel Gas Supply Corporation
(National), 10 Lafayette Square, Buffalo,
New York 14203, filed in Docket No.
CP98-713-000 a request pursuant to
Sections 157.205 and 157.211 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205,
157.211) for authorization to construct
and operate a new residential sales tap
in Erie County, Pennsylvania under
National’s blanket certificate issued in
Docket No. CP83—4-000 pursuant to
Section 7 of the Natural Gas Act, all as
more fully set forth in the request that
is on file with the Commission and open
to public inspection.

National proposes to construct and
operate a new sales tap for delivery of
approximately 150 Mcf of gas annually
to National Fuel Gas Distribution
Corporation. National further states that
the proposed tap will be located in its
Line L. National estimates that the cost
of construction will be $1,500, for
which National will be reimbursed.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed to
be authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

David P. Boergers,

Secretary.

[FR Doc. 98-22371 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-708-000]

NorAm Gas Transmission Company;
Notice of Request Under Blanket
Authorization

August 14, 1998.

Take notice that on August 4, 1998, as
supplemented on August 10, 1998,
NorAm Gas Transmission Company
(NorAm), 1111 Louisiana Street,
Houston, Texas, filed in Docket No.
CP98-708-000 a request pursuant to
Sections 157.205, and 157.211 of the
Commission’s Regulations under the
Natural Gas Act (18 CFR 157.205 and
157.211(b)) for authorization to install a
delivery tap and related facilities to
deliver increased volumes of gas to an
existing customer, Cross Oil Refining
and Marketing, Inc. (Cross), located in
Union County, Arkansas. Specifically,
NorAm proposes to install a 4-inch tap
on its Line K and to construct 2.4 miles
of 6-inch pipe (Line KT-10), under the
blanket certificate issued and amended
in Docket Nos. CP82-384—-000 and
CP82-384-001, all as more fully set
forth in the request which is on file with
the Commission and open to public
inspection.

NorAm states that these new facilities
will allow peak day and annual
deliveries of 4,000 Dth and 1,460,000
Dth, respectively. NorAm estimates the
cost of construction to be $295,000, and
states that Cross will reimburse NorAm
for 50% of the total cost of these
facilities. Currently, NorAm serves
Cross’ refinery through a delivery tap
located on Line HM-18, a 4-inch
diameter, low pressure, lateral line
which is only capable of delivering only
3,000 Dth per day.

Cross has executed an amendment to
its firm transportation agreement to
provide for a new contract demand total
of 4,000 Dth per day and to establish
Line KT-10 as the new primary delivery
point. NorAm states that it will make
minor modifications to the existing
meter station to allow for higher
pressure gas to be delivered to Cross.
According to NorAm, Line HM-18 will
stay in service as a backup source of
delivery. NorAm states that it has
sufficient capacity to accomplish the
deliveries without detriment or
disadvantage to its other customers.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice

of intervention and pursuant to Section
157.205 of the Regulations under the
Natural Gas Act (18 CFR 157.205) a
protest to the request. If no protest is
filed within the time allowed therefor,
the proposed activity shall be deemed
authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

David P. Boergers,

Secretary.

[FR Doc. 98-22370 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-715-000]

Northern Natural Gas Company; Notice
of Request Under Blanket
Authorization

August 14, 1998.

Take notice that on August 10, 1998,
Northern Natural Gas Company
(Northern), 1111 South 103rd Street,
Omaha, Nebraska 68124—1000, filed a
request with the Commission in Docket
No. CP98-715-000, pursuant to
Sections 157.205 and 157.212 of the
Commission’s Regulations under the
Natural Gas Act (NGA) for authorization
to install and operate a new delivery
point and appurtenant facilities, located
in Yoakum County, Texas, authorized in
blanket certificate issued in Docket No.
CP82-401-000, all as more fully set
forth in the request on file with the
Commission and open to public
inspection.

Northern proposes to install and
operate a new delivery point and
appurtenant facilities to provide natural
gas transportation service to Golden
Spread Electric Cooperative, Inc.,
Electric Generating Cooperative, Inc.
and Denver City Energy Associates, L.P.
(hereinafter referred to as Golden
Spread). Northern would install two (2)
taps at its Plains Compressor Station
plus install EFM and scada equipment
at a downstream measurement/
interconnect point between Northern’s
and Golden Spread’s facilities. Northern
states that service would be provided to
Golden Spread pursuant to currently
effective throughput service
agreement(s). Northern reports that
Golden Spread has requested the
proposed delivery point to provide fuel
for its Mustang Plant.

Northern further reports that the
volumes to be delivered to Golden
Spread would be 90,000 MMBtu on a
peak day and 16,420,000 MMBtu on an
annual basis. Northern estimates a
facility cost of approximately $132,000
which would be reimbursed by Golden
Spread. Golden Spread would construct
or cause to be constructed,
approximately 0.6 miles of pipeline
from the taps to the proposed delivery
point at its own expense.

Any person or the Commission’s staff
may, within 45 days after the
Commission has issued this notice, file
pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to Section
157.205 of the Regulations under the
NGA (18 CFR 157.205) a protest to the
request. If no protest is filed within the
allowed time, the proposed activity
shall be deemed to be authorized
effective the day after the time allowed
for filing a protest. If a protest is filed
and not withdrawn within 30 days after
the time allowed for filing a protest, the
instant request shall be treated as an
application for authorization pursuant
to Section 7 of the NGA.

David P. Boergers,

Secretary.

[FR Doc. 98-22372 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-319-001]

PG&E Gas Transmission, Northwest
Corporation; Notice of Compliance
Filing

August 14, 1998.

Take notice that on August 11, 1998,
PG&E Gas Transmission, Northwest
Corporation (PG&E GT-NW) tendered
for filing as part of its FERC Gas Tariff,
First Revised Volume No. 1-A,
Substitute Second Revised Sheet No.
81A.04, to be effective August 1, 1998.

PG&E GT-NW asserts the purpose of
this filing is to comply with the
Commission’s July 27, 1998 Letter Order
in this Docket.

PG&E GT-NW further states a copy of
this filing has been served upon its
jurisdictional customers and interested
state regulatory agencies.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
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Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Secretary.

[FR Doc. 98-22380 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-12-003]

Williams Gas Pipelines Central, Inc.;
Notice of Proposed Changes in FERC
Gas Tariff

August 14, 1998.

Take notice that on August 10, 1998,
Williams Gas Pipelines Central, Inc.
(Williams), tendered for filing the
following tariff sheets to become part of
its FERC Gas Tariff:

Williams Gas Pipelines Central, Inc.
Original Volume No. 1, April 6, 1998

Substitute Original Sheet Nos. 36 and 37
Williams Natural Gas Company

Second Revised Volume No. 1, November 1,
1997

Second Substitute Second Revised Sheet No.
8E and 8F

Williams states that it made a filing
on January 9, 1998, in the above
referenced docket, to respond to
Commission Staff’s December 30, 1997,
data request. The filing included
Williams’ final corrections to the
MDTQ’s and customer allocations
included in its October 1, 1997, filing.
By Order issued July 30, 1998, the
Commission concluded that the
corrected MDTQ’s and customer
allocations were correct, and directed
Williams to file revised tariff sheets
reflecting these MDTQ’s and customer
allocations. The instant filing is being
made to comply with the order.

Williams states that a copy of its filing
was served on all participants listed on
the service lists maintained by the
Commission in the dockets referenced
above and on all of Williams’
jurisdictional customers and interested
state commissions.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,

888 First Street, NE, Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Secretary.

[FR Doc. 98-22375 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-105-009]

Williams Gas Pipelines Central, Inc.;
Notice of Proposed Changes in FERC
Gas Tariff

August 14, 1998.

Take notice that on August 10, 1998,
Williams Gas Pipelines Central, Inc.
(Williams), tendered for filing to become
part of its FERC Gas Tariff, Original
Volume No. 1, the following tariff
sheets, with the proposed effective date
of May 1, 1998:

Substitute First Revised Sheet Nos. 269 and
270

Williams states that it made a filing
on April 30, 1998, in the above
referenced docket. By Order On
Rehearing and Compliance Filing issued
July 30, 1998, the Commission directed
Williams to file (1) additional
information required by the order, and
(2) revised tariff sheets conforming to
the order, within 10 days after the order
issued. The instant filing is being made
to comply with the order.

Williams states that a copy of its filing
was served on all participants listed on
the service lists maintained by the
Commission in the dockets referenced
above and on all of Williams’
jurisdictional customers and interested
state commissions.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission

in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Secretary.

[FR Doc. 98-22376 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-269-001]

Wyoming Interstate Company, Ltd.;
Notice of Tariff Compliance Filing

August 14, 1998.

Take notice that on August 10, 1998,
Wyoming Interstate Company, Ltd.
(WIC), Post Office Box 1087, Colorado
Springs, Colorado 80944, tendered for
filing to become part of its FERC Gas
Tariff, First Revised Volume No. 1:
Substitute Third Revised Sheet No. 14C,
Seventh Revised Sheet No. 15, Sixth
Revised Sheet No. 15A, Third Revised
Sheet No. 15B, and Sixth Revised Sheet
No. 28 to be effective August 1, 1998.

WIC states that the purpose of this
compliance filing is to remove Standard
4.3.4 from the reference on Sheet No.
14C. WIC has also included GISB
Standard No. 5.3.30 version 1.2 in the
Tariff all as required in the Order issued
July 29, 1998 in Docket No. RP98-269—
000.

Any person desiring to protest this
filing should file a motion to intervene
or protest with the Federal Energy
Regulatory Commission, 888 First
Street, NE, Washington, DC, 20426, in
accordance with Section 385.214 and
Section 385.211 of the Commission’s
Regulations. All such motions or
protests must be filed as provided in
Section 154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

David P. Boergers,

Secretary.

[FR Doc. 98—-22378 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RP98-270-002]

Young Gas Storage Company, Ltd.;
Notice of Tariff Compliance Filing

August 14, 1998.

Take notice that on August 10, 1998,
Young Gas Storage Company, Ltd.
(Young), Post Office Box 1087, Colorado
Springs, Colorado 80944, tendered for
filing to become part of its FERC Gas
Tariff: Sub Second Revised Sheet No.
48B, Fifth Revised Sheet No. 58, Fourth
Revised Sheet No. 59, Fourth Revised
Sheet No. 60, Fourth Revised Sheet No.
61, Fifth Revised Sheet No. 62, Fifth
Revised Sheet No. 63, and Second
Revised Sheet No. 63A to be effective
August 1, 1998.

Young states that the purpose of this
compliance filing is to delete GISB
Standard 4.3.4 and to include GISB
Standard 5.3.30 in its Tariff as required
in the July 30, 1998 Order in Docket No.
RP98-270-000.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceedings.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

David P. Boergers,

Secretary.

[FR Doc. 98-22379 Filed 8-19-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC96-19-035, et al.]

California Independent System
Operator Corporation, et al.; Electric
Rate and Corporate Regulation Filings

August 7, 1998.

Take notice that the following filings
have been made with the Commission:

1. California Independent System
Operator Corporation

[Docket Nos. EC96—19-035 and ER96-1663—
036]

Take notice that on August 4, 1998,
the California Independent System
Operator Corporation, filled with the
Federal Energy Regulatory Commission,
a Market Notice which alerts Market
Participants that the 1ISO will accept
bids and self-provision of external
imports of Spinning Reserve, Non-
Spinning Reserve and Replacement
Reserve from Ancillary Service
resources located outside of the ISO’s
control area for Wednesday’s Day-
Ahead Market for Operating Day
Thursday, August 6, 1998. The ISO will
accept bids for the Hour-Ahead market
upon closing of the Day-Ahead Market.
The ISO has also posted the Market
Notice on the ISO Home Page. The 1ISO
is providing this notice pursuant to its
transmittal letter accompanying
Amendment No. 10, which amends the
ISO Tariff and Protocols (the ISO’s
FERC Electric Tariff, Original Volume
No. 1) and the Commission’s July 31,
1998, Order accepting Amendment No.
10 for filing.

Comment date: August 24, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

2. Main Public Service Company

[Docket No. ER98-3741-000]

Take notice that on July 15, 1998,
Maine Public Service Company
submitted a Quarterly Report of
Transactions for the period April 1
through June 30, 1998. This filing was
made in compliance with Commission
orders dated May 31, 1995 (Docket No.
ER95-851) and April 30, 1996 (Docket
No. ER96-780).

Comment date: August 20, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

3. Toledo Edison Company
[Docket No. ER98-3929-000]

Take notice that on July 27, 1998,
Toledo Edison Company tendered for
filing its quarterly report for the period
April 1, 1998 through June 39, 1998.

Comment date: August 21, 1998, in

accordance with Standard Paragraph E
at the end of this notice.

4. Central Illinois Light Company

[Docket No. ER98-3978-000]

Take notice that on July 10, 1998,
Central Illinois Light Company (CILCO),
tendered for filing a report for the
quarter ending June 30, 1998, of sales
under its Market Rate Power Sales
Tariff.

Comment date: August 21, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

5. PP&L, Inc.

[Docket No. ER98-3988-000]

Take notice that on July 30, 1998,
PP&L, Inc. filed a summary of activity
conducted under its market-based rates
tariff, FERC Electric Tariff, Original
Volume No. 5, during the quarter ending
June 30, 1998.

Comment date: August 21, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

6. Washington Water Power

[Docket No. ER98-3996—-000]

Take notice that on July 30, 1998,
Washington Water Power, tendered for
filing its summary of activity for the
quarter ending June 30, 1998, under its
FERC Electric Tariff Original Volume
No. 9.

Comment date: August 21, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

7. State Line Energy, L.L.C.

[Docket No. ER98-4004—000]

On July 30, 1998, State Line Energy,
L.L.C., submitted for filing its quarterly
report of transactions that occurred
during the period April 1, 1998, through
June 30, 1998, pursuant to its Market
Rate Schedule accepted by the
Commission in Docket No. ER96-2869—
000.

Comment date: August 21, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

8. Union Electric Company

[Docket No. ER98-4005-000]

Take notice that on July 30, 1998,
Union Electric Company submitted a
Quarterly Report on Transactions for the
period April 1 through June 30, 1998.

Comment date: August 21, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

9. New England Power Company

[Docket No. ER98-4013-000]

Take notice that on July 30, 1998,
New England Power Company
submitted a Quarterly Report on
Transactions for the period ending June
30, 1998.

Comment date: August 21, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

10. Western Resources, Inc.

[Docket No. ER98-4017-000]

Take notice on July 30, 1998, Western
Resources, Inc., tendered for filing a
summary of sales under its Market-
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Based Power Sales Tariff for the quarter
ended June 30, 1998.

Comment date: August 21, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

11. Southern Company Services, Inc.
[Docket No. ER98-4019-000]

Take notice that on July 30, 1998,
Southern Company Services, Inc., acting
on behalf of Alabama Power Company,
Georgia Power Company, Gulf Power
Company, Mississippi Power Company
and Savannah Electric and Power
Company (collectively referred to as
Southern Companies), submitted a
report of short-term transactions that
occurred under the Market-Based Rate
Power Sales Tariff (FERC Electric Tariff,
Original Volume No. 4) during the
period May 1, 1998 through June 30,
1998.

Comment date: August 21, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraphs

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, NE, Washington, DC
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of these filings are on file with the
Commission and are available for public
inspection.

David P. Boergers,
Secretary.
[FR Doc. 98-22368 Filed 8—-19-98; 8:45 am]

BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. EC97-56-000, et al.]

Western Resources, Inc., et al.; Electric
Rate and Corporate Regulation Filings

August 13, 1998.

Take notice that the following filings
have been made with the Commission:

1. Western Resources, Inc., Kansas City
Power & Light Co.

[Docket No. EC97-56—-000]

Take notice that on August 7, 1998,
Western Resources, Inc. (Western
Resources) and Kansas City Power &
Light Co. (KCPL) (collectively,
Applicants), filed, pursuant to Rule
385.215 of the Commission’s
Regulations, 18 CFR 385.215, an
amendment to their Application for
Authorization and Approval of Merger
filed in this proceeding on September
18, 1997. The amended application and
supporting supplemental direct
testimony describe the revised merger
agreement between Western Resources
and KCPL. The amended application
and supporting supplemental direct
testimony also describe an addition to
the Applicants’ Customer Protection
Plan to protect wholesale power
customers from experiencing higher
fuel-related costs resulting from the
merger. Finally, this Amended Merger
Application describes the Applicants’
commitment to join an independent
system operator (ISO) or other similar
organization and the Applicants’
commitment to treat transmission
dependent utilities (TDUSs)
interconnected with the merged
company on the same basis as the
Applicants’ native load for purposes of
transmission planning, reservation,
scheduling and curtailment.

Copies of the amended application
have been served on all persons
included in the Commission’s official
service list.

Comment date: September 8, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

2. California Independent System
Operator Corporation

[Docket Nos. ER98-992-001]

Take notice that on August 10, 1998,
the California Independent System
Operator Corporation (ISO), tendered for
filing Amendment No. 2 to the
Participating Generator Agreement
between the 1ISO and Southern
California Edison Company for
acceptance by the Commission. The 1ISO
states that Amendment No. 2 modifies
the Participating Generator Agreement
by extending the date by which
Southern California Edison must obtain
certification by the I1SO in accordance
with Section 4.3.2 of the agreement.

The ISO states that this filing has been
served on all parties listed on the
Restricted Service List in the above-
referenced docket.

Comment date: August 31, 1998, in
accordance