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Briefings on how to use the Federal Register

For information on briefing in Washington, DC, see
announcement on the inside cover of

this issue.

Now Available Online via
GPO Access

Free online access to the official editions of the Federal
Register, the Code of Federal Regulations and other Federal
Register publications is available on GPO Access, a service
of the U.S. Government Printing Office at:

http://www.access.gpo.gov/naral/index.html
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov

Attention: Federal Agencies
Plain Language Tools Are Now Available

The Office of the Federal Register offers Plain Language
Tools on its Website to help you comply with the
President’s Memorandum of June 1, 1998—Plain Language
in Government Writing (63 FR 31883, June 10, 1998). Our
address is: http://www.nara.gov/fedreg

For more in-depth guidance on the elements of plain
language, read ‘*Writing User-Friendly Documents”’ on the
National Partnership for Reinventing Government (NPR)
Website at: http://www.plainlanguage.gov
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The FEDERAL REGISTER is published daily, Monday through
Friday, except official holidays, by the Office of the Federal
Register, National Archives and Records Administration,
Washington, DC 20408, under the Federal Register Act (44 U.S.C.
Ch. 15) and the regulations of the Administrative Committee of
the Federal Register (1 CFR Ch. I). The Superintendent of
Documents, U.S. Government Printing Office, Washington, DC
20402 is the exclusive distributor of the official edition.

The Federal Register provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
?udrrently on file for public inspection, see http://www.nara.gov/
edreg.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federal Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge as one of the databases
on GPO Access, a service of the U.S. Government Printing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6 a.m. each

day the Federal Register is published and it includes both text

and graphics from Volume 59, Number 1 (January 2, 1994) forward.

GPO Access users can choose to retrieve online Federal Register
documents as TEXT (ASCII text, graphics omitted), PDF (Adobe
Portable Document Format, including full text and all graphics),

or SUMMARY (abbreviated text) files. Users should carefully check
retrieved material to ensure that documents were properly
downloaded.

On the World Wide Web, connect to the Federal Register at http:/
/www.access.gpo.gov/nara. Those without World Wide Web access
can also connect with a local WAIS client, by Telnet to
swais.access.gpo.gov, or by dialing (202) 512-1661 with a computer
and modem. When using Telnet or modem, type swais, then log

in as guest with no password.

For more information about GPO Access, contact the GPO Access
User Support Team by E-mail at gpoaccess@gpo.gov; by fax at
(202) 512-1262; or call (202) 512-1530 or 1-888-293-6498 (toll
free) between 7 a.m. and 5 p.m. Eastern time, Monday—Friday,
except Federal holidays.

The annual subscription price for the Federal Register paper
edition is $555, or $607 for a combined Federal Register, Federal
Register Index and List of CFR Sections Affected (LSA)
subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $220. Six month
subscriptions are available for one-half the annual rate. The charge
for individual copies in paper form is $8.00 for each issue, or
$8.00 for each group of pages as actually bound; or $1.50 for

each issue in microfiche form. All prices include regular domestic
postage and handling. International customers please add 25% for
foreign handling. Remit check or money order, made payable to
the Superintendent of Documents, or charge to your GPO Deposit
Account, VISA, MasterCard or Discover. Mail to: New Orders,
Superintendent of Documents, P.O. Box 371954, Pittsburgh, PA
15250-7954.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 63 FR 12345.

Printed on recycled paper containing 100% post consumer waste

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 512-1806

General online information 202-512-1530; 1-888-293-6498
Single copies/back copies:

Paper or fiche 512-1800
Assistance with public single copies 512-1803
FEDERAL AGENCIES
Subscriptions:
Paper or fiche 523-5243
Assistance with Federal agency subscriptions 523-5243

FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

Any person who uses the Federal Register and Code of Federal
Regulations.
Sponsored by the Office of the Federal Register.
Free public briefings (approximately 3 hours) to present:
1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development regulations.
2. The relationship between the Federal Register and Code
of Federal Regulations.
3. The important elements of typical Federal Register
documents.
4. An introduction to the finding aids of the FR/CFR system.
To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.
There will be no discussion of specific agency regulations.

FOR:

WHO:
WHAT:

WHY:

WASHINGTON, DC

July 14, 1998 at 9:00 am

Office of the Federal Register
Conference Room

800 North Capitol Street, NW.
Washington, DC

(3 blocks north of Union Station Metro)
202-523-4538

WHEN:
WHERE:

RESERVATIONS:
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Rules and Regulations

Federal Register

Vol. 63, No. 126
Wednesday, July 1, 1998

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Office of the Secretary
7 CFR Part 2

Revision of Delegations of Authority

AGENCY: Office of the Secretary,
Department of Agriculture.
ACTION: Final Rule.

SUMMARY: This document revises the
delegations of authority from the
Secretary of Agriculture and general
officers of the Department to change the
name of the Food and Consumer Service
to the Food and Nutrition Service.
EFFECTIVE DATE: July 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Mildred Kelley, Human Resources
Division, Department of Agriculture,
3101 Park Center Drive, Room 623,
Alexandria, VA 22302, telephone (703)
305-1064.

SUPPLEMENTARY INFORMATION: The
agency name of the Food and Consumer
Service was changed to its former name
of the Food and Nutrition Service by
order of the Secretary of Agriculture on
November 25, 1997. The purpose of the
final rule is to change the name of the
Food and Consumer Service to the Food
and Nutrition Service in the delegations
of authority from the Secretary, through
the Under Secretary for Food, Nutrition,
and Consumer Services to the
Administrator of the Food and
Consumer Service.

This rule relates to internal agency
management. Therefore, pursuantto 5
U.S.C. 553, notice of proposed
rulemaking and opportunity for
comment are not required and this rule
may be effective less than 30 days after
publication in the Federal Register.
Further, since this rule relates to
internal agency management, it is
exempt from the provisions of Executive
Orders Nos. 12866 and 12988. Finally,
this action is not a rule as defined by the

Regulatory Flexibility Act (5 U.S.C. et
seq.) and the Small Business Regulatory
Fairness Enforcement Act (5 U.S.C. 801
et. seq.) and, thus, is exempt from their
provisions.

List of Subjects in 7 CFR Part 2

Authority delegations (Government
agencies).

Accordingly, 7 CFR part 2 is amended
as follows:

PART 2—DELEGATIONS OF
AUTHORITY BY THE SECRETARY OF
AGRICULTURE AND GENERAL
OFFICERS OF THE DEPARTMENT

1. The authority citation for 7 CFR
part 2 continues to read as follows:

Authority: Sec. 212(a), Pub. L. 103-354,
108 Stat. 3210, 7 U.S.C. 6912(a)(1); 5 U.S.C.
301; Reorganization Plan No. 2 of 1953, 3
CFR 1949-1953 Comp., P. 1024.

Subpart [—Delegations of Authority by
the Under Secretary for Food,
Nutrition, and Consumer Services

2. Section 2.57 is amended by revising
the section heading and paragraph (a)
introductory text to read as follows:

8§2.57 Administrator, Food and Nutrition
Service.

(a) Delegations. Pursuant to
§2.19(a)(1), (a)(2) and (a)(5), subject to
reservations in §2.91(b), the following
delegations of authority are made by the
Under Secretary for Food, Nutrition,
and Consumer Services to the
Administrator, Food and Nutrition
Service:
* * * * *

Dated: June 5, 1998.
Shirley R. Watkins,
Under Secretary for Food, Nutrition, and
Consumer Services.
[FR Doc. 98-17439 Filed 6—-30-98; 8:45 am]
BILLING CODE 3410-30-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 97-CE-30-AD; Amendment 39—
10637; AD 98-14-03]

RIN 2120-AA64

Airworthiness Directives; AlliedSignal
Inc. KT 76A Air Traffic Control (ATC)
Transponders

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain AlliedSignal Inc.
(AlliedSignal) KT 76 A ATC
transponders that are installed on
aircraft. This AD requires incorporating
a modification on the affected
transponders that consists of replacing
two resistor network modules with
glass-coated modules. This AD is the
result of reports of these ATC
transponders transmitting misleading
encoding altimeter information to
ground-based ATC radar sites and
nearby Traffic Alert and Collision
Avoidance System (TCAS)-equipped
aircraft. The actions specified by this
AD are intended to prevent the
transmission of misleading encoding
altimeter information between affected
aircraft caused by the inability of these
ATC transponders to coordinate with
ground-based ATC radar sites and
nearby TCAS-equipped aircraft.

DATES: Effective August 16, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 16,
1998.

ADDRESSES: Service information that
applies to this AD may be obtained from
AlliedSignal Inc., General Aviation
Avionics, 400 N. Rogers Road, Olathe,
Kansas 66062—-1212. This information
may also be examined at the Federal
Aviation Administration (FAA), Central
Region, Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE-30-
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106; or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700,
Washington, DC.
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FOR FURTHER INFORMATION CONTACT: Mr.
Roger A. Souter, Aerospace Engineer,
Wichita Aircraft Certification Office,
FAA, 1801 Airport Road, Mid-Continent
Airport, Wichita, Kansas 67209;
telephone: (316) 946-4134; facsimile:
(316) 946-4407.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain AlliedSignal KT 76A
ATC transponders that are installed on
aircraft was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on February 4, 1998
(63 FR 5763). The NPRM proposed to
require replacing two resistor network
modules, RM401 and RM402, with new
glass-coated parts. Accomplishment of
the proposed action as specified in the
NPRM would be in accordance with
AlliedSignal Service Bulletin SB KT
76A—7, dated July 1996.

The NPRM was the result of reports
of these ATC transponders transmitting
misleading encoding altimeter
information to ground-based ATC radar
sites and nearby Traffic Alert and
Collision Avoidance System (TCAS)-
equipped aircraft.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Comment Issue: The Compliance Time
Should Be Extended

Three commenters believe that the
proposed compliance time of 6 calendar
months is unrealistic. These comments
are detailed as follows:

1. One commenter states that, in order
to accomplish the work, Allied Signal
would have to supply 38 repairmen who
would work 8 hours per day for 6
months. The commenter questions
whether this commitment will be made.

2. Another commenter agrees with the
FAA'’s decision to state the compliance
in calendar time, but believes that a
more appropriate and more convenient
time would be to require the work at the
next annual inspection or transponder
system inspection. This would reduce
the down-time for the affected aircraft
by allowing the work to be
accomplished during regularly
scheduled maintenance.

3. The third commenter states that
many of the affected transponders will
be part of a complete pitot-static system
that requires biennial calibration in
accordance with §91.413 of the Federal
Aviation Regulations (14 CFR 91.413).

The commenter proposes that since the
unit will already be at the avionics shop
for this calibration, then the FAA
should write the compliance time to
coincide with the biennial pitot-static
system calibration.

The FAA partially concurs with the
above comments, as follows:

1. After re-evaluating all information
related to this subject, the FAA concurs
that 6 calendar months is an unrealistic
time period to have the work
accomplished on all of the affected
transponders. The FAA believes that a
large number of the affected aircraft
already have the proposed modification
incorporated on the transponder. Based
on all information, the FAA believes
that a 12 calendar month compliance
time is more realistic. The final rule will
reflect this change.

2. The 12 calendar month compliance
time will allow the modification to be
incorporated during the airplane’s next
annual inspection, as requested by the
commenter.

3. Because the silver migration
process is affected by environmental
factors as well as occurring over time,
the FAA cannot predict when a
particular transponder could fail. A
transponder could work well one day
and then fail the next day. With this in
mind, the FAA does not concur that the
compliance time should be written to
coincide with the next pitot-static
system biennial calibration in
accordance with §91.413 of the Federal
Aviation Regulations (14 CFR 91.413).
This could allow the condition defined
in this AD to go undetected for up to 24
months.

Comment Issue: Problem Occurs Only
on Aircraft Operating Above 10,000
Feet and the AD Should Be Limited to
Only Those Aircraft Operating in
Instrument Flight Rule (IFR) Conditions

Two commenters believe that the
condition specified in the NPRM is
associated with “‘at altitude” operations
over time. The commenters state that
one could imply that:

“aircraft in the high altitude structure may be
more likely to experience this problem than
one operating below 10,000 feet and using
the Allied Signal KT 76 A ATC transponder
simply because the aircraft operates within
Class B or C airspace or within a 30 nautical
miles “veil” for a class B airport. The
problem with an erroneous altitude report
from a high speed aircraft operating in the
IFR airspace system is significantly different
than a small airplane flying in visual flight
rules (VFR) conditions.”

Both commenters recommend
different actions than are already
proposed based on the above
information and both believe that the

private operator (who is mostly a
Sunday pilot) would remove the
equipment from the aircraft since
aircraft in VFR operation outside of the
B and C airspace do not need to have

a transponder unit. Both believe that
removing the transponder would reduce
safety. These recommendations are as
follows:

1. One commenter suggests that those
operating in only VFR conditions
fabricate and install a placard with the
words “For VFR Use Only”. If or when
these aircraft’s transponders no longer
comply with the 125-foot error
requirement of part 43, Appendix E, of
the Federal Aviation Regulations (14
CFR part 43, Appendix E), then the
commenter proposes that the AD require
immediate replacement or modification
of the transponder equipment. The
commenter feels that this would allow
thousands of small aircraft to fly legally
and safely within the 30 nautical mile
veils associated with Class B airports,
without incurring an additional expense
to their flying activities.

2. The other commenter recommends
that the FAA not issue the proposed AD
as a final rule, or if issued, limit the
Applicability of the AD to only turbine-
powered or ‘“10-or-more seats’ aircraft.
This commenter feels that replacing
equipment that meets performance
standards because of a ‘““maybe”
malfunction (which will simply cause
an error in altitude reporting) is wrong
when it comes to private aircraft (used
mostly for pleasure). The commenter
also suggests a possible mandatory
replacement or modification of the
equipment if a certain error is detected.

The FAA does not concur with the
proposed alternatives presented by the
commenters. The altitude at which an
aircraft equipped with one of the
affected transponders is flown and the
amount of time flown at this altitude do
not affect the probability of the unit
failing. The “silver migration” process
occurs regardless of the altitude or the
time “at altitude”. This “‘silver
migration” process is slow and is
affected by environmental factors as
well. The FAA cannot assure that any
given unit would not be affected by this
condition during any given 2 year
period. A unit could pass on one day
and then fail the next day. Aircraft that
are operated in VFR conditions are
interrogated by TCAS-equipped aircraft
in the areas. The ATC system and
misleading aircraft altitude information
could represent a hazard to the aircraft
in VFR conditions. The FAA has
determined that safety would be
compromised if the AD allowed, for
aircraft operating in VFR conditions, the
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system to fail before mandating
replacement or modification.

Comment Issue: Limit the AD to Only
Those Aircraft Exhibiting Problems

In addition to the comments above
proposing replacement or modification
of the Allied Signal KT 76A ATC
transponder upon condition for aircraft
operating in VFR conditions, one
commenter proposes that the AD only
apply to those transponders that exhibit
problems during the 24 calendar month
pitot-static system calibration in
accordance with §91.413 of the Federal
Aviation Regulations (14 CFR 91.413).
This would be for all transponders
regardless of the type of operation in
which the aircraft is involved. The
commenter believes that this would
accomplish the intent of the AD without
burdening operators already in good
working order.

The FAA does not concur. As
discussed earlier, the FAA cannot
predict when a particular transponder
could fail. A transponder could work
well one day and then fail the next day.
The FAA has determined that safety
would be compromised if the AD
allowed the system to fail before
mandating replacement or modification.

Comment Issue: Wait for Results of
Technical Field Study on Transponders

One commenter agrees with the FAA
that the KT 76 A ATC transponders have
a demonstrated history of inaccurate or
misleading data transmission and that
corrective action is necessary to address
this issue. This commenter goes on to
state that the FAA Technical Center in
Atlantic City conducted a full-scale field
study of transponder performance in
general aviation aircraft and determined
that a variety of deficiencies exist in a
broad range of transponders, including
the KT 76 A ATC transponders. This
commenter suggests that the FAA
withhold issuance of this AD until the
full scope of the transponder issues can
be addressed, including the problems
associated with “silver migration” in
the KT 76 A ATC transponders.

The FAA concurs that the information
from the Technical Center Study is very
important. However, correspondence
received from the Technical Center
indicates that resolution of these issues
may take a considerable amount of time.
As stated earlier, the FAA cannot
predict when a particular transponder
could fail. A transponder could work
well one day and then fail the next day.
The FAA has determined that safety
would be compromised if the AD was
not issued awaiting a resolution from
the FAA Technical Center in Atlantic

City, regarding the full scope of the
transponder issues.

Comment Issue: Certain Aspects Not
Covered in the Cost Impact

Four commenters propose changes to
the section that describes the cost
impact upon the public. These include:

—It will take 2.5 workhours to
accomplish the action instead of 2
workhours as presented in the NPRM,;

—In addition to providing parts at no
charge, Allied Signal is providing
warranty credit for up to 2.5
workhours to accomplish the action;

—The cost impact should include the
costs of a recalibration of the pitot-
static system; and

—The cost impact does not take into
account the costs the affected aircraft
operators will incur while their
aircraft is out-of-service.

The FAA concurs that it will take 2.5
workhours to accomplish the action and
that Allied Signal will provide warranty
credit for up to 2.5 workhours to
accomplish the action. The final rule
will incorporate this information.

The FAA does not concur that the
cost impact section should account for
recalibration costs because the inputs
affected by the silver migration are
encoding altimeter inputs and are not
directly connected to the pitot static
system. Therefore, there are no costs
associated with pitot static system when
complying with this AD.

The FAA believes that the change in
the compliance time from 6 calendar
months to 12 calendar months will take
into account the cost impact of aircraft
“out-of-service.” This will allow the
operator to schedule the replacement
and modification to coincide with a
regularly schedule maintenance event,
thus, the AD will not necessitate any
additional downtime. Even if additional
downtime is necessary for some
airplanes, the FAA does not possess
sufficient information to evaluate the
number of airplanes that may be so
affected or the amount of additional
downtime that may be required.

Comment Issue: Include Statistical Data
Concerning the Problem in the AD

One commenter states that including
statistical data that more fully discusses
the origin of the *‘silver migration”
problem would be helpful.

The FAA, in working with the
manufacturer, saw a three-fold increase
in the usage of spare parts of the Allied
Signal KT76A ATC transponders.
Between the last quarter of 1995 and the
first quarter of 1996, quarterly usage of
spare parts increased from
approximately 40 parts per quarter to

approximately 120 parts for that quarter.
This indicates a significant trend and
failure analysis of these transponders.
Information submitted to the FAA
revealed that this increase in spare parts
usage was due to the “‘silver migration”
problem. Within a 3-month period, over
150 of these transponder units were in
the repair shops to have “silver
migration” problems remedied.

Comment Issue: Concur With the
Action

One commenter agrees with the
proposal as written and states that
accomplishing “this relatively
inexpensive and simple repair action
will eliminate the potential hazard and
enhance general flying safety in the
National Airspace System.”

The FAA'’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for the
change in the compliance time and
minor editorial corrections. The FAA
has determined that this change and
minor corrections will not change the
meaning of the AD and will not add any
additional burden upon the public than
was already proposed.

Cost Impact

The FAA estimates that 20,000
transponder units could be affected by
this AD if all were installed in aircraft
of U.S. registry. Approximately 2.5
workhours will be needed to
accomplish this action, at an average
labor rate of $60 an hour. However,
Allied Signal will provide warranty
credit for up to 2.5 workhours to
accomplish the action, as well as
providing all necessary parts at no cost
to the owners/operators of airplanes
with the affected transponder units
installed. Based on these figures and
Allied Signal’s warranty program, this
AD will impose no cost impact on U.S.
operators of the affected aircraft.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.
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For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-14-03 AlliedSignal Inc.: Amendment
39-10637; Docket No. 97-CE-30-AD.

Applicability: AlliedSignal KT 76A Air
Traffic Control (ATC) transponders; part
number (P/N) 066—1062-00/10/02; serial
numbers 93,000 through 109,999, as installed
on, but not limited to the following airplanes
(all serial numbers), certificated in any
category:

Cessna Aircraft Company: 172, 182, R182,
T182, 06, P206, U206, TP206, 210, T210,
P210, 310, 310, T310, and 421 series
airplanes.

Twin Commander Aircraft Company: 500,
520, 560, 680, 681, 685, 690, 695, and 720
series airplanes.

The New Piper Aircraft Corporation: PA-31,
PA-32, and PA-34 series airplanes.

Raytheon Aircraft Company: E33, F33, G33,
35, J35, K35, L35, K35, M35, P35, S35, V35,
36, A26, B36, D55, E55, 56, A56, 58, 58A,
95, B95, D95, and E95 series airplanes.

Mooney Aircraft Corporation: M20 series
airplanes.

McDonnell Douglas Helicopter Company:
Model 500N rotorcraft.

Note 1: This AD applies to each aircraft
equipped with a transponder that is
identified in the preceding applicability

provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
aircraft that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 12
calendar months after the effective date of
this AD, unless already accomplished.

To prevent the transmission of misleading
encoding altimeter information between
affected aircraft caused by the inability of the
affected ATC transponders to coordinate with
ground-based air traffic control (ATC) radar
sites and nearby Traffic Alert and Collision
Avoidance System (TCAS)-equipped aircraft,
accomplish the following:

(a) Replace the two resistor network
modules, M401 and RM402, with new glass-
coated parts in accordance with the
MODIFICATION PROCEDURE section of
AlliedSignal Service Bulletin SB KT 76 A-7,
dated July 1996. When accomplished, this
replacement is referred to as Mod 7.

(b) As of the effective date of this AD, no
person may install an AlliedSignal KT 76A
ATC transponder; part number (P/N) 066—
1062-00/10/02; serial numbers 93,000
through 109,999, in an aircraft without first
incorporating Mod 7 as specified in
paragraph (a) of this AD.

(c) Special flight permits may be issued in
accordance with 8821.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Room 100, Mid-Continent Airport,
Wichita, Kansas 67209. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(e) The replacement required by this AD
shall be done in accordance with
AlliedSignal Service Bulletin SB KT 76A-7,
dated July 1996. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from AlliedSignal Inc., General
Aviation Avionics, 400 N. Rogers Road,
Olathe, Kansas 66062—-1212. Copies may be
inspected at the FAA, Central Region, Office
of the Regional Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri, or at the
Office of the Federal Register, 800 North

Capitol Street, NW, suite 700, Washington,
DC.

(f) This amendment becomes effective on
August 16, 1998.

Issued in Kansas City, Missouri, on June
23,1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-17301 Filed 6—-30-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98—-NM-103-AD; Amendment
39-10639; AD 98-14-05]

RIN 2120-AA64
Airworthiness Directives; Dornier
Model 328-100 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Dornier Model
328-100 series airplanes, that requires
modification of the ground cooling fan.
This amendment is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by this AD are
intended to prevent failure of the
ground cooling fan, which could result
in smoke in the flight deck and cabin
and consequent inability of the flight
crew to perform duties or possible
passenger injury due to smoke
inhalation.

DATES: Effective August 5, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 5,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from FAIRCHILD DORNIER, DORNIER
Luftfahrt GmbH, P.O. Box 1103, D—
82230 Wessling, Germany. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
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Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Dornier
Model 328-100 series airplanes was
published in the Federal Register on
May 5, 1998 (63 FR 24758). That action
proposed to require modification of the
ground cooling fan.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Explanation of Changes Made to this
Final Rule

In the proposal, the FAA
inadvertently omitted reference to the
Price/Material Information Sheet, dated
July 16, 1997, of Dornier Service
Bulletin SB-328-21-227, dated July 16,
1997. Therefore, the FAA has revised
the final rule accordingly.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule with the change
previously described. The FAA has
determined that this change will neither
increase the economic burden on any
operator nor increase the scope of the
AD.

Cost Impact

The FAA estimates that 50 airplanes
of U.S. registry will be affected by this
AD. It will take approximately 1 work
hour per airplane to accomplish the
required actions, at average labor rate of
$60 per work hour. Required parts will
be supplied by the manufacturer at no
cost to operators. Based on these figures,
the cost impact of the AD on U.S.
operators is estimated to be $3,000, or
$60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various

levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-14-05 Dornier Luftfahrt GmbH:
Amendment 39-10639. Docket 98—NM-
103-AD.

Applicability: Model 328-100 series
airplanes, serial numbers 3005 through 3095
inclusive, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the ground cooling
fan, which could result in smoke in the flight
deck and cabin and consequent inability of
the flight crew to perform duties or possible
passenger injury due to smoke inhalation,
accomplish the following:

(a) Within 3 months after the effective date
of this AD, modify the ground cooling fan
and rotate the modified check valve, in
accordance with Dornier Service Bulletin
SB-328-21-227, dated July 16, 1997,
including Price/Material Information Sheet,
dated July 16, 1997.

Note 2: The service bulletin references
EG&G Rotron Service Bulletin 011389500—
21-1, dated April 30, 1997, as an additional
source of service information to accomplish
the actions required by this AD.

(b) As of the effective date of this AD, no
person shall install on any airplane a ground
cooling fan, part number 011389500, unless
it has been modified in accordance with
Dornier Service Bulletin SB-328-21-227,
dated July 16, 1997.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The modification shall be done in
accordance with Dornier Service Bulletin
SB-328-21-227, dated July 16, 1997,
including Price/Material Information Sheet,
dated July 16, 1997. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from FAIRCHILD DORNIER,
DORNIER Luftfahrt GmbH, P.O. Box 1103, D—
82230 Wessling, Germany. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

Note 4: The subject of this AD is addressed
in German airworthiness directive 97-243,
dated August 28, 1997.

(f) This amendment becomes effective on
August 5, 1998.
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Issued in Renton, Washington, on June 24,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-17419 Filed 6-30-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-336—AD; Amendment
39-10638; AD 98-14-04]

RIN 2120-AA64
Airworthiness Directives; de Havilland

Model DHC-8-100, —200, and —300
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain de Havilland
Model DHC-8-100, —200, and —300
series airplanes, that requires
modification of the lever assembly of
the roll disconnect system. This
amendment is prompted by mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this AD are
intended to prevent uncommanded
disconnects of the roll control system,
which could result in a limited degree
of roll control and consequent reduced
controllability of the airplane.

DATES: Effective August 5, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 5,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Bombardier, Inc., Bombardier
Regional Aircraft Division, Garratt
Boulevard, Downsview, Ontario M3K
1Y5, Canada. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the FAA, Engine and
Propeller Directorate, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York;
or at the Office of the Federal Register,
800 North Capitol Street, NW., suite
700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Anthony E. Gallo, Aerospace Engineer,
Systems and Flight Test Branch, ANE-

172, FAA, Engine and Propeller
Directorate, New York Aircraft
Certification Office, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581, telephone (516) 256—7510; fax
(516) 568-2716.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain de
Havilland Model DHC-8-100, —200, and
—300 series airplanes was published in
the Federal Register on April 27, 1998
(63 FR 20552). That action proposed to
require modification of the lever
assembly of the roll disconnect system.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 180 airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 2
work hours per airplane to accomplish
the required modification, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
AD on U.S. operators is estimated to be
$21,600, or $120 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a

“significant rule’’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-14-04 De Havilland, Inc.: Amendment
39-10638. Docket 97-NM-336—-AD.

Applicability: Model DHC-8-100, —200,
and —300 series airplanes on which
Bombardier Modification 8/2376 was not
accomplished during production; serial
numbers 003 through 294 inclusive, and 296
through 433 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent uncommanded disconnects of
the roll control system, which could result in
a limited degree of roll control and
consequent reduced controllability of the
airplane; accomplish the following:
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(a) Within 3 months after the effective date
of this AD, modify the lever assembly of the
roll disconnect system, in accordance with
Bombardier Service Bulletin 8-27-79,
Revision “A,” dated March 20, 1998.

(b) As of the effective date of this AD, no
person shall install on the roll disconnect
system of any airplane a lever assembly
having part number 82710200-001.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, New York
Aircraft Certification Office (ACO), FAA,
Engine and Propeller Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, New York ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The modification shall be done in
accordance with Bombardier Service Bulletin
8-27-79, Revision ‘A,’ dated March 20, 1998.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Bombardier, Inc., Bombardier Regional
Aircraft Division, Garratt Boulevard,
Downsview, Ontario M3K 1Y5, Canada.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
FAA, Engine and Propeller Directorate, New
York Aircraft Certification Office, 10 Fifth
Street, Third Floor, Valley Stream, New
York.; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

Note 3: The subject of this AD is addressed
in Canadian airworthiness directive CF—98—
04, dated February 27, 1998.

(f) This amendment becomes effective on
August 5, 1998.

Issued in Renton, Washington, on June 24,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-17418 Filed 6—-30-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 98-NM-113-AD; Amendment
39-10640; AD 98-14-06]

RIN 2120-AA64
Airworthiness Directives; British
Aerospace BAe Model ATP Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain British Aerospace
BAe Model ATP airplanes. This
amendment requires repetitive
inspections for discrepancies of the
spring strut assembly of the forward
door of the main landing gear (MLG),
and replacement of the existing spring
strut assembly with a new or serviceable
part, if necessary. This amendment also
requires eventual replacement of the
existing spring strut assembly with an
improved part, which, when
accomplished, terminates the repetitive
inspections. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified by this AD are
intended to prevent failure of the spring
strut assembly of the forward door of the
MLG, which, if not corrected, could
result in inability to extend the MLG.
DATES: Effective August 5, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 5,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from AI(R) American Support, Inc.,
13850 Mclearen Road, Herndon,
Virginia 20171. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to

include an airworthiness directive (AD)
that is applicable to certain British
Aerospace BAe Model ATP airplanes
was published in the Federal Register
on May 1, 1998 (63 FR 24136). That
action proposed to require repetitive
inspections for discrepancies of the
spring strut assembly of the forward
door of the main landing gear (MLG),
and replacement of the existing spring
strut assembly with a new or serviceable
part, if necessary. That action also
proposed to require eventual
replacement of the existing spring strut
assembly with an improved part, which,
when accomplished, would terminate
the repetitive inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 10 airplanes
of U.S. registry will be affected by this
AD.

It will take approximately 4 work
hours (2 work hours per MLG) to
accomplish the required inspection, at
an average labor rate of $60 per work
hour. Based on this figure, the cost
impact of the inspection required by
this AD on U.S. operators is estimated
to be $2,400, or $240 per airplane, per
inspection cycle.

It will take approximately 12 work
hours (6 work hours per MLG) to
accomplish the required modification,
at an average labor rate of $60 per work
hour. Required parts will cost
approximately $2,200 per airplane
($1,100 per MLG). Based on this figure,
the cost impact of the modification
required by this AD on U.S. operators is
estimated to be $29,200, or $2,920 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
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responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-14-06 British Aerospace Regional
Aircraft [Formerly Jetstream Aircraft
Limited; British Aerospace (Commercial
Aircraft) Limited]: Amendment 39—
10640. Docket 98—-NM-113-AD.

Applicability: BAe Model ATP airplanes,
as listed in British Aerospace Alert Service
Bulletin ATP-32-85, Revision 1, dated
March 20, 1998; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or

repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the spring strut
assembly of the forward door of the main
landing gear (MLG), which could result in
the inability to extend the MLG, accomplish
the following:

(a) Within 600 flight hours after the
effective date of this AD, perform a visual
inspection for discrepancies of the fork end
of the spring strut assembly of the forward
door of the MLG, on the left and right sides
of the airplane; in accordance with British
Aerospace Alert Service Bulletin ATP-32-85,
Revision 1, dated March 20, 1998.

(1) If no discrepancy is detected, repeat the
visual inspection thereafter at intervals not to
exceed 1,500 flight hours until the actions
specified by paragraph (b) of this AD are
accomplished.

(2) If any discrepancy is detected, prior to
further flight, replace the existing spring strut
assembly with a new or serviceable part, in
accordance with the alert service bulletin.
Repeat the visual inspection thereafter at
intervals not to exceed 1,500 flight hours
until the actions specified by paragraph (b)
of this AD are accomplished.

(b) Within 18 months after the effective
date of this AD, replace the spring strut
assembly of the forward door of the MLG
with an improved spring strut assembly, on
the left and right sides of the airplane; in
accordance with British Aerospace Service
Bulletin ATP-32-87, dated January 29, 1998.
This replacement constitutes terminating
action for the requirements of this AD.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their request through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The replacement shall be done in
accordance with British Aerospace Service
Bulletin ATP-32-87, dated January 29, 1998.
The inspection shall be done in accordance
with British Aerospace Alert Service Bulletin
ATP-32-85, Revision 1, dated March 20,
1998, which contains the following effective
pages:

Revision
Page No. shown on level shc?v%eon
page shown on page
page
1-3,6,7,10 ... 1o, March 20,
1998.
4,5,8,9, 11 ... Original .. | January
26,
1998.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from AI(R) American Support, Inc., 13850
Mclearen Road, Herndon, Virginia 20171.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(f) This amendment becomes effective on
August 5, 1998.

Issued in Renton, Washington, on June 24,
1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-17417 Filed 6—-30-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-ANE-33-AD; Amendment
39-10636; AD 98-14-02]

RIN 2120-AA64
Airworthiness Directives; Pratt &

Whitney Canada PW100 Series
Turboprop Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Pratt & Whitney Canada
(PWC) PW100 series turboprop engines,
that requires removal of the existing fuel
manifold tubes, lock plates, and
preformed packing; installation of
improved fuel manifold transfer tubes,
improved lock plates, and improved
preformed packing; and, after
installation, the performance of a leak
check. This amendment is prompted by
reports of engine fuel leaks which
resulted in either inflight engine
shutdowns or fire warnings. The actions
specified by this AD are intended to
prevent engine fuel leaks, which can
result in inflight engine shutdowns or
fire warnings.

DATES: Effective August 31, 1998.
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The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 31,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Pratt & Whitney Canada, 1000
Marie-Victorin, Longueuil, Quebec,
Canada J4G 1A1; telephone (514) 677—
9411, fax (514) 647-3620. This
information may be examined at the
Federal Aviation Administration (FAA),
New England Region, Office of the
Regional Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW., suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Jason Yang, Aerospace Engineer, Engine
Certification Office, FAA, Engine and
Propeller Directorate, 12 New England
Executive Park, Burlington, MA 01803-
5299; telephone (781) 238-7747, fax
(781) 238-7199.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Pratt & Whitney
Canada (PWC) PW118, PW118A,
PW118B, PW119B, PW119C, PW120,
PW120A, PW121, PW121A, PW123,
PW123B, PW123C, PW123D, PW123E,
PW124B, PW125B, PW126A, PW127,
PW127E, PW127F series turboprop
engines was published in the Federal
Register on October 24, 1997 (62 FR
55364). That action proposed to require
removal of the existing fuel manifold
tubes, lock plates, and preformed
packing and installation of improved
fuel manifold transfer tubes, lock plates,
and preformed packing, at the earliest of
the following: (1) the next time, after the
effective date of this AD, that the engine
or module is at a maintenance base that
can do the modifications specified,
regardless of the scheduled maintenance
action or reason for engine removal; (2)
or at the next fuel nozzle change; or (3)
prior to November 30, 1998. This
calendar end-date was determined
based upon risk assessment. After
installation, but prior to further flight,
this AD requires performing a leak
check.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

One commenter states that the
affected part numbers (P/Ns) are not
identified in the proposed rule. The
FAA does not concur. The affected P/Ns

have been referenced in the applicable
PWC Service Bulletins (SBs).

One commenter states that the parts to
be installed should not be limited to the
part numbers identified in the existing
SBs. The AD should make allowance for
installing new parts identified in
subsequent revisions. The FAA does not
concur. The FAA cannot approve
nonexistent parts of future designs,
hence the reference of subsequent
revision of SB in the AD is not
permitted. However, additional parts
may be introduced by an AD revision,
or through alternative methods of
compliance requests.

One commenter states that the
requirements of PWC SB No. 21549 are
not necessary and should not be
required by the proposed rule. The FAA
does not concur. That SB introduced
improved drain tubes, that have been
shown to reduce or prevent fires. Drain
tube leaks have been attributed to
several inflight engine fires.

One commenter states that the drain
tubes should be installed in accordance
with PWC SB No. 21077. The FAA
concurs in part with the comment that
PWC SB No. 21077 provides
instructions for the part removal and
replacement. However, the installation
of fuel manifold drain tubes may be
accomplished in accordance with PWC
SB No. 21549 or PWC SB No. 21077. In
addition, fuel manifold transfer tube
installed in accordance with PWC No.
21077 or PWC SB No. 21516 is also
acceptable. Paragraph (a) of the AD
compliance section has been modified
accordingly.

Since publication of the NPRM, the
manufacturer has issued PWC SB No.
21077, Revision 8, dated April 4, 1998.
This final rule references this latest
revision.

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule with the changes
described previously. The FAA has
determined that these changes will
neither increase the economic burden
on any operator nor increase the scope
of the AD.

The FAA estimates that 1,216 engines
installed on aircraft of U.S. registry will
be affected by this AD, that it will not
take any additional work hours per
engine to accomplish the proposed
actions, as the actions may be performed
during regularly scheduled maintenance
or overhaul. Required parts will cost
approximately $370 per engine. Based
on these figures, the total cost impact of
the AD on U.S. operators is estimated to
be $449,920.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-14-02 Pratt & Whitney Canada:
Amendment 39-10636. Docket 97-ANE—
33-AD.

Applicability: Pratt & Whitney Canada
(PWC) PW118, W118A, PW118B, PW119B,
PW119C, PW120, PW120A, PW121, W121A,
PW123, PW123B, PW123C, PW123D,
PW123E, PW124B, PW125B, PW126A,
PW127, PW127E, PW127F series engines
installed on but not limited to Dornier 328,
Fokker 50, Jetstream ATP, ATR42, ATR42—
500, ATR72, Embraer EMB-120, Canadair
CL215T, CL415, and DeHavilland Dash-8—
100/-200/-300/-315.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
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preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (c)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent engine fuel leaks, which can
result in inflight engine shutdowns or fire
warnings, accomplish the following:

(a) Remove the existing fuel manifold
transfer tubes, transfer tube lock plates, and
fuel manifold drain tubes in accordance with
PWC Service Bulletin (SB) No. 21077,
Revision 8, dated April 4, 1998. Remove the

existing preformed packing in accordance
with PWC SB No. 21364, Revision 1, dated
April 28, 1995. Replace with fuel manifold
transfer tubes in accordance with the
following applicable PWC Service Bulletins
(SBs): No. 21077, Revision 8, dated April 4,
1998, or No. 21516, dated August 14, 1997.
Replace fuel manifold drain tubes in
accordance with PWC SB No. 21549, dated
September 18, 1997 or SB No. 21077,
Revision 8, dated April 4, 1998. The
modification must include installation of the
improved lock plates in accordance with
PWC SB No. 21373, Revision 3, dated
October 11, 1996, and the preformed packing
in accordance with PWC SB No. 21364,
Revision 1, dated April 28, 1995, as follows,
whichever occurs first following the effective
date of this AD:

(1) At the next engine removal, regardless
of cause; or

(2) At the next fuel nozzle change; or

(3) Prior to November 30, 1998.

(b) After the installation of the improved
fuel manifold tubes and lockplates, but prior
to further flight, perform a leak check in

accordance with the applicable maintenance
manual.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Engine
Certification Office.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

(e) The actions required by this AD shall
be done in accordance with the following
PWC SBs:

Document No Pages | Revision Date
b2 O PSSP OO PRSP PRSPPI 1-9 |8 .. April 4, 1998.
Total Pages: 9
Y TP PSP OUPRPP 1-5 | Original .. | August 14,
1997.
Total Pages: 5.
20549 e E e e e b b e ra e e s b e e e a e e naae s 1-4 | Original .. | September 18,
1997.
Total Pages: 4.
B2 £ PSSP PP PP PRSPPSO 1-11 | 3 .. October 11,
1996.
Total Pages: 11.
3 TG T PP PP TP PPPPPPPRN 1-8 |1 .. April 28, 1995.
Total Pages: 8.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Pratt & Whitney Canada, 1000 Marie-
Victorin, Longueuil, Quebec, Canada J4G
1A1; telephone (514) 677-9411, fax (514)
647-3620. Copies may be inspected at the
FAA, New England Region, Office of the
Regional Counsel, 12 New England Executive
Park, Burlington, MA,; or at the Office of the
Federal Register, 800 North Capitol Street
NW., suite 700, Washington, DC.

(f) This amendment becomes effective on
August 31, 1998.

Issued in Burlington, Massachusetts, on
June 23, 1998.

Jay J. Pardee,

Manager, Engine and Propeller Directorate,
Aircraft Certification Service.
[FR Doc. 98-17415 Filed 6—-30-98; 8:45 am]

BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-96—AD; Amendment 39—
10641; AD 98-14-07]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Model 172R
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to certain Cessna Aircraft
Company Model 172R airplanes. This
AD requires modifying the lower
forward doorpost bulkhead by installing
rivets. This AD is the result of a report
from the manufacturer that these rivets
were erroneously omitted during
manufacture of some of the new
production airplanes. The actions

specified by this AD are intended to
prevent reduced structural rigidity at
the forward doorpost bulkhead, which
could result in structural cracking and
possible loss of control of the airplane.
DATES: Effective August 16, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of August 16,
1998.

ADDRESSES: Service information that
applies to this AD may be obtained from
The Cessna Aircraft Company, P. O. Box
7706, Wichita, Kansas 67277, telephone:
(316) 941-7550, facsimile: (316) 942—
9008. This information may also be
examined at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE-96—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106; or at the
Office of the Federal Register, 800 North
Capitol Street, NW, suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: Mr.
Eual Conditt, Senior Aerospace
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Engineer, FAA, Wichita Aircraft
Certification Office, 1801 Airport Road,
RM 100, Mid-Continent Airport,
Wichita, Kansas, 67209, telephone:
(316) 946-4128; facsimile: (316) 946—
4407.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain Cessna Model 172R
airplanes was published in the Federal
Register as a notice of proposed
rulemaking (NPRM) on February 13,
1998 (63 FR 7322). The NPRM proposed
to require modifying the lower forward
doorpost bulkhead on both sides of the
affected model airplanes by installing
rivets. Accomplishment of the proposed
action as specified in the NPRM would
be in accordance with Cessna Service
Bulletin No. SB97-53-02, dated
September 15, 1997.

The NPRM was the result of a report
from the manufacturer that these rivets
were erroneously omitted during
manufacture of some of the new
production airplanes.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA'’s
determination of the cost to the public.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 87 airplanes
in the U.S. registry will be affected by
this AD, that it will take approximately
14 workhours per airplane to
accomplish this action, and that the
average labor rate is approximately $60
an hour. Parts cost approximately $150
per airplane. Based on these figures, the
total cost impact of this AD on U.S.
operators is estimated to be $86,130, or
$990 per airplane. The FAA assumes
that none of the owners/operators of the
affected airplanes have accomplished
this action.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ‘‘ADDRESSES”.

LIST OF SUBJECTS IN 14 CFR PART 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-14-07 Cessna Aircraft Company:
Amendment 39-10641; Docket No. 97—
CE—-96-AD.

Applicability: Model 172R airplanes with
the following serial numbers, certificated in
any category: 17280004 through 17280016,
17280018 through 17280050, 17280052
through 17280058, 17280060 through
17280062, 17280064, 17280066 through
17280082, 17280085 through 17280099,
17280101 through 17280113, 17280115,
17280116, 17280118 through 17280125,
17280128 through 17280131, and 17280138.

Note 1: This AD applies to each airplane
identified in the preceding applicability

provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished.

To prevent reduced structural rigidity at
the lower forward doorpost bulkhead, which
could result in structural cracking and
possible loss of control of the airplane,
accomplish the following:

(a) Modify the lower forward doorpost of
the affected airplanes by installing the
specified rivets in accordance with Cessna
Service Bulletin No. SB97-53-02, dated
September 15, 1997.

(b) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office (ACO), 1801 Airport
Road, Rm. 100, Mid-Continent Airport,
Wichita, Kansas, 67209. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita ACO.

(d) The modification required by this AD
shall be done in accordance with Cessna
Service Bulletin No. SB97-53-02, dated
September 15, 1997. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from The Cessna Aircraft Company,
P. O. Box 7706, Wichita, Kansas 67277.
Copies may be inspected at the FAA, Central
Region, Office of the Regional Counsel, Room
1558, 601 E. 12th Street, Kansas City,
Missouri, or at the Office of the Federal
Register, 800 North Capitol Street, NW, suite
700, Washington, DC.

(e) This amendment becomes effective on
August 16, 1998.

Issued in Kansas City, Missouri, on June
24,1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-17414 Filed 6—-30-98; 8:45 am]
BILLING CODE 4910-13-U
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DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Parts 162 and 178

[T.D. 98-49]

RIN 1515-AB98

Prior Disclosure; Correction

AGENCY: Customs Service, Department
of the Treasury.

ACTION: Final rule; correction.

SUMMARY: Customs published in the
Federal Register on May 28, 1998, a
document revising the Customs
Regulations regarding “‘prior
disclosure’. This document contains
corrections to that document.

EFFECTIVE DATE: June 29, 1998.

FOR FURTHER INFORMATION CONTACT:
Robert Pisani, Penalties Branch (202)
927-2344.

SUPPLEMENTARY INFORMATION:
Background

Customs published in the Federal
Register (63 FR 29126) on May 28, 1998,
a document revising the Customs
Regulations regarding *‘prior
disclosure”. That document contained
three technical errors which this
document will correct.

Correction of Publication

Accordingly, the publication on May
28, 1998, of the final rule (T.D. 98—49)
(63 FR 29126) (FR Doc. 98-14154) is
corrected as follows:

1. On page 29132, in the first column,
paragraph (a)(1) of § 162.74 is corrected
to remove the word *‘duties’ and insert
in its place the words “‘duties, taxes and
fees”.

2. 0On page 29132, in the second
column, paragraph (c) of §162.74 is
corrected by removing the words
“‘actual loss of duties” in the heading
and wherever it appears in the text and
inserting in their place the words
“‘actual loss of duties, taxes and fees’’.
Also, paragraph (c) is corrected by
removing the words “actual duty loss”
or “‘actual loss of duty’” and inserting in
their place the words “actual loss of
duties, taxes or fees”.

3. On page 29132, in the third
column, paragraph (f) of §162.74 is
corrected by inserting a comma after the
word “Fines” the second time the word
appears in the paragraph.

Dated: June 25, 1998
Joseph W. Clark,

Chief, Regulations Branch Harold M. Singer
[FR Doc. 98-17431 Filed 6—-30-98; 8:45 am]
BILLING CODE 4820-02—P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 178
[Docket No. 97F-0305]

Indirect Food Additives: Adjuvants,
Production Aids, and Sanitizers

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
food additive regulations to provide for
the expanded safe use of siloxanes and
silicones; cetylmethyl, dimethyl, methyl
11-methoxy-11-oxoundecyl as a pigment
dispersant in all pigmented polymers
intended for use in contact with food.
This action is in response to a petition
filed by Goldschmidt Chemical Corp.
DATES: The regulation is effective July 1,
1998; written objections and requests for
a hearing by July 31, 1998.

ADDRESSES: Submit written objections to
the Dockets Management Branch (HFA-
305), Food and Drug Administration,
5630 Fishers Lane, rm. 1061, Rockville,
MD 20857.

FOR FURTHER INFORMATION CONTACT: Vir
D. Anand, Center for Food Safety and
Applied Nutrition (HFS-216), Food and
Drug Administration, 200 C St. SW.,
Washington, DC 20204, 202-418-3081.

SUPPLEMENTARY INFORMATION: In a notice
published in the Federal Register of
July 31, 1997 (62 FR 41053), FDA
announced that a food additive petition
(FAP 7B4550) had been filed by
Goldschmidt Chemical Corp., c/o Keller
and Heckman, 1001 G St. NW., suite 500
West, Washington, DC 20001. The
petition proposed to amend the food
additive regulations in §178.3725
Pigment dispersants (21 CFR 178.3725)
to provide for the expanded safe use of
siloxanes and silicones; cetylmethyl,
dimethyl, methyl 11-methoxy-11-
oxoundecyl as a pigment dispersant in
all pigmented polymers intended for use
in contact with food.

FDA has evaluated data in the
petition and other relevant material.
Based on this information, the agency
concludes that the proposed use of the
additive is safe, that the additive will
achieve its intended technical effect,
and therefore, that the regulations in
§178.3725 should be amended as set
forth below.

Information in the petition indicates
that one of the constituents of the
additive, i.e., hexadecene which is a
starting material for the additive, leads

to the formation in rabbits of a transient
metabolite, 1,2-epoxyhexadecane (EHD).
In a published study, EHD was reported
to be a weak skin carcinogen in female
Swiss mice (Ref. 1). FDA evaluated this
study (Ref. 2) and has concluded that
the evidence that EHD may be a weak
dermal carcinogen in female Swiss mice
does not preclude a conclusion that the
petitioned use of the substance is safel.

First, the incidence of dermal tumors
in EHD-treated mice was small (2 or 3
of 40 mice) and not statistically
significant, assuming that control
animals had no dermal tumors. Second,
there were deficiencies in the conduct
and reporting of this study. Third,
dermal carcinogenicity is not highly
predictive of carcinogenicity by other
routes of exposure (Ref. 3). These
observations support the agency’s view
that there is no evidence that suggests
that EHD is likely to be a carcinogen
when orally ingested, which is the route
of exposure most directly relevant to the
safety assessment of food additives.

In accordance with §171.1(h) (21 CFR
171.1(h)), the petition and the
documents that FDA considered and
relied upon in reaching its decision to
approve the petition are available for
inspection at the Center for Food Safety
and Applied Nutrition by appointment
with the information contact person
listed above. As provided in §171.1(h),
the agency will delete from the
documents any materials that are not
available for public disclosure before
making the documents available for
inspection.

The agency has determined under 21
CFR 25.31(i) that this action is of a type
that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

This final rule contains no collections
of information. Therefore, clearance by
the Office of Management and Budget
under the Paperwork Reduction Act of
1995 is not required.

Any person who will be adversely
affected by this regulation may at any
time on or before July 31, 1998, file with
the Dockets Management Branch
(address above) written objections
thereto. Each objection shall be

1 As noted, EHD is reported to be a weak skin
carcinogen in female Swiss mice. This finding does
not mean that EHD is a carcinogenic impurity of the
additive.

If EHD were a carcinogenic impurity, FDA would
evaluate such impurity under the general safety
clause, using risk assessment procedures to
determine whether there is a reasonable certainty of
no harm that would result from the proposed use
of the additive, Scott v. FDA, 728 F. 2d 322 (6th
Cir. 1984).
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separately numbered, and each
numbered objection shall specify with
particularity the provisions of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection. Three copies of all documents
shall be submitted and shall be
identified with the docket number
found in brackets in the heading of this
document. Any objections received in

response to the regulation may be seen
in the Dockets Management Branch
between 9 a.m. and 4 p.m., Monday
through Friday.

The following references have been
placed on display in the Dockets
Management Branch (address above)
and may be seen by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday.

1. Van Duuren, B. L., L. Langseth, B. M.
Goldschmidt, and L. Orris, ““Carcinogenicity
of Epoxides, Lactones, and Epoxy
Compounds. VI. Structure and Carcinogenic
Activity,” Journal of the National Cancer
Institute, vol. 39, No. 6., pp. 1217-1228,
1967.

2. Memorandum from Executive Secretary
of the Cancer Assessment Committee, FDA,
to Quantitative Risk Assessment Committee,
FDA, concerning “Potential Carcinogenicity
of 1,2-epoxyhexadecane (EHD): Subject of
Food Additive Petition No. 7B4550
(Goldschmidt Chemical Corp.),” dated
January 8, 1998.

3. Tobin, Paul S. et al., “An Evaluation of
Skin Painting Studies as Determinants of
Tumorigenesis Potential Following Skin

Contact with Carcinogens,” Regulatory
Toxicology and Pharmacology, vol. 2, 22-37,
1982.

List of Subjects in 21 CFR Part 178

Food additives, Food packaging.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 178 is
amended as follows:

PART 178—INDIRECT FOOD
ADDITIVES: ADJUVANTS,
PRODUCTION AIDS, AND SANITIZERS

1. The authority citation for 21 CFR
part 178 continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348, 379%e.

2. Section 178.3725 is amended in the
table by alphabetically adding an entry
under the headings *““Substances’ and
“Limitations” to read as follows:

§ 178.3725 Pigment dispersants.

* * * * *

Substances

Limitations

* *

oxoundecyl (CAS Reg. No. 155419-59-3).

Siloxanes and silicones; cetylmethyl, dimethyl, methyl 11-methoxy-11-

* *

of this chapter.

* *

For use only at levels not to exceed 0.5 percent by weight of the pig-
ment. The pigmented polymers may contact all foods under condi-
tions of use C, D, E, F, and G described in Table 2 of §176.170(c)

Dated: June 19, 1998.
William K. Hubbard,

Associate Commissioner for Policy
Coordination.

[FR Doc. 98-17412 Filed 6—-30-98; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 48, 145, and 602
[T.D. 8774]
RIN 1545-AW15

Kerosene Tax; Aviation Fuel Tax; Tax
on Heavy Trucks and Trailers

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations relating to the
kerosene and aviation fuel excise taxes
and the tax on the first retail sale of
certain tractors and truck, trailer, and
semitrailer chassis and bodies (heavy
vehicles). The regulations provide rules

for the kerosene tax, the refund
available to certain aviation producers,
and the tax on heavy vehicles. The
regulations relating to kerosene affect
the tax liability of certain industrial
users, refiners, terminal operators,
throughputters, and persons that sell,
buy, or use kerosene. The regulations
relating to aviation fuel affect certain
producers, retailers, and users of
aviation fuel. The regulations relating to
the tax on heavy vehicles affect vehicle
manufacturers and dealers. The text of
these regulations also serves as the text
of the proposed regulations set forth in
the notice of proposed rulemaking on
this subject in the Proposed Rules
section of this issue of the Federal
Register.

DATES: These regulations are effective
July 1, 1998. For dates of applicability,
see §848.4082-6T, 48.4082-7T(b),
48.4082-8T(f), 48.4082-9T(b), 48.4091—
3T(f), 48.4101-3T(e), 48.6427—-10T(c),
48.6427-11T(g), and 145.4052—
1(a)(2)(ii).

FOR FURTHER INFORMATION CONTACT:
Frank Boland (202) 622—-3130 (not a toll-
free call).

SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

These temporary regulations are being
issued without prior notice and public
procedure pursuant to the
Administrative Procedure Act (5 U.S.C.
553). For this reason, the collection of
information contained in these
regulations has been reviewed and,
pending receipt and evaluation of
public comments, approved by the
Office of Management and Budget under
control number 1545-1608. Responses
to this collection of information are
required to obtain a tax benefit.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid OMB control number.

For further information concerning
this collection of information, and
where to submit comments on the
collection of information and the
accuracy of the estimated burden, and
suggestions for reducing this burden,
please refer to the preamble to the
notice of proposed rulemaking in the
Proposed Rules section of this issue of
the Federal Register.
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Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to excise tax regulations (26 CFR parts
48 and 145) that implement certain
changes made by the Taxpayer Relief
Act of 1997 (the 1997 Act) relating to
taxes on kerosene, aviation fuel, and
heavy vehicles.

Kerosene; the 1997 Act

Section 4081 imposes a tax on certain
removals, entries, and sales of taxable
fuel. Before July 1, 1998, taxable fuel
means gasoline and diesel fuel. As of
that date, however, the definition of
taxable fuel is expanded by the 1997 Act
to include kerosene. Thus, after June 30,
1998, tax is imposed on the removal of
kerosene from a terminal at the terminal
rack.

In addition, the 1997 Act extends the
rules for the exemption of dyed diesel
fuel to dyed kerosene. Thus, tax is not
imposed on kerosene that (1) the IRS
determines is destined for a nontaxable
use (such as for heating), (2) is indelibly
dyed in accordance with IRS
regulations, and (3) meets any marking
requirements that may be prescribed in
regulations.

Also, the 1997 Act provides that
undyed kerosene that is destined for a
nontaxable use may be removed,
entered, or sold tax free in three
situations. First, in the case of aviation-
grade kerosene, dyeing is not required if
the kerosene is received by a person that
is registered by the IRS for purposes of
the aviation fuel tax imposed by section
4091. Second, dyeing is not required for
feedstock kerosene that is received from
a pipeline or vessel by a registered
kerosene feedstock user. Kerosene used
as a feedstock by other persons is
exempt from the dyeing requirement to
the extent provided by regulations.
Finally, to the extent prescribed by
regulations, dyeing is not required if
kerosene is received by a registered
wholesale distributor that sells kerosene
exclusively to ultimate vendors that sell
kerosene from a pump that is not
suitable for use in fueling any diesel-
powered highway vehicle or train (a
blocked pump).

The 1997 Act adds section 4101(e) to
provide that a terminal for kerosene or
diesel fuel cannot be an approved
terminal unless the operator of the
terminal offers dyed diesel fuel and

dyed kerosene for removal for
nontaxable use. This provision is not
applicable until July 1, 2000.

The 1997 Act generally applies to
kerosene the credit and refund rules that
apply to diesel fuel. Thus, a credit or
refund is allowable to a registered
ultimate vendor that sells taxed, undyed
kerosene for use on a farm for farming
purposes or for the exclusive use of a
state or local government. In addition, a
credit or refund is allowable to a
registered ultimate vendor that sells
taxed, undyed kerosene from a blocked
pump or, to the extent provided by the
Secretary of the Treasury, for blending
with heating oil to be used during
periods of extreme or unseasonable
cold.

Kerosene; Explanation of Provisions

Because kerosene is classified as a
taxable fuel as of July 1, 1998, the rules
(including definitions) in the existing
regulations that apply to taxable fuel
generally apply to kerosene.

The temporary regulations define
kerosene as the kerosene described in
ASTM Specification D 3699 (No. 1-K
and No. 2-K) and ASTM Specification
D 1655 (kerosene-type jet fuel).

Under the temporary regulations, tax
is not imposed on the removal, entry, or
sale of kerosene that is dyed with dye
of the same strength and composition
that is now required for diesel fuel.
Also, every retail pump where dyed
kerosene is sold must display a
prescribed notice similar to the one now
required on dyed diesel fuel pumps.

Under the temporary regulations, tax
generally is not imposed on aviation-
grade kerosene if the person that
receives the kerosene in a transaction
otherwise subject to tax (such as a
person that buys kerosene at a terminal
rack) is registered with respect to the
section 4091 tax and, for sales after
September 30, 1998, certifies that the
kerosene will be used as a fuel in an
aircraft. These buyers include registered
aviation fuel producers (that is, persons
with IRS registration numbers with an
“H" suffix) and registered commercial
airlines.

Transitional rules provide that tax
generally is not imposed on aviation-
grade kerosene that is destined for use
as aviation fuel if an unregistered
person (such as a fixed-base operator)
receives the kerosene at a terminal rack
and certifies (for sales after September
30, 1998) that the kerosene will be used
as a fuel in an aircraft. The Treasury
Department is considering whether this
provision should be made a part of the
final regulations, or whether persons
that are presently unregistered should
be required to register in order to

receive aviation-grade kerosene tax free
and requests comments on this issue.
Comments may be submitted in the
manner described under the ADDRESSES
caption in the notice of proposed
rulemaking on these subjects in the
Proposed Rules section of this issue of
the Federal Register.

The temporary regulations describe
the conditions under which a registered
ultimate vendor may be eligible for a
credit or refund with respect to taxed
kerosene that it sells from a blocked
pump. A blocked pump is defined as a
fuel pump that is at a fixed location and
that cannot be used to fuel any diesel-
powered highway vehicle or train. Also,
blocked pumps must display a
prescribed notice.

The temporary regulations do not
provide rules for the following: (1) the
exception from the dyeing requirement
for kerosene that is removed from a
terminal for use as a feedstock, (2) the
exception from the dyeing requirement
for kerosene that is received by a
registered wholesale distributor that
sells kerosene exclusively to ultimate
vendors that sell kerosene from a
blocked pump, (3) the availability of a
credit or refund to a registered ultimate
vendor that sells kerosene for blending
with heating oil to be used during
periods of extreme or unseasonable
cold, and (4) the requirement that a
terminal for kerosene or diesel fuel
cannot be an approved terminal unless
the operator of the terminal offers dyed
diesel fuel and dyed kerosene for
removal for nontaxable use. Comments
are also requested on these issues.
Comments may be submitted in the
manner described under the ADDRESSES
caption in the notice of proposed
rulemaking on these subjects in the
Proposed Rules section of this issue of
the Federal Register.

Aviation Fuel

The 1997 Act added section 4091(d),
which allows a registered aviation fuel
producer (including a registered
wholesale distributor) to obtain a refund
of tax previously paid on aviation fuel
that it buys. The temporary regulations
describe the procedures to be followed
for the allowance of this refund. These
procedures are similar to the procedures
under section 4081(e) for refunds
relating to taxable fuel on which two
taxes have been paid.

Registration of Heavy Vehicle
Manufacturers and Retailers

The tax on the sale of heavy vehicles
imposed by section 4051 is a tax that
applies to the first retail sale by the
manufacturer, importer, or retailer of a
vehicle. The tax is not imposed if a
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vehicle is sold for resale or for lease on
a long-term basis. Under existing
regulations, this tax-free treatment
applies only if both the seller and the
buyer are registered by the IRS. Under
the 1997 Act, however, the Treasury
Department is to revise those
regulations so that those sales may be
made tax free even if the parties have
not been registered by the IRS.

These temporary regulations generally
provide that a person, such as a vehicle
manufacturer, may sell a vehicle tax free
if it accepts from its buyer, such as a
vehicle retailer, a prescribed statement,
signed under penalties of perjury,
stating that the buyer will resell the
vehicle or lease it on a long-term basis.
Neither party will be required to be
registered.

The temporary regulations do not
affect the registration requirements for
tax-free sales under section 4221, such
as sales for the exclusive use of a state
or local government.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations. It is hereby certified that the
collection of information in these
regulations will not have a significant
economic impact on a substantial
number of small entities. This
certification is based upon the fact that
the time required to prepare and submit
the exemption certificates described in
these regulations (many of which are
similar to certificates that are already in
use) is minimal and will not have a
significant impact on those small
entities that choose to provide the
certificates. Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, these temporary regulations will
be submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Frank Boland, Office of
the Assistant Chief Counsel
(Passthroughs and Special Industries),
IRS. However, other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects
26 CFR Parts 48 and 145

Excise taxes, Reporting and
recordkeeping requirements.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 48, 145,
and 602 are amended as follows:

PART 48—MANUFACTURERS AND
RETAILERS EXCISE TAX
REGULATIONS

Paragraph 1. The authority citation
for part 48 is amended by adding entries
in numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *
Sections 48.4082—6T, 48.4082-7T, and
48.4082-8T also issued under 26 U.S.C. 4082

* X *

Section 48.4101-3 also issued under 26
U.S.C. 4101(a) * * *

Sections 48.6427-10T and 48.6427-11T
also issued under 26 U.S.C. 6427(n) * * *

Par. 2. Section 48.4081-1T is added
to read as follows:

§48.4081-1T Taxable fuel; definitions
(temporary).

(a) [Reserved]

(b) Definitions.

Kerosene means, after June 30,
1998,—

(1) The two grades of kerosene (No. 1—
K and No. 2—K) described in ASTM
Specification D 3699; and

(2) Kerosene-type jet fuel described in
ASTM Specification D 1655 and
military specifications MIL-T-5624R
and MIL-T-83133D (Grades JP-5 and
JP-8). For availability of ASTM and
military specification material, see
§48.4081-1(c)(2)(i).

Par. 3. Sections 48.4082—6T, 48.4082—
7T, 48.4082-8T, 48.4082-9T, and
48.4082-10T are added to read as
follows:

8§48.4082-6T Kerosene; treatment as
diesel fuel in certain cases (temporary).

For purposes of §§ 48.4081-1(b) (the
definition of taxable fuel), 48.4081-2(c),
48.4082-1, 48.4082—-4, and 48.4082-5,
after June 30, 1998, diesel fuel includes
kerosene.

§48.4082-7T Kerosene; notice required
with respect to dyed kerosene (temporary).
(a) In general. A legible and
conspicuous notice stating: “DYED
KEROSENE, NONTAXABLE USE ONLY,
PENALTY FOR TAXABLE USE” must
be posted by a seller on any retail pump

or other delivery facility where it sells
dyed kerosene for use by its buyer. Any
seller that fails to post the required
notice on any retail pump or other
delivery facility where it sells dyed
kerosene is, for purposes of the penalty
imposed by section 6715, presumed to
know that the fuel will not be used for
a nontaxable use.

(b) Effective date. This section is
applicable after June 30, 1998.

§48.4082-8T Kerosene; exemption for
aviation-grade kerosene (temporary).

(a) Overview. This section provides
rules for exempting aviation-grade
kerosene from the tax imposed by
section 4081. Generally, under
prescribed conditions, tax is not
imposed on a removal, entry, or sale of
aviation-grade kerosene if the kerosene
is destined for use as a fuel in an
aircraft.

(b) Definition.

Aviation-grade kerosene means
kerosene-type jet fuel described in
ASTM Specification D 1655 and
military specifications MIL-T-5624R
and MIL-T-83133D (Grades JP-5 and
JP-8). For availability of ASTM and
military specification material, see
§48.4081-1(c)(2)(i).

(c) Removals and entries not in
connection with sales. Tax is not
imposed by section 4081 on the removal
or entry not in connection with a sale
of aviation-grade kerosene if—

(1) The person otherwise liable for tax
is a taxable fuel registrant;

(2) In the case of a removal from a
terminal, the terminal is an approved
terminal; and

(3) The kerosene will be used as fuel
in an aircraft and—

(i) The person otherwise liable for tax
subsequently delivers the kerosene into
the fuel supply tank of an aircraft or is
registered under section 4101 with
respect to the tax imposed by section
4091; or

(ii) The section 4091 tax has been
imposed on the kerosene.

(d) Removals and entries in
connection with sales. Tax is not
imposed under section 4081 on the
removal or entry of aviation-grade
kerosene in connection with a sale if—

(1) The person otherwise liable for tax
is a taxable fuel registrant;

(2) In the case of a removal from a
terminal, the terminal is an approved
terminal; and

(3) The kerosene will be used as fuel
in an aircraft and—

(i) The buyer is registered under
section 4101 with respect to the tax
imposed by section 4091,

(i) The buyer is buying for its use in
a nontaxable use (as defined in section
4092(a)); or
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(iii) The section 4091 tax is, or has
been, imposed on the kerosene.

(e) Evidence under paragraph (d)(3)—
(1) In general—(i) Sales before October
1, 1998. For sales before October 1,
1998, the requirements of paragraph
(d)(3) of this section will be considered
to have been met if the person otherwise
liable for tax has an unexpired
certificate (described in this paragraph
(e)) from the buyer and has no reason to
believe that any information in the
certificate is false.

(ii) Sales after September 30, 1998.
For sales after September 30, 1998, the
requirements of paragraph (d)(3) of this
section are met only if the person
otherwise liable for tax has an
unexpired certificate (described in this
paragraph (e)) from the buyer and has
no reason to believe that any
information in the certificate is false.

(2) Certificate. The certificate to be
provided by a buyer of aviation-grade
kerosene is a statement signed under
penalties of perjury by a person with
authority to bind the buyer, in
substantially the same form as the
model certificate provided in paragraph
(e)(4) of this section, and that contains
all information necessary to complete
the model certificate. A new certificate
or notice that the correct certificate is
invalid must be given if any information
in the current certificate changes. The
certificate may be included as part of
any business records normally used to
document a sale. The certificate expires
on the earliest of the following dates:

(i) The date one year after the effective
date of the certificate (which may be no
earlier than the date it is signed).

(ii) The date the buyer provides a new
certificate or notice that the current
certificate is invalid to the seller.

(iii) The date the seller is notified by
the Internal Revenue Service or the
buyer that the buyer’s right to provide
a certificate has been withdrawn.

(3) Withdrawal of the right to provide
a certificate. The Internal Revenue
Service may withdraw the right of a
buyer of aviation-grade kerosene to
provide a certificate under this section
if the buyer uses or disposes of aviation-
grade kerosene to which a certificate
applies other than as a fuel in an
aircraft. The Internal Revenue Service
may notify any seller to whom the buyer
has provided a certificate that the
buyer’s right to provide a certificate has
been withdrawn.

(4) Model certificate.

Certificate of Person Buying Aviation-Grade
Kerosene for Use as a Fuel in an Aircraft

(To support tax-free removals and entries of
aviation-grade kerosene under section 4081
of the Internal Revenue Code.)

Name, address, and employer
identification number of seller (“‘Buyer”)
certifies the following under penalties of
perjury:

Name of Buyer:

The aviation-grade kerosene to which this
certificate relates will be used as fuel in an
aircraft.

Buyer is (check one):

Registered under section 4101 of the
Internal Revenue Code with respect to the tax
imposed by section 4091 with a registration
number of .
Buying the kerosene for its use in
a nontaxable use (as defined in section
4092(a)).

Buying the kerosene for its use
(other than a nontaxable use) in commercial
aviation (as defined in section 4092(b)).

Buying the kerosene for its use
(other than a nontaxable use) in
noncommercial aviation (as defined in
section 4041(c)(2)).

_______Buying the kerosene for resale.

This certificate applies to the following
(complete as applicable):

If this is a single purchase certificate, check
here and enter:

1. Invoice or delivery ticket number

2. (number of gallons).

If this is a certificate covering all purchases
under a specified account or order number,
check here and enter:

1. Effective date

2. Expiration date
(period not to exceed 1 year after the effective
date)

3. Buyer account or order number

Buyer will provide a new certificate to the
seller if any information in this certificate
changes.

Buyer understands that if Buyer violates
the terms of this certificate, the Internal
Revenue Service may withdraw Buyer’s right
to provide a certificate.

Buyer has not been notified by the Internal
Revenue Service that its right to provide a
certificate has been withdrawn.

Buyer understands that the fraudulent use
of this certificate may subject Buyer and all
parties making any fraudulent use of this
certificate to a fine or imprisonment, or both,
together with the costs of prosecution.

Printed or typed name of person signing

Title of person signing

Employer identification number

Address of Buyer

Signature and date signed

(f) Effective date. This section is
applicable after June 30, 1998.

§48.4082-9T Kerosene; exemption for
non-fuel feedstock purposes (temporary).
(a) In general. Tax is not imposed
under section 4081 and § 48.4081—
3(e)(1) if, upon the removal of kerosene
from a pipeline or vessel, the kerosene

is received by a taxable fuel registrant
that is a kerosene feedstock user. For
this purpose, a kerosene feedstock user
is a person that receives kerosene by
bulk transfer for its own use in the
manufacture or production of any
substance (other than gasoline, diesel
fuel, or special fuels referred to in
section 4041).

(b) Effective date. This section is
applicable after June 30, 1998.

§48.4082-10T Kerosene; additional
exemption from floor stocks tax
(temporary).

The floor stocks tax imposed by
section 1032(g) of the Taxpayer Relief
Act of 1997 does not apply to kerosene
that satisfies the dyeing requirements of
§48.4082-1(b) by the earlier of—

(a) September 30, 1998; or

(b) The time the kerosene is sold by
the person otherwise liable for the floor
stocks tax.

Par. 4. Section 48.4091-3T is added
to read as follows:

§48.4091-3T Aviation fuel; conditions to
allowance of refunds of aviation fuel tax
under section 4091(d) (temporary).

(a) Overview. This section provides
the conditions under which a refund of
tax imposed by section 4091 is
allowable with respect to taxed aviation
fuel that is held by a registered aviation
fuel producer. No credit against any tax
imposed by the Internal Revenue Code
is allowed under section 4091(d).

(b) Conditions to allowance of refund.
A claim for refund of tax imposed by
section 4091 with respect to aviation
fuel is allowed under section 4091(d)
and this section only if—

(1) A tax imposed by section 4091
with respect to the aviation fuel was
paid to the government by an importer
or producer (the first producer) and the
tax has not been otherwise credited or
refunded;

(2) After imposition of the tax, the
aviation fuel is acquired by a person
that is a registered aviation fuel
producer (the second producer);

(3) The second producer has filed a
timely claim for refund that contains the
information required under paragraph
(d) of this section; and

(4) The first producer and any person
that owns the fuel after its sale by the
first producer and before its purchase by
the second producer (a subsequent
seller) have met the reporting
requirements of paragraph (c) of this
section.

(c) Reporting requirements—(1) In
general. The reporting requirements of
this paragraph (c)(1) are met if the first
producer files a report (the first
producer’s report) that—
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(i) Is in substantially the same form as
the model report provided in paragraph
(c)(2) of this section (or such other
model report as the Commissioner may
prescribe);

(ii) Contains all information necessary
to complete such model report; and

(iii) Is filed at the time and in the
manner prescribed by the
Commissioner.

(2) Model first producer’s report.

First Producer’s Report

First Producer’s name, address, and employer
identification number

Buyer’s name, address, and employer
identification number

Date and location of taxable sale

Volume and type of aviation fuel sold

Amount of federal excise tax paid on account
of the sale

Under penalties of perjury, First Producer
declares that First Producer has examined
this statement, including any accompanying
schedules and statements, and, to the best of
First Producer’s knowledge and belief, it is
true, correct and complete.

Printed or typed name of the person signing

Title of person signing

Signature and date signed

(3) Information provided to buyers.
The reporting requirements of this
paragraph (c)(3) are met if a first
producer that filed a first producer’s
report under paragraph (c)(1) of this
section gives a copy of the report to the
person to whom the first producer sells
the aviation fuel.

(4) Statement of subsequent seller—(i)
In general. The reporting requirements
of this paragraph (c)(4) are met if—

(ii)(A) Each subsequent seller gives to
its buyer a copy of a statement that
provides all information (whether or not
in the same format) necessary to
complete the model statement
prescribed in paragraph (c)(4)(ii) of this
section (or such other model statement
as the Commissioner may prescribe);
and

(B) The statement is provided at the
bottom or on the back of the copy of the
first producer’s report (or in an attached
document).

(iii) Model statement describing
subsequent sale.

Statement of Subsequent Seller (Aviation
Fuel)

Name, address, and employer identification
number of seller in subsequent sale

Name, address, and employer identification
number of buyer in subsequent sale

Date and location of subsequent sale

Volume and type of aviation fuel sold

The undersigned seller (the Seller) has
received the copy of the first producer’s
report provided with this statement in
connection with Seller’s purchase of the
aviation fuel described in this statement.

Under penalties of perjury, Seller declares
that Seller has examined this statement,
including any accompanying schedules and
statements, and, to the best of Seller’s
knowledge and belief, it is true, correct and
complete.

Printed or typed name of person signing

Title of person signing

Signature and date signed

(5) Sale to multiple buyers. If a first
producer’s report relates to aviation fuel
that is divided among more than one
buyer, multiple copies of the first
producer’s report should be made at the
stage that the aviation fuel is divided
and a copy given to each buyer. The
reporting requirements of this paragraph
(c) will be met only with respect to the
fuel purchased by buyers that are given
a copy of the report including any
statement required under paragraph
(c)(4) of this section.

(d) Form and content of claim—(1) In
general. The following rules apply to
claims for refund under section 4091(d):

(i) The claim must be made by the
second producer and must include all
the information described in paragraph
(d)(2) of this section.

(ii) The claim must be made on Form
8849 (or such other form as the
Commissioner may designate) in
accordance with the instructions on the
form. The form should be marked
Section 4091(d) Claim at the top.
Section 4091(d) claims must not be
included with a claim for a refund
under any other provision of the
Internal Revenue Code.

(2) Information to be included in the
claim. Each claim for a refund under
section 4091(d) must contain the
following information with respect to
the aviation fuel covered by the claim:

(i) Volume and type of aviation fuel.

(ii) Date on which the second
producer acquired the aviation fuel to
which the claim relates.

(iiif) Amount of tax that the first
producer paid to the government and a
statement that the second producer has

not included the amount of that tax in
the sales price of the aviation fuel to
which the claim relates and has not
collected that amount from the person
that bought the aviation fuel from the
second producer, if any.

(iv) Name, address, and employer
identification number of the first
producer that paid the tax to the
government.

(v) A copy of the first producer’s
report that relates to the aviation fuel
covered by the claim.

(vi) A copy of any statement of a
subsequent seller that the second
producer received with respect to that
aviation fuel.

(e) Time for filing claim. A claim for
refund under section 4091(d) may be
filed any time after the first producer
has filed the return of the tax to which
the claim relates and before the end of
the period prescribed by section 6511
for the filing of a claim for refund of that
tax.

(f) Effective date. This section is
applicable with respect to refunds of tax
imposed by section 4091 after December
31, 1998.

Par. 5. Section 48.4101-2T is added
to read as follows:

§48.4101-2T
(temporary).

(a)(1) through (a)(3) [Reserved]

(a)(4) Registered aviation fuel
producers. After June 30, 1999, each
person that is registered under section
4101 as a producer of aviation fuel must
make a return showing—

(i) The name and employer
identification number of each
unregistered person to whom it sold
aviation fuel for resale;

(i) The volume of the aviation fuel
sold to such persons;

(iii) The date and location of such
sales; and

(iv) Any other information required
by the Commissioner.

(b) through (d) [Reserved]

Par. 6. Section 48.4101-3T is added
to read as follows:

Information reporting

§48.4101-3T Registration; special rules
for kerosene (temporary).

(a) Application of §48.4101-1. The
references to diesel fuel in §848.4101—
1(a)(2) and (f)(1)(ii) are treated as
references to either diesel fuel or
kerosene, and the references in
§848.4101-1(b)(5)(i) and (f)(2) to
paragraphs (c)(1) or (d) of §48.4101-1
are treated as references also to
paragraph (c) of this section.

(b) Transitional registration rule—(1)
In general. A person is treated as a
taxable fuel registrant if, on June 30,
1998, the person—
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(i) Is an enterer, refiner, terminal
operator, or throughputter of kerosene
and is registered under section 4101 as
a producer or importer of aviation fuel,
or

(ii) Operates one or more terminals
that store kerosene (and no other type of
taxable fuel) and each position holder at
each of its terminals is a taxable fuel
registrant.

(2) Termination. A person treated as
registered under this paragraph (b) is
treated as registered until the earlier
of—

(i) The effective date of a registration
issued under §48.4101-1(g)(3) with
respect to kerosene;

(ii) The effective date of a revocation
or suspension of registration under
§48.4101-1(i); or

(iii) April 1, 1999.

(c) Persons that may, but are not
required to, be registered. A person may,
but is not required to, be registered
under section 4101 with respect to the
tax imposed by section 4081 if the
person is a kerosene feedstock user
(defined in §48.4082-9T).

(d) Additional terms and conditions
of registration for certain terminal
operators. A legible and conspicuous
notice stating: “DYED KEROSENE,
NONTAXABLE USE ONLY, PENALTY
FOR TAXABLE USE” must be provided
by each terminal operator to any person
that receives dyed kerosene at a
terminal rack of that operator. This
notice must be provided by the time of
the removal and must appear on all
shipping papers, bills of lading, and
similar documents that are provided by
the terminal operator to accompany the
removal of the fuel.

(e) Effective date. This section is
applicable after June 30, 1998.

Par. 7. Sections 48.6427-10T and
48.6427-11T are added to read as
follows:

§48.6427-10T Claims with respect to
kerosene (temporary).

(a) Claims under §48.6427-8—(1) In
general. For purposes of § 48.6427-8,
diesel fuel includes kerosene.

(2) Blocked pumps. Kerosene is
treated as satisfying the conditions of
§48.6427-8(b)(1) only if it was not sold
from a blocked pump (as described in
§48.6427-11T(b)).

(b) Claims under §48.6427-9. For
purposes of § 48.6427-9, diesel fuel
includes kerosene.

(c) Effective date. This section is
applicable to kerosene taxed after June
30, 1998.

§48.6427-11T Special rules for claims by
registered ultimate vendors of kerosene
(blocked pump) (temporary).

(a) Overview. This section provides
rules relating to claims by registered
ultimate vendors for payments and
income tax credits with respect to
kerosene that is sold from a blocked
pump. For rules relating to claims by
registered ultimate vendors for kerosene
that is sold for farming use or use by a
State, see 8§48.6427-9 and 48.6427—
10T.

(b) Definition; blocked pump. A
blocked pump is a fuel pump that meets
the following conditions:

(1) It is used to dispense undyed
kerosene that is sold at retail for use by
the buyer in a nontaxable use.

(2) It is at a fixed location and cannot
(because, for example, of its distance
from a road surface or train track or the
length of its delivery hose) be used to
dispense fuel directly into the fuel
supply tank of a diesel-powered
highway vehicle or train.

(3) It is identified with a legible and
conspicuous notice stating: “UNDYED
UNTAXED KEROSENE, NONTAXABLE
USE ONLY"”.

(c) Conditions to allowance of credit
or payment. Notwithstanding
§48.6427-9(c), a claim for a credit or
payment with respect to undyed
kerosene is allowable under section
6427(1)(5)(B)(i) if—

(1) Tax was imposed by section 4081
on the kerosene to which the claim
relates;

(2) The claimant sold the kerosene
from a blocked pump;

(3) The claimant is a registered
ultimate vendor of kerosene; and

(4) The claimant has filed a timely
claim for a credit or payment that
contains the information required under
paragraph

(e) of this section.

(d) Form of claim. The rules of
§48.6427-9(d) apply to claims filed
under this section.

(e) Content of claim. Each claim for
credit or payment under this section
must contain the following information
with respect to all the kerosene covered
by the claim:

(1) The total number of gallons
covered by the claim.

(2) A statement by the claimant that
tax has been imposed on the kerosene
covered by the claim.

(3) The claimant’s registration
number.

(4) A statement that the claimant has
not included the amount of the tax in
its sales price of the kerosene and has
not collected the amount of tax from its
buyer.

(f) Time and place for filing claim.
The rules of §48.6427-9(f) apply to
claims filed under this section.

(g) Effective date. This section is
applicable June 30, 1998.

PART 145—TEMPORARY EXCISE TAX
REGULATIONS UNDER THE HIGHWAY
REVENUE ACT OF 1982 (PUB. L. 97—
424)

Par. 8. The authority citation for part
145 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 9. Section 145.4052-1 is
amended as follows:

1. Paragraph (a)(2)(ii) is redesignated
as paragraph (a)(2)(ii)(A).

2. Paragraph (a)(2)(ii)(A), as
redesignated, is amended by removing
the language ““Both” and adding “‘For a
sale before July 1, 1998, both” in its
place and removing the language “‘or’ at
the end.

3. Paragraph (a)(2)(ii)(B) is added to
read as follows:

§145.4052-1 Special rules and definitions.

a * * *

(2) * * *

(ii) * ok K

(B) For a sale after June 30, 1998, and
regardless of the registration status of
the seller or the purchaser, the seller has
in good faith accepted from the
purchaser a statement that the purchaser
executed in good faith and that is in
substantially the same form as the
certificate described in paragraph (a)(6)
of this section, except that the statement
must be signed under penalties of
perjury and need not contain a
registration number, or
* * * * *

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 10. The authority citation for part
602 continues to read as follows:
Authority: 26 U.S.C. 7805.

Par. 11. In §602.101, paragraph (c) is
amended by:

1. Removing the following entry from
the table:

§602.101 OMB Control numbers.

* * * * *
(C) * * *
CFR part or section where O?\:/Iuénzgtn-
identified and described trol number
* * * * *
14540521 ..o 1545-0120
1545-0745
1545-1076
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CFR part or section where o%ﬂuérggz_
identified and described trol number
* * * * *

2. Adding entries in numerical order
to the table to read as follows:

§602.101 OMB Control numbers.

* * * * *

CFR part or section where OCI\:/IuBr.rigg-
identified and described trol number
* * * * *
48.4082-7T 1545-1608
48.4082-8T 1545-1608
48.4091-3T 1545-1608
* * * * *
48.4101-2T oo 1545-1608
48.4101-3T oo, 1545-1608
* * * * *
48.6427—11T ooovivieiieeeee 1545-1608
* * * * *
145.4052-1 ..cooviiiieiieee 1545-1608
1545-0120
1545-0745
1545-1076
* * * * *

Michael P. Dolan,

Deputy Commissioner of Internal Revenue.
Approved: June 17, 1998.

Donald C. Lubick,

Assistant Secretary of the Treasury.

[FR Doc. 98-17400 Filed 6-26-98; 2:02pm]

BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 901
[SPATS No. AL-065-FOR]

Alabama Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving an
amendment to the Alabama regulatory
program (hereinafter referred to as the
“Alabama program’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Alabama’s revisions to
and additions of statutes pertain to the
small operator assistance program

(SOAP), the repair of homes and other
structures materially damaged by
underground coal mining, and the
replacement of affected water supplies.
The amendments is intended to revise
the Alabama program to be consistent
with SMCRA.

EFFECTIVE DATE: July 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Arthur W. Abbs, Director, Birmingham
Field Office, Office of Surface Mining
Reclamation and Enforcement, 135
Gemini Circle, Suite 215, Homewood,
Alabama 35209, Telephone: (205) 290—
7282.

SUPPLEMENTARY INFORMATION:

I. Background on the Alabama Program

Il. Submission of the Proposed Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Alabama Program

On May 20, 1982, the Secretary of the
Interior conditionally approved the
Alabama program. Background
information on the Alabama program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the May 20, 1982, Federal Register (47
FR 22062). Subsequent actions
concerning the conditions of approval
and program amendments can be found
at 30 CFR 901.15 and 901.16.

11. Submission of the Proposed
Amendment

By letter dated April 14, 1998
(Administrative Record No. AL-0579),
Alabama submitted an amendment to its
program pursuant to SMCRA. Alabama
submitted the amendment in response
to a May 20, 1996, letter (Administrative
Record No. AL-0555) that OSM sent to
Alabama in accordance with 30 CFR
732.17(c). OSM announced receipt of
the amendment in the April 29, 1998,
Federal Register (63 FR 23403), and in
the same document opened the public
comment period and provided an
opportunity for a public hearing or
meeting on the adequacy of the
proposed amendment. The public
comment period closed on May 29,
1998. Because no one requested a public
hearing or meeting, none was held.

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the amendment.

Revisions not specifically discussed
below concern nonsubstantive wording
changes, or revised cross-references and
paragraph notations to reflect

organizational changes resulting from
this amendment.

A. Section 9-16-83. Permits; Fee

1. Alabama proposed to revise
paragraph (c) to read as follows:

(c)(1) If the regulatory authority finds that
the probable total annual production at all
locations of any surface coal mining operator
will not exceed 300,000 tons, the cost of the
following activities, which shall be
performed by a qualified public or private
laboratory or such other public or private
qualified entity designated by the regulatory
authority, shall be assumed by the regulatory
authority upon the written request of the
operator in connection with a permit
application, provided that funds are made
available to the regulatory authority for such
purposes by the Secretary of the U.S.
Department of Interior.

(A) The determination of probable
hydrologic consequences required by
subsection (b)(10), including the engineering
analyses and designs necessary for the
determination.

(B) The development of cross-section maps
and plans required by subsection (b)(13).

(C) The geologic drilling and statement of
results of test borings and core samplings
required by subsection (b)(14).

(D) The collection of archaeological
information required by subsection (b)(12)
and any other archaeological and historical
information required by the regulatory
authority, and the preparation of plans
necessitated thereby.

(E) Pre-blast surveys required by
subsection 9-16—-90(b)(15)e.

(F) The collection of site-specific resource
information and production of protection and
enhancement plans for fish and wildlife
habitats and other environmental values
required by the regulatory authority under
this Act.

(2) The regulatory authority shall provide
or assume the cost of training coal operators
that meet the qualifications stated in
paragraph (1) concerning the preparation of
permit applications and compliance with the
regulatory program, and shall ensure that
qualified coal operators are aware of the
assistance available under this subsection;
provided that funds for such purposes are
made available to the regulatory authority by
the Secretary of the U.S. Department of
Interior.

The Director is approving this
revision because it is no less stringent
than section 507(c)(1) of SMCRA.

2. Alabama proposed to add new
paragraph (h) to read as follows:

(h) A coal operator that has received
assistance pursuant to subsection (c) (1) or (2)
shall reimburse the regulatory authority for
the cost of the services rendered if the
program administrator finds that the
operator’s actual and attributed annual
production of coal for all locations exceeds
300,000 tons during the 12 months
immediately following the date on which the
operator is issued the surface coal mining
and reclamation permit.
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The Director is approving this
revision because it is no less stringent
than section 507(h) of SMCRA.

B. Section 9-16-91. Underground Coal
Mining; Effects on Surface

Alabama proposed to add new
paragraph (e) to read as follows:

(e) Underground coal mining operations
conducted after the date of enactment of this
section shall comply with each of the
following requirements:

(1) Promptly repair, or compensate for,
material damage resulting from subsidence
caused to any occupied residential dwelling
and structure related thereto, or non-
commercial building due to underground
coal mining operations. Repair of damage
shall include rehabilitation, restoration, or
replacement of the damaged occupied
residential dwelling and structures related
thereto, or non-commercial building.
Compensation shall be provided to the owner
of the damaged occupied residential dwelling
and structures related thereto or non-
commercial building and shall be in the full
amount of the diminution in value resulting
from the subsidence. Compensation may be
accomplished by the purchase, prior to
mining, of a noncancellable premium-
prepaid insurance policy.

(2) Promptly replace any drinking,
domestic, or residential water supply from a
well or spring in existence prior to the
application for a surface coal mining and
reclamation permit, which has been affected
by contamination, diminution, or
interruption resulting from underground coal
mining operations. Nothing in this section
shall be construed to prohibit or interrupt
underground coal mining operations.

The Director is approving this
revision because it is no less stringent
than section 720 of SMCRA.

IVV. Summary and Disposition of
Comments

Public Comments

OSM solicited public comments on
the proposed amendment, but none
were received.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Alabama
program.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.) None of
the revisions that Alabama proposed to

make in this amendment pertain to air
or water quality standards. Therefore,
OSM did not request the EPA’s
concurrence.

Pursuant to 30 CFR 732.17(h)(11)(i),
OSM solicited comments on the
proposed amendment from the EPA
(Administrative Record No. AL-0580).
The EPA did not respond to OSM’s
request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
is required to solicit comments on
proposed amendments which may have
an effect on historic properties from the
SHPO and ACHP. OSM solicited
comments on the proposed amendment
from the SHPO and ACHP
(Administrative Record No. AL-0580).
The Alabama Historical Commission
(Commission) responded in a letter
dated May 5, 1998 (Administrative
Record No. AL-0582). The Commission
wanted to know who defines the terms
“known’’ and “‘significant’ at section 9—
16-83(b)(12) regarding archaeological
sites and if the Alabama Surface Mining
Commission (ASMC) or some other
agency would pay for archaeological
studies discussed at section 9-16—
83(c)(1). The Commission also wanted
clarification on what it meant to “‘seal
all portals’ at section 9-16—-91(b)(2),
and stated that there are historic portal
facings which need to be preserved and
that this issue needed to be more clearly
addressed. In addition, at section 9-16—
91(b)(7), the Commission wanted to
know if the proximity of culturally
significant sites to mining activities
should be of more concern in cases
where adverse effects could come from
a greater distance, i.e., blasting.
Furthermore, at section 9-16-91(b)(10),
it wanted to know if other surface
impacts not specified in section 9-16—
91(b) would be subject to section 106 of
the National Historic Preservation Act of
1966 if the ASMC received a permit.
Finally, the Commission felt that
significant cultural resources should be
addressed at section 9-16-91(c)(1)
which pertains to protecting the
stability of the land.

Alabama did not propose to amend
the above aforementioned sections of its
statutes. In addition, these statute
sections are substantially identical to
the Federal statutes at sections 507 and
516 of SMCRA, and, therefore, are not
inconsistent with the Federal
requirement. In acting on State program
amendments, the Director only
addresses those sections of a State’s
laws and regulations where revisions
are proposed by the State. However,

OSM forwarded a copy of the
Commission’s comments to the ASMC
for its consideration in future
rulemaking.

The Commission made one other
comment pertaining to Alabama’s
amendment. It stated that section 9-16—
83(c)(1)(d) needed to be clarified and
that a possible agreement be developed
between the Commission and the
ASMC. Section 9-16-83(c)(1)(d)
pertains to one activity that the ASMC
can provide assistance for to eligible
mine operators if a surface coal mining
operator does not exceed a total annual
production of 300,000 tons at all its coal
mining locations, and provided that
funds are made available to the ASMC
for such purposes by the Secretary of
the United States Department of the
Interior under the small operator
assistance program (SOAP). The
assistance allows the regulatory
authority to obtain certain services on
behalf of the operator to aid in the
preparation of a permit application.
This statute is substantially identical to
the Federal statute at section
507(c)(1)(D) of SMCRA, and is,
therefore, not inconsistent with the
Federal requirement. Any clarification
or agreement that the Commission feels
a need for must be discussed directly
with the ASMC.

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by Alabama
on April 14, 1998.

The Federal regulations at 30 CFR
Part 901, codifying decisions concerning
the Alabama program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

VI. Procedural Determinations
Executive order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive order 12988 (Civil
Justice Reform) and has determined
that, to the extent allowed by law, this
rule meets the applicable standards of
subsections (a) and (b) of that section.
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However, these standards are not
applicable to the actual language of
State regulatory programs and program
amendments since each such program is
drafted and promulgated by a specific
State, not by OSM. Under sections 503
and 505 of SMCRA (30 U.S.C. 1253 and
1255) and 30 CFR 730.11, 732.15, and
732.17(h)(10), decisions on proposed
State regulatory programs and program
amendments submitted by the States
must be based solely on a determination
of whether the submittal is consistent
with SMCRA and its implementing
Federal regulations and whether the
other requirements of 30 CFR Parts 730,
731, and 732 have been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

OSM has determined and certifies
pursuant to the Unfunded Mandates
Reform Act (2 U.S.C. 1502 et seq.) that
this rule will not impose a cost of $100
million or more in any given year on
local, state, or tribal governments or
private entities.

List of Subjects in 30 CFR Part 901
Intergovernmental relations, Surface
mining, Underground mining.
Dated: June 23, 1998.
Brent Wahlquist,
Regional Director, Mid-Continent Regional
Coordinating Center.
For the reasons set out in the

preamble, 30 CFR Part 901 is amended
as set forth below:

PART 901—ALABAMA

1. The authority citation for Part 901
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 901.15 is amended in the
table by adding a new entry in
chronological order by *“‘Date of final
publication” to read as follows:

§901.15 Approval of Alabama regulatory
program amendments.

* * * * *
Original
amendment Date of final Citation/de-
submission publication scription
date
* * * * *
April 14, 1998 July 6, 1998 Code of Ala.
Sections
9-16-83(c)
and (h); 9—
16-91(e).

[FR Doc. 98-17526 Filed 6-30-98; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF THE TREASURY
Fiscal Service

31 CFR Part 357

[Department of the Treasury Circular, Public
Debt Series, No. 2—-86]

Regulations Governing Book-Entry
Treasury Bonds, Notes, and Bills;
Determination Regarding State
Statutes; Georgia, Florida and
Connecticut

AGENCY: Bureau of the Public Debt,
Fiscal Service, Treasury.

ACTION: Determination of substantially
identical state statutes.

SUMMARY: The Department of the
Treasury is announcing that it has
reviewed the statutes of Georgia, Florida
and Connecticut which have recently
enacted laws adopting Revised Article 8
of the Uniform Commercial Code—
Investment Securities (“‘Revised Article
8”) and determined that they are
substantially identical to the uniform

version of Revised Article 8 for
purposes of interpreting the rules in 31
CFR Part 357, Subpart B (the “TRADES”
regulations). Therefore, that portion of
the TRADES rule requiring application
of Revised Article 8 if a state has not
adopted Revised Article 8 will no longer
be applicable for those 3 states.

EFFECTIVE DATE: July 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Sandy Dyson, Attorney-Advisor (202)
219-3320, or Cynthia E. Reese, Deputy
Chief Counsel (202) 219-3320.

ADDRESSES: Copies of this notice are
available for downloading from the
Bureau of the Public Debt home page at:
http://www.publicdebt.treas.gov.

SUPPLEMENTARY INFORMATION: On August
23, 1996, The Department published a
final rule to govern securities held in
the commercial book-entry system, now
referred to as the Treasury/Reserve
Automated Debt Entry System
(“TRADES"), 61 FR 43626.

In the commentary to the final
regulations, Treasury stated that for the
28 states that had by then adopted
Revised Article 8, the versions enacted
were “‘substantially identical” to the
uniform version for purposes of the rule.
Therefore, for those states, that portion
of the TRADES rule requiring
application of Revised Article 8 was not
invoked. Treasury also indicated in the
commentary that as additional states
adopt Revised Article 8, notice would
be provided in the Federal Register as
to whether the enactments are
substantially identical to the uniform
version so that the federal application of
Revised Article 8 would no longer be in
effect for those states. Treasury adopted
this approach in an attempt to provide
certainty in application of the rule in
response to public comments. Notices
have subsequently been published
setting forth Treasury’s determination
concerning 16 additional states’
enactment of Revised Article. See (62
FR 26, January 2, 1997, 62 FR 34010,
June 18, 1997, 62 FR 61912, November
20, 1997 and 63 FR 20099, April 23,
1998). Including the three states
addressed herein this brings the number
of states that have enacted Revised
Article 8 and have been the subject of
such a notice to 47. Treasury
understands that several more states
will soon enact versions of Revised
Article 8. Treasury will review those
enactments as soon as they are available
and will issue notices of determination
with respect to them.

This notice addresses the recent
adoption of Article 8 by Georgia, Florida
and Connecticut.
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Treasury has reviewed the three state
enactments and has concluded all of
them are substantially identical to the
uniform version of Revised Article 8.
We note that in 1997 Connecticut
adopted a version of Revised Article 8
upon which Treasury did not issue a
determination (see 62 FR 61913,
November 20, 1997).

That law was repealed and replaced
with the 1998 Connecticut adoption of
Revised Article 8, to which this notice
applies.

Accordingly, if either §357.10(b) or
§357.11(b) directs a person to Georgia,
Florida and Connecticut, the provisions
of 8§357.10(c) and 357.11(d) of the
TRADES rule are not applicable.

Dated: June 25, 1998.
Van Zeck,
Commissioner of the Public Debt.
[FR Doc. 98-17474 Filed 6-26-98; 5:03 pm]
BILLING CODE 4810-39-P

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Parts 501, 515 and 560

Cuban Assets Control Regulations;
Iranian Transactions Regulations;
Reporting and Procedures
Regulations: Corrections

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to final regulations
amending the Cuban Assets Control
Regulations, published May 18, 1998
(63 FR 27349), the Iranian Transactions
Regulations, published on August 4,
1997 (62 FR 41851), and to the issuance
of the Reporting and Procedures
Regulations, published on August 25,
1997 (62 FR 45098). The regulations
related to the prohibitions on travel-
related transactions in Cuba, the
payment of awards and settlements
relating to the Iran-U.S. Claims
Tribunal in The Hague, and to the
consolidation and standardization of
information collection provisions
administered by the Office of Foreign
Assets Control.

EFFECTIVE DATE: June 26, 1998.

FOR FURTHER INFORMATION CONTACT:
Steven I. Pinter, Chief of Licensing (tel.:
202/622-2480), David H. Harmon, Chief
of Enforcement (tel.: 202/622-2430), or
William B. Hoffman, Chief Counsel (tel.:
202/622-2410), Office of Foreign Assets
Control, Department of the Treasury,
Washington, DC 20220.

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document is available as an
electronic file on The Federal Bulletin
Board the day of publication in the
Federal Register. By modem, dial 202/
512-1387 and type “/GO FAC,” or call
202/512-1530 for disk or paper copies.
This file is available for downloading
without charge in WordPerfect 5.1,
ASCII, and Adobe AcrobatR readable
(*.PDF) formats. For Internet access, the
address for use with the World Wide
Web (Home Page), Telnet, or FTP
protocol is: fedbbs.access.gpo.gov. The
document is also accessible for
downloading in ASCII format without
charge from Treasury’s Electronic
Library (*"TEL”) in the ““Business, Trade
and Labor Mall” of the FedWorld
bulletin board. By modem, dial 703/
321-3339, and select self-expanding file
“T11FROO.EXE” in TEL. For Internet
access, use one of the following
protocols: Telnet = fedworld.gov
(192.239.93.3); World Wide Web (Home
Page) = http://www.fedworld.gov; FTP
= ftp.fedworld.gov (192.239.92.205).
Additional information concerning the
programs of the Office of Foreign Assets
Control is available for downloading
from the Office’s Internet Home Page:
http://www.ustreas.gov/treasury/
services/fac/fac.html, or in fax form
through the Office’s 24—hour fax—on—
demand service: call 202/622—-0077
using a fax machine, fax modem, or
(within the United States) a touch—tone
telephone.

Background

The final regulations that are the
subject of these corrections amended the
Cuban Assets Control Regulations, 31
CFR part 515 (the “CACR"), the Iranian
Transactions Regulations, 31 CFR part
560 (the “ITR”), and the Reporting and
Procedures Regulations, 31 CFR part

501 (the “RPR").
The CACR were amended to indicate

the existence of a presumption that
persons subject to U.S. jurisdiction who
have traveled to Cuba without the
authority of a general or specific license
have necessarily engaged in prohibited
travel-related transactions. This
presumption is subject to rebuttal upon
presentation of a statement, signed by
the traveler and accompanied by
appropriate supporting documentation,
that (1) no transactions were entered
into, or (2) the travel was fully hosted
by a person or persons not subject to the
jurisdiction of the United States and
was not in exchange for services

provided in Cuba or elsewhere.
The ITR were amended to authorize

by general license the payment of
awards against Iran issued by the Iran—

U.S. Claims Tribunal in The Hague, and
implementation (other that certain
exports and reexports) and payment of
awards and settlements to which the
United States Government is a party.
The final rule also authorized by general
license the provision of certain legal
services to the Government of Iran and
persons in Iran.

Finally, the RPR consolidated and
standardized in a single part common
provisions on collections of information
and procedures in existing regulations
administered by the Office of Foreign
Assets Control. This final rule included
an initial and annual requirement to
report on blocked assets or retained
funds transfers — as well as periodic
reports on funds transfers rejected by
U.S. financial institutions — for
administrative and foreign policy
formulation purposes. The rule also
required reports on U.S. litigation and
other dispute resolution proceedings
where the proceedings may affect
blocked assets or funds retained by
banks that have stopped violative
transfers. In addition, new procedures
were set forth for persons seeking the
unblocking of funds they believe have
been blocked due to mistaken identity,
or seeking administrative review of their
designation or that of a vessel as
blocked. In addition, the reporting
requirements and licensing and other
procedures of the new part are made
applicable to transactions that have
become subject to economic sanctions
programs for which implementation and
administration are delegated to the
Office of Foreign Assets Control.

Need for Correction

As published, the final regulations
contain errors which may prove to be
misleading and are in need of
clarification.

Correction of Publication

Accordingly, the final regulations are
corrected as follows:

1. The publication on May 18, 1998,
which was the subject of FR Doc. 98—
13120 amending the Cuban Assets
Control Regulations, is corrected as
follows. On page 27351, in the second
column, amendatory instruction 2 is
corrected to read: *‘2. Paragraph (g) of
§515.560 is revised to read as follows:”.

2. The publication on August 4, 1997,
which was the subject of FR Doc. 97—
20447 amending the Iranian
Transactions Regulations, is corrected as
follows. On page 41852 in the third
column, amendatory instruction 3 is
corrected to read: ‘3. The introductory
text of paragraph (a) and paragraphs
(a)(3) and (a)(5)(i) of §560.525 are
revised to read as follows:”.
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3. The publication of August 25, 1997,
which was the subject of FR Doc. 97—
22378 issuing the Reporting and
Procedures Regulations, is corrected as
follows. On page 45104 in the third
column, §501.803 is corrected to read as
follows:

§501.803 Amendment, modification, or
revocation.

Except as otherwise provided by law,
the provisions of each part of this
chapter and any rulings, licenses
(whether general or specific),
authorizations, instructions, orders, or
forms issued thereunder may be
amended, modified or revoked at any
time.

Dated: June 26, 1998.

R. Richard Newcomb,
Director, Office of Foreign Assets Control.

Approved: June 26, 1998.

Elisabeth Bresse,

Acting Assistant Secretary (Enforcement).
[FR Doc. 98-17539 Filed 6—-30-98; 4:04 pm]
BILLING CODE 4810-25-F

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Part 538

Sudanese Sanctions Regulations

AGENCY: Office of Foreign Assets
Control, Department of the Treasury.
ACTION: Final rule.

SUMMARY: The Office of Foreign Assets
Control of the U.S. Department of the
Treasury is issuing the Sudanese
Sanctions Regulations to implement the
President’s declaration of a national
emergency and imposition of sanctions
against Sudan.

EFFECTIVE DATE: July 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Steven I. Pinter, Chief of Licensing (tel.:
202/622-2480), or William B. Hoffman,
Chief Counsel (tel.: 202/622-2410),
Office of Foreign Assets Control,
Department of the Treasury,
Washington, DC 20220.
SUPPLEMENTARY INFORMATION:

Electronic Availability

This document is available as an
electronic file on The Federal Bulletin
Board the day of publication in the
Federal Register. By modem, dial 202/
515-1387 and type “/GO FAC,” or call
202/512-1530 for disk or paper copies.
This file is available for downloading
without charge in WordPerfect 5.1,
ASCII, and Adobe AcrobatR readable
(*.PDF) formats. For Internet access, the
address for use with the World Wide
Web (Home Page), Telnet, or FTP

protocol is: fedbbs.access.gpo.gov. The
document is also accessible for
downloading in ASCII format without
charge from Treasury’s Electronic
Library (“TEL”) in the “Business, Trade
and Labor Mall”’ of the FedWorld
bulletin board. By modem, dial 703/
321-3339, and select self-expanding file
“T11FROO.EXE” in TEL. For Internet
access, use one of the following
protocols: Telnet = fedworld.gov
(192.239.93.3); World Wide Web (Home
Page) = http://www.fedworld.gov; FTP
= ftp.fedworld.gov (192.239.92.205).
Additional information concerning the
programs of the Office of Foreign Assets
Control is available for downloading
from the Office’s Internet Home Page:
http://www.ustreas.gov/treasury
services/fac/fac.html, or in fax form
through the Office’s 24—hour fax—on—
demand service: call 202/622—-0077
using a fax machine, fax modem, or
(within the United States) a touch—tone
telephone.

Background

On November 3, 1997, the President
issued Executive Order 13067 (62 FR
59989, Nov. 5, 1997), declaring a
national emergency with respect to ‘‘the
policies and actions of the Government
of Sudan,” and invoking the authority,
inter alia, of the International
Emergency Economic Powers Act (50
U.S.C. 1701-1706). The order blocks all
property and interests in property of the
Government of Sudan, its agencies,
instrumentalities, and controlled
entities, including the Central Bank of
Sudan, that are in the United States, that
are or hereafter come within the United
States, or that are or hereafter come
within the possession or control of U.S.
persons, including their overseas
branches; and orders other specific
sanctions against Sudan. The order also
authorizes the Secretary of the Treasury,
in consultation with the Secretary of
State and, as appropriate, other
agencies, to take such actions, including
the promulgation of rules and
regulations, as may be necessary to carry
out the purposes of the order. In
implementation of the order, the
Treasury Department is issuing the
Sudanese Sanctions Regulations (the
“Regulations”).

Section 538.201 of the Regulations,
implementing section 1 of Executive
Order 13067 (the “Executive Order”),
blocks all property and interests in
property of the Government of Sudan,
its agencies, instrumentalities, and
controlled entities, including the
Central Bank of Sudan, that are in the
United States, that hereafter come
within the United States, or that are or
hereafter come within the possession or

control of U.S. persons, including their
overseas branches. As interpreted by
§538.305 of the Regulations, §538.201
also blocks all property and interests in
property of persons determined by the
Secretary of the Treasury, in
consultation with the Secretary of State,
to be owned or controlled by, or to be
acting on behalf of, the Government of
Sudan. Persons coming within any of
these categories are called specially
designated nationals (““SDNs”’). Section
538.204 of the Regulations,
implementing section 2(a) of the
Executive Order, generally prohibits the
importation into the United States of
goods or services of Sudanese origin.
Section 538.205 of the Regulations,
implementing section 2(b) of the
Executive Order, generally prohibits the
exportation or reexportation to Sudan of
goods, technology or services from the
United States, by a U.S. person, or
requiring the issuance of a license by a
Federal agency. Section 538.206 of the
Regulations, implementing section 2(c)
of the Executive Order, prohibits the
facilitation by a U.S. person of the
exportation or reexportation of goods,
technology or services to or from Sudan.
Section 538.207 of the Regulations,
implementing section 2(d) of the
Executive Order, prohibits the
performance by any U.S. person of any
contract, including a financing contract,
in support of an industrial, commercial,
public utility, or governmental project
in Sudan. Section 538.208 of the
Regulations, implementing section 2(e)
of the Executive Order, prohibits the
grant or extension of credits or loans by
any U.S. person to the Government of
Sudan. Section 538.209 of the
Regulations, implementing section 2(f)
of the Executive Order, prohibits
transactions relating to the
transportation of cargo to or from
Sudan. Pursuant to section 3 of the
Executive Order, §538.211 of the
Regulations exempts certain
transactions from the prohibitions of the
Executive Order and Regulations.

Transactions otherwise prohibited
under this part but found to be
consistent with U.S. policy may be
authorized by a general license
contained in subpart E or by a specific
license issued pursuant to the
procedures described in subpart D of
part 501 of 31 CFR chapter V. Penalties
for violations of the Regulations are
described in subpart G of the
Regulations.

Since the Regulations involve a
foreign affairs function, the provisions
of Executive Order 12866 and the
Administrative Procedure Act (5 U.S.C.
553)(the “APA”) requiring notice of
proposed rulemaking, opportunity for
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public participation and delay in
effective date are inapplicable. Because
no notice of proposed rulemaking is
required for this rule, the Regulatory
Flexibility Act (5 U.S.C. 601-612) does
not apply.

Paperwork Reduction Act

The Regulations are being issued
without prior notice and public
comment procedure pursuant to the
APA. Pursuant to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the collections of information contained
in the Regulations have been submitted
to and approved by the Office of
Management and Budget (““OMB”’)
pending public comment and has been
assigned control number 1505-0169. An
agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless the
collection of information displays a
valid control number.

Other collections of information
related to the Regulations are contained
in part 501 of this chapter (the
“Reporting and Procedures
Regulations”). Pursuant to the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507), the collections of
information in part 501 have been
approved by the Office of Management
and Budget (*“OMB”’) under control
number 1505-1604.

The new collections of information in
the Regulations are contained in
§8538.506 and 538.521. Section
538.506(d) imposes a reporting
requirement in lieu of specific licensing
for performance of certain trade
transactions pursuant to contracts
entered into prior to November 4, 1997.
This information will be used to
determine whether persons subject to
the Regulations are in compliance with
the applicable requirements, and to
determine whether and to what extent
civil penalty or other enforcement
action is appropriate.

Section 538.521 requires
nongovernmental organizations
involved in humanitarian or religious
activities in Sudan to obtain a
registration number to engage in
transactions otherwise prohibited by the
Regulations. This information will be
used to register applicants as
nongovernmental organizations and to
determine whether persons subject to
the Regulations are in compliance with
the applicable requirements.

The Regulations do not provide for
confidential treatment of reports
submitted pursuant to §8 538.506 and
538.521. However, it is the policy of the
Office of Foreign Assets Control to
protect the confidentiality of
information in appropriate cases

pursuant to the exemptions from
disclosure provided under the Freedom
of Information Act (5 U.S.C. 552) and
the Privacy Act (5 U.S.C. 552a).

The likely respondents and record
keepers are humanitarian organizations,
business organizations, and financial
institutions.

The estimated total annual reporting
and/or recordkeeping burden: 100
hours.

The estimated annual burden per
respondent/record keeper varies from 1—
3 hours, depending on individual
circumstances, with and estimated
average of 2 hours.

Estimated number of respondents
and/or record keepers: 50.

Estimated annual frequency of
responses: 1.

Comments are invited on: (a) whether
this collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information has practical
utility; (b) the accuracy of the agency’s
estimate of the burden of the collection
of information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on respondents, including
through the use of automated collection
techniques or other forms of information
technology; and (e) estimated capital or
start—up costs and costs of operation
maintenance, and purchase of services
to provide information.

Comments concerning the above
information, the accuracy of estimated
average burden, and suggestions for
reducing this burden should be directed
to the Office of Management and
Budget, Paperwork Reduction Project,
control number 1505-0169,
Washington, DC 20503, with a copy to
the Office of Foreign Assets Control,
U.S. Department of the Treasury, 1500
Pennsylvania Ave., NW-Annex,
Washington, DC 20220. Any such
comments should be submitted not later
than August 31, 1998. Comments on
aspects of the Regulations other than
those involving collections of
information should not be sent to the
OMB.

List of Subjects in 31 CFR Part 538

Administrative practice and
procedure, Banks, banking, Blocking of
assets, Exports, Foreign trade,
Humanitarian aid, Imports, Penalties,
Reporting and recordkeeping
requirements, Specially designated
nationals, Sudan, Terrorism,
Transportation.

For the reasons set forth in the
preamble, 31 CFR part 538 is added to
read as follows:

PART 538—SUDANESE SANCTIONS
REGULATIONS

Subpart A—Relation of This Part to Other
Laws and Regulations

Sec.
538.101 Relation of this part to other laws
and regulations.

Subpart B—Prohibitions

538.201 Prohibited transactions involving
blocked property.

538.202 Effect of transfers violating the
provisions of this part.

538.203 Holding of funds in interest—bearing
accounts; investment and reinvestment.

538.204 Prohibited importation of goods or
services from Sudan.

538.205 Prohibited exportation and
reexportation of goods, technology, or
services to Sudan.

538.206 Prohibited facilitation.

538.207 Prohibited performance of contracts.

538.208 Prohibited grant or extension of
credits or loans to the Government of
Sudan.

538.209 Prohibited transportation—related
transactions involving Sudan.

538.210 Evasions; attempts; conspiracies.

538.211 Exempt transactions.

Subpart C—General Definitions

538.301 Blocked account; blocked property.

538.302 Effective date.

538.303 Entity.

538.304 General license.

538.305 Government of Sudan.

538.306 Information and informational
materials.

538.307 Interest.

538.308 License.

538.309 Person.

538.310 Property; property interest.

538.311 Specific license.

538.312 Sudanese origin.

538.313 Transfer.

538.314 United States.

538.315 United States person; U.S. person.

538.316 U.S. financial institution.

Subpart D—Interpretations

538.401 Reference to amended sections.

538.402 Effect of amendment.

538.403 Termination and acquisition of an
interest in blocked property.

538.404 Setoffs prohibited.

538.405 Transactions incidental to a licensed
transaction.

538.406 Exportation of services; performance
of service contracts; legal services.

538.407 Facilitation by a United States
person.

538.408 Offshore transactions.

538.409 Transshipments through the United
States prohibited.

538.410 Imports of Sudanese goods from
third countries; transshipments.

538.411 Exports to third countries;
transshipments.

538.412 Operation of accounts.

538.413 Funds transfers.

538.414 Loans or extensions of credit.

538.415 Payments involving Sudan.

538.416 Payments from blocked accounts to
U.S. exporters and for other obligations
prohibited.
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Subpart E—Licenses, Authorizations, and
Statements of Licensing Policy

538.501 Effect of license or authorization.

538.502 Exclusion from licenses and
authorizations.

538.503 Payments and transfers to blocked
accounts in U.S. financial institutions.

538.504 Entries in certain accounts for
normal service charges authorized.

538.505 Provision of certain legal services to
the Government of Sudan, persons in
Sudan, or benefitting Sudan.

538.506 30—day delayed effective date for
pre—November 4, 1997 trade contracts
involving Sudan.

538.507 Reexports by non-U.S. persons.

538.508 Certain payments by the Government
of Sudan of obligations to persons within
the United States authorized.

538.509 Certain services relating to
participation in various events
authorized.

538.510 Importation and exportation of
certain gifts authorized.

538.511 Accompanied baggage authorized.

538.512 Transactions related to
telecommunications authorized.

538.513 Transactions related to mail
authorized.

538.514 Certain transactions related to
patents, trademarks and copyrights
authorized.

538.515 Certain imports for diplomatic or
official personnel authorized.

538.516 Diplomatic pouches.

538.517 Allowable payments for overflights
of Sudanese airspace.

538.518 Household goods and personal
effects.

538.519 Aircraft and maritime safety.

538.520 Extensions or renewals of loans and
credits.

538.521 Registration of nongovernmental
organizations.

538.522 Transactions related to U.S. citizens
residing in Sudan.

Subpart F—Reports
538.601 Records and reports.

Subpart G—Penalties

538.701 Penalties.

538.702 Prepenalty notice.

538.703 Response to prepenalty notice;
informal settlement.

538.704 Penalty imposition or withdrawal.

538.705 Administrative collection; referral to
United States Department of Justice.

Subpart H—Procedures

538.801 Procedures.
538.802 Delegation by the Secretary of the
Treasury.

Subpart I—Paperwork Reduction Act
538.901 Paperwork Reduction Act notice.

Authority: 3 U.S.C. 301; 31 U.S.C. 321(b);
50 U.S.C. 1601-1651, 1701-1706; E.O. 13067,
62 FR 59989, 3 CFR, 1997 Comp., p. 230.

Subpart A—Relation of This Part to
Other Laws andRegulations

§538.101 Relation of this part to other
laws and regulations.

(a) This part is separate from, and
independent of, the other parts of this
chapter with the exception of part 501
of this chapter, the recordkeeping and
reporting requirements and license
application and other procedures of
which apply to this part. Differing
foreign policy and national security
contexts may result in differing
interpretations of similar language
among the parts of this chapter. No
license or authorization contained in or
issued pursuant to those other parts
authorizes any transaction prohibited by
this part. No license or authorization
contained in or issued pursuant to any
other provision of law or regulation
authorizes any transaction prohibited by
this part.

(b) No license or authorization
contained in or issued pursuant to this
part relieves the involved parties from
complying with any other applicable
laws or regulations.

Subpart B—Prohibitions

§538.201 Prohibited transactions
involving blocked property.

(a) Except as authorized by
regulations, orders, directives, rulings,
instructions, licenses, or otherwise, no
property or interests in property of the
Government of Sudan, that are in the
United States, that hereafter come
within the United States, or that are or
hereafter come within the possession or
control of U.S. persons, including their
overseas branches, may be transferred,
paid, exported, withdrawn or otherwise
dealt in.

(b) Unless otherwise authorized by
this part or by a specific license
expressly referring to this section, the
transfer (including the transfer on the
books of any issuer or agent thereof),
disposition, transportation, importation,
exportation, or withdrawal of, or the
endorsement or guaranty of signatures
on, or otherwise dealing in any security
(or evidence thereof) registered or
inscribed in the name of the
Government of Sudan, and held within
the possession or control of a U.S.
person is prohibited, irrespective of the
fact that at any time (either prior to, on,
or subsequent to the effective date) the
registered or inscribed owner thereof
may have, or appears to have, assigned,
transferred, or otherwise disposed of
any such security.

(c) When a transaction results in the
blocking of funds at a financial
institution pursuant to this section and

a party to the transaction believes the
funds have been blocked due to
mistaken identity, that party may seek
to have such funds unblocked pursuant
to the administrative procedures set
forth in §501.806 of this chapter.

§538.202 Effect of transfers violating the
provisions of this part.

(a) Any transfer after the effective
date, which is in violation of any
provision of this part or of any
regulation, order, directive, ruling,
instruction, license, or other
authorization hereunder and involves
any property or interest in property
blocked pursuant to §538.201 is null
and void and shall not be the basis for
the assertion or recognition of any
interest in or right, remedy, power or
privilege with respect to such property
or property interests.

(b) No transfer before the effective
date shall be the basis for the assertion
or recognition of any right, remedy,
power, or privilege with respect to, or
interest in, any property or interest in
property blocked pursuant to §538.201,
unless the person with whom such
property is held or maintained, prior to
such date, had written notice of the
transfer or by any written evidence had
recognized such transfer.

(c) Unless otherwise provided, an
appropriate license or other
authorization issued by or pursuant to
the direction or authorization of the
Director of the Office of Foreign Assets
Control before, during, or after a transfer
shall validate such transfer or render it
enforceable to the same extent that it
would be valid or enforceable but for
the provisions of the International
Emergency Economic Powers Act, this
part, and any regulation, order,
directive, ruling, instruction, or license
issued hereunder.

(d) Transfers of property which
otherwise would be null and void or
unenforceable by virtue of the
provisions of this section shall not be
deemed to be null and void or
unenforceable as to any person with
whom such property was held or
maintained (and as to such person only)
in cases in which such person is able to
establish to the satisfaction of the
Director of the Office of Foreign Assets
Control each of the following:

(1) Such transfer did not represent a
willful violation of the provisions of this
part by the person with whom such
property was held or maintained;

(2) The person with whom such
property was held or maintained did not
have reasonable cause to know or
suspect, in view of all the facts and
circumstances known or available to
such person, that such transfer required
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a license or authorization by or pursuant
to this part and was not so licensed or
authorized, or if a license or
authorization did purport to cover the
transfer, that such license or
authorization had been obtained by
misrepresentation of a third party or the
withholding of material facts or was
otherwise fraudulently obtained; and

(3) The person with whom such
property was held or maintained filed
with the Office of Foreign Assets
Control a report setting forth in full the
circumstances relating to such transfer
promptly upon discovery that:

(i) Such transfer was in violation of
the provisions of this part or any
regulation, ruling, instruction, license,
or other direction or authorization
hereunder; or

(ii) Such transfer was not licensed or
authorized by the Director of the Office
of Foreign Assets Control; or

(iii) If a license did purport to cover
the transfer, such license had been
obtained by misrepresentation of a third
party or the withholding of material
facts or was otherwise fraudulently
obtained.

Note to paragraph (d): The filing of a
report in accordance with the provisions of
paragraph (d)(3) of this section shall not be
deemed evidence that the terms of
paragraphs (d)(1) and (2) of this section have
been satisfied.

(e) Unless licensed or authorized
pursuant to this part, any attachment,
judgment, decree, lien, execution,
garnishment, or other judicial process is
null and void with respect to any
property or interest in property blocked
pursuant to §538.201.

§538.203 Holding of funds in interest—
bearing accounts; investment and
reinvestment.

(a) Except as provided in paragraphs
(c) or (d) of this section, or as otherwise
directed by the Office of Foreign Assets
Control, any U.S. person holding funds,
such as currency, bank deposits, or
liquidated financial obligations, subject
to §538.201(a) shall hold or place such
funds in a blocked interest—bearing
account located in the United States.

(b)(1) For purposes of this section, the
term blocked interest-bearing account
means a blocked account:

(i) In a federally—insured U.S. bank,
thrift institution, or credit union,
provided the funds are earning interest
at rates which are commercially
reasonable; or

(ii) With a broker or dealer registered
with the Securities and Exchange
Commission under the Securities
Exchange Act of 1934, provided the
funds are invested in a money market
fund or in U.S. Treasury Bills.

(2) For purposes of this section, a rate
is commercially reasonable if it is the
rate currently offered to other depositors
on deposits or instruments of
comparable size and maturity.

(3) Funds held or placed in a blocked
account pursuant to this paragraph (b)
may not be invested in instruments the
maturity of which exceeds 180 days. If
interest is credited to a separate blocked
account or sub—account, the name of the
account party on each account must be
the same.

(c) Blocked funds held in instruments
the maturity of which exceeds 180 days
at the time the funds become subject to
§538.201 may continue to be held until
maturity in the original instrument,
provided any interest, earnings, or other
proceeds derived therefrom are paid
into a blocked interest—bearing account
in accordance with paragraph (b) or (d)
of this section.

(d) Blocked funds held in accounts or
instruments outside the United States at
the time the funds become subject to
§538.201 may continue to be held in the
same type of accounts or instruments,
provided the funds earn interest at rates
which are commercially reasonable.

(e) This section does not create an
affirmative obligation for the holder of
blocked tangible property, such as
chattels or real estate, or of other
blocked property, such as debt or equity
securities, to sell or liquidate such
property at the time the property
becomes subject to §538.201. However,
the Office of Foreign Assets Control may
issue licenses permitting or directing
such sales in appropriate cases.

(f) Funds subject to this section may
not be held, invested, or reinvested in
a manner which provides immediate
financial or economic benefit or access
to the Government of Sudan or its
entities, nor may their holder cooperate
in or facilitate the pledging or other
attempted use as collateral of blocked
funds or other assets.

8§538.204 Prohibited importation of goods
or services from Sudan.

Except as otherwise authorized, the
importation into the United States,
directly or indirectly, of any goods or
services of Sudanese origin, other than
information or informational materials,
is prohibited.

§538.205 Prohibited exportation and
reexportation of goods, technology, or
services to Sudan.

Except as otherwise authorized, the
exportation or reexportation, directly or
indirectly, to Sudan of any goods,
technology (including technical data,
software, or other information) or
services from the United States or by a

United States person, wherever located,
or requiring the issuance of a license by
a Federal agency is prohibited, except
for information or informational
materials or donations of articles
intended to relieve human suffering,
such as food, clothing, and medicine.

§538.206 Prohibited facilitation.

Except as otherwise authorized, the
facilitation by a United States person,
including but not limited to brokering
activities, of the exportation or
reexportation of goods, technology, or
services from Sudan to any destination,
or to Sudan from any location, is
prohibited.

§538.207 Prohibited performance of
contracts.

Except as otherwise authorized, the
performance by any United States
person of any contract, including a
financing contract, in support of an
industrial, commercial, public utility, or
governmental project in Sudan is
prohibited.

§538.208 Prohibited grant or extension of
credits or loans to the Government of
Sudan.

Except as otherwise authorized, the
grant or extension of credits or loans by
any United States person to the
Government of Sudan is prohibited.

§538.209 Prohibited transportation—
related transactions involving Sudan.

Except as otherwise authorized, the
following are prohibited:

(a) Any transaction by a U.S. person
relating to transportation of cargo to or
from Sudan;

(b) The provision of transportation of
cargo to or from the United States by
any Sudanese person or any vessel or
aircraft of Sudanese registration; or

(c) The sale in the United States by
any person holding authority under 49
U.S.C. subtitle VII of any transportation
of cargo by air that includes any stop in
Sudan.

§538.210 Evasions; attempts;
conspiracies.

Any transaction by any United States
person or within the United States that
evades or avoids, or has the purpose of
evading or avoiding, or attempts to
violate, any of the prohibitions set forth
in this part is prohibited. Any
conspiracy formed for the purpose of
engaging in a transaction prohibited by
this part is prohibited.

§538.211 Exempt transactions.

(a) Personal Communications. The
prohibitions contained in this part do
not apply to any postal, telegraphic,
telephonic, or other personal
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communication, which does not involve
the transfer of anything of value.

(b) Information and informational
materials. (1) The importation from any
country and the exportation to any
country of information or informational
materials as defined in § 538.306,
whether commercial or otherwise,
regardless of format or medium of
transmission, are exempt from the
prohibitions and regulations of this part.

(2) This section does not authorize
transactions related to information and
informational materials not fully created
and in existence at the date of the
transactions, or to the substantive or
artistic alteration or enhancement of
informational materials, or to the
provision of marketing and business
consulting services. Such prohibited
transactions include, without limitation,
payment of advances for informational
materials not yet created and completed,
provision of services to market, produce
or co—produce, create or assist in the
creation of information and
informational materials, and payment of
royalties to the Government of Sudan or
a person in Sudan with respect to
income received for enhancements or
alterations made by U.S. persons to
information or informational materials
imported from the Government of
Sudan or a person in Sudan.

(3) This section does not authorize
transactions incident to the exportation
of software subject to the Export
Administration Regulations, 15 CFR
parts 730—774, or to the exportation of
goods, technology or software for use in
the transmission of any data. The
exportation of such items to the
Government of Sudan or to Sudan is
prohibited, as provided in §§538.201
and 538.205.

(c) Travel. The prohibitions contained
in this part do not apply to transactions
ordinarily incident to travel to or from
any country, including exportation or
importation of accompanied baggage for
personal use, maintenance within any
country including payment of living
expenses and acquisition of goods or
services for personal use, and
arrangement or facilitation of such
travel including non-scheduled air, sea,
or land voyages.

(d) Official Business. The prohibitions
contained in this part do not apply to
transactions for the conduct of the
official business of the Federal
Government or the United Nations by
employees thereof.

(e) Journalistic activity. The
prohibitions contained in this part do
not apply to transactions in Sudan for
journalistic activity by persons regularly
employed in such capacity by a news—
gathering organization.

Subpart C—General Definitions

§538.301 Blocked account; blocked
property.

The terms blocked account and
blocked property shall mean any
account or property subject to the
prohibition in §538.201 held in the
name of the Government of Sudan or in
which the Government of Sudan has an
interest, and with respect to which
payments, transfers, exportations,
withdrawals, or other dealings may not
be made or effected except pursuant to
an authorization or license from the
Office of Foreign Assets Control
authorizing such action.

§538.302 Effective date.

The term effective date refers to the
effective date of the applicable
prohibitions and directives contained in
this part which is 12:01 a.m. EST,
November 4, 1997.

§538.303 Entity.

The term entity means a partnership,
association, trust, joint venture,
corporation, or other organization.

§538.304 General license.

The term general license means any
license or authorization the terms of
which are set forth in this part.

§538.305 Government of Sudan.

The term Government of Sudan
includes:

(a) The state and the Government of
Sudan, as well as any political
subdivision, agency, or instrumentality
thereof, including the Central Bank of
Sudan;

(b) Any entity owned or controlled by
the foregoing;

(c) Any person to the extent that such
person is, or has been, or to the extent
that there is reasonable cause to believe
that such person is, or has been, since
the effective date, acting or purporting
to act directly or indirectly on behalf of
any of the foregoing; and

(d) Any other person determined by
the Director of the Office of Foreign
Assets Control to be included within
paragraphs (a) through (c) of this
section.

Note to § 538.305: Please refer to the
appendices at the end of this chapter for
listings of persons determined to fall within
this definition who have been designated
pursuant to this part. Section 501.807 of this
chapter sets forth the procedures to be
followed by persons seeking administrative
reconsideration of their designation, or who
wish to assert that the circumstances
resulting in the designation are no longer
applicable.

§538.306
materials.
(a)(1) For purposes of this part, the
term information and informational
materials means publications, films,

posters, phonograph records,
photographs, microfilms, microfiche,
tapes, compact disks, CD ROMs,
artworks, and news wire feeds, and
other information and informational
materials.

(2) To be considered informational
materials, artworks must be classified
under chapter subheading 9701, 9702,
or 9703 of the Harmonized Tariff
Schedule of the United States.

(b) The term information and
informational materials with respect to
U.S. exports does not include items:

(1) That were, as of April 30, 1994, or
that thereafter become, controlled for
export pursuant to section 5 of the
Export Administration Act of 1979, 50
U.S.C. App. 2401-2420 (the “EAA™), or
section 6 of the EAA to the extent that
such controls promote nonproliferation
or antiterrorism policies of the United
States.

(2) With respect to which acts are
prohibited by 18 U.S.C. chapter 37.

§538.307 Interest.

Except as otherwise provided in this
part, the term interest when used with
respect to property (e.g., *“ an interest in
property”) means an interest of any
nature whatsoever, direct or indirect.

Information and informational

§538.308 License.

Except as otherwise specified, the
term license means any license or
authorization contained in or issued
pursuant to this part.

§538.309 Person.

The term person means an individual
or entity.

§538.310 Property; property interest.

The terms property and property
interest include, but are not limited to,
money, checks, drafts, bullion, bank
deposits, savings accounts, debts,
indebtedness, obligations, notes,
guarantees, debentures, stocks, bonds,
coupons, any other financial
instruments, bankers acceptances,
mortgages, pledges, liens or other rights
in the nature of security, warehouse
receipts, bills of lading, trust receipts,
bills of sale, any other evidences of title,
ownership or indebtedness, letters of
credit and any documents relating to
any rights or obligations thereunder,
powers of attorney, goods, wares,
merchandise, chattels, stocks on hand,
ships, goods on ships, real estate
mortgages, deeds of trust, vendors’ sales
agreements, land contracts, leaseholds,
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ground rents, real estate and any other
interest therein, options, negotiable
instruments, trade acceptances,
royalties, book accounts, accounts
payable, judgments, patents, trademarks
or copyrights, insurance policies, safe
deposit boxes and their contents,
annuities, pooling agreements, services
of any nature whatsoever, contracts of
any nature whatsoever, and any other
property, real, personal, or mixed,
tangible or intangible, or interest or
interests therein, present, future or
contingent.

§538.311 Specific license.

The term specific license means any
license or authorization not set forth in
this part but issued pursuant to this
part.

§538.312 Sudanese origin.

The term goods or services of
Sudanese origin includes:

(a) Goods produced, manufactured,
grown, extracted, or processed within
Sudan;

(b) Goods which have entered into
Sudanese commerce;

(c) Services performed in Sudan or by
a person ordinarily resident in Sudan
who is acting as an agent, employee, or
contractor of the Government of Sudan
or of a business entity located in Sudan.
Services of Sudanese origin are not
imported into the United States when
such services are provided in the United
States by a Sudanese national employed
or resident in the United States.

(d) The term services of Sudanese
origin does not include:

(1) Diplomatic and consular services
performed by or on behalf of the
Government of Sudan;

(2) Diplomatic and consular services
performed by or on behalf of the
Government of the United States.

§538.313 Transfer.

The term transfer means any actual or
purported act or transaction, whether or
not evidenced by writing, and whether
or not done or performed within the
United States, the purpose, intent, or
effect of which is to create, surrender,
release, convey, transfer, or alter,
directly or indirectly, any right, remedy,
power, privilege, or interest with respect
to any property and, without limitation
upon the foregoing, shall include the
making, execution, or delivery of any
assignment, power, conveyance, check,
declaration, deed, deed of trust, power
of attorney, power of appointment, bill
of sale, mortgage, receipt, agreement,
contract, certificate, gift, sale, affidavit,
or statement; the making of any
payment; the setting off of any
obligation or credit; the appointment of

any agent, trustee, or fiduciary; the
creation or transfer of any lien; the
issuance, docketing, filing, or levy of or
under any judgment, decree,
attachment, injunction, execution, or
other judicial or administrative process
or order, or the service of any
garnishment; the acquisition of any
interest of any nature whatsoever by
reason of a judgment or decree of any
foreign country; the fulfillment of any
condition; the exercise of any power of
appointment, power of attorney, or
other power; or the acquisition,
disposition, transportation, importation,
exportation, or withdrawal of any
security.

§538.314 United States.

The term United States means the
United States, its territories and
possessions, and all areas under the
jurisdiction or authority thereof.

§538.315 United States person; U.S.
person.

The term United States person or U.S.
person means any United States citizen,
permanent resident alien, entity
organized under the laws of the United
States or any jurisdiction within the
United States (including foreign
branches), or any person in the United
States.

§538.316 U.S. financial institution.

The term U.S. financial institution
means any U.S. entity (including foreign
branches) that is engaged in the
business of accepting deposits, making,
granting, transferring, holding, or
brokering loans or credits, or purchasing
or selling foreign exchange, securities,
commodity futures or options, or
procuring purchasers and sellers
thereof, as principal or agent; including,
but not limited to, depository
institutions, banks, savings banks, trust
companies, securities brokers and
dealers, commodity futures and options
brokers and dealers, forward contract
and foreign exchange merchants,
securities and commodities exchanges,
clearing corporations, investment
companies, employee benefit plans, and
U.S. holding companies, U.S. affiliates,
or U.S. subsidiaries of any of the
foregoing. This term includes those
branches, offices and agencies of foreign
financial institutions which are located
in the United States, but not such
institutions’ foreign branches, offices, or
agencies.

Subpart D—Interpretations

§538.401 Reference to amended sections.

Except as otherwise specified,
reference to any section of this part or

to any regulation, ruling, order,

instruction, direction, or license issued
pursuant to this part shall be deemed to
refer to the same as currently amended.

§538.402 Effect of amendment.

Any amendment, modification, or
revocation of any section of this part or
of any order, regulation, ruling,
instruction, or license issued by or
under the direction of the Director of the
Office of Foreign Assets Control shall
not, unless otherwise specifically
provided, affect any act done or omitted
to be done, or any civil or criminal suit
or proceeding commenced or pending
prior to such amendment, modification,
or revocation. All penalties, forfeitures,
and liabilities under any such order,
regulation, ruling, instruction, or license
continue and may be enforced as if such
amendment, modification, or revocation
had not been made.

§538.403 Termination and acquisition of
an interest in blocked property.

(a) Whenever a transaction licensed or
authorized by or pursuant to this part
results in the transfer of property
(including any property interest) away
from the Government of Sudan, such
property shall no longer be deemed to
be property in which the Government of
Sudan has or has had an interest unless
there exists in the property another
interest of the Government of Sudan, the
transfer of which has not been effected
pursuant to license or other
authorization.

(b) Unless otherwise specifically
provided in a license or authorization
issued pursuant to this part, if property
(including any property interest) is
transferred or attempted to be
transferred to the Government of Sudan,
such property shall be deemed to be
property in which there exists an
interest of the Government of Sudan.

§538.404 Setoffs prohibited.

A setoff against blocked property
(including a blocked account), whether
by a U.S. bank or other U.S. person, is
a prohibited transfer under § 538.201 if
effected after the effective date.

§538.405 Transactions incidental to a
licensed transaction.

Any transaction ordinarily incident to
a licensed transaction and necessary to
give effect thereto is also authorized,
except a transaction by an unlicensed
Sudanese governmental entity or
involving a debit to a blocked account
or a transfer of blocked property not
explicitly authorized within the terms of
the license.



Federal Register/Vol. 63, No. 126/Wednesday, July 1, 1998/Rules and Regulations

35815

§538.406 Exportation of services;
performance of service contracts; legal
services.

(a) The prohibition on the exportation
of services contained in §538.205
applies to services performed on behalf
of the Government of Sudan, or where
the benefit of such services is otherwise
received in Sudan, when such services
are performed:

(1) In the United States;

(2) By a U.S. person, wherever
located;

(3) By an entity located in the United
States, including its overseas branches;
or

(4) Outside the United States by an
individual U.S. person ordinarily
resident in the United States.

(b) The benefit of services performed
anywhere in the world on behalf of the
Government of Sudan, including
services performed for a controlled
entity or agent of the Government of
Sudan, is presumed to be received in
Sudan.

(c) The prohibitions contained in
§§538.201 and 538.207 apply to
services performed by U.S. persons,
wherever located:

(1) On behalf of the Government of
Sudan;

(2) With respect to property interests
of the Government of Sudan; or

(3) In support of an industrial,
commercial, public utility or
governmental project in Sudan.

(d) Example: U.S. persons may not,
without specific authorization from the
Office of Foreign Assets Control,
represent an individual or entity with
respect to contract negotiations, contract
performance, commercial arbitration, or
other business dealings with the
Government of Sudan. See §538.505 on
licensing policy with regard to the
provision of certain legal services.

§538.407 Facilitation by a United States
person.

(a) The prohibition contained in
§538.206 against facilitation by a
United States person of the exportation
or reexportation of goods, technology, or
services between Sudan and any
destination (including the United
States) bars any unlicensed action by a
U.S. person that assists or supports
trading activity with Sudan by any
person. Facilitation of a trade or
financial transaction that could be
engaged in directly by a U.S. person or
from the United States consistent with
the prohibitions, general licenses and
exemptions contained in this part is not
prohibited. Activity of a purely clerical
or reporting nature that does not further
trade or financial transactions with
Sudan or the Government of Sudan is

not considered prohibited facilitation.
For example, reporting on the results of
a subsidiary’s trade with Sudan is not
prohibited, while financing or insuring
that trade or warranting the quality of
goods sold by a subsidiary to the
Government of Sudan constitutes
prohibited facilitation.

(b) To avoid potential liability for U.S.
persons under this part, a U.S. parent
corporation must ensure that its foreign
subsidiaries act independently of any
U.S. person with respect to all
transactions and activities relating to the
exportation or reexportation of goods,
technology, or services between Sudan
and any other location including but not
limited to business and legal planning;
decision making; designing, ordering or
transporting goods; and financial,
insurance, and other risks. See §538.505
with respect to exports of, inter alia,
certain legal services benefitting Sudan.

(c) No U.S. person may change its
policies or operating procedures, or
those of a foreign affiliate or subsidiary,
in order to enable a foreign entity
owned or controlled by U.S. persons to
enter into a transaction that could not be
entered into directly by a U.S. person or
from the United States pursuant to this
part.

(d) No U.S. person may refer to a
foreign person purchase orders, requests
for bids, or similar business
opportunities involving Sudan or the
Government of Sudan to which the
United States person could not directly
respond as a result of the prohibitions
contained in this part.

§538.408 Offshore transactions.

(a) The prohibitions contained in
8§538.201 and 538.206 apply to
transactions by any U.S. person in a
location outside the United States with
respect to property in which the U.S.
person knows, or has reason to know,
the Government of Sudan has or has had
an interest since the effective date, or
with respect to goods, technology or
services which the U.S. person knows,
or has reason to know, are of Sudanese
origin or owned or controlled by the
Government of Sudan.

(b) Prohibited transactions include,
but are not limited to, importation into
or exportation from locations outside
the United States of, or purchasing,
selling, financing, swapping, insuring,
transporting, lifting, storing,
incorporating, transforming, brokering,
or otherwise dealing in, within such
locations, goods, technology or services
of Sudanese origin.

(c) Examples. (1) A U.S. person may
not, within the United States or abroad,
purchase, sell, finance, insure,
transport, act as a broker for the sale or

transport of, or otherwise deal in,
Sudanese crude oil or sugar refined in
Sudan.

(2) A U.S. person may not, within the
United States or abroad, conduct
transactions of any nature whatsoever
with an entity that the U.S. person
knows or has reason to know is the
Government of Sudan, including a
controlled entity or agent of that
Government, or which benefits or
supports the business of an entity
located in Sudan, unless the entity is
licensed by the Office of Foreign Assets
Control to conduct such transactions
with U.S. persons or the transaction is
generally licensed in, or exempted from
the prohibitions of, this part.

§538.409 Transshipments through the
United States prohibited.

(a) The prohibitions in §538.205
apply to the importation into the United
States, for transshipment or transit, of
goods which are intended or destined
for Sudan, or an entity operated from
Sudan.

(b) The prohibitions in § 538.204
apply to the importation into the United
States, for transshipment or transit, of
goods of Sudanese origin which are
intended or destined for third countries.

(c) Goods in which the Government of
Sudan has an interest which are
imported into or transshipped through
the United States are blocked pursuant
to §538.201.

§538.410 Imports of Sudanese goods from
third countries; transshipments.

(a) Importation into the United States
from third countries of goods containing
raw materials or components of
Sudanese origin is not prohibited if
those raw materials or components have
been incorporated into manufactured
products or otherwise substantially
transformed in a third country.

(b) Importation into the United States
of goods of Sudanese origin that have
been transshipped through a third
country without being incorporated into
manufactured products or otherwise
substantially transformed in a third
country are prohibited.

§538.411 Exports to third countries;
transshipments.

Exportation of goods or technology
(including technical data, software,
information not exempted from the
prohibition of this part pursuant to
§538.211, or technical assistance) from
the United States to third countries is
prohibited if the exporter knows, or has
reason to know, that the goods or
technology are intended for
transshipment to Sudan (including
passage through, or storage in,
intermediate destinations). The
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exportation of goods or technology
intended specifically for incorporation
or substantial transformation into a
third—country product is also prohibited
if the particular product is to be used in
Sudan, is being specifically
manufactured to fill a Sudanese order,
or if the manufacturer’s sales of the
particular product are predominantly to
Sudan.

§538.412 Operation of accounts.

The operation of an account in a
financial institution for a private
Sudanese person does not constitute the
exportation of a service to Sudan;
however, such operation may not
include the execution of transactions in
support of transactions or activities
prohibited by subpart B of this part.

§538.413 Funds transfers.

The transfer of funds to Sudan from
the United States does not constitute an
exportation of services pursuant to
§538.205.

§538.414 Loans or extensions of credit.

(a) The prohibition in §538.205
applies to loans or extensions of credit
to a person in Sudan, including
overdraft protection on checking
accounts, and the unlicensed renewal or
rescheduling of credits or loans in
existence as of the effective date,
whether by affirmative action or
operation of law.

(b) The prohibition in § 538.205
applies to financial services including
loans or credits extended in any
currency.

§538.415 Payments involving Sudan.

Before a United States financial
institution initiates a payment subject to
the prohibitions contained in this part
on behalf of any customer, or credits a
transfer subject to such prohibitions to
the account on its books of the ultimate
beneficiary, the U.S. financial
institution must determine that the
transfer is not prohibited by this part.

§538.416 Payments from blocked
accounts to U.S. exporters and for other
obligations prohibited.

No debits may be made to a blocked
account to pay obligations to U.S.
persons or other persons, including
payment for goods, technology or
services exported prior to the effective
date, except as authorized pursuant to
this part.

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

§538.501 Effect of license or
authorization.

(a) No license or other authorization
contained in this part, or otherwise
issued by or under the direction of the
Director of the Office of Foreign Assets
Control, authorizes or validates any
transaction effected prior to the issuance
of the license, unless specifically
provided in such license or
authorization.

(b) No regulation, ruling, instruction,
or license authorizes any transaction
prohibited under this part unless the
regulation, ruling, instruction, or license
is issued by the Office of Foreign Assets
Control and specifically refers to this
part. No regulation, ruling, instruction,
or license referring to this part shall be
deemed to authorize any transaction
prohibited by any provision of this
chapter unless the regulation, ruling,
instruction or license specifically refers
to such provision.

(c) Any regulation, ruling, instruction,
or license authorizing any transaction
otherwise prohibited under this part has
the effect of removing a prohibition or
prohibitions contained in this part from
the transaction, but only to the extent
specifically stated by its terms. Unless
the regulation, ruling, instruction, or
license otherwise specifies, such an
authorization does not create any right,
duty, obligation, claim, or interest in, or
with respect to, any property which
would not otherwise exist under
ordinary principles of law.

§538.502 Exclusion from licenses and
authorizations.

The Director of the Office of Foreign
Assets Control reserves the right to
exclude any person, property, or
transaction from the operation of any
license, or from the privileges therein
conferred, or to restrict the applicability
thereof with respect to particular
persons, property, transactions, or
classes thereof. Such action shall be
binding upon all persons receiving
actual or constructive notice of such
exclusion or restriction.

§538.503 Payments and transfers to
blocked accounts in U.S. financial
institutions.

Any payment of funds or transfer of
credit in which the Government of
Sudan has any interest, that comes
within the possession or control of a
U.S. financial institution, must be
blocked in an account on the books of
that financial institution. A transfer of
funds or credit by a U.S. financial
institution between blocked accounts in
its branches or offices is authorized,

provided that no transfer is made from
an account within the United States to
an account held outside the United
States, and further provided that a
transfer from a blocked account may
only be made to another blocked
account held in the same name.

Note to §538.503: Please refer to §501.603
of this chapter for mandatory reporting
requirements regarding financial transfers.
See also §538.203 concerning the obligation
to hold blocked funds in interest—bearing
accounts.

§538.504 Entries in certain accounts for
normal service charges authorized.

(a) U.S. financial institutions are
hereby authorized to debit any blocked
account with such U.S. financial
institution in payment or
reimbursement for normal service
charges owed to such U.S. financial
institution by the owner of such blocked
account.

(b) As used in this section, the term
normal service charge shall include
charges in payment or reimbursement
for interest due; cable, telegraph, or
telephone charges; postage costs;
custody fees; small adjustment charges
to correct bookkeeping errors; and, but
not by way of limitation, minimum
balance charges, notary and protest fees,
and charges for reference books,
photocopies, credit reports, transcripts
of statements, registered mail,
insurance, stationery and supplies, and
other similar items.

§538.505 Provision of certain legal
services to the Government of Sudan,
persons in Sudan, or benefitting Sudan.

(a) The provision to the Government
of Sudan, to a person in Sudan, or in
circumstances in which the benefit is
otherwise received in Sudan, of the
legal services set forth in paragraph (b)
of this section is authorized, provided
that all receipts of payment therefor
must be specifically licensed. The
provision of any other legal services as
interpreted in §538.406 requires the
issuance of a specific license.

(b) Specific licenses may be issued, on
a case—by—case basis, authorizing
receipt, from unblocked sources, of
payment of professional fees and
reimbursement of incurred expenses for
the following legal services by U.S.
persons to the Government of Sudan or
to a person in Sudan:

(1) Provision of legal advice and
counseling to the Government of Sudan,
to a person in Sudan, or in
circumstances in which the benefit is
otherwise received in Sudan, on the
requirements of and compliance with
the laws of any jurisdiction within the
United States, provided that such advice
and counseling is not provided to
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facilitate transactions in violation of this
part;

(2) Representation of the Government
of Sudan or a person in Sudan when
named as a defendant in or otherwise
made a party to domestic U.S. legal,
arbitration, or administrative
proceedings;

(3) Initiation of domestic U.S. legal,
arbitration, or administrative
proceedings in defense of property
interests subject to U.S. jurisdiction of
the Government of Sudan, or of a person
in Sudan;

(4) Representation of the Government
of Sudan or a person in Sudan before
any federal agency with respect to the
imposition, administration, or
enforcement of U.S. sanctions against
Sudan; and

(5) Provision of legal services in any
other context in which prevailing U.S.
law requires access to legal counsel at
public expense.

(c) Enforcement of any lien, judgment,
arbitral award, decree, or other order
through execution, garnishment or other
judicial process purporting to transfer or
otherwise alter or affect a property
interest of the Government of Sudan is
prohibited unless specifically licensed
in accordance with §538.202(e).

§538.506 30-day delayed effective date for
pre—November 4, 1997 trade contracts
involving Sudan.

(a) Pre—existing trade contracts. Trade
transactions required under a contract
entered into prior to November 4, 1997
(a “pre—existing trade contract”),
otherwise prohibited by this part,
including the importation of goods or
services of Sudanese origin or the
exportation of goods, services, or
technology that was authorized under
applicable Federal regulations in force
immediately prior to November 4, 1997,
are authorized without specific
licensing by the Office of Foreign Assets
Control as follows:

(1) Exports or reexports are authorized
until 12:01 a.m. EST, December 4, 1997,
and non-financing activity by U.S.
persons incidental to the performance of
the pre—existing trade contract (such as
the provision of transportation or
insurance) is authorized through 12:01
a.m. EST, February 2, 1998, if the pre—
existing trade contract is for:

(i) The exportation of goods, services,
or technology from the United States or
a third country that was authorized
under applicable Federal regulations in
force immediately prior to November 4,
1997; or

(ii) The reexportation of goods or
technology that was authorized under
applicable Federal regulations in force
immediately prior to November 4, 1997.

(2) If the pre—existing trade contract is
for the importation of goods or services
of Sudanese origin or other trade
transactions relating to goods or services
of Sudanese origin or owned or
controlled by the Government of Sudan,
importations under the pre—existing
trade contract are authorized until 12:01
a.m. EST, December 4, 1997.

(3) For purposes of this section, goods
are considered to be exported upon final
loading aboard the exporting
conveyance in the country of export.
Goods are considered to be imported
upon arrival in the jurisdiction of the
country of importation.

(b)(1) Financing for pre—existing trade
contracts. In general, no financing
services prohibited by this part may be
performed after 12:01 a.m. EST,
November 4, 1997. However, letters of
credit and other financing agreements
with respect to the trade transactions
authorized in paragraph (a) of this
section may be performed according to
their terms, and may be extended or
renewed, except that:

(i) Any payment required to be made
to the Government of Sudan or any
person blocked pursuant to this part or
otherwise, including payments
authorized with respect to trade
transactions described in paragraph (a)
of this section, must be made into a
blocked account in the United States;
and

(i) No payment may be made from a
blocked account unless authorized by a
specific license issued by the Office of
Foreign Assets Controls.

(2) Specific licenses may be issued by
the Office of Foreign Asset Controls on
a case—by—case basis to permita U.S.
bank to debit a blocked account of the
Government of Sudan for funds held as
collateral under an irrevocable letter of
credit issued or confirmed by it, or a
letter of credit reimbursement
confirmed by it, for goods, services or
technology exported, or goods or
technology reexported, prior to 12:01
a.m. EST, December 4, 1997, directly or
indirectly to Sudan, or to third countries
for an entity operated from Sudan, or for
the benefit of the Government of Sudan.
The application for a license must:

(i) Present evidence satisfactory to the
Office of Foreign Asset Controls that the
exportation or reexportation occurred
prior to 12:01 a.m. EST, December 4,
1997; and

(ii) Include an explanation of the facts
and circumstances surrounding the
entry and execution of the export or
reexport transaction, including the
names and addresses of all Sudanese
participants in the transaction and all
Sudanese persons having an ownership

interest in the beneficiary of the letter of
credit.

(c) Blocked Government of Sudan
accounts. Nothing in this section
permits debits to a blocked account of
the Government of Sudan absent the
issuance of a specific license by Office
of Foreign Asset Controls authorizing
such a debit. The operation of an
account of the Government of Sudan in
a financial institution does not
constitute a trade transaction for
purposes of this section.

(d) Existence of contract. The
existence of a contract will be
determined with reference to the
principles contained in Article 2 of the
Uniform Commercial Code.

(e) Reporting requirement. Although a
specific license from Office of Foreign
Asset Controls is not required for any
transaction authorized in paragraph (a)
of this section, any U.S. person engaging
in a transaction described in paragraph
(a) of this section is required to report
such transaction immediately to the
Office of Foreign Asset Controls and
provide a description of the underlying
trade contract. Such reports should be
directed to the Office of Foreign Assets
Control, Attn: Compliance Programs
Division/Sudan Contracts, 1500
Pennsylvania Avenue, NW, Annex —
2nd Floor, Washington, DC 20220. Such
reports may be made by facsimile
transmission to 202/622-1657.

(f) Licensing and reporting provisions.
For provisions relating to applications
to the Office of Foreign Asset Controls
for specific licenses and reporting
requirements, see §8§501.606 and
501.808 of this chapter.

§538.507 Reexports by non-U.S. persons.

(a) Goods, technology and services
subject to export license application
requirements under other United States
regulations. The reexportation to Sudan
or the Government of Sudan by a non—
U.S. person of any goods, technology or
services exported from the United
States, the exportation of which to
Sudan is subject to export or reexport
license application requirements is
authorized under this section provided
that, for reexportation of goods, the
goods:

(1) Have been incorporated into
another product outside the United
States and constitute 10 per cent or less
by value of that product exported from
a third country; or

(2) Have been substantially
transformed outside the United States.

Note to paragraph (a) of §538.507: Goods,
technology and software of U.S. origin that
are subject to the Export Administration
Regulations (15 CFR parts 730-774) may
require specific authorization from the
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Department of Commerce, Bureau of Export
Administration, even though such goods
have been substantially transformed abroad.

(b) Goods, technology and services not
subject to export license application
requirements under other United States
regulations. The reexportation to Sudan
or the Government of Sudan by a non—
U.S. person of any goods, technology or
services of U.S. origin, the exportation
of which to Sudan is not subject to any
export license application requirements
under any other United States
regulations, is authorized under this
section. However, the reexportation by
non-U.S. persons of U.S.—origin goods,
technology or software classified as
EAR99 under the Export Administration
Regulations (15 CFR parts 730-774) may
require specific authorization from the
Department of Commerce, Bureau of
Export Administration.

§538.508 Certain payments by the
Government of Sudan of obligations to
persons within the United States
authorized.

Specific licenses may be issued on a
case—by—case basis to permit the transfer
of funds after the effective date by,
through, or to any U.S. financial
institution or other U.S. person not
blocked pursuant to this chapter, from
a non-blocked account outside of the
United States, solely for the purpose of
payment of obligations of the
Government of Sudan to persons or
accounts within the United States,
provided that the obligation arose prior
to the effective date, and the payment
requires no debit to a blocked account.

§538.509 Certain services relating to
participation in various events authorized.

The importation of Sudanese—origin
services into the United States is
authorized where such services are
performed in the United States by a
Sudanese national who enters the
United States on a visa issued by the
State Department for the purpose of
participating in a public conference,
performance, exhibition or similar
event, and such services are consistent
with that purpose.

§538.510 Importation and exportation of
certain gifts authorized.

The importation into the United
States of Sudanese—origin goods, and
the exportation from the United States
of goods, is authorized for goods sent as
gifts to persons provided that the value
of the gift is not more than $100; the
goods are of a type and in quantities
normally given as gifts between
individuals; and the goods are not
controlled for chemical and biological
weapons (CB), missile technology (MT),
national security (NS), or nuclear

proliferation (NP)(see Commerce
Control List, 15 CFR part 774 of the
Export Administration Regulations).

§538.511 Accompanied baggage
authorized.

(a) Persons entering the United States
directly or indirectly from Sudan are
authorized to import into the United
States Sudanese—origin accompanied
baggage normally incident to travel.

(b) Persons leaving the United States
for Sudan are authorized to export from
the United States accompanied baggage
normally incident to travel.

(c) For purposes of this section, the
term accompanied baggage normally
incident to travel includes only baggage
that:

(1) Accompanies the traveler on the
same aircraft, train, or vehicle;

(2) Includes only articles that are
necessary for personal use incident to
travel, are not intended for any other
person or for sale, and are not otherwise
prohibited from importation or
exportation under applicable United
States laws.

§538.512 Transactions related to
telecommunications authorized.

All transactions with respect to the
receipt and transmission of
telecommunications involving Sudan
are authorized. This section does not
authorize the provision to the
Government of Sudan or a person in
Sudan of telecommunications
equipment or technology.

§538.513 Transactions related to mail
authorized.

All transactions by U.S. persons,
including payment and transfers to
common carriers, incident to the receipt
or transmission of mail between the
United States and Sudan are authorized,
provided that mail is limited to personal
communications not involving a transfer
of anything of value.

§538.514 Certain transactions related to
patents, trademarks and copyrights
authorized.

(a) All of the following transactions in
connection with patent, trademark,
copyright or other intellectual property
protection in the United States or Sudan
are authorized:

(1) The filing and prosecution of any
application to obtain a patent,
trademark, copyright or other form of
intellectual property protection;

(2) The receipt of a patent, trademark,
copyright or other form of intellectual
property protection;

(3) The renewal or maintenance of a
patent, trademark, copyright or other
form of intellectual property protection;
and

(4) The filing and prosecution of
opposition or infringement proceedings
with respect to a patent, trademark,
copyright or other form of intellectual
property protection, or the entrance of a
defense to any such proceedings.

(b) This section authorizes the
payment of fees currently due to the
United States Government, or of the
reasonable and customary fees and
charges currently due to attorneys or
representatives within the United
States, in connection with the
transactions authorized in paragraph (a)
of this section. Payment effected
pursuant to the terms of this paragraph
may not be made from a blocked
account.

(c) This section authorizes the
payment of fees currently due to the
Government of Sudan, or of the
reasonable and customary fees and
charges currently due to attorneys or
representatives within Sudan, in
connection with the transactions
authorized in paragraph (a) of this
section.

(d) Nothing in this section affects
obligations under any other provision of
law.

§538.515 Certain imports for diplomatic or
official personnel authorized.

All transactions ordinarily incident to
the importation of any goods or services
into the United States destined for
official or personal use by the
diplomatic missions of the Government
of Sudan to the United States and to
international organizations located in
the United States are authorized,
provided that such goods or services are
not for resale, and unless such
importation is otherwise prohibited by
law.

§538.516 Diplomatic pouches.

All transactions in connection with
the importation into the United States
from Sudan, or the exportation from the
United States to Sudan, of diplomatic
pouches and their contents are
authorized.

§538.517 Allowable payments for
overflights of Sudanese airspace.

Payments to Sudan of charges for
services rendered by the Government of
Sudan in connection with the overflight
of Sudan or emergency landing in
Sudan of aircraft owned by a United
States person or registered in the United
States are authorized.

§538.518 Household goods and personal
effects.

(a) The exportation from the United
States to Sudan of household and
personal effects, including baggage and
articles for family use, of persons
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departing the United States to relocate
in Sudan is authorized provided the
articles included in such effects have
been actually used by such persons or
by family members accompanying them,
are not intended for any other person or
for sale, and are not otherwise
prohibited from exportation.

(b) The importation of Sudanese—
origin household and personal effects,
including baggage and articles for family
use, of persons arriving in the United
States is authorized; to qualify, articles
included in such effects must have been
actually used abroad by such persons or
by other family members arriving from
the same foreign household, must not be
intended for any other person or for
sale, and must not be otherwise
prohibited from importation.

§538.519 Aircraft and maritime safety.

Specific licenses may be issued on a
case—by—case basis for the exportation
and reexportation of goods, services,
and technology to insure the safety of
civil aviation and safe operation of
U.S.—origin commercial passenger
aircraft, and to ensure the safety of
ocean—going maritime traffic in
international waters.

§538.520 Extensions or renewals of loans
and credits.

(a) Specific licenses may be issued on
a case—by—case basis for rescheduling
loans or otherwise extending the
maturities of existing loans, and for
charging fees or interest at commercially
reasonable rates in connection
therewith, provided that no new funds
or credits are thereby transferred or
extended to Sudan or the Government of
Sudan.

(b) Specific licenses may be issued on
a case—by—case basis, at the request of
the account party, for the extension or
renewal of a letter of credit or a standby
letter of credit issued or confirmed by a
U.S. financial institution.

§538.521 Registration of
nongovernmental organizations.

(a) Registration numbers may be
issued on a case—by—case basis for the
registration of nongovernmental
organizations involved in humanitarian
or religious activities in Sudan,
authorizing transactions otherwise
prohibited by this part, including the
exportation of goods and services to
Sudan and the transfer of funds to and
from Sudan for the purpose of relieving
human suffering.

(b) Applications for registration must
include the name and address of the
organization’s headquarters; the name,
title, and telephone number of a person
to be contacted in connection with

registration pursuant to this section; the
organization’s local address in Sudan
and name if different; and a detailed
description of its humanitarian or
religious activities and projects in
Sudan. Applications should be
submitted to the Compliance Programs
Division, Office of Foreign Assets
Control, U.S. Department of the
Treasury, 1500 Pennsylvania Avenue,
NW, Annex, Washington, DC 20220.

(c) Applicants conducting
transactions pursuant to this section
should reference the registration
number on all funds transfers, and all
purchase, shipping, and financing
documents.

§538.522 Transactions related to U.S.
citizens residing in Sudan.

U.S. persons are authorized to engage
in transactions in Sudan ordinarily
incident to the routine and necessary
maintenance and other personal living
expenses of U.S. citizens who reside on
a permanent basis in Sudan.

Subpart F—Reports

§538.601 Records and reports.

For additional provisions relating to
records and reports, see subpart C of
part 501 of this chapter.

Subpart G—Penalties

§538.701 Penalties.

(a) Attention is directed to section 206
of the International Emergency
Economic Powers Act (the “Act”)(50
U.S.C. 1705), which is applicable to
violations of the provisions of any
license, ruling, regulation, order,
direction or instruction issued by or
pursuant to the direction or
authorization of the Secretary of the
Treasury pursuant to this part or
otherwise under the Act. Section 206 of
the Act, as adjusted by the Federal Civil
Penalties Inflation Adjustment Act of
1990 (Pub. L. 101-410, as amended, 28
U.S.C. 2461 note), provides that:

(1) A civil penalty not to exceed
$11,000 per violation may be imposed
on any person who violates any license,
order, or regulation issued under the
Act;

(2) Whoever willfully violates any
license, order, or regulation issued
under the Act shall, upon conviction be
fined not more than $50,000, or, if a
natural person, may be imprisoned for
not more than 10 years, or both; and any
officer, director, or agent of any
corporation who knowingly participates
in such violation may be punished by a
like fine, imprisonment, or both.

(b) The criminal penalties provided in
the Act are subject to increase pursuant
to 18 U.S.C. 3571.

(c) Attention is also directed to 18
U.S.C. 1001, which provides that
whoever, in any matter within the
jurisdiction of any department or agency
of the United States, knowingly and
willfully falsifies, conceals or covers up
by any trick, scheme, or device a
material fact, or makes any false,
fictitious or fraudulent statement or
representation or makes or uses any
false writing or document knowing the
same to contain any false, fictitious or
fraudulent statement or entry, shall be
fined under title 18, United States Code,
or imprisoned not more than five years,
or both.

(d) Violations of this part may also be
subject to relevant provisions of other
applicable laws.

§538.702 Prepenalty notice.

(a) When required. If the Director of
the Office of Foreign Assets Control has
reasonable cause to believe that there
has occurred a violation of any
provision of this part or a violation of
the provisions of any license, ruling,
regulation, order, direction or
instruction issued by or pursuant to the
direction or authorization of the
Secretary of the Treasury pursuant to
this part or otherwise under the
International Emergency Economic
Powers Act, and the Director determines
that further proceedings are warranted,
he shall issue to the person concerned
a notice of his intent to impose a
monetary penalty. The prepenalty
notice shall be issued whether or not
another agency has taken any action
with respect to this matter.

(b) Contents—(1) Facts of violation.
The prepenalty notice shall describe the
violation, specify the laws and
regulations allegedly violated, and state
the amount of the proposed monetary
penalty.

(2) Right to respond. The prepenalty
notice also shall inform the respondent
of respondent’s right to make a written
presentation within 30 days of mailing
of the notice as to why a monetary
penalty should not be imposed, or, if
imposed, why it should be in a lesser
amount than proposed.

§537.703 Response to prepenalty notice;
informal settlement.

(a) Deadline for response. The
respondent shall have 30 days from the
date of mailing of the prepenalty notice
to make a written response to the
Director of the Office of Foreign Assets
Control.

(b) Form and contents of response.
The written response need not be in any
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particular form, but shall contain
information sufficient to indicate that it
is in response to the prepenalty notice.
It should contain responses to the
allegations in the prepenalty notice and
set forth the reasons why the respondent
believes the penalty should not be
imposed or, if imposed, why it should
be in a lesser amount than proposed.

(c) Informal settlement. In addition or
as an alternative to a written response
to a prepenalty notice pursuant to this
section, the respondent or respondent’s
representative may contact the Office of
Foreign Assets Control as advised in the
prepenalty notice to propose the
settlement of allegations contained in
the prepenalty notice and related
matters. In the event of settlement at the
prepenalty stage, the claim proposed in
the prepenalty notice will be
withdrawn, the respondent is not
required to take a written position on
allegations contained in the prepenalty
notice, and the Office of Foreign Assets
Control will make no final
determination as to whether a violation
occurred. The amount accepted in
settlement of allegations in a prepenalty
notice may vary from the civil penalty
that might finally be imposed in the
event of a formal determination of
violation. In the event no settlement is
reached, the 30—day period specified in
paragraph (a) of this section for written
response to the prepenalty notice
remains in effect unless additional time
is granted by the Office of Foreign
Assets Control.

§537.704 Penalty imposition or
withdrawal.

(a) No violation. If, after considering
any response to the prepenalty notice
and any relevant facts, the Director of
the Office of Foreign Assets Control
determines that there was no violation
by the respondent named in the
prepenalty notice, the Director promptly
shall notify the respondent in writing of
that determination and that no monetary
penalty will be imposed.

(b) Violation. If, after considering any
response to the prepenalty notice, the
Director of the Office of Foreign Assets
Control determines that there was a
violation by the respondent named in
the prepenalty notice, the Director
promptly shall issue a written notice of
the imposition of the monetary penalty
to the respondent.

(1) The penalty notice shall inform
the respondent that payment of the
assessed penalty must be made within
30 days of the mailing of the penalty
notice.

(2) The penalty notice shall inform
the respondent of the requirement to
furnish the respondent’s taxpayer

identification number pursuant to 31
U.S.C. 7701 and that such number will
be used for purposes of collection and
reporting on any delinquent penalty
amount in the event of a failure to pay
the penalty imposed.

§537.705 Administrative collection;
referral to United States Department of
Justice.

In the event that the respondent does
not pay the penalty imposed pursuant to
this part or make payment arrangements
acceptable to the Director of the Office
of Foreign Assets Control within 30
days of the mailing of the written notice
of the imposition of the penalty, the
matter may be referred for
administrative collection measures by
the Department of the Treasury or to the
United States Department of Justice for
appropriate action to recover the
penalty in a civil suit in a Federal
district court.

Subpart H—Procedures

§538.801 Procedures.

For license application procedures
and procedures relating to amendments,
modifications, or revocations of
licenses; administrative decisions;
rulemaking; and requests for documents
pursuant to the Freedom of Information
and Privacy Acts (5 U.S.C. 552 and
552a), see subpart D of part 501 of this
chapter.

§538.802 Delegation by the Secretary of
the Treasury.

Any action which the Secretary of the
Treasury is authorized to take pursuant
to Executive Order 13067 (3 CFR, 1997
Comp., p. 230), and any further
Executive orders relating to the national
emergency declared with respect to
Sudan in Executive Order 13067, may
be taken by the Director of the Office of
Foreign Assets Control, or by any other
person to whom the Secretary of the
Treasury has delegated authority so to
act.

Subpart —Paperwork Reduction Act

§538.901 Paperwork Reduction Act notice.

The information collection
requirements in §8 538.506 and 538.521
have been approved by the Office of
Management and Budget (““OMB”’) and
assigned control number 1505-0169.
For approval by OMB under the
Paperwork Reduction Act of other
information collections relating to
recordkeeping and reporting
requirements, to licensing procedures
(including those pursuant to statements
of licensing policy), and to other
procedures, see §501.901 of this

chapter. An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by OMB.
Dated: June 18, 1998.
R. Richard Newcomb,
Director, Office of Foreign Assets Control.
Approved: June 25, 1998.
James E. Johnson,

Assistant Secretary (Enforcement),
Department of the Treasury.

[FR Doc. 98-17538 Filed 6-29-98; 8:51 am]
BILLING CODE 4810-25-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117
[CGD08-98-036]
RIN 2115-AE47

Drawbridge Operation Regulation;
Lake Pontchartrain, LA

AGENCY: Coast Guard, DOT.
ACTION: Temporary rule.

SUMMARY: The Coast Guard is
temporarily changing the regulation for
the operation of the draws of the Greater
New Orleans Expressway Commission
causeway, north bascule spans across
Lake Pontchartrain between Metairie,
Jefferson Parish and Mandeville, St.
Tammany Parish, Louisiana. From July
6, 1998 through November 10, 1998, the
draws will remain closed to navigation
Monday through Saturday except for
September 5, 6, 7, 24, 25, 26, 27, 28 and
29, 1998 and October 10, 11 and 12,
1998. During these closure periods there
will be crane barges under the bridge to
support equipment. On Sundays and on
September 5, 6, 7, 24, 25, 26, 27, 28 and
29, 1998, October 10, 11 and 12, 1998,
the draws will open on signal if at least
three hours notice is given. In the event
of an approaching tropical storm or
hurricane, the draw will return to
normal operation within 12 hours and
the channel cleared of all construction
equipment. This temporary rule is
issued to allow for cleaning and
painting of the bascule structure, an
extensive but necessary maintenance
operation.

DATES: This temporary rule is effective
from July 6, 1998 through November 10,
1998.

ADDRESSES: Unless otherwise indicated,
documents referred to in this notice are
available for inspection or copying at
the office of the Eighth Coast Guard
District, Bridge Administration Branch,
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Hale Boggs Federal Building, room
1313, 501 Magazine Street, New
Orleans, Louisiana 70130-3396 between
7 a.m. and 4 p.m., Monday though
Friday, except Federal holidays. The
Bridge Administration Branch of the
Eighth Coast Guard District maintains
the public docket for this temporary
rule.

FOR FURTHER INFORMATION CONTACT: Phil
Johnson or David Frank, Bridge
Administration Branch, at the address
given above.

SUPPLEMENTARY INFORMATION: On April
10, 1998, the Coast Guard issued a
temporary deviation from the regulation
governing the operation of the draws of
the Greater New Orleans Expressway
Commission causeway, north bascule
spans across Lake Pontchartrain, to
allow the draw to remain closed
Monday through Saturday from May 4,
1998 through July 2, 1998. The
deviation was issued to allow for the
cleaning and painting of the bascule
structures. However, the contractor was
unable to mobilize for reasons including
contract negotiation, acquisition of
insurance and impeded access to the job
site due to a navigation lock closure.
The Greater New Orleans Expressway
Commission has requested the Coast
Guard issue a temporary rule to allow
the work to begin on July 6, 1998 and

to continue through November 10, 1998.
The deteriorated condition of the bridge
warrants the closures so that remedial
work can be accomplished. The Coast
Guard was not notified in time to issue
a notice of proposed rulemaking. For
this reason, good cause exists to make
this temporary rule effective in less than
30 days after publication.

Background and Purpose

The south channel span of the Greater
New Orleans Expressway Commission
causeway across Lake Pontchartrain
Louisiana provides an alternate route
with a vertical clearance of 50 feet above
mean high water. Navigation on the
waterway consists of small tugs with
tows, fishing vessels, sailing vessels,
and other recreational craft. The special
equipment used for this procedure has
to be removed each time the draw span
is opened. Since this process is time
consuming and costly, the equipment
must remain in place for 6-day periods,
allowing the contractor to maximize
work time. While the draw span being
serviced is in the closed to navigation
position, the equipment will be
supported by two crane barges which
must remain in place below the draw
span. As a result, the channel will be
completely blocked by the barges. The
short term inconvenience, attributable

to a delay of vessel traffic which is not
able to use the south channel span as an
alternate route, for a maximum of six
days, is outweighed by the long term
benefits to be gained by keeping the
bridges free of corrosion and in proper
working condition. This work is
essential for the continued operation of
the draw spans. Presently, the draws
open on signal if at least three hours
notice is given.

Regulatory Evaluation

This temporary rulemaking is not a
significant regulation action under
section 3(f) of Executive Order 12866
and does not require an assessment of
potential cost and benefits under section
6(a)(3) of that order. It has not been
reviewed by the Office of Management
and Budget under that order. It is not
significant under the Regulatory Policies
and Procedures of the Department of
Transportation (DOT) (44 FR 11040,
February 26, 1979). The Coast Guard
expects the economic impact of this
temporary rule to be so minimal that a
full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
This is because the majority of vessels
affected by the closure is minimal. The
majority of commercial vessel and most
of the recreational sailboats which
normally transit the causeway bridge are
able to do so at one of the navigation
humps, located at four mile intervals
along the bridge, or though the south
channel span, which provides a vertical
clearance of 50 feet above mean high
water.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Cost Guard
must consider whether this temporary
rule will have a significant economic
impact on a substantial number of small
entities. “Small entities’may include (1)
small businesses and not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000. The
majority of commercial vessels and
fishing vessels which normally transit
the causeway bridge will still be able to
do so through the south channel span.
Thus, the Coast Guard expects there to
be no significant economic impact on
these vessels. The Coast Guard is not
aware of any other waterway who
would suffer economic hardship from
being unable to transit the waterway
during these closure periods. Therefore,
the Coast Guard certifies under 5 U.S.C.
605(b) that this temporary rule will not

have a significant economic impact on
a substantial number of small entities.

Collection of Information

This temporary rule contains no
collection-of-information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

Federalism

The Coast Guard has analyzed this
proposal in under the principles and
criteria contained in Executive Order
12612, and it has been determined that
this rule does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this temporary
rule and concluded that this action is
categorically excluded from further
environmental documentation under
current Coast Guard CE #32(e), in
accordance with Section 2.B.2 and
Figure 2—1 of the National Environment
Protection Act Implementing
Procedures, COMDTINST M16475.1C. A
‘“‘Categorical Exclusion Determination”
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 117

Bridges.

For the reasons set out in the
preamble, the Coast Guard is amending
part 117, Title 33, Code of Federal
Regulations, as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; and
33 CFR 1.05-1(g); section 117.255 also issued
under the authority of Public Law 102-587,
106 Stat. 5039.

2. Effective July 6, 1998 through
November 10, 1998, §117.467 is
amended by suspending paragraph (b)
and adding paragraph (c) to read as
follows:

§117.467 Lake Pontchartrain.

* * * * *

(c) From July 6, 1998 through
November 10, 1998 the draws of the
Greater New Orleans Expressway
Commission causeway, north bascule
span, need not open for the passage of
vessels Monday through Saturday
except for September 5, 6, 7, 24, 25, 26,
27, 28 and 29, 1998 and October 10, 11
and 12, 1998. From 12:01 a.m. on
Sundays to 12:01 a.m. on Mondays and
on September 5, 6, 7, 24, 25, 26, 27, 28
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and 29 and October 10, 11 and 12, 1998
the draws will open on signal if at lease
three hours notice is given. In the event
of an approaching tropical storm on
hurricane, the channel will be cleared
and the draws will return to normal
operation within 12 hours.

Dated: June 23, 1998.
A.L. Gerfin, Jr.

Captain, U.S. Coast Guard, Commander, 8th
Coat Guard Dist. Acting.

[FR Doc. 98-17510 Filed 6-30-98; 8:45 am]
BILLING CODE 4910-15-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 155
[CGD 79-116]
RIN 2115-AA03

Qualifications for Tankermen and for
Persons in Charge of Transfers of
Dangerous Liquids and Liquefied
Gases

AGENCY: Coast Guard, DOT.
ACTION: Final rule; establishment of
dates for compliance.

SUMMARY: The Coast Guard modifies the
qualification requirements for some
Persons in Charge (PICs) of transfers of
fuel oil and establish the date for
compliance with the modified
requirements. This modification is
necessary to address public concern and
implement the Final Rule, which, in the
part addressed here, reduces the risk
and severity of spillage from vessels
involved in fuel-oil transfers. The
requirement that PICs obtain letters
from their trainers stating that the PICs
have successfully completed certain
training should ensure to the greatest
degree possible that crewmembers
acting as PICs of fuel-oil transfers get
sufficient training to minimize the risks
of water pollution.

DATES: Effective date: The effective date
for the amendments in this rule is July
1, 1998.

Compliance dates:

(1) The compliance date for 33 CFR
155.710(e)(4) is July 1, 1998.

(2) The compliance date for 33 CFR
155.710(e) introductory text, (e)(1),
(€)(2), and (e)(3) and §155.715 is
October 1, 1998.

ADDRESSES: Documents, as indicated in
this preamble, are available for
inspection or copying at the office of the
Executive Secretary, Marine Safety
Council (G-LRA, 3406), U.S. Coast
Guard Headquarters, 2100 Second Street
SW., room 3406, Washington, DC

20593-0001, between 9:30 a.m. and 2
p.m., Monday through Friday, except
Federal holidays. The telephone number
is 202-267-1477.

FOR FURTHER INFORMATION CONTACT: Mr.
Mark C. Gould, Project Manager,
Maritime Personnel Qualifications
Division, (202) 267—6890 or 1-800-842—
8740, extension 7—6890.

SUPPLEMENTARY INFORMATION:
Regulatory History

On December 18, 1980, the Coast
Guard published two Notices of
Proposed Rulemaking (NPRMs): CGD
79-116, which proposed rules for
tankermen [45 FR 83290]; and CGD 79—
116a, which proposed rules for Persons
in Charge (PIC) of transfers of oil [45 FR
83268].

On October 17, 1989, the Coast Guard
published a Supplemental Notice of
Proposed Rulemaking (SNPRM),
entitled, “Tankerman Requirements and
Qualifications for Persons-in-Charge of
Dangerous Liquid and Liquefied Gas
Transfer Operations” [54 FR 42624],
which combined the original two
rulemakings and officially closed CGD
79-116a as a distinct rulemaking. The
Coast Guard received 42 comments on
that SNPRM. No public meeting was
requested, nor was one held.

On April 4, 1995, the Coast Guard
published an Interim Rule entitled
“Qualifications for Tankermen and for
Persons in Charge of Transfers of
Dangerous Liquids and Liquefied
Gases” [60 FR 17134].

On March 26, 1996, the Coast Guard
reopened the comment period [61 FR
13098]. No public meeting was
requested, nor was one held.

On May 8, 1997, the Coast Guard
published a Final Rule entitled
“Qualifications for Tankermen and for
Persons in Charge of Transfers of
Dangerous Liquids and Liquefied
Gases”” [62 FR 25115].

On September 17, 1997, the Coast
Guard published a request for comments
to that portion of the Final Rule
concerning the qualifications for a PIC
of transfer of fuel oil [62 FR 48769]. This
request for comments also delayed the
compliance date until July 1, 1998, for
33 CFR 155.710 (e) introductory text
and paragraphs (e)(1), (€)(2), and (e)(3).
Several comments requested a public
meeting, but none was held. This
regulatory project has been in
preparation since 1979. During the
nineteen years of preparation, the Coast
Guard requested comments on the
proposed rule no fewer than five times.
In the last request for comments, the
focus was on a very narrow section of
the entire rule-qualification

requirements for PICs of transfers of fuel
oil. The Coast Guard felt that all sides
of this debate could be adequately
covered in writing; therefore, no public
hearing was necessary.

Background and Purpose

In the Interim Rule [60 FR 17134
(April 4, 1995)], § 155.710(e) of title 33,
Code of Federal Regulations (CFR),
which sets out requirements for
Tankermen-PICs, was written
ambiguously. If interpreted literally, the
section stated that, on an uninspected
vessel required to have a licensed
person aboard, either (a) the PIC of a
transfer of fuel oil must hold a license
authorizing service as master, mate,
engineer, or operator aboard that vessel,
or (b) that person must have been
instructed by the operator or agent of
the vessel both in his or her duties and
in the Federal statutes and regulations
on water pollution that apply to the
vessel.

In the Final Rule [62 FR 25115 (May
8, 1997)], the Coast Guard corrected this
ambiguity by revising the section. The
Final Rule required that, onboard one of
these same uninspected vessels, the PIC
of a transfer of fuel oil hold either (a) a
license authorizing service as master,
mate, engineer, or operator aboard that
vessel, or (b) a merchant mariner’s
document (MMD) endorsed as
Tankerman-PIC.

Before this clarification, the Captains
of the Port (COTPS) in some ports,
particularly deepwater, were already
interpreting the section in this way.
However, in other ports, particularly
inland and river, the COTPs were
allowing the industry to comply with
either the ambiguous requirements
stated in the Interim Rule or the
intended requirements stated in the
Interim Rule as clarified in the Final
Rule.

Many in the inland maritime industry
were satisfied with the wording of the
Interim Rule and, not suspecting that
the Final Rule would change the
qualification requirements, did not
submit comments until the Final Rule
was published. Many of these comments
claimed that the Coast Guard had not
provided the opportunity to comment
on the revised text of § 155.710(e). As a
result, the Coast Guard issued a request
for comment on § 155.710(e) and
delayed the compliance date for this
section except paragraph 4—whose
compliance date already was July 1,
1998—until July 1, 1998 [62 FR 48769
(September 17, 1997)].

Discussion of Comments and Changes

The Coast Guard received a total of 96
written comments in response to the
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reopened comment period. All of these
letters are available for inspection in
CGD 79-116 at the address listed under
ADDRESSES.

Applicability

The Coast Guard received four written
comments addressing the applicability
of this rule. One of the comments asked
whether an Uninspected Towing Vessel
(UTV) with a 14,000-gallon fuel capacity
would have to comply with this rule if
the transfer of fuel oil was always
accomplished by a shoreside fueling-
company whose trucks have a
maximum capacity of 8,000 gallons.

Section 155.700 of title 33 CFR states
that, if either vessel has a capacity in
excess of 250 barrels (or 10,500 gallons),
then 33 CFR 155.710(e) applies.

A second comment questioned
whether this rule would apply to Mobile
Offshore Drilling Units (MODUs). More
specifically, it asked, ‘““What must the
PIC of a transfer of fuel on a MODU
hold—a license, an endorsed MMD, or
neither?”

That person must hold a license or
else hold an MMD endorsed as
Tankerman-PIC. 33 CFR Section 155.700
of 33 CFR, the applicability section that
covers 33 CFR 155.710(e), applies to
each vessel with a capacity of more than
250 barrels of fuel oil, cargo oil, or
hazardous materials. Therefore, the PIC
of a transfer of fuel oil on a MODU
encompassed by 33 CFR 155.710 must
comply with 33 CFR 155.710(e)(1); that
is, he or she must hold a valid license
issued under 46 CFR part 10 authorizing
service as a master, mate, pilot,
engineer, or operator aboard that vessel,
or else hold an MMD endorsed as
Tankerman-PIC.

The third comment expressed concern
that the Coast Guard had stated that
crewmembers of Oil Spill Response
Vessels (OSRVs) belong to a category of
person eligible to seek restricted
Tankerman-PIC endorsements in 46 CFR
13.111, though the Coast Guard
Authorization Act of 1996 stated that
they are not subject to requirements of
tankermen for tank vessels as such.

The Coast Guard disagrees. It agrees
that 46 U.S.C. 3702(f) establishes that 46
U.S.C. Chapter 37, and statutes whose
applicability is based on 46 U.S.C.
Chapter 37, do not apply to an OSRV.
However, 46 U.S.C. 3302(a) makes clear
that the designation of a vessel as an
OSRV does not preclude it from also
being considered a tank vessel under
other laws and regulations. An OSRV is
a tank vessel as defined by 46 U.S.C.
2101(39). 46 U.S.C. 3702(f) only states
only that an OSRV will not be subject
to regulations promulgated under the
authority in 46 U.S.C. Chapter 37. This

does not affect the applicability to an
OSRYV of other regulations for tank
vessels, regulations not based on the
authority of 46 U.S.C. Chapter 37. The
Ports and Waterways Safety Program (33
U.S.C. Chapter 25, 33 U.S.C. 1221 et.
seq.) and the Water Pollution Prevention
and Control Program (33 U.S.C. Chapter
26, 33 U.S.C. 1251 et. seq.) also apply

to these types of operations conducted
by OSRVs. The purposes of Chapter 25
include the protection of the marine
environment and natural resources
through, among other functions, the
regulation of vessel manning. The
tankerman requirements for OSRVs are
based on these statutes and on 33 CFR
part 155. Therefore, under 33 CFR
155.710(a)(3), the PIC of a transfer of
liquid cargo in bulk or of cargo-tank
cleaning on an OSRYV shall hold a
Tankerman-PIC endorsement issued
under 46 CFR part 13 that authorizes the
holder to supervise the transfer of fuel
oil, the transfer of liquid cargo in bulk,
or cargo-tank cleaning, as appropriate to
the product. Note that 46 CFR 13.111(a)
discusses the possibility of OSRVs’
crewmembers’ obtaining a restricted
Tankerman-PIC endorsements.
Individual companies should ask their
Regional Examination Centers (RECs)
about establishing training programs
and competency requirements unique to
their vessels’ configurations and
operations.

A fourth comment asked whether
floating crane rigs or other stevedoring
equipment need to comply with this
rule.

Again, 33 CFR 155.700, the
applicability section that covers 33 CFR
155.710(e), applies to each vessel with
a capacity of more than 250 barrels of
fuel oil, cargo oil, or hazardous
materials. Therefore, the PIC of a
transfer of fuel oil on any vessel
encompassed by 33 CFR 155.710 must
comply with 33 CFR 155.710—either
(e)(2), if the vessel is inspected, or (e)(2),
if the vessel is uninspected.

Exemptions

One comment asked that this rule
continue to exempt those vessels with a
fuel-oil capacity of less than 250 barrels.

The Coast Guard agrees and makes no
changes to the applicability under 33
CFR 155.700.

Comment Period

Several comments requested that the
Coast Guard hold public meetings
before making a final decision on such
an important issue.

The Coast Guard declines. The public
has received more than adequate
opportunity to submit comments or ask
questions on this issue.

General Comments

The comments received did not
surprise the Coast Guard. Comments
from deepwater ports generally tended
to favor the stricter interpretation, since
many uninspected vessels in those ports
each already carry several licensed
persons aboard, as well as unlicensed
crewmembers documented as
Tankermen-PICs. On the other hand,
comments from inland and river ports,
where vessels usually each carry only
one licensed person onboard, generally
tended to favor the wording of the
Interim Rule.

Two of the comments shared the
opinion that the Coast Guard should
require the PIC to hold a valid MMD.
One of these two recommended that the
PIC receive his or her vessel-specific
training from the master of the UTV or
other licensed officer.

The Coast Guard disagrees. For
previously mentioned reasons, and
because of the expense applicants
would incur to complete the required
training, PICs on UTVs need not obtain
MMDs.

Another comment stated that most
spills caused by the human factor are
the result of attitude rather than ability.
The PIC knows how to do the job; he or
she simply fails to execute.

The Coast Guard does not know
whether this is true; however, the first
step is to require some minimal amount
of training to maximize the chances of
a safe transfer of fuel oil. Besides,
training can improve attitude along with
ability.

A recommendation in one comment
stated that the Coast Guard needs to
understand the unique operating and
regulatory environment of the brown-
water maritime fleet.

The Coast Guard agrees, and has gone
to extraordinary lengths to include the
inland and river marine industry in this
rulemaking. In fact, it was mostly
comments from the brown-water fleet of
UTVs that led the Coast Guard to the
final amendments in this reconstitution
of the Final Rule.

The Coast Guard received eleven
comments agreeing with the wording as
it appeared in the Final Rule [62 FR
25115 (May 8, 1997)]. These comments
stated that requiring a license or an
MMD for transfers of fuel oil on UTVs
is good marine practice. One of the
eleven stated that the rule should
require that the PIC of such transfers
hold either a license or an MMD.

Upon reviewing the public comments,
the Coast Guard now disagrees. Because
it lacks firm statistical evidence that
transfers of fuel oil contribute to the
amount of pollution from UTVs, the
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Coast Guard lacks adequate reason to
require a license or an MMD with
Tankerman-PIC endorsement.

Most comments agreed that the Coast
Guard should require PICs of transfers
of fuel oil to obtain instruction by the
operators or agents of their vessels, both
in their duties and in the Federal
statutes and regulations on water
pollution that apply to their vessels.
These comments presented the
following persuasive arguments:

Statistics

Many of the comments stated there
are currently no statistics to prove that
spills from transfers of fuel oil
contribute significantly to the pollution
of the marine environment.

Although the Coast Guard speculates,
and has heard from reliable sources off
the record, that mid-stream transfers
contribute significantly to pollution of
rivers, there are currently no supporting
statistics. However, the Coast Guard
recently instituted new data-gathering
systems that in time will provide
statistics one way or the other.

Further, many of the comments stated
that, factually, there are no data to show
that a reduction in oil spills would
occur if the PIC of a UTV transfer of fuel
oil were required to hold a license or
MMD and that, therefore, no such
requirement would be appropriate.

The Coast Guard agrees and, again,
has dropped the requirement.

Training

Several comments stated that the key
to the safe transfer of fuel oil to UTVs
is training. They suggested that the
Coast Guard and industry jointly
develop and adopt a training program
that specifically addresses transfers.

The Coast Guard agrees—in part. For
now, the new requirement for a letter of
training from the operator or agent of a
vessel will satisfy the training
requirements. However, if it later turns
out that this training is not having the
desired effect, the Coast Guard will ask
the industry to help it develop and
adopt more formal training.

Several comments felt that simple
possession of a license does not endow
an Operator of Uninspected Towing
Vessels (OUTV) with sufficient
knowledge of transfers of fuel oil. In
addition, the OUTV often is not
physically present where the transfer
takes place. Therefore, it is unfair to
make the OUTYV legally responsible for
the transfer.

The Coast Guard agrees. The person
legally responsible for the transfer of
fuel oil to the UTV, if not from the
barge, is the PIC aboard the UTV.

Five comments recommended that the
Coast Guard create a new UTV license
that specifically certifies an individual
for transfers of fuel oil. The industry
and Coast Guard would jointly develop
qualifications and training procedures
for this license.

Currently, the Coast Guard disagrees.
For now, a letter of training from the
operator or agent of a vessel will satisfy
the training requirements. However, if it
later turns out that this training is not
having the desired effect, the Coast
Guard will consider strengthening the
requirements in a further rulemaking.

Courses in Firefighting

Four of the comments addressed the
requirements for the successful
completion of approved courses in
firefighting. The comments stated that
these courses do not apply to operations
on UTVs.

The Coast Guard agrees that most
existing, approved courses in
firefighting contain more-detailed
training than personnel aboard UTVs
need. However, the Coast Guard no
longer requires approved courses in
firefighting for PICs of uninspected
vessels involved in transfers of fuel oil.
The Coast Guard remains willing,
should the need arise, to work with
industry in designing the proper
curriculum for a course in firefighting
applicable to UTVs.

Training in Preventing Pollution

Some of the comments stated that
significant training in preventing
pollution is not now required to obtain
a license as OUTV. Therefore, mere
possession of a license, as required in
the Final Rule, will not ensure that a
transfer of fuel oil is safely conducted.

The Coast Guard agrees that there is
insufficient stress put on environmental
protection to ensure that the bare fact of
holding an OUTYV license marks a PIC
as sufficiently trained in preventing
water pollution.

A letter from the operator or agent of
a vessel, stating that the PIC has been
instructed both in his or her duties and
in the Federal statutes and regulations
on water pollution that apply to the
vessel, will satisfy the training
requirements.

Voluntary Industry Standards

Several of the comments mentioned
the existence of voluntary industry
standards. They stated that the
American Waterways Operators (AWO)
carries out a Responsible Carrier
Program with the Coast Guard. Many of
the comments urged that this Program,
as well as other voluntary industry
initiatives, should improve marine

safety and environmental protection
without this new rule.

The Coast Guard agrees that the
Responsible Carrier Program is indeed
an exemplary initiative for volunteer
companies to help reduce pollution and
improve marine safety. However, the
volunteer companies participating in
the various initiatives are not, nor have
they ever been, the companies with
which the Coast Guard is concerned.
The Coast Guard is concerned with
companies that do not belong to any of
these initiatives. What incentive do they
have to implement new programs to
help improve marine safety and reduce
pollution? Therefore, the new
requirement, for an operator or agent of
a vessel to sign a letter stating that the
crewmember acting as PIC in a transfer
of fuel oil has received the proper
training, significantly increases the
chances that the training has, in fact,
been conducted. Only time will tell the
significance of the impact these
voluntary initiatives will have on
marine safety and environmental
protection.

In addition, the Coast Guard received
one comment stating that the towing
industry has chosen to turn its back on
this issue in the past because it carries
unlicensed engineers on its UTVs.

The Coast Guard partially agrees.
However, with AWO’s Responsible
Carrier Program and similar initiatives
now in place, the Coast Guard feels that
the industry is trying to address the
problem without added regulation.

Regional Examination Centers

Two comments stated that RECs of the
Coast Guard are already inundated with
licensing and documentation. The
advent of the estimated 3,000—4,000
applicants required to obtain the MMD
endorsed as Tankerman-PIC would
place the RECs in an untenable position.

The Coast Guard recognized that the
initial impact on the RECs would have
been significant. That is why the plan
staggered the date of compliance to
correspond with renewal of MMDs,
normally accomplished every 5 years.
This Final Rule renders this issue
irrelevant: It lifts the burden from the
RECs and, to some extent, from the
mariners while it shifts it in kind
though not in amount for the operators
and agents.

Cost

Several comments felt that the cost of
hiring a licensed tankerman for each
transfer of fuel oil to a UTV would be
staggering.

The Coast Guard disagrees, but the
point is moot. No vessel will have to
hire a licensed tankerman for each
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transfer, or to incur fees transfer by
transfer. The PIC of each transfer will be
an onboard crewmember who has
received in-house training from the
vessel’s operator or agent.

Use of Other Trained Personnel on a
Vessel

Two comments recommended that the
expertise of a driver required to hold a
commercial driver’s license at the
shoreside fueling-company suffice for a
transfer of fuel oil to a UTV.

The Coast Guard disagrees. The PIC
onboard the UTV must have some
minimal training to ensure that he or
she is aware of the rules peculiar to the
vessel and of the law that governs the
prevention of pollution.

Another comment stated that the
Tankerman-PIC onboard the barge
supplying the fuel oil should be
responsible for the entire transfer to the
uTVv.

The Coast Guard disagrees. The PIC
on the barge is, in all probability,
unfamiliar with the loading
characteristics of the receiving UTV.
The PIC onboard the UTV must have
some minimal training to ensure that he
or she is aware of the rules for the vessel
and of the laws that govern the
prevention of pollution.

Many of the comments recommended
that companies, rather than their PICs
aboard UTVs, be responsible for the safe
completion of transfers of fuel oil to the
UTVs.

The Coast Guard agrees in part. Each
company is responsible for the proper
training of its PICs and is accountable to
its underwriters and the law for unsafe
practices. However, the PIC is the
logical person to be responsible for the
safe completion of a transfer of fuel oil
to the UTV.

One comment asked whether the
Tankerman-PIC on the fueling barge
bears any responsibility for ensuring
compliance by the UTV. The PIC on the
barge is responsible for satisfying
requirements for the safe transfer of fuel
oil from the barge, though not to the
vessel. The PIC on the UTV is
responsible for satisfying them for the
safe transfer of it to the UTV, though not
from the barge. Several comments stated
that possession of a license or MMD will
not ensure that the transfer of fuel oil to
a UTV is conducted safely. Therefore,
they could not understand the logic
behind the insistence by the Coast
Guard that the requirement is ‘““‘good
marine practice.”

The Coast Guard now agrees. A letter
from the operator or agent of a vessel,
stating that the PIC has been instructed
both in his or her duties and in the
Federal statutes and regulations on

water pollution that apply to the vessel,
will satisfy the training requirements.

One comment stated that the most
appropriate option might be to require
the PIC on a UTV to obtain a restricted
Tankerman-PIC (Barge) endorsement.

The Coast Guard disagrees. The PIC
on a UTV must have received training
peculiar to his or her UTV to minimize
the chances of a polluting spill. The
transfer procedures on a tank barge may
be vastly different from those on any
UTVv.

Inapplicable Comments

Six comments suggested that in-house
training is sufficient for the safe loading
and unloading of chemical barges
dockside. The loading or unloading of
chemical cargo is not the subject of this
request for comments. The Coast Guard
will answer these comments by letter.

The Coast Guard will also answer by
letter another comment, which asked
about the applicability of the Final Rule
to vessels loading or unloading chlorine.
Qualifications for persons loading and
unloading chemical cargoes are not the
subject of this request for comments.

One comment stateds that the Coast
Guard should exempt or grandfather
from the rules those who can show prior
experience in loading and unloading
cargo.

The loading and unloading of cargo
(other than fuel oil) by Tankerman-PICs
are not proper subjects of this comment
period. The Coast Guard will answer
this comment by letter, too.

Although the Coast Guard will allow
those who wish to act as PICs of
transfers of fuel oil to so act after
obtaining instruction by the operators or
agents of their vessels both in their
duties and in the Federal statutes and
regulations on water pollution that
apply to the vessels, it is still concerned
that some may not receive the proper
training necessary to minimize the
chances of water pollution.

Therefore, after receiving proper
instruction from the operator or agent of
a vessel, each trainee will have to
receive a letter of instruction. The letter
must come from the party providing the
training. The training need occur only
once, unless there is some unique
characteristic about a particular vessel
that would necessitate later, vessel-
specific training. No person changing
his or her place of employment need
retake the training, unless there is
something unique about the new vessel.
The letter of instruction must stay either
with the person, on the vessel, or in the
office of the operator or agent of the
vessel. It must be readily available to
Coast Guard boarding officers.

Collection of Information

This reconstitution of a final rule
provides for a collection of information
under the Paperwork Reduction Act of
1995 (44 U.S.C. 3501 et seq.). As defined
in 5 CFR 1320.3(c), “collection of
information’ includes reporting,
recordkeeping, monitoring, posting,
labeling, and other, similar actions.

The information collections
associated with this rule concern the
letter of instruction described in 33 CFR
§§155.710(e)(2) and 155.715. The Coast
Guard sought authority for the
collection from the OMB, asking
emergency processing of the request for
authority by July 15, 1998. The title and
description of the collection, a
description of the respondents, and an
estimate of the total annual burden
follow. The new request has been
submitted and is pending approval. A
copy of the request is available for
review in the docket.

The Coast Guard estimates that the
letter of instruction will impose an
annual burden of 153 hours’
information collection. The burden
comprises all time for both gathering
and maintaining the information.

Title: Letter of Instruction for Persons
-In-Charge (PICs) on Uninspected
Vessels.

Summary of the Collection of
Information: This Final Rule contains
collection-of-information requirements
in 33 CFR 155.710(e)(2) and 155.715.

Need for Information: The U. S. Coast
Guard administers and enforces the
laws and regulations promoting the
safety of life and property in marine
transportation. It establishes Standards
of training for mariners to ensure their
ability to safely and adequately carry
out duties and responsibilities that
promote safety on vessels. To ensure
that training standards are complied
with, each PIC on an uninspected vessel
must carry a letter of instruction. The
letter’s contents should verify the PIC’s
credentials, stating that the holder has
received sufficient formal instruction
from the owner, operator, or agent of the
vessel, as required by 33 CFR
155.710(e)(2).

Proposed Use of Information: Carriage
of a letter of instruction will verify the
credentials of the PIC, and expedite
verification of compliance by the
Captain of the Port (COTP).

Description of the Respondents:
Respondents include the operator,
agent, or PIC involved in a transfer
described in 33 CFR 155.700.

Number of Respondents: According to
data from the Coast Guard Marine Safety
Management System, there are
approximately 1380 vessels that are
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classified as uninspected vessels and are
required to have PICs for transfers. The
total population count [2760] represents
the number of vessels [1380] multiplied
by the number of PICs aperper vessel

[2].

Frequency of Response: The Coast
Guard expects that each PIC will receive
the recognized training once.

Burden of Response: 10 minutes
annually per respondent.

Estimated Total Annual Burden: An
annual burden of 153 hours’
information collection.

Persons submitting comments on the
collection of information should submit
the comments both to OMB and to the
Coast Guard where indicated under
ADDRESSES by the date under DATES.

No person need to respond to a
request for collection of information
unless it displays a currently valid
control number from OMB.

List of Subjects in 33 CFR Part 155

Hazardous substances, Oil pollution,
Reporting and recordkeeping
requirements.

For the reasons discussed in the
preamble, the Coast Guard is amending
33 CFR part 155 as follows:

TITLE 33—NAVIGATION AND
NAVIGABLE WATERS

PART 155—O0IL OR HAZARDOUS
MATERIAL POLLUTION PREVENTION
REGULATIONS FOR VESSELS

1. The authority citation for part 155
continues to read as follows:

Authority: 33 U.S.C. 1231, 1321(j); 46
U.S.C. 3715; Sec. 2, E.O. 12777, 56 FR 54757,
3 CFR 1991 Comp., p. 351; 49 CFR 1.46.
Sections 155.100 through 155.130, 155.350
through 155.400, 155.430, 155.440, 155.470,
155.1030(j) and (k), and 155.1065(g) also
issued under 33 U.S.C. 1903(b); and sections
155.1110 and 155.1150 also issued under 33
U.S.C. 2735.

2. Revise paragraphs (e) introductory
text, (e)(1), (2) and (e)(3) of § 155.710 to
read as follows:

§155.710 Qualifications of person in
charge.
* * * * *

(e) The operator or agent of each
vessel to which this section applies
shall verify to his or her satisfaction that
the PIC of any transfer of fuel oil
requiring a Declaration of Inspection—

(1) On each inspected vessel required
by 46 CFR chapter | to have a licensed
person aboard, holds a valid license
issued under 46 CFR part 10 authorizing
service as a master, mate, pilot,
engineer, or operator aboard that vessel,
or holds a valid merchant mariner’s
document endorsed as Tankerman-PIC;

(2) On each uninspected vessel, either
complies with the requirements of
paragraph (e)(1) of this section or carries
a letter satisfying the requirements of
§155.715 and designating him or her as
a PIC, unless equivalent evidence is
immediately available aboard the vessel
or at his or her place of employment.

(3) On each tank barge, for its own
engine-driven pumps, either complies
with paragraph (e)(1) or (2) of this
section or has been instructed by the
operator or agent of the vessel both in
his or her duties and in the Federal
statutes and regulations on water
pollution that apply to the vessel; or
* * * * *

3. Add a new §155.715 to read as
follows:

§155.715 Contents of letter of designation
as a person-in-charge of the transfer of fuel
oil.

The letter of instruction required in
§155.710(e)(2) must designate the
holder as a person-in-charge of the
transfer of fuel oil and state that the
holder has received sufficient formal
instruction from the operator or agent of
the vessel to ensure his or her ability to
safely and adequately carry out the
duties and responsibilities of the PIC
described in 33 CFR 156.120 and
156.150.

Dated: June 23, 1998.
J. P. High,

Acting Assistant Commandant for Marine
Safety and Environmental Protection.

[FR Doc. 98-17267 Filed 6-30-98; 8:45 am]
BILLING CODE 4910-14-P

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

36 CFR Part 327

Shoreline Use Permits, Flotation

AGENCY: U.S. Army Corps of Engineers.
ACTION: Final rule.

SUMMARY:An amendment to Appendix A
section 327.30 “Guidelines for Granting
Shoreline Use Permits” was part of a
proposed rule published in the Federal
Register on April 15, 1997. The
language in this amendment reduced
the burdensome requirements on
individuals who have requested waivers
because of limiting health conditions.
The amendment gives Operations
Managers the flexibility to take special
circumstances of the applicant into
consideration when issuing a shoreline
use permit. This amendment is also in
this final rule.

The U.S. Army Corps of Engineers
also published a proposed rule in the
April 15, 1997, issue of the Federal
Register, to amend Appendix C of
Section 327.30. The amendment
concerned flotation materials to be used
on all new docks and boat mooring
buoys. Comments received during the
45-day comment period prompted the
Corps to conduct further studies and
withdraw the proposed rule to amend
Appendix C issued on April 15, 1997.
Subsequently, a replacement rule was
published in the Federal Register on
December 4, 1997. Comments were
accepted on this proposed revision until
January 20, 1998. This final rule reflects
the comments received. We believe that
the changes will substantially increase
the safety of project visitors and the
protection of the natural resources.
EFFECTIVE DATE: August 17, 1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Darrell E. Lewis, (202) 761-0247.

SUPPLEMENTARY INFORMATION:
Background

The U.S. Army Corps of Engineers
published a final rule providing policy
and guidance on the management of
shorelines of Corps managed Civil
Works projects in the Federal Register
on July 27, 1990 (55 FR 30690-30702),
last amended in the Federal Register on
July 1, 1992 (57 FR 29219-29220).

Two amendments to the regulations
were published as a proposed rule in
the Federal Register on April 15, 1997
(62 FR 18307-18308). An amendment to
Paragraph 2.c.(9) of Appendix A,
Section 327.30, Guidelines for Granting
Shoreline Use Permits, gave Operations
Managers the flexibility to take special
circumstances of the applicant into
consideration when issuing a permit.
This language reflected the Corps desire
to accommodate basic access for those
individuals who have requested waivers
because of limiting health conditions
that are either obvious or substantiated
by a doctor’s certification. No negative
comments were received regarding this
amendment during the comment period.

Paragraph 14, Appendix C, of Section
327.30, also published as a proposed
rule on April 15, 1997, reflected the
Corps amended flotation requirements
for all new docks and boat mooring
facilities. The Corps received 28 letters
concerning flotation during the
comment period of this proposed
rulemaking. The comments prompted
the Corps to conduct further studies and
give additional consideration to
flotation requirements. Accordingly, the
flotation portion of the proposed rule
published on April 15, 1997, was
withdrawn and was subsequently
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replaced by a new proposed rule
published in the Federal Register on
December 4, 1997. Twelve comments
were received on the new proposed rule
change and are summarized below.

Discussion of Public Comments and
Changes

I. Definition of terms

Many of the comments received asked
for specific definitions as they relate to
the final rule. Those definitions are as
follows:

1. Waterlogged—This term means
saturated with water to the point of
sogginess or loss of buoyancy. Although
all floatation materials absorb water to
some degree (unless they are completely
encased), they do not all lose buoyancy
and become waterlogged at the same
rate. Flotation that is not watertight will
become progressively heavier and more
waterlogged over time. At some point,
these floats no longer meet the
specifications for flotation as originally
designed. Floats with air as a flotation
media become waterlogged as soon as
they are punctured or cracked, sinking
almost immediately after enough
chambers are penetrated.

2. Crack, peel, fragment—These terms
refer to plastic, fiberglass, or concrete
encasements or coatings. Some of these
encasements may contain hairline
cracks. Although these small cracks
(and some larger ones) do not affect the
structural integrity of the float if it is
filled with good foam, some
encasements have more than one gap or
opening. Once filled with water, these
cracks can expand and allow beads to
enter the water. In the case of peeling
and fragmenting, the same situation
occurs when a portion of the
encasement becomes dislodged and
allows for the entrance of beads or other
flotation material into the water.

3. Resistant to puncture and
penetration—This phrase means that
the float or its flotation will withstand
the intended use under ordinary
circumstances. Because waves cause
floats to rise and fall along the
shoreline, these floats are expected to
withstand the daily beating from waves,
submerged obstacles such as small rocks
or snags in the area, daily bumps of
boats or other recreational vessels, as
well the normal extremes in weather
conditions encountered in the area.

When dealing primarily with floats
that use air chambers as the means of
flotation, these floats take on water and
sink when enough chambers are
punctured or penetrated. When dealing
with floats using bead flotation,
punctures and other forms of
penetration could allow the beads to

escape into the water and then allow
water to enter the encasement,
eventually causing failure of the float.

4. Damage by animals—Animals and/
or waterfowl sometimes burrow into
beaded or foam flotation materials to
escape the weather or for nesting. Any
flotation material should be encased
with material that is strong enough and
thick enough to prevent intrusion by
animals under normal circumstances.

5. Fire resistant—This term means
able to resist fire and not readily
combustible. It does not mean “‘fire
proof”. Flotation that is fire resistant
must not be made of materials that will
heighten or intensify an existing fire.

6. Severely deteriorated and no longer
serviceable—This phrase means that
there is significant damage to the float
or its flotation (including taking on
excess water or releasing beads), the
float or its flotation no longer performs
its designated function, or the float or its
flotation fails to meet the specifications
for which it was originally warranted. In
addition, ‘‘no longer serviceable” means
the float or its flotation material can no
longer be repaired so that it performs its
designated function or it fails to meet
the specifications for which is was
originally warranted.

7. No longer performing its designated
function—This means that a float no
longer can be used for its originally
intended purpose as a result of damage
or deterioration or that the float cannot
be used without creating safety hazards
for the recreating public.

8. Marine use—This term means that
use which is related to navigation or
water-based activities.

1. Use of Drums or Barrels

Objections were received to
eliminating recycled 55-gallon drums,
either metal or plastic, as floats. Some
respondents stated that if these
containers could not be recycled and
used as floats, proper disposal was
difficult. Others objected because of the
cost involved with obtaining other types
of floats. Another comment stated that
if barrels did become punctured, they
were easily replaced with new ones.

There are many problems associated
with the use of drums, barrels, or other
containers. One of the major problems is
that these items can be punctured or
cracked through ordinary use. Not all
drums or barrels are manufactured to
universally agreed-upon standard
specifications. Once the integrity of the
drum or barrel has been compromised,
any remaining contents left in them will
mix with water and be disseminated in
the area, spreading possible
contamination.

Secondly, 55-gallon drums easily
break away from docks. Because drums
cannot be through-bolted to the dock
they normally float in the water under
the dock sometimes within a supporting
confinement structure. When these
barrels become partially filled with
water, they float at or just below the
water surface and sometimes come out
from within the confinement structure.
As a result, these drums float free and
are a hazard to boaters, water skiers, and
other recreational users.

Lastly, when the drums do partially
fill with water and sink, they can cause
considerable damage to dam
mechanisms, water intakes, pipelines,
and other water control structures. Even
if these drums are filled with
polyurethane foam, they can still break
loose and may sink or partially sink as
a result of the water’s displacement of
the air within the voids.

Several comments asked for the use of
tires as a form of encasement. The
problem with tires is not their
composition; instead, the problem is
how they truly function as encasements.
If the exposed extruded polystyrene
portion of the flotation must be further
encased by plywood or some other
material, there are several problems that
must be addressed. Any misshaping of
the tire could result in a “‘non-contact”
spot which would allow the entrance of
water, thus altering the buoyancy of the
float. If the plywood encasements are
through-bolted, cracks in the wood
around the bolts may occur which,
again, could decrease the performance
of the float. In addition, the wood
around the bolts is more susceptible to
rot, thus affecting the integrity of the
float.

I1l. Specific Standards

Some comments indicated that the
standards, as written, were not specific
enough and that subjective requirements
should be avoided. The standards were
written to provide a framework for
identifying measurable outcomes,
focusing on results achieved rather than
on strict specifications. Exact standards
for thickness and density were not
included for this reason. To include
such restrictions would make the
standards more limiting than necessary.
As technologies advance and new and
better forms of floats and flotation
material are formulated, it may be
unnecessary to meet such strict
guidelines set by using today’s
technology.

IV. Open bead polystyrene

Several comments were received
stating that if the Corps intends to not
allow any flotation material made of
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unprotected open bead polystyrene
products, such a statement should be
made outright in the new standards.
Again, the standards were written to
provide a framework for identifying
measurable outcomes. If unprotected
open bead polystyrene does not meet
the standards as written, it cannot be
allowed as flotation. Whether it is
mentioned specifically in the standards
or not is irrelevant.

V. Fire Resistance

Several comments were received
regarding the fire resistance
requirements for floats and flotation.
One stated that although some
encasements, such as wood and
plywood, support combustion, most
encasements are not known to feed fires.
In fact, most fires start on boats and
spread to the docks.

The purpose of the “fire resistant”
statement is to ensure that the
encasement or its flotation material is
not constructed of a material that would
heighten or intensify an existing fire.
This requirement does not mean ““fire
proof” or *‘non-combustible.” In
addition, the float and its flotation
material must be resistant to combustion
when either comes in direct contact
with petroleum products.

Procedural Requirements

Executive Order (E.O.) 12866

The Secretary of the Army has
determined that this final rule is not a
“major” rule within the meanng of
Executive Order (E.O.) 12866. This final
rule will not (1) have an annual effect
on the economy of $100 million or
more; (2) cause a major increase in costs
or prices for consumers, individual
industries, geographic regions; or (3)
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of a United States-based
enterprise to compete with foreign-
based enterprise in domestic or export
markets.

Regulatory Flexibility Act

This final rule will not have a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.).

Collection of Information

This final rule contains no collection
of information under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).

Executive Order 12612

The Corps has analyzed this final rule
under principles and criteria in E.O.
12612 and has determined that this final

rule does not have sufficient Federalism
implications to warrant preparation of a
Federalism Assessment.

Executive Order 12630

The Corps has determined that this
final rule does not have “significant”
taking implications. The final rule does
not pertain to taking of private property
interests, nor does it impact private
property.

NEPA Statement

The Corps has determined that this
final rule does not constitute a major
Federal action significantly affecting the
quality of the human environment and
that no detailed statement is required
pursuant to the National Environmental
Policy Act of 1969.

Unfunded Mandates Act of 1995

The final rule imposes no unfunded
mandates on any governmental or
private entity and is in compliance with
the provisions of the Unfunded
Mandates Act of 1995.

List of Subjects in 36 CFR Part 327

Public lands, Shoreline management.

For the reasons set forth in the
preamble, 36 CFR part 327, is amended
as follows:

36 CFR PART 327, RULES AND
REGULATIONS GOVERNING PUBLIC
USE OF WATER RESOURCE
DEVELOPMENT PROJECTS
ADMINISTERED BY THE CHIEF OF
ENGINEERS

1. The authority citation for 36 CFR
part 327 continues to read as follows:

Authority: 16 U.S.C. 460d and 460Il-6a.

2. Appendix A to §327.30 is amended
by revising paragraph 2c(9) as follows:

Appendix A to § 327.30—Guidelines for
Granting Shoreline Use Permits
* * * * *

2l * * *

C.***

(9) The district commander or his/her
authorized representative may place special
conditions on the permit when deemed
necessary. Requests for waivers of shoreline
management plan permit conditions based on
health conditions will be reviewed on a case
by case basis by the Operations Manager.
Efforts will be made to reduce onerous
requirements when a limiting health
condition is obvious or when an applicant
provides a doctor’s certification of need for
conditions which are not obvious.

* * * * *

3. Appendix C to 8327.30 is amended

by revising paragraph 14, to read as
follows:

Appendix C to 8 327.30—Shoreline Use
Permit Conditions

* * * * * *

14. Floats and the flotation material for all
docks and boat mooring buoys shall be
fabricated of materials manufactured for
marine use. The float and its flotation
material shall be 100% warranted for a
minimum of 8 years against sinking,
becoming waterlogged, cracking, peeling,
fragmenting, or losing beads. All floats shall
resist puncture and penetration and shall not
be subject to damage by animals under
normal conditions for the area. All floats and
the flotation material used in them shall be
fire resistant. Any float which is within 40
feet of a line carrying fuel shall be 100%
impervious to water and fuel. The use of new
or recycled plastic or metal drums or non-
compartmentalized air containers for
encasement or floats is prohibited. Existing
floats are authorized until it or its flotation
material is no longer serviceable, at which
time it shall be replaced with a float that
meets the conditions listed above. For any
floats installed after the effective date of this
specification, repair or replacement shall be
required when it or its flotation material no
longer performs its designated function or it
fails to meet the specifications for which it
was originally warranted.

* * * * * *

Dated: June 23, 1998.
Robert W. Burkhardt,

Colonel, Corps of Engineers, Executive
Director or Civil Works.

[FR Doc. 98-17396 Filed 6-30-98; 8:45 am]
BILLING CODE 3710-92-P

NATIONAL ARCHIVES AND RECORDS
ADMINISTRATION

36 CFR Parts 1220, 1222, 1228, 1230,
1234, and 1238
RIN 3095-AA85

Technical Amendments to Records
Management Regulations

AGENCY: National Archives and Records
Administration (NARA).

ACTION: Final rule; technical
amendments.

SUMMARY: NARA is updating
organizational titles and addresses in 36
CFR ch. XIl, subchapter B, to reflect the
current organizations that perform the
functions. Since the regulations in 36
CFR ch. XII, subchapter B, were last
revised, NARA has reorganized and
renamed the offices that have records
management responsibilities.
Additionally, the offices have been
relocated to the Archives Il facility in
College Park. Updating the titles and
addresses will facilitate agency and
public correspondence with NARA.

EFFECTIVE DATE: July 1, 1998.
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FOR FURTHER INFORMATION CONTACT:
Nancy Allard at (301) 713-7360,

extension 226.

SUPPLEMENTARY INFORMATION: This rule

is being issued
prior notice of
because under

is exempt from notice-and-comment
procedure as it solely concerns matters

relating to inte

NARA finds good cause to issue this
rule with an immediate effective date

as a final rule without
proposed rulemaking
5U.S.C. 553 (b)(3)(A) it

rnal agency organization. entities.

under 5 U.S.C. 553(d)(3) because it is a
nonsubstantive rule that only updates
organizational titles and addresses.
This rule is not a significant
regulatory action for the purposes of
Executive Order 12866, and has not
been reviewed by OMB. As required by
the Regulatory Flexibility Act, it is
hereby certified that this rule will not
have a significant impact on small

For the reasons set forth in the
preamble, and under the authority of 44

U.S.C. 2104, NARA is amending chapter
XII of title 36, Code of Federal
Regulations, as follows:

PART 1220—FEDERAL RECORDS;
GENERAL

1. In the following table, for each
section indicated in the left column,
remove the words indicated in the
middle column from wherever they
appear in the section, and add the
words indicated in the right column:

Section Remove Add in its place
1220.40 ......... Office of Records Administration, National Archives (NIA), | NARA, Life Cycle Management Division (NWML), 8601
Washington, DC 20408. Adelphi Rd., College Park, MD 20740-6001
1220.40 ......... Office of Records AAmINIStration .............cccocveeiiiieenniieeniieeees Life Cycle Management Division
1220.54 ......... Assistant Archivist for Records Administration .............ccccocceene Director, Life Cycle Management Division

PART 1222—CREATION AND MAINTENANCE OF FEDERAL RECORDS
2. In §1222.20(b)(3), remove the words “NARA (NI)” , and add in their place “NARA (NWML)".

PART 1228—DISPOSITION OF FEDERAL RECORDS

3. In the following table, for each section indicated in the left column, remove the words indicated in the middle
column from wherever they appear in the section, and add the words indicated in the right column:
Section Remove Add in its place

1228.26 NARA (NIR) .ovveiieetieesieeeeseeseeeeseeeees e sen st ene s ene s NARA (NWML)

1228.46 ... NARA (NI) ....... NARA (NWM)

122850 ... (NTR) e (NWML)

1228.54 .... National Archives and Records Administration (NIR) ..... National Archives and Records Administration (NWML)

1228.54 NARA (NIR), Washington, DC 20408 ..........ccccceeevvvresiieeeeiennnn NARA (NWML), 8601 Adelphi Rd., College Park, MD 20740-
6001

1228.54 ............. Office of Federal Records Centers (NC) ......ccccvvvvvveeeviieeennnne. Office of Regional Records Services (NR)

1228.60 ............. NARA (NIR), Washington, DC 20408 .........cccccceeiiireeniieeeeiieenns NARA (NWML), 8601 Adelphi Rd., College Park, MD 20740-
6001

1228.74 ............. NARA (NIR), Washington, DC 20408 .........cccccceeiiireeniieeeeiieenns NARA (NWML), 8601 Adelphi Rd., College Park, MD 20740-
6001

1228.78 NARA (NIR) ovvviietieesieeeeseesesesse st ses st en st ene s NARA (NWML)

1228.92 ... NARA (NIR) ..o NARA (NWML)

1228.92 .... NARA (NIR), Washington, DC 20408 .... NARA (NWML), 8601 Adelphi Rd., College Park, MD 20740-
6001

1228.94 ............. NARA (NIR) ovvviietieesieeeeseesesesse st ses st en st ene s NARA (NWML)

1228.104 ........... NARA (NIR) Washington, DC 20408 ..........ccccccveeiviresiieeresenen NARA (NWML), 8601 Adelphi Rd., College Park, MD 20740-
6001

1228.124 ........... National Archives (NIR) ....cccvveeiiireeiiir e see e seee e NARA (NWML)

1228.152 ........... National Archives (NC), Washington, DC 20408 ..................... NARA (NR), 8601 Adelphi Rd., College Park, MD 20740-
6001

1228.154 ........... Assistant Archivist for Federal Records Centers, National Ar- | Assistant Archivist for Regional Records Services, NARA

chives and Records Administration (NC), Washington, DC (NR), 8601 Adelphi Rd., College Park, MD 20740-6001
20408.

1228.154 ........... Records Appraisal and Disposition Division (NIR) Life Cycle Management Division (NWML)

1228.156 National Archives (NC), Washington, DC 20408 .. NARA (NR), 8601 Adelphi Rd., College Park, MD 20740-
6001

1228.190 ........... Office of the National Archives (NN) ........cccceiiiiiiiiiiiiiiieeins Office of Records Services—Washington, DC (MWMD)

1228.190 ........... Regional Archives .........cccccccevvviieeviieeesie e Regional Records Services Facility

1228.222(a)(3) ..

1228.224

National Archives (NC), Washington, DC 20408 ..

Office of Federal Records Centers (NC), National Archives,
Washington, DC 20408.

NARA (NR), 8601 Adelphi Rd., College Park, MD 20740-
6001

Office of Regional Records Services (NR), NARA, 8601
Adelphi Rd., College Park, MD 20470-6001

PART 1230—MICROGRAPHIC RECORDS MANAGEMENT

4. In the following table, for each section indicated in the left column, remove the words indicated in the middle
column from wherever they appear in the section, and add the words indicated in the right column:

Section

Remove

Add in its place

(NI), Washington, DC 20408

(NWM), 8601 Adelphi Rd., College Park, MD 20740-6001
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Section

Remove

Add in its place

1230.50

Washington, DC 20408.

Office of Federal Records Centers, National Archives (NC),

Office of Regional Records Services (NR), 8601 Adelphi Rd.,
College Park, MD 20740-6001

PART 1234—ELECTRONIC RECORDS
MANAGEMENT

5. In §1234.10(a), remove the words
“Office of Records Administration (NI),
Washington, DC 20408”, and add in
their place the words ‘“Modern Records
Programs (NWM), 8601 Adelphi Rd.,
College Park, MD 20740-6001".

PART 1238—PROGRAM ASSISTANCE

6. In §1238.2, remove the words
“Agency Services Division, Office of
Records Administration, National
Archives (NIA), Washington, DC 20408
and add in their place the words
“NARA Life Cycle Management
Division (NWML), 8601 Adelphi Rd.,
College Park, MD 20740-6001".

7. Also in §1238.2, remove the words
“director of the appropriate Federal
records center regarding records in or
scheduled for transfer to the records
center, or the director of the appropriate
regional archives regarding records in or
scheduled for transfer to the regional
archives” and add in their place the
words ‘“‘appropriate Regional
Administrator regarding records in or
scheduled for transfer to the records
center and/or the archival operations
within the region”.

Dated: June 25, 1998.

John W. Carlin,

Archivist of the United States.

[FR Doc. 98-17462 Filed 6-30-98; 8:45 am]
BILLING CODE 7515-01-P

DEPARTMENT OF DEFENSE
DEPARTMENT OF TRANSPORTATION

Coast Guard

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AF85

Veterans Education: Suspension and
Discontinuance of Payments

AGENCIES: Department of Defense,
Department of Transportation (Coast

Guard), and Department of Veterans
Affairs.

ACTION: Final rule.

SUMMARY: This document makes
changes to the Department of Veterans
Affairs (VA) education regulations. It
requires that a Director of a VA field
station obtain recommendations from a
Committee on Educational Allowances
before deciding whether to suspend or
discontinue payments of educational
assistance when educational institutions
(including training establishments) fail
to meet requirements. It also establishes
procedural and composition
requirements for the Committees, and it
establishes hearing rules for the
Committees. In addition, it provides that
upon the request of the affected
educational institution, the Director of
the Education Service will determine,
on the basis of the evidence of record,
appeals of a decision concerning such
suspension or discontinuance of
payments of educational assistance. The
changes apply to the following
educational assistance programs:
Montgomery Gl Bill—Active Duty,
Montgomery Gl Bill—Selected Reserve,
Survivors’ and Dependents’ Educational
Assistance, the Post-Vietnam Era
Veterans’ Educational Assistance
Program, and the Educational
Assistance Pilot Program. The changes
are appropriate to ensure proper
decisionmaking. In addition,
nonsubstantive changes are made for the
purpose of clarification.

DATES: Effective Date: July 31, 1998.

FOR FURTHER INFORMATION CONTACT:
William G. Susling, Jr., Education
Advisor, Education Service, Veterans
Benefits Administration, Department of
Veterans Affairs, (202) 273-7187.
SUPPLEMENTARY INFORMATION: In a
document published in the Federal
Register on August 28, 1997 (62 FR
45596), VA, the Department of Defense,
and the Department of Transportation
(Coast Guard) proposed to amend the
“Administration of Educational
Assistance Programs” regulations which
are set forth at 38 CFR 21.4001 et seq.

It was proposed to make changes to the
regulations concerning suspension or

discontinuance of payments of
educational assistance when
educational institutions (including
training establishments) fail to meet
requirements to report certain
occurrences concerning the enrollments
of individuals in the following
educational assistance programs:
Montgomery GI Bill—Active Duty,
Montgomery Gl Bill—Selected Reserve,
Survivors’ and Dependents’ Educational
Assistance, the Post-Vietnam Era
Veterans’ Educational Assistance
Program (VEAP), and the Educational
Assistance Pilot Program.

Interested persons were given 60 days
to submit comments. One comment was
received from the National Association
of State Approving Agencies (NASAA).

The provisions of proposed
§21.4210(e) stated, in part:

(e) Actions that must accompany a mass
suspension of educational assistance
payments or suspension of approval of
enrollments and reenrollments in a course or
educational institution. (1) The Director of
the VA facility of jurisdiction may suspend
payment of educational assistance and may
suspend approval of new enrollments and
reenrollments as provided in paragraph (d) of
this section, only after:

(i) The Director notifies in writing the State
approving agency concerned and the
educational institution of any failure to meet
the approval requirements and any violation
of recordkeeping or reporting requirements;
and

(ii) The educational institution—

(A) Refuses to take corrective action; or

(B) Does not take corrective action within
60 days (or 90 days if permitted by the
Director).

NASAA suggested that an alternative
should be added to avoid a suspension
if a State approving agency took action
to resolve the failure to meet approval
requirements, and a report of the
corrective action were made to VA
within 30 days of the Director’s
notification. No changes are made based
on this comment. The rule provides for
notice to the State approving agency and
we would expect the State approving
agency to become involved in the
matter. However, the provisions of the
rule allowing corrective action to be
taken within 60 or 90 days would
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obviate any need to include an
alternative that corrective action be
taken within 30 days if taken as a result
of prompting from the State approving
agency.

Based on the rationale set forth in this
document and in the proposed rule, the
provisions of the proposed rule are
adopted without change except that the
final rule corrects a citation in
§21.4008.

The Department of Defense (DOD) and
VA are jointly issuing this final rule
insofar as it relates to VEAP. This
program is funded by DOD and
administered by VA. DOD, the
Department of Transportation (Coast
Guard), and VA are jointly issuing this
final rule insofar as it relates to the
Montgomery Gl Bill—Selected Reserve
program. This program is funded by
DOD and the Coast Guard, and is
administered by VA. The remainder of
this final rule is issued solely by VA.

The Secretary of Defense, the
Commandant of the Coast Guard, and
the Secretary of Veterans Affairs, within
their respective jurisdictions, hereby
certify that this final rule will not have
a significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.
Although it is possible that a small-
entity school could be affected by this
final rule, the number of individuals
affected at the school would in all
likelihood be an insignificant portion of
the student body. Also, experience has
shown that only one or two schools per
year will be affected by the provisions
of this final rule concerning suspensions
and discontinuance of payments.
Therefore, pursuant to 5 U.S.C. 605(b),
this final rule is exempt from the initial
and final regulatory flexibility analyses
requirements of sections 603 and 604.

The Catalog of Federal Domestic
Assistance numbers for programs
affected by this final rule are 64.117,
64.120, and 64.124. There is no Catalog
of Federal Domestic Assistance number
for the Montgomery Gl Bill—Selected
Reserve program.

List of Subjects in 38 CFR Part 21

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conflict of interests, Defense
Department, Education, Employment,
Grant programs—education, Grant
programs—yveterans, Health care, Loan
programs—education, Loan programs—
veterans, Manpower training programs,
Reporting and recordkeeping
requirements, Schools, Travel and
transportation expenses, Veterans,

Vocational education, Vocational
rehabilitation.

Approved: March 17, 1998.
Togo D. West, Jr.,
Acting Secretary.

Approved: May 1, 1998.
Normand G. Lezy,
Lieutenant General, USAF, Deputy Assistant
Secretary (Military Personnel Policy),
Department of Defense.

Approved: April 24, 1998.
G.F. Woolver,

Rear Admiral, U.S. Coast Guard, Assistant
Commandant for Human Resources.

For the reasons set out in the
preamble, 38 CFR part 21 (subparts D,
G, K, and L) is amended as set forth
below:

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart D—Administration of
Educational Assistance Programs

1. The authority citation for part 21,
subpart D is revised to read as follows:
Authority: 10 U.S.C. 2147 note, ch. 1606;

38 U.S.C. 501(a), chs. 30, 32, 34, 35, 36,
unless otherwise noted.

§21.4008 [Amended]

2. Section 21.4008 is amended by
removing “§21.4134", and adding, in its
place, “§21.4210".

§21.4133 [Removed]
3. Section 21.4133 is removed.

§21.4134 [Removed]

4. Section 21.4134 is removed.

5. In §21.4135, paragraph (f) is
revised; introductory text is added to
paragraph (j); paragraph (j)(1) is revised;
the heading for paragraph (K) is revised;
introductory text is added to paragraph
(k); and paragraph (k)(1) is revised, to
read as follows:

§21.4135 Discontinuance dates.

* * * * *

(f) Discontinued by VA (8821.4215,
21.4216). If VA discontinues payments
of educational assistance as provided by
§821.4215(d) and 21.4216, the effective
date of discontinuance will be as
follows:

(1) The date on which payments first
were suspended by the Director of a VA
facility as provided in §21.4210, if the
discontinuance were preceded by such
a suspension.

(2) End of the month in which the
decision to discontinue is effective
pursuant to § 21.4215(d), if the Director
of a VA facility did not suspend
payments prior to the discontinuance.

(Authority: 38 U.S.C. 3690)
* * * * *

(j) Disapproval by State approving
agency (§21.4259(a)). If a State
approving agency disapproves a course,
the date of discontinuance of payments
to those receiving educational assistance
while enrolled in the course will be as
follows:

(1) The date on which payments first
were suspended by the Director of a VA
facility as provided in §21.4210, if
disapproval were preceded by such a
suspension.

* * * * *

(k) Disapproval by Department of
Veterans Affairs (88 21.4215,
21.4259(c)). If VA disapproves a course,
the date of discontinuance of payments
to those receiving educational assistance
while enrolled in the course will be as
follows:

(1) Date on which payments first were
suspended by the Director of a VA
facility as provided in §21.4210, if
disapproval were preceded by such a

suspension.
* * * * *
§21.4146 [Amended]

6. Section 21.4146(e) is amended by
removing “§821.4207 and
21.4202(b)(4)” and adding, in its place,
‘8§21.4210(g) and 21.4212".

§21.4152 [Amended]

7. Section 21.4152(b)(2) is amended
by removing “§21.4202" and adding, in
its place, ““§21.4210(d)”.

§21.4202 [Amended]
8. In §21.4202, paragraphs (a) and (b)
are removed and reserved.

§21.4207 [Removed]
9. Section 21.4207 is removed.

§21.4208 [Removed]

10. Section 21.4208 is removed.

11. Section 21.4210 is added to read
as follows:

§21.4210 Suspension and discontinuance
of educational assistance payments and of
enrollments or reenroliments for pursuit of
approved courses.

(a) Overview. (1) VA may pay
educational assistance to an individual
eligible for such assistance under 10
U.S.C. chapter 1606, or 38 U.S.C.
chapter 30, 32, 35, or 36, only if the
individual is pursuing a course
approved in accordance with the
provisions of 38 U.S.C. chapter 36. In
general, courses are approved for this
purpose by a State approving agency
designated to do so (or by VA in some
instances). Notwithstanding such
approval, however, VA, as provided in
paragraphs (b), (c), and (d) of this
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section, may suspend, discontinue, or
deny payment of benefits to any or all
otherwise eligible individuals for
pursuit of courses or training approved
under 38 U.S.C. chapter 36.

(2) For the purposes of this section
and the purposes of §§21.4211 through
21.4216, except as otherwise expressly
stated to the contrary—

(i) The term ““course’” includes an
apprenticeship or other on-job training
program;

(i) The term “‘educational institution”
includes a training establishment; and

(iii) Reference to action suspending,
discontinuing, or otherwise denying
enrollment or reenrollment means such
action with respect to providing
educational assistance under the
chapters listed in paragraph (a)(1) of this
section.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3452, 3671, 3690)

(b) Denial of payment in individual
cases. VA may deny payment of
educational assistance to a specific
individual for pursuit of a course or
courses if, following an examination of
the individual’s case, VA has credible
evidence affecting that individual that—

(1) The course fails to meet any of the
requirements of 10 U.S.C. chapter 1606,
or 38 U.S.C. chapter 30, 32, 34, 35, or
36; or

(2) The educational institution
offering the individual’s course has
violated any of those requirements of
law.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690(b)(1), 3690(h)(2))

(c) Notice in individual cases. Except
as provided in paragraph (e) of this
section, when VA denies payment of
educational assistance to an individual
under paragraph (b) of this section, VA
will provide concurrent written notice
to the individual. The notice shall
state—

(1) The adverse action;

(2) The reasons for the action; and

(3) The individual’s right to an
opportunity to be heard thereon in
accordance with part 19 of this title.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(d) Actions affecting groups. (1) The
Director of the VA facility of jurisdiction
may suspend payments of educational
assistance to all veterans,
servicemembers, reservists, or eligible
persons already enrolled in a course,
and may disapprove all further
enrollments or reenrollments of
individuals seeking VA educational
assistance for pursuit of the course. The
decision to take such action, except as
provided in paragraph (d)(2) of this

section, must be based on evidence of a
substantial pattern of veterans,
servicemembers, reservists, or eligible
persons enrolled in the course receiving
educational assistance to which they are
not entitled because:

(i) One or more of the course approval
requirements of 38 U.S.C. chapter 36 are
not met, including the course approval
requirements specified in §§21.4253,
21.4254, 21.4261, 21.4262, 21.4263, and
21.4264; or

(ii) The educational institution
offering the course has violated one or
more of the recordkeeping or reporting
requirements of 10 U.S.C. chapter 1606,
or of 38 U.S.C. chapters 30, 32, 34, 35,
and 36. These violations may include,
but are not limited to, the following:

(A) Willful and knowing submission
of false reports or certifications
concerning students or courses of
education;

(B) Failure to report to VA a veteran’s,
servicemember’s, reservist’s, or eligible
person’s reduction, discontinuance, or
termination of education or training; or

(C) Submission of improper or
incorrect reports in such number,
manner, or period of time as to indicate
negligence on its part, including failure
to maintain an adequate reporting or
recordkeeping system.

(2) The Director also may make a
decision to take the action described in
paragraph (d)(1) of this section when the
Director has evidence that one or more
prohibited assignments of benefits have
occurred at an educational institution as
a result of that educational institution’s
policy. This decision may be made
regardless of whether there is a
substantial pattern of erroneous
payments at the educational institution.
See §21.4146.

(3) The Director may disapprove the
enrollment of all individuals not already
enrolled in an educational institution
(which for the purposes of this
paragraph does not include a training
establishment) when the Director finds
that the educational institution:

(i) Has charged or received from
veterans, servicemembers, reservists, or
eligible persons an amount for tuition
and fees in excess of the amount
similarly circumstanced nonveterans are
required to pay for the same course; or

(ii) Has instituted a policy or practice
with respect to the payment of tuition,
fees, or other charges that substantially
denies to veterans, servicemembers,
reservists, or eligible persons the
benefits of advance payment of
educational assistance authorized to
such individuals under 8§ 21.4138(d),
21.7140(a), and 21.7640(d); or

(iiif) Has used erroneous, deceptive, or
misleading practices as set forth in
§21.4252(h).

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3680A(d), 3684, 3685, 3690,
3696, 5301)

(e) Actions that must accompany a
mass suspension of educational
assistance payments or suspension of
approval of enrollments and
reenrollments in a course or educational
institution. (1) The Director of the VA
facility of jurisdiction may suspend
payment of educational assistance and
may suspend approval of new
enrollments and reenrollments as
provided in paragraph (d) of this
section, only after:

(i) The Director notifies in writing the
State approving agency concerned and
the educational institution of any failure
to meet the approval requirements and
any violation of recordkeeping or
reporting requirements; and

(ii) The educational institution—

(A) Refuses to take corrective action;
or

(B) Does not take corrective action
within 60 days (or 90 days if permitted
by the Director).

(2) Not less than 30 days before the
Director acts to make a mass suspension
of payments of educational assistance
and/or suspend approval of new
enrollments and reenrollments, the
Director will, to the maximum extent
feasible, provide written notice to each
veteran, servicemember, reservist, and
eligible person enrolled in the affected
courses. The notice will:

(i) State the Director’s intent to
suspend payments and/or suspend
approval of new enrollments and
reenrollments unless the educational
institution takes corrective action;

(ii) Give the reasons why the Director
intends to suspend payments and/or
suspend approval of new enrollments
and reenrollments; and

(iii) State the date on which the
Director intends to suspend payments
and/or suspend approval of new
enrollments and reenrollments.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690(b))

(f) Actions in cases indicating
submission of false, misleading, or
fraudulent claims or statements. The
Director of the VA facility of jurisdiction
will take the following action, as
indicated, that may be in addition to
suspending payments or further
approval of enrollments or
reenrollments in a course or educational
institution.

(1) If the Director has evidence
indicating that an educational
institution has willfully submitted a
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false or misleading claim, or that a
veteran, servicemember, reservist,
eligible person, or other person, with
the complicity of an educational
institution, has submitted such a claim,
the Director will make a complete report
of the facts of the case to the appropriate
State approving agency and to the Office
of Inspector General for appropriate
action.

(2) If the Director believes that an
educational institution has submitted a
false, fictitious, or fraudulent claim or
written statement within the meaning of
the Program Fraud Civil Remedies Act
(31 U.S.C. 3801-3812) or that a veteran,
servicemember, reservist, eligible
person, or other person, with the
complicity of an educational institution,
has submitted such a claim or made
such a written statement, the Director
will follow the procedures in part 42 of
this title.

(Authority: 10 U.S.C. 16136(b); 31 U.S.C.
3801-3812; 38 U.S.C. 3034(a), 3241(a),
3690(d))

(9) Referral to the Committee on
Educational Allowances. If the Director
of the VA facility of jurisdiction
suspends payment of educational
assistance to, or suspends approval of
the enrollment or reenrollment of,
individuals in any course or courses as
provided in paragraph (d) of this
section, the Director will refer the
matter to the Committee on Educational
Allowances as provided in §21.4212.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(h) Withdrawal of referral to
Committee on Educational Allowances.
(1) If, following a suspension of
payments and/or of approval of
enrollments or reenrollments, the
Director of the VA facility of jurisdiction
determines that the conditions which
justified the suspension have been
corrected, and the State approving
agency has not withdrawn or suspended
approval of the course or courses, the
Director may resume payments to and/
or approval of enrollments or
reenrollments of the affected veterans,
servicemembers, reservists, or eligible
persons. If the case has already been
referred to the Committee on
Educational Allowances under
paragraph (g) of this section at the time
such action is taken, the Director will
advise the Committee that the original
referral is withdrawn.

(2) If, following a referral to the
Committee on Educational Allowances,
the Director finds that the State
approving agency will suspend or
withdraw approval, the Director may, if
otherwise appropriate, advise the

Committee that the original referral is
withdrawn.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

12. Section 21.4211 is added to read
as follows:

§21.4211 Composition, jurisdiction, and
duties of Committee on Educational
Allowances.

(a) Authority. VA is authorized by 38
U.S.C. 3690 to discontinue educational
benefits to veterans, servicemembers,
reservists, or eligible persons when VA
finds that the program of education or
course in which such individuals are
enrolled fails to meet any of the
requirements of 38 U.S.C. chapter 30,
32, 34, 35, or 36, or 10 U.S.C. chapter
1606, or the regulations in this part, or
when VA finds an educational
institution or training establishment has
violated any such statute or regulation,
or fails to meet any such statutory or
regulatory requirement. Sections
21.4210 and 21.4216 implement that
authority. This section provides for
establishment of a Committee on
Educational Allowances within each VA
facility of jurisdiction whose findings of
fact and recommendations will be
provided to the Director of that VA
facility, to whom such authority to
discontinue educational benefits or
disapprove enrollments or
reenrollments has been delegated.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(b) Purpose. (1) The Committee on
Educational Allowances is established
to assist the Director of the VA facility
of jurisdiction in reaching a conclusion
as to whether, in a specific case,
educational assistance to all individuals
enrolled in any course or courses
offered by the educational institution
should be discontinued and, if
appropriate, whether approval of all
further enrollments or reenrollments in
those courses should be denied to
veterans, servicemembers, reservists, or
other eligible persons pursuing those
courses under programs administered
by VA because a requirement of 38
U.S.C. chapter 30, 32, 34, 35, or 36, or
10 U.S.C. chapter 1606, or the
regulations in this part, is not being met
or a provision of such statute or
regulation has been violated.

(2) The function of the Committee on
Educational Allowances is to develop
facts and recommend action to be taken
on the basis of the facts found. A
hearing before the Committee is not in
the nature of a trial in a court of law.
Instead, it is an administrative inquiry
designed to create a full and complete
record upon which a recommendation

can be made as to whether the Director
should discontinue payment of
educational benefits and/or deny
approval of new enrollments or
reenrollments. Both the interested
educational institution and VA Regional
Counsel, or designee, representing VA,
will be afforded the opportunity to
present to the Committee any evidence,
argument, or other material considered
pertinent.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(c) Jurisdiction. The Committee on
Educational Allowances will consider
only those cases which are referred in
accordance with §821.4210(g) and
21.4212.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(d) Committee members. The
Committee on Educational Allowances
will consist of three employees of the
VA facility of jurisdiction, at least one
of whom is familiar with the
adjudication of claims for benefits
administered by the Veterans Benefits
Administration. The Director of the VA
facility of jurisdiction will designate a
Chairperson. In the event that any
member becomes unable to serve for any
reason, the Director may appoint a
replacement member. Before the
Committee resumes its proceedings, the
new member will be given an
opportunity to apprise himself or herself
of the actions and testimony already
taken by the Committee.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(e) Duties and responsibilities of the
Committee. (1) The function of the
Committee on Educational Allowances
is to make recommendations to the
Director of the VA facility of jurisdiction
in connection with specific cases
referred for consideration as provided in
§821.4210(g) and 21.4212.

(2) The performance of this function
will include:

(i) Hearing testimony or argument
from witnesses or representatives of
educational institutions and VA, as
appropriate, when such persons appear
personally before the Committee;

(ii) Receiving and reviewing all the
evidence, testimony, briefs, statements,
and records included in each case; and

(iii) Furnishing the Director of the VA
facility of jurisdiction a written
statement setting forth specifically the
guestion or questions considered, a
summation of the essential facts of
record, recommendations as to issues
referred for consideration by the
Committee, and the basis therefor. In
any case where there is not unanimity,
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both the majority and the minority
views and recommendations will be
furnished.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

13. Section 21.4212 is added to read
as follows:

8§21.4212 Referral to Committee on
Educational Allowances.

(a) Form and content of referral to
Committee. When the Director of the VA
facility of jurisdiction refers a case to
the Committee on Educational
Allowances, as provided in §21.4210(g),
the referral will be in writing and will—

(1) State the approval, reporting,
recordkeeping, or other criteria of
statute or regulation which the Director
has cause to believe the educational
institution has violated;

(2) Describe the substantial pattern of
veterans, servicemembers, reservists, or
eligible persons receiving educational
assistance to which they are not entitled
which the Director has cause to believe
exists, if applicable;

(3) Outline the nature of the evidence
relied on by the Director in reaching the
conclusions of paragraphs (a)(1) and
(a)(2) of this section;

(4) Describe the Director’s efforts to
obtain corrective action and the results
of those efforts; and

(5) Ask the Committee on Educational
Allowances to perform the functions
described in §§21.4211, 21.4213, and
21.4214 and to recommend to the
Director whether educational assistance
payable to individuals pursuing the
courses in question should be
discontinued and approval of new
enrollments or reenrollments denied.

(b) Notice of the referral. (1) At the
time of referral the Director will—

(i) Send notice of the referral,
including a copy of the referral
document, by certified mail to the
educational institution. The notice will
include statements that the Committee
on Educational Allowances will
conduct a hearing; that the educational
institution has the right to appear before
the Committee and be represented at the
hearing to be scheduled; and that, if the
educational institution intends to
appear at the hearing, it must notify the
Committee within 60 days of the date of
mailing of the notice;

(ii) Provide an information copy of the
notice and referral document to the
State approving agency of jurisdiction;
and

(iii) Place a copy of the notice and
referral document on display at the VA
facility of jurisdiction for review by any
interested party or parties.

(2) The Director will provide a copy
of the notice and referral document to

the VA Regional Counsel, or designee,
of jurisdiction, who will represent VA
before the Committee on Educational
Allowances.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

14. Section 21.4213 is added to read
as follows:

§21.4213 Notice of hearing by Committee
on Educational Allowances.

(a) Content of hearing notice. In any
case referred to the Committee on
Educational Allowances for
consideration, a hearing will be held. If,
as provided in §21.4212(b), the
educational institution has timely
notified the Committee of its intent to
participate in the hearing, the
educational institution will be notified
by certified letter from the Chairperson
of the date when the hearing will be
held. This hearing notification will
inform the educational institution of—

(1) The time and place of the hearing;

(2) The matters to be considered;

(3) The right of the educational
institution to appear at the hearing with
representation by counsel, to present
witnesses, to offer testimony, to present
arguments, and/or to submit a written
statement or brief; and

(4) The complete hearing rules and
procedures.

(b) Expenses connected with hearing.
The notice also will inform the
educational institution that VA will not
pay any expenses incurred by the
educational institution resulting from its
participation in the hearing, including
the expenses of counsel or witnesses on
behalf of the educational institution.

(c) Publication of hearing notice.
Notice of the hearing will be published
in the Federal Register, which will
constitute notice to any interested
individuals, and will indicate that,
while such individuals may attend and
observe the hearing, they may not
participate unless called as witnesses by
VA or the educational institution.

(Authority: 10 U.S.C. 16136; 38 U.S.C.
3034(a), 3241(a), 3690)

15. Section 21.4214 is added to read
as follows:

§21.4214 Hearing rules and procedures
for Committee on Educational Allowances.
(a) Rule 1. The Chairperson of the
Committee on Educational Allowances
will be in charge of the proceedings,
will administer oaths or affirmations to
witnesses, and will be responsible for
the official conduct of the hearing. A
majority of the members of the
Committee will constitute a quorum. No
party to the proceedings may conduct a
voir dire of the Committee members.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(b) Rule 2. At the opening of the
hearing, the Chairperson of the
Committee on Educational Allowances
will inform the educational institution
of the purpose of the hearing, the nature
of the evidence of record relating to the
asserted failures or violations, and the
applicable provisions of law and VA
regulations. The Chairperson will advise
the VA Regional Counsel, or designee,
representing VA, that the Committee on
Educational Allowances will entertain
any relevant evidence or witnesses
which VA Counsel presents to the
Committee and which would
substantiate a decision by the
Committee to recommend that the
Director of the VA facility of jurisdiction
take an adverse action on the issues
submitted for its review. The
educational institution will be advised
of its right to present any evidence,
relevant to the issues submitted for the
Committee’s review, by oral or
documentary evidence; to submit
rebuttal evidence; to present and cross-
examine witnesses; and to make such
statements as may be appropriate on its
behalf for a true and full disclosure of
the facts. VA Counsel will be allowed to
cross-examine any witnesses offered by
the educational institution and to reply
to any written briefs or arguments
submitted to the Committee.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(c) Rule 3. Any testimony or evidence,
either oral or written, which the
Committee on Educational Allowances
deems to be of probative value in
deciding the question at issue will be
admitted in evidence. While irrelevant,
immaterial, or unduly repetitious
evidence, testimony, or arguments
should be excluded, reasonable latitude
will be permitted with respect to the
relevancy, materiality, and competency
of evidence. In most instances the
evidence will consist of official records
of the educational institution and VA,
and these documents may be attested to
and introduced by affidavit; but the
introduction of oral testimony by the
educational institution or by VA will be
allowed, as appropriate, in any instance
where the educational institution or VA
Counsel desires. VA, however, will
neither subpoena any witness on behalf
of the educational institution for such
purposes nor bear any expenses in
connection with the appearance of such
witness. In instances where the
evidence reasonably available consists
of signed written statements, secondary
or hearsay evidence, etc., such evidence
may be introduced into the record and
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will be given the weight and
consideration which the circumstances
warrant.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(d) Rule 4. A verbatim stenographic or
recorded transcript of the hearing will
be made. This transcript will become a
permanent part of the record, and a
copy will be furnished to the
educational institution and the VA
Counsel at the conclusion of the
proceeding, unless furnishing of the
copy of the transcript is waived by the
educational institution.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(e) Rule 5. The Chairperson of the
Committee on Educational Allowances
will identify all exhibits in the order of
introduction or receipt (numerically for
VA exhibits and alphabetically for
exhibits introduced by the educational
institution). All such original exhibits or
documents shall be attached to the
original of the transcript. VA shall make
photocopies or certified copies and
attach them to the copy of the transcript
furnished to the educational institution
and the VA Counsel. The original
transcript will accompany the
Committee’s recommendation to the
Director of the VA facility of jurisdiction
along with all exhibits, briefs, or written
statements received by the Committee
during the course of the proceedings.
Such documents should be clearly
marked to indicate which were received
into evidence and relied upon by the
Committee in making its
recommendations.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(f) Rule 6. The Committee on
Educational Allowances, at its
discretion, may reasonably limit the
number of persons appearing at the
hearing, including any affected
individuals presented as witnesses by
VA or the educational institution.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(9) Rule 7. Any person who is
presented to testify will be required to
be duly placed under oath or affirmation
by the Chairperson of the Committee on
Educational Allowances. If an official of
the educational institution desires to
present a statement personally, the
individual will be required to be placed
under oath or affirmation. The
Chairperson will advise each witness
that the Committee understands that he
or she is voluntarily appearing before
the Committee; that any testimony or
statement given will be considered as

being completely voluntary; and that no
one has authority to require the
individual to make any statement or
answer any question against his or her
will before the Committee, except that a
person called as a witness on behalf of
either VA or the educational institution
must be willing to submit to cross-
examination with respect to testimony
given. Each witness will also be advised
that his or her testimony or statement,

if false, even though voluntary, may
subject him or her to prosecution under
Federal statutes.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(h) Rule 8. Any member of the
Committee on Educational Allowances
may question any witness presented to
testify at the hearing or either a
representative of the educational
institution or the VA Counsel
concerning matters that are relevant to
the question at issue. Generally,
questioning by a Committee member
will be limited to the extent of clarifying
information on the facts and issues
involved.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(i) Rule 9. If the educational
institution fails to timely notify the
Committee of its intent to participate in
a hearing or if a representative of the
educational institution is scheduled to
appear for a hearing but, without good
cause, fails to appear either in person or
by writing, the Committee will proceed
with the hearing and will review the
case on the basis of the evidence of
record which shall be presented by the
VA Counsel.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(J) Rule 10. Any objection by an
authorized representative of the
educational institution or the VA
Counsel on a ruling by the Chairperson
of the Committee on Educational
Allowances regarding the admissibility
of testimony or other evidence
submitted will be made a matter of
record, together with the substance in
brief of the testimony intended or other
evidence concerned. If the other
evidence concerned is in the form of an
affidavit or other document, it may be
accepted for filing as a future reference
if itis later ruled admissible as part of
the record of the hearing.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(k) Rule 11. Objections relating to the
jurisdiction or membership of the
Committee on Educational Allowances
or the constitutionality of statutes or the

constitutionality of, or statutory
authority for, VA regulations, are not
before the Committee for decision. The
time of the Committee will not be used
to hear arguments in this regard.
However, any such matters outside the
province of the Committee may be the
subject of a brief or a letter for
consideration by the VA Office of
General Counsel upon completion of the
hearing. The ruling of such authority
upon such issues will be obtained and
included in the record before the
Committee’s recommendations are
submitted to the Director of the VA
facility of jurisdiction. If the VA General
Counsel’s ruling on such legal issues
necessitates reopening the proceeding,
that shall be done before the Committee
makes its recommendations to the
Director of the VA facility of
jurisdiction.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

() Rule 12. The hearing will be open
to the public.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(m) Rule 13. The hearing will be
conducted in an orderly manner with
dignity and decorum. The conduct of
members of the Committee on
Educational Allowances, the VA
Counsel, and any representatives of the
educational institution shall be
characterized by appropriate
impartiality, fairness, and cooperation.
The Chairperson of the Committee shall
take such action as may be necessary,
including suspension of the hearing or
the removal of the offending person
from the hearing room for misbehavior,
disorderly conduct, or the persistent
disregard of the Chairperson’s ruling.
Where this occurs, the Chairperson will
point out that the Committee is entitled
to every possible consideration in order
that the case may be presented clearly
and fully, which may be accomplished
only through observance of orderly
procedures.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(n) Rule 14. The Chairperson of the
Committee on Educational Allowances
will conduct the hearing proceedings in
such a manner that will protect from
disclosure information which tends to
disclose or compromise investigative
sources or methods or which would
violate the privacy of any individual.
The salient facts, which form the basis
of charges, may be disclosed and
discussed without revealing the source.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)
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(0) Rule 15. At the close of the
hearing, the Chairperson of the
Committee on Educational Allowances
shall inform the appropriate
representative of the educational
institution that the arguments and the
evidence presented will be given careful
consideration; and that notice of the
decision of the Director of the VA
facility of jurisdiction, together with the
Committee’s recommendations, will be
furnished to the educational institution
and the VA Counsel at the earliest
possible time. The Chairperson will also
indicate that notice of the Director’s
decision will be published in the
Federal Register for the information of
all other interested persons.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(p) Rule 16. In making its findings of
facts and recommendations, the
Committee on Educational Allowances
will consider only questions which are
referred to it by the Director of the VA
facility of jurisdiction as being at issue
and which are within the jurisdiction of
the Committee.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

16. Section 21.4215 is added to read
as follows:

§21.4215 Decision of Director of VA
facility of jurisdiction.

(a) Decision. The Director of the VA
facility of jurisdiction will render a
written decision on the issue of
discontinuance of payments of benefits
and/or denial of further enrollments or
reenrollments in the course or courses at
the educational institution which was
the subject of the Committee on
Educational Allowances proceedings.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(b) Basis of decision. (1) The decision
of the Director of the VA facility of
jurisdiction will be based upon all
admissible evidence of record,
including—

(i) The recommendations of the
Committee on Educational Allowances;

(ii) The hearing transcript and the
documents admitted in evidence; and

(iii) The ruling on legal issues referred
to appropriate authority.

(2) The decision will clearly describe
the evidence and state the facts on
which the decision is based and, in the
event that the decision differs from the
recommendations of the Committee on
Educational Allowances, will give the
reasons and facts relied upon by the
Director in deciding not to follow the
Committee majority’s recommendations.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(c) Correction of deficiencies. If the
Director of the VA facility of jurisdiction
believes that the record provided for
review is incomplete or for any reason
should be reopened, before rendering a
decision he or she will order VA staff to
gather any additional necessary
evidence and will notify the educational
institution that it may comment upon
the new evidence added. The Director
will then notify the educational
institution as to whether the matter will
be resubmitted to the Committee on
Educational Allowances for further
proceedings, on the basis of the new
circumstances. If the matter is referred
back to the Committee, the Director will
defer a decision until he or she has
received the Committee’s new
recommendations based upon all of the
evidence of record.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(d) Effective date. If the decision of
the Director of the VA facility of
jurisdiction is adverse to the
educational institution, the decision
shall indicate specifically the effective
date of each adverse action covered by
the decision.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

(e) Notification of decision. (1) The
Director of the VA facility of jurisdiction
shall send a copy of the decision to the
educational institution by certified mail,
return receipt requested. A copy of the
decision also will be provided by
regular mail to the institution’s legal
representative of record, if any. If the
decision is adverse to the educational
institution, the Director will enclose a
notice of the educational institution’s
right to have the Director, Education
Service review the decision.

(2) The Director of the VA facility of
jurisdiction will also send a copy of the
decision to:

(i) The State approving agency; and

(i) VA Counsel.

(3) The Director of the VA facility of
jurisdiction shall post a copy of the
decision at the VA facility of
jurisdiction. A copy of the decision
shall be published in the Federal
Register.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

17. Section 21.4216 is added to read
as follows:

§21.4216 Review of decision of Director of
VA facility of jurisdiction.

(a) Decision is subject to review by
Director, Education Service. A review by

the Director, Education Service of a
decision of a Director of a VA facility of
jurisdiction to terminate payments or
disapprove new enrollments or
reenrollments, when requested by the
educational institution, will be based on
the evidence of record when the
Director of the VA facility of jurisdiction
made that decision. It will not be de
novo in nature and no hearing on
review will be held.

(b) Authority of Director, Education
Service. The Director, Education Service
has the authority to affirm, reverse, or
remand the original decision. In the case
of such a review, the reviewing official’s
decision, other than a remand, shall
become the final Department decision
on the issue presented.

(c) Notice of decision of Director,
Education Service is required. Notice of
the reviewing official’s decision will be
provided to the interested parties and
published in the Federal Register, in the
same manner as is provided in
§21.4215(e) for decisions of the Director
of the VA facility of jurisdiction, for the
information of all concerned.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

Subpart G—Post-Vietham Era
Veterans’ Educational Assistance
Under 38 U.S.C. Chapter 32

18. The authority citation for part 21,
subpart G is revised to read as follows:

Authority: 38 U.S.C. 501(a), chs. 32, 36,
unless otherwise noted.

§21.5130 [Amended]

19. In §21.5130, paragraphs (b) and
(c) are removed, and paragraphs (d), (e),
(), and (g) are redesignated as
paragraphs (b), (c), (d), and (e),
respectively.

§21.5200 [Amended]

20. In 821.5200, the introductory text
is amended by removing “in the same
manner as they are applied in the
administration of chapters 34 and 36”;
paragraph (h) is removed; paragraph (j)
is redesignated as paragraph (h); and
paragraph (i) is revised and paragraphs
@), (k), (), (m), (n), and (0) are added,
to read as follows:

§21.5200 Schools.
* * * * *

(i) Section 21.4210—Suspension and
discontinuance of educational
assistance payments and of enrollments
or reenrollments for pursuit of approved
courses.

(j) Section 21.4211—Composition,
jurisdiction and duties of Committee on
Educational Allowances.

(k) Section 21.4212—Referral to
Committee on Educational Allowances.
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(I) Section 21.4213—Notice of hearing
by Committee on Educational
Allowances.

(m) Section 21.4214—Hearing rules
and procedures for Committee on
Educational Allowances.

(n) Section 21.4215—Decision of
Director of VA facility of jurisdiction.

(o) Section 21.4216—Review of
decision of Director of VA facility of
jurisdiction.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3034(a), 3241(a), 3690)

Subpart K—AIll Volunteer Force
Educational Assistance Program
(Montgomery Gl Bill—Active Duty)

21. The authority citation for part 21,
subpart K, is revised to read as follows:

Authority: 38 U.S.C. 501(a), chs. 30, 36,
unless otherwise noted.

22. Section 21.7133 is revised to read
as follows:

§21.7133 Suspension or discontinuance
of payments.

VA may suspend or discontinue
payments of educational assistance. In
doing so, VA will apply 8821.4210
through 21.4216.

(Authority: 38 U.S.C. 3034, 3690)

§21.7135 [Amended]

23.In §21.7135, paragraph (i)
introductory text and paragraph (i)(2)
are amended by removing “§21.4207”
and adding, in its place, “§21.4211(d)
and (g)"; and paragraphs (i)(1), ()(1),
and (k)(1) are amended by removing
“§21.4134 wherever it appears, and
adding, in its place, “‘§21.4210".

24.1n §21.7158, the section heading,
paragraph (b)(2), and the authority
citation for paragraph (b) are revised, to
read as follows:

§21.7158 False, late, or missing reports.
* * * * *

(b) * X X

(2) If an educational institution or
training establishment willfully and
knowingly submits a false report or
certification, VA may disapprove that
institution’s or establishment’s courses
for further enrollments and may
discontinue educational assistance to
veterans and servicemembers already
enrolled. In doing so, VA will apply
8§21.4210 through 21.4216.

(Authority: 38 U.S.C. 3034, 3690)

Subpart L—Educational Assistance for
Members of the Selected Reserve

25. The authority citation for part 21,
subpart L is revised to read as follows:

Authority: 10 U.S.C. ch. 1606; 38 U.S.C.
501(a), ch. 36, unless otherwise noted.

§21.7624 [Amended]

26. Section 21.7624(b) is amended by
removing ‘“21.4202(b)” and adding, in
its place, “21.4210(b)".

27. Section 21.7633 is revised to read
as follows:

§21.7633 Suspension or discontinuance
of payments.

VA may suspend or discontinue
payments of educational assistance. In
doing so, VA will apply 8821.4210
through 21.4216.

(Authority: 10 U.S.C 16136(b); 38 U.S.C.
3690)

§21.7635 [Amended]

28.1n §21.7635, the introductory text
of paragraph (e) is amended by
removing *§21.4207 of this part”’, and
adding, in its place, “§21.4211(d) and
(9)”’; paragraph (e)(2) is amended by
removing ‘8§ 21.4207 of this part”, and
adding, in its place, “§21.4211(d) and
(9)”’; and paragraphs (e)(1), (f)(1), and
(9)(1) are amended by removing
“§21.4134 of this part” wherever it
appears, and adding, in its place,
“8§21.4210".

§21.7658 [Amended]

29. In §21.7658, paragraph (b)(1)
introductory text is amended by
removing ‘“negligent” and adding, in its
place, “‘negligent:’; paragraph (b)(1)(i) is
amended by removing ““institution of
higher learning to report,” and adding,
in its place, “‘educational institution to
report” and by removing ‘“‘reservist,”
and adding, in its place, “‘reservist;”;
paragraph (b)(1)(ii) is amended by
removing ‘8§ 21.7644(b) of this part” and
adding, in its place, “821.7644(c)”’; and
the section heading, the heading of
paragraph (b), and paragraph (b)(2) are
revised to read as follows:

§21.7658 False, late, or missing reports.
* * * * *

(b) Educational institution or training
establishment. * * *

(2) If an educational institution or
training establishment willfully and
knowingly submits a false report or
certification, VA may disapprove that
institution’s or establishment’s courses
for further enrollments and may
discontinue educational assistance to
reservists already enrolled. In doing so,
VA will apply §§21.4210 through
21.4216.

(Authority: 10 U.S.C. 16136(b); 38 U.S.C.
3690)

[FR Doc. 98-17409 Filed 6-30-98; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IN84-1a; FRL—6114-8]

Approval and Promulgation of
Implementation Plan; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: OnJuly 9, 1997, the State of
Indiana submitted a State
Implementation Plan (SIP) revision
request to the United States
Environmental Protection Agency for
rule changes specific to the power plant
at the University of Notre Dame located
in Saint Joseph County, Indiana. The
submittal provides for revised limits on
particulate matter (PM) emissions from
five of Notre Dame’s boilers. The revised
limits are less stringent, overall, than
the limits in the current SIP. Air quality
modeling has been conducted, however,
which shows that the National Ambient
Air Quality Standards (NAAQS) will
still be protected under the new
regulations.

DATES: The “‘direct final” rule is
effective on August 31, 1998, without
further notice unless EPA receives
adverse or critical written comments by
July 31, 1998. If adverse written
comment is received, EPA will publish
a timely withdrawal of the direct final
rule in the Federal Register and inform
the public that the rule will not take
effect.

ADDRESSES: Copies of the revision
request are available for inspection at
the following address: U.S.
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Ilinois 60604. (It is recommended that
you telephone David Pohlman at (312)
886-3299 before visiting the Region 5
Office.)

Written comments should be sent to:
J. EImer Bortzer, Chief, Regulation
Development Section, Air Programs
Branch (AR-18J), U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois 60604.
FOR FURTHER INFORMATION CONTACT:
David Pohlman, Environmental
Scientist, at (312) 886—3299.

SUPPLEMENTARY INFORMATION:

l. Background

Indiana’s submittal of July 9, 1997,
contains revisions to title 326 Indiana
Administrative Code (326 IAC) 6-1-18,
Saint Joseph County particulate
emissions limitations. The purpose of
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these changes is to revise emission
limits for the five boilers at the
University of Notre Dame power plant.

Public hearings were held on the rules
on June 5 and November 6, 1996, in
Indianapolis, Indiana. The rules became
effective at the State level on May 22,
1997, and were published in the Indiana
Register on June 1, 1997.

I1. Analysis of State Submittal

The revisions to 326 IAC 6-118 affect
particulate matter and/or heat input
limits for five boilers at the University
of Notre Dame. The particulate matter
limit for Boiler 1 is increased from 0.01
pounds per million British Thermal
Units (1b/MMBTU) to 0.087 1b/
MMBTU; Boiler 4’s particulate limit is
increased from 0.01 1b/MMBTU to 0.17/
MMBTU, and the heat input limit for
Boiler 4 is decreased from 284 million
British Thermal Units per hour
(MMBTU/hr) to 234 MMBTU/hr; and for
Boiler 5, the particulate limit is
decreased from 0.17 1b/MMBTU to 0.02
1b/MMBTU, while the heat input limit
is increased from 137 MMBTU/hr to
244.5 MMBTU/hr. In addition,
individual annual particulate limits for
each of the five boilers are replaced by
a collective annual limit for Boilers 1, 2,
3,4, and 5 of 118.7 tons/year.

The general criteria used by the EPA
to evaluate such emissions trades, or
“bubbles’”, under the Clean Air Act and
applicable regulations are set out in the
EPA’s Emissions Trading Policy
statement (ETSP) (see 51 FR 43814).
Emissions trades such as Notre Dame’s,
which result in an overall increase in
allowable emissions, require a “Level
111" modeling analysis under the ETPS
to ensure that the NAAQS will be
protected. A Level Ill analysis is a full-
scale ambient dispersion analysis which
must include emissions from the facility
involved in the emissions trade as well
as from any nearby facilities and
background pollutant concentrations.

The modeling analysis submitted by
the Indiana Department of
Environmental Management (IDEM) in
support of the proposed Notre Dame SIP
revision was consistent with a Level 1l
analysis, which only includes sources
directly involved with the trade. This is
not acceptable as a demonstration that
the NAAQS will not be violated as a
result of the Notre Dame rule changes.
However, a further analysis was
conducted by the EPA to determine the
approvability of the State’s submittal for
Notre Dame. This analysis included the
Notre Dame sources involved in the SiP
revision, as well as other nearby sources
and background pollutant
concentrations. The analysis showed
that the SIP revision request will not

cause or contribute to any exceedances
of the PM NAAQS.

I11. Final Rulemaking Action

Indiana’s submittal includes revisions
to 326 IAC 6-1-18. The EPA has
undertaken an analysis of this SIP
revision request based on a review of
the materials presented by IDEM, and
the modeling analysis conducted by the
EPA, and has determined that the SIP
revision request is approvable because it
is consistent with applicable Clean Air
Act provisions, including protection of
the NAAQS for PM in the Saint Joseph
County area. It should be noted that the
University of Notre Dame remains
subject to all other applicable provisions
of 326 IAC 6-1.

The EPA is publishing this action
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should
specified written adverse or critical
comments be filed. This action will
become effective without further notice
unless the Agency receives relevant
adverse written comments on the
parallel proposed rule (published in the
proposed rules section of this Federal
Register) by July 31, 1998. Should the
Agency receive such comments, it will
publish a final rule informing the public
that this action did not take effect. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective on August 31, 1998.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

B. Executive Order 13045

This final rule is not subject to
Executive Order 13045, entitled
“Protection of Children from
Environmental Health Risks and Safety
Risks,”” because it is not an
“economically significant’” action under
Executive Order 12866.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct
a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. This
final rule will not have a significant
impact on a substantial number of small
entities because SIP approvals under
section 110 and subchapter I, part D of
the Clean Air Act do not create any new
requirements, but simply approve
requirements that the State is already
imposing. Therefore, because the federal
SIP approval does not impose any new
requirements, | certify that this action
will not have a significant economic
impact on a substantial number of small
entities. Moreover, due to the nature of
the Federal-State relationship under the
Clean Air Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. EPA, 427
U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(20).

D. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
undertake various actions in association
with any proposed or final rule that
includes a Federal mandate that may
result in estimated costs to state, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. This Federal action approves
pre-existing requirements under state or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.

E. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress, and to the Comptroller
General of the United States. Section
804, however, exempts from section 801
the following types of rules: rules of
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particular applicability; rules relating to
agency management of personnel; and
rules of agency organization, procedure,
or practice that do not substantially
affect the rights or obligations of non-
agency parties. 5 U.S.C. 804(3). EPAis
not required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability.

F. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 31, 1998. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review, nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Particulate matter,
Incorporation by reference,
Intergovernmental relations.

Dated: June 11, 1998.
David A. Ullrich,
Acting Regional Administrator, Region V.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 35 et seq.

Subpart P—Indiana

2. Section 52.770 is amended by
adding paragraph (c)(123) to read as
follows:

§52.720 Identification of plan.
* * * * *
C * * *

(123) On July 9, 1997, Indiana
submitted a site specific SIP revision
request for the University of Notre Dame
in Saint Joseph County, Indiana. The
submitted revision amends 326 IAC 6—
1-18, and provides for revised
particulate matter and heat input
limitations on the five boilers at Notre
Dame’s power plant.

(i) Incorporation by reference. Indiana
Administrative Code Title 326: Air
Pollution Control Board, Article 6:

Particulate Rules, Rule 1:
Nonattainment Area Limitations,
Section 18: St. Joseph County. Added at
20 In. Reg. 2299. Effective May 22, 1997.

[FR Doc. 98-17380 Filed 6-30-98; 8:45 am]
BILLING CODE 6560-50-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TX98-1-7386; FRL-6117-3]

Approval and Promulgation of Air
Quality State Implementation Plans,
Texas; Recodification of, and
Revisions to the State Implementation
Plan; Chapter 114

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The EPA is approving in this
action the recodification of and revision
to the Texas State Implementation Plan
(SIP) for Chapter 114, “Control of Air
Pollution from Motor Vehicles.” This
revision was submitted by the Governor
on November 20, 1997, to reformat and
renumber existing state Chapter 114
sections into seven new subchapters (A
through G) without substantial technical
changes and to remove original
paragraph 114.1(e), concerning leaded
gasoline dispensing labeling
requirements.

DATES: This action is effective on

August 31, 1998 without further notice

unless the agency receives relevant

adverse comments by July 31, 1998. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public that the rule will
not take effect.

ADDRESSES: Written comments on this

action should be addressed to Mr.

Thomas H. Diggs, Chief, Air Planning

Section, Environmental Protection

Agency, Region 6, 1445 Ross Avenue,

Suite 700, Dallas, Texas 75202—-2733.

Copies of the documents about this

action are available for public

inspection during normal business
hours at the above and following
location. Persons interested in
examining these documents should
make an appointment with the
appropriate office at least 24 hours
before the visiting day.

Environmental Protection Agency,
Region 6, 1445 Ross Avenue, Suite
700, Dallas, Texas 75202—-2733.

Texas Natural Resource Conservation
Commission, 12100 Park 35 Circle,
Austin, Texas 78711-3087.

FOR FURTHER INFORMATION CONTACT: Mr.
Paul Scoggins, Air Planning Section
(6PD-L), EPA Region 6, 1445 Ross
Avenue, Dallas, Texas 75202-2733,
telephone (214) 665-7354 or via e-mail
at scoggins.paul@epamail.epa.gov.
While information may be requested via
e-mail, comments must be submitted in
writing to the above Region 6 address.

SUPPLEMENTARY INFORMATION:
I. Background

On November 20, 1997, the Governor
of Texas formally submitted a
recodification of, and revisions to, the
Texas SIP for Regulation IV, 30 TAC
Chapter 114, “Control of Air Pollution
from Mobile Vehicles.” These changes
were submitted to reformat and
renumber existing state Chapter 114
sections into seven new subchapters (A
through G) without substantial technical
changes and to remove original
paragraph 114.1(e), concerning leaded
gasoline dispensing labeling
requirements.

I1. Texas Chapter 114 Format Revisions

Chapter 114 includes the rules and
regulations providing for the protection
of environment from mobile vehicles
which were divided into sections. The
resulting new format divides the
existing sections into subchapters (A
through G) and renumbers the original
sections within the new subchapters.
The following Chapter 114 subchapters
and sections have been adopted by the
commission.

SUBCHAPTER A: DEFINITIONS

114.1 Definitions.

114.2 Inspection and Maintenance (I/M)
Definitions.

114.3 Low Emission Fleet Vehicle
Definitions.

114.4 Vehicle Retirement and Mobile
Emission Reduction Credit Definitions.

114.5 Transportation Planning Definitions.

SUBCHAPTER B: MOTOR VEHICLE ANTI-
TAMPERING REQUIREMENTS

114.20 Maintenance and Operation of Air
Pollution Control Systems or Devices
Used to Control Emissions from Motor
Vehicles.

114.21 Exclusions and Exemptions.

SUBCHAPTER C: VEHICLE INSPECTION
AND MAINTENANCE

114.50 Vehicle Emissions Inspection
Requirements.

114.51 Equipment Evaluation Procedures
for Vehicle Exhaust Gas Analyzers.

114.52 Waivers and Extensions for
Inspection Requirements.

114.53 Inspection and Maintenance Fees.

SUBCHAPTER D: OXYGEN
REQUIREMENTS FOR GASOLINE

114.110 Oxygenated Fuels.
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SUBCHAPTER E: LOW EMISSION FLEET
VEHICLE REQUIREMENTS

114.150 Requirements for Mass Transit
Authorities.

114.151 Requirements for Local
Governments and Private Persons.

114.152 Use of Certain Vehicles for
Compliance.

114.153 Exceptions.

114.154 Exceptions for Certain Mass Transit
Authorities.

114.155 Reporting.

114.156 Recordkeeping.

114.157 Program Compliance Credits.

SUBCHAPTER F: VEHICLE RETIREMENT
AND MOBILE EMISSION REDUCTION
CREDITS; VEHICLE RETIREMENT

114.200 Accelerated Vehicle Retirement
Program.

Mobile Emission Credits

114.201 Mobile Emission Reduction Credit
Program.

114.202 The Texas Mobile Emission
Reduction Credit Fund.

SUBCHAPTER G: TRANSPORTATION
PLANNING

114.250 Memorandum of Understanding
with the Texas Department of
Transportation.

114.260 Transportation Conformity.

114.270 Transportation Control Measures.

The following original sections were
repealed by the commission.

114.1 Maintenance and Operation of Air
Pollution Control Systems or Devices
Used to Control Emissions from Motor
Vehicles.

114.3 Vehicle Emissions Inspection
Requirements.

114.4 Equipment Evaluation Procedures for
Vehicle Exhaust Gas Analyzers.

114.5 Exclusions and Exemptions.

114.6 Waivers and Extensions for
Inspection Requirements.

114.7 Inspection and Maintenance Fees.

114.13 Oxygenated Fuels.

114.23 Transportation Control Measures.

114.25 Memorandum of Understanding
with the Texas Department of
Transportation.

114.27 Transportation Conformity.

114.29 Accelerated Vehicle Retirement
Program.

114.30 Definitions.

114.31 Requirements for Mass Transit
Authorities.

114.32 Requirements for Local
Governments and Private Persons.

114.33 Use of Certain Vehicles for
Compliance.

114.34 Exceptions.

114.35 Exceptions for Certain Mass Transit
Authorities.

114.36 Reporting.

114.37 Recordkeeping.

114.38 Program Compliance Credits.

114.39 Mobile Emission Reduction Credit
Program.

114.40 The Texas Mobile Emission
Reduction Credit Fund.

111. Analysis of State Submittal

Subchapter A, Sections 114.1-114.5,
which cover mobile source program
definitions, contain the definitions for
the entire chapter. New Section 114.1
definitions were taken from original
Section 114.30, “Definitions” of the
Texas Clean Fuel Fleet program and
from original Section 114.3(a)
“Definitions’ of the Vehicle Emissions
Inspection Requirements. New Section
114.2 definitions were taken from
original Section 114.3 of remaining
definitions numbered (1)—(5), (8)—(13),
(15), (16) and the commission added a
new definition, “Two-speed idle I/M
test.” New Section 114.3 definitions
were taken from original Section 114.30
of remaining definitions with a Section
name change from “‘Clean Fuel Fleet
Vehicle” program definitions to “‘Low
Emission Fleet Vehicle Definitions.”
New Section 114.4 definitions were
taken from original Section 114.29 and
new Section 114.5 definitions were
taken from original Section 114.23.

Subchapter B, Sections 114.20 and
114.21 contain the requirements for the
vehicle antitampering program. New
Section 114.20 was created from
original Section 114.1, and new Section
114.21 was created from original
Section 114.5. Original Section 114.1(e)
containing the leaded gasoline
dispensing labeling requirement, was
removed from new Section 114.20. The
reference to paragraph (f) in original
Section 114.5(a)(2) was removed from
new Section 114.21(a)(2).

Subchapter C, Sections 114.50—
114.53, contain the requirements for the
vehicle inspection and maintenance
program. New Sections 114.50, 114.51,
114.52, and 114.53 were created from
original Sections 114.3, 114.4, 114,6,
and 114.7 respectively.

Subchapter D, Section 114.100
contains the requirements for the
oxygenated fuels program and was
created from original section 114.13.

Subchapter E, Sections 114.150—
114.157, contain the requirements for
the low emission fleet vehicle program.
New Sections 114.150, 114.151,
114.152, 114.153, 114,154, 114.155,
114.156, and 114.157 were created from
original Sections 114.31, 114.32, 114.33,
114.34, 114.35, 114.36, 114.37, and
114.38, respectively.

Subchapter F, Sections 114.200—
114.202, contain the requirements for
the vehicle retirement and mobile
emission reduction credits program.
New Sections 114.200, 114.201, and
114.202 were created from original
Sections 114.29, 114.39, and 114.40,
respectively.

Subchapter G, Sections 114.250,
114.260, and 114.270, contain the
requirements for the transportation
planning program. New Section 114.250
was created from original Section
114.25. New Section 114.260 was
created from original section 114.27.
The last sentence of paragraph
114.260(b) was changed from *‘Affected
nonattainment or maintenance areas
include El Paso, Houston/Galveston,
Dallas/Fort Worth, Beaumont/Port
Arthur, and Victoria.” to “The affected
nonattainment and maintenance areas
are listed in section 101.1 of the title
(relating to Definitions).” In new
Section 114.260, paragraph (d)(2)(A)(X),
the word “pursuant” was changed to
“under.” Section 114.270 was created
from the original Section 114.23 and the
following was added to paragraph (b), to
the end of subsection (1); “* * * as
defined in Section 101.1 of this title
(relating to Definitions) and to the end
of subsections (2), (3), and (4), “* * *
as defined in Section 101.1 of this title.”

In addition, the following
administrative change has been made to
all rules and regulations in which they
appear:

1. “TNRCC” to “‘commission”’.

IV. Final Action

The EPA is approving the
recodification of and revision to the
Texas SIP for Regulation IV, 30 TAC
Chapter 114. Except as noted in the
following paragraph, this action reflects
a recodification, not actual approval of
underlying requirements. The original
Section numbers have been renumbered
and reformatted into specific
subchapters without changes to the
underlying requirements or contents,
except where noted in the following
paragraph. Previous approval or
disapproval of Chapter 114 Sections and
contents remain unchanged.

In addition, a new definition—"“Two-
speed idle I/M test”—-and the removal
of original paragraph 114.1(e), leaded
gasoline dispensing labeling
requirements, are approved. Minor
editorial changes as noted above in the
part 11, Analysis of State Submittal, are
also approved.

The EPA is publishing this action
without prior proposal because the
agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is proposing to
approve the SIP revision should
relevant adverse comments be filed.
This rule will be effective on August 31,
1998 without further notice unless the
Agency receives adverse comments by
July 31, 1998.
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If EPA receives such comments, then
EPA will publish a timely withdrawal of
the final rule and inform the public that
the rule did not take effect. All public
comments received will then be
addressed in a subsequent final rule
based on the proposed rule. The EPA
will not institute a second comment
period on the proposed rule. Only
parties interested in commenting on the
proposed rule should do so at this time.
If no such comments are received, the
public is advised that this rule will be
effective on August 31, 1998 and no
further action will be taken on the
proposed rule.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

V. Administrative Requirements

A. Executive Order (E.O.) 12866 and
13045

The Office of Management and Budget
has exempted this regulatory action
from E.O. 12866 review. In addition,
this regulatory action is not subject to
E.O. 13045, entitled “‘Protection of
Children from Environmental Health
Risks and Safety Risks,” because it is
not an ‘“‘economically significant’ action
under E.O. 12866.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. See 5 U.S.C.
603 and 604. Alternatively, EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

The EPA’s approval of the State
request under section 110 and
subchapter I, part D of the Act do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, | certify
that it does not have a significant impact
on any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the Act, preparation
of the flexibility analysis would
constitute Federal inquiry into the
economic reasonableness of the State

action. The Act forbids EPA to base its
actions concerning SIPs on such
grounds. See Union Electric Co. v. U.S.
EPA, 427 U.S. 246, 255-66 (1976); 42
U.S.C. 7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
approval action promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves preexisting requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. The EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a ““‘major rule”
as defined by 5 U.S.C. 804 (2).

E. Petitions for Judicial Review

Under section 307(b) (1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 31, 1998. Filing a
petition for reconsideration by the
Administrator of this final rule does not

affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section
307 (b)(2).
List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.
Dated: June 9, 1998.
Jerry Clifford,
Deputy Regional Administrator, Region 6.
Part 52, chapter |, title 40 of the Code
of Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation of part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart SS—Texas

2. Section 52.2270 is amended by
adding paragraph (c)(111) to read as
follows:

§52.2270 Identification of plan.
* * * * *
C * X *

(111) Recodified and revised
Regulation 1V, 30 TAC Chapter 114
“Control of Air Pollution From Motor
Vehicles” regulations of Texas
submitted by the Governor on
November 20, 1997, to reformat original
Chapter 114 sections into seven new
subchapters (A through G) and to
remove original section 114.1(e),
concerning leaded gasoline dispensing
labeling requirements.

(i) Incorporation by reference.

(A) Commission Order 97-0713-RUL,
adopted by the commission on
November 5, 1997.

(B) SIP narrative entitled “Revisions
to 30 TAC Chapter 114 and to the State
Implementation Plan (Reformatting of
the Chapter)”” adopted by the
commission on November 5, 1997,
addressing: adoption of new Sections
114.1-114.5, 114.20, 114.21, 114.50-
114.53, 114.100, 114.150-114.157,
114.200-114.202, 114.250, 114.260,
114.270, and repeal of original sections
114.1,114.3-114.7, 114.13, 114.23,
114.25, 114.27, 114.29-114.40.

[FR Doc. 98-17381 Filed 6-30-98; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[IL163-1a; FRL-6119-2]

Approval and Promulgation of
Implementation Plans; lllinois

AGENCY: United States Environmental
Protection Agency (U.S. EPA).

ACTION: Direct Final Rule.

SUMMARY: On August 21, 1995, U.S. EPA
promulgated a site-specific volatile
organic material (VOM) rule for
Riverside Laboratories, Inc.’s (Riverside)
Kane County facility. The rule consisted
primarily of a compliance date
extension for Riverside through
December 31, 1996, after which time
Riverside is required to meet the
applicable requirements of the Chicago-
area Federal Implementation Plan (FIP).
On October 10, 1997, the State of
Ilinois requested that U.S. EPA approve
a change in regulatory status for
Riverside, based on Riverside’s current
compliance with the applicable State
Implementation Plan (SIP) rule. For the
reasons discussed below, U.S. EPA is
today approving the State plan as
applying to Riverside.

U.S. EPA is taking this action as a
“direct final”’ rulemaking; the rationale
for this approach is set forth below.
Elsewhere in this Federal Register, U.S.
EPA is proposing this action and
soliciting comment. If adverse written
comments or a request for a public
hearing are received, U.S. EPA will
withdraw the direct final rule and it will
not take effect. U.S. EPA will address
the comments received in a new final
rule. If no adverse written comments are
received, no further rulemaking will
occur on this requested SIP revision.

DATES: This final rule is effective August
31, 1998 unless written adverse
comments or a request for a public
hearing are received by July 31, 1998. If
adverse comment is received, EPA will
publish a timely withdrawal of the
direct final rule in the Federal Register
and inform the public the rule will not
take effect.

ADDRESSES: Written comments can be
mailed to: J. EImer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR-18J), Air and
Radiation Division, U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois, 60604.

A public hearing may be requested, to
be held in Chicago, Illinois. Requests for
a hearing should be submitted to J.
Elmer Bortzer. Interested persons may
call Steven Rosenthal at (312) 886—6062

to see if a hearing will be held and the
date and location of the hearing. Any
hearing will be strictly limited to the
subject matter of this action, the scope
of which is discussed below.

Copies of the SIP revision request are
available for inspection at the following
address: (It is recommended that you
telephone Steven Rosenthal at (312)
886-6052, before visiting the Region 5
office.)

U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois, 60604.

FOR FURTHER INFORMATION CONTACT:
Steven Rosenthal, Air Programs Branch
(AR-18)) at (312) 886-6052.
SUPPLEMENTARY INFORMATION:

I. Background

On June 29, 1990, U.S. EPA
promulgated a FIP which contained
Reasonably Available Control
Technology (RACT) regulations for
stationary sources of Volatile Organic
Compounds (VOC) located in six
northeastern Illinois (Chicago area)
counties: Cook, DuPage, Kane, Lake,
McHenry, and Will.1 Included in U.S.
EPA’s rules was a requirement that
paper coating sources be subject to 40
CFR 52.741(e)(1)(C), which requires that
a source achieves either a coating limit
of 2.9 pounds of VOC per gallon of
coating or an 81 percent reduction in
emissions. On August 30, 1990,
Riverside filed a petition for review of
the FIP in the United States Court of
Appeals for the Seventh Circuit,
Riverside Laboratories, Inc., v. U.S. EPA,
Case No. 90-2886. On August 20, 1991,
Riverside filed a petition for
reconsideration (amended on September
5, 1991) with U.S. EPA, in which it
contended that its economic status
prevented the federal rules from being
RACT for its facility. Based on the
information provided, U.S. EPA agreed
to reconsider the RACT rules for
Riverside. U.S. EPA also agreed to issue
an administrative stay of the applicable
FIP rules, pending reconsideration. See
57 FR 27935 (June 23, 1992).

On September 9, 1994, U.S. EPA
approved a number of Illinois volatile
organic material (VOM)2 RACT rules,
adopted as 35 Ill. Admin. Code Part 218.
59 FR 46562. These rules established
State VOM RACT requirements for

1 A definition of RACT is cited in a General
Preamble-Supplement on CTGs, published at 44 FR
at 53761 (September 17, 1979). RACT is defined as
the lowest emission limitation that a particular
source is capable of meeting by the application of
control technology that is reasonably available,
considering technological and economic feasibility.

2VOM, as defined by the State of Illinois, is
identical to VOC, as defined by U.S. EPA.

surface coating operations in the
Chicago and Metro-East St. Louis ozone
nonattainment areas, and replaced a
large section of the Chicago FIP. These
regulations include 35 Ill. Admin. Code
§218.204, which contains a RACT rule
for paper coating operations that is
identical to the applicable FIP rule of
2.9 Ibs./gal. (40 CFR 52.741(e)(1)(C)).
They also contain the Applicability
section, at 35 Ill. Admin. Code
§218.203. Under Section 218.103(a)(2),
the effectiveness of the Part 218 rules is
stayed as to any source which appealed
the FIP and received a stay of the
effectiveness of the FIP pending
reconsideration. The rule further
provides that:

When USEPA has published in the Federal
Register final action to revise or affirm the
provisions of the FIP specifically applicable
to such individual source or category of
sources or such stay is otherwise terminated,
the Board shall take corresponding action
and the Agency shall submit such action to
USEPA for approval. Until such time as
USEPA approves the corresponding
amendment to this Part, the FIP rule shall
remain the applicable implementation plan
for that source. * * *

On August 21, 1995, U.S. EPA
promulgated a site-specific rule for
Riverside (60 FR 43388). This rule
consists of a compliance date extension
for Riverside through December 31,
1996. During the period of the
compliance date extension Riverside
was required to, among other things,
decrease the use of VOC-containing
material. Starting on January 1, 1997,
Riverside’s polyester paper coating lines
were required to meet the applicable FIP
requirements in 40 CFR 52.741(e)(1),
(€)(2), and (e)(6). In this rulemaking,
U.S. EPA also terminated the stay of the
FIP.

On February 13, 1996, U.S. EPA
approved a revision to the Illinois RACT
rules for paper coating operations at 35
I1l. Admin. Code 218.204(c), which
further reduced the applicable VOM
pounds-per-gallon limitation to 2.3 Ibs./
gal. 61 FR 5511.

On October 10, 1997, the Illinois
Environmental Protection Agency
(IEPA) submitted a request to U.S. EPA
that it change the regulatory status for
Riverside to recognize the applicability
of lllinois’ SIP, as federally approved on
February 13, 1996. In its letter, IEPA
states that, as a matter of State law,
Riverside is subject to the 2.3 pounds
VOC per gallon limit in 35 Il
Administrative Code 218.204(c). For
that reason, IEPA has requested that the
Board not be required to conduct further
rulemaking. The State intends its
October 10, 1997, request to fulfill the
“‘corresponding action” condition of
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Section 218.103(a)(2). U.S. EPA agrees
that it is not necessary to require Illinois
to conduct additional rulemaking, since
the regulations are already in the SIP
and Riverside does not contest their
applicability (See Riverside’s March 26,
1998, letter regarding rule
applicability.).

1. Applicability

As a result of this action, the
approved State of Illinois regulations,
including the emission limits in 35 IlI.
Admin. Code 218.204(c) and the
associated control requirements, test
methods and recordkeeping
requirements in Part 218 and the
associated definitions in Part 211 shall
become the federally approved
regulations applicable to Riverside on
August 31, 1998. The site-specific rule
applicable to Riverside promulgated by
U.S. EPA on August 21, 1995, remains
in effect and is enforceable after August
31, 1998 for the period before August
31, 1998.

I11. Final Action

At the time U.S. EPA approved IlI.
Admin. Code Part 218, the Agency
determined that the generally applicable
rules, along with the appropriate test
methods, recordkeeping requirements
and definitions, met the applicable
statutory requirements for RACT. U.S.
EPA also has concluded that the
provisions of Ill. Admin. Code
218.204(c) constitute RACT for
Riverside’s Kane County paper coating
operations. They are thus reasonable
replacements for the FIP rule that was
promulgated by U.S. EPA on June 29,
1990, and the site-specific compliance
date extension promulgated for
Riverside by U.S. EPA on August 21,
1995.

The U.S. EPA is publishing this action
without prior proposal because U.S.
EPA views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, U.S. EPA is proposing this
action should adverse comments be
filed or a request for a hearing be
received. This action will become
effective without further notice unless
the U.S. EPA receives relevant adverse
comments or a request for a hearing on
the parallel proposed rule (published in
the proposed rules section of this
Federal Register) by July 31, 1998.
Should the U.S. EPA receive such
comments or a request for a hearing, it
will withdraw this final rule and
publish a document informing the
public that this action did not take
effect. Any parties interested in
commenting on this action should do so

at this time. If no such comments are
received, the public is advised that this
action will be effective on August 31,
1998.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

IV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
has exempted this regulatory action
from Executive Order 12866 review.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., U.S. EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, U.S. EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

This action (SIP approval and a
supersession of the FIP under section
110) does not create any new
requirements, but simply approves
requirements that the State is already
imposing. Therefore, because the
Federal SIP approval does not impose
any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
Clean Air Act forbids U.S. EPA to base
its actions concerning SIPs on such
grounds. Union Electric Co. v. EPA., 427
U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, U.S. EPA
must undertake various actions in
association with any proposed or final
rule that includes a Federal mandate
that may result in estimated costs to
state, local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. This Federal
action approves pre-existing

requirements under state or local law,
and imposes no new requirements.
Accordingly, no additional costs to
state, local, or tribal governments, or the
private sector, result from this action.

D. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 31, 1998.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

E. Congressional Review Act

The Congressional Review Act, 5
U.S.C. section 801 et seq., as added by
the Small Business Regulatory
Enforcement Fairness Act of 1996,
generally provides that before a rule
may take effect, the agency
promulgating the rule must submit a
rule report, which includes a copy of
the rule, to each House of Congress and
to the Comptroller General of the United
States. Section 804, however, exempts
from section 801 the following types of
rules: rules of particular applicability;
rules relating to agency management or
personnel; and rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties. 5
U.S.C. section 804(3). U.S. EPA is not
required to submit a rule report
regarding today’s action under section
801 because this is a rule of particular
applicability.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Dated: June 25, 1998.

Carol M. Browner,
Administrator.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
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Subpart O—lllinois

2. Section 52.726 is amended by
adding paragraph (s) to read as follows:

§52.726 Control strategy: Ozone.
* * * * *

(s) On October 10, 1997, Illinois
submitted a site-specific revision to the
State Implementation Plan, in the form
of a letter from Bharat Mathur, Chief,
Bureau of Air, lllinois Environmental
Protection Agency. This October 10,
1997, letter requests a change in
regulatory status for Riverside
Laboratories, Inc.’s Kane County facility,
to reflect that the Federal site-specific
rule for Riverside (40 CFR 52.741(e)(10))
has been superseded by the State of
Ilinois regulations, including the
emission limits in 35 Illinois
Administrative Code 218.204(c) and the
associated control requirements, test
methods and recordkeeping
requirements in Part 218 and the
associated definitions in Part 211. These
State regulations shall become the
federally approved regulations
applicable to Riverside on August 31,
1998. The site-specific rule, applicable
to Riverside, promulgated by the
Environmental Protection Agency on
August 21, 1995 (40 CFR 52.741(e)(10)),
remains in effect and is enforceable after
August 31, 1998 for the period before
August 31, 1998.

[FR Doc. 98-17517 Filed 6—-30-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300673; FRL-5795-8]

RIN 2070-AB78

Sodium Chlorate; Extension of

Exemption from Requirement of a
Tolerance for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends a time-
limited exemption from the requirement
of a tolerance for residues of the
desiccant sodium chlorate in or on
wheat for an additional one and one-
half-year period, to January 31, 2000.
This action is in response to EPA’s
granting of an emergency exemption
connection with a crisis exemption
declared by the state of Mississippi
under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act authorizing use of the pesticide on
wheat. Section 408(1)(6) of the Federal
Food, Drug, and Cosmetic Act (FFDCA)

requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA.

DATES: This regulation becomes
effective July 1, 1998. Objections and
requests for hearings must be received

by EPA, on or before August 31, 1998.
ADDRESSES: Written objections and

hearing requests, identified by the
docket control number, [OPP-300673],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled *“Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300673], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Follow the
instructions in Unit II. of this preamble.
No Confidential Business Information
(CBI) should be submitted through e-
mail.

FOR FURTHER INFORMATION CONTACT: By
mail: Libby Pemberton, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Rm. 272,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703)-308-9364; e-
mail: pemberton.libby@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of December 3, 1997
(62 FR 63858) (FRL-5754-1), which
announced that on its own initiative
and under section 408(e) of the FFDCA,
21 U.S.C. 346a(e) and (1)(6), it
established a time-limited exemption
from the requirement of a tolerance for
the residues of sodium chlorate in or on
wheat, with an expiration date of July
31, 1998. EPA established the

exemption from the requirement of a
tolerance because section 408(1)(6) of
the FFDCA requires EPA to establish a
time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of sodium chlorate on wheat for this
year growing season due to continued
heavy rains resulting in the need for a
harvest aid to desiccate winter weeds
which developed in the thin stands of
an already dimished wheat crop. After
having reviewed the submission, EPA
concurs that emergency conditions exist
for this state. EPA has authorized under
FIFRA section 18 the use of sodium
chlorate as a desiccant on wheat.

EPA assessed the potential risks
presented by residues of sodium
chlorate in or on wheat. In doing so,
EPA considered the new safety standard
in FFDCA section 408(b)(2), and
decided that the necessary tolerance
under FFDCA section 408(1)(6) would be
consistent with the new safety standard
and with FIFRA section 18. The data
and other relevant material have been
evaluated and discussed in the final rule
of December 3, 1997 (62 FR 63858).
Based on that data and information
considered, the Agency reaffirms that
extension of the time-limited exemption
from the requirement of a tolerance will
continue to meet the requirements of
section 408(1)(6). Therefore, the time-
limited exemption from the requirement
of a tolerance is extended for an
additional one and one-half-year period.
Although this exemption from the
requirement of a tolerance will expire
and is revoked on January 31, 2000,
under FFDCA section 408(1)(5), residues
of the pesticide in or on wheat after that
date will not be unlawful, provided the
pesticide is applied in a manner that
was lawful under FIFRA and the
application occurred prior to the
revocation of the exemptionfrom a
requirement of a tolerance. EPA will
take action to revoke this exemption
from the requirement of a tolerance
earlier if any experience with, scientific
data on, or other relevant information
on this pesticide indicate that the
residues are not safe.

l. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to ““‘object” to a tolerance
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regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by August 31, 1998,
file written objections to any aspect of
this regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Objections and hearing requests will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All copies of objections and
hearing requests in electronic form must
be identified by the docket control
number [OPP-300673]. No CBI should
be submitted through e-mail. Electronic
copies of objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.

I11. Regulatory Assessment
Requirements

This final rule extends a time-limited
exemption from the requirement of a
tolerance that was previously extended
by EPA under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). In addition, this final
rule does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,

1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

Since this extension of an existing
time-limited exemption from the
requirement of a tolerance does not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

IV. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and record keeping
requirements.

Dated: June 7, 1998.
James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:
PART 180-[AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.
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§180.1020 [Amended]

2.1n §180.1020, by amending
paragraph (b) by changing the date *7/
31/98” to read **1/31/00.”
[FR Doc. 98-17514 Filed 6-30-98; 8:45 am]
BILLING CODE 6560-50-F

GENERAL SERVICES
ADMINISTRATION

41 CFR Part 101-20
[FPMR Amendment D-96]

RIN 3090-AG61
Smoking Policy

AGENCY: Public Buildings Service,
General Services Administration.

ACTION: Final rule.

SUMMARY: This rule revises the Federal
Property Management Regulations to
implement Executive Order 13058. As a
result, the smoking of tobacco is
prohibited in all interior space owned,
rented, or leased by the executive
branch of the Federal Government, and
in any outdoor areas under executive
branch control in front of air intake
ducts.

EFFECTIVE DATE: July 1, 1998.

FOR FURTHER INFORMATION CONTACT:
Howard Chideckel, Office of Business
Performance at (202) 501-0457.

SUPPLEMENTARY INFORMATION: GSA has
determined that this rule is not a
significant regulatory action for the
purpose of Executive Order 12866. This
rule is not required to be published in
the Federal Register for notice and
comment, therefore the Regulatory
Flexibility Act does not apply. The
Paperwork Reduction Act does not
apply because the change does not
impose reporting, recordkeeping or
information collection requirements
which require the approval of the Office
of Management and Budget pursuant to
44 U.S.C. 3501, et seq. This rule also is
exempt from congressional review
prescribed under 5 U.S.C. 801 since it
relates solely to agency management
and personnel.

List of Subjects in 41 CFR Part 101-20

Blind, Concessions, Federal buildings
and facilities, Government property
management, Occupational safety and
health, Parking, Security measures,
Smoking.

For the reasons set forth in the
preamble, 41 CFR Part 101-20 is
amended as follows:

PART 101-20—MANAGEMENT OF
BUILDINGS AND GROUNDS

1. The authority citation for Part 101—
20 continues to read as follows:

Authority: Sec. 205(c), 63 Stat. 390; 40
U.S.C. 486(c).

Subpart 101-20.1—Building
Operations, Maintenance, Protection,
and Alterations

2. Section 101-20.105-3 is revised to
read as follows:

§101-20.105-3 Smoking.

(a) Pursuant to Executive Order
13058, “‘Protecting Federal Employees
and the Public From Exposure to
Tobacco Smoke in the Federal
Workplace” (3 CFR, 1997 Comp., p.
216), it is the policy of the executive
branch to establish a smoke-free
environment for Federal employees and
members of the public visiting or using
Federal facilities. The smoking of
tobacco products is prohibited in all
interior space owned, rented, or leased
by the executive branch of the Federal
Government, and in any outdoor areas
under executive branch control in front
of air intake ducts.

(b) Exceptions. (1) The policy does
not apply in designated smoking areas
that are enclosed and exhausted directly
to the outside and away from air intake
ducts, and are maintained under
negative pressure (with respect to
surrounding spaces) sufficient to
contain tobacco smoke within the
designated area. Agency officials shall
not require workers to enter such areas
during business hours while smoking is
ongoing.

(2) The policy does not extend to any
residential accommodation for persons
voluntarily or involuntarily residing, on
a temporary or long term basis, in a
building owned, leased, or rented by the
Federal Government.

(3) The policy does not extend to
those portions of federally owned
buildings leased, rented, or otherwise
provided in their entirety to nonfederal
parties.

(4) The policy does not extend to
places of employment in the private
sector or in other nonfederal
governmental units that serve as the
permanent or intermittent duty station
of one or more Federal employees.

(5) Agency heads may establish
limited and narrow exceptions that are
necessary to accomplish agency
missions. Such exceptions must be in
writing, approved by the agency head,
and to the fullest extent possible
provide protection of nonsmokers from
exposure to environmental tobacco

smoke. Authority to establish such
exceptions may not be delegated.

(c) Agency heads have responsibility
to determine which areas are to be
smoking and which areas are to be non-
smoking areas. In exercising this
responsibility, agency heads will give
appropriate consideration to the views
of the employees affected and/or their
representatives and are to take into
consideration the health issues
involved. Nothing in this section
precludes an agency from establishing
more stringent guidelines. Agencies in
multi-tenant buildings are encouraged
to work together to identify designated
smoking areas.

(d) Agency heads shall evaluate the
need to restrict smoking at doorways
and in courtyards under executive
branch control in order to protect
workers and visitors from
environmental tobacco smoke, and may
restrict smoking in these areas in light
of this evaluation.

(e) Agency heads shall be responsible
for monitoring and controlling areas
designated for smoking and for ensuring
that these areas are identified by proper
signs. Suitable uniform signs reading
“Designated Smoking Area’ shall be
furnished and installed by the agency.

(f) Suitable, uniform signs reading
“*No Smoking Except in Designated
Areas’” shall be placed on or near
entrance doors of buildings subject to
this section. These signs shall be
furnished and installed by the GSA
Building Manager in buildings operated
by GSA. It shall not be necessary to
display a sign in every room of each
building.

(9) This smoking policy applies to the
judicial branch when it occupies space
in buildings controlled by the executive
branch. Furthermore, the Federal chief
judge in a local jurisdiction may be
deemed to be comparable to an agency
head and may establish exceptions for
Federal jurors and others as indicated in
paragraph (b)(5) of this section.

(h) Prior to implementation of this
section, where there is an exclusive
representative for the employees, the
agencies shall meet their obligation
under the Federal Service Labor-
Management Relations Act (5 U.S.C.
7101 et seq.) In all other cases, agencies
should consult directly with employees.

Dated: March 16, 1998.
David J. Barram,
Administrator of General Services.
[FR Doc. 98-17469 Filed 6-30-98; 8:45 am]
BILLING CODE 6820-23-M
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

42 CFR Part 121

Organ Procurement and
Transplantation Network; Final Rule
Revision of Comment Period and
Effective Dates

AGENCY: Health Resources and Services
Administration, HHS.

ACTION: Extension of Comment Period
and Delay of Effective Date for the
Organ Procurement and Transplantation
Network.

SUMMARY: This document sets forth the
revisions required by the Fiscal Year
1998 Supplemental Appropriations Act,
Public Law 105-174, signed into law by
the President on May 1, 1998. Section
4002 of that Act states that public
comments on the Organ Procurement
and Transplantation Network (OPTN)
Final Rule are permitted until August
31, 1998, and that the OPTN rule will
not become effective before October 1,
1998. This document is provided to
notify the public about these provisions
and to make corresponding changes to
the regulation.

DATES: The effective date of the final
rule published April 2, 1998 (63 FR
16296), as amended in this rule, is
delayed until October 1, 1998.
Comments on the final rule may be
submitted through August 31, 1998.
ADDRESSES: Written comments may be
addressed to Jon L. Nelson, Associate
Director, Office of Special Programs,
Room 123, Park Building, 12420
Parklawn Drive, Rockville, MD 20857 as
provided in the April 2, 1998, final rule,
63 FR 16296.

FOR FURTHER INFORMATION CONTACT: Jon
L. Nelson, Associate Director, Office of
Special Programs, 5600 Fishers Lane,
Room 7-29, Rockville, MD 20857,
telephone 301-443-7577.

SUPPLEMENTARY INFORMATION: On April
2, 1998, the Secretary of Health and
Human Services published in the
Federal Register a final rule governing
the operation of the Organ Procurement
and Transplantation Network. That
document invited public comments for
a period of sixty days, ending on June
1, 1998. The final rule was to be
effective on July 1, 1998.

As a result of the enactment of the
Supplemental Appropriations Act, the
comment period has been extended
until August 31, 1998, and the final rule
will become effective on October 1,
1998. Consistent with these extensions,
several of the provisions of the final rule
whose internal deadlines were tied to
the effective date of the final rule are
also being extended.

Therefore, 42 CFR Part 121, as
promulgated at 63 FR 16296-16338, is
amended as follows:

1. The authority citation for Part 121
continues to read as follows:

Authority: Sections 215, 371-376 of the
Public Health Service Act (42 U.S.C. 216,
273-274d); Sections 1102, 1106, 1138, and
1872 of the Social Security Act (42 U.S.C.
1302, 1306, 1320b-8 and 1395ii).

§121.3 [Amended]

2.1n 8121.3(e), revise “July 1, 1998,”
wherever it appears to read ““‘October 1,
1998,”.

§121.8 [Amended]
3. 8§121.8(c)(1), revise “July 1, 1999
to read “October 1, 1999”.
4.8121.8(c)(2), revise “‘August 31,
1998 to read ‘““November 30, 1998”.
Dated: June 2, 1998.
Claude Earl Fox,
Administrator.
Approved: June 23, 1998.
Donna E. Shalala,
Secretary.
[FR Doc. 98-17624 Filed 6-30-98; 8:45 am]
BILLING CODE 4180-15-M

TABLE OF CONTENTS

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[MD Docket No. 98-36; FCC 98-115]

Assessment and Collection of
Regulatory Fees for Fiscal Year 1998

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission has revised
its Schedule of Regulatory Fees in order
to recover the amount of regulatory fees
that Congress has required it to collect
for fiscal year 1998. Section 9 of the
Communications Act of 1934, as
amended, provides for the annual
assessment and collection of regulatory
fees. For fiscal year 1998 sections 9(b)(2)
and (3) provide for annual “Mandatory
Adjustments’ and ““Permitted
Amendments” to the Schedule of
Regulatory Fees. These revisions will
further the National Performance
Review goals of reinventing Government
by requiring beneficiaries of
Commission services to pay for such
services.

EFFECTIVE DATE: August 31, 1998.

FOR FURTHER INFORMATION: Terry
Johnson, (202) 418-0445, Office of
Managing Director.

SUPPLEMENTARY INFORMATION:

Adopted: June 9, 1998; Released: June
16, 1998

By the Commission:
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Attachment A—Final Regulatory Flexibility
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Attachment B—Sources of Payment Unit
Estimates

Attachment C—Calculation of Revenue
Requirements

Attachment D—Calculation of Regulatory
Costs

Attachment E—Calculation of FY 1998
Regulatory Fees

Attachment F—Schedule of Regulatory Fees

Attachment G—Comparison between FY
1997 and FY 1998 Proposed & Final
Regulatory Fees

Attachment H—Detailed Guidance on Who
Must Pay Regulatory Fees

Attachment |—Description of FCC Activities
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Attachment K—Parties Filing Comments and
Reply Comments

Attachment L—FY 1998 AM/FM Regulatory
Fees

l. Introduction

1. By this Report and Order, the
Commission concludes its rulemaking
proceeding to revise its Schedule of
Regulatory Fees in order to recover the
amount of regulatory fees that Congress
has required it to collect for Fiscal Year
(FY) 1998. See 47 U.S.C. 159(a).

2. Congress has required us to collect
$162,523,000 in regulatory fees in order
to recover the costs of our enforcement,
policy and rulemaking, international
and user information activities for FY
1998. See Pub. L. 105-119 and 47 U.S.C.
159(a)(2). This amount is $10,000,000 or
nearly 7% more than the amount that
Congress designated for recovery
through regulatory fees for FY 1997. See
Assessment and Collection of
Regulatory Fees for Fiscal Year 1997,
FCC 97-215, released June 26, 1997, 62
FR 37408, July 11, 1997. Thus, we are
revising our fees in order to collect the
increased amount as specified by
Congress. Additionally, we are

amending the Schedule in order to
simplify and streamline the Fee
Schedule, including clarification of
feeable categories in the Commercial
Mobile Radio Services (CMRS),
renaming the LEO category as Space
Stations Non-geostationary, and
clarifying when those stations must
begin paying regulatory fees. We have
also revised our methodologies for
assessing AM and FM radio fees. See 47
U.S.C. 159(b)(3).

3. In revising the fees, we have
adjusted the payment units and revenue
requirement for each service subject to
a fee, consistent with sections 159(b)(2)
and (3). In addition, we have made
changes to the fees pursuant to public
interest considerations such as the 25%
cap on increases in the fees which is
explained in more detail below. We are
amending 88 1.1152 through 1.1156 to
reflect the fee revisions. See 47 CFR
1.1152 through 1.1156. See also Rule
Changes and Attachment F for our
revised fee schedule for FY 1998.

4. Finally, we have included, as
Attachment H, Guidance containing
detailed descriptions of each fee
category, information on the individual
or entity responsible for paying a
particular fee and other critical
information designed to assist potential
fee payers in determining the extent of
their fee liability, if any, for FY 1998. In
the following paragraphs, we describe in
greater detail our methodology for
establishing our FY 1998 regulatory
fees.

11. Background

5. Section 9(a) of the Communications
Act of 1934, as amended, authorizes the
Commission to assess and collect
annual regulatory fees to recover the
costs, as specified each year by
Congress, that it incurs in carrying out
enforcement, policy and rulemaking,

international, and user information
activities. See 47 U.S.C. 159(a). See
Attachment | for a description of these
activities. In our FY 1994 Report and
Order, 59 FR 30984, June 16, 1994, we
adopted the Schedule of Regulatory
Fees that Congress established and we
prescribed rules to govern payment of
the fees, as required by Congress. See 47
U.S.C. 159(b), (f)(1). Subsequently, in
our FY 1995, FY 1996, and FY 1997
Reports and Orders, 60 FR 34004, June
29, 1995, 61 FR 36629, July 12, 1996,
and 62 FR 37408, July 11, 1997, we
modified the Schedule to increase by
approximately 93 percent, 9 percent,
and 21 percent, respectively, the
revenue generated by these fees in
accordance with the amounts Congress
required us to collect for each of those
fiscal years. Also, in our FY 1995, FY
1996, and FY 1997 fee decisions, we
amended certain rules governing our
regulatory fee program based upon our
experience administering the program
in prior years. See 47 CFR 1.1151 et seq.

6. For fiscal years after FY 1994,
however, sections 9(b)(2) and (3),
respectively, provide for “Mandatory
Adjustments’ and “‘Permitted
Amendments” to the Schedule of
Regulatory Fees.

See 47 U.S.C. 159(b)(2), (b)(3). Section
9(b)(2), entitled ‘““Mandatory
Adjustments,” requires that we revise
the Schedule of Regulatory Fees
whenever Congress changes the amount
that we are to recover through
regulatory fees. See 47 U.S.C. 159(b)(2).

7. Section 9(b)(3), entitled “‘Permitted
Amendments,” requires us to determine
annually whether additional
adjustments to the fees are warranted,
taking into account factors that are
reasonably related to the payer of the fee
and factors that are in the public
interest. In making these amendments,
we are required to “‘add, delete, or
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reclassify services in the Schedule to
reflect additions, deletions or changes in
the nature of its services.” See 47 U.S.C.
159(b)(3).

8. Section 9(i) requires us to develop
an accounting system to adjust our fees
to reflect changes in the costs of
regulating various services and for other
purposes. See 47 U.S.C. 9(i). We
developed and implemented the cost
accounting system in conjunction with
FY 1997 fees. For FY 1998, we continue
to rely on cost accounting data to
identify our regulatory costs and to
develop fees based upon these costs.
Also, for FY 1998, we have limited the
increase in the amount of the fee for any
service in order to phase in our reliance
on cost-based fees for those services
whose revenue requirement would be
more than 25 percent above the revenue
requirement which would have resulted
from the ““mandatory adjustments’ to
the FY 1997 fees without incorporation
of costs. This methodology enables us to
develop regulatory fees which more
closely reflect our costs of regulation.
Finally, section 9(b)(4)(B) requires that
we notify Congress of any permitted
amendments 90 days before those
amendments go into effect. See 47
U.S.C. 159(b)(4)(B).

I11. Discussion

A. Cost-Based Fee Methodology

9. Congress has required us to recover
$162,523,000 in FY 1998 regulatory
fees, representing the costs applicable to
our enforcement, policy and
rulemaking, international, and user
information activities. See 47 U.S.C.
159(a).

10. In our FY 1998 NPRM we
developed our proposed FY 1998 fee
schedule using the same general
methodology as we used in developing
fees for FY 1997. We estimated payment
units 2 for FY 1998 in order to determine
the aggregate amount of revenue we
would collect without any revision to

1The impact of regulatory fees on the FCC’s
appropriation is substantial. For example, without
regulatory fees to offset the Commission’s costs, the
FCC would require a Congressional appropriation of
$186.5 million for FY 1998. When offsetting
regulatory fees are taken into consideration, only
$24 million must be appropriated from tax receipts
to fund the Commission. Thus, taxpayers are spared
the expense of funding almost 87% of the
Commission’s annual budget. Funds collected as
application or filing fees pursuant to section 8 of
the Act are deposited into the General Fund of the
U.S. Treasury as reimbursement to the United
States but, unlike section 9 regulatory fees, do not
offset funds appropriated to the Commission. 47
U.S.C. 158(a).

2Payment units are the number of subscribers,
mobile units, pagers, cellular telephones, licenses,
call signs, adjusted gross revenue dollars, etc.
which represent the base units for which fees are
calculated.

our FY 1997 fees. Because the total was
greater than $162,523,000, we pro-rated
the overage among all the existing fee
categories reducing the revenue
amounts to total $162,523,000.

11. The NPRM provided notice that
we would rely on the cost accounting
system implemented in FY 1997 to
assist us in determining our costs of
regulation of those services subject to a
fee for FY 1998. In response, several
interested parties, including the
Personal Communications Industry
Association (PCIA), BellSouth Cellular
Corp., BellSouth Wireless Data, L.P.
(BellSouth), and PanAmSat Corporation
(PanAmsSat), contend that we failed to
explain the accounting system
sufficiently to permit interested parties
to determine how the system distributes
costs among our various services.
PrimeCo argues that we merely
disclosed the results of the cost
accounting system and, therefore,
interested parties cannot evaluate our
cost accounting system or suggest
improvements. In addition, PCIA,
among others, argues that without more
data concerning our assignment of costs,
they cannot determine whether the costs
attributed to their services are
reasonable estimates of our actual costs.

12. The NPRM provided sufficient
information describing the accounting
system to afford interested parties the
opportunity to comment. Our NPRM
made it clear that our cost accounting
system relied upon information derived
from our personnel/payroll system and
our fiscal accounting system as the basis
for recording direct and indirect costs,
separately and combined, for every
major category of service subject to a
fee. The cost accounting system was
designed to identify the actual costs of
regulation by category of service and
this information, combined with other
data, yield fees more closely reflecting
the cost of our regulation. The
accounting system collects cost of
service information on an employee-by-
employee basis.

13. The NPRM provided sufficient
detail concerning our manner of
distributing costs of personnel directly
assigned to regulatory activities, and
other costs included in our
determination of regulatory costs. The
system separately identifies direct costs,
including salary and expenses for staff
directly assigned to our operating
Bureaus, and other costs, such as rent,
utilities and contracts, directly
attributable to such personnel. Also,
included as indirect costs are those
costs attributable to personnel assigned
to overhead functions, including such
functions as field and laboratory staff,
on a proportional basis; i.e., spread

among all categories of service subject to
a fee according to their share of direct
costs. Finally, in Attachment D of the
NPRM, we provided a precise
calculation of the regulatory costs,
including separate discussions of the
cost accounting system’s accumulation
of the direct, indirect and total actual
costs for each major category of service.
Thus, our NPRM, consistent with
section 9(i) of the Act, sufficiently
described our cost accounting system,
including how it distributes actual costs
among the various categories of service,
affording parties an understanding of
the system sufficient for them to submit
comments on how the system allocated
costs among those services subject to a
regulatory fee. 47 U.S.C. 159(i)

14. Our cost accounting system was
developed under contract by American
Management Systems, Inc. (AMS) in FY
1995. The system has been integrated
with the Commission’s bi-weekly
payroll and fiscal accounting systems
and, as such, its procedures conform to
generally accepted cost accounting
principles and standards as mandated
by the General Accounting Office

(GAO) and by the U.S. Treasury
Department. Because the methodology
we employed in developing FY 1998
fees is the same as the one that was used
to develop the FY 1997 fees, we adopt
by incorporation paragraphs 16—20 of
the FY 1997 Report and Order which
provides detailed information covering
how our cost accounting system
operates.

B. Relationship of Cost Service to
Revenue Requirement

15. PCIA and other commenters
contend that the fees are unlawful
because allegedly there is no basis for or
relationship between the fees the
Commission is proposing to collect from
a particular class of licenses or
regulatees and the amount of regulatory
work or oversight associated with those
regulatees. We reject the arguments that
our proposed fees are inconsistent with
the statute or otherwise unlawful
because they are not completely cost-
based or do not reflect the benefits
received by entities subject to a fee
payment. Section 9(a) requires that we
recover our costs ““in the total amounts
required in Appropriations Acts.” 47
U.S.C. 159(a).

Section 9(a) does not require that we
base our fees solely on benefits to
regulatees or that the fees recover from
an entity only its particular cost of
regulation. In our FY 1995 Report and
Order, we stated that we are not limited
to setting regulatory fees only in the
amount that reflects services received by
regulated entities. 10 FCC Rcd at 13521,
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citing Skinner v. Mid-America Pipe Line
Co., 490 U.S. 212, 224 (1989). Rather,
once Congress, as in section 9, has made
a proper delegation of authority to raise
funds, “‘so long as the fees in question
are within the scope of Congress’ lawful
delegation of authority in section 9, they
are constitutional.” Id. Thus, as we
noted in our FY 1995 Report and Order,
we ‘““‘can collect fees from regulatees for
their use of frequencies and for the
potential benefits of regulatory
activities, even if they do not utilize
these activities.” See 60 FR 34000, (June
29, 1995), citing United States v. Sperry
Corp., 493 U.S. 52, 63. Thus, there is no
requirement that the fees we establish
be designed to recover only the costs of
those benefits directly received by an
entity. Rather, we may adjust the fees by
taking into consideration “‘factors that
the Commission determines are in the
public interest.” 47 U.S.C. 159(b)(1) (A).

16. We must collect in regulatory fees
the amount specified by Congress.
Direct costs, such as salary and
expenses for (a) staff directly assigned to
our operating Bureaus and performing
regulatory activities and (b) staff
assigned outside the operating Bureaus
to the extent that their time is spent
performing regulatory activities
pertinent to an operating Bureau, are
only part of the costs to be recovered
from each licensee. Indirect costs,
which include costs of support
personnel assigned to overhead
functions such as field and laboratory
staff and certain staff assigned to the
Office of Managing Director, and
support costs, including rent, utilities,
equipment, and contractual costs
attributable to regulatory oversight,
must also be recovered.3

17. Regulatory fees also recover costs
attributable to regulatees that Congress,
has exempted from the fees, such as
Citizen’s Band Radio and most
recreational ship and aircraft radio
station operators, amateur radio
licensees, governmental entities,
licensees in the public safety radio
services, and non-profit groups, as well
as costs attributable to licensees which
have been granted waivers of the fees.
47 U.S.C. 159(b)(d). The costs of
regulating these entities is borne by
those regulatees subject to a fee
requirement, with no direct measurable

30ne commenter questioned how the
Commission’s use of contractors affected its
computation of Full Time Equivalency (FTE)
employee numbers. While the Commission used
FTE numbers in developing its FY 1995 and FY
1996 fee schedules it discontinued using FTE
numbers after it adopted a cost accounting system
in FY 1997. PCIA also questions the allocation of
such overhead costs as office moves. As with all
overhead, we allocate it to the functional area
where the cost was incurred, if this is feasible.

benefit accruing to such fee payers. We
recover our costs of regulation for
exempt entities, and licensees who have
received waivers of the fees by
allocating our regulatory costs
attributable to them on a proportional
basis across all fee categories so as not
to unduly impact any particular
category of fee payers.

18. PCIA points out that our NPRM
did not provide actual FY 1997 fee
collection data, including the number of
actual payment units and the actual
amount of fees collected in certain fee
categories. These commenters contend
that such information is essential to the
evaluation of the Commission’s FY 1998
fee proposal and to insure that costs are
properly allocated among all regulatees
or licensees in a given service. We
recognize that we did not provide a
detailed listing of actual FY 1997
collections data in the NPRM. However,
Attachment B, of the NPRM, contained
a service-by-service explanation of the
basis of our estimated FY 1998 payment
units.

Several of these are based on actual
FY 1997 payments. Others are based on
estimates obtained from Commission
program experts or from regulated
industries. In any case, as we noted in
the NPRM, we consider, as one factor in
estimating payment units, the actual
number of payment units recorded in
our fees collection system for FY 1997.
These payment unit estimates used ““as
of”” dates corresponding to the
beginning of the current fiscal year, or,
for some fee categories, at the end of the
previous calendar year. We believe that
this reliance upon actual ““historical’ or
retrospective FY 1997 data provides us
a much greater confidence level than
would an estimate of payment units
made prospectively.4 Finally, from the
inception of the regulatory fee collection
program, actual historical payment units
and collection amounts for the various
categories of services have been
routinely available for inspection to
interested persons upon request. In sum,
we cannot find that there is a basis for
concluding that these commenters could
not fairly evaluate our proposed fees for
FY 1998 given the information
pertaining to payment units contained
in the NPRM and detailed collections
data readily available from the
Commission. Additionally, we note that
no interested party proposed alternative

41n this regard the Commission has been
checking the payments received from broadcast
licensees against the name of the licensees in the
Commission’s database. The Commission has
written to each licensee requesting payment or
evidence of payment or exempt status, in order to
perfect its database and ensure that the numbers of
licensees upon which fees are based is accurate.

payment units for any category of
service for FY 1998.

19. Finally, PCIA and other interested
parties are concerned about the amount
of the proposed increase in their
revenue requirements and in their fee
amounts for FY 1998 compared with
those established for FY 1997. They
question how estimates of actual costs
for FY 1997 and FY 1998 could differ so
significantly from one year to the next
in certain fee categories. These
differences can be attributed to the
increase in the amount to be collected
as specified by Congress, changes in the
numbers of units subject to the fees, and
changes in services. For example, in
reassigning services from the CMRS
Mobile category to the CMRS Messaging
category, we adjusted the estimated
payment units of both fee categories.
Moreover, as we have noted, because
each service must offset a portion of our
overhead costs, and subsidize costs not
related to its regulation, the resulting fee
will invariably exceed the payer’s direct
regulatory costs, not withstanding the
efforts by Congress and the Commission
to reduce the regulatory burden on our
licensees.

20. As noted in our FY 1997 Report
and Order, an important consideration
in utilizing a revenue ceiling is the
impact on other fee payers. Because the
Commission is required to collect a full
$162,523,000 in FY 1998 regulatory
fees, the additional revenue that would
have been collected from licensees
subject to a revenue ceiling had there
been no ceiling, needs to be collected
instead from licensees not subject to the
ceiling. Revenues from current fee
payers already offset costs attributable
to regulatees exempt from payment of a
fee or otherwise not subject to a fee
pursuant to section 9(h) of the Act or the
Commission’s rules. For example, CB
and ship radio station users, amateur
radio licensees, governmental entities,
licensees in the public safety radio
services, and all non-profit groups are
not required to pay a fee. The costs of
regulating these entities is borne by
those regulatees subject to a fee
requirement. We believe, however, that
the public interest is best served by this
methodology. To do otherwise would
subject payers in some fee categories to
unexpected major fee increases which
could severely impact the economic
well being of certain licensees.
Attachment E displays the step-by-step
process we used to calculate adjusted
revenue requirements for each fee
category for FY 1998, including the
reallocation of revenue requirements
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resulting from the application of our
revenue ceilings.?

C. The 25% Ceiling on Fees

21. After separately projecting the
revenue requirements for each service
category using data generated by our
cost accounting system, we established
a revenue ceiling no higher than 25
percent above the revenue that
regulatees would have paid if FY 1998
fees had remained at FY 1997 levels
(adjusted only for changes in volume
and the increase required by Congress).

22. SBC Communications (SBC)
argues that the 25 percent ceiling is
increasing the difference between the
fees and the costs of regulation for some
regulatees. Comcast Cellular
Communications, Inc. (Comcast) and
Small Business in Telecommunications
(SBT) argue that the 25% ceiling
unfairly results in the subsidization of
some fee payer classes by other services.

23. Capping each fee category’s
revenue requirement at no more than a
25 percent increase enables us to
continue the process of reducing fees for
services with lower costs and increasing
fees for services with higher costs in
order to close the gap between actual
costs and fees designed to recover these
costs.6 Congress in its original fee
schedule, established fee amounts for
each fee category that were to be used
until the FCC could implement an
agency-wide cost accounting system to
track costs by fee category. The
Congressional fee schedule inherently
subsidized certain services at the
expense of others. Furthermore, the
Congressional mandate to collect
significantly larger amounts in
regulatory fees each year had made it
more difficult to eliminate the
imbalances first established in the
statutory fee schedule. The full extent of
these imbalances became clear when the

5For example, PCIA has requested that we
establish a cost-increase benchmark at which point
an explanation of the increase for any affected
category must be included. A line-by-line
explanation of all accounting data is not feasible,
nor, do we believe, necessary in this item. Specific
cost accounting data is available to interested
parties upon request.

6\WWe are not suggesting that fee increases are
limited to a 25 percent increase over the FY 1997
fees. The 25 percent increase is over and above the
revenue which would be required after adjusting for
projected FY 1998 payment units and the
proportional share of the 6.56 percent increase in
the amount that Congress is requiring us to collect.
Thus, FY 1998 fees may increase more than 25
percent over FY 1997 fees depending upon the
number of payment units. We are also not
suggesting that this methodology will always result
in a continuous closing of an existing gap between
costs and fees designed to recover these costs. Since
actual costs for a fee category may increase or
decrease in consecutive years, the gap could either
close or widen depending upon whether or not
actual costs go down or up and by how much.

Commission moved to a cost-based
system in FY 1997. Thus, for FY 1997
we adopted a ceiling on fees in order to
establish a mechanism that would
smooth the transition to cost based fees.

24. As noted in our FY 1997 Report
and Order, an important consideration
in utilizing a revenue ceiling is the
impact on other fee payers. We are
required to collect a full $162,523,000 in
FY 1998 regulatory fees. The additional
revenue that would have been collected
from licensees subject to a revenue
ceiling had there been no ceiling, needs
to be collected instead from services
where increases are less than 25%.
Utilization of the 25% ceiling permits
us to close the gap between regulatory
fees and actual costs while minimizing
the potential adverse impact of
substantial fee increases. In sum, we
believe that the public interest is best
served again by adopting the 25%
ceiling.

C. Application of Cost-Based
Methodology to Determine Fee Amounts

i. Adjustment of Payment Units

25. As the first step in calculating
individual service regulatory fees for FY
1998, we adjusted the estimated
payment units for each service because
payment units for many services have
changed substantially since we adopted
our FY 1997 fees. We obtained our
estimated payment units through a
variety of means, including our licensee
data bases, actual prior year payment
records, and industry and trade group
projections. Whenever possible, we
verified these estimates from multiple
sources to ensure the accuracy of these
estimates.” Attachment B provides a
summary of how payment units were
determined for each fee category.

ii. Calculation of Revenue Requirements

26. We next multiplied the revised
payment units for each service by our
FY 1997 fee amounts in each fee
category to determine how much
revenue we would collect in FY 1998
without any change to the existing
Schedule of Regulatory Fees. The
amount of revenue we would collect is

7 Certain payment unit estimates have been
revised since release of the NPRM due to additional
or updated information obtained by the
Commission. This may result in changed fee
amounts from those proposed in the NPRM. It is
important to also note that Congress’ required
revenue increase in regulatory fee payments of
approximately seven percent in FY 1998 will not
fall equally on all fee payers because payment units
have changed in several services. When the number
of payment units in a service increase from one year
to another, fees do not have to rise as much as they
would if payment units had decreased or remained
stable. Declining payment units have the opposite
effect on fees.

approximately $171.5 million. This
amount is approximately $9 million
more than the amount the Commission
is required to collect in FY 1998. We
therefore adjusted the revenue
requirements for each fee category on a
proportional basis, consistent with
section 9(b)(2) of the Act, to obtain an
estimate of revenue requirements for
each fee category necessary to collect
the $162,523,000 amount required by
Congress for FY 1998. Attachment C
provides detailed calculations showing
how we determined the revised revenue
amount for each service.

iii. Calculation of Regulatory Costs

27. In order to utilize actual costs as
derived from our accounting system we
combined support costs and direct
costs 8 and then adjusted the results to
approximate the amount of revenue that
Congress requires us to collect in FY
1998 ($162,523,000).° In effect, we
proportionally adjusted the actual cost
data pertaining to regulatory fee
activities recorded for the period
October 1, 1996, through September 30,
1997, (FY 1997) among all the fee
categories so that total costs
approximated $162,523,000. For fee
categories where fees are further
differentiated by sub-categories, we
distributed the revenue requirements to
each sub-category. The results of these
calculations are shown in detail in
Attachment D and represent our best
estimate of actual total attributable costs
relative to each fee category and sub-
category for FY 1998. However, the fee
schedule for AM and FM radio stations
was differentiated by class of station
and population served in such a manner
as to further differentiate small stations
from larger stations.

80ne feature of the cost accounting system is that
it separately identifies direct and indirect costs.
Direct costs include salary and expenses for (a) staff
directly assigned to our operating Bureaus and
performing regulatory activities and (b) staff
assigned outside the operating Bureaus to the extent
that their time is spent performing regulatory
activities pertinent to an operating Bureau. These
costs include rent, utilities and contractual costs
attributable to such personnel. Indirect costs
include support personnel assigned to overhead
functions such as field and laboratory staff and
certain staff assigned to the Office of Managing
Director. The combining of direct and indirect costs
is accomplished on a proportional basis among all
fee categories as shown on Attachment D.

9 Congress’ estimate of costs to be recovered
through regulatory fees is generally determined at
least twelve months before the end of the fiscal year
to which the fees actually apply. As such, year-end
actual activity costs will not equal exactly the
amount Congress designates for collection in a
particular fiscal year.
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iv. Application of 25 Percent Revenue
Ceiling

28. We applied the 25% ceiling on the
increase in the revenue requirement of
each fee category (over and above the
Congressionally mandated increase in
the overall revenue requirement and the
difference in unit counts) using the
same methodology we described in
detail in our FY 1997 Report and Order.

v. Recalculation of Fees

29. Once we determined the amount
of fee revenue that it is necessary to
collect from each class of licensee, we
divided the revenue requirement by the
number of payment units (and by the
license term, if applicable, for “small”
fees) to obtain actual fee amounts for
each fee category. These calculated fee
amounts were then rounded in
accordance with section 9(b)(3) of the
Act. See Attachment E.

vi. Proposed Changes to Fee Schedule

30. We examined the results of our
calculations made in paragraphs 25-27
to determine if further adjustments of
the fees and/or changes to payment
procedures were warranted based upon
the public interest and other criteria
established in 47 U.S.C. 159(b)(3). As a
result of this review, we are adopting
the following changes to our Fee
Schedule:

a. Commercial AM & FM Radio

31. In FY 1997 we revised the
methodology for assessing radio
regulatory fees, by determining each
station’s daytime protected field
strength signal contour which was then
overlaid upon U.S. Census data to
estimate the population coverage for
each station.10 Under the FY 1997
methodology, stations with larger
populations within their protected
service area were assessed higher fees
than stations with smaller populations
within their protected service area. The
FY 1997 radio regulatory fees were also
based on the ratio between the
differences in fees assessed for different
classes of stations in the Statutory Fee
Schedule. 47 U.S.C. 159(g). We will
modify these procedures to assess
regulatory fees by calculating the

10|n FY 1997 we determined that the signal
contour for AM radio stations would be based upon
a calculated signal strength of 0.5 mV/m from the
transmitter location. For Class B FM stations the
contour was based upon a signal strength of 54
dBuV/m from the transmitter location and for Class
B1 FM stations the contour was based upon a signal
strength of 57 dBuV/m. For all other FM Classes,
a 60 dBuV/m contour was used. Attachment J
describes in detail the factors, measurements and
calculations that go into determining station signal
contours and associated population coverages.

populations within each station’s
narrower city strength service contour.
We anticipate that this methodology
will reduce the populations to be
considered for fee purposes to the
populations which most licensees
consider to be within their “core”
service area. We also will increase the
differences between fee payments for
different classes of stations with
different populations, so that stations
serving larger populations would pay a
greater share of the regulatory fee
burden.

32. We received complaints from
licensees stating that the protected field
strength contours used to calculate the
fees, overstated actual market areas and
populations served. In several instances
licensees contended that rural stations
whose contours intersected major
metropolitan areas, were assigned
populations far in excess of the
populations within their primary or
even their secondary market areas. See,
for example, letters from KTXC, dated
September 10, 1997; Music Express
Broadcasting Corporation of Northeast
Ohio, dated August 28, 1997; and
Martin Broadcasting Company, dated
August 26, 1997.

33. We also received complaints from
licensees that they could not determine
how the size of their regulatory fees
were affected by their class of station,
and that there was not a sufficient
differentiation in fees between stations
serving large populations and other
stations. Several licensees argue that
stations serving smaller populations
have paid a disproportionate share of
the regulatory fees. See letter from
Heckler Broadcasting, Inc., received
October 2, 1997; and Petition for
Reduction of Regulatory Fee filed
September 18, 1997 by Family
Communications, Inc.

34. Comments filed by 19 State
Broadcaster Associations, and by the
NAB support reliance on city grade
contours, a fee schedule which
separated stations by class and
population, and a fee schedule that
increased the differentiation between
the fees paid by stations serving larger
markets and by stations serving smaller
markets. The NAB also maintained that
specifically dividing stations by class
and population will provide a greater
understanding to individual licensees
concerning how their fees were
calculated. Finally, the NAB argued that
it is inequitable to base fees on the
number of licensees who have paid their
fees in the past and, therefore, shifting
the fee payment obligation from the
number of licensees that did not pay
their fees. The NAB urges the

Commission to adopt a broadcast fee
schedule based on the total number of
operating stations, excluding only those
stations that have documented non-
profit status.

35. In part, as a response to these
concerns and comments, the NPRM
proposed to modify the fee schedule for
FY 1998 by utilizing the same general
methodology for determining regulatory
fees as we did in FY 1997, but by
increasing the strength of the applicable
signal contours to 5 mV/m for AM radio
stations and 70 dBuV/m for FM radio
stations, their city strength service
contours. The city strength signal
contours should reduce the populations
used to assess fees to the populations
within each station’s primary local
market area.

36. The FY 1998 NPRM proposed
alternative fee schedules. In the first
schedule, we determined the population
in each station’s city strength service
contours, and then multiplied each
population served by the same ratios
between the fees for individual classes
and types of stations (AM or FM), as
established in the original Statutory Fee
Schedule to determine the weighted
population for each station in the FY
1998 Fee Schedule. See 47 U.S.C.
159(g). We then proposed to combine all
of the AM and FM stations into a single
schedule. We developed a range of fees
for the schedule by selecting a
minimum fee not lower than the AM
Construction Permit fee which we
determined to be $235, and a maximum
fee which would not place an undue
burden on any licensee. Therefore, we
proposed to set the lowest radio fee at
$250, and to increase the fees in $250
increments to $2,500 for stations serving
the largest populations. We further
proposed to retain the same number of
actual fee classifications (ten) as in our
FY 1997 Report and Order.11

37. We agree with the NAB and the
State Broadcaster Associations that
separately listing AM and FM stations
by class of station, and by increasing the
burden to be paid by the stations serving
larger populations, is more equitable.
Although that schedule would depart
from the original ratios in the statutory
fee schedule, we are authorized to
modify the schedule and implement the
following schedule which is responsive
to the concerns expressed by our
licensees. 47 U.S.C. 159(b).

11 The number of stations is not exactly divisible
by 10, leaving group 10 with five less stations than
the other groups.
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RADIO STATION REGULATORY FEES

FM classes
Population served AM class A | AM class B | AM class C | AM class D )I:\MB(;!agsLsgg B,C,Cl&
’ c2

<Z20,000 ..ot s $400 $300 $200 $250 $300 $400
20,001-50,000 ...... 750 600 300 400 600 750
50,001-125,000 .... 1,250 800 400 600 800 1,250
125,001-400,000 ..... 1,750 1,250 600 750 1,250 1,750
400,001-1,000,000 .. 2,500 2,000 1,000 1,250 2,000 2,500
51,000,000 ..oeviiiiiiiie s 4,000 3,250 1,500 2,000 3,250 4,000

38. As can be seen from the above
chart, the same class stations in
different size cities generally have
different fees, with stations serving
larger populations paying higher fees. In
addition, different class stations in the
same city generally have different fees,
with stations which provide a higher
class of service paying higher fees. The
same class stations in the same city will
have the same fee. Thus, the adopted fee
schedule achieves the objectives of
assessing fees based on class of station
and populations served, thereby
providing a fair and equitable means of
distinguishing between stations located
in metropolitan areas and in rural areas.

39. Moreover, if a licensee believes
that it has been improperly placed in a
particular fee classification group or that
it will suffer undue financial hardship
from the fee assessment, our rules
provide for waiver, reduction or deferral
of a fee as described in §1.1166 of our
rules. See 47 CFR 1.1166.

40. We also agree with the NAB that
the fee schedule should reflect the total
number of non-exempt operating
stations. We have identified those
licensees who have not paid their
regulatory fees and have requested that
they pay the fee or submit evidence
establishing that they have paid their fee
or are entitled to an exemption from the
regulatory fee. In addition, in
Assessment and Collection of
Regulatory Fees for Fiscal Year 1997,
FCC 97-384, adopted October 17, 1997,
we required licensees to submit
evidence of their non-profit status. For
FY 1998, we have made adjustments to
the number of licensees subject to fee
payment based on responses received
pertaining to non-profit status. Further,
for FY 1999, we will consider the
number of licensees who have paid their
fees, as adjusted to account for licensees
that have established their exempt
status, and to account for responses to
our letters requesting fee payments.
Moreover, it is our intention to follow
up on the FY 1998 fee payments to
again identify and collect fees from
those licensees that have not paid their

fees and to further adjust and perfect
our station counts.

41. The Commission will again inform
radio station licensees of their exact fee
obligation. A Public Notice listing each
station’s call letters, location,
population, and the required fee will be
mailed to each licensee. The same
information will also be available at our
internet web site (http://www.fcc.gov).
Interested parties may also obtain their
applicable fee amount for FY 1998 by
calling the FCC’s National Call Center at
1-888-225-5322. We have also
provided detailed payment information
for each radio station as Attachment L
to this Report and Order.

b. CMRS

42. In the NPRM, we proposed for FY
1998 fees of $.29 per unit for the CMRS
Mobile Service and $.04 per unit for the
CMRS Messaging Service. In addition,
we sought comment on how best to
assign the various CMRS services
between the two fee categories. For FY
1997, licensees authorized for operation
on broadband spectrum were subject to
payment of the CMRS Mobile Service
fee and licensees authorized for
operation on narrowband spectrum
were subject to payment of the CMRS
Messaging fee without regard to the
nature of the services actually offered.
We invited interested parties to
comment on our proposal to continue
the FY 1998 fee structure, and we
specifically invited comments on
whether licensees in the 900 MHZ
Specialized Mobile Radio (SMR) Service
were properly included in the CMRS
Mobile fee category. Further, we
tentatively proposed to include the
Wireless Communications Service in the
CMRS Wireless fee category.

43. Several interested parties filed
comments, in particular, concerning the
demarcation between the CMRS Mobile
and CMRS Messaging fee categories.
SBC Communications Inc. (SBC) urges
us to adopt only a single CMRS fee
covering all CMRS services contending
that both Congress and the Commission
intended in establishing SMRS to create
regulatory symmetry among the CMRS

services and, thereby, avoid any
competitive advantage to narrowband
PCS and SMR Services over Cellular
and broadband PCS.12 In contrast,
Paging Network, Inc. (Pagenet) supports
retention of the existing fee category
structure, but recommends adoption of
a subcategory for non-voice networks
and services within the CMRS Mobile
Service fee category which would be
subject to the same fee payment as
licensees within the CMRS Messaging
fee category.

44. Bell South, a provider of mobile
wireless data, supported by American
Mobile Telecommunications
Association (AMTA), suggests that 900
MHZ SMR licensees should be
classified in the CMRS Messaging Fee
category not the CMRS Mobile Services
Category. BellSouth WD argues that
regulatory fees should be governed by
how the service bands are
predominantly used. BellSouth WD
states that the Commission has allocated
5 MHz of spectrum in each geographic
region for 900 MHz SMR systems and
that, in practice, this spectrum is
licensed in 20 blocks, each consisting of
10 two-way 12.5 KHz paths, or 0.25
MHz per ten-channel block.13 Further,
Bell South contends that 900 MHz
SMRs do not have the capacity to
compete with true broadband systems,
lacking the amount of spectrum of those
services included in the CMRS Mobile
Fee category. Thus, Bell South WD
suggests that we either include any
license authorization providing 25 KHz
or less spectrum in the CMRS Messaging
Service category or that we establish a
third CMRS fee payment category for
systems that operate in the 900 MHz
SMR band and other services that are
allocated no more than 5 MHz of
spectrum. Small Business in
Telecommunications (SBT),
representing several SMR licensees,
argues that, because we classified
narrowband PCS, which operates on 50
KHz paired channels, in the CMRS

12|d.
13 See BellSouth WD Comments at 2.
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Messaging Service category,14 we
should clarify that all CMRS stations
which are authorized with channel
bandwidth not exceeding 50 KHz are
within the CMRS Messaging Service
category.

45. Moreover, SBT contends that we
should clarify that SMR systems and
Public Coast stations are within the
CMRS Messaging Fees category since
these stations are authorized with
substantially less channel capacity than
narrowband PCS stations. SBT also
believes that SMR licensees, which are
small businesses should receive
discounts on their fees similar to the
discounts given to small businesses in
spectrum auctions. AMTA also supports
relief for small businesses. SBC also
contends that we incorrectly included
the Rural Radio Service and the Basic
Exchange Telecommunications Radio
Service (BETRS) in the CMRS fee
category.

46. We decline to adopt suggestions to
base our fees on the predominant use of
assigned spectrum and on a licensee by
licensee basis. We are aware of no
existing records or other information
that would permit development of a
sub-category of CMRS Mobile Services
for those CMRS licensees who use
broadband spectrum to deliver CMRS
Messaging Services. Thus, adoption of
those proposals could impose upon the
licensees themselves and our staff an
undue expenditure of administrative
resources in the course of preparing the
fee payments and processing them.

47. Furthermore, we reject SBC’s
contention that all CMRS licensees
should pay the same regulatory fee. The
statutory fee schedule makes plain that
Congress in enacting the regulatory fee
program contemplated that our fee
levels would recognize the benefit of the
spectrum authorized to licensees in the
various services. 47 U.S.C. 159(g).
Furthermore, interested parties should
note that in the past our CMRS fee
schedules have adhered to Congress’
principle that our fee categories are to
be based on the authorization provided
to a licensee rather than the use a
particular licensee makes of its
authorized spectrum. Thus, we have
considered the nature of the services
offered only to the extent that service
offered on broadband spectrum and
services offered on narrowband
spectrum are subject to different
categories of fee payment.

48. While, at this time, we lack an
adequate record to modify
classifications within the CMRS fee
category, we intend to adopt shortly a
Notice of Inquiry to seek comment on

14See FY 1997 Fees Order at paragraph 61.

revisiting several of our regulatory fee
categories, including CMRS. We
encourage CMRS licensees to participate
in that proceeding by submitting
comments and supporting data.

49. Finally, we did not receive any
comments opposing our tentative
conclusion that the Wireless
Communications Service (WCS) should
be classified as a CMRS Mobile Service
and, therefore, we will classify WCS as
service within the CMRS Mobile Service
fee category. Also, we agree with SBC
that 8 20.7(a) of the rules excludes
licensees in the Rural Radio Service
from CMRS. Therefore, licensees in this
Service shall pay annual regulatory fees
under the category, GMRS/Other Land
Mobile. For FY 1998, the GMRS/Other
Land Mobile fee is $6 per license,
payable in advance for the entire license
term and at the time of application for
a new, modification or reinstatement
license. The total regulatory fee due is
$30 for a five-year license term.

c. Space Stations and Bearer Circuits
i. Geostationary Satellites

50. For FY 1997 and prior years, we
have adopted the statutory fee
schedule’s “‘per satellite” method for
assessment of fees upon licensees of
space stations. 47 U.S.C. 159(g). In the
NPRM, we proposed retaining this
approach. See FY 1998 NPRM,
Attachment F. Columbia asks that we
modify our methodology to take into
account the difference between
transponder and bandwidth capacity
that exists among different satellites.
Columbia states that its satellites are
limited to just twelve C-band
transponders, which, it contends, is
only about one-third the capacity of the
typical geostationary satellite. Further, it
argues that satellite operators benefit
from our regulation in close proportion
to its capacity because a satellite’s
commercial capacity dictates the benefit
it receives from our regulation, i.e., its
ability to generate income. Thus,
Columbia suggests that we base the
space station fees on the transponder
capacity of each satellite measured in 36
MHZ equivalent circuits.

51. Both GE Americom and Lorel
contend that the Commission engages in
little oversight once a satellite is
licensed and that application processing
costs should not be included in the
regulatory fee schedule. The costs
attributed to the regulation of
geostationary satellites are based on the
Commission’s cost accounting system
which separates application processing
costs from regulatory costs.

52. Finally, GE Americom and others
contend that any costs related to the

development of new services rather than
existing services should be treated as
overhead and recovered proportionately
from all fee payers. They also state that
high regulatory fees adversely affect the
U.S. satellite industry’s capability to
compete with foreign licensed
companies. We continue to believe that
it would be inappropriate to transfer
costs directly attributable to one
industry group to other unrelated
industries or groups. Benefits need not
be received or used by a particular
licensee to satisfy the “reasonably
related” criteria. It is enough that the
benefits are available to all. The FCC, by
statute, may only regulate costs of
domestic licensed companies and we do
not believe that our regulatory fees
substantially affect American companies
ability to compete with foreign entities.

53. After a careful review of the
arguments, we have concluded that due
to the tight collection schedule we face
at this point, as a practical matter, we
have no viable alternative other than
adoption of the fee as proposed in the
NPRM. Our action today is not intended
to prejudge any pending waiver
applications regarding these fees.
Moreover, since the calculation of
annual regulatory fees for geostationary
satellites has been a matter of dispute
for several years, we will soon issue a
Notice of Inquiry which will entertain
suggestions for alternative approaches
based on different criteria and
information. We will also ask the
satellite industry to specify the data
upon which we can base each
alternative approach and the most
feasible method for obtaining this
information.

ii. Non-Geostationary Satellites

54. In the NPRM, we proposed to
revise the fee payment requirement for
non-geostationary satellite systems by
requiring a fee payment ““‘upon the
commencement of operation of a
system’s first satellite as reported
annually pursuant to §825.142(c),
25.143(e) 25.145(g) or upon certification
of operation of a single satellite
pursuant to § 25.120(d).””15 See NPRM at
paragarph 32. In its comments,
ORBCOMM contends that we should
recover our non-geostationary space
station regulatory costs from all non-
geostationary satellite licensees rather
than only those that have launched their
initial satellites because all licensees
benefit from our policy, enforcement
and information activities and services.

55. In the past, we have not assessed
fees upon licensees of LEO systems that

15 Section 25,120(d) has been renumbered to
§25.121(d).
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do not operate at least one in-orbit space
station. Nevertheless, we believe that
ORBCOMM'’s proposal to impose a fee
on all licensees of LEO systems warrants
consideration due to developments in
satellite technology permitting the
deployment of LEO systems containing
large numbers of satellites. However,
before further considering the proposal,
we believe an opportunity for comments
by the interested parties would be
useful. Therefore, we adopt the fee as
proposed in the NPRM. Nevertheless,
we will include ORBCOMM'’s proposal
in the Notice of Inquiry we will initiate
to review various methodologies for
assessing fees in various fee categories.
This will provide an opportunity to
fully explore this proposal with input
from all affected parties.

56. Finally, we will adopt the NPRM’s
proposal to reclassify the LEO
regulatory fee category as the ““Space
Stations (Non-geostationary)” fee
category because advances in satellite
technology have made possible medium
and high orbit satellite systems
operating in non-geostationary orbits.
See NPRM at paragraph 33.

iii. Bearer Circuits

57. For FY 1997, for the first time, we
applied the international bearer circuit
fee to satellite non-common carriers
providing international bearer circuits
to end users. See FY 1997 Report and
Order at paragraphs 66—72. Previously,
we had assessed the bearer circuit fee
only upon undersea cable operators and
domestic and international common
carriers. In the NPRM, we proposed to
again assess the bearer circuit fee on
both private and common carrier
satellite providers of international
bearer circuits to end users. See FY 1998
NPRM, Attachment F.

58. Columbia, Loral, and PanAmSat
contend that assessment of the bearer
circuit fee on private satellite providers
of international bearer circuits is
unlawful. These parties state that
section 9(g) of the Communications Act
specifically limits the assessment of the
bearer circuit fee to ““carriers’”. 47 U.S.C.
159(g). Because section 3(10) of the Act
defines “‘carriers” as ‘‘common
carriers”, they contend that we are
limited to imposing the fee only on
common carriers providing
international bearer circuits. 47 U.S.C.
153(10). In addition, according to
Columbia, the intent of Congress in
including the bearer circuit fee in its
statutory fee schedule was to assure the
recovery from common carriers of the
cost of their Title Il regulation. Because
non-common carriers are not subject to
Title 11 regulation, Columbia argues that
imposition of the bearer circuit fee on

non-common carriers would result in
recovery of the costs of Title Il
regulation from entities not subject to
our Title Il jurisdiction.

59. As a separate matter, PanAmSat
states that our justification underlying
imposition of the FY 1997 bearer fee
upon non-common carrier satellite
providers was flawed because we
mistakenly believed that non-common
carrier satellite operators would offer
interconnected PSTN services in
competition with common carriers
following our elimination of the de jure
prohibition on non-common carriers for
the provision of these services. See FY
1997 Report and Order at paragraph 71.
Instead, PanAmSat contends that the
record in the pending Comsat
Dominance proceeding demonstrates
that the amount of PSTN traffic actually
carried by non-common carrier satellites
is so small as to be inconsequential from
a competitive point of view. See 60—
SAT—-ISP-97. Thus, PanAmSat,
supported by Columbia and Loral,
argues that there has been no change in
our regulation of non-common carriers
to justify, pursuant to section 9(b)(3),
subjecting non-common carrier satellites
providers to a new fee. 47 U.S.C.
159(b)(3).

60. Finally, PanAmSat contends that
to assess non-common carrier satellite
operators the international bearer circuit
fee will create a competitive disparity.
PanAmSat states that under our DISCO
Il policies, foreign-licensed satellites
now may be used to provide satellite
service in the United States. Foreign
satellite operators are not, however,
required to pay regulatory fees. See 12
FCC Rcd 24094 (1997). As a result, the
satellite systems against which U.S.-
licensed non-common carriers actually
compete will have a competitive
advantage solely as a result of having
used a foreign licensing administration.
In sum, PanAmSat asks that we not
impose the bearer circuit fee on non-
common carrier satellite operators in
order to avoid skewing competition in
the telecommunications markets by
unfairly discriminating against U.S.-
licensed service providers.

61. We disagree with Columbia, Loral
and PanAmSat that our assessment of
the bearer circuit regulatory fee on them
is unlawful. First, we disagree with their
assertion that the intent of Congress in
enacting section 9 of the
Communications Act, under which the
Commission is required to collect
annual regulatory fees, including the
bearer circuit fee at issue here, was to
recover the costs of regulating common
carriers under Title Il of the Act. Section
9(a) clearly states that the purpose of the
regulatory fees is to recover the costs of

the Commission’s enforcement
activities, policy and rulemaking
activities, user information services and
international activities. Section 9(a)
does not mention carriers or non-
carriers or impose different criteria for
each. Rather, the section requires the
Commission to collect fees designed to
recover its costs for these four general
activities and to collect those fees from
all entities that either require the
Commission to engage in those activities
or who benefit from them. As we noted
in our FY 1997 Report and Order the
Commission’s costs for Title Il
regulation are recovered from the
application fees under section 8 of the
Communications Act.

62. We further disagree with the
argument of PanAmSat that our
argument for recovering bearer circuit
fees from non-carrier providers of such
circuits is flawed. We see nothing in
section 9 that would specifically exempt
non-carriers from paying fees under
section 9. While we agree that the
Schedule of Regulatory Fees included in
section 9(g) states that we should
impose bearer circuit fees upon
‘“‘carriers,”” 16 and that section 3(10) of
the Act defines *‘carriers’ to mean
‘‘common carriers,” 17 that is not the
end of the issue. Section 9(b)(3)
empowers the Commission to amend
the Schedule of Regulatory Fees if the
Commission deems such amendment
necessary in the public interest.18 In our
1997 Report and Order we amended the
schedule of regulatory fees to impose
them upon non-carrier operators of
international satellite systems under the
terms of section 9(g)(3). The basis for
this amendment was that the non-carrier
system operators had sought and
obtained a significant expansion of the
scope of services they are permitted to
offer.19

Our DISCO Il Order also allowed
them to provide unlimited domestic
service,20 thereby increasing their
permitted service areas. Because of
these changes in their operation the
non-carrier operators of international
satellite systems impose more burdens
upon the Commission’s regulatory staff
and derive a greater benefit from such
staff’s activities, particularly its
international representation functions.

1647 U.S.C. 159(g).

1747 U.S.C. 153(10).

1847 U.S.C. 159(g)(3).

19 See FCC 97-295 at paragraph 71, June 26, 1997.

20 See 63 FR 6496 (February 9, 1997).
Amendment of the Commission’s Regulatory
Policies to Allow Non-U.S. Licensed Space Stations
to Provide Domestic and International Satellite
Service in the United States, Report and Order in
IB Docket No. 96—111, 12 FCC Rcd 24094 (1997),
62 FR 64167 (December 4, 1997).
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We concluded, therefore, that it would
be appropriate to begin to collect

regulatory fees from such operators.
63. The commenting parties do not

directly challenge the conclusions of
our FY 1997 Report and Order. At most,
PanAmSat argues that we may have
overestimated the number of circuits
such entities interconnect to the public
switched telephone network (PSTN) and
that the number is actually
“‘competitively inconsequential.” Our
decision, however, was not solely based
upon the connection of circuits to the
PSTN. The non-carrier international
satellite operators have become
substantial providers of international
private-line circuits. Such circuits are
international bearer circuits, whether or
not they are interconnected to the
PSTN. They offer substantial
competition to carrier offerings of
international bearer circuits.
Commission staff has also spent
considerable time representing non-
carrier satellite operators in
international forums. Therefore, we
continue to believe that our regulation
of these entities has sufficiently changed
so that it is now appropriate for them to
contribute to the recovery of
Commission costs through payment of
the bearer circuit fee. Finally, we find
no merit in PanAmsSat’s argument that
our imposition of bearer circuit fees on
U.S.-licensed satellite systems
discriminates in favor of foreign-owned
systems. Congress requires the
Commission to recover regulatory fees
from firms who are subject to the
Commission’s regulatory jurisdiction.
Foreign-licensed satellite systems do not
fall within Commission jurisdiction.
Therefore, they neither directly impose
burdens on the Commission’s staff nor
receive benefits from Commission
representation in international fora.

d. Interstate Telephone Service
Providers

64. In the NPRM, we proposed to
adopt the methodology for assessing
fees upon Interstate Telephone Service
Providers that we had employed in past
years. Under this methodology, carriers
calculate their fees based upon their
proportionate share of interstate
revenues using the methodology we
developed for contribution to the TRS
Fund. See Telecommunications Relay
Services, 8 FCC Rcd 5300 (1993).
However, in order to avoid imposing
upon resellers a double fee payment, we
permit carriers to remove from their
gross interstate revenue payments made
to underlying carriers for
telecommunications facilities and
services, including payments for
interstate access services.

65. SBC contends that our
methodology imposes an undue burden
upon the LECs because we permit
interexchange carriers (1XCs) to deduct
payments made to underlying common
carriers from their gross revenues while
local exchange carriers (LECs) do not
have such payments to deduct. SBC
suggests that use of end user revenues—
the same contribution base used for
Universal Service—to develop the
annual fees would alleviate that burden
and be more competitively neutral.

66. We find merit to SBC’s proposal
and, indeed, we have previously
recognized administrative advantages to
using end user revenues as opposed to
net revenues when assessing carrier
contributions.2* However, SBC is
mistaken in describing end user
revenues as more competitively neutral
than the mechanism we have proposed.
Assuming that all fees are recovered
from customers, including carrier
customers that purchase their service for

resale, retail customers would still pay
the same rates. Further, to the extent
that SBC provides services in
competition with other carriers, those
carriers would pay the same percentage
amounts as SBC when providing the
same services to the same customers.
Since modifying the fee basis would not
result in any material difference in the
rates that consumers pay, we cannot
conclude that the LEC’s pay an undue
share under our proposed methodology.

67. Interested parties should note that
we are adopting our net revenue
methodology as the fee basis for the
Interstate Telephone Service Providers
fee category again this year, in part,
because we do not yet have adequate
data to estimate total common carrier
interstate end user revenue for FY 1997.
While we could make such an estimate
using data available for the first half of
FY 1997 based on USF filings submitted
on September 1, 1997, we believe that
for FY 1998 we can make a better
calculation of net revenues using
historic data from regulatory fees as well
as published gross revenue data based
on TRS Fund filings. Thus, we expect to
revisit SBC’s proposal in the course of
developing our regulatory fees for FY
1999.

E. Schedule of Regulatory Fees

68. The Commission’s Schedule of
Regulatory Fees for FY 1998 is
contained in Attachment F of this
Report and Order.

F. Effect of Revenue Redistributions on
Major Constituencies

69. The chart below illustrates the
relative percentages of the revenue
requirements borne by major
constituencies since inception of
regulatory fees in FY 1994.

REVENUE REQUIREMENT PERCENTAGES BY CONSTITUENCIES

FY 1994 FY 1995 FY 1996 FY 1997 FY 1998

(actual) (actual) (actual) (actual) (proposal)
Cable TV Operators(Inc. CARS LiCENSES) .....covvrvieriiieiieniieaieenee e 41.4 24.0 33.4 21.8 18.1
Broadcast LICENSEES .....cccuuiiiiiiieiiiie et 23.8 13.8 14.6 141 15.3
Satellite Operators (Inc. Earth Stations) .........ccccocvveiiieeiniiee e 3.3 3.6 4.0 5.0 5.0
COMMON CAITIEIS ..ottt ettt ettt et 25.0 44.5 40.9 49.8 47.8
WIrElESS LICENSEES ....coiiiiiiiiiiie ettt 6.5 141 7.1 9.3 13.8
TOLAD ettt 100.0 100.0 100.0 100.0 100.0

G. Procedures for Payment of Regulatory
Fees

i. Installment Payments for Large Fees

70. Generally, we are retaining the
procedures that we have established for
the payment of regulatory fees. Section

21 Federal-State Joint Board on Universal Service,
Report and Order, FCC 97-157, CC Docket No. 96—

9(f) requires that we permit “payment
by installments in the case of fees in
large amounts, and in the case of small
amounts, shall require the payment of
the fee in advance for a number of years
not to exceed the term of the license
held by the payer.” See 47 U.S.C.

45, 12 FCC Rcd 8776, 9206-9209 (rel. May 8, 1997)
(Universal Service Order).

159(f)(1). Consistent with section 9(f),
we are again establishing three
categories of fee payments, based upon
the category of service for which the fee
payment is due and the amount of the
fee to be paid. The fee categories are (1)
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“standard” fees, (2) “large” fees, and (3)
“small” fees.

71. We proposed in the NPRM that
regulatees in any category of service
with a liability of $12,000 or more be
eligible to make installment payments
and that eligibility for installment
payments be based upon the amount of
either a single regulatory fee payment or
combination of fee payments by the
same licensee or regulatee. However,
statutory constraints requiring
notification to Congress prior to actual
collection of the fees prevents us from
allowing installment payments in FY
1998. The payment dates for each
regulatory fee category will be
announced by Public Notice and
published in the Federal Register
following termination of this
proceeding. However, regulatees
otherwise eligible to make installment
payments may pay their fees on the last
date that fee payments may be
submitted, as established in our Public
Notice.

ii. Annual Payments of Standard Fees

72. Standard fees are those regulatory
fees that are payable in full on an
annual basis. Payers of standard fees are
not required to make advance payments
for their full license term and are not
eligible for installment payments. As in
the past, all standard fees will be
payable in full on the date we establish
for payment of fees in their regulatory
fee category. The payment dates for each
regulatory fee category will be
announced by Public Notice and
published in the Federal Register
following termination of this
proceeding.

iii. Advance Payment of Small Fees

73. As we have in the past, we are
proposing to treat regulatory fee
payments by certain licensees as
“*small” fees subject to advance payment
consistent with the requirements of
section 9(f)(2). Advance payments will
be required from licensees of those
services that we identified would be
subject to advance payments in our FY
1994 Report and Order, and to those
additional payers set forth herein. 22

22 Applicants for new, renewal and reinstatement
licenses in the following services will be required
to pay their regulatory fees in advance: Land Mobile
Services, Microwave services, Marine (Ship)
Service, Marine (Coast) Service, Private Land
Mobile (Other) Services, Aviation (Aircraft) Service,
Aviation (Ground) Service, General Mobile Radio
Service (GMRS). In addition, applicants for
Amateur Radio Vanity Call Signs will be required
to submit an advance payment.

Payers of small fees must submit the
entire fee due for the full term of their
licenses when filing their initial,
renewal, or reinstatement application.
Regulatees subject to a payment of small
fees shall pay the amount due for the
current fiscal year multiplied by the
number of years in the term of their
requested license. In the event that the
required fee is adjusted following their
payment of the fee, the payer would not
be subject to the payment of a new fee
until filing an application for renewal or
reinstatement of the license. Thus,
payment for the full license term would
be made based upon the regulatory fee
applicable at the time the application is
filed. The effective date of the FY 1998
small fees will be announced by Public
Notice and published in the Federal
Register following termination of this
proceeding.

iv. Standard Fee Calculations and
Payment Dates

74. As noted, the time for payment of
standard fees will be published in the
Federal Register. For licensees,
permittees and holders of other
authorizations in the Common Carrier,
Mass Media and Cable Services, fees
should be submitted for any
authorization held as of October 1, 1997.
As in the past, this is the date to be used
for establishing liability for payment of
these fees since it is the first day of the
federal government’s fiscal year.

75. In the case of other regulatees
whose fees are based upon a subscriber,
unit or circuit count, the number of a
regulatees’ subscribers, units or circuits
on December 31, 1997, will be used to
calculate the fee payment.23 As in the
past, we have selected the last date of
the calendar year because many of these
entities file reports with us as of that
date. Others calculate their subscriber
numbers as of that date for internal
purposes. Therefore, calculation of the
regulatory fee as of that date will
facilitate both an entity’s computation of
its fee payment and our verification that
the correct fee payment has been
submitted.

23 Cable system operators are to compute their
subscribers as follows: Number of single family
dwellings + number of individual households in
multiple dwelling unit (apartments, condominiums,
mobile home parks, etc.) paying at the basic
subscriber rate + bulk rate customers + courtesy and
free service. Note: Bulk-Rate Customers= Total
annual bulk-rate charge divided by basic annual
subscription rate for individual households. Cable
system operators may base their count on “‘a typical
day in the last full week’ of December 1996, rather
than on a count as of December 31, 1996.

v. Minimum Fee Payment Liability

76. Regulatees whose total fee liability
amounts to less than $10, including all
categories of fees for which payment is
due by an entity, are exempted from fee
payment in FY 1998.

IV. Ordering Clause

77. Accordingly, it is ordered that the
rule changes specified herein are
adopted. It is further ordered that the
rule changes made herein will become
effective 60 days from date of
publication in the Federal Register,
except that changes to the Schedule of
Regulatory Fees, made pursuant to
section 9(b)(3) of the Communications
Act, and incorporating regulatory fees
for FY 1998, will become effective
September 13, 1998, which is 90 days
from the date of notification to
Congress. Finally, it is ordered that this
proceeding is Terminated.

V. Authority and Further Information

78. This action is taken pursuant to
sections 4(i), 4(j), 9 and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and (j) and 9
and 303(r).

79. Further information about this
proceeding may be obtained by
contacting the Fees Hotline at (202)
418-0192.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure, Communications common
carriers, Radio, Telecommunications,
Television.

Federal Communications Commission.
Magalie Roman Salas,
Secretary.

Rule Changes

For the reasons discussed in the
preamble part 1 of Title 47 of the Code
of Federal Regulations is amended as
follows:

PART 1—PRACTICE AND
PROCEDURE

1. The authority citation for part 1
continues to read as follows:

Authority: 15 U.S.C. 79 et seq.; 47 U.S.C.
151, 154(i), 154 (j), 155 225, and 303(r).

2. Section 1.1152 is revised to read as
follows:

§1.1152 Schedule of annual regulatory
fees and filing locations for wireless radio
services.
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Exclusive use services Fee
(per license) amount Address
1. Land Mobile (Above 470 MHz, Base Station & SMRS)(47
CFR, Part 90):
(a) 800 MHz, New, Renewal, Reinstatement (FCC 600) ..... $12.00 | FCC, 800 MHz, PO Box 358235, Pittsburgh, PA 15251-5235.
(b) 900 MHz, New, Renewal, Reinstatement (FCC 600) ..... 12.00 | FCC, 900 MHz, PO Box 358240, Pittsburgh, PA 15251-5240.
(c) 470-512,800,900, 220 MHz, 220 MHz Nationwide Re- 12.00 | FCC, 470-512, PO Box 358245, Pittsburgh, PA 15251-5245.
newal (FCC 574R, FCC 405A).
(d) Correspondence, Blanket Renewal, (470- 12.00 | FCC, Corres., PO Box 358305, Pittsburgh, PA 15251-5305.
512,800,900,220 MHz) (Remittance Advice, Correspond-
ence).
(e) 220 MHz, New, Renewal, Reinstatement (FCC 600) ..... 12.00 | FCC, 220 MHz, PO Box 358360, Pittsburgh, PA 15251-5360.
(f) 470-512 MHz, New, Renewal, PO Box 358810, Rein- 12.00 | FCC, 470-512, Pittsburgh, PA 15251-5810.
statement (FCC 600).
(g) 220 MHz Nationwide, New, Renewal, Reinstatement 12.00 | FCC, Nationwide, PO Box 358820, Pittsburgh, PA 15251-5820.
(FCC 600).
2. Microwave (47 CFR Pt. 101):
(a) Microwave, New, Renewal, Reinstatement (FCC 415) ... 12.00 | FCC, Microwave, PO Box 358250, Pittsburgh, PA 15251-5250.
(b) Microwave, Renewal (FCC 402R) ........cccceevieniiienienneenne 12.00 | FCC, Microwave, PO Box 358255, Pittsburgh, PA 15251-5255.
(c) Correspondence, Blanket Renewal (Microwave) (Remit- 12.00 | FCC, Corres., PO Box 358305, Pittsburgh, PA 15251-5305.
tance Advice, Correspondence).
3. Shared Use Services:
(@) Land Transportation (LT), New, Renewal, Reinstate- 6.00 | FCC, Land Trans., PO Box 358215, Pittsburgh, PA 15251—
ment (FCC 600). 5215.
(b) Business (Bus.), New, Renewal, Reinstatement (FCC 6.00 | FCC, Business, PO Box 358220, Pittsburgh, PA 15251-5220.
600).
(c) Other Industrial (Ol), New, Renewal, Reinstatement 6.00 | FCC, Other Indus., PO Box 358225 Pittsburgh, PA 15251
(FCC 600). 5225.
(d) General Mobile Radio, Service (GMRS) New, Renewal, 6.00 | FCC, GMRS, PO Box 358230, Pittsburgh, PA 15251-5230.
Reinstatement (FCC 574).
(e) Business, Other Industrial, Land Transportation, GMRS, 6.00 | FCC, Bus., Ol, LT, GMRS, PO Box 358245 Pittsburgh, PA
Renewal (FCC 574R, FCC 405A). 15251-5245.
(f) Ground, New, Renewal, Reinstatement (FCC 406) 6.00 | FCC, Ground, PO Box 358260, Pittsburgh, PA 15251-5260.
(g) Coast, New, Renewal, Reinstatement (FCC 503) .... 6.00 | FCC, Coast, PO Box 358265, Pittsburgh, PA 15251-5265.
(h) Ground, Renewal (FCC 452R) .....cccccccevevieieeeiiiieesiineennns 6.00 | FCC, Ground, PO Box 358270, Pittsburgh, PA 15251-5270.
(i) Coast, FCC, Coast Renewal (FCC 452R) ........ccccevvevvene 6.00 | PO Box 358270, Pittsburgh, PA 15251-5270.
(j) Ship, New, Renewal, Reinstatement (FCC 506) ....... 6.00 | FCC, Ship, PO Box 358275, Pittsburgh, PA 15251-5275.
(k) Aircraft, New, Renewal, Reinstatement (FCC 404) .. 6.00 | FCC, Aircraft, PO Box 358280, Pittsburgh, PA 15251-5280.
() Ship, Renewal (FCC 405B) ......c.ccccovrvervrveiineenene 6.00 | FCC, Ship, PO Box 358290, Pittsburgh, PA 15251-5290.
(m) Aircraft, Renewal (FCC 405B) ........ccccceviuiiniienieenieeineanns 6.00 | FCC, Aircraft, PO Box 358290, Pittsburgh, PA 15251-5290.
(n) Correspondence, Blanket Renewal (Bus.,OI,LT,GMRS) 6.00 | FCC, Corres., PO Box 358305, Pittsburgh, PA 15251-5305.
(Remittance Advice, Correspondence).
(o) Correspondence, Blanket Renewal (Ground) (Remit- 6.00 | FCC, Corres., PO Box 358305, Pittsburgh, PA 15251-5305.
tance Advice, Correspondence).
(p) Correspondence, Blanket Renewal (Coast) (Remittance 6.00 | FCC, Corres., PO Box 358305, Pittsburgh, PA 15251-5305.
Advice, Correspondence).
(q) Correspondence, Blanket Renewal (Aircraft) (Remit- 6.00 | FCC, Corres., PO Box 358305, Pittsburgh, PA 15251-5305.
tance Advice, Correspondence).
(r) Correspondence, Blanket Renewal (Ship) (Remittance 6.00 | FCC, Corres., PO Box 358305, Pittsburgh, PA 15251-5305.
Advice, Correspondence).
4. Amateur Vanity Call SigNS .......cccceeiiiiiiiiienene e 1.30 | FCC, Amateur Vanity, PO Box 358924, Pittsburgh, PA 15251—

5. CMRS Mobile Services (per unit)
6. CMRS Messaging Services (per unit)

.29
.04

5924,
FCC, Cellular, PO Box 358835, Pittsburgh, PA 15251-5835.
FCC, Messaging, PO Box 358835, Pittsburgh, PA 15251-5835.

1 Note that “small fees” are collected in advance for the entire license term. Therefore, the annual fee amount shown in this table must be mul-
tiplied by the 5- or 10-year license term, as appropriate, to arrive at the total amount of regulatory fees owned. It should be further noted that ap-

plication fees may also apply as detailed in 1.1102 of this chapter.
3. Section 1.1153 is revised to read as follows:

§1.1153 Schedule of annual regulatory fees and filing locations for mass media services.

Fee amount Address
I. Radio [AM and FM] (47 CFR, Part 73):
1. AM Class A
(a) <=20,000 popUlAtioN ....ccccvvereriieeiiiee e 400 | FCC, Radio, PO Box 358835, Pittsburgh, PA 15251-5835.
(b) 20,001-50,000 population ... 750
(c) 50,001-125,000 population . 1,250
(d) 125,001-400,000 population ...... 1,750
(e) 400,001-1,000,000 population ... 2,500
(f) >1,000,000 population ..........ccccceevveereeiiiienieinieeneeenns 4,000
2. AM Class B
(a) <=20,000 popuUlatioN ......cceeviriieeiiiee e 300
(b) 20,001-50,000 population ............ccoceervvvervieneenineenne 750
(c) 50,001-125,000 population . 800
(d) 125,001-400,000 population 1,250
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Fee amount Address
(e) 400,001-1,000,000 population ..........cccccecvreireeneennns 2,000
(f) >1,000,000 popuIatIoN ........eveeveeeiiiieeiiiee e 3,250
3. AM Class C
(a) <=20,000 popUlAtioN .....ccceeeeieiieeiiieeeiiee e 200
(b) 20,001-50,000 population ............ccocevrveienviineenneanne 300
(c) 50,001-125,000 population .........cccceevivreenueeeenineeenns 400
(d) 125,001-400,000 population ...... 600
(e) 400,001-1,000,000 population ... 1,000
(f) >1,000,000 population ..........cccceeeveereeniiieniiiieeneeenne 1,500
4. AM Class D
(a) <=20,000 popUIALION .......covcvieriiieiierieeie e 250
(b) 20,001-50,000 population ... 400
(c) 50,001-125,000 population ..........cccceercvververneenneanns 600
(d) 125,001—-400,000 population ...........ccccceeerveeernuneenns 750
(e) 400,001-1,000,000 population ... 1,250
(f) >1,000,000 population ................. 2,000
5. AM Construction Permit .........cccocvevveeiieniiiiienieeeesieeee 235
6. FM Classes A, B1 and C3
(a) <=20,000 popuUIALION .......covcvieriiieiienieee e 300
(b) 20,001-50,000 population ... 600
(c) 50,001-125,000 population ..........ccoceercvverveeneenneanns 800
(d) 125,001—-400,000 population ...........cccceeerueeernineeenns 1,250
(e) 400,001-1,000,000 population ... 2,000
(f) >1,000,000 popuUIAtION .....c.eeveeiveeeiiiieeiiiee e 3,250
7. FM Classes B, C, C1 and C2
(2)<=20,000 populatioN .........ccceeiiieeeiiiieeiiiie e 400
(b) 20,001-50,000 population ... 750
(c) 50,001-125,000 population . 1,250
(d) 125,001—400,000 population .........c.cceecvvervienreeninennns 1,750
(e) 400,001-1,000,000 population ........ccccceeerveeerineeenns 2,500
(f) >,000,000 population 4,000
8. FM Construction Permits 1,150
II. TV (47 CFR, Part 73) VHF Commercial:
1. Markets 1 thru 10 .....ooooiiiiiiiieeee e 37,575 | FCC, TV Branch, PO Box 358835, Pittsburgh, PA 15251-5835.
2. Markets 11 thru 25 .... 31,275
3. Markets 26 thru 50 .... 21,400
4. Markets 51 thru 100 .....cccceeeeiiiiiiiiieieee e 11,975
5. Remaining MarketS .........cccccoeieiiiiieniiie e 3,100
6. CONSLruCtion PErmitS .........ccoovvuveeeieeiiiiiirieee e 2,525
IIl. TV (47 CFR, Part 73) UHF Commercial:
1. Markets 1 thru 10 ...oocevieiiniee e 14,175 | FCC, UHF
Commercial, PO Box 358835, Pittsburgh, PA 15251-5835.
2. Markets 11 thru 25 ....oeveeeiiiiiiieeeee e 10,725
3. Markets 26 thru 50 .... 6,650
4. Markets 51 thru 100 .....cccceeeeiiiiiiiiieieee e 3,975
5. Remaining MarketS .........ccccooeeeiiieieniiie e 1,075
6. CONSLruCtion PErmitS .........ccoovvuveeeieeiiiiiirieee e 2,650
IV. Satellite UHF/VHF Commercial:
L. Al IMATKELS oveeiiiciiiee et e 1,175 | FCC Satellite TV PO Box 358835, Pittsburgh, PA 15251-5835.
2. CoNStruction PermitS .........cccooveeiiieeeniiiieeniiee e 420
V. Low Power TV, TV/FM Translator, & TV/FM Booster (47 265 | FCC, Low Power PO Box 358835, Pittsburgh, PA 15251-5835.
CFR, Part 74).
V1. Broadcast AUXINAIY ........ccccoeiierieiiiiiiiieiie e 11 | FCC, Auxiliary, PO Box 358835, Pittsburgh, PA 15251-5835.
VII. Multipoint DIiStribution ..........cccoooiiiieniiiieiiee e 260 | FCC, Multipoint, PO Box 358835, Pittsburgh, PA 15251-5835.

§1.1154 Schedule of annual regulatory charges and filing locations for common carrier services.

Fee amount Address
I. Radio Facilities:
1. Microwave (Domestic Public Fixed) .........ccccovviniiiiiennnn. $12 | FCC, Common Carrier, P.O. Box 358680, Pittsburgh, PA
15251-5680.
IIl. Carriers:
1. Interstate Telephone Service Providers (per dollar con- .0011 | FCC, Carriers, P.O. Box 358835, Pittsburgh, PA 15251-5680.

tributed to TRS Fund).

5. Section 1.1155 is revised to read as follows:

§1.1155 Schedule of regulatory fees and filing locations for cable television services.

Fee amount

Address

1. Cable Antenna Relay Service

$50

FCC, Cable, P.O. Box 358835, Pittsburgh, PA 15251-5835.
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Fee amount Address
2. Cable TV System (per subscriber) ........ccccocoiriiiiiiiiiiinicinene 44
6. Section 1.1156 is revised to read as follows:
§1.1156 Schedule of regulatory fees and filing locations for international services.
Fee amount Address
|. Radio Facilities:
1. International (HF) Broadcast .........cccccceviiienniieciiieeenee. $475 | FCC, International, P.O. Box 358835, Pittsburgh, PA 15251—
5835.
2. International Public FiXed ..........ccccceiiiieiniiieniiieeseeees 375 | FCC, International, P.O. Box 358835, Pittsburgh, PA 15251-
5835.
Il. Space Stations (Geostationary Orbit) ..........ccccooeiiiiieiiiinennns 119,000 | FCC, Space Stations, P.O. Box 358835, Pittsburgh, PA 15251~
5835.
Ill. Space Stations (Non-Geostationary Orbit) .........ccccceeviiieennee 164,800 | FCC, Space Stations, P.O. Box 358835, Pittsburgh, PA 15251~
5835.
IV. Earth Stations, Transmit/Receive & Transmit Only (per au- 165 | FCC, Earth Station, P.O. Box 358835, Pittsburgh, PA 15251
thorization or registration). 5835.
V. Carriers:
1. International Bearer Circuits (per active 64KB circuit or 6.00 | FCC, International, P.O. Box 358835, Pittsburgh, PA 15251—
equivalent). 5835.

Attachment A—Final Regulatory
Flexibility Analysis

1. As required by the Regulatory
Flexibility Act (RFA),24-25 an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated in the Notice of
Proposed Rulemaking In the Matter of
Assessment and Collection of
Regulatory Fees for Fiscal Year 1998, 63
FR 16188 (April 2, 1998). The
Commission sought written public
comments on the proposals in its FY
1998 regulatory fees NPRM, including
on the IRFA. This present Final
Regulatory Flexibility Analysis (FRFA)
conforms to the RFA, as amended.26

I. Need for and Objectives of this Report
and Order

2. This rulemaking proceeding was
initiated in order to collect regulatory
fees in the amount of $162,523,000, the
amount that Congress has required the
Commission to recover through
regulatory fees in FY 1998. The
Commission seeks to collect the
necessary amount through its revised
regulatory fees, as contained in the
attached Schedule of Regulatory Fees, in
the most efficient manner possible and
without undue burden on the public.

I1. Summary of Significant Issues
Raised by Public Comments in
Response to the IRFA

3. None.

24.25.S.C. 603.

26See 5 U.S.C. 604. The RFA, see 5 U.S.C. 601
et seq., has been amended by the Contract with
America Advancement Act (CWAAA), Pub. L. 104—
121, 110 Stat. 847 (1996). Title Il of the CWAAA
is “The Small Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA).

I11. Description and Estimate of the
Number of Small Entities to Which the
Rules will Apply

4. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the proposed rules, if adopted.2” The
RFA generally defines the term “small
entity”” as having the same meaning as
the terms “‘small business,” “small
organization,” and ““small governmental
jurisdiction.” 28 |In addition, the term
“small business” has the same meaning
as the term *'small business concern”
under the Small Business Act.29 A small
business concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (SBA).30 A small
organization is generally ‘““‘any not-for-
profit enterprise which is independently
owned and operated and is not
dominant in its field.” 31 Nationwide, as
of 1992, there were approximately
275,801 small organizations.32 “*Small

275 U.S.C. 603(b)(3).

281]d. section 601(6).

295 U.S.C. 601(3) (incorporating by reference the
definition of ““small business concern’ in 15 U.S.C.
632). Pursuant to the RFA, the statutory definition
of a small business applies “unless an agency, after
consultation with the Office of Advocacy of the
Small Business Administration and after
opportunity for public comment, establishes one or
more definitions of such term which are
appropriate to the activities of the agency and
publishes such definition(s) in the Federal Register.
5U.S.C. 601(3).

30 Small Business Act, 15 U.S.C. 632 (1996).

315 U.S.C. 601(4).

321992 Economic Census, U.S. Bureau of the
Census, Table 6 (special tabulation of data under

governmental jurisdiction’ generally
means ‘‘governments of cities, counties,
towns, townships, villages, school
districts, or special districts, with a
population of less than 50,000.” 33 As of
1992, there were approximately 85,006
such jurisdictions in the United
States.34 This number includes 38,978
counties, cities, and towns; of these,
37,566, or 96 percent, have populations
of fewer than 50,000.35 The Census
Bureau estimates that this ratio is
approximately accurate for all
governmental entities. Thus, of the
85,006 governmental entities, we
estimate that 81,600 (91 percent) are
small entities. Below, we further
describe and estimate the number of
small entity licensees and regulatees
that may be affected by the proposed
rules, if adopted.

Cable Services or Systems

5. The SBA has developed a
definition of small entities for cable and
other pay television services, which
includes all such companies generating
$11 million or less in revenue
annually.36 This definition includes
cable systems operators, closed circuit
television services, direct broadcast
satellite services, multipoint
distribution systems, satellite master
antenna systems and subscription
television services. According to the
Census Bureau data from 1992, there
were 1,788 total cable and other pay

contract to Office of Advocacy of the U.S. Small
Business Administration).

335 U.S.C. 601(5).

34U.S. Dept. of Commerce, Bureau of the Census,
1992 Census of Governments.”

351d.

3613 CFR 121.201, SIC code 4841.
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television services and 1,423 had less
than $11 million in revenue.37

6. The Commission has developed its
own definition of a small cable system
operator for the purposes of rate
regulation. Under the Commission’s
rules, a “small cable company” is one
serving fewer than 400,000 subscribers
nationwide.38 Based on our most recent
information, we estimate that there were
1,439 cable operators that qualified as
small cable system operators at the end
of 1995.39 Since then, some of those
companies may have grown to serve
over 400,000 subscribers, and others
may have been involved in transactions
that caused them to be combined with
other cable operators. Consequently, we
estimate that there are fewer than 1,439
small entity cable system operators.

7. The Communications Act also
contains a definition of a small cable
system operator, which is ““a cable
operator that, directly or through an
affiliate, serves in the aggregate fewer
than 1 percent of all subscribers in the
United States and is not affiliated with
any entity or entities whose gross
annual revenues in the aggregate exceed
$250,000,000.” 40 The Commission has
determined that there are 66,000,000
subscribers in the United States.
Therefore, we found that an operator
serving fewer than 660,000 subscribers
shall be deemed a small operator, if its
annual revenues, when combined with
the total annual revenues of all of its
affiliates, do not exceed $250 million in
the aggregate.41 Based on available data,
we find that the number of cable
operators serving 660,000 subscribers or
less totals 1,450.42 We do not request
nor do we collect information
concerning whether cable system
operators are affiliated with entities
whose gross annual revenues exceed
$250,000,000,43 and thus are unable at

371992 Economic Census Industry and Enterprise
Receipts Size Report, Table 2D, SIC code 4841 (U.S.
Bureau of the Census data under contract to the
Office of Advocacy of the U.S. Small Business
Administration).

3847 CFR 76.901(e). The Commission developed
this definition based on its determination that a
small cable system operator is one with annual
revenues of $100 million or less. Implementation of
Sections of the 1992 Cable Act: Rate Regulation,
Sixth Report and Order and Eleventh Order on
Reconsideration, 10 FCC Rcd 7393 (1995), 60 FR
10534 (February 27, 1995).

39 Paul Kagan Associates, Inc., Cable TV Investor,
Feb. 29, 1996 (based on figures for December 30,
1995).

4047 U.S.C. 543(m)(2).

411d. 76.1403(b).

42Paul Kagan Associates, Inc., Cable TV Investor,
Feb. 29, 1996 (based on figures for Dec. 30, 1995).

43We do receive such information on a case-by-
case basis only if a cable operator appeals a local
franchise authority’s finding that the operator does
not qualify as a small cable operator pursuant to

this time to estimate with greater
precision the number of cable system
operators that would qualify as small
cable operators under the definition in
the Communications Act. It should be
further noted that recent industry
estimates project that there will be a
total 66,000,000 subscribers, and we
have based our fee revenue estimates on
that figure.

8. Other Pay Services. Other pay
television services are also classified
under Standard Industrial Classification
(SIC) 4841, which includes cable
systems operators, closed circuit
television services, direct broadcast
satellite services (DBS),44 multipoint
distribution systems (MDS),45 satellite
master antenna systems (SMATYV), and
subscription television services.

Common Carrier Services and Related
Entities

9. The most reliable source of
information regarding the total numbers
of certain common carrier and related
providers nationwide, as well as the
numbers of commercial wireless
entities, appears to be data the
Commission publishes annually in its
Telecommunications Industry Revenue
report, regarding the
Telecommunications Relay Service
(TRS).46 According to data in the most
recent report, there are 3,459 interstate
carriers.4” These carriers include, inter
alia, local exchange carriers, wireline
carriers and service providers,
interexchange carriers, competitive
access providers, operator service
providers, pay telephone operators,
providers of telephone toll service,
providers of telephone exchange
service, and resellers.

10. The SBA has defined
establishments engaged in providing
“Radiotelephone Communications” and
“Telephone Communications, Except
Radiotelephone’ to be small businesses
when they have no more than 1,500
employees.48 Below, we discuss the
total estimated number of telephone
companies falling within the two
categories and the number of small

section 76.1403(b) of the Commission’s rules See 47
CFR 76.1043(d).

44 Direct Broadcast Services (DBS) are discussed
with the international services, infra.

45 Multipoint Distribution Services (MDS) are
discussed with the mass media services, infra.

46 FCC, Telecommunications Industry Revenue:
TRS Fund Worksheet Data, Figure 2 (Number of
Carriers Paying Into the TRS Fund by Type of
Carrier) (Nov. 1997) (Telecommunications Industry
Revenue).

471d.

4813 CFR 121.201, Standard Industrial
Classification (SIC) codes 4812 and 4813. See also
Executive Office of the President, Office of
Management and Budget, Standard Industrial
Classification Manual 1987).

businesses in each, and we then attempt
to refine further those estimates to
correspond with the categories of
telephone companies that are commonly
used under our rules.

11. Although some affected
incumbent local exchange carriers
(ILECs) may have 1,500 or fewer
employees, we do not believe that such
entities should be considered small
entities within the meaning of the RFA
because they are either dominant in
their field of operations or are not
independently owned and operated, and
therefore by definition not *‘small
entities” or “‘small business concerns”
under the RFA. Accordingly, our use of
the terms “‘small entities”” and “small
businesses” does not encompass small
ILECs. Out of an abundance of caution,
however, for regulatory flexibility
analysis purposes, we will separately
consider small ILECs within this
analysis and use the term “‘small ILECs”
to refer to any ILECs that arguably might
be defined by the SBA as “‘small
business concerns.” 49

12. Total Number of Telephone
Companies Affected. The U.S. Bureau of
the Census (*‘Census Bureau’’) reports
that, at the end of 1992, there were
3,497 firms engaged in providing
telephone services, as defined therein,
for at least one year.50 This number
contains a variety of different categories
of carriers, including local exchange
carriers, interexchange carriers,
competitive access providers, cellular
carriers, mobile service carriers,
operator service providers, pay
telephone operators, personal
communications services providers,
covered specialized mobile radio
providers, and resellers. It seems certain
that some of those 3,497 telephone
service firms may not qualify as small
entities or small ILECs because they are
not “independently owned and
operated.” 51 For example, a PCS
provider that is affiliated with an
interexchange carrier having more than
1,500 employees would not meet the
definition of a small business. It is
reasonable to conclude that fewer than
3,497 telephone service firms are small
entity telephone service firms or small

49See 13 CFR 121.201, SIC code 4813. Since the
time of the Commission’s 1996 decision,
Implementation of the Local Competition Provisions
in the Telecommunications Act of 1996, First
Report and Order, 11 FCC Rcd 15499, 16144-45
(1996), 61 FR 45476 (August 29, 1996), the
Commission has consistently addressed in its
regulatory flexibility analyses the impact of its rules
on such ILECs.

50U.S. Department of Commerce, Bureau of the
Census, 1992 Census of Transportation,
Communications, and Utilities: Establishment and
Firm Size, at Firm Size 1-123 (1995) (1992 Census).

51See generally 15 U.S.C. 632(a)(1).
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ILECs that may be affected by the
proposed rules, if adopted.

13. Wireline Carriers and Service
Providers. The SBA has developed a
definition of small entities for telephone
communications companies except
radiotelephone (wireless) companies.
The Census Bureau reports that there
were 2,321 such telephone companies
in operation for at least one year at the
end of 1992.52 According to the SBA’s
definition, a small business telephone
company other than a radiotelephone
company is one employing no more
than 1,500 persons.53 All but 26 of the
2,321 non-radiotelephone companies
listed by the Census Bureau were
reported to have fewer than 1,000
employees. Thus, even if all 26 of those
companies had more than 1,500
employees, there would still be 2,295
non-radiotelephone companies that
might qualify as small entities or small
ILECs. We do not have data specifying
the number of these carriers that are not
independently owned and operated, and
thus are unable at this time to estimate
with greater precision the number of
wireline carriers and service providers
that would qualify as small business
concerns under the SBA’s definition.
Consequently, we estimate that fewer
than 2,295 small telephone
communications companies other than
radiotelephone companies are small
entities or small ILECs that may be
affected by the proposed rules, if
adopted.

14. Local Exchange Carriers. Neither
the Commission nor the SBA has
developed a definition for small
providers of local exchange services
(LECs). The closest applicable definition
under the SBA rules is for telephone
communications companies other than
radiotelephone (wireless) companies.54
According to the most recent
Telecommunications Industry Revenue
data, 1,371 carriers reported that they
were engaged in the provision of local
exchange services.55 We do not have
data specifying the number of these
carriers that are either dominant in their
field of operations, are not
independently owned and operated, or
have more than 1,500 employees, and
thus are unable at this time to estimate
with greater precision the number of
LECs that would qualify as small
business concerns under the SBA’s
definition. Consequently, we estimate
that fewer than 1,371 providers of local
exchange service are small entities or

521992 Census, supra, at Firm Size 1-123.

5313 CFR 121.201, SIC code 4813.

541d.

55 Telecommunications Industry Revenue, Figure

small ILECs that may be affected by the
proposed rules, if adopted.

15. Interexchange Carriers. Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to providers of
interexchange services (1XCs). The
closest applicable definition under the
SBA rules is for telephone
communications companies other than
radiotelephone (wireless) companies.56
According to the most recent
Telecommunications Industry Revenue
data, 143 carriers reported that they
were engaged in the provision of
interexchange services.57” We do not
have data specifying the number of
these carriers that are not independently
owned and operated or have more than
1,500 employees, and thus are unable at
this time to estimate with greater
precision the number of 1XCs that
would qualify as small business
concerns under the SBA’s definition.
Consequently, we estimate that there are
fewer than 143 small entity IXCs that
may be affected by the proposed rules,
if adopted.

16. Competitive Access Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
competitive access services providers
(CAPs). The closest applicable
definition under the SBA rules is for
telephone communications companies
other than except radiotelephone
(wireless) companies.58 According to
the most recent Telecommunications
Industry Revenue data, 109 carriers
reported that they were engaged in the
provision of competitive access
services.52 We do not have data
specifying the number of these carriers
that are not independently owned and
operated, or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of CAPs that would qualify
as small business concerns under the
SBA'’s definition. Consequently, we
estimate that there are fewer than 109
small entity CAPs that may be affected
by the proposed rules, if adopted.

17. Operator Service Providers.
Neither the Commission nor the SBA
has developed a definition of small
entities specifically applicable to
providers of operator services. The
closest applicable definition under the
SBA rules is for telephone
communications companies other than

5613 CFR 121.201, SIC code 4813.

57 Telecommunications Industry Revenue, Figure
2

5813 CFR 121.201, SIC code 4813.

59 Telecommunications Industry Revenue, Figure
2.

radiotelephone (wireless) companies.0
According to the most recent
Telecommunications Industry Revenue
data, 27 carriers reported that they were
engaged in the provision of operator
services.61 We do not have data
specifying the number of these carriers
that are not independently owned and
operated or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of operator service
providers that would qualify as small
business concerns under the SBA’s
definition. Consequently, we estimate
that there are fewer than 27 small entity
operator service providers that may be
affected by the proposed rules, if
adopted.

18. Pay Telephone Operators. Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to pay telephone
operators. The closest applicable
definition under SBA rules is for
telephone communications companies
other than radiotelephone (wireless)
companies.62 According to the most
recent Telecommunications Industry
Revenue data, 441 carriers reported that
they were engaged in the provision of
pay telephone services.63 We do not
have data specifying the number of
these carriers that are not independently
owned and operated or have more than
1,500 employees, and thus are unable at
this time to estimate with greater
precision the number of pay telephone
operators that would qualify as small
business concerns under the SBA'’s
definition. Consequently, we estimate
that there are fewer than 441 small
entity pay telephone operators that may
be affected by the proposed rules, if
adopted.

19. Resellers (including debit card
providers). Neither the Commission nor
the SBA has developed a definition of
small entities specifically applicable to
resellers. The closest applicable SBA
definition for a reseller is a telephone
communications company other than
radiotelephone (wireless) companies.64
According to the most recent
Telecommunications Industry Revenue
data, 339 reported that they were
engaged in the resale of telephone
service.55 We do not have data
specifying the number of these carriers
that are not independently owned and

6013 CFR 121.201, SIC code 4813.
61 Telecommunications Industry Revenue, Figure

6213 CFR 121.201, SIC code 4813.
63 Telecommunications Industry Revenue, Figure

6413 CFR 121.201, SIC code 4813.
65 Telecommunications Industry Revenue, Figure
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operated or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of resellers that would
qualify as small business concerns
under the SBA’s definition.
Consequently, we estimate that there are
fewer than 339 small entity resellers
that may be affected by the proposed
rules, if adopted.

20. 800 Service Subscribers.66 Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to 800 service
(“toll free™) subscribers. The most
reliable source of information regarding
the number of 800 service subscribers
appears to be data the Commission
collects on the 800 numbers in use.57
According to our most recent data, at
the end of 1995, the number of 800
numbers in use was 6,987,063.
Similarly, the most reliable source of
information regarding the number of
888 service subscribers appears to be
data the Commission collects on the 888
numbers in use.8 According to our
most recent data, at the end of August
1996, the number of 888 numbers that
had been assigned was 2,014,059. We do
not have data specifying the number of
these subscribers that are not
independently owned and operated or
have more than 1,500 employees, and
thus are unable at this time to estimate
with greater precision the number of toll
free subscribers that would qualify as
small business concerns under the
SBA'’s definition. Consequently, we
estimate that there are fewer than
6,987,063 small entity 800 subscribers
and fewer than 2,014,059 small entity
888 subscribers that may be affected by
the proposed rules, if adopted.

International Services

21. The Commission has not
developed a definition of small entities
applicable to licensees in the
international services. Therefore, the
applicable definition of small entity is
generally the definition under the SBA
rules applicable to Communications
Services, Not Elsewhere Classified
(NEC).%° This definition provides that a
small entity is expressed as one with
$11.0 million or less in annual
receipts.”0 According to the Census

66 We include all toll-free number subscribers in
this category, including 888 numbers.

67 FCC, CCB Industry Analysis Division, FCC
Releases, Study on Telephone Trends, Tbl. 20 (May
16, 1996).

68 FCC, CCB Industry Analysis Division, Long
Distance Carrier Code Assignments, p. 80, Tbl. 10B
(Oct. 18, 1996).

69 An exception is the Direct Broadcast Satellite
(DBS) Service, infra.

7013 CFR 120.121, SIC code 4899.

Bureau, there were a total of 848
communications services providers,
NEC, in operation in 1992, and a total
of 775 had annual receipts of less than
$9,999 million.”1 The Census report
does not provide more precise data.

22. International Broadcast Stations.
Commission records show that there are
20 international broadcast station
licensees. We do not request nor collect
annual revenue information, and thus
are unable to estimate the number of
international broadcast licensees that
would constitute a small business under
the SBA definition. However, the
Commission estimates that only six
international broadcast stations are
subject to regulatory fee payments.

23. International Public Fixed Radio
(Public and Control Stations). There are
3 licensees in this service subject to
payment of regulatory fees. We do not
request nor collect annual revenue
information, and thus are unable to
estimate the number of international
broadcast licensees that would
constitute a small business under the
SBA definition.

24. Fixed Satellite Transmit/Receive
Earth Stations. There are approximately
3000 earth station authorizations, a
portion of which are Fixed Satellite
Transmit/Receive Earth Stations. We do
not request nor collect annual revenue
information, and thus are unable to
estimate the number of the earth
stations that would constitute a small
business under the SBA definition.

25. Fixed Satellite Small Transmit/
Receive Earth Stations. There are 3000
earth station authorizations, a portion of
which are Fixed Satellite Small
Transmit/Receive Earth Stations. We do
not request nor collect annual revenue
information, and thus are unable to
estimate the number of fixed satellite
transmit/receive earth stations may
constitute a small business under the
SBA definition.

26. Fixed Satellite Very Small
Aperture Terminal (VSAT) Systems.
These stations operate on a primary
basis, and frequency coordination with
terrestrial microwave systems is not
required. Thus, a single “blanket”
application may be filed for a specified
number of small antennas and one or
more hub stations. The Commission has
processed 377 applications. We do not
request nor collect annual revenue
information, and thus are unable to
estimate of the number of VSAT systems
that would constitute a small business
under the SBA definition.

711992 Economic Census Industry and Enterprise
Receipts Size Report, Table 2D, SIC code 4899 (U.S.
Bureau of the Census data under contract to the
Office of Advocacy of the U.S. Small Business
Administration).

27. Mobile Satellite Earth Stations.
There are two licensees. We do not
request nor collect annual revenue
information, and thus are unable to
estimate of the number of mobile
satellite earth stations that would
constitute a small business under the
SBA definition.

28. Radio Determination Satellite
Earth Stations. There are four licensees.
We do not request nor collect annual
revenue information, and thus are
unable to estimate of the number of
radio determination satellite earth
stations that would constitute a small
business under the SBA definition.

29. Space Stations (Geostationary).
Commission records reveal that there
are 46 space station licensees. We do
not request nor collect annual revenue
information, and thus are unable to
estimate of the number of geostationary
space stations that would constitute a
small business under the SBA
definition.

30. Space Stations (Non-
Geostationary). There are six Non-
Geostationary Space Station licensees,
of which only two systems are
operational. We do not request nor
collect annual revenue information, and
thus are unable to estimate of the
number of non-geostationary space
stations that would constitute a small
business under the SBA definition.

31. Direct Broadcast Satellites.
Because DBS provides subscription
services, DBS falls within the SBA-
recognized definition of “Cable and
Other Pay Television Services.” 72 This
definition provides that a small entity is
one with $11.0 million or less in annual
receipts.”3 As of December 1996, there
were eight DBS licensees. However, the
Commission does not collect annual
revenue data for DBS and, therefore, is
unable to ascertain the number of small
DBS licensees that could be impacted by
these proposed rules. Although DBS
service requires a great investment of
capital for operation, there are several
new entrants in this field that may not
yet have generated $11 million in
annual receipts, and therefore may be
categorized as small businesses, if
independently owned and operated.

Mass Media Services

32. Commercial Radio and Television
Services. The proposed rules and
policies will apply to television
broadcasting licensees and radio
broadcasting licensees.”# The SBA

7213 CFR 120.121, SIC code 4841.
7313 CFR 120.201, SIC code 4841.
74While we tentatively believe that the SBA’s
definition of ““small business” greatly overstates the
Continued
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defines a television broadcasting station
that has $10.5 million or less in annual
receipts as a small business.”5
Television broadcasting stations consist
of establishments primarily engaged in
broadcasting visual programs by
television to the public, except cable
and other pay television services.”6
Included in this industry are
commercial, religious, educational, and
other television stations.”” Also
included are establishments primarily
engaged in television broadcasting and
which produce taped television program
materials.”8 Separate establishments
primarily engaged in producing taped
television program materials are
classified under another SIC number.7®
There were 1,509 television stations
operating in the nation in 1992.80 That
number has remained fairly constant as
indicated by the approximately 1,564
operating television broadcasting
stations in the nation as of December 31,
1997.81 For 1992,82 the number of

number of radio and television broadcast stations
that are small businesses and is not suitable for
purposes of determining the impact of the proposals
on small television and radio stations, for purposes
of this Report and Order we utilize the SBA’s
definition in determining the number of small
businesses to which the proposed rules would
apply. We reserve the right to adopt, in the future,

a more suitable definition of “small business” as
applied to radio and television broadcast stations or
other entities subject to the proposed rules in this
Report and Order, and to consider further the issue
of the number of small entities that are radio and
television broadcasters or other small media
entities. See Report and Order in MM Docket No.
93-48 (Children’s Television Programming), 11 FCC
Rcd 10660, 10737-38 (1996), 61 FR 43981 (August
27, 1996), citing 5 U.S.C. 601(3).

7513 CFR 120.201, SIC code 4833.

76 Economics and Statistics Administration,
Bureau of Census, U.S. Department of Commerce,
1992 Census of Transportation, Communications
and Utilities, Establishment and Firm Size, Series
UC92-S-1, Appendix A-9 (1995) 1992 Census,
Series UC92-S-1).

771d.; see Executive Office of the President, Office
of Management and Budget, Standard Industrial
Classification Manual (1987), at 283, which
describes “Television Broadcasting Stations’ (SIC
code 4833) as:

Establishments primarily engaged in broadcasting
visual programs by television to the public, except
cable and other pay television services. Included in
this industry are commercial, religious, educational
and other television stations. Also included here are
establishments primarily engaged in television
broadcasting and which produce taped television
program materials.

781992 Census, Series UC92-S-1, at Appendix A—
9.

791d., SIC code 7812 (Motion Picture and Video
Tape Production); SIC code 7922 (Theatrical
Producers and Miscellaneous Theatrical Services)
(producers of live radio and television programs).

80 FCC News Release No. 31327 (Jan. 13, 1993);
1992 Census, Series UC92-S-1, at Appendix A-9.

81 FCC News Release, ‘“‘Broadcast Station Totals as
of December 31, 1997.”

82 A census to determine the estimated number of
Communications establishments is performed every
five years, in years ending with a ““2” or ““7"". See
1992 Census, Series UC92-S-1, at IlI.

television stations that produced less
than $10.0 million in revenue was 1,155
establishments.83 Only commercial
stations are subject to regulatory fees.
33. Additionally, the Small Business
Administration defines a radio
broadcasting station that has $5 million
or less in annual receipts as a small
business.84 A radio broadcasting station
is an establishment primarily engaged in
broadcasting aural programs by radio to
the public.85 Included in this industry
are commercial, religious, educational,
and other radio stations.86 Radio
broadcasting stations which primarily
are engaged in radio broadcasting and
which produce radio program materials
are similarly included.87 However, radio
stations which are separate
establishments and are primarily
engaged in producing radio program
material are classified under another
SIC number.88 The 1992 Census
indicates that 96 percent (5,861 of
6,127) radio station establishments
produced less than $5 million in
revenue in 1992.89 Official Commission
records indicate that 11,334 individual
radio stations were operating in 1992.90
As of December 31, 1997, Commission
records indicate that 12,27 radio
stations were operating, of which 7,465
were FM stations.® Only commercial
stations are subject to regulatory fees.
34. Thus, the proposed rules, if
adopted, will affect approximately 1,558
full power television stations,
approximately 1,200 of which are
considered small businesses.92
Additionally, the proposed rules will
affect some 12,156 full power radio
stations, approximately 11,670 of which
are small businesses.?3 These estimates

83 The amount of $10 million was used to
estimate the number of small business
establishments because the relevant Census
categories stopped at $9,999,999 and began at
$10,000,000. No category for $10.5 million existed.
Thus, the number is as accurate as it is possible to
calculate with the available information.

8413 CFR 120.201, SIC code 4832.

851992 Census, Series UC92-S-1, at Appendix A—
9.

86|d.

871d.

88|d.

89 The Census Bureau counts radio stations
located at the same facility as one establishment.
Therefore, each co-located AM/FM combination
counts as one establishment.

90 FCC News Release, No. 31327 (Jan. 13, 1993).

91 FCC News Releases, “Broadcast Station Totals
as of December 31, 1997.”

92\We use the 77 percent figure of TV stations
operating at less than $10 million for 1992 and
apply if to be 1997 total of 1558 TV stations to
arrive at 1,200 stations categorized as small
businesses.

93\We use the 96% figure of radio station
establishments with less than $5 million revenue
from the Census data and apply it to the 12,088
individual station count to arrive at 11,605
individual stations as small businesses.

may overstate the number of small
entities because the revenue figures on
which they are based do not include or
aggregate revenues from non-television
or non-radio affiliated companies. There
are also 1,952 low power television
stations (LPTV).94 Given the nature of
this service, we will presume that all
LPTV licensees qualify as small entities
under the SBA definition.

Alternative Classification of Small
Stations

35. An alternative way to classify
small radio and television stations is by
number of employees. The Commission
currently applies a standard based on
the number of employees in
administering its Equal Employment
Opportunity Rule (EEO) for
broadcasting.®s Thus, radio or television
stations with fewer than five full-time
employees are exempted from certain
EEO reporting and record keeping
requirements.96 We estimate that the
total number of broadcast stations with
4 or fewer employees is approximately
4,239.97

Auxiliary, Special Broadcast and Other
Program Distribution Services

36. This service involves a variety of
transmitters, generally used to relay
broadcast programming to the public
(through translator and booster stations)

94 FCC News Release, No. 7033 (Mar. 6, 1997).

95 The Commission’s definition of a small
broadcast station for purposes of applying its EEO
rules was adopted prior to the requirements of
approval by the SBA pursuant to section 3(a) of the
Small Business Act, 15 U.S.C. 632(a), as amended
by section 222 of the Small Business Credit and
Business Opportunity Enhancement Act of 1992,
Pub. L. 102-366, 222(b)(1), 106 Stat. 999 (1992), as
further amended by the Small Business
Administration Reauthorization and Amendments
Act of 1994, Pub. L. 103-403, 301, 108 Stat. 4187
(1994). However, this definition was adopted after
public notice and the opportunity for comment. See
Report and Order in Docket No. 18244, 23 FCC 2d
430 (1970), 35 8925 (June 6, 1970).

9 See, e.g., 47 CFR 73.3612 (Requirements to file
annual employment reports on Forms 395 applies
to licensees with five or more full-time employees);
First Report and Order in Docket No. 21474
(Amendment of Broadcast Equal Employment
Opportunity Rules and FCC Form 395), 70 FCC 2d
1466 (1979), 50 FR 50329 (December 10, 1085). The
Commission is currently considering how to
decrease the administrative burdens imposed by the
EEO rule on small stations while maintaining the
effectiveness of our broadcast EEO enforcement.
Order and Notice of Proposed Rule Making in MM
Docket NO. 96-16 (Streamlining Broadcast EEO
Rule and Policies, Vacating the EEO Forfeiture
Policy Statement and Amending Section 1.80 of the
Commission’s Rules to Include EEO Forfeiture
Guidelines), 11 FCC Rcd 5154 (1996), 61 FR 9964
(March 12, 1996). One option under consideration
is whether to define a small station for purposes of
affording such relief as one with ten or fewer full-
time employees.

97 Compilation of 1994 Broadcast Station Annual
Employment Reports (FCC Form B), Equal
Opportunity Employment Branch, Mass Media
Bureau, FCC.
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or within the program distribution chain
(from a remote news gathering unit back
to the station). The Commission has not
developed a definition of small entities
applicable to broadcast auxiliary
licensees. Therefore, the applicable
definitions of small entities are those,
noted previously, under the SBA rules
applicable to radio broadcasting stations
and television broadcasting stations.28

37. There are currently 2,720 FM
translators and boosters, 4,952 TV
translators.®® The FCC does not collect
financial information on any broadcast
facility and the Department of
Commerce does not collect financial
information on these auxiliary broadcast
facilities. We believe, however, that
most, if not all, of these auxiliary
facilities could be classified as small
businesses by themselves. We also
recognize that most translators and
boosters are owned by a parent station
which, in some cases, would be covered
by the revenue definition of small
business entity discussed above. These
stations would likely have annual
revenues that exceed the SBA maximum
to be designated as a small business
(either $5 million for a radio station or
$10.5 million for a TV station).
Furthermore, they do not meet the
Small Business Act’s definition of a
“small business concern” because they
are not independently owned and
operated.100

38. Multipoint Distribution Service
(MDS). This service involves a variety of
transmitters, which are used to relay
programming to the home or office,
similar to that provided by cable
television systems.101 In connection
with the 1996 MDS auction the
Commission defined small businesses as
entities that had annual average gross
revenues for the three preceding years
not in excess of $40 million.192 This
definition of a small entity in the
context of MDS auctions has been
approved by the SBA.103 These stations
were licensed prior to implementation
of section 309(j) of the Communications
Act of 1934, as amended, 47 U.S.C.
309(j). Licenses for new MDS facilities

9813 CFR 121.201, SIC code 4832.

99 FCC News Release, Broadcast Station Totals as
of December 31, 1996, No. 71831 (Jan. 21, 1997).

10015 U.S.C. 632.

101 For purposes of this item, MDC includes both
the single channel Multipoint Distribution Service
(MDS) and the Multichannel Multipoint
Distribution Service (MMDS).

102 See 47 CFR 1,2110 (a)(1).

103 Amendment of Part 21 and 74 of the
Commission’s Rules with Regard to Filing
Procedures in the Multipoint Distribution Service
and in the Instructional Television Fixed Service
and Implementation of Section 309(j) of the
Communications Act-Competitive Bidding, 10 FCC
Red 9589 (1995), 60 FR 36524 (July 17, 1995).

are now awarded to auction winners in
Basic Trading Areas (BTAs) and BTA-
like areas.104 The MDS auctions resulted
in 67 successful bidders obtaining
licensing opportunities for 493 BTAs. Of
the 67 auction winners, 61 meet the
definition of a small business. There are
1,573 previously authorized and
proposed MDS stations currently
licensed. Thus, we conclude that there
are 1,634 MDS providers that are small
businesses as deemed by the SBA and
the Commission’s auction rules. It is
estimated, however, that only 1,878
MDS licensees are subject to regulatory
fees and the number which are small
businesses is unknown.

Wireless and Commercial Mobile
Services

39. Cellular Licensees. Neither the
Commission nor the SBA has developed
a definition of small entities applicable
to cellular licensees. Therefore, the
applicable definition of small entity is
the definition under the SBA rules
applicable to radiotelephone (wireless)
companies. This provides that a small
entity is a radiotelephone company
employing no more than 1,500
persons.105 According to the Bureau of
the Census, only twelve radiotelephone
firms out of a total of 1,178 such firms
which operated during 1992 had 1,000
or more employees.106 Therefore, even if
all twelve of these firms were cellular
telephone companies, nearly all cellular
carriers were small businesses under the
SBA’s definition. In addition, we note
that there are 1,758 cellular licenses;
however, a cellular licensee may own
several licenses. In addition, according
to the most recent Telecommunications
Industry Revenue data, 804 carriers
reported that they were engaged in the
provision of either cellular service or
Personal Communications Service (PCS)
services, which are placed together in
the data.197 We do not have data
specifying the number of these carriers
that are not independently owned and
operated or have more than 1,500
employees, and thus are unable at this
time to estimate with greater precision
the number of cellular service carriers
that would qualify as small business
concerns under the SBA’s definition.
Consequently, we estimate that there are
fewer than 804 small cellular service

1041d. A Basic Trading Area (BTA) is the
geographic area by which the Multipoint
Distribution Service is licensed. See Rand McNally
1992 Commercial Atlas and Marketing Guide, 123rd
Edition, pp. 36—39.

10513 CFR 121.291, SIC code 4812.

1061992 Census, Series UC92-S-1, at Table 5, SIC
code 4812.

107Telecommunications Industry Revenue, Figure
2.

carriers that may be affected by the
proposed rules, if adopted.

40. 220 MHz Radio Services. Because
the Commission has not yet defined a
small business with respect to 220 MHz
services, we will utilize the SBA
definition applicable to radiotelephone
companies, i.e., an entity employing no
more than 1,500 persons.108 With
respect to 220 MHz services, the
Commission has proposed a two-tiered
definition of small business for
purposes of auctions: (1) For Economic
Area (EA) licensees, a firm with average
annual gross revenues of not more than
$6 million for the preceding three years
and (2) for regional and nationwide
licensees, a firm with average annual
gross revenues of not more than $15
million for the preceding three years.
Given that nearly all radiotelephone
companies under the SBA definition
employ no more than 1,500 employees
(as noted supra), we will consider the
approximately 1,500 incumbent
licensees in this service as small
businesses under the SBA definition.

41. Private and Common Carrier
Paging. The Commission has proposed a
two-tier definition of small businesses
in the context of auctioning licenses in
the Common Carrier Paging and
exclusive Private Carrier Paging
services. Under the proposal, a small
business will be defined as either (1) an
entity that, together with its affiliates
and controlling principals, has average
gross revenues for the three preceding
years of not more than $3 million, or (2)
an entity that, together with affiliates
and controlling principals, has average
gross revenues for the three preceding
calendar years of not more than $15
million. Because the SBA has not yet
approved this definition for paging
services, we will utilize the SBA’s
definition applicable to radiotelephone
companies, i.e., an entity employing no
more than 1,500 persons.109 At present,
there are approximately 24,000 Private
Paging licenses and 74,000 Common
Carrier Paging licenses. According to the
most recent Telecommunications
Industry Revenue data, 172 carriers
reported that they were engaged in the
provision of either paging or “other
mobile” services, which are placed
together in the data.110 We do not have
data specifying the number of these
carriers that are not independently
owned and operated or have more than
1,500 employees, and thus are unable at
this time to estimate with greater
precision the number of paging carriers

10813 CFR 121.201, SIC code 4812.
10913 CFR 121.201, SIC code 4812.

110 Telecommunications Industry Revenue, Figure
2.
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that would qualify as small business
concerns under the SBA’s definition.
Consequently, we estimate that there are
fewer than 172 small paging carriers
that may be affected by the proposed
rules, if adopted. We estimate that the
majority of private and common carrier
paging providers would qualify as small
entities under the SBA definition.

42. Mobile Service Carriers. Neither
the Commission nor the SBA has
developed a definition of small entities
specifically applicable to mobile service
carriers, such as paging companies. As
noted above in the section concerning
paging service carriers, the closest
applicable definition under the SBA
rules is that for radiotelephone
(wireless) companies,111 and the most
recent Telecommunications Industry
Revenue data shows that 172 carriers
reported that they were engaged in the
provision of either paging or “other
mobile” services.112 Consequently, we
estimate that there are fewer than 172
small mobile service carriers that may
be affected by the proposed rules, if
adopted.

43. Broadband Personal
Communications Service (PCS). The
broadband PCS spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission defined *‘small entity” for
Blocks C and F as an entity that has
average gross revenues of less than $40
million in the three previous calendar
years.113 For Block F, an additional
classification for ““very small business”
was added and is defined as an entity
that, together with their affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years.114 These regulations
defining “small entity” in the context of
broadband PCS auctions have been
approved by the SBA.115 No small
businesses within the SBA-approved
definition bid successfully for licenses
in Blocks A and B. There were 90

11113 CFR 121.201, SIC code 4812.

112 Telecommunications Industry Revenue, Figure
2.

113 See Amendment of Parts 20 and 24 of the
Commission’s Rules—Broadband PCS Competitive
Bidding and the Commercial Mobile Radio Service
Spectrum Cap, Report and Order, FCC 96-278, WT
Docket No. 96-59, paragraphs 57-60 (released June
24, 1996), 61 FR 33859 (July 1, 1996); see also 47
CFR 24.720(b).

114 See Amendment of parts 20 and 24 of the
Commission’s Rules—Broadband PCS Competitive
Bidding and the Commercial Mobile Radio Service
Spectrum Cap, Report and Order, FCC 96-278, WT
Docket No. 96-59, paragraph 60 (1996), 61 FR
33859 (July 1, 1996).

115 See, e.g., Implementation of section 309(j) of
the Communications Act—Competitive Bidding, PP
Docket No. 93-253, Fifth Report and Order, 9 FCC
Red 5532, 5581-84 (1994).

winning bidders that qualified as small
entities in the Block C auctions. A total
of 93 small and very small business
bidders won approximately 40% of the
1,479 licenses for Blocks D, E, and F.116
Based on this information, we conclude
that the number of small broadband PCS
licensees will include the 90 winning C
Block bidders and the 93 qualifying
bidders in the D, E, and F blocks, for a
total of 183 small entity PCS providers
as defined by the SBA and the
Commission’s auction rules.

44, Narrowband PCS. The
Commission has auctioned nationwide
and regional licenses for narrowband
PCS. There are 11 nationwide and 30
regional licensees for narrowband PCS.
The Commission does not have
sufficient information to determine
whether any of these licensees are small
businesses within the SBA-approved
definition for radiotelephone
companies. At present, there have been
no auctions held for the major trading
area (MTA) and basic trading area (BTA)
narrowband PCS licenses. The
Commission anticipates a total of 561
MTA licenses and 2,958 BTA licenses
will be awarded by auction. Such
auctions have not yet been scheduled,
however. Given that nearly all
radiotelephone companies have no more
than 1,500 employees and that no
reliable estimate of the number of
prospective MTA and BTA narrowband
licensees can be made, we assume, for
purposes of this IRFA, that all of the
licenses will be awarded to small
entities, as that term is defined by the
SBA.

45. Rural Radiotelephone Service. The
Commission has not adopted a
definition of small entity specific to the
Rural Radiotelephone Service.117 A
significant subset of the Rural
Radiotelephone Service is the Basic
Exchange Telephone Radio Systems
(BETRS).118 We will use the SBA’s
definition applicable to radiotelephone
companies, i.e., an entity employing no
more than 1,500 persons.11® There are
approximately 1,000 licensees in the
Rural Radiotelephone Service, and we
estimate that almost all of them qualify
as small entities under the SBA’s
definition.

46. Air-Ground Radiotelephone
Service.120 The Commission has not
adopted a definition of small entity
specific to the Air-Ground
Radiotelephone Service. Accordingly,

116 FCC News, Broadband PCS, D, E and F Block
Auction Closes, No. 71744 (released January 14,
1997).

117 The service is defined in 47 CFR 22.99.

118 BETRS is defined in 47 CFR 22.757, 22.759.

11913 CFR 121.201, SIC code 4812.

120 The service is defined in 47 CFR 22.99.

we will use the SBA'’s definition
applicable to radiotelephone companies,
i.e., an entity employing no more than
1,500 persons.121 There are
approximately 100 licensees in the Air-
Ground Radiotelephone Service, and we
estimate that almost all of them qualify
as small under the SBA definition.

47. Specialized Mobile Radio (SMR).
The Commission awards bidding credits
in auctions for geographic area 800 MHz
and 900 MHz SMR licenses to firms that
had revenues of no more than $15
million in each of the three previous
calendar years.122 |n the context of 900
MHz SMR, this regulation defining
“*small entity’’ has been approved by the
SBA; approval concerning 800 MHz
SMR is being sought.

48. The proposed fees in the NPRM
apply to SMR providers in the 800 MHz
and 900 MHz bands that either hold
geographic area licenses or have
obtained extended implementation
authorizations. We do not know how
many firms provide 800 MHz or 900
MHz geographic area SMR service
pursuant to extended implementation
authorizations, nor how many of these
providers have annual revenues of no
more than $15 million. One firm has
over $15 million in revenues. We
assume, for purposes of this I