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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Parts 900, 929, 982, and 989
[Docket No. FV97-900-1 FR]

General Regulations; Revision or
Removal of Selected Sections

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This rule revises or removes
various sections and parts from the
Code of Federal Regulations (CFR). This
rule revises the general regulations for
Federal marketing orders and
agreements covering fruits, vegetables,
and nuts by updating the subpart
regarding information collection. This
rule removes sections titled “Reserved”
from three marketing orders covering
cranberries, Oregon-Washington
hazelnuts, and California raisins,
respectively. This rule also removes two
parts from the CFR titled “‘Reserved”
that used to specify marketing orders
covering Florida grapefruit. The Florida
grapefruit orders were terminated in
1987. These changes will provide more
accurate information in the CFR and
will eliminate unnecessary CFR printing
costs.

EFFECTIVE DATE: March 5, 1998.

FOR FURTHER INFORMATION CONTACT:
Christian Nissen, Regional Manager,
Southeast Marketing Field Office,
Marketing Order Administration
Branch, F&V, AMS, USDA, P.O. Box
2276, Winter Haven, Florida 33883;
telephone (941) 299-4770, Fax: (941)
299-5169; or Anne Dec, Marketing
Order Administration Branch, AMS,
USDA, P.O. Box 96456, room 2525-S,
Washington, DC 20090-6456; telephone
(202) 720-2491, Fax: (202) 720-5698.
SUPPLEMENTARY INFORMATION: This
action is being taken as part of the
National Performance Review Program

to eliminate unnecessary regulations
and improve those that remain in force.

The Agency has determined that this
action is only administrative in nature
because it involves updating the subpart
regarding information collection to
reflect the display of current Office of
Management and Budget (OMB) control
numbers and removing references to
sections or parts that are titled
“Reserved.” This action is not subject to
the requirements of Executive Orders
12866 and 12988 or to the provisions of
the Regulatory Flexibility Act.

This rule revises or removes various
sections and parts from the CFR
concerning Federal marketing orders
and agreements for fruits, vegetables,
and nuts. This rule revises the general
regulations for such orders by updating
the subpart regarding information
collection. This rule removes sections
titled ““Reserved” from the cranberry,
hazelnut, and raisin marketing orders.
This rule also removes two parts from
the CFR that used to specify marketing
orders covering Florida grapefruit.

The Agricultural Marketing
Agreement Act of 1937 (Act) provides
authority for Federal marketing orders
for various fruits, vegetables, and nuts.
The programs are initiated by interested
industries and voted on by those in the
industries. Marketing orders are
administered locally by industry
committees with oversight by the
Secretary of Agriculture (Secretary). A
marketing order allows an industry to
solve marketing problems by
establishing grade, size, quality,
maturity, quantity and container
regulations that apply to all handlers in
the industry. Such marketing orders and
their accompanying regulations are
codified in the CFR.

The Secretary was directed by the
President, as part of a regulatory
reinvention initiative, to review all
existing regulations concerning Federal
marketing orders and other programs in
an effort to reduce regulations that may
be burdensome on industries. To meet
this initiative, regulations which need
revision or are obsolete are being
revised or removed.

Accordingly, this rule revises part 900
of the CFR which specifies general
regulations that apply to all such
marketing orders. For example, part 900
specifies procedures for promulgating
new marketing orders, petitions to
modify existing orders, and procedures

for the conduct of grower referenda for
marketing orders. Part 900 also contains
a subpart pertaining to the collection of
information under marketing orders.
Specifically, §900.601 specifies a list of
control numbers assigned to the
information collection requirements by
the Office of Management and Budget
(OMB) contained in 7 CFR parts 905
through 998 under the Paperwork
Reduction Act (PRA) of 1995. This rule
revises this section to reflect the
promulgation and termination of
marketing orders and agreements since
1987. This section is also revised to
reflect that the information collection
under 16 marketing orders has been
consolidated under the OMB control
number 0581-0178. This rule also
changes the reference to the PRA in
§8900.600 and 900.601 to reflect that
the PRA of 1980 was amended in 1995.

This rule also removes five sections
titled “‘Reserved” from the cranberry,
hazelnut, and raisin marketing orders
which are codified in parts 929, 982,
and 989, respectively. These sections,
929.16 of the cranberry order, 982.432
and 982.457 of the hazelnut order, and
989.6 and 989.211 of the raisin order,
contain no regulatory text, only the
designation ‘““Reserved.” These sections
were previously terminated in
accordance with the Act. It is not
necessary for these sections to appear in
their respective marketing orders.
Similarly, this rule removes two parts
from 7 CFR which are also titled
“Reserved.” Parts 912 and 913 of 7 CFR
used to specify two separate marketing
orders for Florida grapefruit. These two
orders were terminated in 1987 in
accordance with the Act and it is
unnecessary to designate these parts as
“Reserved.” Having these five sections
and two parts appear in each
publication of the CFR is an extraneous
use of space and removing them reduces
unwarranted printing costs.

The changes made by this rule are
purely administrative. This rule revises
a list of marketing orders to reflect
additions and terminations since the
section was last amended. This rule
makes no changes to any established
regulation. This rule also eliminates five
sections and two parts in the CFR that
contain only the word ‘““Reserved.”
There is no need for these sections or
parts to be reserved, so they are being
removed. These changes will update the
CFR to provide current information and
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delete various sections and parts that
will result in reduced CFR printing
costs.

Pursuant to 5 U.S.C. 553, it is found
and determined upon good cause that it
is unnecessary and contrary to the
public interest to give preliminary
notice or to engage in further public
rulemaking procedures prior to putting
this rule into effect and that there is
good cause for making this rule effective
less than 30 days after publication in the
Federal Register because: (1) The
changes are purely administrative in
nature and impose no regulation or
additional burden on any entity; (2) the
changes will not alter any aspect of an
existing program; and (3) no useful
purpose would be served by delaying
the effective date of this action.

List of Subjects

7 CFR Part 900

Administrative practice and
procedure, Freedom of information,

Marketing agreements, Reporting and
recordkeeping requirements.

7 CFR Part 929

Cranberries, Marketing agreements,
Reporting and recordkeeping
requirements.

7 CFR Part 982

Filberts, Hazelnuts, Marketing
agreements, Nuts, Reporting and
recordkeeping requirements.

7 CFR Part 989

Grapes, Marketing agreements,
Raisins, Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR parts 900, 912, 913,
929, 982, and 989 are amended as
follows:

PART 900—GENERAL REGULATIONS

1. The authority citation for 7 CFR
part 900, Subpart—Information
Collection continues to read as follows:

Authority: 44 U.S.C. Ch. 35.

2. In part 900, §8 900.600 and 900.601
are revised to read as follows:

§900.600 General.

This subpart shall contain such
requirements as pertain to the
information collection provisions under
the Paperwork Reduction Act of 1995.

§900.601 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

(a) Purpose. This section collects and
displays the control numbers assigned
to information collection requirements
by the Office of Management and
Budget contained in 7 CFR parts 905
through 998 under the Paperwork
Reduction Act of 1995.

(b) Display.

Current
7 CFR part where identified and described OMB con-
trol No.

905, Florida Oranges, Grapefruit Tangerines, TANQGEIOS ..ottt ettt et et e b e e sbeeenee e 0581-0094
906, Texas Oranges & Grapefruit . | 0581-0068
L o o F= B N =T T TP U PP PUPPPRRPPPPN 0581-0091
LT o To T To Fo N AV Tor= Vo (o USRS UPRUROPRRPP 0581-0078
916, California Nectarines .| 0581-0072
917, California PEAIS @nd PEACKNES ........cccuiiiiie e ittt e e e e ettt e e e e ettt e e e e e e e s e st aaeeeeeeesetataeeeeeeseasbaaeeeeeeesaaabsaseeesseassasaeaeeeessnsrnns 0581-0080
[ 2L O 11 o] ¢ TT= W 1T (1 S PSSP OUPPPTRRN 0581-0149
922, Washington Apricots ........... 0581-0095
923, Washington Sweet Cherries ............ 0581-0133
924, Washington-Oregon Fresh Prunes .. .| 0581-0134
925, S.E. CalifOrnia DESEIT GIAPES .....cieciueieiiieeeiiiteeiieteeaueteaasteeesasseeesarteaaseeteaseeeaastseeaasteeeaaseeeeassessaassesssnsseeesssseessssseessssesesssseessnseeesses 0581-0109
927, Oregon-Washington-California WINTET PEAIS ........coiiiiiiiiiiieite ettt et b et b e nab et e e e e nbeenane e 0581-0089
928, HAWAAN PAPAYAS ....c.veiiiiiiiiiitieitie ettt ettt h ettt ettt ekt e e he e e ob e e ea bt e bt e o2 bt e eb et eat e e he s e bt e ke e e bt e e he e et e e eh bt e bt e she e e he e eab et e e b e e nbeeeane e e 0581-0102
929, Cranberries Grown in Designated States 0581-0103.

[ 1O =T B =T A O 4 T 4 1RO UP PR PUPPPRRPTRPTIN 0581-0177
931, Oregon-Washington Bartlett Pears .. .| 0581-0092
L A OF 1) (o] a1 W O L= T TP P TR U PR PPRUROPRRPPIN 0581-0142
945, 1dah0-EaStern Or@QgON POTAIOES ........eiiiiiieiiiieeiiiteeseteesteeestteeesteeeestaeeeasteeeaasteeeaasteeeaseeeeasseeeaasbeeeaasbeeesnsteeeassseeeasseeesnsneeennseeesnnen 0581-0178
946, Washington Potatoes ................... 0581-0178
947, Oregon-California Potatoes .... 0581-0178
948, Colorado Potatoes .............. 0581-0178
953, Southeastern Potatoes .... 0581-0178
955, Vidalia Onions ....... 0581-0178
956, Walla Walla Onions ...... .| 0581-0178
958, 1dAN0-OrEGON ONIOMNS ......iiiiiiiiiieitie ettt bttt b ettt h et ea bt et e e o2 bt e eb et sa bt e e he e e e bt e b e e e bt e sae e et e e eb bt e b e e shs e e be e eabe et e e e sbeenbeesaneenen 0581-0178
959, SOULN TEXAS ONIONS .. ..eiiiiiiiie ettt eateee bt ettt e e ettt e e asteeeeasbeeeabbeeeaaes e e e ake e e e o ke e a2 aabe e e o s b e e a4 Re e a2 embee e 2 s ke e e 2an b e e e aab b e e e eann e e e b bneeanbneaeenbeeesanes 0581-0178
966, Florida Tomatoes .| 0581-0178
979, SOULN TEXAS MEIONS ...ttt ekt h e bt ea bt ek e o2 bt oo bt e 4 a bt oo R et oAk e e b et oAbt e e R e e ea ke e eh bt e bt e ehe e e bt e eabeebeeanbeenbeesnneennn 0581-0178
LTSN I @F=1]) {o] g g 1T [ o] s [0 T TP T RU ST PPRUROPRRPPIN 0581-0071
982, Oregon-Washington Hazelnuts .| 0581-0178
984, CAlIfOINIA WAINULS ....ooieiiii ittt ettt e e ettt e e ettt e e s 2t e e e e ahe e e e o ts e e e anbe e e e ambe e e e ae e e e ambe e e 2 s beee2anbeeeemsbe e e eaneeeesbeeeanteeaeanseeasanen 0581-0178
LSS TS oT=T= T 11110 O 1 T TP P PO UUPTTOUPPRRPPRPN 0581-0065
987, California Dates ..... 0581-0178
989, California Raisins ............. 0581-0178
993, California Dried PrUNES .........cccoiiiiiiiiiiieei et 0581-0178
997, Domestic Peanuts Not Covered Under the Peanut Marketing AQreEmMENT .........cooiiiiiiiiiiiiiii ettt 0581-0163
998, Domestic Peanuts Covered Under the Peanut Marketing AGre@mMENT .........cooiiiiiiiiiiiienie et 0581-0067
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PARTS 912-913—[REMOVED)]

3. Under the authority of 7 U.S.C.
1621-1627, parts 912 and 913 are
removed.

PART 929—[AMENDED]
4. The authority citation for 7 CFR
part 929 continues to read as follows:
Authority: 7 U.S.C. 601-674.

§929.16 [Removed]
5. In part 929, §929.16 is removed.

PART 982—[AMENDED]

6. The authority citation for 7 CFR
part 982 continues to read as follows:

Authority: 7 U.S.C. 601-674.

§8982.432 and 982.457 [Removed]

7. In part 982, §8§982.432 and 982.457
are removed.

PART 989—[AMENDED]

8. The authority citation for 7 CFR
Part 989 continues to read as follows:

Authority: 7 U.S.C. 601-674.

88989.6 and 989.211 [Removed]

9. In part 989, §8989.6 and 989.211
are removed.

Dated: February 20, 1998.
Robert C. Keeney,

Deputy Administrator, Fruit and Vegetable
Programs.

[FR Doc. 98-5545 Filed 3-3-98; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Parts 2 and 3

[Docket No. 95-078-3]

RIN 0579-AA74

Humane Treatment of Dogs and Cats;
Temperature Requirements

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are amending the
regulations for the humane treatment of
animals under the Animal Welfare Act
by revising certain requirements
pertaining to climatic conditions. We
are clarifying the current temperature
requirements for dogs and cats in
indoor, sheltered, and mobile and
traveling housing facilities, in primary
conveyances used for transportation,
and in the animal holding areas of
terminal facilities. We are also requiring

that any animal covered by the Animal
Welfare Act shall never be exposed to
combinations of temperature, humidity,
and time that would adversely affect the
animal’s health and well-being, taking
into consideration the animal’s health
status, age, breed, or any other pertinent
factor. When climatic conditions
present a threat to an animal’s health or
well-being, appropriate measures must
be taken to alleviate the impact of those
conditions. This action will help ensure
that animals protected by the Animal
Welfare Act are maintained in climatic
conditions conducive to the animals’
health and well-being.

EFFECTIVE DATE: April 3, 1998.

FOR FURTHER INFORMATION CONTACT: Mr.
Stephen Smith, Staff Animal Health
Technician, REAC, APHIS, suite 6D02,
4700 River Road Unit 84, Riverdale, MD
20737-1234, (301) 734-4972, or e-mail:
snsmith@aphis.usda.gov.
SUPPLEMENTARY INFORMATION:

Background

Under the Animal Welfare Act
(AWA)(7 U.S.C. 2131 et seq.), the
Secretary of Agriculture is authorized to
promulgate standards and other
requirements governing the humane
handling, housing, care, treatment, and
transportation of certain animals by
dealers, research facilities, exhibitors,
and carriers and intermediate handlers.
The Secretary has delegated the
responsibility for enforcing the AWA to
the U.S. Department of Agriculture’s
(USDA) Animal and Plant Health
Inspection Service (APHIS). Regulations
established under the AWA are
contained in 9 CFR parts 1, 2, and 3.
Parts 1 and 2 contain definitions and
general requirements, and part 3
contains specific standards for the care
of animals. Subpart A of 9 CFR part 3
contains requirements specifically
pertaining to dogs and cats.

OnJuly 2, 1996, we published in the
Federal Register (61 FR 34386—-34389,
Docket No. 95-078-1) a proposal to
amend the regulations in subpart A of
9 CFR part 3 by removing the option for
facilities to use tethering as a means of
primary enclosure for dogs and revising
the temperature requirements for
indoor, sheltered, and mobile and
traveling housing facilities, for primary
conveyances used in transportation, and
for the animal holding areas of terminal
facilities to require that the ambient
temperature must never exceed 90 °F
(32.2 °C) when dogs or cats are present.
This proposal was based, in part, on the
recommendations and opinions
expressed at three public meetings our
agency hosted in 1996 to gather
information on the regulations that

apply to the care of dogs and cats in the
commercial pet trade. In addition, our
experience in AWA enforcement led us
to conclude that continuous
confinement of dogs by tethers is
inhumane and that a maximum
temperature restriction was needed for
the care of dogs and cats in certain
circumstances because there have been
incidents in which dogs or cats exposed
to extremely high temperatures during
air travel died or were seriously harmed.

We solicited comments concerning
our proposal for 60 days ending
September 3, 1996. We received 54
comments by that date. After reviewing
the comments, we decided to publish a
final rule regarding tethering and
reconsider the temperature
requirements. The final rule regarding
tethering (62 FR 43272—-43275, Docket
No. 95-078-2) was published August
13, 1997. Therefore, this document
concerns only the part of the proposal
concerning temperature requirements
for dogs and cats.

Forty-two of the 54 comments
received on the proposed rule addressed
the proposed temperature requirements
for dogs and cats. These comments were
from dog dealers; associations
representing the pets, transportation,
animal feed, and biomedical research
industries; pharmaceutical companies;
humane organizations; a Federal
government agency; a veterinarian; and
other interested individuals. A few of
the comments generally supported the
proposal; the majority generally
opposed it. Comments on the proposed
rule itself are discussed below;
comments on the potential economic
effects of the proposed rule and on the
Initial Regulatory Flexibility Analysis
that was included in the proposed rule
are discussed in the section of this
document that pertains to Executive
Order 12866 and the Regulatory
Flexibility Act.

The issue raised by the most number
of commenters was that the proposal
appeared to be unfounded and that any
proposed change to the AWA
temperature requirements should be
based on hard data supporting the need
for the proposed change. This concern
was expressed both by commenters who
were opposed and commenters who
were unopposed to the proposed rule.
Several commenters mentioned the
need for APHIS to consider two sources
of relevant information: the
recommendations regarding temperature
requirements made at the three public
meetings hosted by our agency in 1996
and from a study commissioned by our
agency and the Federal Aviation
Administration (FAA) regarding the
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climatic conditions in cargo holds of
various aircraft commonly used to
transport animals.

One commenter disagreed with the
suggestion that we had insufficient data
upon which to base the proposed rule.
The commenter stated that Congress has
been concerned about the safety of
animals being transported by the
airlines since 1976 and that, at one of
the APHIS public meetings, several
humane organizations reported
receiving frequent complaints from the
public regarding animal deaths during
air transit. Conversely, another
commenter stated that, while a few
participants at the public meetings
suggested that there have been
numerous such incidents of animal
deaths, no evidence was produced, and
many participants did not agree with
these assertions. One commenter
requested documented evidence of such
incidents, and we have provided
information directly to the commenter
regarding the cases APHIS has had
against the major airlines in recent
years.

We are not aware of any scientific
research that has been done that shows
that the health and well-being of dogs
and cats is seriously compromised at
temperatures exceeding 90 °F. In fact,
we believe that such a finding is
unlikely because of the varying
tolerances dogs and cats have to
temperature extremes at different ages,
the wide variety of dog breeds that have
been developed over centuries for
different purposes, including
acclimation to different climates, and a
host of other variables. As stated in the
proposed rule, our belief that
temperatures exceeding 90 °F can be
harmful to dogs and cats was based on
our experience in AWA enforcement
and on the information gathered from
the three public meetings. (We have not
received the final report of the study on
cargo holds commissioned by our
agency and the FAA.) Despite a lack of
hard data regarding a specific safe
maximum temperature, our experience
in regulating the care of dogs and cats
and available information led us to
believe that the current AWA
temperature requirements were not
adequate to ensure the well-being of
dogs and cats in the commercial pet
trade and that a maximum temperature
limit was needed.

The majority of the commenters were
opposed to the establishment of a 90-°F
limit for the care of dogs and cats in
indoor and sheltered housing facilities
and in primary conveyances used for
transportation. Their numerous reasons
included the following: That the
proposed 90-°F limit would be

unnecessarily restrictive because
animals can adjust to temperature
changes; that there is a lack of evidence
that exposure of healthy adult dogs to
temperatures in excess of 90 °F for
limited periods of time is inhumane if
the dogs are provided adequate
ventilation and are shielded from the
sun; and that the 90-°F limit was too
high in that it would be insufficient for
safeguarding the health and lives of
dogs and cats in the circumstances
covered in the proposal. Two
commenters stated that the limit should
be 85 °F, and one commenter thought
the limit should be 80 °F. Several
commenters stated that, by itself,
temperature is a poor indicator of
comfort or stress and that other factors,
such as humidity, airflow, length of
exposure, and breed, hair coat, age,
weight, health status, and acclimation of
the animal, need to be considered in
evaluating whether an animal is being
exposed to significantly stressful
conditions.

A couple of commenters stated that
care and treatment issues such as
appropriate temperature levels cannot
be effectively regulated by a single
standard and should be left up to
responsible veterinary evaluation and
discretion. A few dealers stated that the
proposed rule was unnecessary because
people in the pet profession know how
to care for animals and have a financial
stake in ensuring their well-being.
Several commenters stated that the
current regulations pertaining to
temperature requirements are sufficient
for ensuring the health and well-being
of dogs and cats, if the regulations are
properly enforced. One commenter
indicated that APHIS should not change
the regulations pertaining to dog and cat
dealers and instead should concentrate
on enforcing temperature requirements
for dogs and cats in transit by airlines.

Several commenters took issue with
the lack of flexibility in the proposed
rule in that, as written, temperatures
must “never”’ rise above 90 °F when
dogs or cats are present. The
commenters stated that a power failure
occurring on a hot day could cause the
temperature to rise above that level even
in facilities with air conditioning, and
then those facilities would be out of
compliance with the proposed
requirement. In addition, several
commenters stated that this lack of
flexibility would make it practically
impossible at certain times of the year
in most U.S. airport cities for pets to be
shipped on aircraft because it is not
feasible to assume that animals in air
transit would ““never” be exposed to
temperatures exceeding 90 °F. Many
commenters expressed concern that the

lack of flexibility in the proposed rule
could cause the airlines to establish an
embargo on shipping animals. One
commenter suggested that, if an upper
temperature limit is to be established, it
would be better to give a time limit for
the animals to be exposed to that
temperature rather than mandate that
the temperature shall “never” exceed
that level when dogs or cats are present.

We have carefully considered all of
these comments and have decided that
many of the concerns expressed have
merit. We agree with the commenters
that factors such as humidity and length
of exposure, and age, breed, health
status, and acclimation of the animal
must all be considered in establishing a
safe temperature range for a particular
animal. Moreover, we agree that a
prohibition on allowing dogs and cats in
the circumstances covered by the
proposal to be exposed to temperatures
exceeding 90 °F for even a minimal
amount of time under extenuating
circumstances is neither feasible nor
necessary; while many dogs or cats in
the circumstances covered by the
proposal might suffer at temperatures
exceeding 90 °F for an extended period
of time, few dogs or cats would not be
able to withstand such temperatures for
a limited period.

We have decided that setting a
maximum temperature limit—whether
it be 90 °F or any other temperature—
for the care of dogs and cats in the
circumstances described in the
proposed rule would not achieve our
goals for establishing a sound
temperature policy for these animals
and would place an unnecessary burden
on the regulated industry. Moreover,
establishing a single maximum
temperature that could be used to
ensure the health and well-being of all
dogs and cats covered by the AWA in
indoor, sheltered, and mobile or
traveling housing facilities, in primary
conveyances used for transportation,
and in the animal holding areas of
terminal facilities, and still be realistic
for the industry to achieve, would be
very difficult because too many
variables are involved.

Instead, after carefully reviewing the
comments received and further
analyzing the current temperature
requirements for dogs and cats in 9 CFR
parts 2 and 3, we have decided that we
basically agree with the commenters
who stated that the current regulations
are sufficient to protect the health and
well-being of dogs and cats in the
commercial pet trade. The incidents
mentioned in the proposed rule in
which animals died or were seriously
harmed after having been exposed to
extremely high temperatures during air
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travel were the result of human error—
not a lack of adequate governing
regulations. All such cases of animal
neglect have been successfully
prosecuted based on the current
regulations. However, we agree with
opinions expressed at the public
meetings on the care of dogs and cats in
the commercial pet trade that the
regulations pertaining to temperature
requirements could and should be
clarified and improved.

The current regulations for the care of
dogs and cats in indoor, sheltered, and
mobile or traveling housing facilities, in
primary conveyances used for
transportation, and in the animal
holding areas of terminal facilities state
that, among other things, the ambient
temperature must not fall below 45 °F
or rise above 85 °F for more than 4
consecutive hours when dogs or cats are
present (9 CFR 3.2(a), 3.3(a), 3.5(a), and
3.15(e)). (For primary conveyances used
for transportation, this requirement
applies only during surface
transportation.) The current regulations
regarding the handling of dogs or cats to
or from a primary conveyance or a
terminal facility state that, among other
things, the dogs or cats must not be
exposed to an ambient temperature
above 85 °F (29.5 °C) for a period of
more than 45 minutes. We are
concerned that some regulated parties
have assumed that compliance with
these temperature requirements is all
that is required to ensure compliance
with the AWA temperature
requirements for dogs and cats in the
circumstances just described. However,
9 CFR parts 2 and 3 include several
other temperature and handling
requirements that are also applicable to
these animals.

Additional temperature requirements
in 9 CFR parts 2 and 3 pertaining to
dogs and cats in the circumstances
covered by the proposed rule state that
“‘dogs and cats must be sufficiently
heated and cooled when necessary to
protect [them] from temperature
extremes and to provide for their health
and well-being” (§83.2(a), 3.3(a), and
3.5(a)), “[d]uring air transportation, dogs
and cats must be held in cargo areas that
are heated or cooled as necessary to
maintain an ambient temperature that
ensures the health and well-being of the
dogs and cats” (8§ 3.15(d)), “[d]uring
surface transportation, auxiliary
ventilation, such as fans, blowers or air
conditioning, must be used in any
animal cargo space containing live dogs
or cats when the ambient temperature
within the animal cargo space reaches
85 °F (29.5 °C)” (8 3.15(¢)), and
“handling of all animals shall be done

. . ina manner that does not cause

trauma, overheating, excessive cooling,
behavioral stress, physical harm, or
unnecessary discomfort” (88§ 2.38(f)(1)
and 2.131(a)(1)).

The regulations that state that the
ambient temperature must never rise
above 85 °F for more than 4 consecutive
hours (commonly referred to as the *‘4-
hour rule’), or more than 45 minutes in
the case of dogs or cats being
transported to or from a primary
conveyance or terminal facility, do not
override these additional temperature
requirements. Consequently, a person
responsible for the care of an animal
that died from exposure to high
temperatures might have been in
compliance with the ““4-hour rule” but
would have been in violation of the
other temperature and handling
requirements in 9 CFR parts 2 and 3 by
not ensuring that the animals were
cooled as necessary to provide for their
well-being. In other words, the AWA
regulations require that an individual
responsible for a dog or cat’s care must
take measures to ensure the animal’s
well-being regardless of whether the
temperature is 85 °F or some
temperature in excess of 85 °F. While
some dogs and cats can easily withstand
temperatures exceeding 85 °F for
relatively long periods of time, other
dogs and cats could be in danger at such
temperatures for a relatively short
period, especially with high humidity
levels. Therefore, in this final rule, we
are clarifying that the ““4-hour rule”
does not preclude the need to comply
with the other temperature and
handling requirements in 9 CFR parts 2
and 3. We are adding to 88 3.2(a), 3.3(a),
3.5(a), 3.15(e), 3.18(d), and 3.19(a)(1)
and (3) the following sentence: “The
preceding requirements are in addition
to, not in place of, all other
requirements pertaining to climatic
conditions in parts 2 and 3 of this
chapter.”

In addition, because we agree with the
many commenters who stated that
humidity is an important factor in
determining an animal’s ability to
withstand heat, we are also adding a
new regulation regarding humidity
levels that will apply to all animals
covered by the AWA and making some
minor changes to part 3 regarding
humidity as it affects dogs and cats in
the commercial pet trade. It is generally
recognized that high temperatures with
low humidity are less dangerous and
more comfortable for humans and
animals than high temperatures and
high humidity. As stated above,
individual animals can withstand high
temperatures or high temperatures
combined with high humidity for
different lengths of time. Therefore, we

are adding to the handling regulations
in §2.131 new requirements that pertain
to climatic conditions. The new
regulations specify that, when climatic
conditions, such as extreme
temperatures and humidity levels,
present a threat to an animal’s health or
well-being, appropriate measures must
be taken to alleviate the impact of those
conditions. Moreover, at no time may an
animal be exposed to a combination of
temperature, humidity, and time that
would present a threat to the animal’s
health and well-being, taking into
consideration such factors as the
animal’s health status, age, breed, and
temperature acclimation.

We believe these changes to the
regulations are more realistic for the
commercial pet and transportation
industries to achieve than the proposed
90-°F limit and actually better convey
our goals for a sound temperature policy
for dogs, cats, and other animals
covered by the AWA.

Other Comments on the Proposed Rule

Several commenters stated that
applying the proposed requirement to
indoor and sheltered primary enclosures
but not to outdoor primary enclosures is
contradictory and discriminatory. One
commenter agreed that the proposed
temperature requirement should not
apply to outdoor facilities but stated
that the proposed rule should also not
apply to animals in sheltered facilities
with unobstructed access to an outdoor
run. A couple of commenters expressed
concern that the proposal implied that
the USDA endorses outdoor facilities for
dogs and cats over indoor facilities
because one of the alternatives listed in
the proposal for dog and cat dealers to
gain compliance with the proposed
requirement was for them to establish
outdoor shelters.

We did not mean to imply that we
believe outdoor primary facilities for
dogs and cats are preferable to indoor
facilities. In regard to preventing stress
from high temperatures, we continue to
believe that outdoor shelters and runs
provide dogs and cats with access to
fresh air, air movement (breezes and
winds), shade (required by the
regulations), and other climatic and
environmental factors that help to
alleviate stress from high temperatures.
Therefore, we believe that temperatures
in excess of 85 °F are more comfortable
outdoors than indoors, if auxiliary
ventilation is not provided indoors. We
do not recommend the use of outdoor
facilities over indoor facilities for dogs
and cats.

Two commenters said that USDA
should expand the proposed rule to deal
with minimum temperatures as well as
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maximum temperatures and should
disallow animals in the circumstances
covered by the proposed rule to ever be
exposed to temperatures below 50 °F.
One commenter further stated that
infant animals in the circumstances
covered by the proposed rule should
never be subjected to temperatures less
than 65 °F.

The current temperature requirements
that apply to indoor housing facilities
state, among other things, that ‘“‘[w]hen
dogs or cats are present, the ambient
temperature in the facility must not fall
below 50 °F (10 °C) for dogs and cats not
acclimated to lower temperatures, for
those breeds that cannot tolerate lower
temperatures without stress or
discomfort (such as short-haired
breeds), and for sick, aged, young, or
infirm dogs and cats, except as
approved by the attending veterinarian.
Dry bedding, solid resting boards, or
other methods of conserving body heat
must be provided when temperatures
are below 50 °F (10 °C). The ambient
temperature must not fall below 45 °F
(7.2 °C) for more than 4 consecutive
hours when dogs or cats are present
* % *(8§3.2(a)). These temperature
requirements are the same as those for
sheltered and mobile or traveling
housing facilities. The temperature
requirements for primary conveyances
and terminal facilities state, among
other things, that the ambient
temperature may not fall below 45 °F
(7.2 °C) for a period of more than 4
hours when dogs or cats are present.
The temperature requirements regarding
transporting dogs or cats to or from
terminal facilities and primary
conveyances state, among other things,
that the ambient temperature must not
fall below 45 °F (7.2 °C) for a period of
more than 45 minutes, unless the
animal is accompanied by a certificate
of acclimation to lower temperatures as
provided in §3.13(e).

The sentence described previously
that is being added through this final
rule to several sections in 9 CFR part 3
to clarify that the ““4-hour rule” does not
preempt the other temperature and
handling requirements also pertains to
minimum temperatures. We believe that
the current temperature requirements
regarding specific minimum
temperature levels, in conjunction with
the current AWA regulations that
pertain to temperature in general and
the changes resulting from this final
rule, are sufficient to protect dogs and
cats in the circumstances covered by the
proposal from adverse exposure to cold
temperatures.

One commenter questioned whether
there is evidence that airlines routinely
have monitored or will monitor the

temperatures in cargo holds and how
APHIS would monitor the temperature
of cargo holds during flight. Another
commenter stated that airlines should
be required to ascertain current
temperatures at all transfer points and
destinations for animals being
transported and not permit shipment if
the temperatures are outside the
requirements.

For the airlines or any other regulated
entity to ensure compliance with the
AWA temperature requirements for dogs
and cats, monitoring the animals they
are transporting is more important than
taking temperature readings. As such,
the current requirements pertaining to
air transportation of dogs and cats state,
among other things, that *“[d]uring air
transportation of dogs or cats, it is the
responsibility of the carrier to observe
the dogs or cats as frequently as
circumstances allow, but not less than
once every 4 hours if the animal cargo
area is accessible during flight. If the
animal cargo area is not accessible
during flight, the carrier must observe
the dogs or cats whenever they are
loaded and unloaded and whenever the
animal cargo space is otherwise
accessible to make sure they have
sufficient air for normal breathing, that
the animal cargo area meets the heating
and cooling requirements of § 3.15(d),
and that all other applicable standards
of this subpart are being complied with
* * *7 (9 CFR 3.17(b)).

We believe that these current
requirements, in conjunction with the
AWA regulations discussed previously
that pertain to temperature in general, as
well as the new requirement being
added to 9 CFR part 2 through this final
rule, are sufficient to ensure the health
and well-being of animals during air
transport. In regard to requiring the
airlines to ascertain temperatures at
transfer points and refusing to transport
animals if the temperatures are outside
the appropriate range, the airlines can
and do refuse to ship animals if there is
any question as to whether an
individual animal could be transported
safely. However, we do not agree that
obtaining temperatures at transfer points
prior to departure is necessary. The
outside temperature at an airport is
irrelevant if efforts are made to keep the
animals sufficiently heated or cooled to
ensure their well-being while in the
cargo hold of the airplane on the tarmac
and while the animals are being
transported to or from the airplane or
terminal facility.

One commenter stated in regard to
§3.15(d) that, “if it is required that the
passenger cabin of an airplane be
pressurized at 8,000 feet and less, then
the cargo hold in which animals are

transported must also be pressurized.”
We have made no change in response to
this comment because aircraft cargo
holds that contain animals are
pressurized the same as passenger
cabins.

One commenter suggested that the
proposed rule could benefit from a
definition of the term “terminal
facilities” in 9 CFR, part 1. We believe
that this term is self-explanatory, and,
consequently, have made no change to
the regulations in response to this
comment.

One commenter stated that USDA
should mandate that airlines (1) advise
passengers who have lost an animal on
a flight that they should file a complaint
with USDA, and (2) advise USDA
themselves of such incidents. The
commenter maintained that the data
obtained from such reporting would
better enable USDA to learn precisely
which aircraft and which cargo holds
present the greatest risks to animals.
Another commenter further stated that
carriers and intermediate handlers
should be required to notify APHIS
within 24 hours of the death of an
animal being transported and should be
required to maintain an annual report
on the transportation of companion
animals to include (1) the total number
of animals shipped, and (2) the total
number of injuries, fatalities, and losses.
The commenter had additional
recommendations regarding establishing
requirements under the AWA intended
to ensure the safety of animals in air
transit.

We believe that the statistics the
commenters recommended we obtain
could be informative but question the
true value of having such data.
Specifically, we question whether
having it would necessarily improve our
enforcement of the AWA and whether
any benefit gained from such data
would be worth the paperwork burden
that would be placed on the regulated
industry and the information collection
burden that would be placed upon our
agency. However, we are considering
these suggestions as well as the other
recommendations made by the
commenter pertaining to air transport of
animals. In addition, we are engaged in
a public information campaign
regarding the APHIS Animal Care
program, and one of the areas of
emphasis is USDA’s role in regulating
the air transport of animals. We have
developed a brochure, “Traveling With
Your Pet,” that is being distributed to,
among others, travel agencies,
veterinarians, and any member of the
public who requests it. Animal Care has
also established a home page on the
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World Wide Web that includes
information on safe pet travel.

A few commenters indicated that we
should extend the proposed regulation
to cover dogs and cats housed by
humane societies, pounds, and
individual pet owners. While we agree
that all dogs and cats should be treated
in a humane manner, the AWA does not
authorize us to promulgate standards for
the care of animals by humane societies,
pounds, or individual pet owners,
unless they are acting as dealers or
exhibitors.

Two commenters made comments
and recommendations regarding AWA
enforcement, the AWA regulations
pertaining to veterinary care provided to
regulated animals, and the breeding
frequency for female animals in the
commercial pet trade. Although these
comments are outside the scope of the
proposed regulation, we are taking them
into consideration. If we decide to make
any changes to the AWA regulations in
response to these comments, we will
publish a proposed rule in the Federal
Register.

One commenter expressed concerns
about the format of the three public
meetings APHIS held in 1996 to gather
information on the regulations
pertaining to the care of dogs and cats
in the commercial pet trade.
Specifically, the commenter stated, “‘If
APHIS is going to use the workshop
format to justify specific rulemaking,
rather than merely as a mechanism for
gather[ing] opinions, it must develop a
mechanism to assure that reasonable
standards of accountability are imposed
on workshop participants, so that
workshop input can be properly
evaluated and not be overly influenced
by aggressive and excessively vocal
interest groups.” The commenter was
particularly concerned that participants
who claimed there have been numerous
incidents of injury and death of dogs
and cats during air transport did not
produce supporting evidence, “and it
was clear that the majority of
participants in the air transport session
did not concur with these allegations.”

Our agency held the three public
meetings in 1996 to gather information
from interested and affected parties. We
believe the workshop format was useful
for eliciting information. We have
considered and continue to consider the
wide range of opinions expressed at
those meetings, and further rulemaking
may result. We did not use the input
obtained from the public meetings to
“justify”” our proposed rule; as stated
previously, the proposed rule was based
on information gathered at the meetings
as well as on our own experience in
AWA enforcement.

Therefore, based on the rationale set
forth in the proposed rule and in this
document, we are adopting the
provisions discussed in this document
as a final rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be significant for the
purposes of Executive Order 12866 and,
therefore, has been reviewed by the
Office of Management and Budget.

This document makes final part of a
proposed rule published in the Federal
Register on July 2, 1996 (61 FR 34386—
34389, Docket No. 95-078-1). The
proposed rule would have amended the
regulations under the Animal Welfare
Act by removing the option for facilities
to use tethering as a means of primary
enclosure for dogs and revising the
temperature requirements for indoor,
sheltered, and mobile and traveling
housing facilities, for primary
conveyances used in transportation, and
for the animal holding areas of terminal
facilities to require that the ambient
temperature must never exceed 90 °F
(32.2 °C) when dogs or cats are present.
As part of the proposed rule document,
we performed an Initial Regulatory
Flexibility Analysis in which we invited
comments concerning potential
economic effects of the proposed rule.

This document pertains only to the
part of the proposed rule concerning the
temperature requirements. We received
several comments from members of the
potentially affected industries
concerning the likely economic effects
of the proposed temperature
requirements and one comment from
the U.S. Small Business Administration
(SBA) that stated the Initial Regulatory
Flexibility Analysis fell short of what is
required by the Regulatory Flexibility
Act. The SBA further stated that APHIS
should better indicate the scope of the
problem before issuing a final rule and
consider other alternatives than just the
rule as proposed or no change to the
regulations.

In fiscal year 1995, 10,108 facilities
were licensed or registered under the
AWA. Of that number, 4,325 were
licensed dealers, 2,304 were licensed
exhibitors, and 3,479 were registrants.
The dealers are subdivided into two
classes. Class A dealers (3,056) breed
animals, and Class B dealers (1,269)
serve as animal brokers. The registrants
comprise research facilities (2,688),
carriers and intermediate handlers
(756), and exhibitors (35).

It is not known how many of the
licensees and registrants are considered
small entities under SBA standards,

since information as to their size (in
terms of gross receipts or number of
employees) is not available. However, it
is reasonable to assume that most are
small, based on composite data for
providers of the same and similar
services in the United States. In 1992,
the per-firm average gross receipts for
all 6,804 firms in SIC 0752 (which
includes breeders) was $115,290, well
below the SBA’s small-entity threshold
of $5.0 million. Similarly, the 1992 per-
establishment average employment for
all 3,826 U.S. establishments in SIC
8731 (which includes research facilities)
was 29, well below the SBA’s small-
entity threshold of 500 employees.

Animal dealers commented on both
the potential direct and indirect
economic effects of the proposed rule on
their businesses. Several commenters
stated that the estimated cost of
compliance in the Initial Regulatory
Flexibility Analysis was too low and
that implementing the proposal would
be much more burdensome and costly
than the analysis showed. Two research
firms commented that, in most parts of
the United States, air conditioning is the
only means of ensuring that the
temperature in an enclosed building
never rises above 90 °F. One firm then
estimated that installation of air
conditioning at the firm’s research
facility would cost $350,000, additional
annual utility costs would be $37,340,
and an additional $400,000 would be
required for a generator to prevent
cessation of air conditioning during a
power outage. The other research firm
stated that the cost of installing and
operating air conditioning “would
jeopardize our ability to operate
profitably and may result in a
substantial increase in cost to our
pharmaceutical clients.” One dealer
indicated that the estimated cost for
additional electricity needed for air
conditioning was too low, and another
dealer questioned whether the cost of a
standby generating system is within an
affordable price range for a small
kennel.

Some animal dealers expressed
concern that the airlines might stop
transporting animals instead of trying to
comply with additional USDA animal
care and handling requirements. The
commenters were especially concerned
that many small dealers cannot afford
the costs of transporting their animals
by surface transportation. They further
stated that, if the airlines end air
transport of animals, then small dealers
would be put out of business and the
wholesale pet industry would either
become obsolete or the domain of a few
large dealers. One commenter stated
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that small dealers provide diversity in
the commercial pet business.

A commenter representing the airline
industry expressed similar concerns.
The commenter stated that, if the
proposed rule was finalized, it would
“have a destructive and costly effect on
individual pet owners, owners of
assistance dogs, the pet trade, breeders
of dogs and cats, and the dog and cat
show competition industry’ because
“airlines simply will not be able to carry
pet animals from a large number of
airport cities for large portions of each
year.”

We recognize and agree with many of
the concerns just described. However,
we believe that all of these concerns are
relevant to the proposed rule only. The
final rule should not cause economic
hardship for the regulated industries
because it serves to clarify the current
regulations and adds no new
requirements that would add a financial
burden. The final rule clarifies that the
standards in subpart A of 9 CFR part 3
that state that the ambient temperature
must not fall below 45 °F or rise above
85 °F for more than 4 consecutive hours
when dogs or cats are present do not
override the other requirements
pertaining to climatic conditions and
handling in 9 CFR parts 2 and 3. In
addition, the final rule adds a new
requirement to 9 CFR part 2 that applies
to climatic conditions for all animals
covered by the AWA. Under the new
rule, when climatic conditions, such as
extreme temperatures and humidity
levels, present a threat to an animal’s
health or well-being, appropriate
measures must be taken to alleviate the
impact of those conditions. Moreover, at
no time may an animal be exposed to a
combination of temperature, humidity,
and time that would present a threat to
the animal’s health and well-being,
taking into consideration such factors as
the animal’s health status, age, breed,
and temperature acclimation. Because
the AWA regulations have always
required regulated parties to take
appropriate measures to ensure the
health and well-being of their animals,
these requirements basically serve to
clarify existing requirements.

In regard to the comment letter from
the SBA, APHIS Animal Care officials
agreed that more specific information
was needed regarding the scope of the
problem, so APHIS headquarters
surveyed the Animal Care field staff on
the issue of temperature requirements
for dogs and cats. The respondents
included 38 animal care inspectors and
1 supervisory animal care specialist.
The survey responses indicate that, in
the facilities inspected by the
respondents in the past 5 years, 2,516

dogs and cats have been severely
affected, and 108 dogs and cats have
died, as the result of exposure to
excessive temperatures. In regard to the
SBA’s comment that other viable
alternatives than just the rule as
proposed or no change to the
regulations need to be considered,
APHIS is taking an entirely different
approach to the proposal in the final
rule.

There are no reporting or
recordkeeping requirements associated
with this rule.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. This rule would
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule. The Act does not provide
administrative procedures which must
be exhausted prior to a judicial
challenge to the provisions of this rule.

Paperwork Reduction Act

This rule contains no information
collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

List of Subjects

9 CFR Part 2

Animal welfare, Pets, Reporting and
recordkeeping requirements, Research.

9 CFR Part 3

Animal welfare, Marine mammals,
Pets, Reporting and recordkeeping
requirements, Research, Transportation.

Accordingly, 9 CFR parts 2 and 3 are
amended as follows:

PART 2—REGULATIONS

1. The authority citation for part 2
continues to read as follows:

Authority: 7 U.S.C. 2131-2159; 7 CFR 2.22,
2.80, and 371.2(9).

2.1n §2.131, a new paragraph (d) is
added to read as follows:

§2.131 Handling of animals.
* * * * *

(d) When climatic conditions present
a threat to an animal’s health or well-

being, appropriate measures must be
taken to alleviate the impact of those
conditions. An animal may never be
subjected to any combination of
temperature, humidity, and time that is
detrimental to the animal’s health or
well-being, taking into consideration
such factors as the animal’s age, species,
breed, overall health status, and
acclimation.

PART 3—STANDARDS

3. The authority citation for part 3 is
revised to read as follows:

Authority: 7 U.S.C. 2131-2159; 7 CFR 2.22,
2.80, and 371.2(d).

4. In §3.2, paragraph (a) is amended
as follows:

a. In the first sentence, by adding the
words ‘“‘or humidity” after the word
“temperature”.

b. At the end of the paragraph, by
adding a new sentence to read as set
forth below.

§3.2 Indoor housing facilities.

(@) * * * The preceding requirements
are in addition to, not in place of, all
other requirements pertaining to
climatic conditions in parts 2 and 3 of
this chapter.

* * * * *

5. In §3.3, paragraph (a) is amended
as follows:

a. In the first sentence, by adding the
words ‘“‘or humidity” after the word
“‘temperature”.

b. At the end of the paragraph, by
adding a new sentence to read as set
forth below.

§3.3 Sheltered housing facilities.

(@) * * * The preceding requirements
are in addition to, not in place of, all
other requirements pertaining to
climatic conditions in parts 2 and 3 of
this chapter.

* * * * *

6. In §3.5, paragraph (a) is amended
as follows:

a. In the first sentence, by adding the
words “‘or humidity” after the word
“temperature’.

b. At the end of the paragraph, by
adding a new sentence to read as set
forth below.

§3.5 Mobile or traveling housing facilities.

(a) * * * The preceding requirements
are in addition to, not in place of, all
other requirements pertaining to
climatic conditions in parts 2 and 3 of
this chapter.

* * * * *

7. Section 3.15 is amended as follows:

a. In paragraph (d), the first sentence,
by adding the words “‘and humidity”
after the word “temperature”.
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b. In paragraph (e), at the end of the
paragraph by adding a new sentence to
read as set forth below.

§3.15 Primary conveyances (motor
vehicle, rail, air, and marine).
* * * * *

(e) * * * The preceding requirements
are in addition to, not in place of, all
other requirements pertaining to
climatic conditions in parts 2 and 3 of
this chapter.

* * * * *

6. In §3.18, paragraph (d) is amended
by adding at the end of the paragraph a
new sentence to read as follows:

§3.18 Terminal facilities.
* * * * *

(d) * * * The preceding requirements
are in addition to, not in place of, all
other requirements pertaining to
climatic conditions in parts 2 and 3 of
this chapter.

* * * * *

7.1In §3.19, paragraphs (a)(1) and (3)
are amended by adding at the end of
both paragraphs a new sentence to read
as follows:

§3.19 Handling.
a * * *

(1) * * * The preceding requirements
are in addition to, not in place of, all
other requirements pertaining to
climatic conditions in parts 2 and 3 of
this chapter.

* * * * *

(3) * * * The preceding requirements
are in addition to, not in place of, all
other requirements pertaining to
climatic conditions in parts 2 and 3 of
this chapter.

* * * * *

Done in Washington, DC, this 26th day of

February 1998.

Terry L. Medley,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 98-5538 Filed 3-3-98; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF ENERGY
10 CFR Part 600

48 CFR Parts 915, 927, 952, and 970
RIN 1991-AB33
Assistance Regulations; Acquisition

Regulations; Revisions to Rights in
Data Regulations

AGENCY: Department of Energy.
ACTION: Final rule.

SUMMARY: The Department of Energy
(DOE) is amending its Financial

Assistance and Acquisition Regulations
to effect changes to its rights in
technical data regulations to reflect a
greater reliance upon the rights in
technical data coverage in the Federal
Acquisition Regulation and to recognize
the requirements relating to technology
transfer activities at certain DOE
laboratories.

EFFECTIVE DATE: This rule is effective
April 3, 1998.

FOR FURTHER INFORMATION CONTACT:

Robert M. Webb, U.S. Department of
Energy, Office of Procurement and
Assistance Management, 1000
Independence Avenue, SW.,
Washington, D.C. 20585, (202) 586—
8264.

Judson Hightower, U.S. Department of
Energy, Office of Assistant General
Counsel for Technology, Transfer and
Intellectual Property, 1000
Independence Avenue, SW.,
Washington, D.C. 20585, (202) 586—
2813.

SUPPLEMENTARY INFORMATION:

I. Background.

Il. Discussion of Comments.

I11. Procedural Requirements.

A. Review Under Executive Order 12866.

B. Review Under Executive Order 12988.

C. Review Under the Regulatory Flexibility
Act.

D. Review Under the Paperwork Reduction
Act.

E. Review Under the National
Environmental Policy Act.

F. Review Under Executive Order 12612.

G. Review Under Small Business
Regulatory Enforcement Fairness Act of
1996.

H. Review Under the Unfunded Mandate
Reform Act of 1995.

l. Background

This final rule promulgates
regulations published for comment on
March 31, 1997, at 62 FR 15138. These
new regulations delete the coverage of
rights in technical data, including
regulations, solicitation provisions, and
contract clauses currently in the
Department of Energy Acquisition
Regulation (DEAR). The new coverage
relies substantially on the rights in
technical data regulations, provisions,
and clauses in the Federal Acquisition
Regulation (FAR), except where other
coverage is appropriate to fulfill DOE’s
statutory duties to disseminate data
produced in its research, development
and demonstration programs. Coverage
in Subpart 970.27 of the DEAR has been
written to reflect the considerations
relating to and use of two alternate
rights in technical data clauses in DOE’s
management and operating contracts.
Finally, these regulations relocate
material on the handling of proposal

data by non-Federal evaluators and
reflects the effect on their selection of
section 6002 of the Federal Acquisition
Streamlining Act of 1994 (Pub. L. 103—
355).

This final rule supersedes Acquisition
Letters No. 87-5, 88-1, and 91-7.

I1. Discussion of Comments

Eleven commenters responded to the
proposed rule. Five of the commenters
were DOE management and operating
contractors; two others were
universities; two were trade
associations, and the remaining two
were DOE employees. The comments
have been considered and disposed of
as described below.

Material from 10 CFR Part 600 has
been added at the outset of the
presentation of the regulatory changes of
this final rule though those changes
were not part of the proposed rule. DOE
has a practice of inviting public
comment on significant policies that are
added to a final rule that were not
within scope of the notice of proposed
rulemaking. DOE has decided not to
reopen the comment period in this case,
because the changes to 10 CFR Part 600
are not significant. DOE’s financial
assistance policies on rights in technical
data have always followed the policies
applicable to procurement. There is no
reason to think that the changes made
by today’s final rule should be altered
for financial assistance. These changes
to 10 CFR Part 600 merely correct
references to the Rights in Data-General
clause to conform to the Department of
Energy Acquisition Regulation coverage
of this final rule and call for the use of
paragraph (d)(3) that appears in the
DEAR in lieu of the one that has
appeared at 600.27(b)(2)(i)(C).

In the time since the publication of
the proposed rule, Part 15 of the Federal
Acquisition Regulation has been
rewritten and material that had been at
15.413-2 dealing with the handling of
proposal data and the use of non-
Federal evaluators was deleted. The
proposed rule contained alterations, for
DOE'’s purposes, to paragraphs (e) and
(f) of the FAR coverage as it then
existed. We believe that the FAR
material that was deleted has value to
DOE contracting officers, and, as a
result, this final rule publishes the
substance of the former FAR and
proposed DEAR provisions dealing with
the handling of proposal data and use of
non-Federal evaluators in DOE
procurements at subsection 915.207-70.

One commenter suggested that DOE
should identify the employers of non-
Federal evaluators. We did not make a
change. The notice of use of non-Federal
evaluators is sufficient to allow
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potential proposers to assess any risks of
compromising proprietary data.

Another commenter suggested several
additions to the nondisclosure
agreement at 915.413-2(f)(b). We did
not make a change, believing the
agreement as recited in the proposed
rule to be sufficient to inform the non-
Federal evaluator of his or her
responsibilities to maintain the
propriety of the material being
evaluated.

We have included subsections
927.402-1(b) and 927.403, though they
were not published in the proposed
rule. We have made minor
modifications to these two provisions to
change references that result from the
publication of this final rule, including
substituting the terms “limited rights
data’” and “‘restricted computer
software” for “‘confidential data” each
time the latter term appeared. This
substitution was also made throughout
the remainder of the rule, including the
clauses.

Several commenters questioned the
use of the phrase ‘‘to acquire permission
[from DOE] to assert copyright in any
technical data or computer software” or
variations as used throughout this final
rule. The basis for these questions is the
recognition that under current copyright
law, the drafter of the document or
creator of the software has an automatic
copyright in the data. The use of this
phrase recognizes that right but controls
the copyright of data first produced in
the performance of a DOE contract by
requiring permission from DOE before
the contractor can assert the copyright.
This phrase and the process as used in
these regulations conforms to the phrase
and the process used throughout the
data regulations and clauses of the
Federal Acquisition Regulation. By
oversight, this phrase was not used in
the proposed rule in paragraph (d)(3) of
927.409(a). That provision has been
altered to bring it into conformity with
the remainder of the regulations and
clauses.

A commenter requested a clarification
of the prohibition against a Federal
prime contractor’s using economic
leverage ‘‘to inequitably acquire rights
in a subcontractor’s confidential data”
stated in the proposed rule at subsection
927.404(k)(2). We have made a change
to prohibit the use of economic leverage
to acquire rights in a subcontractor’s
limited rights data or restricted
computer software for the contractor’s
private use, and the contractor shall not
acquire such rights in standard
commercial items on behalf of the
Government without the prior approval
of DOE patent counsel. This same
proscription has been stated at

970.406(c)(3) with regard to DOE
management and operating contracts
and has been discussed in the
subcontracts paragraphs of the clauses
at 970.5204-82 and 970.5204-83.

This same provision has been added
to 970.2706(c) and has been reflected in
the clauses at 970.5204-82 and
970.5204-83. In addition, in each of
those instances, a provision has been
added to require the prior approval of
DOE Patent Counsel where a
management and operating contract
proposes to acquire limited rights data
or restricted computer software from a
subcontractor using other than Alternate
Il or Alternate Ill, respectively, to the
Rights in Data—General clause at FAR
52.227-14 as amended in accordance
with DEAR 927.409(a).

One commenter expressed concern
over a possible interpretation of a
requirement for contractor licensing as
discussed at paragraph 927.404(1) and
Alternate VI implying a license in
patents. No such license is intended
and, in fact, is expressly denied in
paragraph (i) of the Rights in Data—
General clause at FAR 52.227-14.

Paragraph (a) of 927.409 has been
altered to allow contracting officers to
use Alternate IV in contracts for basic
and applied research with educational
institutions where software is not a
specified deliverable. Also, one
commenter noticed that at 927.409(a)
we failed to include a definition for
“form, fit, and function data.” We have
added the definition, using the FAR
wording.

Another commenter questioned the
changing of the FAR definitions of
“data” and ‘“‘technical data,” relocating
the exception for contract
administration data from *‘data,” as in
the FAR, to “technical data.” We
continue to believe our proposed
definitions more accurately reflect the
true meaning of the terms, but, upon
study of the Rights in Data—General
clause at FAR 52.227-14, have chosen
to use the FAR definitions of these two
terms both for contracts that are not
management and operating contracts
and for the clauses at 970.5204—-82 and
970.5204-83 for management and
operating contracts.

Other commenters questioned the
simplifying of the definitions for
“limited rights data” and ‘“‘restricted
computer software.” This simplification
combines two definitions and avoids the
FAR definition where “limited rights”
are defined but do not recite verbatim
the limited rights that appear in
Alternate Il or, in the case of “restricted
computer software,” Alternate Ill. The
revised definitions avoid any potential
for ambiguity by referencing the

applicable rights as they may appear in
the clause.

A commenter noticed that the
definitions recited at 927.409(a) already
include Alternate |. Therefore, we have
deleted the separate instruction to use
Alternate I.

Another commenter suggested that we
have altered the definition of unlimited
rights that was provided in the FAR.
That commenter says ‘““DOE has deleted
the phrase ‘by or on behalf of the
Government.’” The FAR definition
includes no such phrase. This rule
differs from the FAR in the definition of
“unlimited rights’ only by the addition
of “, including by electronic means,” in
recognition of the increasing use of
electronic means to disseminate data.

At subparagraph (a)(2)(vi) we have
altered the instruction for use of the
clause at 970.5204-82 to require its
inclusion in contracts for the
management or operation of a DOE
facility or site in addition to DOE
management and operation contracts. It
is critical that DOE assure its ownership
of data relating to management or
operation of a facility or site in the same
manner that has historically existed for
the management and operating
contracts. This same principle has been
dealt with expressly in the subcontract
instructions in paragraph (d) of the
clause at 970.5204-82 and paragraph (f)
of the clause at 970.5204-83, now
requiring the application of the clause at
970.5204-82 in subcontracts for the
management or operation of a DOE
facility or site.

A commenter has questioned why we
apparently merely repeat paragraph (h)
of FAR 27.409. That FAR citation calls
for use of the Additional Data
Requirements clause at FAR 52.227-16
“normally.” DOE requires the use of
that clause any time the clause at FAR
52.227-14 is used. Paragraph (h) as
included in the DEAR as a result of this
rule does not include the word
“normally.”

Another commenter objected to the
proposed prescription at 927.409(s) for
use of the Rights in Proposal Data clause
at FAR 52.227-23. The Department
chooses to take unlimited rights in
proposal data as a condition of award of
its contracts, believing that effective
contract administration requires the use
of the clause as proposed. The clause
provides for the offeror’s identifying and
thereby exempting allegedly proprietary
data included in the proposal from these
unlimited rights. Furthermore, the
clause will affect only the awardee. We
have made no change.

Two commenters suggest that the
paragraph at 970.2705 is misplaced and
should be moved to regulations dealing
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with organizational conflicts of interest.
We disagree. The paragraph already was
in the DEAR at 970.2705 as paragraph
(c) rather than paragraph (b). The issue
dealt with is limitations on use of
contract data in proposals of the parent
or affiliates of a DOE management and
operating contractor. A general
recognition of controlling the flow of
data between the management and
operating (M&O) contractor and its
parent is discussed at 970.0905. We
have made no change.

Those same commenters object to the
proposed paragraph at 970.2705(c),
saying it imposes restrictions on private
use of what is otherwise data available
in the public domain by DOE M&O
contractors. Paragraph (c) is intended
merely to reflect the conditions for the
private use of contract data as provided
in the two data rights clauses for DOE
management and operating contractors.
Those contractors are allowed to use
contract data for private purposes but
must respect restrictive markings of data
acquired from third parties. We have
deleted the proposed 970.2705(c),
relying on the appropriate clause to
control with no need for further
explanation.

We have recognized the possibility of
instances in which a DOE management
and operating contractor or a contractor
that manages or operates a DOE facility
or site should be required to grant a
limited license to responsible third
parties or the Government in
background limited rights data or
restricted computer software. In the
proposed rule this recognition was
limited to contracts using the Rights in
Data-General clause at 48 CFR 52.227—
14 as amended by 48 CFR 927.209(a)
with Alternate VI being prescribed for
use when appropriate. We have added
a discussion at 970.2706(d)(2) to discuss
this subject treatment in the data clauses
for use in DOE management and
operating contracts and contracts for the
management or operation of a DOE
facility or site.

A commenter questioned the
proposed paragraph (e) of 970.2706 in
the context of paragraph (c) of the Rights
in Data—Facilities clause at 970.5204—
82. The commenter notes that
970.2706(e) recognizes the right to assert
copyright in data first produced in
performance of the contract as a
valuable tool; yet, as proposed the
facilities clause does not apparently
require the M&O contractor to acquire
DOE permission to copyright software.
This clause would be used in M&O
contracts that do not have technology
transfer as a part of their performance
obligations while those who have a
technology transfer obligation are

required under the clause at 970.5204—
83 to acquire such permission. This
situation results from an oversight in the
use of the term technical data.
Paragraph (c) of the clause at 970.5204—
82 has been altered to require the
contractor to acquire permission from
DOE to assert copyright in technical
data or computer software. In all cases
describing the DOE’s license in data
produced under the contract where
permission has been granted to assert
copyright, we have used “‘paid up”
throughout, replacing the term “‘royalty
free” wherever it appeared in both the
clauses at 970.5204—-82 and 970.5204—
83.

One commenter suggested that the
Government’s unlimited rights in
paragraph (b)(1) of both data clauses for
management and operating contracts
should be modified to recognize
exceptions for limited rights data and
restricted computer software. We agree
and have made the change.

Another commenter requested that
the term ““specifically used” as used in
the same paragraph (b)(1) of those M&O
data clauses be defined. We disagree,
believing the term to be self-defining.
Additionally, it should be noted that the
FAR already uses the term in
subparagraph (b)(2)(i) of the Rights in
Data—General clause at FAR 52.227-14.

Four commenters question the right of
ownership of the Government as stated
in paragraph (b)(1)(i) of the clauses at
970.5204-82 and 970.5204-83.
Generally, the concept of ownership is
not meaningful in the context of data.
However, these clauses are intended to
be included in DOE’s management and
operating contracts, contracts under
which the contractors are responsible
for the management and operation of
large reservations and many and varied
facilities that are Government-owned
and that fall under safety and health and
national security stewardship
responsibilities of DOE. The data
necessary to the operation of those
facilities must be readily available in the
context of continuing and future
operations, whether involving the past,
current, or future operations of the
incumbent contractor or the future
operations of a successor contractor. To
this end, ready access to any such data
and unlimited rights in any other data
specifically used is necessary. We
understand the questions raised but
have made no change in this regard.

In subparagraph (b)(1)(ii) of the
clauses at 970.5204—-82 and 970.5204—
83, we have recognized as an exception
to the reservation of unlimited rights,
limited rights data, restricted rights
computer software, data produced
under a statutory program that

establishes the treatment of data, and, as
appropriate, data produced in
conjunction with DOE’s work for others
program. In the clause at 970.5204-83
we have also excluded data produced
under a Cooperative Research and
Development Agreement where that
agreement so provides.

Two commenters suggest that the
copyright licenses granted the United
States in any scientific or technical
works as expressed in paragraph (d)(1)
of the clause at 970.5204—83 should be
repeated verbatim in the notice stated in
paragraph (d)(2). We agree and have
made the technical adjustments to bring
this about.

Two commenters object to the
requirement of paragraph (e)(1)(i)(C) of
the clause at 970.5204-83 that a
contractor include in any request for the
right to assert copyright “whether the
data is subject to an international treaty
or agreement,” saying that the
contractor may not have such
knowledge. We have made a change
recognizing that the contractor’s
obligation in this regard is subject to the
contractor’s best knowledge. We have
recognized under paragraph (e)(1) that
the right of the contractor to assert
copyright in data produced under a
Cooperative Research and Development
Agreement will be controlled by that
agreement.

Two commenters express a concern
with regard to the current form of
paragraph (e)(1)(i)(F) of the same clause
that the requirement for the contractor
to obtain the permission of ““all other
funding sources” prior to making the
request. They question whether this
requires a second permission if the
contractor has in place an agreement
that provides for such permission.
Where an agreement between the
contractor and any funding sources
provides the necessary permission,
states that such permission is not
necessary, or allows each participant to
copyright its data developed under the
agreement, a special request is not
necessary, and a mere statement of the
applicable situation will satisfy the
requirement as stated.

Two commenters recommend that the
third sentence of the paragraph at
(e)(2)(ii) of the clause at 970.5204-83
end after the phrase “Intellectual
Property” and that the remaining phrase
“where data are determined to be
subject to export controls’” become the
introductory phrase to a new fourth
sentence that would allow the
contractor to obtain permission to
copyright data subject to export controls
and assert that copyright to the extent
provided by export control statutes and
regulations. We have made this change.
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Several commenters have raised
concerns about the system of the
Department’s granting permission to
assert copyright contained in the clause
at 970.5204-83, particularly in various
subparagraphs of paragraph (e)(3). That
system provides for the contractor’s
request to be for a five-year period with
provision for extensions in increments
of five years where that permission
leads to commercialization of the data,
generally computer software, that is the
subject of the request. Some
commenters state that
commercialization is less likely where
the permission is limited to a five-year
period and extensions are subject to
further requests for permission. Firms
interested in commercializing such data
often make their interest conditional
upon periods longer than five years. In
recognition of this possibility and to
remove the potential for this process to
impede commercialization of valuable
contract data, we have changed the
provisions of the clause to allow for
requests for specific periods longer than
five years where it can be shown that
the longer period will aid
commercialization. Additionally, where
justified, extensions may also be
requested for periods longer than five
years with the same showing without
regard to the length of the original
permission.

We have also named in subparagraph
(e)(3)(i) of the clause at 970.5204-83 the
central depository for receipt of software
from contractors and dissemination of
software materials to the public, the
Energy Science and Technology
Software Center, to avoid any ambiguity
in contractors’ responsibilities for
delivery to DOE of software developed
under a DOE contract.

One commenter objected to the length
of the copyright acknowledgment
prescribed at paragraph (e)(3)(v) of the
clause at 970.5204-83. We have made
changes to simplify and shorten the
notice.

One commenter opined that the
disclaimer of the notice at paragraph
(e)(4) of 970.5204-83 be capitalized. We
agree and have made the change. In
addition, we have added a paragraph
(e)(5) to allow contractors to request
from DOE permission to mark technical
data with a restrictive legend similar to
the one authorized for computer
software, limiting their use pending
disposition of a request to assert
copyright.

Two commenters made suggestions
about paragraph (f) of the clause at
970.5204-83, dealing with the treatment
of rights in data in subcontracts under
management and operating contracts,
involving technology transfer. One

suggests that the flowdown obligations
are too specific. We have made this
change since the introductory language
allows the contracting officer to vary the
subcontract obligations where
appropriate. We have made
corresponding changes to paragraph (f)
of the clause at 970.5204-83 and
paragraph (d) of the clause at 970.5204—
82 to assure that they expressly comply
with the explanatory regulatory
coverage at 970.2706(c)(1). The second
suggestion was a request that there be
‘‘an option for the M&O contractor to
acquire ownership of copyright in
software developed under a subcontract,
or at least an exclusive license,” where
a subcontract was for software
development. Nothing in the clause as
drafted precludes such an arrangement,
where appropriate. In addition, the
requirement for application of the
clause at 970.5204-82 in certain
subcontracts discussed earlier has been
reflected in both clauses.

Two commenters object to the limited
rights legend used in the clauses at
970.5204-82 and 970.5204-83, saying
that paragraph (e) of the notice allows
for the possibility that data developed at
private expense could be released “to a
foreign government, or instrumentality
thereof, as the interests of the United
States Government may require, for
information or evaluation, or for
emergency repair or overhaul work by
such government.” The possibility
exists but only for the purposes
enunciated in the legend. The notice,
including the language that is the
subject of the comments, is the standard
FAR limited rights legend of Alternate
Il to the clause at FAR 52.227-14.

Finally, commenters noticed several
typographical errors. We appreciate
their observations and have made the
appropriate corrections.

I11. Procedural Requirements
A. Review Under Executive Order 12866

Today’s regulatory action has been
determined not to be a “‘significant
regulatory action” under Executive
Order 12866, ‘“Regulatory Planning and
Review” (58 FR 51735, October 4, 1993).
Accordingly, this action was not subject
to review under that Executive Order by
the Office of Information and Regulatory
Affairs of the Office of Management and
Budget (OMB).

B. Review Under Executive Order 12988

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 (February 7, 1996),
imposes on Executive agencies the

general duty to adhere to the following
requirements: (1) eliminate drafting
errors and ambiguity; (2) write
regulations to minimize litigation; and
(3) provide a clear legal standard for
affected conduct rather than a general
standard and promote simplification
and burden reduction. With regard to
the review required by section 3(a),
section 3(b) of Executive Order 12988
specifically requires that Executive
agencies make every reasonable effort to
ensure that the regulation: (1) clearly
specifies the preemptive effect, if any;
(2) clearly specifies any effect on
existing Federal law or regulation; (3)
provides a clear legal standard for
affected conduct while promoting
simplification and burden reduction; (4)
specifies the retroactive effect, if any; (5)
adequately defines key terms; and (6)
addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General. Section
3(c) of Executive Order 12988 requires
Executive agencies to review regulations
in light of applicable standards in
section 3(a) and section 3(b) to
determine whether they are met or it is
unreasonable to meet one or more of
them. DOE has completed the required
review and determined that, to the
extent permitted by law, these
regulations meet the relevant standards
of Executive Order 12988.

C. Review Under the Regulatory
Flexibility Act

This final rule has been reviewed
under the Regulatory Flexibility Act of
1980, Pub. L. 96—-354, that requires
preparation of an initial regulatory
flexibility analysis for any rule that
must be proposed for public comment
and that is likely to have significant
economic impact on a substantial
number of small entities. The contracts
to which this rulemaking would apply
are agreements that contemplate the
creation of technical data. Normally,
such contracts, and any resulting
subcontracts, would be cost
reimbursement type contracts. Thus,
there would not be an adverse economic
impact on contractors or subcontractors.
Accordingly, DOE certifies that this
final rule will not have a significant
economic impact on a substantial
number of small entities, and, therefore,
no regulatory flexibility analysis has
been prepared.

D. Review Under the Paperwork
Reduction Act

No additional information or record
keeping requirements are imposed by
this rulemaking. Accordingly, no OMB
clearance is required under the
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Paperwork Reduction Act of 1980 (44
U.S.C. 3501 et seq.).

E. Review Under the National
Environmental Policy Act

DOE has concluded that promulgation
of this final rule falls into a class of
actions which would not individually or
cumulatively have significant impact on
the human environment, as determined
by DOE’s regulations (10 CFR part 1021,
subpart D) implementing the National
Environmental Policy Act (NEPA) of
1969 (42 U.S.C. 4321 et seq.).
Specifically, this final rule is
categorically excluded from NEPA
review because the amendments to the
DEAR would be strictly procedural
(categorical exclusion A6). Therefore,
this final rule does not require an
environmental impact statement or
environmental assessment pursuant to
NEPA.

F. Review Under Executive Order 12612

Executive Order 12612 (52 FR 41685,
October 30, 1987) requires that
regulations, rules, legislation, and any
other policy actions be reviewed for any
substantial direct effects on States, on
the relationship between the Federal
Government and the States, or in the
distribution of power and
responsibilities among the various
levels of Government. If there are
sufficient substantial direct effects, then
the Executive Order requires the
preparation of a federalism assessment
to be used in all decisions involved in
promulgating and implementing a
policy action. This final rule merely
reflects current practice relating to
rights in technical data. States which
contract with DOE will be subject to this
rule. However, DOE has determined that
this rule will not have a substantial
direct effect on the institutional
interests or traditional functions of the
States.

G. Review Under Small Business
Regulatory Enforcement Fairness Act of
1996

As required by 5 U.S.C. 801, DOE will
report to Congress promulgation of the
rule prior to its effective date. The
report will state that it has been
determined that the rule is not a ““major
rule” as defined by 5 U.S.C. 804(3).

H. Review Under the Unfunded
Mandates Reform Act of 1995

The Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4) generally
requires a Federal agency to perform a
detailed assessment of costs and
benefits of any rule imposing a Federal
Mandate with costs to State, local or
tribal governments, or to the private

sector, of $100 million or more. This
rulemaking only affects private sector
entities, and the impact is less than
$100 million.

List of Subjects

10 CFR Part 600

Administrative practice and
procedure.

48 CFR Parts 915, 927, 952, and 970
Government procurement.
Issued in Washington, D.C. on February 20,
1998.
Richard H. Hopf,

Deputy Assistant Secretary for Procurement
and Assistance Management.

For the reasons set out in the
preamble, Part 600 of Title 10 and
Chapter 9 of Title 48 of the Code of
Federal Regulations, respectively, are
amended as set forth below.

10 CFR

PART 600—FINANCIAL ASSISTANCE
RULES

1. The authority citation for Part 600
of Title 10 continues to read as follows:

Authority: 42 U.S.C. 7254, 7256, 13525; 31
U.S.C. 6301-6308, unless otherwise noted.

2. In 8600.27, paragraph (b)(2)(i)(C) is
removed, paragraph (b)(2)(i)(D) is
redesignated as paragraph (b)(2)(i)(C),
paragraph (b)(2)(i)(B) is amended by
adding after ‘““non-profit organizations,”
the phrase “‘the clause referred to in
paragraph (b)(2)(i)(A) of this section
shall be revised by deleting paragraph
(d)(3) and inserting the following
paragraph (c) in lieu of paragraph (c) of
that clause:”, and paragraph (b)(2)(i)(A)
is revised to read as follows:

§600.27 Patent and data provisions.
b * X *
2 * X *

(i) Rights in data—General. (A)
Incorporate 48 CFR 52.227-14 with its
Alternate V and with the definitional
paragraph (a) and paragraph (d)(3) of 48
CFR 927.409(a)(1). Solicitations shall
also include the Representation of
Limited Rights Data and Restricted
Computer Software provision at 48 CFR
52.227-15. Contracting officers shall
treat rights in data matters in
accordance with 48 CFR 927.4.

* * * * *

Title 48 of the Code of Federal
Regulations

PART 915—CONTRACTING BY
NEGOTIATION

3. The authority citation for Part 915
continues to read as follows:

Authority: 42 U.S.C. 7254; 40 U.S.C.
486(c).

4. Subsection 915.207-70 is added as
follows:

915.207-70 Handling of proposals during
evaluation.

(a) Proposals furnished to the
Government are to be used for
evaluation purposes only. Disclosure
outside the Government for evaluation
is permitted only to the extent
authorized by, and in accordance with
the procedures in this subsection.

(b) While the Government’s limited
use of proposals does not require that
the proposal bear a restrictive notice,
proposers should, if they desire to
maximize protection of their trade
secrets or confidential or privileged
commercial and financial information
contained in them, apply the restrictive
notice prescribed in paragraph (e) of the
provision at 52.215-1 to such
information. In any event, information
contained in proposals will be protected
to the extent permitted by law, but the
Government assumes no liability for the
use or disclosure of information (data)
not made subject to such notice in
accordance with paragraph (e) of the
provision at 48 CFR 52.215-1.

(c) If proposals are received with more
restrictive conditions than those in
paragraph (e) of the provision at 48 CFR
52.215-1, the contracting officer or
coordinating officer shall inquire
whether the submitter is willing to
accept the conditions of paragraph (e).
If the submitter does not, the contracting
officer or coordinating officer shall, after
consultation with counsel, either return
the proposal or accept it as marked.
Contracting officers shall not exclude
from consideration any proposals
merely because they contain an
authorized or agreed to notice, nor shall
they be prejudiced by such notice.

(d) Release of proposal information
(data) before decision as to the award of
a contract, or the transfer of valuable
and sensitive information between
competing offerors during the
competitive phase of the acquisition
process, would seriously disrupt the
Government’s decision-making process
and undermine the integrity of the
competitive acquisition process, thus
adversely affecting the Government’s
ability to solicit competitive proposals
and award a contract which would best
meet the Government’s needs and serve
the public interest. Therefore, to the
extent permitted by law, none of the
information (data) contained in
proposals, except as authorized in this
subsection, is to be disclosed outside
the Government before the
Government’s decision as to the award
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of a contract. In the event an outside
evaluation is to be obtained, it shall be
only to the extent authorized by, and in
accordance with the procedures of, this
subsection.

(e)(1) In order to maintain the
integrity of the procurement process and
to assure that the propriety of proposals
will be respected, contracting officers
shall assure that the following notice is
affixed to each solicited proposal prior
to distribution for evaluation:
Government Notice for Handling Proposals

This proposal shall be used and disclosed
for evaluation purposes only, and a copy of
this Government notice shall be applied to
any reproduction or abstract thereof. Any
authorized restrictive notices which the
submitter places on this proposal shall also
be strictly complied with. Disclosure of this
proposal outside the Government for
evaluation purposes shall be made only to
the extent authorized by, and in accordance
with, the procedures in DEAR subsection
915.207-70.

(End of Notice)

(2) The notice at FAR 15.609(d) for
unsolicited proposals shall be affixed to
a cover sheet attached to each such
proposal upon receipt by DOE. Use of
the notice neither alters any obligation
of the Government, nor diminishes any
rights in the Government to use or
disclose data or information.

(f)(1) Normally, evaluations of
proposals shall be performed only by
employees of the Department of Energy.
As used in this section, “proposals”
includes the offers in response to
requests for proposals, sealed bids,
program opportunity announcements,
program research and development
announcements, or any other method of
solicitation where the review of
proposals or bids is to be performed by
other than peer review. In certain cases,
in order to gain necessary expertise,
employees of other agencies may be
used in instances in which they will be
available and committed during the
period of evaluation. Evaluators or
advisors who are not Federal
employees, including employees of DOE
management and operating contractors,
may be used where necessary. Where
such non-Federal employees are used as
evaluators, they may only participate as
members of technical evaluation
committees. They may not serve as
members of the Source Evaluation
Board or equivalent board or committee.

(2)(i) Pursuant to section 6002 of Pub.
L. 103-355, a determination is required
for every competitive procurement as to
whether sufficient DOE personnel with
the necessary training and capabilities
are available to evaluate the proposals
that will be received. This
determination, discussed at FAR 37.204,

shall be made in the memorandum
appointing the technical evaluation
committee by the Source Selection
Official, in the case of Source
Evaluation Board procurements, or by
the Contracting Officer in all other
procurements.

(ii) Where it is determined such
qualified personnel are not available
within DOE but are available from other
Federal agencies, a determination to that
effect shall be made by the same
officials in the same memorandum.
Should such qualified personnel not be
available, a determination to use non-
Federal evaluators or advisors must be
made in accordance with paragraph
(f)(3) of this subsection.

(3) The decision to employ non-
Federal evaluators or advisors,
including employees of DOE
management and operating contractors,
in Source Evaluation Board
procurements must be made by the
Source Selection Official with the
concurrence of the Head of the
Contracting Activity. In all other
procurements, the decision shall be
made by the senior program official or
designee with the concurrence of the
Head of the Contracting Activity. In a
case where multiple solicitations are
part of a single program and would call
for the same resources for evaluation, a
class determination to use non-Federal
evaluators may be made by the DOE
Procurement Executive.

(4) Where such non-Federal
evaluators or advisors are to be used, the
solicitation shall contain a provision
informing prospective offerors that non-
Federal personnel may be used in the
evaluation of proposals.

(5) The nondisclosure agreement as it
appears in paragraph (f)(6) of this
subsection shall be signed before DOE
furnishes a copy of the proposal to non-
Federal evaluators or advisors, and care
should be taken that the required
handling notice described in paragraph
(e) of this subsection is affixed to a
cover sheet attached to the proposal
before it is disclosed to the evaluator or
advisor. In all instances, such persons
will be required to comply with
nondisclosure of information
requirements and requirements
involving Procurement Integrity, see
FAR 3.104; with requirements to
prevent the potential for personal
conflicts of interest; or, where a non-
Federal evaluator or advisor is acquired
under a contract with an entity other
than the individual, with requirements
to prevent the potential for
organizational conflicts of interest.

(6) Non-Federal evaluators or advisors
shall be required to sign the following

agreement prior to having access to any
proposal:

Nondisclosure Agreement

Whenever DOE furnishes a proposal for
evaluation, 1, the recipient, agree to use the
information contained in the proposal only
for DOE evaluation purposes and to treat the
information obtained in confidence. This
requirement for confidential treatment does
not apply to information obtained from any
source, including the proposer, without
restriction. Any notice or restriction placed
on the proposal by either DOE or the
originator of the proposal shall be
conspicuously affixed to any reproduction or
abstract thereof and its provisions strictly
complied with. Upon completion of the
evaluation, it is agreed all copies of the
proposal and abstracts, if any, shall be
returned to the DOE office which initially
furnished the proposal for evaluation. Unless
authorized by the Contracting Officer, | agree
that I shall not contact the originator of the
proposal concerning any aspect of its
elements.
Recipient:
Date:

(End of Agreement)

(9) The submitter of any proposal
shall be provided notice adequate to
afford an opportunity to take
appropriate action before release of any
information (data) contained therein
pursuant to a request under the
Freedom of Information Act (5 U.S.C.
552); and, time permitting, the submitter
should be consulted to obtain assistance
in determining the eligibility of the
information (data) in question as an
exemption under the Act. (See also
Subpart 24.2, Freedom of Information
Act.)

5. Subpart 915.3, Source Selection, is
added to read as follows:

915.3 Source selection.

915.305 Proposal evaluation. (DOE
coverage—paragraph (d))

(d) Personnel from DOE, other
Government agencies, consultants, and
contractors, including those who
manage or operate Government-owned
facilities, may be used in the evaluation
process as evaluators or advisors when
their services are necessary and
available. When personnel outside the
Government, including those of
contractors who operate or manage
Government-owned facilities, are to be
used as evaluators or advisors, approval
and nondisclosure procedures as
required by 48 CFR (DEAR) 915.207-70
shall be followed and a notice of the use
of non-Federal evaluators shall be
included in the solicitation. In all
instances, such personnel will be
required to comply with DOE conflict of
interest and nondisclosure
requirements.
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PART 927—PATENTS, DATA, AND
COPYRIGHTS

6. The authority citation for Part 927
continues to read as follows:

Authority: Sec. 644 of the Department of
Energy Organization Act, Pub. L. 95-91 (42
U.S.C. 7254); Sec. 148 of the Atomic Energy
Act of 1954, as amended (42 U.S.C. 2168);
Federal Nonnuclear Energy Research and
Development Act of 1974, Sec. 9 (42 U.S.C.
5908); Atomic Energy Act of 1954, as
amended, Sec. 152 (42 U.S.C. 2182);
Department of Energy National Security and
Military Applications of Nuclear Energy
Authorization Act of 1987, as amended, Sec.
3131(a), (42 U.S.C. 7261a.)

927.300 [Amended]

7. Section 927.300(b) is amended by
replacing the phrase “41 CFR 9-9.109”
as it appears in the second sentence
with ““10 CFR part 784.”

927.303 [Amended]

8. Subsection 927.303(b) is amended
by inserting the phrase “, pursuant to 10
CFR part 784, after *‘advance waiver”
in the first sentence and after
“identified invention” in the second
sentence.

927.370 [Removed and reserved]
9. Remove and reserve section
927.370.

927.401 [Removed]

10. Section 927.401 is removed.

11. In section 927.402-1, paragraphs
(c) through (g) are removed, paragraph
(h) is redesignated as paragraph (c) , and
paragraph (b) is revised to read as
follows:

927.402-1 General.
* * * * *

(b) It is important to keep a clear
distinction between contract
requirements for the delivery of
technical data and rights in technical
data. The legal rights which the
Government acquires in technical data
in DOE contracts, other than
management and operating contracts
(see 970.2705) and other contracts
involving the production of data
necessary for the management or
operation of DOE facilities or a DOE
site, are set forth in Rights in Data—
General clause at 48 CFR 52.227-14 as
modified in accordance with 927.409 of
this subpart. In those contracts
involving the production of data
necessary for the management or
operation of DOE facilities or a DOE
site, after consultation with Patent
Counsel the clause at 970.5204-82 shall
be used. However, those clauses do not
obtain for the Government delivery of
any data whatsoever. Rather, known
requirements for the technical data to be

delivered by the contractor shall be set
forth as part of the contract. The
Additional Technical Data
Requirements clause at 48 CFR 52.227—
16 may be used along with the Rights
in Data—General clause to enable the
contracting officer to require the
contractor to furnish additional
technical data, the requirement for
which was not known at the time of
contracting. There is, however, a built-
in limitation on the kind of technical
data which a contractor may be required
to deliver under either the contract or
the Additional Technical Data
Requirements clause. This limitation is
found in the withholding provision of
paragraph (g) of the Rights in Data—
General clause at 48 CFR 52.227-14, as
amended at 48 CFR 927.409(a), which
provides that the Contractor need not
furnish limited rights data or restricted
computer software. Unless Alternate 11
or |1l to the Rights in Data—General
clause is used, it is specifically intended
that the contractor may withhold
limited rights data or restricted
computer software even though a
requirement for technical data specified
in the contract or called for delivery
pursuant to the Additional Technical
Data Requirements clause would
otherwise require the delivery of such
data.

927.402-3 [Removed]

12. Subsection 927.402-3 is removed.
13. Section 927.403 is revised to read
as follows:

927.403 Negotiations and deviations.

Contracting officers shall contact
Patent Counsel assisting their
contracting activity or the Assistant
General Counsel for Technology
Transfer and Intellectual Property for
assistance in selecting, negotiating, or
approving appropriate data and
copyright clauses in accordance with
the procedures set forth in this subpart
and 48 CFR part 27.4. In particular,
contracting officers shall seek the
prompt and timely advice of Patent
Counsel regarding any situation not in
conformance with this subpart and
prescribed clauses, including the
inclusion or modification of alternate
paragraphs of the Rights in Data clause
at 48 CFR 52.227-14, as amended at 48
CFR 927.409(a), the exclusion of
specific items from said clause, the
exclusion of the Additional Technical
Data Requirements clause at 48 CFR
52.227-16, and the inclusion of any
special provisions in a particular
contract.

14. Section 927.404 is added to read
as follows:

927.404 Rights in Technical Data in
Subcontracts. (DOE coverage—paragraphs
(9), (), (), and (m).)

(9)(4) Contractors are required by
paragraph (d)(3) of the clause at FAR
52.227-14, as modified pursuant to 48
CFR 927.409(a)(1), to acquire
permission from DOE to assert copyright
in any computer software first produced
in the performance of the contract. This
requirement reflects DOE’s established
software distribution program,
recognized at FAR 27.404(g)(2), and the
Department’s statutory dissemination
obligations. When a contractor requests
permission to assert copyright in
accordance with paragraph (d)(3) of the
Rights in Data—General clause as
prescribed for use at 48 CFR
927.409(a)(1), Patent Counsel shall
predicate its decision on the
considerations reflected in paragraph (e)
of the clause at 970.5204-82 Rights in
Data—Technology Transfer.

(k) Subcontracts. (1)(i) It is the
responsibility of prime contractors and
higher tier subcontractors, in meeting
their obligations with respect to contract
data, to obtain from their subcontractor
the rights in, access to, and delivery of
such data on behalf of the Government.
Accordingly, subject to the policy set
forth in this subpart, and subject to the
approval of the contracting officer,
where required, selection of appropriate
technical data provisions for
subcontracts is the responsibility of the
prime contractors or higher-tier
subcontractors. In many, but not all
instances, use of the Rights in Technical
Data clause of FAR 52.227-14, as
modified pursuant to 48 CFR
927.409(a)(1), in a subcontract will
provide for sufficient Government rights
in and access to technical data. The
inspection rights afforded in Alternate V
of that clause normally should be
obtained only in first-tier subcontracts
having as a purpose the conduct of
research, development, or
demonstration work or the furnishing of
supplies for which there are substantial
technical data requirements as reflected
in the prime contract.

(i) If a subcontractor refuses to accept
technical data provisions affording
rights in and access to technical data on
behalf of the Government, the contractor
shall so inform the contracting officer in
writing and not proceed with the award
of the subcontract without written
authorization of the contracting officer.

(iii) In prime contracts (or higher-tier
subcontracts) which contain the
Additional Technical Data
Requirements clause at FAR 52.227-16,
it is the further responsibility of the
contractor (or higher-tier subcontractor)
to determine whether inclusion of such
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clause in a subcontract is required to
satisfy technical data requirements of
the prime contract (or higher-tier
subcontract).

(2) As is the case for DOE in its
determination of technical data
requirements, the Additional Technical
Data Requirements clause at FAR
52.227-16 should not be used at any
subcontracting tier where the technical
data requirements are fully known.
Normally, the clause will be used only
in subcontracts having as a purpose the
conduct of research, development, or
demonstration work. Prime contractors
and higher-tier subcontractors shall not
use their power to award subcontracts
as economic leverage to acquire rights in
the subcontractor’s limited rights data or
restricted computer software for their
private use, and they shall not acquire
rights to limited rights data or restricted
computer software on behalf of the
Government for standard commercial
items without the prior approval of
Patent Counsel.

(I) Contractor licensing. In many
contracting situations the achievement
of DOE’s objectives would be frustrated
if the Government, at the time of
contracting, did not obtain on behalf of
responsible third parties and itself
limited license rights in and to limited
rights data or restricted computer
software or both necessary for the
practice of subject inventions or data
first produced or delivered in the
performance of the contract. Where the
purpose of the contract is research,
development, or demonstration,
contracting officers should consult with
program officials and Patent Counsel to
consider whether such rights should be
acquired. No such rights should be
obtained from a small business or non-
profit organization, unless similar rights
in background inventions of the small
business or non-profit organization have
been authorized in accordance with 35
U.S.C. 202(f). In all cases when the
contractor has agreed to include a
provision assuring commercial
availability of background patents,
consideration should be given to
securing for the Government and
responsible third parties at reasonable
royalties and under appropriate
restrictions, co-extensive license rights
for data which are limited rights data
and restricted computer software. When
such license rights are deemed
necessary, the Rights in Data-General
clause at FAR 52.227-14 should be
supplemented by the addition of
Alternate VI as provided at 48 CFR
952.227-14. Alternate VI will normally
be sufficient to cover limited rights data
and restricted computer software for
items and processes that were used in

the contract and are necessary in order
to insure widespread commercial use or
practical utilization of a subject of the
contract. The expression ‘‘subject of the
contract” is intended to limit the
licensing required in Alternate VI to the
fields of technology specifically
contemplated in the contract effort and
may be replaced by a more specific
statement of the fields of technology
intended to be covered in the manner
described in the patent clause at 48 CFR
952.227-13 pertaining to ‘““Background
Patents.” Where, however, limited
rights data and restricted computer
software cover the main purpose or
basic technology of the research,
development, or demonstration effort of
the contract, rather than
subcomponents, products, or processes
which are ancillary to the contract
effort, the limitations set forth in
subparagraphs (k)(1) through (k)(4) of
Alternate VI of 48 CFR 952.227-14
should be modified or deleted.
Paragraph (k) of 48 CFR 952.227-14
further provides that limited rights data
or restricted computer software may be
specified in the contract as being
excluded from or not subject to the
licensing requirements thereof. This
exclusion can be implemented by
limiting the applicability of the
provisions of paragraph (k) of 48 CFR
952.227-14 to only those classes or
categories of limited rights data and
restricted computer software
determined as being essential for
licensing. Although contractor licensing
may be required under paragraph (k) of
48 CFR 952.227-14, the final resolution
of questions regarding the scope of such
licenses and the terms thereof,
including provisions for confidentiality,
and reasonable royalties, is then left to
the negotiation of the parties.

(m) Access to restricted data. In
contracts involving access to certain
categories of DOE-owned Category C-24
restricted data, as set forth in 10 CFR
part 725, DOE has reserved the right to
receive reasonable compensation for the
use of its inventions and discoveries,
including its related data and
technology. Accordingly, in contracts
where access to such restricted data is
to be provided to contractors, Alternate
VII shall be incorporated into the rights
in technical data clause of the contract.
In addition, in any other types of
contracting situations in which the
contractor may be given access to
restricted data, appropriate limitations
on the use of such data must be
specified.

15. Subsection 927.404-70 is added to
read as follows:

927.404-70 Statutory Programs.

Occasionally, Congress enacts
legislation that authorizes or requires
the Department to protect from public
disclosure specific data first produced
in the performance of the contract.
Examples of such programs are ““the
Metals Initiative’” and section 3001(d) of
the Energy Policy Act. In such cases
DOE Patent Counsel is responsible for
providing the appropriate contractual
provisions for protecting the data in
accordance with the statute. Generally,
such clauses will be based upon the
Rights in Data-General clause prescribed
for use at 48 CFR 927.409(a) with
appropriate modifications to define and
protect the “protected data” in
accordance with the applicable statute.
When contracts under such statutes are
to be awarded, contracting officers must
acquire from Patent Counsel the
appropriate contractual provisions.
Additionally, the contracting officer
must consult with DOE program
personnel and Patent Counsel to
identify data first produced in the
performance of the contract that will be
recognized by the parties as protected
data and what data will be made
available to the public notwithstanding
the statutory authority to withhold the
data from public dissemination.

16. Section 927.408 is added to read
as follows:

927.408 Cosponsored research and
development activities.

Because of the Department of Energy’s
statutory duties to disseminate data first
produced under its contracts for
research, development, and
demonstration, the provisions of FAR
27.408 do not apply to cosponsored or
cost shared contracts.

17. Section 927.409 is added to read
as follows:

927.409 Solicitation provisions and
contract clauses. (DOE coverage-
paragraphs (a), (h), (s), and (t)).

(a)(1) The contracting officer shall
insert the clause at FAR 52.227-14,
Rights in Data-General, substituting the
following paragraph (a) and including
the following paragraph (d)(3) and
Alternate V in solicitations and
contracts if it is contemplated that data
will be produced, furnished, or acquired
under the contract; except contracting
officers are authorized to use Alternate
IV rather than paragraph (d)(3) in
contracts for basic or applied research
with educational institutions except
where software is specified for delivery
or except where other special
circumstances exist:

(a) Definitions.
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(1) Computer data bases, as used in this
clause, means a collection of data in a form
capable of, and for the purpose of, being
stored in, processed, and operated on by a
computer. The term does not include
computer software.

(2) Computer software, as used in this
clause, means (i) computer programs which
are data comprising a series of instructions,
rules, routines, or statements, regardless of
the media in which recorded, that allow or
cause a computer to perform a specific
operation or series of operations and (ii) data
comprising source code listings, design
details, algorithms, processes, flow charts,
formulae, and related material that would
enable the computer program to be produced,
created, or compiled. The term does not
include computer data bases.

(3) Data, as used in this clause, means
recorded information, regardless of form or
the media on which it may be recorded. The
term includes technical data and computer
software. For the purposes of this clause, the
term does not include data incidental to the
administration of this contract, such as
financial, administrative, cost and pricing, or
management information.

(4) Form, fit, and function data, as used in
this clause, means data relating to items,
components, or processes that are sufficient
to enable physical and functional
interchangeability, as well as data identifying
source, size, configuration, mating, and
attachment characteristics, functional
characteristics, and performance
requirements; except that for computer
software it means data identifying source,
functional characteristics, and performance
requirements but specifically excludes the
source code, algorithm, process, formulae,
and flow charts of the software.

(5) Limited rights data, as used in this
clause, means data, other than computer
software, developed at private expense that
embody trade secrets or are commercial or
financial and confidential or privileged. The
Government’s rights to use, duplicate, or
disclose limited rights data are as set forth in
the Limited Rights Notice of subparagraph
(9)(2) of this section if included in this
clause.

(6) Restricted computer software, as used
in this clause, means computer software
developed at private expense and that is a
trade secret; is commercial or financial and
is confidential or privileged; or is published
copyrighted computer software, including
minor modifications of any such computer
software. The Government’s rights to use,
duplicate, or disclose restricted computer
software are as set forth in the Restricted
Rights Notice of subparagraph (g)(3) of this
section if included in this clause.

(7) Technical data, as used in this clause,
means recorded data, regardless of form or
characteristic, that are of a scientific or
technical nature. Technical data does not
include computer software, but does include
manuals and instructional materials and
technical data formatted as a computer data
base.

(8) Unlimited rights, as used in this clause,
means the rights of the Government to use,
disclose, reproduce, prepare derivative
works, distribute copies to the public,

including by electronic means, and perform
publicly and display publicly, in any
manner, including by electronic means, and
for any purpose whatsoever, and to have or
permit others to do so.

* * * * *

(d)(3) The Contractor agrees not to assert
copyright in computer software first
produced in the performance of this contract
without prior written permission of the DOE
Patent Counsel assisting the contracting
activity. When such permission is granted,
the Patent Counsel shall specify appropriate
terms, conditions, and submission
requirements to assure utilization,
dissemination, and commercialization of the
data. The Contractor, when requested, shall
promptly deliver to Patent Counsel a duly
executed and approved instrument fully
confirmatory of all rights to which the
Government is entitled.

(2) However, rights in data in these
specific situations will be treated as
described, where the contract is—

(i) For the production of special works
of the type set forth in FAR 27.405(a),
but the clause at FAR 52.227-14, Rights
in Data-General, shall be included in the
contract and made applicable to data
other than special works, as appropriate
(See paragraph (i) of FAR 27.409);

(ii) For the acquisition of existing data
works, as described in FAR 27.405(b)
(See paragraph (j) of FAR 27.409);

(iii) To be performed outside the
United States, its possessions, and
Puerto Rico, in which case agencies may
prescribe different clauses (See
paragraph (n) of FAR 27.409);

(iv) For architect-engineer services or
construction work, in which case
contracting officers shall utilize the
clause at FAR 52.227-17, Rights in Data-
Special Works;

(v) A Small Business Innovation
Research contract (See paragraph (I) of
FAR 27.409);

(vi) For management and operation of
a DOE facility (See 970.2705) or other
contracts involving the production of
data necessary for the management or
operation of DOE facilities or a DOE
site, after consultation with Patent
Counsel (See 927.402-1(b)); or

(vii) Awarded pursuant to a statute
expressly providing authority for the
protection of data first produced
thereunder from disclosure or
dissemination. (See 927.404-70).

(h) The contracting officer shall insert
the clause at FAR 52.227-16, Additional
Data Requirements, in solicitations and
contracts involving experimental,
developmental, research, or
demonstration work (other than basic or
applied research to be performed solely
by a university or college where the
contract amount will be $500,000 or
less) unless all the requirements for data
are believed to be known at the time of

contracting and specified in the
contract. See FAR 27.406(b). This clause
may also be used in other contracts
when considered appropriate.

* * * * *

(s) Contracting officers shall
incorporate the solicitation provision at
FAR 52.227-23, Rights to Proposal Data
(Technical), in all requests for
proposals.

(t) Contracting officers shall include
the solicitation provision at 952.227-84
in all solicitations involving research,
developmental, or demonstration work.

Subpart 927.70—[Removed and
Reserved]

18. Subpart 927.70 consisting of
927.7000 through 927.7005 is removed
and reserved.

PART 952—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

19. The authority citation for Part 952
continues to read as follows:

Authority: 42 U.S.C. 7254; 40 U.S.C.
486(c).

952.227-13 [Amended]

20. Subsection 952.227-13 is
amended in paragraph (a) of the clause
by inserting the sentence ““See 10 CFR
part 784.” at the end of the definition of
“DOE patent waiver regulations” and in
subparagraph (c)(1)(ii) introductory text
of the clause by inserting ““(10 CFR part
784)” after the phrase “‘patent waiver
regulations”.

21. Subsection 952.227-14 of Part 952
is added to read as follows:

952.227-14 Rights in data-general.
(DOE coverage-alternates VI and VII)

Alternate VI (Feb 1998)

As prescribed at 48 CFR 927.404(l) insert
Alternate VI to require the contractor to
license data regarded as limited rights data or
restricted computer software to the
Government and third parties at reasonable
royalties upon request by the Department of
Energy.

(k) Contractor Licensing. Except as may be
otherwise specified in this contract as data
not subject to this paragraph, the contractor
agrees that upon written application by DOE,
it will grant to the Government and
responsible third parties, for purposes of
practicing a subject of this contract, a
nonexclusive license in any limited rights
data or restricted computer software on terms
and conditions reasonable under the
circumstances including appropriate
provisions for confidentiality; provided,
however, the contractor shall not be obliged
to license any such data if the contractor
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demonstrates to the satisfaction of the
Secretary of Energy or designee that:

(1) Such data are not essential to the
manufacture or practice of hardware
designed or fabricated, or processes
developed, under this contract;

(2) Such data, in the form of results
obtained by their use, have a commercially
competitive alternate available or readily
introducible from one or more other sources;

(3) Such data, in the form of results
obtained by their use, are being supplied by
the contractor or its licensees in sufficient
guantity and at reasonable prices to satisfy
market needs, or the contractor or its
licensees have taken effective steps or within
a reasonable time are expected to take
effective steps to so supply such data in the
form of results obtained by their use; or

(4) Such data, in the form of results
obtained by their use, can be furnished by
another firm skilled in the art of
manufacturing items or performing processes
of the same general type and character
necessary to achieve the contract results.

(End of Alternate)
Alternate VII (Feb 1998)

As prescribed in 48 CFR 927.404(m) make
the change described in Alternate VII to limit
the contractor’s use of DOE restricted data.

Insert the parenthetical phrase “‘(except
Restricted Data in category C-24, 10 CFR part
725, in which DOE has reserved the right to
receive reasonable compensation for the use
of its inventions and discoveries, including
related data and technology).” after the
phrase “‘data first produced or specifically
used by the Contractor in the performance of
this contract” in paragraph (b)(2)(i) of the
clause at FAR 52.227-14.

(End of Alternate)

952.227-73 through 952.227-83
[Removed]

22. In Part 952, subsections 952.227—
73, 952.227-75, 952.227-76, 952.227—
77,952.227-78, 952.227-79, and
952.227-83 are removed.

23. Subsection 952.227-84 is revised
to read as follows:

952.227-84 Notice of right to request
patent waiver.

Include this provision in all
appropriate solicitations in accordance
with 48 CFR 927.409(t).

Right to Request Patent Waiver (Feb 1998)

Offerors have the right to request a waiver
of all or any part of the rights of the United
States in inventions conceived or first
actually reduced to practice in performance
of the contract that may be awarded as a
result of this solicitation, in advance of or
within 30 days after the effective date of
contracting. Even where such advance waiver
is not requested or the request is denied, the
contractor will have a continuing right under
the contract to request a waiver of the rights
of the United States in identified inventions,
i.e., individual inventions conceived or first
actually reduced to practice in performance
of the contract. Domestic small businesses
and domestic nonprofit organizations

normally will receive the patent rights clause
at DEAR 952.227-11 which permits the
contractor to retain title to such inventions,
except under contracts for management or
operation of a Government-owned research
and development facility or under contracts
involving exceptional circumstances or
intelligence activities. Therefore, small
businesses and nonprofit organizations
normally need not request a waiver. See the
patent rights clause in the draft contract in
this solicitation. See DOE’s patent waiver
regulations at 10 CFR part 784.

(End of Provision)

PART 970—DOE MANAGEMENT AND
OPERATING CONTRACTS

24. The authority citation for Part 970
continues to read:

Authority: Sec. 161 of the Atomic Energy
Act of 1954 (42 U.S.C. 2201), sec. 644 of the
Department of Energy Organization Act, Pub.
L. 95-91 (42 U.S.C. 7254).

25. Section 970.2705 is revised to read
as follows:

970.2705 Rights in data—general.

(a) Rights in data relating to the
performance of the contract and to all
facilities are significant in assuring
continuity of the management and
operation of DOE facilities. It is crucial
in assuring DOE’s continuing ability to
perform its statutory missions that DOE
obtain rights to all data produced or
specifically used by its management and
operating contractors and appropriate
subcontractors. In order to obtain the
necessary rights in technical data, DOE
contracting officers shall assure that
management and operating contracts
contain either the Rights in Data clause
at 48 CFR 970.5204—82 or the clause at
48 CFR 970.5204-83. Selection of the
appropriate clause is dependent upon
whether technology transfer is a mission
of the management and operating
contract pursuant to the National
Competitiveness Technology Transfer
Act of 1989 (Pub. L. 101-189, as
amended). If technology transfer is not
a mission of the management and
operating contractor, the clause at 48
CFR 970.5204-82 will be used. In those
instances in which technology transfer
is a mission, the clause at 48 CFR
970.5204-83 will be used.

(b) Employees of the management and
operating contractor may not be used to
assist in the preparation of a proposal or
bid for the performance of services,
which are similar or related to those
being performed under the contract, by
the contractor or its parent or affiliate
organization for commercial customers
unless the employee has been separated
from work under the DOE contract for
such period as the Head of the

Contracting Activity or designee shall
have directed.

26. Revise Section 970.2706 as
follows:

970.2706 Rights in technical data—
procedures.

(a) The clauses at 48 CFR 970.5204—
82 and 48 CFR 970.5204-83 both
provide generally for Government
ownership and for unlimited rights in
the Government for all data first
produced in the performance of the
contract and unlimited rights in data
specifically used in the performance of
the contract. Both clauses provide that,
subject to patent, security, and other
provisions of the contract, the contractor
may use contract data for its private
purposes. The contractor, under either
clause, must treat any data furnished by
DOE or acquired from other Government
agencies or private entities in the
performance of their contracts in
accordance with any restrictive legends
contained therein.

(b) Since both clauses secure access to
and, if requested, delivery of technical
data used in the performance of the
contract, there is generally no need to
use the Additional Technical Data
Requirements clause at FAR 52.227-16
in the management and operating
contract.

(c)(1) Paragraph (d) of the clause at 48
CFR 970.5204-82 and paragraph (f) of
the clause at 48 CFR 970.5204—-83
provide for the inclusion in
subcontracts of the Rights in Technical
Data—General clause at FAR 52.227-14,
with Alternate V, and modified in
accordance with DEAR 927.409. Those
clauses also provide for the inclusion in
appropriate subcontracts Alternates Il,
111, and IV to the clause at FAR 52.227—
14 with DOE’s prior approval and the
inclusion of the Additional Technical
Data Requirements clause at FAR
52.227-16 in all subcontracts for
research, development, or
demonstration and all other
subcontracts having special
requirements for the production or
delivery of data. In subcontracts,
including subcontracts for related
support services, involving the design or
operation of any plants or facilities or
specially designed equipment for such
plants or facilities that are managed or
operated by the contractor under its
contract with DOE, the management and
operating contractor shall use the Rights
in Data—Facilities clause at 48 CFR
970.5204-82.

(2) Where, however, a subcontract is
to be awarded by the management and
operating contractor in connection with
a program, as discussed at 927.404-70,
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which provides statutory authority to
protect from public disclosure, data first
produced under contracts awarded
pursuant to the program, contracting
officers shall ensure that the M&O
contractor includes in that subcontract
the rights in data clause provided by
DOE Patent Counsel, consistent with
any accompanying guidance.

(3) Management and operating
contractors and higher-tier
subcontractors shall not use their power
to award subcontracts as economic
leverage to acquire rights in a
subcontractor’s limited rights data or
restricted computer software for their
private use, nor may they acquire rights
in a subcontractor’s limited rights data
or restricted computer software except
through the use of Alternate Il or Il to
the clause at FAR 52.227-14,
respectively, without the prior approval
of DOE Patent Counsel.

(d)(1) Paragraphs (e) and (f) of the
clause at 48 CFR 970.5204-82 and
paragraphs (g) and (h) of the clause at
48 CFR 970.5204-83 provide for the
contractor’s granting a nonexclusive
license in any limited rights data and
restricted computer software
specifically used in performance of the
contract.

(2) In certain instances the objectives
of DOE would be frustrated if the
Government did not obtain, at the time
of contracting, limited license rights on
behalf of responsible third parties and
the Government in and to limited rights
data or restricted computer software or
both necessary for the practice of subject
inventions or data first produced or
delivered in the performance of the
contract. This situation may arise in the
performance of management and
operating contracts and contracts for the
management or operation of a DOE
facility or site. Contracting officers
should consult with program officials
and Patent Counsel. No such rights
should be obtained from a small
business or non-profit organization,
unless similar rights in background
inventions of the small business or non-
profit organization have been authorized
in accordance with 35 U.S.C. 202(f).
Where such a background license is in
DOE'’s interest, a provision that provides
substantially as Alternate VI at 48 CFR
952.227-14 should be added to the
appropriate clause, 48 CFR 970.5204—-82
or 48 CFR 970.5204-83.

(e) The Rights in Data-Technology
Transfer clause at 48 CFR 970.5204-83
differs from the clause at 48 CFR
970.5204-82 in the context of its more
detailed treatment of copyright. In
management and operating contracts
that have technology transfer as a
mission, the right to assert copyright in

data first produced under the contract
will be a valuable right, and
commercialization of such data,
including computer software, will assist
the M&O contractor in advancing the
technology transfer mission of the
contract. The clause at 48 CFR
970.5204-83 provides for DOE approval
of DOE'’s taking a limited copyright
license for a period of five years, and,

in certain rare cases, specified longer
periods in order to contribute to
commercialization of the data.

(f) Contracting officers should consult
with Patent Counsel to assure that
requirements regarding royalties and
conflicts of interest associated with
asserting copyright in data first
produced under the contract are
appropriately addressed in the
Technology Transfer Mission clause of
the management and operating contract.
Where it is not otherwise clear which
DOE program funded the development
of a computer software package, such as
where the development was funded out
of a contractor’s overhead account, the
DOE program which was the primary
source of funding for the entire contract
is deemed to have administrative
responsibility. This issue may arise,
among others, in the decision whether
to grant the contractor permission to
assert copyright. See paragraph (e) of the
Rights in Data-Technology Transfer
clause at 970.5204-83.

(9) In management and operating
contracts involving access to DOE-
owned Category C—24 restricted data, as
set forth in 10 CFR part 725, DOE has
reserved the right to receive reasonable
compensation for the use of its
inventions and discoveries, including
its related restricted data and
technology. Alternate | to each clause
shall be used where access to Category
C—24 restricted data is contemplated in
the performance of a contract.

27. Section 970.2707 is added to read
as follows:

970.2707 Rights in data clauses.

(a) Contracting officers shall insert the
clause at 48 CFR 970.5204-82, Rights in
Data-Facilities, in management and
operating contracts which do not
contain the clause at 48 CFR 970.5204—
40, Technology Transfer Mission.

(b) Contracting officers shall insert the
clause at 970.5204-83, Rights in Data-
Technology Transfer, in management
and operating contracts which contain
the clause at 970.5204-40, Technology
Transfer Mission.

(c) In accordance with 48 CFR
970.2706(g), in contracts where access
to Category C—24 restricted data, as set
forth in 10 CFR part 725, is to be
provided to contractors, Contracting

Officers shall incorporate Alternate | of
the appropriate rights in data clause
prescribed in paragraph (a) or (b) of this
section.

28. Subsection 970.5204-82 is added
to read as follows:

970.5204-82 Rights in data—facilities.

Insert the following clause in the
management and operating contracts in
accordance with 48 CFR 970.2707.
Rights in Data—Facilities (Feb 1998)

(a) Definitions.

(1) Computer data bases, as used in this
clause, means a collection of data in a form
capable of, and for the purpose of, being
stored in, processed, and operated on by a
computer. The term does not include
computer software.

(2) Computer software, as used in this
clause, means (i) computer programs which
are data comprising a series of instructions,
rules, routines, or statements, regardless of
the media in which recorded, that allow or
cause a computer to perform a specific
operation or series of operations and (ii) data
comprising source code listings, design
details, algorithms, processes, flow charts,
formulae, and related material that would
enable the computer program to be produced,
created, or compiled. The term does not
include computer data bases.

(3) Data, as used in this clause, means
recorded information, regardless of form or
the media on which it may be recorded. The
term includes technical data and computer
software. The term “‘data” does not include
data incidental to the administration of this
contract, such as financial, administrative,
cost and pricing, or management information.

(4) Limited rights data, as used in this
clause, means data, other than computer
software, developed at private expense that
embody trade secrets or are commercial or
financial and confidential or privileged. The
Government’s rights to use, duplicate, or
disclose limited rights data are as set forth in
the Limited Rights Notice of subparagraph (e)
of this clause.

(5) Restricted computer software, as used
in this clause, means computer software
developed at private expense and that is a
trade secret; is commercial or financial and
is confidential or privileged; or is published
copyrighted computer software, including
minor modifications of any such computer
software. The Government’s rights to use,
duplicate, or disclose restricted computer
software are as set forth in the Restricted
Rights Notice of paragraph (f) of this clause.

(6) Technical data, as used in this clause,
means recorded data, regardless of form or
characteristic, that are of a scientific or
technical nature. Technical data does not
include computer software, but does include
manuals and instructional materials and
technical data formatted as a computer data
base.

(7) Unlimited rights, as used in this clause,
means the rights of the Government to use,
disclose, reproduce, prepare derivative
works, distribute copies to the public,
including by electronic means, and perform
publicly and display publicly, in any
manner, including by electronic means, and
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for any purpose whatsoever, and to have or
permit others to do so.

(b) Allocation of Rights.

(1) The Government shall have:

(i) Ownership of all technical data and
computer software first produced in the
performance of this Contract;

(if) Unlimited rights in technical data and
computer software specifically used in the
performance of this Contract, except as
provided herein regarding copyright, limited
rights data, or restricted computer software,
or except for other data specifically protected
by statute for a period of time or, where,
approved by DOE, appropriate instances of
the DOE Work for Others Program;

(iit) The right to inspect technical data and
computer software first produced or
specifically used in the performance of this
Contract at all reasonable times. The
Contractor shall make available all necessary
facilities to allow DOE personnel to perform
such inspection;

(iv) The right to have all technical data and
computer software first produced or
specifically used in the performance of this
Contract delivered to the Government or
otherwise disposed of by the Contractor,
either as the Contracting Officer may from
time to time direct during the progress of the
work or in any event as the Contracting
Officer shall direct upon completion or
termination of this Contract. The Contractor
agrees to leave a copy of such data at the
facility or plant to which such data relate,
and to make available for access or to deliver
to the Government such data upon request by
the Contracting Officer. If such data are
limited rights data or restricted computer
software, the rights of the Government in
such data shall be governed solely by the
provisions of paragraph (e) of this clause
(“Rights in Limited Rights Data’’) or
paragraph (f) of this clause (“‘Rights in
Restricted Computer Software’’); and

(v) The right to remove, cancel, correct, or
ignore any markings not authorized by the
terms of this Contract on any data furnished
hereunder if, in response to a written inquiry
by DOE concerning the propriety of the
markings, the Contractor fails to respond
thereto within 60 days or fails to substantiate
the propriety of the markings. In either case
DOE will notify the Contractor of the action
taken.

(2) The Contractor shall have:

(i) The right to withhold limited rights data
and restricted computer software unless
otherwise provided in accordance with the
provisions of this clause; and

(ii) The right to use for its private purposes,
subject to patent, security or other provisions
of this Contract, data it first produces in the
performance of this Contract, except for data
in DOE’s Uranium Enrichment Technology,
including diffusion, centrifuge, and atomic
vapor laser isotope separation, provided the
data requirements of this Contract have been
met as of the date of the private use of such
data.

(3) The Contractor agrees that for limited
rights data or restricted computer software or
other technical, business or financial data in
the form of recorded information which it
receives from, or is given access to by, DOE
or a third party, including a DOE Contractor

or subcontractor, and for technical data or
computer software it first produces under
this Contract which is authorized to be
marked by DOE, the Contractor shall treat
such data in accordance with any restrictive
legend contained thereon.

(c) Copyrighted Material.

(1) The Contractor shall not, without prior
written authorization of the Patent Counsel,
assert copyright in any technical data or
computer software first produced in the
performance of this contract. To the extent
such authorization is granted, the
Government reserves for itself and others
acting on its behalf, a nonexclusive, paid-up,
irrevocable, world-wide license for
Governmental purposes to publish,
distribute, translate, duplicate, exhibit, and
perform any such data copyrighted by the
Contractor.

(2) The Contractor agrees not to include in
the technical data or computer software
delivered under the contract any material
copyrighted by the Contractor and not to
knowingly include any material copyrighted
by others without first granting or obtaining
at no cost a license therein for the benefit of
the Government of the same scope as set
forth in paragraph (c)(1) of this clause. If the
Contractor believes that such copyrighted
material for which the license cannot be
obtained must be included in the technical
data or computer software to be delivered,
rather than merely incorporated therein by
reference, the Contractor shall obtain the
written authorization of the Contracting
Officer to include such material in the
technical data or computer software prior to
its delivery.

(d) Subcontracting.

(1) Unless otherwise directed by the
Contracting Officer, the Contractor agrees to
use in subcontracts in which technical data
or computer software is expected to be
produced or in subcontracts for supplies that
contain a requirement for production or
delivery of data in accordance with the
policy and procedures of 48 CFR (FAR)
Subpart 27.4 as supplemented by 48 CFR
(DEAR) 927.401 through 927.409, the clause
entitled “Rights in Data-General’ at 48 CFR
52.227-14 modified in accordance with
927.409(a) and including Alternate V.
Alternates Il through IV of that clause may
be included as appropriate with the prior
approval of DOE Patent Counsel, and the
Contractor shall not acquire rights in a
subcontractor’s limited rights data or
restricted computer software, except through
the use of Alternates Il or |1, respectively,
without the prior approval of DOE Patent
Counsel. The clause at FAR 52.227-16,
Additional Data Requirements, shall be
included in subcontracts in accordance with
DEAR 927.409(h). The contractor shall use
instead the Rights in Data-Facilities clause at
DEAR 970.5204-82 in subcontracts,
including subcontracts for related support
services, involving the design or operation of
any plants or facilities or specially designed
equipment for such plants or facilities that
are managed or operated under its contract
with DOE.

(2) It is the responsibility of the Contractor
to obtain from its subcontractors technical
data and computer software and rights

therein, on behalf of the Government,
necessary to fulfill the Contractor’s
obligations to the Government with respect to
such data. In the event of refusal by a
subcontractor to accept a clause affording the
Government such rights, the Contractor shall:

(i) Promptly submit written notice to the
Contracting Officer setting forth reasons or
the subcontractor’s refusal and other
pertinent information which may expedite
disposition of the matter, and

(ii) Not proceed with the subcontract
without the written authorization of the
Contracting Officer.

(3) Neither the Contractor nor higher-tier
subcontractors shall use their power to award
subcontracts as economic leverage to acquire
rights in a subcontractor’s limited rights data
or restricted computer software for their
private use.

(e) Rights in Limited Rights Data.

Except as may be otherwise specified in
this Contract as data which are not subject to
this paragraph, the Contractor agrees to and
does hereby grant to the Government an
irrevocable, nonexclusive, paid-up license by
or for the Government, in any limited rights
data of the Contractor specifically used in the
performance of this Contract, provided,
however, that to the extent that any limited
rights data when furnished or delivered is
specifically identified by the Contractor at
the time of initial delivery to the Government
or a representative of the Government, such
data shall not be used within or outside the
Government except as provided in the
“Limited Rights Notice” set forth. All such
limited rights data shall be marked with the
following “Limited Rights Notice”:

Limited Rights Notice

These data contain “‘limited rights data,”
furnished under Contract No.
with the United States Department of Energy
which may be duplicated and used by the
Government with the express limitations that
the “limited rights data’ may not be
disclosed outside the Government or be used
for purposes of manufacture without prior
permission of the Contractor, except that
further disclosure or use may be made solely
for the following purposes:

(a) Use (except for manufacture) by support
services contractors within the scope of their
contracts;

(b) This “limited rights data” may be
disclosed for evaluation purposes under the
restriction that the “limited rights data’ be
retained in confidence and not be further
disclosed;

(c) This “limited rights data”” may be
disclosed to other contractors participating in
the Government’s program of which this
Contract is a part for information or use
(except for manufacture) in connection with
the work performed under their contracts and
under the restriction that the “limited rights
data” be retained in confidence and not be
further disclosed;

(d) This “limited rights data”” may be used
by the Government or others on its behalf for
emergency repair or overhaul work under the
restriction that the “limited rights data” be
retained in confidence and not be further
disclosed; and

(e) Release to a foreign government, or
instrumentality thereof, as the interests of the
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United States Government may require, for
information or evaluation, or for emergency
repair or overhaul work by such government.
This Notice shall be marked on any
reproduction of this data in whole or in part.

(End of Notice)

(f) Rights in Restricted Computer Software.

(1) Except as may be otherwise specified in
this Contract as data which are not subject to
this paragraph, the Contractor agrees to and
does hereby grant to the Government an
irrevocable, nonexclusive, paid-up, license
by or for the Government, in any restricted
computer software of the Contractor
specifically used in the performance of this
Contract, provided, however, that to the
extent that any restricted computer software
when furnished or delivered is specifically
identified by the Contractor at the time of
initial delivery to the Government or a
representative of the Government, such data
shall not be used within or outside the
Government except as provided in the
“Restricted Rights Notice” set forth below.
All such restricted computer software shall
be marked with the following “‘Restricted
Rights Notice™”:

Restricted Rights Notice-Long Form

(a) This computer software is submitted
with restricted rights under Department of
Energy Contract No. . It may
not be used, reproduced, or disclosed by the
Government except as provided in paragraph
(b) of this notice.

(b) This computer software may be:

(1) Used or copied for use in or with the
computer or computers for which it was
acquired, including use at any Government
installation to which such computer or
computers may be transferred;

(2) Used, copied for use, in a backup or
replacement computer if any computer for
which it was acquired is inoperative or is
replaced;

(3) Reproduced for safekeeping (archives)
or backup purposes;

(4) Modified, adapted, or combined with
other computer software, provided that only
the portions of the derivative software
consisting of the restricted computer software
are to be made subject to the same restricted
rights; and

(5) Disclosed to and reproduced for use by
contractors under a service contract (of the
type defined in FAR 37.101) in accordance
with subparagraphs (b)(1) through (4) of this
Notice, provided the Government makes such
disclosure or reproduction subject to these
restricted rights.

(c) Notwithstanding the foregoing, if this
computer software has been published under
copyright, it is licensed to the Government,
without disclosure prohibitions, with the
rights set forth in the restricted rights notice
above.

(d) This Notice shall be marked on any
reproduction of this computer software, in
whole or in part.

(End of Notice)

(2) Where it is impractical to include the
Restricted Rights Notice on restricted
computer software, the following short-form
Notice may be used in lieu thereof:

Restricted Rights Notice—Short Form

Use, reproduction, or disclosure is subject
to restrictions set forth in the Long Form
Notice of DOE Contract No.
with (name of Contractor ).

(End of Notice)

(3) If the software is embedded, or if it is
commercially impractical to mark it with
human readable text, then the symbol R and
the clause date (mo/yr), in brackets or a box,
a [R-mo/yr], may be used. This will be read
to mean restricted computer software, subject
to the rights of the Government as described
in the Long Form Notice, in effect as of the
date indicated next to the symbol. The
symbol shall not be used to mark human
readable material. In the event this Contract
contains any variation to the rights in the
Long Form Notice, then the contract number
must also be cited.

(4) If restricted computer software is
delivered with the copyright notice of 17
U.S.C. 401, the software will be presumed to
be published copyrighted computer software
licensed to the Government without
disclosure prohibitions and with unlimited
rights, unless the Contractor includes the
following statement with such copyright
notice “Unpublished-rights reserved under
the Copyright Laws of the United States.”

(9) Relationship to patents. Nothing
contained in this clause creates or is
intended to imply a license to the
Government in any patent or is intended to
be construed as affecting the scope of any
licenses or other rights otherwise granted to
the Government under any patent.

(End of Clause)

Alternate | (Feb 1998): In accordance with
970.2706(g), insert the phrase ““and except
Restricted Data in category C-24, 10 CFR part
725, in which DOE has reserved the right to
receive reasonable compensation for the use
of its inventions and discoveries, including
related data and technology” after “laser
isotope separation’ and before the comma in
paragraph (b)(2)(ii) of the clause at 970.5204—
83, as appropriate.

(End of Alternate)

29. Subsection 970.5204-83 is added
to read as follows:

970.5204-83 Rights in Data-Technology
Transfer.

Insert the following clause in
management and operating contracts in
accordance with 48 CFR 970.2707.

Rights in Data-Technology Transfer (Feb
1998)

(a) Definitions.

(1) Computer data bases, as used in this
clause, means a collection of data in a form
capable of, and for the purpose of, being
stored in, processed, and operated on by a
computer. The term does not include
computer software.

(2) Computer software, as used in this
clause, means (i) computer programs which
are data comprising a series of instructions,
rules, routines, or statements, regardless of
the media in which recorded, that allow or
cause a computer to perform a specific
operation or series of operations and (ii) data

comprising source code listings, design
details, algorithms, processes, flow charts,
formulae, and related material that would
enable the computer program to be produced,
created, or compiled. The term does not
include computer data bases.

(3) Data, as used in this clause, means
recorded information, regardless of form or
the media on which it may be recorded. The
term includes technical data and computer
software. The term ““data’ does not include
data incidental to the administration of this
contract, such as financial, administrative,
cost and pricing, or management information.

(4) Limited rights data, as used in this
clause, means data, other than computer
software, developed at private expense that
embody trade secrets or are commercial or
financial and confidential or privileged. The
Government’s rights to use, duplicate, or
disclose limited rights data are as set forth in
the Limited Rights Notice of paragraph (g) of
this clause.

(5) Restricted computer software, as used
in this clause, means computer software
developed at private expense and that is a
trade secret; is commercial or financial and
is confidential or privileged; or is published
copyrighted computer software, including
minor modifications of any such computer
software. The Government’s rights to use,
duplicate, or disclose restricted computer
software are as set forth in the Restricted
Rights Notice of subparagraph (h) of this
clause.

(6) Technical data, as used in this clause,
means recorded data, regardless of form or
characteristic, that are of a scientific or
technical nature. Technical data does not
include computer software, but does include
manuals and instructional materials and
technical data formatted as a computer data

ase.

(7) Unlimited rights, as used in this clause,
means the rights of the Government to use,
disclose, reproduce, prepare derivative
works, distribute copies to the public,
including by electronic means, and perform
publicly and display publicly, in any
manner, including by electronic means, and
for any purpose whatsoever, and to have or
permit others to do so.

(b) Allocation of Rights.

(1) The Government shall have:

(i) Ownership of all technical data and
computer software first produced in the
performance of this Contract;

(if) Unlimited rights in technical data and
computer software specifically used in the
performance of this Contract, except as
provided herein regarding copyright, limited
rights data, or restricted computer software,
and except for data subject to the
withholding provisions for protected
Cooperative Research and Development
Agreement (CRADA) information in
accordance with Technology Transfer actions
under this Contract, or other data specifically
protected by statute for a period of time or,
where, approved by DOE, appropriate
instances of the DOE Work for Others
Program;

(iii) The right to inspect technical data and
computer software first produced or
specifically used in the performance of this
Contract at all reasonable times. The
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Contractor shall make available all necessary
facilities to allow DOE personnel to perform
such inspection;

(iv) The right to have all technical data and
computer software first produced or
specifically used in the performance of this
Contract delivered to the Government or
otherwise disposed of by the Contractor,
either as the Contracting Officer may from
time to time direct during the progress of the
work or in any event as the Contracting
Officer shall direct upon completion or
termination of this Contract. The Contractor
agrees to leave a copy of such data at the
facility or plant to which such data relate,
and to make available for access or to deliver
to the Government such data upon request by
the Contracting Officer. If such data are
limited rights data or restricted computer
software. the rights of the Government in
such data shall be governed solely by the
provisions of paragraph (g) of this clause
(“Rights in Limited Rights Data’’) or
paragraph (h) of this clause (“‘Rights in
Restricted Computer Software”); and

(v) The right to remove, cancel, correct, or
ignore any markings not authorized by the
terms of this Contract on any data furnished
hereunder if, in response to a written inquiry
by DOE concerning the propriety of the
markings, the Contractor fails to respond
thereto within 60 days or fails to substantiate
the propriety of the markings. In either case
DOE will notify the Contractor of the action
taken.

(2) The Contractor shall have:

(i) The right to withhold limited rights data
and restricted computer software unless
otherwise provided in provisions of this
clause;

(if) The right to use for its private purposes,
subject to patent, security or other provisions
of this Contract, data it first produces in the
performance of this Contract, except for data
in DOE’s Uranium Enrichment Technology,
including diffusion, centrifuge, and atomic
vapor laser isotope separation, provided the
data requirements of this Contract have been
met as of the date of the private use of such
data; and

(iii) The right to assert copyright subsisting
in scientific and technical articles as
provided in paragraph (d) of this clause and
the right to request permission to assert
copyright subsisting in works other than
scientific and technical articles as provided
in paragraph (e) of this clause.

(3) The Contractor agrees that for limited
rights data or restricted computer software or
other technical business or financial data in
the form of recorded information which it
receives from, or is given access to by DOE
or a third party, including a DOE contractor
or subcontractor, and for technical data or
computer software it first produces under
this Contract which is authorized to be
marked by DOE, the Contractor shall treat
such data in accordance with any restrictive
legend contained thereon.

(c) Copyright (General).

(1) The Contractor agrees not to mark,
register, or otherwise assert copyright in any
data in a published or unpublished work,
other than as set forth in paragraphs (d) and
(e) of this clause.

(2) Except for material to which the
Contractor has obtained the right to assert

copyright in accordance with either
paragraph (d) or (e) of this clause, the
Contractor agrees not to include in the data
delivered under this Contract any material
copyrighted by the Contractor and not to
knowingly include any material copyrighted
by others without first granting or obtaining
at no cost a license therein for the benefit of
the Government of the same scope as set
forth in paragraph (d) of this clause. If the
Contractor believes that such copyrighted
material for which the license cannot be
obtained must be included in the data to be
delivered, rather than merely incorporated
therein by reference, the Contractor shall
obtain the written authorization of the
Contracting Officer to include such material
in the data prior to its delivery.

(d) Copyrighted works (scientific and
technical articles).

(1) The Contractor shall have the right to
assert, without prior approval of the
Contracting Officer, copyright subsisting in
scientific and technical articles composed
under this contract or based on or containing
data first produced in the performance of this
Contract, and published in academic,
technical or professional journals, symposia,
proceedings, or similar works. When
assertion of copyright is made, the Contractor
shall affix the applicable copyright notice of
17 U.S.C. 401 or 402 and acknowledgment of
Government sponsorship (including contract
number) on the data when such data are
delivered to the Government as well as when
the data are published or deposited for
registration as a published work in the U.S.
Copyright Office. The Contractor grants to the
Government, and others acting on its behalf,
a nonexclusive, paid-up, irrevocable, world-
wide license in such copyrighted data to
reproduce, prepare derivative works,
distribute copies to the public, and perform
publicly and display publicly, by or on
behalf of the Government.

(2) The contractor shall mark each
scientific or technical article first produced
or composed under this Contract and
submitted for journal publication or similar
means of dissemination with a notice, similar
in all material respects to the following, on
the front reflecting the Government’s non-
exclusive, paid-up, irrevocable, world-wide
license in the copyright.

Notice: This manuscript has been authored
by [insert the name of the Contractor] under
Contract No. [insert the contract number]
with the U.S. Department of Energy. The
United States Government retains and the
publisher, by accepting the article for
publication, acknowledges that the United
States Government retains a non-exclusive,
paid-up, irrevocable, world-wide license to
publish or reproduce the published form of
this manuscript, or allow others to do so, for
United States Government purposes.

(End of Notice)

(3) The title to the copyright of the original
of unclassified graduate theses and the
original of related unclassified scientific
papers shall vest in the author thereof,
subject to the right of DOE to retain
duplicates of such documents and to use
such documents for any purpose whatsoever
without any claim on the part of the author
or the contractor for additional
compensation.

(e) Copyrighted works (other than scientific
and technical articles and data produced
under a CRADA). The Contractor may obtain
permission to assert copyright subsisting in
technical data and computer software first
produced by the Contractor in performance
of this Contract, where the Contractor can
show that commercialization would be
enhanced by such copyright protection,
subject to the following:

(1) Contractor Request to Assert Copyright.

(i) For data other than scientific and
technical articles and data produced under a
CRADA, the Contractor shall submit in
writing to Patent Counsel its request to assert
copyright in data first produced in the
performance of this Contract pursuant to this
clause. The right of the Contractor to
copyright data first produced under a
CRADA is as described in the individual
CRADA. Each request by the Contractor must
include:

(A) The identity of the data (including any
computer program) for which the Contractor
requests permission to assert copyright, as
well as an abstract which is descriptive of the
data and is suitable for dissemination
purposes,

(B) The program under which it was
funded,

(C) Whether, to the best knowledge of the
Contractor, the data is subject to an
international treaty or agreement,

(D) Whether the data is subject to export
control,

(E) A statement that the Contractor plans
to commercialize the data in compliance
with the clause of this contract entitled
“Technology Transfer Mission,”” within five
(5) years after obtaining permission to assert
copyright or, on a case-by-case basis, a
specified longer period where the Contractor
can demonstrate that the ability to
commercialize effectively is dependent upon
such longer period, and

(F) For data other than computer software,
a statement explaining why the assertion of
copyright is necessary to enhance
commercialization and is consistent with
DOE’s dissemination responsibilities.

(ii) For data that is developed using other
funding sources in addition to DOE funding,
the permission to assert copyright in
accordance with this clause must also be
obtained by the Contractor from all other
funding sources prior to the Contractor’s
request to Patent Counsel. The request shall
include the Contractor’s certification or other
documentation acceptable to Patent Counsel
demonstrating such permission has been
obtained.

(iii) Permission for the Contractor to assert
copyright in excepted categories of data as
determined by DOE will be expressly
withheld. Such excepted categories include
data whose release (A) would be detrimental
to national security, i.e., involve classified
information or data or sensitive information
under Section 148 of the Atomic Energy Act
of 1954, as amended, or are subject to export
control for nonproliferation and other
nuclear-related national security purposes,
(B) would not enhance the appropriate
transfer or dissemination and
commercialization of such data, (C) would
have a negative impact on U.S. industrial
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competitiveness, (D) would prevent DOE
from meeting its obligations under treaties
and international agreements, or (E) would be
detrimental to one or more of DOE’s
programs. Additional excepted categories
may be added by the Assistant General
Counsel for Technology Transfer and
Intellectual Property. Where data are
determined to be under export control
restriction, the Contractor may obtain
permission to assert copyright subject to the
provisions of this clause for purposes of
limited commercialization in a manner that
complies with export control statutes and
applicable regulations. In addition,
notwithstanding any other provision of this
Contract, all data developed with Naval
Reactors’ funding and those data that are
classified fall within excepted categories. The
rights of the Contractor in data are subject to
the disposition of data rights in the treaties
and international agreements identified
under this Contract as well as those
additional treaties and international
agreements which DOE may from time to
time identify by unilateral amendment to the
Contract; such amendment listing added
treaties and international agreements is
effective only for data which is developed
after the date such treaty or international
agreement is added to this Contract. Also, the
Contractor will not be permitted to assert
copyright in data in the form of various
technical reports generated by the Contractor
under the Contract without first obtaining the
advanced written permission of the
Contracting Officer.

(2) DOE Review and Response to
Contractor’s Request. The Patent Counsel
shall use its best efforts to respond in writing
within 90 days of receipt of a complete
request by the Contractor to assert copyright
in technical data and computer software
pursuant to this clause. Such response shall
either give or withhold DOE’s permission for
the Contractor to assert copyright or advise
the Contractor that DOE needs additional
time to respond and the reasons therefor.

(3) Permission for Contractor to Assert
Copyright.

(i) For computer software, the Contractor
shall furnish to the DOE designated,
centralized software distribution and control
point, the Energy Science and Technology
Software Center, at the time permission to
assert copyright is given under paragraph
(€)(2) of this clause: (A) an abstract describing
the software suitable for publication, (B) the
source code for each software program, and
(C) the object code and at least the minimum
support documentation needed by a
technically competent user to understand
and use the software. The Patent Counsel, for
good cause shown by the Contractor, may
allow the minimum support documentation
to be delivered within 60 days after
permission to assert copyright is given or at
such time the minimum support
documentation becomes available. The
Contractor acknowledges that the DOE
designated software distribution and control
point may provide a technical description of
the software in an announcement identifying
its availability from the copyright holder.

(ii) Unless otherwise directed by the
Contracting Officer, for data other than

computer software to which the Contractor
has received permission to assert copyright
under paragraph (e)(2) of this clause above,
the Contractor shall within sixty (60) days of
obtaining such permission furnish to DOE’s
Office of Scientific and Technical
Information (OSTI) a copy of such data as
well as an abstract of the data suitable for
dissemination purposes. The Contractor
acknowledges that OSTI may provide an
abstract of the data in an announcement to
DOE, its contractors and to the public
identifying its availability from the copyright
holder.

(iii) For a five year period or such other
specified period as specifically approved by
Patent Counsel beginning on the date the
Contractor is given permission to assert
copyright in data, the Contractor grants to the
Government, and others acting on its behalf,
a paid-up, nonexclusive, irrevocable
worldwide license in such copyrighted data
to reproduce, prepare derivative works and
perform publicly and display publicly, by or
on behalf of the Government. Upon request,
the initial period may be extended after DOE
approval. The DOE approval will be based on
the standard that the work is still
commercially available and the market
demand is being met.

(iv) After the period approved by Patent
Counsel for application of the limited
Government license described in paragraph
(e)(3)(iii) of this clause, or if, prior to the end
of such period(s), the Contractor abandons
commercialization activities pertaining to the
data to which the Contractor has been given
permission to assert copyright, the Contractor
grants to the Government, and others acting
on its behalf, a paid-up, nonexclusive,
irrevocable worldwide license in such
copyrighted data to reproduce, distribute
copies to the public, prepare derivative
works, perform publicly and display
publicly, and to permit others to do so.

(v) Whenever the Contractor asserts
copyright in data pursuant to this paragraph
(e), the Contractor shall affix the applicable
copyright notice of 17 U.S.C. 401 or 402 on
the copyrighted data and also an
acknowledgment of the Government
sponsorship and license rights of paragraphs
(e)(3) (iii) and (iv) of this clause. Such action
shall be taken when the data are delivered to
the Government, published, licensed or
deposited for registration as a published
work in the U.S. Copyright Office. The
acknowledgment of Government sponsorship
and license rights shall be as follows:

Notice: These data were produced by
(insert name of Contractor) under Contract
No. with the Department of
Energy. For (period approved by DOE Patent
Counsel) from (date permission to assert
copyright was obtained), the Government is
granted for itself and others acting on its
behalf a nonexclusive, paid-up, irrevocable
worldwide license in this data to reproduce,
prepare derivative works, and perform
publicly and display publicly, by or on
behalf of the Government. There is provision
for the possible extension of the term of this
license. Subsequent to that period or any
extension granted, the Government is granted
for itself and others acting on its behalf a
nonexclusive, paid-up, irrevocable

worldwide license in this data to reproduce,
prepare derivative works, distribute copies to
the public, perform publicly and display
publicly, and to permit others to do so. The
specific term of the license can be identified
by inquiry made to Contractor or DOE.
Neither the United States nor the United
States Department of Energy, nor any of their
employees, makes any warranty, express or
implied, or assumes any legal liability or
responsibility for the accuracy, completeness,
or usefulness of any data , apparatus,
product, or process disclosed, or represents
that its use would not infringe privately
owned rights.

(End of Notice)

(vi) With respect to any data to which the
Contractor has received permission to assert
copyright, the DOE has the right, during the
five (5) year or specified longer period
approved by Patent Counsel as provided for
in paragraph (e) of this clause, to request the
Contractor to grant a nonexclusive, partially
exclusive or exclusive license in any field of
use to a responsible applicant(s) upon terms
that are reasonable under the circumstances,
and if the Contractor refuses such request, to
grant such license itself, if the DOE
determines that the Contractor has not made
a satisfactory demonstration that either it or
its licensee(s) is actively pursuing
commercialization of the data as set forth in
subparagraph (e)(1)(A) of this clause. Before
licensing under this subparagraph (vi), DOE
shall furnish the Contractor a written request
for the Contractor to grant the stated license,
and the Contractor shall be allowed thirty
(30) days (or such longer period as may be
authorized by the Contracting Officer for
good cause shown in writing by the
Contractor) after such notice to show cause
why the license should not be granted. The
Contractor shall have the right to appeal the
decision of the DOE to grant the stated
license to the Invention Licensing Appeal
Board as set forth in 10 CFR 781.65—
“Appeals”.

(vii) No costs shall be allowable for
maintenance of copyrighted data, primarily
for the benefit of the Contractor and/or a
licensee which exceeds DOE Program needs,
except as expressly provided in writing by
the Contracting Officer. The Contractor may
use its net royalty income to effect such
maintenance costs.

(viii) At any time the Contractor abandons
commercialization activities for data for
which the Contractor has received
permission to assert copyright in accordance
with this clause, it shall advise OSTI and
Patent Counsel and upon request assign the
copyright to the Government so that the
Government can distribute the data to the
public.

(4) The following notice may be placed on
computer software prior to any publication
and prior to the Contractor’s obtaining
permission from the Department of Energy to
assert copyright in the computer software
pursuant to paragraph (c)(3) of this section.

Notice: This computer software was
prepared by [insert the Contractor’s name
and the individual author], hereinafter the
Contractor, under Contract [insert the
Contract Number] with the Department of
Energy (DOE). All rights in the computer
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software are reserved by DOE on behalf of the
United States Government and the Contractor
as provided in the Contract. You are
authorized to use this computer software for
Governmental purposes but it is not to be
released or distributed to the public.
NEITHER THE GOVERNMENT NOR THE
CONTRACTOR MAKES ANY WARRANTY,
EXPRESS OR IMPLIED, OR ASSUMES ANY
LIABILITY FOR THE USE OF THIS
SOFTWARE. This notice including this
sentence must appear on any copies of this
computer software.

(End of Notice)

(5) a similar notice can be used for data,
other than computer software, upon approval
of DOE Patent Counsel.

(f) Subcontracting.

(1) Unless otherwise directed by the
Contracting Officer, the Contractor agrees to
use in subcontracts in which technical data
or computer software is expected to be
produced or in subcontracts for supplies that
contain a requirement for production or
delivery of data in accordance with the
policy and procedures of 48 CFR (FAR)
Subpart 27.4 as supplemented by 48 CFR
(DEAR) 927.401 through 927.409, the clause
entitled “Rights in Data-General” at 48 CFR
52.227-14 modified in accordance with
927.409(a) and including Alternate V.
Alternates Il through IV of that clause may
be included as appropriate with the prior
approval of DOE Patent Counsel, and the
Contractor shall not acquire rights in a
subcontractor’s limited rights data or
restricted computer software, except through
the use of Alternates Il or |11, respectively,
without the prior approval of DOE Patent
Counsel. The clause at FAR 52.227-16,
Additional Data Requirements, shall be
included in subcontracts in accordance with
DEAR 927.409(h). The Contractor shall use
instead the Rights in Data—Facilities clause
at DEAR 970.5204-82 in subcontracts,
including subcontracts for related support
services, involving the design or operation of
any plants or facilities or specially designed
equipment for such plants or facilities that
are managed or operated under its contract
with DOE.

(2) It is the responsibility of the Contractor
to obtain from its subcontractors technical
data and computer software and rights
therein, on behalf of the Government,
necessary to fulfill the Contractor’s
obligations to the Government with respect to
such data. In the event of refusal by a
subcontractor to accept a clause affording the
Government such rights, the Contractor shall:

(i) Promptly submit written notice to the
Contracting Officer setting forth reasons or
the subcontractor’s refusal and other
pertinent information which may expedite
disposition of the matter, and

(i) Not proceed with the subcontract
without the written authorization of the
Contracting Officer.

(3) Neither the Contractor nor higher-tier
subcontractors shall use their power to award
subcontracts as economic leverage to acquire
rights in a subcontractor’s limited rights data
and restricted computer software for their
private use.

(9) Rights in Limited Rights Data.

Except as may be otherwise specified in
this Contract as data which are not subject to

this paragraph, the Contractor agrees to and
does hereby grant to the Government an
irrevocable nonexclusive, paid-up license by
or for the Government, in any limited rights
data of the Contractor specifically used in the
performance of this Contract, provided,
however, that to the extent that any limited
rights data when furnished or delivered is
specifically identified by the Contractor at
the time of initial delivery to the Government
or a representative of the Government, such
data shall not be used within or outside the
Government except as provided in the
“Limited Rights Notice” set forth below. All
such limited rights data shall be marked with
the following ““Limited Rights Notice:”

Limited Rights Notice

These data contain ““limited rights data,”
furnished under Contract No.
with the United States Department of Energy
which may be duplicated and used by the
Government with the express limitations that
the “limited rights data’” may not be
disclosed outside the Government or be used
for purposes of manufacture without prior
permission of the Contractor, except that
further disclosure or use may be made solely
for the following purposes:

(a) Use (except for manufacture) by support
services contractors within the scope of their
contracts;

(b) This “limited rights data” may be
disclosed for evaluation purposes under the
restriction that the “limited rights data” be
retained in confidence and not be further
disclosed;

(c) This “limited rights data” may be
disclosed to other contractors participating in
the Government’s program of which this
Contract is a part for information or use
(except for manufacture) in connection with
the work performed under their contracts and
under the restriction that the “limited rights
data” be retained in confidence and not be
further disclosed;

(d) This “limited rights data” may be used
by the Government or others on its behalf for
emergency repair or overhaul work under the
restriction that the “limited rights data” be
retained in confidence and not be further
disclosed; and

(e) Release to a foreign government, or
instrumentality thereof, as the interests of the
United States Government may require, for
information or evaluation, or for emergency
repair or overhaul work by such government.

This Notice shall be marked on any
reproduction of this data in whole or in part.

(End of Notice)

(h) Rights in Restricted Computer Software.

(1) Except as may be otherwise specified in
this Contract as data which are not subject to
this paragraph, the Contractor agrees to and
does hereby grant to the Government an
irrevocable, nonexclusive, paid-up, license
by or for the Government, in any restricted
computer software of the Contractor
specifically used in the performance of this
Contract; provided, however, that to the
extent that any restricted computer software
when furnished or delivered is specifically
identified by the Contractor at the time of
initial delivery to the Government or a
representative of the Government, such data
shall not be used within or outside the

Government except as provided in the
“Restricted Rights Notice” set forth below.
All such restricted computer software shall
be marked with the following “‘Restricted
Rights Notice:”

Restricted Rights Notice—Long Form

(a) This computer software is submitted
with restricted rights under Department of
Energy Contract No. . It may
not be used, reproduced, or disclosed by the
Government except as provided in paragraph
(b) of this notice.

(b) This computer software may be:

(1) Used or copied for use in or with the
computer or computers for which it was
acquired, including use at any Government
installation to which such computer or
computers may be transferred;

(2) Used, copied for use, in a backup or
replacement computer if any computer for
which it was acquired is inoperative or is
replaced;

(3) Reproduced for safekeeping (archives)
or backup purposes;

(4) Modified, adapted, or combined with
other computer software, provided that only
the portions of the derivative software
consisting of the restricted computer software
are to be made subject to the same restricted
rights; and

(5) Disclosed to and reproduced for use by
contractors under a service contract (of the
type defined in FAR 37.101) in accordance
with subparagraphs (b)(1) through (4) of this
Notice, provided the Government makes such
disclosure or reproduction subject to these
restricted rights.

(c) Notwithstanding the foregoing, if this
computer software has been published under
copyright, it is licensed to the Government,
without disclosure prohibitions, with the
rights set forth in the restricted rights notice
above.

(d) This Notice shall be marked on any
reproduction of this computer software, in
whole or in part.

(End of Notice)

(2) Where it is impractical to include the
Restricted Rights Notice on restricted
computer software, the following short-form
Notice may be used in lieu thereof:

Restricted Rights Notice—Short Form

Use, reproduction, or disclosure is subject
to restrictions set forth in the Long Form
Notice of DOE Contract No.
with (name of Contractor).

(End of Notice)

(3) If the software is embedded, or if it is
commercially impractical to mark it with
human readable text, then the symbol R and
the clause date (mo/yr) in brackets or a box,
a [R-mo/yr], may be used. This will be read
to mean restricted computer software, subject
to the rights of the Government as described
in the Long Form Notice, in effect as of the
date indicated next to the symbol. The
symbol shall not be used to mark human
readable material. In the event this Contract
contains any variation to the rights in the
Long Form Notice, then the contract number
must also be cited.

(4) If restricted computer software is
delivered with the copyright notice of 17
U.S.C. 401, the software will be presumed to
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be published copyrighted computer software
licensed to the Government without
disclosure prohibitions and with unlimited
rights, unless the Contractor includes the
following statement with such copyright
notice “Unpublished-rights reserved under
the Copyright Laws of the United States.”

(i) Relationship to patents.

Nothing contained in this clause creates or
is intended to imply a license to the
Government in any patent or is intended to
be construed as affecting the scope of any
licenses or other rights otherwise granted to
the Government under any patent.

(End of Clause)

Alternate | (Feb. 1998): In accordance with
970.2706(g), insert the phrase *‘and except
Restricted Data in category C—24, 10 CFR part
725, in which DOE has reserved the right to
receive reasonable compensation for the use
of its inventions and discoveries, including
related data and technology” after “‘laser
isotope separation’ and before the comma in
paragraph (b)(2)(ii) of the clause at 970.5204—
83, as appropriate.

(End of Alternate)

[FR Doc. 98-5079 Filed 3-4-98; 8:45 am]
BILLING CODE 6450-01-P

FARM CREDIT ADMINISTRATION

12 CFR Part 614
RIN 3052-AB78

Loan Policies and Operations; Loan
Sales Relief; Effective

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA) published a direct
final rule, with opportunity for
comment, amending part 614 on
December 2, 1997 (62 FR 63644). The
final rule conforms the regulations to
recent statutory amendments to the
Farm Credit Act of 1971, as amended,
(Act) made by sections 206 and 208 of
the Farm Credit System Reform Act of
1996 (1996 Act). These amendments
provide that loans designated by Farm
Credit System institutions for sale into

a secondary market are not subject to
minimum stock purchase or borrower
rights requirements. The opportunity for
comment expired on January 2, 1998.
The FCA received no comments and
therefore, the final rule becomes
effective without change. In accordance
with 12 U.S.C. 2252, the effective date
of the final rule is 30 days from the date
of publication in the Federal Register
during which either or both Houses of
Congress are in session. Based on the
records of the sessions of Congress, the
effective date of the regulations is March
4,1998.

EFFECTIVE DATE: The regulation
amending 12 CFR part 614 published on

December 2, 1998 (62 FR 63644) is
effective March 4, 1998.

FOR FURTHER INFORMATION CONTACT:
John J. Hays, Policy Analyst, Office of
Policy and Analysis, Farm Credit

Administration, McLean, VA 22102-
5090, (703) 883-4498;
or

William L. Larsen, Senior Attorney,
Office of General Counsel, Farm
Credit Administration, McLean, VA
22102-5090, (703) 883-4020, TDD
(703) 883-4444.

(12 U.S.C. 2252(a)(9) and (10))

Dated: February 27, 1998.
Floyd Fithian,
Secretary, Farm Credit Administration Board.
[FR Doc. 98-5551 Filed 3-3-98; 8:45 am]
BILLING CODE 6705-01-P

FARM CREDIT ADMINISTRATION

12 CFR Part 614
RIN 3052-AB81

Loan Policies and Operations; Interest
Rates and Charges; Effective Date

AGENCY: Farm Credit Administration.
ACTION: Notice of effective date.

SUMMARY: The Farm Credit
Administration (FCA) published a direct
final rule, with opportunity for
comment, amending part 614 on
December 22, 1997 (62 FR 66816). These
amendments eliminated the prior
approval requirement for changes in
interest rate policies at banks for
cooperatives (BCs), eliminated
unnecessary or duplicative regulatory
requirements, and clarified existing
requirements that are retained. The
opportunity for comment expired on
January 21, 1998. The FCA received no
comments and therefore, the final rule
becomes effective without change. In
accordance with 12 U.S.C. 2252, the
effective date of the final rule is 30 days
from the date of publication in the
Federal Register during which either or
both Houses of Congress are in session.
Based on the records of the sessions of
Congress, the effective date of the
regulations is March 4, 1998.
EFFECTIVE DATE: The regulation
amending 12 CFR part 614 published on
December 22, 1998 (62 FR 66816) is
effective March 4, 1998.
FOR FURTHER INFORMATION CONTACT:
Linda C. Sherman, Policy Analyst,
Office of Policy and Analysis, Farm
Credit Administration, McLean, VA
22102-5090, (703)883-4498;
or
Rebecca S. Orlich, Senior Attorney,
Office of General Counsel, Farm

Credit Administration, McLean, VA
22102-5090, (703) 883-4020, TDD
(703) 883-4444.

(12 U.S.C. 2252(a)(9) and (10))

Dated: February 27, 1998.
Floyd Fithian,
Secretary, Farm Credit Administration Board.
[FR Doc. 98-5552 Filed 3—-3-98; 8:45 am]
BILLING CODE 6705-01-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 708a

Mergers or Conversions of Federally-
Insured Credit Unions to Non Credit
Union Status: NCUA Approval

AGENCY: National Credit Union
Administration (NCUA).
ACTION: Final rule.

SUMMARY: The final rule adds a new
provision to the disclosure statement in
regulations relating to NCUA approval
of mergers or conversions of federally-
insured credit unions to non credit
union status. Credit unions are required
to disclose in plain English on the cover
page of the disclosure statement specific
facts relating to the proposed
transaction’s impact on the members.
DATES: This rule is effective April 1,
1998.

FOR FURTHER INFORMATION CONTACT:
Mary F. Rupp, Staff Attorney, Office of
General Counsel, National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314-3428 or
telephone: (703) 518-6553.
SUPPLEMENTARY INFORMATION:

Background

On November 24, 1997, the NCUA
Board requested comments on proposed
changes to part 708a of its regulations.
62 FR 64187 (December 4, 1987). Part
708a sets forth the procedures and
requirements for credit unions
proposing to convert to non credit union
status. The current rule requires credit
unions to provide a disclosure statement
to the members prior to the membership
vote. The rule lists the information that
must be included in the disclosure. The
Board has had the opportunity to review
several disclosure statements filed
under the current rule. The disclosures
are often in excess of fifteen pages and
contain technical information which
may be difficult for the average member
to understand. The Board believes it
would be helpful to the members if
certain key information could be
provided to them in plain English on
the cover page of the disclosure. The
proposal set forth three key areas the
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Board believed should be highlighted to
the members. These were voting rights,
potential future transactions, and
director compensation. Based on the
comments, the Board has modified the
provisions relating to voting rights and
director compensation and deleted the
provision on potential future
transactions and replaced it with a
provision noting the costs of conversion.

Summary of Comments and Discussion
of Issues

In the proposal, the NCUA Board
requested comment on the proposed
uniform disclosure requirements. The
NCUA Board received 28 comments on
the proposal: seven from credit unions;
three identical letters from three
members of the same credit union; two
from bank leagues; four from bank trade
groups; four from law firms; one from a
credit union conversion consultant;
three from credit union trade groups;
three from credit union state leagues;
and one from an individual. The
following is a summary of the comments
received on the proposed rule’s uniform
cover page to the Disclosure. Twenty of
the 28 commenters opposed the
proposed disclosure. One of the general
negative comments was that it is unfair
to require credit unions to highlight the
negative aspects on the cover without
giving them the opportunity to highlight
the positive aspects there as well. The
positive commenters noted that it is
appropriate that certain information be
highlighted to help assure that it
receives careful consideration. Some of
the positive commenters noted that the
language appeared somewhat biased
and should be more neutral. The NCUA
Board agrees with these commenters
that, as originally drafted, the proposal
highlighted negative information. The
final rule has been amended to address
this concern. The final rule references
three areas the Board believes are
important to the members and then
refers them to the disclosure for a
complete discussion of the issues.

The proposal required disclosure of
voting rights, the potential for a stock
conversion, and the right of the
directors to be compensated. All 11 of
the commenters that commented on the
voting rights provision objected to the
way it was worded. One of the
objections is that it is incorrect to say
that the institution is no longer
democratically controlled, just because
it is no longer one member one vote.
Further, in some cases the institution
will continue with one member one
vote. The Board agrees with these
comments and has taken the language
relating to ‘““democratic control” out of
the final rule. In the event a credit union

retains one member one vote, the
proposal allowed for the disclosure
statement to be modified appropriately.
The final rule does as well. Five
commenters noted that the issue of
voting is often not important for credit
union members and therefore, should
not be highlighted. Although the Board
is aware that not all credit union
members take the opportunity to vote in
credit union elections, the Board
believes it is important for members to
be made aware of such a fundamental
change in the structure of their financial
institution.

Eighteen commenters specifically
addressed and opposed the requirement
that the credit union inform the
members that the credit union could
further change its organizational
structure in the future. All of these
commenters noted that a disclosure
should not contain speculative
information. Some noted that the
proposal gives the false impression that
all mutuals convert to stock. Some
commenters found the statement that
“members will lose their equity
ownership interest” confusing and
misleading. After reviewing the
comments, the NCUA Board agrees that
credit unions should not be required to
include information that may not apply
to their transaction. This provision has
been deleted from the final rule.

Ten of the commenters objected to the
disclosure that board members may
receive compensation after waiting the
two years required by NCUA'’s
regulation. Some of the commenters
thought that the way it was being
disclosed carried the negative
implication that the Board’s decision
was motivated by greed. They objected
to this negative implication because
directors’ fees are nominal. Further, the
commenters stated that directors act on
the basis of their good faith assessments
of their members’ best interests. The
NCUA Board has modified the
statement to remove any negative or
speculative overtones. It merely states
that Directors may receive
compensation after waiting two years
and refers the member to the disclosure
for further information. The Board does
not intend to imply that the transaction
is motivated by greed, but believes it is
important for the members to know that
the spirit of volunteerism that motivated
credit union directors may not be
present in the proposed new financial
institution. A couple of the commenters
suggested that credit union directors do
not really serve as volunteers because
they may receive health and accident
insurance and are allowed reasonable
reimbursement for themselves and their
spouse when traveling on credit union

business. To compare this minimal
insurance and reimbursement to direct
compensation is not an accurate or fair
comparison. The insurance is limited by
regulation and reimbursement is not
compensation.

Two commenters suggested a format
change for the disclosures so that boxes
could be checked to indicate those
provisions that apply. The NCUA Board
believes that this format is not necessary
because the language the rule requires
will generally apply. It is sufficient that
the rule provides for modifications as
necessary to ensure accuracy.

One of the commenters objected to
using the term “‘savings bank’ in the
disclosure. This term has been
eliminated from the final rule.

Although not part of the proposal,
several of the commenters raised three
other issues which the Board will
briefly address. First, a number of the
commenters object to the voting
requirement in part 708a. The rule
requires a majority of the members to
vote in favor of the transaction for it to
be approved. The negative commenters
believe this is excessive since
conversion from a federal to state
charter only requires approval by a
majority of the members who vote and
conversion from federal to private
insurance only requires approval by a
majority of the members who vote,
providing at least 20% vote. The
commenters have failed to mention that
termination of insurance like
termination of a credit union charter
requires approval by a majority of the
credit union’s members. 12 U.S.C.
1786(a)(1). Prior to issuing its final rule
on credit union conversions to non
credit union status, the Board requested
and received comment on the issue of
majority approval. The Board
considered those comments when it
issued the final rule. 60 FR 12659,
12660 (March 8, 1995). The six
commenters that addressed the issue all
supported approval by a majority of the
members. Two defined majority as over
50%, two defined it as 60% to 66 2/3%,
one defined it as 70% to 80% and one
commenter did not define it. The Board
continues to believe in “the importance
of a clear mandate on an issue of such
significance to the members.” 60 FR at
12660. It should be noted that in 1995
the Board chose the least burdensome
voting requirement recommended by
the commenters.

Second, several of the commenters
object to § 708a.5(a)(2) of the rule. This
provision requires the ballot to be
mailed to the members not more than 30
days prior to the vote. The commenters
contend that NCUA is more liberal with
other forms of transactions and has
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placed the 30-day limitation in an
attempt to block the transaction. The 30-
day time frame is the statutorily-
required time frame for insurance
conversions and for federal charter to
state charter conversions. 12 U.S.C.
1771(a)(1) and 1786(d)(2). In 1995, the
Board selected this time frame to be
consistent with Congress’ time frame for
other types of transactions of
comparable significance that require a
membership vote.

Finally, a few of the commenters state
that NCUA has overreached its
regulatory authority over state chartered
credit unions. They contend that state
chartered conversions should be
governed by state law. This issue was
discussed in detail in the final rule. 60
FR at 12660. The Board explained how
very few states have statutes or
regulations that address the issue of
conversions. However, in deference to
the states that have regulations, the
Board in 1995 incorporated into the
final rule a provision that allows a
federally insured state chartered credit
union to file a request for a waiver of
compliance with the procedural
portions of part 708a and instead follow
the applicable state regulation.

Final Rule

The final rule requires credit unions
to provide in plain English on the cover
page of the Disclosure the following
information: (1) The control of the
institution will no longer be based on
each member having one equal vote;
this could change a member’s influence
in any future decisions affecting the
institution. Votes will be based on the
amount of an individual’s deposits. For
further information, see page(s)
of the Disclosure Statement. (2) The
institution will lose its tax-exempt
status and there may be increased costs
associated with the conversion. For
further information, see page(s)

of the Disclosure Statement. (3) After

waiting the two years required by
NCUA'’s regulation, Board members may
be compensated. For further
information, see page(s)
Disclosure Statement.

In the event these statements do not
apply to a particular transaction, they
may be modified as necessary.

The NCUA Board has modified the
proposal to remove any prejudicial
inference. The Board believes that these
three areas are important to the
members. If the members are interested
in learning more about the issue, they
are referred to the appropriate place in
the Disclosure Statement, so that the

of the

credit union can describe in its own
words, the impact the issue will have on
the members.

Regulatory Procedures

Regulatory Flexibility Act

The Regulatory Flexibility Act
requires the NCUA to prepare an
analysis to describe any significant
economic effect any regulation may
have on a substantial number of small
credit unions, meaning those under $1
million in assets. The NCUA Board has
determined and certifies that the final
rule will not have a significant
economic impact on a substantial
number of small credit unions. The
reason for this determination is that it
is highly unlikely that small credit
unions would be engaged in a merger or
conversion to a non credit union
institution. Accordingly, the NCUA
Board has determined that a Regulatory
Flexibility Analysis is not required.

Executive Order 12612

Executive Order 12612 requires
NCUA to consider the effect of its
actions on state interests. The final
amendments will apply to all federally
insured credit unions. The final
amendments are not designed or
intended to interfere with the state
regulation of state chartered institutions.
However, existing statutory
requirements mandate the Board
approve transactions of this nature for
all federally insured credit unions. The
rule recognizes the interests of states
and state regulators in supervising state
chartered credit unions by including a
provision that allows federally insured
state chartered credit unions, on a case-
by-case-basis, to obtain a waiver from
NCUA'’s rule and follow state
procedures if those procedures
adequately address the concerns of
NCUA'’s rule. With this provision in the
rule, the NCUA Board has determined
that the final amendments are not likely
to have any direct effect on states, the
relationship between the states, or the
distribution of power and
responsibilities among the various
levels of government.

Paperwork Reduction Act

The final amendment requires a credit
union to provide its members
information provided by NCUA. The
Paperwork Reduction Act does not
apply to disclosures that are directives
for a person to disclose information
completely supplied by the agency. 5
CFR 1320.3(c)(2).

Congressional Review

Awaiting OMB determination.
List of Subjects in 12 CFR Part 708a

Bank deposit insurance, Credit
unions, Reporting and recordkeeping
requirements.

By the National Credit Union
Administration Board on February 25, 1998.

Becky Baker,
Secretary of the Board.

Accordingly, NCUA amends 12 CFR
part 708a as follows:

PART 708a—MERGERS OR
CONVERSIONS OF FEDERALLY-
INSURED CREDIT UNIONS TO NON
CREDIT UNION STATUS: NCUA
APPROVAL

1. Revise the heading of part 708a to
read as set forth above.

la. The authority citation for part
708a is revised to read as follows:

Authority: 12 U.S.C. 1766, 1785.

2. Amend Appendix A to part 708a by
revising paragraph (2)(m) to read as
follows:

Appendix A to Part 708a—Notice to
Members of Special Meeting, Disclosure
and Ballot

* * * * *

(2) * * *x

(m) The cover of the Disclosure Statement
must contain the following statement in bold,
appropriately modified to the extent that this
statement does not accurately describe the
transaction:

PLEASE READ THIS DISCLOSURE
DOCUMENT. IT CONTAINS IMPORTANT
INFORMATION ABOUT YOUR CREDIT
UNION.

The control of the institution will no
longer be based on each member having one
equal vote; this could change a member’s
influence in any future decisions affecting
the institution. Votes will be based on the
amount of an individual’s deposits. For
further information, see page(s) of
the Disclosure.

The institution will lose its tax-exempt
status and there may be increased costs
associated with the conversion. For further
information, see page(s) of the
Disclosure.

After waiting the two years required by
NCUA'’s regulation, Board members may be
compensated. For further information, see
page(s) of the Disclosure.

* * * * *

[FR Doc. 98-5451 Filed 3-3-98; 8:45 am]
BILLING CODE 7535-01-U
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NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 708b

Mergers of Federally-Insured Credit
Unions; Voluntary Termination or
Conversion of Insured Status

AGENCY: National Credit Union
Administration (““NCUA").
ACTION: Final rule.

SUMMARY: The final rule amends the
disclosure forms in NCUA's regulations
relating to mergers and voluntary
termination or conversion of insured
status. The amendments inform the
members that, if their credit union
converts to nonfederal insurance, the
private insurance fund insuring their
accounts is not backed by the full faith
and credit of the United States
government. It also informs the
members that, if their credit union
terminates insurance, their shares,
excluding those covered for one year,
are no longer insured by the federal
government or any other entity.

DATES: The rule is effective April 1,
1998.

FOR FURTHER INFORMATION CONTACT:
Mary F. Rupp, Staff Attorney, Office of
General Counsel, 1775 Duke Street,
Alexandria, Virginia 22314-3428 or
telephone: (703) 518-6540.
SUPPLEMENTARY INFORMATION:

Background

On November 24, 1997, the NCUA
Board requested comments on proposed
changes to part 708b of its regulations.
62 FR 64187 (December 4, 1997). Part
708b sets forth the procedures and
disclosure requirements for credit
unions proposing to terminate insurance
or convert to private insurance.

Sections 708b.301(a)(1) and (b)(1)
contain the form notices that are sent to
the members if a credit union is seeking
to terminate federal insurance. The
proposal amended the notices by
clarifying that, if the credit union fails,
the members’ shares are no longer
insured by the federal government or
any other entity.

Sections 708b.302(a)(1), (a)(2), (b)(1)
and (b)(2) contain the form notices and
ballots that are sent to the members if
a credit union is seeking to convert from
federal to nonfederal insurance. The
proposal added a sentence to the notice
and ballot explaining that NCUA
insurance is backed by the full faith and
credit of the United States government
and that the private insurance the
member will receive if the credit union
converts is not backed by the United
States government.

Summary of Comments

The NCUA Board received 11
comments on the proposal: two from
private insurers; three from credit union
trade groups; three from state leagues;
and three from credit unions. Ten of the
11 commenters generally supported the
disclosure requirements. Six fully
supported them and four had some
suggested changes to the disclosure
language. Two of the six that fully
supported the proposal were the private
insurers. Both private insurers stated
that the proposed disclosures are fair,
consistent with existing law, and in the
best interest of the members.

Two of the commenters suggested that
the rule allow credit unions to describe
in the disclosure some of the positive
aspects of the private insurer. The
NCUA Board does not object to the
credit union disclosing in another
document positive aspects of the private
insurer but believes that the disclosure
and ballot should be limited to the key
facts that distinguish private insurance
from federal insurance.

Two of the commenters believe that
proposed §8 708b.302(a)(2) and (b)(2)
give the impression that federal
insurance is better than private
insurance. One commenter suggests
deleting the language at the end of each
of those sections that states, unlike
private insurance, federal insurance is
backed by the full faith and credit of the
United States government. The NCUA
Board believes it is important that the
members are aware of this fundamental
difference between the two types of
insurance.

Two of the commenters take
exception to the implication that
NCUA'’s federal insurance is backed by
the full faith and credit of the United
States government. One commenter
acknowledges that ultimately it is
backed by the United States
government, but believes that the steps
leading to that backing should be
disclosed. The NCUA Board stands by
the statement that the National Credit
Union Share Insurance Fund is backed
by the United States government and
believes that the focus of the disclosure
should be on this point. Competitive
Equality Banking Act of 1987, Pub. L.
No. 100-86, section 901 (1987).

The negative commenter objects to the
disclosures as they apply to the
insurance provided by PROSAD-COOP
which insures the shares of credit
unions chartered under local law in
Puerto Rico. The commenter states that
PROSAD-COORP is guaranteed by the
government of Puerto Rico. That
statement is incorrect. Puerto Rican law
provides only for the Secretary of the

Treasury to lend funds to PROSAD in a
limited amount. Contrary to the
contention of the commenter that raised
this issue, PROSAD’s position with
respect to the Puerto Rican government
is quite different than the National
Credit Union Share Insurance Fund’s
position with respect to the United
States government. There is specific
statutory authority in the Competitive
Equality Banking Act of 1987 providing
that the National Credit Union Share
Insurance Fund is backed by the full
faith and credit of the United States
government.

Final Rule

Based on the comments and the
Board’s continued belief that the
information as stated in the proposed
rule must be disclosed in order for a
member to make an informed vote on
the proposed transaction, the Board has
adopted the proposed rule as its final
rule. Disclosure of this information is
consistent with the disclosure
requirements Congress imposes on
credit unions lacking federal insurance.

Regulatory Procedures
Regulatory Flexibility Act

The Regulatory Flexibility Act
requires the NCUA to prepare an
analysis to describe any significant
economic effect any regulation may
have on a substantial number of small
credit unions, meaning those under $1
million in assets. The NCUA Board has
determined and certifies that the final
rule will not have a significant
economic impact on a substantial
number of small credit unions. The
reasons for this determination are that
the proposed rule requires the addition
of two sentences to the disclosure form
used by credit unions converting to
nonfederal insurance. The addition of
these two sentences will not increase
the costs of the conversion and therefore
will not create a financial burden.
Accordingly, the NCUA Board has
determined that a Regulatory Flexibility
Analysis is not required.

Executive Order 12612

Executive Order 12612 requires
NCUA to consider the effect of its
actions on state interests. The final
amendments will apply to all federally
insured credit unions. The final
amendments are not designed or
intended to interfere with the state
regulation of state chartered institutions.
However, the Board is modeling this
rule on federal legislation that
specifically applies to state chartered
credit unions. The NCUA Board has
determined that the final amendments
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are not likely to have any direct effect
on states, the relationship between the
states, or the distribution of power and
responsibilities among the various
levels of government.

Paperwork Reduction Act

The final rule requires the credit
union to provide to its members
information provided by NCUA. The
Paperwork Reduction Act does not
apply to disclosures that are directives
for a person to disclose information
completely supplied by the agency. 5
CFR 1320.3(c)(2).

Congressional Review
Awaiting OMB determination.

List of Subjects in 12 CFR Part 708b

Bank deposit insurance, Credit
unions, Reporting and recordkeeping
requirements.

By the National Credit Union
Administration Board on February 25, 1998.
Becky Baker,

Secretary of the Board.

Accordingly, NCUA amends 12 CFR
part 708b as follows:

PART 708b—MERGERS OF
FEDERALLY-INSURED CREDIT
UNIONS; VOLUNTARY TERMINATION
OR CONVERSION OF INSURED
STATUS

1. The authority citation for part 708b
continues to read as follows:

Authority: 12 U.S.C. 1766, 1785, 1786,
17809.

2. In section 708b.301, paragraph
(2)(1) is amended by revising the second
paragraph of the Notice of Proposal to
Terminate Federal Insurance and
paragraph (b)(1) is amended by revising
the third paragraph of the Notice of
Proposal to Merge and Terminate
Federal Insurance to read as follows:

§708b.301 Termination of insurance.
a * X *

(1) Notice of Proposal to Terminate
Federal Insurance.
* * * * *

If approved, any deposits made by you
after the date of termination, either new
deposits or additions to existing accounts,
will not be insured by the NCUA or any other
entity. In the event the credit union fails,
these deposits are not insured by the federal
government. No provision has been made for
alternative insurance, therefore, these
deposits will be uninsured.

* * * * *

(b * * *

(1) Notice of Proposal to Merge and
Terminate Federal Insurance.

* * * * *

Any deposits made by you after the
effective date of the merger, either new

deposits or additions to existing accounts,
will not be insured by the NCUA or any other
entity. In the event the credit union fails,
these deposits are not insured by the federal
government. No provision has been made for
alternative insurance, therefore, these
deposits will be uninsured. Accounts in the
merging Credit Union on the date of the
merger, up to a maximum of $100,000 for
each member, will continue to be insured, as
provided in the Federal Credit Union Act, for
one (1) year after the close of business on the
date of the merger, but any withdrawals after
the close of business on that date will reduce
the insurance coverage by the amount of the
withdrawal.

* * * * *

3. In Section 708b.302, paragraph
(a)(1) is amended by adding two
sentences at the end of the second
paragraph of the Notice of Proposal to
Convert to Nonfederally-Insured Status,
paragraph (a)(2) is amended by adding
a sentence at the end of the second
paragraph of the ballot, paragraph (b)(1)
is amended by adding two sentences at
the end of the second paragraph of the
Notice of Proposal to Merge and Convert
to Nonfederally-Insured Status and
paragraph (b)(2) is amended by adding
a sentence at the end of the second
paragraph of the ballot to read as
follows:

§708b.302 Conversion of insurance.
(a * X *

(1) Notice of Proposal to Convert to
Nonfederally-Insured Status

* * * * *

* * * The insurance provided by the
National Credit Union Administration, an
independent agency of the United States, is
backed by the full faith and credit of the
United States government. The private
insurance you will receive from
is not guaranteed by
the federal or any state government.

(2) * * *

* * * The private insurance provided by
is not backed by the
full faith and credit of the United States
government as is the federal insurance
provided by the National Credit Union
Administration.

* * * * *

(b***

(1) Notice of Proposal to Merge and

Convert to Nonfederally-Insured Status
* * * * *

* * * The insurance provided by the
National Credit Union Administration, n
independent agency of the United States, is
backed by the full faith and credit of the
United States government. The private
insurance you will receive from
is not guaranteed by
the federal or any state government.

(2) * X *
* * * The private insurance provided by

is not backed by the
full faith and credit of the United States

government as is the federal insurance
provided by the National Credit Union
Administration.

* * * * *

[FR Doc. 98-5452 Filed 3-3-98; 8:45 am]
BILLING CODE 7535-01-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 97-CE-62—-AD; Amendment 39—
10375; AD 98-05-14]

RIN 2120-AA64

Airworthiness Directives; Cessna
Aircraft Company Models T210N,
P210N, and P210R Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Cessna Aircraft Company
Models T210N, P210N, and P210R
airplanes. This action requires revising
the FAA-approved Airplane Flight
Manual (AFM) to specify procedures
that would prohibit flight in severe icing
conditions (as determined by certain
visual cues), limit or prohibit the use of
various flight control devices while in
severe icing conditions, and provide the
flight crew with recognition cues for,
and procedures for exiting from, severe
icing conditions. This AD is prompted
by the results of a review of the
requirements for certification of these
airplanes in icing conditions, new
information on the icing environment,
and icing data provided currently to the
flight crew. The actions specified by this
AD are intended to minimize the
potential hazards associated with
operating these airplanes in severe icing
conditions by providing more clearly
defined procedures and limitations
associated with such conditions.

DATES: Effective April 30, 1998.
ADDRESSES: This information may be
examined at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97—-CE—62—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
Small Airplane Directorate, Aircraft
Certification Service, 1201 Walnut, suite
900, Kansas City, Missouri 64106,
telephone (816) 4266932, facsimile
(816) 426-2169.



10520

Federal Register/Vol. 63, No. 42/Wednesday, March 4, 1998/Rules and Regulations

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to Cessna Aircraft Company
Models T210N, P210N, and P210R
airplanes was published in the Federal
Register on September 16, 1997 (62 FR
48535). The proposed action had
inadvertently included the Cessna 337
series airplanes in the applicability
section. Since the proposed action has
been out for comment, the FAA has
removed the Cessna 337 series airplanes
from the applicability as these airplanes
are not certificated for flight in icing
conditions.

The action proposed to require
revising the Limitations Section of the
FAA-approved Airplane Flight Manual
(AFM) to specify procedures that would:

* Require flight crews to immediately
request priority handling from Air
Traffic Control to exit severe icing
conditions (as determined by certain
visual cues);

* Prohibit flight in severe icing
conditions (as determined by certain
visual cues);

» Prohibit use of the autopilot when
ice is formed aft of the protected
surfaces of the wing, or when an
unusual lateral trim condition exists;
and

* Require that all icing wing
inspection lights be operative prior to
flight into known or forecast icing
conditions at night.

That action also proposed to require
revising the Normal Procedures Section
of the FAA-approved AFM to specify
procedures that would:

e Limit the use of the flaps and
prohibit the use of the autopilot when
ice is observed forming aft of the
protected surfaces of the wing, or if

unusual lateral trim requirements or
autopilot trim warnings are
encountered; and

« Provide the flight crew with
recognition cues for, and procedures for
exiting from, severe icing conditions.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
following comments received.

In addition to the proposed rule
described previously, in September
1997, the FAA issued 24 other similar
proposals that address the subject
unsafe condition on various airplane
models (see below for a listing of all 24
proposed rules). These 24 proposals also
were published in the Federal Register
on September 16, 1997. This final rule
contains the FAA’s responses to all
public comments received for each of
these proposed rules.

: Federal Register
Docket No. Manufacturer/airplane model citationg

97-CE-49-AD Aerospace Technologies of Australia, Models N22B and N24A ..........ccccoiiiiiiiiiiniieneeee e 62 FR 48520.
97-CE-50-AD Harbin Aircraft Mfg. Corporation, Model Y12 [V ......cccoiiiiiiiiiiiecceeeceese e 62 FR 48513.
97-CE-51-AD Partenavia Costruzioni Aeronauticas, S.p.A., Models P68, AP68TP 300, AP68TP 600 . 62 FR 48524.
97-CE-52-AD Industrie Aeronautiche Meccaniche Rinaldo Piaggio S.p.A., Model P-180 ..................... 62 FR 48502.
97-CE-53-AD Pilatus Aircraft Ltd., Models PC-12 and PC—=12/45 ..........ccccocovviieniinniciicennn. 62 FR 48499.
97-CE-54-AD Pilatus Britten-Norman Ltd., Models BN-2A, BN-2B, and BN-2T ...... 62 FR 48538.
97-CE-55-AD SOCATA—Groupe Aerospatiale, Model TBM—=700 ........ccccccerruirnieriiieniienieeniee e siee e ... | 62 FR 48506.
97-CE-56-AD Aerostar Aircraft Corporation, Models PA-60-600, —-601, —601P, —-602P, and —700P .................. 62 FR 48481.
97-CE-57-AD Twin Commander Aircraft Corporation, Models 500, -500-A, -500-B, —-500-S, —-500-U, -520, | 62 FR 48549.

-560, —-560-A, -560-E, —560-F, —680, —680-E, —680FL(P), —680T, —680V, —680W, —681,

—685, —690, —690A, —690B, —690C, —690D, —695, —695A, —695B, and 720.
97—CE-58-AD .....cceevvveneen. Raytheon Aircraft Company, Models E55, E55A, 58, 58A, 58P, 58PA, 58TC, 58TCA, 60 series, | 62 FR 48517.

65-B80 series, 65—-B90 series, 90 series, F90 series, 100 series, 300 series, and B300 se-

ries.
97-CE-59-AD Raytheon Aircraft Company, Model 2000 .........ccccoeiiiiiiieiiiiiie et 62 FR 48531.
97-CE-60-AD The New Piper Aircraft Corporation, Models PA-46—-310P and PA—46—-350P ..........ccccccocuvvenninnnn. 62 FR 48542.
97-CE-61-AD The New Piper Aircraft Corporation, Models PA-23, PA-23-160, PA-23-235, PA-23-250, PA— | 62 FR 48546.

E23-250, PA-30, PA-39, PA-40, PA-31, PA-31-300, PA-31-325, PA-31-350, PA-34—

200, PA-34-200T, PA-34-220T, PA-42, PA-42-720, PA-42-1000.
97-CE-62-AD ......c.0eevuennne Cessna Aircraft Company, Models P210N, T210N, P210R, and 337 Series .......c.ccccvevcviriiennenns 62 FR 48535.
97—CE—63-AD ......ccverreeinnns Cessna Aircraft Company, Models T303, 310R, T310R, 335, 340A, 402B, 402C, 404, F406, | 62 FR 48528.

414, 414A, 421B, 421C, 425, and 441.
97-CE-64-AD ...... SlAl-Marchetti S.r.I. (Augusta), Models SF600 and SF600A .................. 62 FR 48510.
97-NM-170-AD ... Cessna Aircraft Company, Models 500, 501, 550, 551, and 560 series 62 FR 48560.
97-NM-171-AD ... Sabreliner Corporation, Models 40, 60, 70, and 80 series ...........cc.cc.... 62 FR 48556.
97-NM-172-AD ... Gulfstream Aerospace, Model G—159 Series .........cccoceeennen 62 FR 48563.
97-NM-173-AD McDonnell Douglas, Models DC—3 and DC—4 SEIIES ........cceiiiiieeiiiiieeiiiieesieeesiieeesiree s e seee e 62 FR 48553.
97-NM-174—-AD Mitsubishi Heavy Industries, Model YS—11 and YS—11A SEMES .....ccccccerreeriueerrirrieniieniee e 62 FR 48567.
97-NM-175-AD ... Frakes Aviation, Model G-73 (Mallard) and G-73T series 62 FR 48577.
97-NM-176-AD ... Fairchild, Models F27 and FH227 series ............cccoceveveens 62 FR 48570.
97-NM-177-AD Lockheed, L—14 and L—18 Series airPlan@s ...........ccciiiiiiieeiiiie e ciieeesie e see e eee e see e seaee e nnnaeeenes 62 FR 48574.

Comment 1. Unsubstantiated Unsafe
Condition for This Model

One commenter suggests that the AD’s
were developed in response to a
suspected contributing factor of an
accident involving an airplane type
unrelated to the airplanes specified in
the proposal. The commenter states that
these proposals do not justify that an
unsafe condition exists or could develop

in a product of the same type design.
Therefore, the commenter asserts that
the proposal does not meet the criteria
for the issuance of an AD as specified
14 CFR part 39 (Airworthiness
Directives) of the Federal Aviation
Regulations.

The FAA does not concur. As stated
in the Notice of Proposed Rulemaking
(NPRM), the FAA has identified an

unsafe condition associated with
operating the airplane in severe icing
conditions. As stated in the preamble to
the proposal, the FAA has not required
that airplanes be shown to be capable of
operating safely in icing conditions
outside the certification envelope
specified in Appendix C of part 25 of
the Federal Aviation Regulations (14
CFR part 25). This means that any time
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an airplane is flown in icing conditions
for which it is not certificated, there is
a potential for an unsafe condition to
exist or develop and the flight crew
must take steps to exit those conditions
expeditiously. Further, the FAA has
determined that flight crews are not
currently provided with adequate
information necessary to determine
when an airplane is operating in icing
conditions for which it is not
certificated or what action to take when
such conditions are encountered. The
absence of this information presents an
unsafe condition because without that
information, a pilot may remain in
potentially hazardous icing conditions.
This AD addresses the unsafe condition
by requiring AFM revisions that provide
the flight crews with visual cues to
determine when icing conditions have
been encountered for which the airplane
is not certificated, and by providing
procedures to safely exit those
conditions.

Further, in the preamble of the
proposed rule, the FAA discussed the
investigation of roll control anomalies to
explain that this investigation was not a
complete certification program. The
testing was designed to examine only
the roll handling characteristics of the
airplane in certain droplets the size of
freezing drizzle. The testing was not a
certification test to approve the airplane
for flight into freezing drizzle. The
results of the tests were not used to
determine if this AD is necessary, but
rather to determine if design changes
were needed to prevent a catastrophic
roll upset. The roll control testing and
the AD are two unrelated actions.

Additionally, in the preamble of the
proposed rule, the FAA acknowledged
that the flight crew of any airplane that
is certificated for flight in icing
conditions may not have adequate
information concerning flight in icing
conditions outside the icing envelope.
However, in 1996, the FAA found that
the specified unsafe condition must be
addressed as a higher priority on
airplanes equipped with pneumatic
deicing boots and unpowered roll
control systems. These airplanes were
addressed first because the flight crew
of an airplane having an unpowered roll
control system must rely solely on
physical strength to counteract roll
control anomalies, whereas a roll
control anomaly that occurs on an
airplane having a powered roll control
system need not be offset directly by the
flight crew. The FAA also placed a
priority on airplanes that are used in
regularly scheduled passenger service.
The FAA has previously issued AD’s to
address those airplanes. Since the
issuance of those AD’s, the FAA has

determined that similar AD’s should be
issued for similarly equipped airplanes
that are not used in regularly scheduled
passenger service.

Comment 2. AD is Inappropriate to
Address Improper Operation of the
Airplane

One commenter requests that the
proposed AD be withdrawn because an
unsafe condition does not exist within
the airplane. Rather, the commenter
asserts that the unsafe condition is the
improper operation of the airplane. The
commenter further asserts that issuance
of an AD is an inappropriate method to
address improper operation of the
airplane.

The FAA does not concur. The FAA
has determined that an unsafe condition
does exist as explained in the proposed
notice and discussed previously. As
specifically addressed in Amendment
39-106 of part 39 of the Federal
Aviation Regulations (14 CFR part 39),
the responsibilities placed on the FAA
statute (49 U.S.C. 40101, formerly the
Federal Aviation Act) justify allowing
AD’s to be issued for unsafe conditions
however and wherever found, regardless
of whether the unsafe condition results
from maintenance, design defect, or any
other reason.

This same commenter considers part
91 (rather than part 39) of the Federal
Aviation Regulations (14 CFR part 91)
the appropriate regulation to address the
problems of icing encounters outside of
the limits for which the airplane is
certificated. Therefore, the commenter
requests that the FAA withdraw the
proposal.

The FAA does not concur. Service
experience demonstrates that flight in
icing conditions that is outside the icing
certification envelope does occur. Apart
from the visual cues provided in these
final rules, there is no existing method
provided to the flight crews to identify
when the airplane is in a condition that
exceeds the icing certification envelope.
Because this lack of awareness may
create an unsafe condition, the FAA has
determined that it is appropriate to
issue an AD to require a revision of the
AFM to provide this information.

One commenter asserts that while it is
prudent to advise and routinely remind
the pilots about the hazards associated
with flight into known or forecast icing
conditions, the commenter is opposed
to the use of an AD to accomplish that
function. The commenter states that
pilots’ initial and bi-annual flight
checks are the appropriate vehicles for
advising the pilots of such hazards, and
that such information should be
integrated into the training syllabus for
all pilot training.

The FAA does not concur that
substituting advisory material and
mandatory training for issuance of an
AD is appropriate. The FAA
acknowledges that, in addition to the
issuance of an AD, information
specified in the revision to the AFM
should be integrated into the pilot
training syllabus. However, the
development and use of such advisory
materials and training alone are not
adequate to address the unsafe
condition. The only method of ensuring
that certain information is available to
the pilot is through incorporation of the
information into the Limitations Section
of the AFM. The appropriate vehicle for
requiring such a revision of the AFM is
issuance of an AD. No change is
necessary to the final rule.

Comment 3. Inadequate Visual Cues

One commenter provides qualified
support for the AD. The commenter
notes that the recent proposals are
identical to the AD’s issued about a year
ago. Although the commenter supports
the intent of the AD’s as being
appropriate and necessary, the
commenter states that it is unfortunate
that the flight crew is burdened with
recognizing icing conditions with visual
cues that are inadequate to determine
certain icing conditions. The commenter
points out that, for instance, side
window icing (a very specific visual
cue) was determined to be a valid visual
cue during a series of icing tanker tests
on a specific airplane; however, later
testing of other models of turboprop
airplanes revealed that side window
icing was invalid as a visual cue for
identifying icing conditions outside the
scope of Appendix C.

The FAA does not concur with the
commenter’s request to provide more
specific visual cues. The FAA finds that
the value of visual cues has been
substantiated during in-service
experience. Additionally, the FAA finds
that the combined use of the generic
cues provided and the effect of the final
rules in increasing the awareness of
pilots concerning the hazard of
operating outside of the certification
icing envelope will provide an
acceptable level of safety. Although all
of the cues may not be exhibited on a
particular model, the FAA considers
that at least some of the cues will be
exhibited on all of the models affected
by this AD. For example, some airplanes
may not have side window cues in
freezing drizzle, but would exhibit other
cues (such as accumulation of ice aft of
the protected area) under those
conditions. For these reasons, the FAA
considers that no changes regarding
visual cues are necessary in the final
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rule. However, for those operators that
elect to identify airplane-specific visual
cues, the FAA would consider a request
for approval of an alternative method of
compliance, in accordance with the
provisions of this AD.

Comment 4. Request for Research and
Use of Wing-Mounted Ice Detectors

One commenter requests that wing-
mounted ice detectors, which provide
real-time icing severity information (or
immediate feedback) to flight crews,
continue to be researched and used
throughout the fleet. The FAA infers
from this commenter’s request that the
commenter asks that installation of
these ice detectors be mandated by the
FAA.

While the FAA supports the
development of such ice detectors, the
FAA does not concur that installation of
these ice detectors should be required at
this time. Visual cues are adequate to
provide an acceptable level of safety;
therefore, mandatory installation of ice
detector systems, in this case, is not
necessary to address the unsafe
condition. Nevertheless, because such
systems may improve the current level
of safety, the FAA has officially tasked
the Aviation Rulemaking Advisory
Committee (ARAC) to develop a
recommendation concerning ice
detection. Once the ARAC has
submitted its recommendation, the FAA
may consider further rulemaking action
to require installation of such
equipment.

Comment 5. Particular Types of Icing

This same commenter also requests
that additional information be included
in paragraph (a) of the AD that would
specify particular types of icing or
particular accretions that result from
operating in freezing precipitation. The
commenter asserts that this information
is of significant value to the flightcrew.

The FAA does not concur with the
commenter’s suggestion to specify types
of icing or accretion. The FAA has
determined that supercooled large
droplets (SLD) can result in rime ice,
mixed (intermediate) ice, and ice with
glaze or clear appearance. Therefore, the
FAA finds that no type of icing can be
excluded from consideration during
operations in freezing precipitation, and
considers it unnecessary to cite those
types of icing in the AD.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor

editorial corrections. One correction the
FAA has determined that these minor
corrections will not change the meaning
of the AD and will not add any
additional burden upon the public than
was already proposed.

Cost Impact

The FAA estimates that 1,208
airplanes in the U.S. registry will be
affected by this AD, that it will take
approximately 1 workhour per airplane
to accomplish this action, and that the
average labor rate is approximately $60
an hour. Since an owner/operator who
holds at least a private pilot’s certificate
as authorized by sections 43.7 and 43.9
of the Federal Aviation Regulations (14
CFR 43.7 and 43.9) can accomplish this
action, the only cost impact upon the
public is the time it will take the
affected airplane owners/operators to
incorporate this AFM revision.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
this requirements of this AD action, and
that no operator will accomplish those
actions in the future if this AD were not
adopted.

In addition, the FAA recognizes that
this action may impose operational
costs. However, these costs are
incalculable because the frequency of
occurrence of the specified conditions
and the associated additional flight time
cannot be determined. Nevertheless,
because of the severity of the unsafe
condition, the FAA has determined that
continued operational safety
necessitates the imposition of the costs.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy

of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-05-14 Cessna Aircraft Company:
Amendment 39-10375; Docket No. 97—
CE-62-AD.

Applicability: Models T210N (serial
number (S/N) 21063641 through 21064897),
P210N (S/N P21000386 through P21000834),
and P210R (all serial numbers), certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
already accomplished.

To minimize the potential hazards
associated with operating the airplane in
severe icing conditions by providing more
clearly defined procedures and limitations
associated with such conditions, accomplish
the following:

(a) Within 30 days after the effective date
of this AD, accomplish the requirements of
paragraphs (a)(1) and (a)(2) of this AD.

Note 2: Operators should initiate action to
notify and ensure that flight crewmembers
are apprised of this change.

(1) Revise the FAA-approved Airplane
Flight Manual (AFM) by incorporating the
following into the Limitations Section of the
AFM. This may be accomplished by inserting
a copy of this AD in the AFM.
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“WARNING

Severe icing may result from
environmental conditions outside of those for
which the airplane is certificated. Flight in
freezing rain, freezing drizzle, or mixed icing
conditions (supercooled liquid water and ice
crystals) may result in ice build-up on
protected surfaces exceeding the capability of
the ice protection system, or may result in ice
forming aft of the protected surfaces. This ice
may not be shed using the ice protection
systems, and may seriously degrade the
performance and controllability of the
airplane.

« During flight, severe icing conditions
that exceed those for which the airplane is
certificated shall be determined by the
following visual cues. If one or more of these
visual cues exists, immediately request
priority handling from Air Traffic Control to
facilitate a route or an altitude change to exit
the icing conditions.

—Unusually extensive ice accumulation on
the airframe and windshield in areas not
normally observed to collect ice.

—Accumulation of ice on the lower surface
of the wing aft of the protected area.

¢ Since the autopilot, when installed and
operating, may mask tactile cues that indicate
adverse changes in handling characteristics,
use of the autopilot is prohibited when any
of the visual cues specified above exist, or
when unusual lateral trim requirements or
autopilot trim warnings are encountered
while the airplane is in icing conditions.

« All wing icing inspection lights must be
operative prior to flight into known or
forecast icing conditions at night. [NOTE:
This supersedes any relief provided by the
Master Minimum Equipment List (MMEL).]”

(2) Revise the FAA-approved AFM by
incorporating the following into the Normal
Procedures Section of the AFM. This may be
accomplished by inserting a copy of this AD
in the AFM.

“THE FOLLOWING WEATHER
CONDITIONS MAY BE CONDUCIVE TO
SEVERE IN-FLIGHT ICING:

¢ Visible rain at temperatures below 0
degrees Celsius ambient air temperature.

« Droplets that splash or splatter on impact
at temperatures below 0 degrees Celsius
ambient air temperature.

PROCEDURES FOR EXITING THE SEVERE
ICING ENVIRONMENT:

These procedures are applicable to all
flight phases from takeoff to landing. Monitor
the ambient air temperature. While severe
icing may form at temperatures as cold as
— 18 degrees Celsius, increased vigilance is
warranted at temperatures around freezing
with visible moisture present. If the visual
cues specified in the Limitations Section of
the AFM for identifying severe icing
conditions are observed, accomplish the
following:

« Immediately request priority handling
from Air Traffic Control to facilitate a route
or an altitude change to exit the severe icing
conditions in order to avoid extended
exposure to flight conditions more severe
than those for which the airplane has been
certificated.

» Avoid abrupt and excessive
maneuvering that may exacerbate control
difficulties.

» Do not engage the autopilot.

« If the autopilot is engaged, hold the
control wheel firmly and disengage the
autopilot.

« If an unusual roll response or
uncommanded roll control movement is
observed, reduce the angle-of-attack.

» Do not extend flaps when holding in
icing conditions. Operation with flaps
extended can result in a reduced wing angle-
of-attack, with the possibility of ice forming
on the lower surface further aft on the wing
than normal, possibly aft of the protected
area.

« If the flaps are extended, do not retract
them until the airframe is clear of ice.

» Report these weather conditions to Air
Traffic Control.”

(b) Incorporating the AFM revisions, as
required by this AD, may be performed by
the owner/operator holding at least a private
pilot certificate as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), and must be entered into the aircraft
records showing compliance with this AD in
accordance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) All persons affected by this directive
may examine information related to this AD
at the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

(f) This amendment (39-10375) becomes
effective on April 30, 1998.

Issued in Kansas City, Missouri, on
February 24, 1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-5474 Filed 3-3-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-CE-64—-AD; Amendment 39—
10376; AD 98-05-15]

RIN 2120-AA64

Airworthiness Directives; SIAl
Marchetti, S.r.1 Models SF600 and
SF600A Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to SIAI Marchetti, S.r.1 Models
SF600 and SF600A airplanes. This
action requires revising the FAA-
approved Airplane Flight Manual
(AFM) to specify procedures that would
prohibit flight in severe icing conditions
(as determined by certain visual cues),
limit or prohibit the use of various flight
control devices while in severe icing
conditions, and provide the flight crew
with recognition cues for, and
procedures for exiting from, severe icing
conditions. This AD is prompted by the
results of a review of the requirements
for certification of these airplanes in
icing conditions, new information on
the icing environment, and icing data
provided currently to the flight crew.
The actions specified by this AD are
intended to minimize the potential
hazards associated with operating these
airplanes in severe icing conditions by
providing more clearly defined
procedures and limitations associated
with such conditions.

DATES: Effective April 30, 1998.
ADDRESSES: This information may be
examined at the Federal Aviation
Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE—64—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

FOR FURTHER INFORMATION CONTACT: Mr.
John P. Dow, Sr., Aerospace Engineer,
Small Airplane Directorate, Aircraft
Certification Service, 1201 Walnut, suite
900, Kansas City, Missouri 64106,
telephone (816) 426—6932; facsimile
(816) 426-2169.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to SIAI Marchetti, S.r.1 Models
SF600 and SF600A airplanes was
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published in the Federal Register on
September 16, 1997 (62 FR 48510). The
action proposed to require revising the
Limitations Section of the FAA-
approved Airplane Flight Manual
(AFM) to specify procedures that would:

« require flight crews to immediately
request priority handling from Air
Traffic Control to exit severe icing
conditions (as determined by certain
visual cues);

« prohibit flight in severe icing
conditions (as determined by certain
visual cues);

¢ prohibit use of the autopilot when
ice is formed aft of the protected
surfaces of the wing, or when an
unusual lateral trim condition exists;
and

 require that all icing wing
inspection lights be operative prior to
flight into known or forecast icing
conditions at night.

That action also proposed to require
revising the Normal Procedures Section
of the FAA-approved AFM to specify
procedures that would:

« limit the use of the flaps and
prohibit the use of the autopilot when
ice is observed forming aft of the
protected surfaces of the wing, or if
unusual lateral trim requirements or
autopilot trim warnings are
encountered; and

» provide the flight crew with
recognition cues for, and procedures for
exiting from, severe icing conditions.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
following comments received.

In addition to the proposed rule
described previously, in September
1997, the FAA issued 24 other similar
proposals that address the subject
unsafe condition on various airplane
models (see below for a listing of all 24
proposed rules). These 24 proposals also
were published in the Federal Register
on September 16, 1997. This final rule
contains the FAA'’s responses to all
public comments received for each of
these proposed rules.

: Federal Register
Docket No. Manufacturer/airplane model citatior?
97-CE-49-AD Aerospace Technologies of Australia, Models N22B and N24A 62 FR 48520.
97-CE-50-AD .. Harbin Aircraft Mfg. Corporation, Model Y12 IV ......cccccooiiiiiiiiiiiiiec e 62 FR 48513.
97-CE-51-AD Partenavia Costruzioni Aeronauticas, S.p.A., Models P68, AP68TP 300, AP68TP | 62 FR 48524.
600.
97-CE-52-AD Industrie Aeronautiche Meccaniche Rinaldo Piaggio S.p.A., Model P-180 .............. 62 FR 48502.
97-CE-53-AD .. Pilatus Aircraft Ltd., Models PC-12 and PC-12/45 ...........cccccoveviiiinicnincnns 62 FR 48499.
97-CE-54-AD .. Pilatus Britten-Norman Ltd., Models BN-2A, BN-2B, and BN-2T 62 FR 48538.
97-CE-55-AD .. SOCATA—Groupe Aerospatiale, Model TBM—=700 ..........ccocverienirienieiieenieereenieens 62 FR 48506.
97-CE-56-AD Aerostar Aircraft Corporation, Models PA-60-600, —601, —601P, —-602P, and | 62 FR 48481.
—700P.
97—CE-57-AD ...ccettiiiiieeiieeeee e Twin Commander Aircraft Corporation, Models 500, —500-A, -500-B,-500-S, | 62 FR 48549.
-500-U, -520, -560, -560-A, -560-E, —-560-F, —680, —680-E, —680FL(P),
—680T, —680V, —680W, —681,—685, —-690, —690A, —690B, —690C, —690D, —695,
—695A, —695B, and 720.
97—CE-58-AD ....oeeeerireereneeeseee s Raytheon Aircraft Company, Models E55, E55A, 58, 58A, 58P, 58PA, 58TC, | 62 FR 48517.
58TCA, 60 series, 65-B80 series, 65-B90 series, 90 series, F90 series, 100 se-
ries, 300 series, and B300 series.
97-CE-59-AD Raytheon Aircraft Company, Model 2000 ..........ccoceerieriieiieiiieie e 62 FR 48531.
97-CE-60-AD .. The New Piper Aircraft Corporation, Models PA-46—-310P and PA-46-350P ......... 62 FR 48542.
97-CE-61-AD The New Piper Aircraft Corporation, Models PA-23, PA-23-160, PA-23-235, | 62 FR 48546.
PA-23-250, PA-E23-250, PA-30, PA-39, PA-40, PA-31, PA-31-300, PA-
31-325, PA-31-350, PA-34-200, PA-34-200T, PA-34-220T, PA-42, PA-42—-
720, PA-42-1000.
97-CE-62-AD Cessna Aircraft Company, Models P210N, T210N, P210R, and 337 series ............ 62 FR 48535.
97-CE-63-AD Cessna Aircraft Company, Models T303, 310R, T310R, 335, 340A, 402B, 402C, | 62 FR 48528.
404, F406, 414, 414A, 421B, 421C, 425, and 441.
97—CE—64—AD ....ceeiiiiiieeiieeeee e SlAl-Marchetti S.r.l. (Augusta), Models SF600 and SFB600A ..........cccceevieeeiiveeennnne. 62 FR 48510.
97-NM-170-AD ... Cessna Aircraft Company, Models 500, 501, 550, 551, and 560 series .... 62 FR 48560.
97-NM-171-AD ... Sabreliner Corporation, Models 40, 60, 70, and 80 Serie€S ........ccccccceuveenuns 62 FR 48556.
97-NM-172-AD ... Gulfstream Aerospace, Model G—159 series ..........cccccoc.. 62 FR 48563.
97-NM-173-AD ... McDonnell Douglas, Models DC-3 and DC—4 series .........ccccue.... 62 FR 48553.
97-NM-174-AD ... Mitsubishi Heavy Industries, Model YS—11 and YS—11A series .... 62 FR 48567.
97-NM-175-AD ... Frakes Aviation, Model G-73 (Mallard) and G-73T series ............ 62 FR 48577.
97-NM-176-AD ... Fairchild, Models F27 and FH227 S€eries ........ccccovveeeeeeenns 62 FR 48570.
97-NM-177-AD Lockheed, L-14 and L—18 series airplanes ..........ccccoceeeeniiieiiiiieniiiee e 62 FR 48574.

Comment 1. Unsubstantiated Unsafe
Condition for This Model

One commenter suggests that the AD’s
were developed in response to a
suspected contributing factor of an
accident involving an airplane type
unrelated to the airplanes specified in
the proposal. The commenter states that
these proposals do not justify that an
unsafe condition exists or could develop
in a product of the same type design.

Therefore, the commenter asserts that
the proposal does not meet the criteria
for the issuance of an AD as specified
in 14 CFR part 39 (Airworthiness
Directives) of the Federal Aviation
Regulations.

The FAA does not concur. As stated
in the Notice of Proposed Rulemaking
(NPRM), the FAA has identified an
unsafe condition associated with
operating the airplane in severe icing
conditions. As stated in the preamble to

the proposal, the FAA has not required
that airplanes be shown to be capable of
operating safely in icing conditions
outside the certification envelope
specified in Appendix C of part 25 of
the Federal Aviation Regulations (14
CFR part 25). This means that any time
an airplane is flown in icing conditions
for which it is not certificated, there is
a potential for an unsafe condition to
exist or develop and the flight crew
must take steps to exit those conditions
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expeditiously. Further, the FAA has
determined that flight crews are not
currently provided with adequate
information necessary to determine
when an airplane is operating in icing
conditions for which it is not
certificated or what action to take when
such conditions are encountered. The
absence of this information presents an
unsafe condition because without that
information, a pilot may remain in
potentially hazardous icing conditions.
This AD addresses the unsafe condition
by requiring AFM revisions that provide
the flight crews with visual cues to
determine when icing conditions have
been encountered for which the airplane
is not certificated, and by providing
procedures to safely exit those
conditions.

Further, in the preamble of the
proposed rule, the FAA discussed the
investigation of roll control anomalies to
explain that this investigation was not a
complete certification program. The
testing was designed to examine only
the roll handling characteristics of the
airplane in certain droplets the size of
freezing drizzle. The testing was not a
certification test to approve the airplane
for flight into freezing drizzle. The
results of the tests were not used to
determine if this AD is necessary, but
rather to determine if design changes
were needed to prevent a catastrophic
roll upset. The roll control testing and
the AD are two unrelated actions.

Additionally, in the preamble of the
proposed rule, the FAA acknowledged
that the flight crew of any airplane that
is certificated for flight in icing
conditions may not have adequate
information concerning flight in icing
conditions outside the icing envelope.
However, in 1996, the FAA found that
the specified unsafe condition must be
addressed as a higher priority on
airplanes equipped with pneumatic
deicing boots and unpowered roll
control systems. These airplanes were
addressed first because the flight crew
of an airplane having an unpowered roll
control system must rely solely on
physical strength to counteract roll
control anomalies, whereas a roll
control anomaly that occurs on an
airplane having a powered roll control
system need not be offset directly by the
flight crew. The FAA also placed a
priority on airplanes that are used in
regularly scheduled passenger service.
The FAA has previously issued AD’s to
address those airplanes. Since the
issuance of those AD’s, the FAA has
determined that similar AD’s should be
issued for similarly equipped airplanes
that are not used in regularly scheduled
passenger service.

Comment 2. AD is Inappropriate to
Address Improper Operation of the
Airplane

One commenter requests that the
proposed AD be withdrawn because an
unsafe condition does not exist within
the airplane. Rather, the commenter
asserts that the unsafe condition is the
improper operation of the airplane. The
commenter further asserts that issuance
of an AD is an inappropriate method to
address improper operation of the
airplane.

The FAA does not concur. The FAA
has determined that an unsafe condition
does exist as explained in the proposed
notice and discussed previously. As
specifically addressed in Amendment
39-106 of part 39 of the Federal
Aviation Regulations (14 CFR part 39),
the responsibilities placed on the FAA
statute (49 U.S.C. 40101, formerly the
Federal Aviation Act) justify allowing
AD’s to be issued for unsafe conditions
however and wherever found, regardless
of whether the unsafe condition results
from maintenance, design defect, or any
other reason.

This same commenter considers part
91 (rather than part 39) of the Federal
Aviation Regulations (14 CFR part 91)
the appropriate regulation to address the
problems of icing encounters outside of
the limits for which the airplane is
certificated. Therefore, the commenter
requests that the FAA withdraw the
proposal.

The FAA does not concur. Service
experience demonstrates that flight in
icing conditions that is outside the icing
certification envelope does occur. Apart
from the visual cues provided in these
final rules, there is no existing method
provided to the flight crews to identify
when the airplane is in a condition that
exceeds the icing certification envelope.
Because this lack of awareness may
create an unsafe condition, the FAA has
determined that it is appropriate to
issue an AD to require a revision of the
AFM to provide this information.

One commenter asserts that while it is
prudent to advise and routinely remind
the pilots about the hazards associated
with flight into known or forecast icing
conditions, the commenter is opposed
to the use of an AD to accomplish that
function. The commenter states that
pilots’ initial and bi-annual flight
checks are the appropriate vehicles for
advising the pilots of such hazards, and
that such information should be
integrated into the training syllabus for
all pilot training.

The FAA does not concur that
substituting advisory material and
mandatory training for issuance of an
AD is appropriate. The FAA

acknowledges that, in addition to the
issuance of an AD, information
specified in the revision to the AFM
should be integrated into the pilot
training syllabus. However, the
development and use of such advisory
materials and training alone are not
adequate to address the unsafe
condition. The only method of ensuring
that certain information is available to
the pilot is through incorporation of the
information into the Limitations Section
of the AFM. The appropriate vehicle for
requiring such a revision of the AFM is
issuance of an AD. No change is
necessary to the final rule.

Comment 3. Inadequate Visual Cues

One commenter provides qualified
support for the AD. The commenter
notes that the recent proposals are
identical to the AD’s issued about a year
ago. Although the commenter supports
the intent of the AD’s as being
appropriate and necessary, the
commenter states that it is unfortunate
that the flight crew is burdened with
recognizing icing conditions with visual
cues that are inadequate to determine
certain icing conditions. The commenter
points out that, for instance, side
window icing (a very specific visual
cue) was determined to be a valid visual
cue during a series of icing tanker tests
on a specific airplane; however, later
testing of other models of turboprop
airplanes revealed that side window
icing was invalid as a visual cue for
identifying icing conditions outside the
scope of Appendix C.

The FAA does not concur with the
commenter’s request to provide more
specific visual cues. The FAA finds that
the value of visual cues has been
substantiated during in-service
experience. Additionally, the FAA finds
that the combined use of the generic
cues provided and the effect of the final
rules in increasing the awareness of
pilots concerning the hazard of
operating outside of the certification
icing envelope will provide an
acceptable level of safety. Although all
of the cues may not be exhibited on a
particular model, the FAA considers
that at least some of the cues will be
exhibited on all of the models affected
by this AD. For example, some airplanes
may not have side window cues in
freezing drizzle, but would exhibit other
cues (such as accumulation of ice aft of
the protected area) under those
conditions. For these reasons, the FAA
considers that no changes regarding
visual cues are necessary in the final
rule.

However, for those operators that
elect to identify airplane-specific visual
cues, the FAA would consider a request
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for approval of an alternative method of
compliance, in accordance with the
provisions of this AD.

Comment 4. Request for Research and
Use of Wing-Mounted Ice Detectors

One commenter requests that wing-
mounted ice detectors, which provide
real-time icing severity information (or
immediate feedback) to flight crews,
continue to be researched and used
throughout the fleet. The FAA infers
from this commenter’s request that the
commenter asks that installation of
these ice detectors be mandated by the
FAA.

While the FAA supports the
development of such ice detectors, the
FAA does not concur that installation of
these ice detectors should be required at
this time. Visual cues are adequate to
provide an acceptable level of safety;
therefore, mandatory installation of ice
detector systems, in this case, is not
necessary to address the unsafe
condition. Nevertheless, because such
systems may improve the current level
of safety, the FAA has officially tasked
the Aviation Rulemaking Advisory
Committee (ARAC) to develop a
recommendation concerning ice
detection. Once the ARAC has
submitted its recommendation, the FAA
may consider further rulemaking action
to require installation of such
equipment.

Comment 5. Particular Types of Icing

This same commenter also requests
that additional information be included
in paragraph (a) of the AD that would
specify particular types of icing or
particular accretions that result from
operating in freezing precipitation. The
commenter asserts that this information
is of significant value to the flight crew.

The FAA does not concur with the
commenter’s suggestion to specify types
of icing or accretion. The FAA has
determined that supercooled large
droplets (SLD) can result in rime ice,
mixed (intermediate) ice, and ice with
glaze or clear appearance. Therefore, the
FAA finds that no type of icing can be
excluded from consideration during
operations in freezing precipitation, and
considers it unnecessary to cite those
types of icing in the AD.

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except for minor
editorial corrections. The FAA has
determined that these minor corrections
will not change the meaning of the AD

and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA has determined that there
are no SIAI Marchetti, S.r.I. Models
SF600 and SF600A airplanes currently
in the U.S. registry that will be affected
by this AD. If any of these airplanes
were registered in the U.S., it would
take approximately 1 workhour per
airplane to accomplish this action, and
the average labor rate is approximately
$60 an hour. Since an owner/operator
who holds at least a private pilot’s
certificate as authorized by sections 43.7
and 43.9 of the Federal Aviation
Regulations (14 CFR 43.7 and 43.9) can
accomplish this action, the only cost
impact upon the public is the time it
will take the affected airplane owners/
operators to incorporate this AFM
revision.

The cost impact figure discussed
above is based on the assumption that
no operator has yet accomplished any of
the requirements of this AD action, and
that no operator will accomplish these
actions in the future if this AD were not
adopted.

In addition, the FAA recognizes that
this action may impose operational
costs. However, these costs are
incalculable because the frequency of
occurrence of the specified conditions
and the associated additional flight time
cannot be determined. Nevertheless,
because of the severity of the unsafe
condition, the FAA has determined that
continued operational safety
necessitates the imposition of the costs.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is

contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

98-05-15 SIAI Marchetti, S.r.1:
Amendment 39-10376; Docket No. 97—
CE-64-AD.

Applicability: Models SF600 and SF600A
airplanes (all serial numbers), certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
already accomplished.

To minimize the potential hazards
associated with operating the airplane in
severe icing conditions by providing more
clearly defined procedures and limitations
associated with such conditions, accomplish
the following:

(a) Within 30 days after the effective date
of this AD, accomplish the requirements of
paragraphs (a)(1) and (a)(2) of this AD.

(1) Revise the FAA-approved Airplane
Flight Manual (AFM) by incorporating the
following into the Limitations Section of the
AFM. This may be accomplished by inserting
a copy of this AD in the AFM.

“WARNING
Severe icing may result from
environmental conditions outside of those for

which the airplane is certificated. Flight in
freezing rain, freezing drizzle, or mixed icing
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conditions (supercooled liquid water and ice
crystals) may result in ice build-up on
protected surfaces exceeding the capability of
the ice protection system, or may result in ice
forming aft of the protected surfaces. This ice
may not be shed using the ice protection
systems, and may seriously degrade the
performance and controllability of the
airplane.

¢ During flight, severe icing conditions
that exceed those for which the airplane is
certificated shall be determined by the
following visual cues. If one or more of these
visual cues exists, immediately request
priority handling from Air Traffic Control to
facilitate a route or an altitude change to exit
the icing conditions.

—Unusually extensive ice accumulation on
the airframe and windshield in areas not
normally observed to collect ice.

—Accumulation of ice on the lower surface
of the wing aft of the protected area.

—Accumulation of ice on the engine nacelles
and propeller spinners farther aft than
normally observed.

 Since the autopilot, when installed and
operating, may mask tactile cues that indicate
adverse changes in handling characteristics,
use of the autopilot is prohibited when any
of the visual cues specified above exist, or
when unusual lateral trim requirements or
autopilot trim warnings are encountered
while the airplane is in icing conditions.

« All icing wing inspection lights must be
operative prior to flight into known or
forecast icing conditions at night. [NOTE:
This supersedes any relief provided by the
Master Minimum Equipment List (MMEL).]”

(2) Revise the FAA-approved AFM by
incorporating the following into the Normal
Procedures Section of the AFM. This may be
accomplished by inserting a copy of this AD
in the AFM.

“THE FOLLOWING WEATHER
CONDITIONS MAY BE CONDUCIVE TO
SEVERE IN-FLIGHT ICING:

« Visible rain at temperatures below 0
degrees Celsius ambient air temperature.

« Droplets that splash or splatter on impact
at temperatures below 0 degrees Celsius
ambient air temperature.

PROCEDURES FOR EXITING THE SEVERE
ICING ENVIRONMENT:

These procedures are applicable to all
flight phases from takeoff to landing. Monitor
the ambient air temperature. While severe
icing may form at temperatures as cold as —18
degrees Celsius, increased vigilance is
warranted at temperatures around freezing
with visible moisture present. If the visual
cues specified in the Limitations Section of
the AFM for identifying severe icing
conditions are observed, accomplish the
following:

« Immediately request priority handling
from Air Traffic Control to facilitate a route
or an altitude change to exit the severe icing
conditions in order to avoid extended
exposure to flight conditions more severe
than those for which the airplane has been
certificated.

« Avoid abrupt and excessive
maneuvering that may exacerbate control
difficulties.

» Do not engage the autopilot.

« If the autopilot is engaged, hold the
control wheel firmly and disengage the
autopilot.

« If an unusual roll response or
uncommanded roll control movement is
observed, reduce the angle-of-attack.

* Do not extend flaps when holding in
icing conditions. Operation with flaps
extended can result in a reduced wing angle-
of-attack, with the possibility of ice forming
on the lower surface further aft on the wing
than normal, possibly aft of the protected
area.

* If the flaps are extended, do not retract
them until the airframe is clear of ice.

» Report these weather conditions to Air
Traffic Control.”

(b) Incorporating the AFM revisions, as
required by this AD, may be performed by
the owner/operator holding at least a private
pilot certificate as authorized by section 43.7
of the Federal Aviation Regulations (14 CFR
43.7), and must be entered into the aircraft
records showing compliance with this AD in
accordance with section 43.9 of the Federal
Aviation Regulations (14 CFR 43.9).

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106. The request
shall be forwarded through an appropriate
FAA Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(e) All persons affected by this directive
may examine information related to this AD
at the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

(f) This amendment (39-10376)
becomes effective on April 30, 1998.

Issued in Kansas City, Missouri, on
February 25, 1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-5475 Filed 3-3-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 97-NM-191-AD; Amendment
39-10373; AD 98-05-12]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model ATP Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all British Aerospace
Model ATP airplanes, that requires
revising the Airplane Flight Manual
(AFM) to modify the limitation that
prohibits positioning the power levers
below the flight idle stop during flight,
and to provide a statement of the
consequences of positioning the power
levers below the flight idle stop during
flight. This amendment is prompted by
incidents and accidents involving
airplanes equipped with turboprop
engines in which the ground propeller
beta range was used improperly during
flight. The actions specified by this AD
are intended to prevent loss of airplane
controllability, or engine overspeed and
consequent loss of engine power caused
by the power levers being positioned
below the flight idle stop while the
airplane is in flight.

EFFECTIVE DATE: April 8, 1998.

ADDRESSES: Information pertaining to
this rulemaking action may be examined
at the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mark Quam, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(425) 227-2145; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all British
Aerospace Model ATP airplanes was
published in the Federal Register on
December 31, 1997 (62 FR 68236). That
action proposed to require revising the
Airplane Flight Manual (AFM) to
modify the limitation that prohibits
positioning the power levers below the
flight idle stop during flight, and to
provide a statement of the consequences
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of positioning the power levers below
the flight idle stop during flight.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Interim Action

This is considered interim action
until final action is identified, at which
time the FAA may consider further
rulemaking.

Cost Impact

The FAA estimates that 10 British
Aerospace Model ATP airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 1 work hour
per airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be $600,
or $60 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has

been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-05-12 British Aerospace Regional
Aircraft [Formerly Jetstream Aircraft
Limited; British Aerospace (Commercial
Aircraft) Limited]: Amendment 39—
10373. Docket 97-NM-191-AD.

Applicability: All Model ATP airplanes,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent loss of airplane controllability,
or engine overspeed and consequent loss of
engine power caused by the power levers
being positioned below the flight idle stop
while the airplane is in flight, accomplish the
following:

(a) Within 30 days after the effective date
of this AD, revise the Limitations Section of
the FAA-approved Airplane Flight Manual
(AFM) to include the following statements.
This action may be accomplished by
inserting a copy of this AD into the AFM.

“Roll-over Lever

Use is restricted to ground operation only.
In-flight operations at power settings below
flight idle are prohibited. Power settings

below flight idle may lead to a loss of aircraft
control, or may result in an engine overspeed
condition and consequent loss of engine
power.”

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) This amendment becomes effective on
April 8, 1998.

Issued in Renton, Washington, on February
25, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-5478 Filed 3-3-98; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

14 CFR Part 382
[Docket OST-96-1880]
RIN 2105-AC28

Nondiscrimination on the Basis of
Disability in Air Travel

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Department is amending
its rules implementing the Air Carrier
Access Act of 1986. The amendments
establish procedures for providing
seating accommodations for individuals
with disabilities, clarify the general
nondiscrimination obligations of
carriers, and provide for the in-cabin
stowage of collapsible electric
wheelchairs that can be stowed
consistent with carry-on baggage
requirements.

EFFECTIVE DATE: This rule is effective
April 3, 1998.

FOR FURTHER INFORMATION CONTACT:
Robert C. Ashby, Deputy Assistant
General Counsel for Regulation and
Enforcement, Department of
Transportation, 400 7th Street, SW.,
Room 10424, Washington, DC, 20590.
(202) 366—9306 (voice); (202) 755-7687
(TDD).
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SUPPLEMENTARY INFORMATION:

Background

On November 1, 1996, the Department
published a notice of proposed
rulemaking (NPRM) asking for comment
on a number of issues. The NPRM
proposed to require seating
accommodations for certain individuals
with disabilities, to clarify the general
nondiscrimination obligations of
carriers, and to provide for the in-cabin
carriage of electric wheelchairs that
could be accommodated consistent with
carry-on baggage rules. The Department
is today issuing final rules based on
these proposals, with modifications
responsive to comments we received.

The preamble to the November 1,
1996, NPRM also asked for public
comment on two matters concerning
which we had received suggestions or
petitions from members of the public.
These were additional accommodations
for persons with hearing impairments
(e.g., captioning of in-flight movies, on-
board TDDs where air phones are made
available to other passengers, better
message service in gate areas) and the
provision of a smoke-free accessible
path through airports for persons with
respiratory disabilities.

The Department received a number of
comments on the issue of
accommodations for hearing
impairments. We are continuing to
consider whether to propose
requirements for accommodations of
this type, but we are deferring decision
on this matter until a later time.

The Department received a large
number of comments concerning the
petitions for accessible paths through
airports for persons with respiratory
disabilities, many of which went
beyond the issues directly raised by the
petitions, reflecting the ongoing public
debate about smoking by taking broad
anti-smoking or ‘“‘smokers’ rights”
positions. (Some of the comments from
anti-smoking groups opposed regulation
in this area, on the view that existing
law already requires action by airports
to ban or limit smoking.) While
continuing to consider the issue the
petitions raised, the Department is
deferring a decision on whether to
propose rules on this subject until a
later time. In this connection, we note
that a number of airports are taking
action on the local level to limit the
passengers’ exposure to ambient smoke.

General Nondiscrimination Obligation
NPRM Proposal

The NPRM proposed to add language
making explicit the existing obligation
of carriers to provide accommodations

to passengers with disabilities and
remove barriers, applying the standards
of section 504 of the Rehabilitation Act
and Title 11l of the Americans with
Disabilities Act (ADA). The purpose of
this addition was to clarify that carriers
must modify policies, practices, and
facilities where needed to provide
service to passengers with disabilities,
even if a particular accommodation was
not specifically mandated elsewhere in
part 382.

Comments and DOT Response

Carriers and disability groups found
themselves in somewhat ironic
agreement that the reference in the
proposal to ADA standards should be
removed and that the provision should
refer only to the standards of section
504. Disability groups took this position
on the basis of their view that section
504 imposes a more stringent standard
on carriers than Title 11l of the ADA.
Carriers took this position on the basis
of their view that section 504 imposes
a less stringent standard on carriers than
Title 111 of the ADA. Both found the dual
reference to ADA and 504 standards to
be vague and confusing.

As the Department noted in the
preamble to the NPRM, the history of
the ACAA clearly shows that Congress
enacted the statute to fill a gap in
nondiscrimination coverage left by a
Supreme Court decision that said that
section 504 of the Rehabilitation Act did
not apply to air carriers, since they do
not (with the exception of participants
in the Essential Air Service program)
receive Federal financial assistance. The
intent of the statute was to achieve the
same protection from discrimination for
airline passengers that section 504
provides persons affected by Federally-
assisted programs. For a summary of the
history of the Act, see the preamble to
the Department’s 1990 final ACAA rule
(55 FR 8009; March 6, 1990).

Given this history, and the common
concerns of disability groups and
carriers that the ADA reference in the
NPRM was inappropriate and confusing,
the Department is changing the text of
the section in the final rule. The final
rule version tells carriers, in addition to
following the other specific provisions
of Part 382, that they must modify
policies, practices, or facilities as
needed to ensure nondiscrimination,
consistent with the standards of section
504 of the Rehabilitation Act, as
amended.

One carrier comment proposed an
original list interpretation of the ACAA,
under which only those
accommodations that would have been
required under section 504 in 1986
could ever be required under the ACAA.

The Department is not persuaded that
this interpretation is sound. It would,
among other things, contravene the
intent of Congress that airline
passengers have the same protections
that people with disabilities have in
other situations under section 504. In
interpreting what rights airline
passengers have today, it is far more
reasonable to look at what rights
persons with disabilities have under
section 504 today, rather than
attempting a historical speculation
about what rights they might have had
in previous decades.

In any case, the nondiscrimination
provisions of the DOT and Department
of Justice section 504 regulations, as
they read in 1986 and as they read
today, clearly support the Department’s
amendment to § 382.7. They impose an
obligation on covered entities to modify
policies, practices, and facilities to
ensure that persons with disabilities
receive services on a nondiscriminatory
basis. A carrier’s argument that a
requirement to modify polices, practices
and facilities to ensure
nondiscrimination is impermissibly
vague is without merit. Like section 504
itself, the statutory language of the
ACAA prohibits discrimination in
general terms. There is no basis for
asserting that the only modifications a
carrier could ever be required to make
are those specifically enumerated in the
existing sections of the rule. From the
beginning of section 504 rules in the
1970s, these rules have always imposed
general, as well as specific,
nondiscrimination obligations on
covered entities.

We agree with the comments of both
carriers and disability groups that,
under section 504, carriers are not
required to make modifications that
would constitute an undue burden or
fundamentally alter the nature of the
carriers’ service. As in section 504 and
ADA practice generally, what
constitutes an undue burden or a
fundamental alteration is a judgment
decision that must be made on the facts
of a specific situation. The ACAA
clearly provides that carriers not make
modifications that would violate FAA
safety rules.

This approach does not represent a
departure from existing ACAA
interpretation or practice. Indeed, the
Department has consistently operated
on the basis of this understanding of the
law. For example, the issue of food
allergies is not specifically mentioned in
the text of Part 382. On several
occasions, however, the Department has
learned of situations in which
passengers with severe allergies to
peanuts have requested
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accommodations from airlines. The
Department has worked informally with
airlines and passengers to arrange
appropriate modifications to the
airlines’ normal food service practices
on specific flights. For example, in some
cases, airlines have agreed to serve an
alternate snack (e.g., pretzels rather than
peanuts) to passengers seated near the
allergic passenger. This is an example of
a modification to normal practices that
is not unduly burdensome. On the other
hand, some allergic passengers have
requested much more sweeping actions
by carriers (e.g., special cleaning of an
aircraft to ensure that peanut residue
does not remain on board; screening
other passengers to ensure that they do
not bring their own peanut products on
board). We have regarded these
requested accommodations as creating
undue burdens, and we have
consequently not requested carriers to
undertake such steps. In assessing any
requested accommodation, passengers,
airlines, and the Department must
exercise judgment on a case-by-case
basis concerning what it is reasonable to
expect and what constitutes an undue
burden.

Comments from disability group
commenters mentioned a number of
examples of types of modification they
thought would be appropriate under
this provision. These included chest
straps for some mobility-impaired
passengers to provide greater lateral
stability in aircraft seats, allowing a
passenger to board last to reduce pain
from sitting for long periods, allowing
wheelchair users to check in at the gate
rather than at the airport entrance or
ticket counter, and allowing people who
cannot carry luggage to have luggage
carts in airport concourses. These
requests—whatever their merits in a
particular fact situation—illustrate the
point that a regulation can never
possibly enumerate all possible specific
situations potentially calling for
accommodations to achieve
nondiscrimination.

This provision is not intended to
replace the rulemaking process with
respect to across-the-board changes in
carrier policies and practices. For
example, the Department does not
intend, in implementing and enforcing
this provision, to address industry-wide
issues like on-board oxygen use by
passengers, additional accommodations
for passengers with hearing
impairments, or smoking in airports.
The provision is intended to deal with
accommodations that take the form of
case-by-case exceptions to otherwise
reasonable general policies or practices
of carriers.

The Department wants to take this
opportunity to clarify an apparent
misunderstanding that a disability
organization had concerning the effect
of the November 1, 1996, amendment
the Department made to the airport
facility standards in 14 CFR Part 382
and 49 CFR Part 27 (61 FR 56420,
56422). The group’s concern was that
the amendments substantively
weakened the requirements for airlines
and airports to meet accessibility
standards. The amendments were not
intended to do so, and they in fact did
not do so.

As noted in the preamble to the
November 1, 1996, final rule (61 FR
56416-18), the coverage of the ADA,
section 504, and the ACAA at airports
had been overlapping and confusing.
The purpose of the amendments was to
harmonize these authorities, simplifying
issues of statutory and regulatory
coverage without affecting substantive
requirements. The amendments did this
by saying that airlines and airports meet
their ACAA and section 504
requirements if they meet, respectively,
the standards of Title Il and Title Il of
the ADA.

In doing so, the Department knew that
section 10.4 of the Americans with
Disabilities Accessibility Guidelines
(ADAAG) incorporated many of the
specific accessibility requirements of
the pre-1996 ACAA and section 504
requirements for airport facilities (56 FR
45714; September 6, 1991). The
amendments refer specifically to these
provisions (see 49 CFR 27.71(e); 14 CFR
382.23(e)). Requirements not
specifically referenced in the ADAAG
provision are retained in the amended
ACAA and section 504 provisions (14
CFR 382.23 (c) and (d) and 49 CFR 27.71
(c) and (d), which concern accessible
paths of travel through airports and
inter-terminal transportation systems,
respectively). These provisions ensure
that nothing is lost between the pre-
amended and amended ACAA and 504
sections.

With respect to the issue of
modifications for existing facilities,
section 504 has always required
recipients to modify policies, practices,
and facilities to ensure
nondiscrimination. Section 504 has
never required recipients to incur undue
burdens to make these modifications.
The *‘program accessibility”
requirements of the Department of
Justice ADA Title Il regulation (28 CFR
35.150) require no less than section 504
with respect to facility accessibility.
Using the program accessibility
standard does not in any way relieve
recipients of the obligations they had
under section 504 and the pre-amended

49 CFR part 27 to modify facilities for
accessibility. Indeed, it is difficult to
imagine circumstances, in the context of
airport facilities, in which program
accessibility could be fully achieved
without facilities being made accessible.

The pre-amended version of the
ACAA airport facilities provision
required facility modifications to be
made by carriers as of April 5, 1993
(former 14 CFR 382.23(d)). By the time
of the amendment, any existing facility
that had not been modified for
accessibility had been out of compliance
for approximately 3%2 years. Nothing in
the amendment to § 382.83 is intended
to relieve carriers of that pre-existing
compliance obligation. Obviously, any
new facility construction or alterations
have had to be accessible since the
ACAA rules first went into effect, which
the amendment does not change.

Seating Accommodations

NPRM Proposal

The NPRM proposed that carriers
make available to passengers with
disabilities four types of seating
accommodations. These included seats
in rows with movable aisle armrests for
wheelchair users, seats for a personal
care attendant (PCA) next to a disabled
passenger needing the PCA’s services
during the flight, seats in either
bulkhead or non-bulkhead rows for
persons traveling with service animals,
and seats providing additional legroom
for persons with fused or immobilized
legs. While a carrier might have to
reassign other passengers to make these
accommodations, no one would be
“bumped” from a flight and the carrier
would continue to follow all FAA safety
rules, including the exit row seating
rule. The carrier could establish up to a
48-hour advance notice requirement for
someone requesting a seating
accommodation.

Comments

Disability community commenters
unanimously supported the proposal.
Many of these comments said that even
if some other passengers had their seats
changed as a result, their inconvenience
did not outweigh the need of passengers
with disabilities for seats that they
could readily access and use. These
commenters argued that making seating
accommodations was a reasonable
modification of policies and practices
that did not impose an undue burden on
carriers or fundamentally alter the
nature of the airlines’ services.

There were some modifications that
disability community commenters
requested, however. Generally, they
opposed the advance notice provision,
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saying it was discriminatory and
worked a hardship of passengers who
had to make short-notice travel plans.
They also objected to any requirement
for documenting a disability, saying that
this was burdensome for passengers.
Some of these comments also suggested
that, on airlines that do not assign seats
in advance, carriers should be required
to let people needing seating
accommodations preboard before other
passengers (e.g., families with small
children) who also can preboard. In all
preboardings, commenters said, carriers
should give people with disabilities
enough time to get settled in their seats
before other passengers board. (It should
be noted that some carriers are reported
to be cutting back or eliminating
traditional preboarding procedures.
Since some provisions of the ACAA
rule, such as the requirement for on-
board stowage of wheelchairs, are
premised on the availability of
preboarding to passengers with
disabilities, this change in industry
practice may have implications for the
accessibility of air travel to disabled
passengers. The Department intends to
watch developments in the preboarding
policy area to determine if future
rulemaking may be needed.)

Disability community commenters
said that the four categories of people
who the NPRM proposed as eligible for
seating accommodations were too
narrow. There would always be
individual cases that did not fit into
these or any set of categories, they said,
so the rule should be structured in an
“including but not limited to * * *”
fashion. Examples of other disabilities
cited as requiring accommodations
included a person with a painful
disability that made it necessary for her
to minimize being jostled by other
people (who thereby needed a window
seat), someone with multiple sclerosis
who could walk a few steps but needed
a seat near the entrance to the aircraft,
and someone with bladder or bowel
control problems who needed an aisle
seat near a lavatory.

Two commenters suggested that the
movable aisle armrest row
accommodation be limited to persons
who need an aisle chair to board or who
cannot transfer over a fixed armrest (as
distinct from persons who could walk a
few steps to a seat). Other commenters
suggested that reservation systems
“block” seats needed for
accommodations so that disabled
passengers needs could be met without
having to displace other passengers.
Alternatively, there could be designated
“priority” seats for persons with
disabilities, from which other

passengers would move if a seating
accommodation became necessary.

Carriers objected to the proposal on a
number of grounds. The one they
identified as the most significant had to
do with the limitations of their
computer reservation systems. These
systems, the carriers said, could not
retrieve the names of passengers by
reference to seat assignments. That is, if
a disabled passenger were assigned seat
6C as an accommodation, the carrier
would not be able to determine who had
previously been assigned the seat so as
to be able to notify that passenger of a
changed assignment. To provide this
notice and avoid an unpleasant surprise,
the carrier would either have to modify
its computer system or comb through
individual passenger records, both of
which would be very expensive and
unduly burdensome.

In any case, carriers said, it was unfair
to impose inconvenience on other
passengers who had expectations of
sitting in their original seat assignment,
especially since some of those had good
reasons (e.g., they were tall, traveling
with infants) for wanting a particular
seat. This would create confusion, make
the other passengers unhappy, increase
denied boarding compensation claims
and flight delays, and distract flight
attendants from safety duties. If
passengers requesting accommodations
were not really disabled, it would add
to this discontent. One carrier noted that
its policy was to ask other passengers to
move in situations where an expected
accommodation for a disabled passenger
did not materialize (e.g., because the
equipment for a flight changed).

The proposal would make carriers
discriminate against those disabled
passengers who were not in one of the
four categories and force carriers to ask
inappropriate questions of disabled
passengers, carrier comments added.
Carriers who do not assign seats in
advance requested that the NPRM
preamble statement that their
obligations could be met by their
preboarding process be included in the
final regulatory text (a comment
seconded by a disability group).

Finally, carriers made a legal
argument against the proposal, saying
that it required ““preferential”’ treatment
and “‘affirmative accommodation” for
disabled passengers, while the
Department’s authority was limited to
ensuring nondiscrimination. The
carriers already practiced
nondiscrimination, they said, by
treating all passengers the same through
their “first-come/first-served”’ seat
assignment policy. Requiring a change
in this policy, especially as applied to
seats withheld from the general

passenger population for frequent fliers’
benefit, would be a fundamental
alteration of the carrier’s services, the
comments said.

Carriers noted that they already block
seats in the reservation process,
including some bulkhead and movable
aisle armrest rows, for people with
disabilities. One carrier said that it
holds some of the seats for passengers
with disabilities who may not have
made their needs known until check-in.

DOT Response

With some substantive modifications
in response to comments, the
Department is adopting the NPRM
proposal. Requiring seating
accommodations is necessary to ensure
nondiscrimination, is consistent with
the language and intent of the ACAA,
and does not create an undue burden or
fundamentally alter the nature of airline
services.

The Department strongly disagrees
with carrier comments’ characterization
of a seating accommodations
requirement as preferential treatment
that exceeds the Department’s authority
under the ACAA. This requirement
simply compels nondiscriminatory
seating policies. It tells airlines they
must provide to passengers with
disabilities exactly what they provide to
other passengers—a seat the passenger
can readily access and use. A facially
neutral policy that assigns seats to non-
disabled passengers that they can
readily access and use but fails to
ensure that disabled passengers are
assigned seats they can readily access
and use is discriminatory. Comments to
the NPRM, as well as the Department’s
experience in listening to consumer
concerns about inability or
unwillingness of airlines to provide
seats that individuals can readily access
and use, persuade us that this
accommodation must be required if the
intent of Congress in mandating
nondiscrimination in air travel is to be
properly carried out.

Under the ACAA, as with section 504,
the Department has authority to require
regulated parties to take steps to ensure
nondiscrimination, as long as these
steps do not create an undue burden or
fundamentally alter the nature of an
entity’s program. This requirement is
consistent with these provisions of
disability law.

Airlines regularly provide their
customers seats they can access and use.
The seating accommodation
requirement does not fundamentally
alter the nature of this service. The rule
explicitly provides that no one will be
bumped from a flight to make a seating
accommodation and that the airline will
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continue to follow all applicable FAA
safety rules. Contrary to carrier
comments, it is hard to imagine denied
boarding compensation claims
increasing under a rule which explicitly
provides that no one will be denied
boarding on a flight to accommodate a
disabled passenger. Carriers who assign
seats in advance may continue to do so.
Carriers who do not assign seats in
advance may continue their practice.
The provision does not require carriers
to provide service to classes of
passengers they do not now serve (e.g.,
passengers who have to travel on
stretchers). Even carriers who hold back
some seats for the benefit of frequent
fliers (something that it is difficult to
construe reasonably as fundamental to
the nature of air transportation) can
continue to do so, as long as they make
exceptions when necessary to
accommodate a passenger with a
disability.

Particularly given the modifications
the Department is making from the
NPRM (see discussion below), the final
rule does not impose undue burdens. In
this connection, the Department
observes that the ACAA permits the
Department to impose some burdens on
carriers. What the Department cannot do
is impose “undue” burdens. The use of
this term in disability law necessarily
implies that some burdens are “‘due,” as
a consequence of the obligation of
regulated parties to ensure
nondiscrimination. The Department can
legally impose these “‘due burdens.”
The primary “undue burden’ alleged in
carrier comments is the difficulty
carriers cite with their computer
systems. The Department accepts the
carriers’ representations about the
limitations of their computer systems.
However, these problems do not result
in an undue burden in the context of the
final rule.

This is true because the airlines do
not have to do what they say their
computer systems will not allow them
to do. The NPRM did not propose, and
the final rule does not require, that
airlines retrieve the names of passengers
previously assigned a seat and
individually inform those passengers
that their seat assignment has been
changed. The structure of the final rule
makes such a mechanism unnecessary,
from a customer relations as well as a
legal standpoint.

The first method carriers can use,
suggested by both carrier and disability
community comments, is for carriers to
“block™ an adequate number of seats
usable for seating accommodations (e.g.,
seats in bulkhead rows, seats in rows
with movable aisle armrests, some pairs
of seats) from advance assignment until

24 hours before scheduled departure
time. By an “‘adequate” number of seats,
we mean enough seats to handle a
reasonably expectable demand for
seating accommodations of various
kinds. It might not be necessary, for
example, to block all aisles with
movable armrests or, in an aircraft with
multiple bulkhead areas, all bulkhead
rows. Nor would it necessarily be
essential to block all the seats in such
rows. Carriers who use this approach
should be aware, however, that they
will need to block some pairs of seats,
since someone who is eligible to receive
an accommodation (e.g., a wheelchair
user with respect to a row with a
movable aisle armrest) may also be
traveling with a personal care attendant.
We anticipate that the burden of
implementing this approach would be
light, given that carriers already block
seats for disability and other purposes.

If a disabled passenger specified in
the rule calls the carrier prior to 24
hours before the scheduled departure
time, the carrier will assign the person
one of these seats. This would be done
even if the seat is also one that is
otherwise held for use of frequent fliers.
Because these seats would never have
been assigned to another passenger,
reassignment of the seat will not be an
issue, and no other passenger will ever
have to be displaced from a previously
assigned seat. If the disabled passenger
makes his or her request later than 24
hours before scheduled departure, the
carrier would still try to meet the
passenger’s seating accommodation
need, but would not have to change
another passenger’s seat assignment to
do so.

There could be rare situations in
which all the seats blocked for a
particular sort of accommodation are
filled with individuals with disabilities
and, subsequently but prior to 24 hours
before departure, an additional
passenger with a disability requests the
same kind of accommodation. In this
case, the carrier would not be required
to change a seat assignment that had
already been given to another disabled
passenger. However, the carrier would
have meet the disabled passenger’s
request by assigning him or her to a seat
that provided the needed
accommodation, was not a seat blocked
for passengers listed in paragraph (a),
and was still unassigned, even if that
seat was otherwise blocked for frequent
fliers or another category of passenger.

Under the second approach available
to carriers, suggested by disability
community comments and somewhat
analogous practices in other modes of
transportation, carriers would designate
an adequate number of seats as “priority

seats” for seating accommodations for
disabled passengers. Carriers would
provide notice that passengers who are
assigned these seats are subject to being
reassigned to another seat if necessary to
accommodate a passenger with a
disability.

In the Department’s view, the best
way to provide this information would
be through notice to the passenger at the
time he or she made a seat selection
(e.g., by the airline reservationist or
travel agent, via a screen notice when
the passenger is making an on-line seat
assignment, or via a recording when the
passenger makes a seat selection
through an automated telephone
system). Other methods are acceptable,
however, such as ticket notices, gate
announcements, counter signs, seatback
cards, notices in advertisements,
timetables, web sites, or frequent flier
literature. Whatever system a carrier
chooses to provide this information, the
Department believes it would be useful
to place a sticker or decal (e.g., on the
armrest for the seat or the tray table
facing the seat) with an accessibility
symbol and words like “Priority Seat for
Passengers with Disabilities,” which
would help inform passengers about
this requirement.

By receiving this information,
passengers would know that if they sat
in a priority seat, they could be moved
to another seat if a disabled passenger
needed that seat for a seating
accommodation. Because passengers
would be on notice that sitting in a
priority seat might occasionally result in
having to change seats, passengers who
had to move would not be surprised or
have grounds for feeling that their
legitimate expectations had been
infringed.

In order to give carriers time to make
any necessary adjustments, carriers
could request that passengers with
disabilities wishing to make use of
designated priority seats must check in
and make their request an hour before
departure. If a passenger failed to do so,
the airline would still have to try to
accommodate the person’s request, but
would not have to reassign another
passenger’s seat to do so.

As in the case of carriers who use the
*“seat blocking”” mechanism, there could
be rare situations in which all the
designated priority seats are filled with
individuals with disabilities, and
subsequently an additional passenger
with a disability requests the same kind
of accommodation. In this case, the
carrier would not be required to change
a seat assignment that had already been
given to another disabled passenger.
However, the carrier would have meet
the disabled passenger’s request by
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assigning him or her to a seat that
provided the needed accommodation,
was not a designated priority seat, and
was still unassigned, even if that seat
was otherwise blocked for frequent
fliers or another category of passenger.

The Department believes that, to
implement these requirements
appropriately, carriers would have to
block or give priority designation to
seats in all classes of service. This does
not mean, however, that a passenger
with a disability would have to be given
an upgrade (e.g., provide a seat in first
class to a purchaser of a coach ticket) in
order to be accommodated.

To provide greater flexibility, the rule
permits carriers to devise different
approaches to achieving the objectives
of this section. To implement a different
approach, a carrier would have to obtain
the written concurrence of the Office of
the Secretary, DOT. Carriers interested
in getting approval of a different
approach should contact the Aviation
Consumer Protection Division of the
Office of the Assistant General for
Aviation Enforcement and Proceedings
in the DOT Office of General Counsel
(202—-366-5957).

The foregoing discussion has focused
on carriers who assign seats in advance.
Carriers who do not assign seats in
advance would, as the NPRM suggested,
meet the requirements of this section
through the preboarding process. As
requested, this provision has been made
part of the final rule text. In response to
a disability community comment, these
carriers would permit persons needing
seat accommodations under this section
to preboard before other passengers,
including other passengers who
preboard. Regardless of whether the
carrier assigns seats in advance or not,
the rule never requires a carrier to
choose between disabled persons who
need the same seat accommodation.

The Department believes that these
approaches minimize both the potential
burdens on carriers and inconvenience
to other passengers. To the extent that
some inconvenience remains, the
Department believes that the
inconvenience to a non-disabled
passenger who moves from one seat he
or she can readily access and use to
another such seat is far outweighed by
the nondiscrimination-related necessity
of ensuring that a disabled passenger
can have a seat he or she can readily
access and use. The Department has a
statutory responsibility to ensure
nondiscrimination on the basis of
disability; there is no parallel mandate
to preclude inconvenience to other
passengers who may prefer some of the
same seats that are needed to
accommodate a disabled passenger.

As noted above, the rule specifically
provides that no other passenger would
ever be bumped off a flight to make
room for an accommodation needed by
a passenger with a disability. For
example, suppose that all seats but one
have confirmed reservations for a
particular flight. A disabled passenger
then calls to make a reservation for
himself and his PCA. Someone who
already had a confirmed reservation
would not lose that reservation to make
room for the PCA. This does not mean,
however, that a carrier could not take
action against a passenger who had a
seat on the aircraft (e.g., a designated
priority seat) who refused to move to
another seat to accommodate a disabled
passenger when the carrier requested it.

The Department is also modifying the
types of situations in which airlines are
required to provide seating
accommodations. One important
clarification is that carriers are required
to provide seating accommodations only
to passengers who self-identify as
needing one of the specified
accommodations. It is not unreasonable
to ask passengers seeking a particular
accommodation to take the initiative to
specify the nature of their need for it.
This will also mitigate the problem cited
by carriers of having their personnel
asking awkward or inappropriate
guestions about passengers’ disabilities.

Paragraph (a) of the new rule sets
forth four situations in which seat
assignment accommodations are
required. As suggested by commenters,
the first accommodation (seating in a
row with a movable aisle armrest) is
clarified to apply to people who board
the aircraft using an aisle chair and who
cannot readily transfer over a fixed
armrest. The third accommodation—a
seat in either a bulkhead or non-
bulkhead row for someone traveling
with a service animal—is unchanged
from the NPRM. It was not the subject
of any specific comment. Some
passengers with service animals prefer
bulkhead rows, while others do not. The
point of this accommodation is to allow
the passenger to choose which type of
row he or she and the service animal
will occupy.

The second accommodation has been
expanded in response to comments. In
the NPRM, it was limited to persons
traveling with a personal care attendant.
Commenters pointed out that a deaf
person traveling with an interpreter was
in a similar situation. A blind person
traveling with a reader also may need to
have the person next to him or her
during the flight. Unless a blind or deaf
person were also eligible for a specific
seat location as an accommodation—for
example, because the person was a

wheelchair user or was traveling with a
service animal—the pair of seats could
be anywhere in the aircraft.

In each case, the accommodation—a
seat for the assistant next to the
individual with a disability—is required
to be provided only if the assistant is
actually going to provide services to the
disabled passenger during the course of
the flight. Someone who is traveling to
the same destination as the person with
a disability to perform services there,
but who will not actually perform
services on the flight, is not covered by
this paragraph.

Finally, for a person with a fused or
immobilized leg (e.g., a surgically fused
leg), the required accommodation is a
bulkhead row seat or some other seat
providing additional legroom for the leg.
This provision is the same as in the
NPRM, except for a clarification that the
seat must be provided on the side of the
aircraft aisle that is more useful to the
passenger.

All these circumstances are likely to
be visible to carrier personnel, and we
agree with commenters that
documentation of these circumstances is
unnecessary and burdensome. We do
not agree with the carrier comment that
identifying these categories somehow
discriminates against passengers with
other disabilities. In any disability law
or regulation, accommodations are
specific to the specific disabilities in
guestion. Having a ramp into a building
for wheelchair users does not
discriminate against ambulatory deaf
people. Braille signage does not
discriminate against individuals with
mental disabilities. Nor does requiring a
seat in a row with a movable armrest for
a wheelchair user discriminate against
blind passengers.

In the course of implementing the
ACAA'’s nondiscrimination
requirement, the Department has
already required numerous
accommodations for persons with
specific disabilities, from movable aisle
armrests, boarding assistance and
wheelchair storage requirements for
persons with mobility impairments to
information in accessible formats for
visually impaired persons. Seating
accommodations are just one more set of
such specific accommodations, of the
sort that carrier comments, in the
context of their argument concerning
the general nondiscrimination
requirement, agreed that the Department
had the authority to impose.

The Department recognizes, as
commenters pointed out, that some
individuals with disabilities who do not
fit into the four categories listed in
paragraph (a) (e.g., individuals whose
disabilities or needs for accommodation
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are not obvious to observers) may need
seat assignment accommodations in
order to readily access and use airline
services. No set of categories can ever
encompass every possible individual or
situation. At the same time, the
Department wants to define the
requirements for accommodations
sufficiently narrowly as to facilitate
implementation and limit the possibility
of abuse. We also understand the
objections of disability community
commenters to requirements for
documentation.

To address all these concerns, the
final rule provides a different
mechanism for individuals with
disabilities other than those in the four
categories specified in paragraph (a)
who need seat assignment
accommodations in order to readily
access and use airline services. Such
individuals will be assigned, on their
request, any seat that has not already
been assigned to another passenger,
even if that seat is not otherwise
available to the general passenger
population at the time of the request.
Such individuals would not be entitled
to be assigned seats ‘‘blocked” for
passengers specified in paragraph (a). If
assigned to a designated priority seat,
such an individual could, like other
passengers, be reassigned to another seat
if needed to accommodate a passenger
specified in paragraph (a).

For example, suppose there are 100
seats available on a given flight operated
by a carrier that blocks seats to provide
the accommodations required by
paragraph (a). The seats on the flights
fall into three categories: Category A
consists of 10 seats blocked for persons
with disabilities specified in paragraph
(a); Category B consists of 20 seats
which are held for assignment to
frequent fliers and full-fare passengers;
Category C consists of the rest of the
seats, which are available for
assignment to all passengers. A person
with a disability not specified in
paragraph (a) calls for a reservation, self-
identifying as to the nature of his or her
disability and the need for a particular
kind of seat assignment to accommodate
the disability. The carrier would not
assign the person a Category A seat. The
carrier would assign any seat in
Category B or C that successfully
provided the needed accommodation
and that had not already been assigned
to someone, even though Category B
seats are not normally made available to
persons other than frequent fliers or
full-fare passengers at this stage of the
process. The carrier would not be
required to reassign other passengers
who had already received their seat
assignments.

Carriers using the designated priority
seats mechanism to comply with
paragraph (a) would follow a somewhat
similar pattern. In this case, Category A
consists of designated priority seats. A
person with a disability not specified in
paragraph (a) calls for a reservation, self-
identifying as to the nature of his or her
disability and the need for a particular
kind of seat assignment to accommodate
the disability. The carrier would assign
a seat in any of the three categories that
successfully provided the needed
accommodation and that had not
already been assigned to someone, even
though some or all Category A or B seats
are not normally made available to other
than frequent fliers or full-fare
passengers at this stage of the process.
The carrier would not be required to
reassign other passengers who had
already received their seat assignments.
In the event that the passenger was
assigned a Category A seat, the
passenger would receive the same
notice as non-disabled persons assigned
Category A seats that he or she was
subject to reassignment if needed to
accommodate someone with a disability
specified in paragraph (a).

Carriers that do not assign seats in
advance would simply accommodate
passengers with disabilities not
specified in paragraph (a) in the same
way as those who are, affording them
priority in the preboarding process.

Carriers are not required to provide
the seating accommodations specified in
this section if the passenger does not
request them. As noted in the NPRM,
carriers are not required to provide more
than one seat to a passenger per ticket
(e.g., carriers could require a very obese
passenger, who occupies the space of
two seats, to purchase two tickets).

The Department realizes that carriers
may need some time to implement the
requirements of this section. For this
reason, the final rule establishes a
compliance date of six months from the
effective date of the rule.

Collapsible Electric Wheelchairs

NPRM Proposals

The NPRM proposed to add
collapsible, folding, or break-down
electric wheelchairs to existing
provisions requiring in-cabin storage for
manual wheelchairs. These chairs
would be regarded in the same way as
manual wheelchairs are for in-cabin
storage, and would be subject to FAA
rules for carry-on items. In addition, a
provision was proposed to be added to
the section of the rule on battery
stowage, providing that when a
wheelchair was to be folded or broken
down, the carrier would remove the

battery and fold the wheelchair for in-
cabin storage. Carriers would continue
to follow DOT hazardous materials rules
with respect to removal, packaging, and
stowing of batteries.

Comments and DOT Response

There was less disagreement about
this proposal than others in the NPRM.
Both carriers and disability community
commenters generally supported it. A
number of these commenters, as well as
some battery manufacturers, expressed
concern about the issue of how to
handle batteries. This has been a
troublesome issue over time, primarily
because carriers have had difficulty in
distinguishing spillable from
nonspillable batteries and believe they
cannot rely on passengers’
representations on the matter. The two
kinds of batteries are treated differently
under DOT hazardous materials rule.
Several commenters sought additional
clarification of rules concerning
batteries.

One suggestion that has merit is that
batteries labeled by manufacturers as
nonspillable, as provided in a DOT
hazardous materials rule (49 CFR
173.159(d)(2)), should be carried in the
cabin. Carriers would be authorized to
detach, package, and carry as cargo
batteries that are not so labeled. Existing
advance notice requirements for
handling electric wheelchairs would
continue to apply, regardless of whether
the wheelchair itself were to be stowed
in the cabin or as cargo. As a general
matter, carriers and passengers should
be aware that, except for the new
reference to 49 CFR § 173.159(d)(2),
today’s amendment does not alter
existing rules concerning batteries, but
concerns merely the stowage location
for the wheelchair itself.

The Department notes that the one-
hour advance check-in provision of
§382.41(g)(1) would apply to electric
wheelchairs that are carried in the cabin
as well as to those that are carried as
checked items. In addition, while the
rule provides that carriers would not
treat manufacturer-labeled nonspillable
batteries as spillable batteries, there still
may be circumstances under which
carriers might have to take steps to
prepare batteries for safe transportation
(e.g., disconnect and tape connections to
prevent possible sparking). Of course, if
a labeled non-spillable battery appeared
to be damaged or leaking, the carrier
could determine that, for safety’s sake,
it was necessary to package it separately
(or, even deny transportation for the
battery if the potential safety hazard
were serious enough).

Disability community commenters
said there were continuing problems
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with airlines’ handling of wheelchairs,
especially electric wheelchairs. Carriers
too often fail to do the job properly, they
asserted. One commenter asked for
additional training requirements for
carrier personnel concerning handling
of wheelchairs; we do not believe that
additional specific requirements are
necessary at this time, given that the
training to proficiency requirements
already in the rule encompass handling
of wheelchairs.

Some carrier comments suggested
there should be discretion exercised by
carrier personnel concerning on-board
stowage of wheelchairs or parts of them,
because the chairs or parts may be
heavy or bulky, exceeding the capacity
of storage bins and other spaces. The
Department does not believe that any
special rule language is necessary to
accommodate this concern. Wheelchairs
and parts stowed in the cabin must
comply with FAA carry-on baggage
requirements. In the enforcement of
such FAA requirements, carrier
personnel can exercise the same
discretion concerning wheelchairs or
parts that they do with respect to other
items that passengers bring on board
(though wheelchairs and other assistive
devices do not count against a
passenger’s carry-on bag limit). Carriers
should note, however, that
§382.41(e)(2) gives wheelchairs priority
over other passengers’ carry-on luggage.

Regulatory Analyses and Notices

This final rule is not a significant rule
under Executive Order 12866 or the
Department’s Regulatory Policies and
Procedures. The Department certifies
that this rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The basis for this statement is that the
modifications to airline practices and
procedures that the rule requires
involve little additional cost or burden
to carriers or airports, whatever their
size.

The Department has determined that
there would be not be sufficient
Federalism impacts to warrant the
preparation of a Federalism Assessment.
As it implements a nondiscrimination
statute, this rule is not subject to
scrutiny under the Unfunded Mandates
Act.

List of Subjects in 14 CFR Part 382

Aviation, Handicapped.

Issued this 24th day of February, 1998, at
Washington, D.C.
Rodney E. Slater,
Secretary of Transportation.

For the reasons set forth in the
preamble, the Department amends 14
CFR part 382 as follows:

PART 382—NONDISCRIMINATION ON
THE BASIS OF DISABILITY IN AIR
TRAVEL

1. The authority citation for 14 CFR
part 382 would continue to read as
follows:

Authority: 49 U.S.C. 41702, 47105, and
41712.

2.1n 14 CFR 382.7, a new paragraph
(c) would be added to read as follows:

§382.7 General prohibition of
discrimination.
* * * * *

(c) Carriers shall, in addition to
meeting the other requirements of this
part, modify policies, practices, or
facilities as needed to ensure
nondiscrimination, consistent with the
standards of section 504 of the
Rehabilitation Act, as amended. Carriers
are not required to make modifications
that would constitute an undue burden
or would fundamentally alter their
program.

3. A new §382.38 is added, to read as
follows:

§382.38 Seating accommodations.

(a) On request of an individual who
self-identifies to a carrier as having a
disability specified in this paragraph,
the carrier shall provide the following
seating accommodations, subject to the
provisions of this section:

(1) For a passenger who uses an aisle
chair to access the aircraft and who
cannot readily transfer over a fixed aisle
armrest, the carrier shall provide a seat
in a row with a movable aisle armrest.

(2) The carrier shall provide a seat
next to a passenger traveling with a
disability for a person assisting the
individual in the following
circumstances:

(i) When an individual with a
disability is traveling with a personal
care attendant who will be performing
a function for the individual during the
flight that airline personnel are not
required to perform (e.g., assistance
with eating);

(ii) When an individual with a vision
impairment is traveling with a reader/
assistant who will be performing
functions for the individual during the
flight; or

(iii) When an individual with a
hearing impairment is traveling with an
interpreter who will be performing

functions for the individual during the
flight.

(3) For an individual traveling with a
service animal, the carrier shall provide,
as the individual requests, either a
bulkhead seat or a seat other than a
bulkhead seat.

(4) For a person with a fused or
immobilized leg, the carrier shall
provide a bulkhead seat or other seat
that provides greater legroom than other
seats, on the side of an aisle that better
accommodates the individual’s
disability.

(b) A carrier that provides advance
seat assignments shall comply with the
requirements of paragraph (a) of this
section by any of the following methods:

(1) The carrier may “‘block’ an
adequate number of the seats used to
provide the seating accommodations
required by this section.

(i) The carrier shall not assign these
seats to passengers not needing seating
accommodations provided under this
paragraph until 24 hours before the
scheduled departure of the flight.

(i) At any time up until 24 hours
before the scheduled departure of the
flight, the carrier shall assign a seat
meeting the requirements of this section
to an individual who requests it.

(iii) If an individual with a disability
does not make a request at least 24
hours before the scheduled departure of
the flight, the carrier shall meet the
individual’s request to the extent
practicable, but is not required to
reassign a seat assigned to another
passenger in order to do so.

(2) The carrier may designate an
adequate number of the seats used to
provide seating accommodations
required by this section as “‘priority
seats” for individuals with disabilities.

(i) The carrier shall provide notice
that all passengers assigned these seats
(other than passengers with disabilities
listed in paragraph (a) of this section)
are subject to being reassigned to
another seat if necessary to provide a
seating accommodation required by this
section. The carrier may provide this
notice through its computer reservation
system, verbal information provided by
reservation personnel, ticket notices,
gate announcements, counter signs, seat
cards or notices, frequent-flier literature,
or other appropriate means.

(ii) The carrier shall assign a seat
meeting the requirements of this section
to an individual who requests the
accommodation and checks in at least
one hour before the scheduled departure
of the flight. If all designated priority
seats that would accommodate the
individual have been assigned to other
passengers, the carrier shall reassign the
seats of the other passengers as needed
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to provide the requested
accommodation.

(iii) If the individual with a disability
does not check in at least an hour before
the scheduled departure of the flight,
the carrier shall meet the individual’s
request to the extent practicable, but is
not required to reassign a seat assigned
to another passenger in order to do so.

(c) On request of an individual who
self-identifies to a carrier as having a
disability other than one in the four
categories listed in paragraph (a) of this
section and as needing a seat
assignment accommodation in order to
readily access and use the carrier’s air
transportation services, a carrier that
assigns seats in advance shall provide
such an accommodation, as described in
this paragraph.

(1) A carrier that complies with
paragraph (a) this section through the
“seat-blocking”” mechanism of
paragraph (b)(1) of this section shall
implement the requirements of this
paragraph as follows:

(i) When the passenger with a
disability not described in paragraph (a)
of this section makes a reservation more
than 24 hours before the scheduled
departure time of the flight, the carrier
is not required to offer the passenger
one of the seats blocked for the use of
passengers with disabilities listed under
paragraph (a) of this section.

(ii) However, the carrier shall assign
to the passenger any seat, not already
assigned to another passenger, that
accommodates the passenger’s needs,
even if that seat is not available for
assignment to the general passenger
population at the time of the request.

(2) A carrier that complies with this
section through the ““designated priority
seats’” mechanism of paragraph (b)(2) of
this section shall implement the
requirements of this paragraph as
follows:

(i) When a passenger with a disability
not described in paragraph (a) of this
section makes a reservation, the carrier
shall assign to the passenger any seat,
not already assigned to another
passenger, that accommodates the
passenger’s needs, even if that seat is
not available for assignment to the
general passenger population at the time
of the request.

(ii) If such a passenger is assigned to
a designated priority seat, he or she is
subject to being reassigned to another
seat as provided in paragraph (b)(2) of
this section.

(d) A carrier that does not provide
advance seat assignments shall provide
seating accommodations for persons
described in paragraphs (a) and (c) of
this section by allowing them to board
the aircraft before other passengers,

including other “‘pre-boarded”
passengers, so that the individuals
needing seating accommodations can
select seats that best meet their needs if
they have taken advantage of the
opportunity to pre-board.

(e) A carrier may comply with the
requirements of this section through an
alternative method not specified in
paragraphs (b) through (d) of this
section. A carrier wishing to do so shall
obtain the written concurrence of the
Department of Transportation (Office of
the Secretary) before implementing the
alternative method.

(F) The carrier shall assign a seat
providing an accommodation requested
by an individual with a disability, as
specified in this section, even if the seat
is not otherwise available for
assignment to the general passenger
population at the time of the
individual’s request.

(9) If the carrier has already provided
a seat to an individual with a disability
to furnish an accommodation required
by paragraph (a) or (c) of this section,
the carrier shall not reassign that
individual to another seat in response to
a subsequent request from another
individual with a disability, without the
first individual’s consent.

(h) In no case shall any individual be
denied transportation on a flight in
order to provide accommodations
required by this section.

(i) Carriers are not required to furnish
more than one seat per ticket or to
provide a seat in a class of service other
than the one the passenger has
purchased.

() In responding to requests from
individuals for accommodations
required by this section, carriers shall
comply with FAA safety rules,
including those pertaining to exit
seating (see 14 CFR 121.585 and
135.129).

(k) Carriers are required to comply
with this section beginning August 31,
1998.

§382.41 [Amended]

4. In 14 CFR 382.41(b), the citation
“49 CFR 173.260(d)” is amended to read
“49 CFR 173.159(d).”

5.1n 14 CFR 382.41(e), the
introductory paragraph is amended by
adding, after the word “wheelchairs”,
the following words: ““(including
collapsible or break-down battery-
powered wheelchairs, subject to the
provisions of paragraph (g)(5) of this
section) as carry-on baggage’’.

6. In 14 CFR 382.41(e)(2), in the first
sentence, the word ‘“‘an’’ is added before
the word “‘aircraft” and a comma and
the words “‘collapsible, or break-down”

are added after the word “folding,” in
both places where that word occurs.

7.1n 14 CFR 382.41(e)(3), a comma
and the words “collapsible, or break-
down’ are added after the word
“folding,”

8. In 14 CFR 382.41(f), the words
“When passenger compartment storage
is not available’ are removed and the
following words are added in their
place: “When a folding, collapsible, or
break-down wheelchair cannot be
stowed in the passenger cabin as carry-
on baggage,”.

9. In 14 CFR 382.41, paragraph (g) is
revised and paragraph (h) is added to
read as follows:

§382.41 Stowage of personal equipment.
* * * * *

(9) Whenever baggage compartment
size and aircraft airworthiness
considerations do not prohibit doing so,
carriers shall accept a passenger’s
battery-powered wheelchair, including
the battery, as checked baggage,
consistent with the requirements of 49
CFR 175.10(a)(19) and (20) and the
provisions of paragraph (f) of this
section.

(1) Carriers may require that qualified
individuals with a disability wishing to
have battery-powered wheelchairs
transported on a flight (including in the
cabin) check in one hour before the
scheduled departure time of the flight.
If such an individual checks in after this
time, the carrier shall nonetheless carry
the wheelchair if it can do so by making
a reasonable effort, without delaying the
flight.

(2) If the battery on the individual’s
wheelchair has been labeled by the
manufacturer as non-spillable as
provided in 49 CFR 173.159(d)(2), or if
a battery-powered wheelchair with a
spillable battery is loaded, stored,
secured and unloaded in an upright
position, the carrier shall not require the
battery to be removed and separately
packaged. Notwithstanding this
requirement, carriers may remove and
package separately any battery that
appears to be damaged or leaking.

(3) When it is necessary to detach the
battery from the wheelchair, carriers
shall, upon request, provide packaging
for the battery meeting the requirements
of 49 CFR 175.10(a)(19) and (20) and
package the battery. Carriers may refuse
to use packaging materials or devices
other than those they normally use for
this purpose.

(4) Carriers shall not drain batteries.

(5) At the request of a passenger, a
carrier shall stow a folding, break-down
or collapsible battery-powered
wheelchair in the passenger cabin
stowage area as provided in paragraph
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(e) of this section. If the wheelchair can
be stowed in the cabin without
removing the battery, the carrier shall
not remove the battery. If the wheelchair
cannot be stowed in the cabin without
removing the battery, the carrier shall
remove the battery and stow it in the
baggage compartment as provided in
paragraph (g)(3) of this section. In this
case, the carrier shall permit the
wheelchair, with battery removed, to be
stowed in the cabin.

(h) Individuals with disabilities shall
be permitted to provide written
directions concerning the disassembly
and reassembly of their wheelchairs.

[FR Doc. 98-5525 Filed 3-3-98; 8:45 am]
BILLING CODE 4910-62—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300606; FRL-5767-1]

RIN 2070-AB78

Hydramethylnon; Pesticide Tolerances
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes a
time-limited tolerance for residues of
hydramethylnon in or on pineapple.
This action is in response to EPA’s
granting of an emergency exemption
under section 18 of the Federal
Insecticide, Fungicide, and Rodenticide
Act authorizing use of the pesticide on
pineapple. This regulation establishes a
maximum permissible level for residues
of hydramethylnon in this food
commodity pursuant to section 408(1)(6)
of the Federal Food, Drug, and Cosmetic
Act, as amended by the Food Quality
Protection Act of 1996. The tolerance
will expire and is revoked on January
31, 1999.

DATES: This regulation is effective
March 4, 1998. Objections and requests
for hearings must be received by EPA on
or before May 4, 1998.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300606],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box

360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300606], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Copies of
objections and hearing requests must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Copies of objections and
hearing requests will also be accepted
on disks in WordPerfect 5.1/6.1 file
format or ASCII file format. All copies
of objections and hearing requests in
electronic form must be identified by
the docket control number [OPP—
300606]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries.

FOR FURTHER INFORMATION CONTACT: By
mail: Virginia Dietrich, Registration
Division 7505C, Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location, telephone
number, and e-mail address: Crystal
Mall #2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703) 308-9359, e-mail:
dietrich.virginia@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA, on
its own initiative, pursuant to section
408(e) and (I)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA), 21
U.S.C. 346a(e) and (1)(6), is establishing
a tolerance for residues of the
insecticide hydramethylnon, in or on
pineapple at 0.05 part per million
(ppm). This tolerance will expire and is
revoked on January 31, 1999. EPA will
publish a document in the Federal
Register to remove the revoked
tolerance from the Code of Federal
Regulations.

I. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170) was
signed into law August 3, 1996. FQPA
amends both the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
301 et seq., and the Federal Insecticide,
Fungicide, and Rodenticide Act

(FIFRA), 7 U.S.C. 136 et seq. The FQPA
amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.
These activities are described below and
discussed in greater detail in the final
rule establishing the time-limited
tolerance associated with the emergency
exemption for use of propiconazole on
sorghum (61 FR 58135, November 13,
1996)(FRL-5572-9).

New section 408(b)(2)(A)(i) of the
FFDCA allows EPA to establish a
tolerance (the legal limit for a pesticide
chemical residue in or on a food) only
if EPA determines that the tolerance is
“safe.” Section 408(b)(2)(A)(ii) defines
“safe’” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) requires EPA to give special
consideration to exposure of infants and
children to the pesticide chemical
residue in establishing a tolerance and
to ““ensure that there is a reasonable
certainty that no harm will result to
infants and children from aggregate
exposure to the pesticide chemical
residue. . ..”

Section 18 of FIFRA authorizes EPA
to exempt any Federal or State agency
from any provision of FIFRA, if EPA
determines that “‘emergency conditions
exist which require such exemption.”
This provision was not amended by
FQPA. EPA has established regulations
governing such emergency exemptions
in 40 CFR part 166.

Section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

Because decisions on section 18-
related tolerances must proceed before
EPA reaches closure on several policy
issues relating to interpretation and
implementation of the FQPA, EPA does
not intend for its actions on such
tolerance to set binding precedents for
the application of section 408 and the
new safety standard to other tolerances
and exemptions.
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1. Emergency Exemption for
hydramethylnon on pineapple and
FFDCA Tolerances

On May 21, 1997 the state of Hawaii
applied for an emergency exemption for
the use of hydramethylnon to control
big-headed and Argentine ants in
pineapples. These ants are involved in
the spread of mealy bugs in pineapple
fields and the subsequent development
of mealybug wilt, a devastating disease
responsible for the near demise of the
pineapple industry in the 1920’s.
Alternate control strategies are not
effective. Currently registered materials
for in-field ant control are not effective
due to the mobility of the ants. After
reviewing the submission the EPA
authorized under FIFRA section 18 the
use of hydramethylnon on pineapple for
control of big headed and Argentine
ants in Hawaii.

As part of its assessment of this
emergency exemption, EPA assessed the
potential risks presented by residues of
hydramethylnon in or on pineapple. In
doing so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
and EPA decided that the necessary
tolerance under FFDCA section 408(1)(6)
would be consistent with the new safety
standard and with FIFRA section 18.
Consistent with the need to move
quickly on the emergency exemption in
order to address an urgent non-routine
situation and to ensure that the resulting
food is safe and lawful, EPA is issuing
this tolerance without notice and
opportunity for public comment under
section 408(e), as provided in section
408(1)(6). Although this tolerance will
expire and is revoked on January 31,
1999, under FFDCA section 408(1)(5),
residues of the pesticide not in excess
of the amounts specified in the
tolerance remaining in or on pineapple
after that date will not be unlawful,
provided the pesticide is applied in a
manner that was lawful under FIFRA.
EPA will take action to revoke this
tolerance earlier if any experience with,
scientific data on, or other relevant
information on this pesticide indicate
that the residues are not safe.

Because this tolerance is being
approved under emergency conditions
EPA has not made any decisions about
whether hydramethylnon meets EPA’s
registration requirements for use on
pineapple or whether a permanent
tolerance for this use would be
appropriate. Under these circumstances,
EPA does not believe that this tolerance
serves as a basis for registration of
hydramethylnon by a State for special
local needs under FIFRA section 24(c).
Nor does this tolerance serve as the
basis for any State other than Hawaii to

use this pesticide on this crop under
section 18 of FIFRA without following
all provisions of section 18 as identified
in 40 CFR part 166. For additional
information regarding the emergency
exemption for hydramethylnon, contact
the Agency’s Registration Division at the
address provided above.

I11. Risk Assessment and Statutory
Findings

EPA performs a number of analyses to
determine the risks from aggregate
exposure to pesticide residues. First,
EPA determines the toxicity of
pesticides based primarily on
toxicological studies using laboratory
animals. These studies address many
adverse health effects, including (but
not limited to) reproductive effects,
developmental toxicity, toxicity to the
nervous system, and carcinogenicity.
Second, EPA examines exposure to the
pesticide through the diet (e.g., food and
drinking water) and through exposures
that occur as a result of pesticide use in
residential settings.

A. Toxicity

1. Threshold and non-threshold
effects. For many animal studies, a dose
response relationship can be
determined, which provides a dose that
causes adverse effects (threshold effects)
and doses causing no observed effects
(the “no-observed effect level” or
“NOEL").

Once a study has been evaluated and
the observed effects have been
determined to be threshold effects, EPA
generally divides the NOEL from the
study with the lowest NOEL by an
uncertainty factor (usually 100 or more)
to determine the Reference Dose (RfD).
The RfD is a level at or below which
daily aggregate exposure over a lifetime
will not pose appreciable risks to
human health. An uncertainty factor
(sometimes called a “safety factor’’) of
100 is commonly used since it is
assumed that people may be up to 10
times more sensitive to pesticides than
the test animals, and that one person or
subgroup of the population (such as
infants and children) could be up to 10
times more sensitive to a pesticide than
another. In addition, EPA assesses the
potential risks to infants and children
based on the weight of the evidence of
the toxicology studies and determines
whether an additional uncertainty factor
is warranted. Thus, an aggregate daily
exposure to a pesticide residue at or
below the RfD (expressed as 100% or
less of the RfD) is generally considered
acceptable by EPA. EPA generally uses
the RfD to evaluate the chronic risks
posed by pesticide exposure. For shorter
term risks, EPA calculates a margin of

exposure (MOE) by dividing the
estimated human exposure into the
NOEL from the appropriate animal
study. Commonly, EPA finds MOEs
lower than 100 to be unacceptable. This
100-fold MOE is based on the same
rationale as the 100-fold uncertainty
factor.

Lifetime feeding studies in two
species of laboratory animals are
conducted to screen pesticides for
cancer effects. When evidence of
increased cancer is noted in these
studies, the Agency conducts a weight
of the evidence review of all relevant
toxicological data including short-term
and mutagenicity studies and structure
activity relationship. Once a pesticide
has been classified as a potential human
carcinogen, different types of risk
assessments (e.g., linear low dose
extrapolations or MOE calculation based
on the appropriate NOEL) will be
carried out based on the nature of the
carcinogenic response and the Agency’s
knowledge of its mode of action.

2. Differences in toxic effect due to
exposure duration. The toxicological
effects of a pesticide can vary with
different exposure durations. EPA
considers the entire toxicity data base,
and based on the effects seen for
different durations and routes of
exposure, determines which risk
assessments should be done to assure
that the public is adequately protected
from any pesticide exposure scenario.
Both short and long durations of
exposure are always considered.
Typically, risk assessments include
“‘acute,” “‘short-term,” “‘intermediate
term,” and “‘chronic” risks. These
assessments are defined by the Agency
as follows.

Acute risk, by the Agency’s definition,
results from 1-day consumption of food
and water, and reflects toxicity which
could be expressed following a single
oral exposure to the pesticide residues.
High end exposure to food and water
residues are typically assumed.

Short-term risk results from exposure
to the pesticide for a period of 1-7 days,
and therefore overlaps with the acute
risk assessment. Historically, this risk
assessment was intended to address
primarily dermal and inhalation
exposure which could result, for
example, from residential pesticide
applications. However, since enaction of
FQPA, this assessment has been
expanded to include both dietary and
non-dietary sources of exposure, and
will typically consider exposure from
food, water, and residential uses when
reliable data are available. In this
assessment, risks from average food and
water exposure, and high-end
residential exposure, are aggregated.
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High-end exposures from all 3 sources
are not typically added because of the
very low probability of this occurring in
most cases, and because the other
conservative assumptions built into the
assessment assure adequate protection
of public health. However, for cases in
which high-end exposure can
reasonably be expected from multiple
sources (e.g. frequent and widespread
homeowner use in a specific
geographical area), multiple high-end
risks will be aggregated and presented
as part of the comprehensive risk
assessment/characterization. Since the
toxicological endpoint considered in
this assessment reflects exposure over a
period of at least 7 days, an additional
degree of conservatism is built into the
assessment; i.e., the risk assessment
nominally covers 1-7 days exposure,
and the toxicological endpoint/NOEL is
selected to be adequate for at least 7
days of exposure. (Toxicity results at
lower levels when the dosing duration
is increased.)

Intermediate-term risk results from
exposure for 7 days to several months.
This assessment is handled in a manner
similar to the short-term risk
assessment.

Chronic risk assessment describes risk
which could result from several months
to a lifetime of exposure. For this
assessment, risks are aggregated
considering average exposure from all
sources for representative population
subgroups including infants and
children.

B. Aggregate Exposure

In examining aggregate exposure,
FFDCA section 408 requires that EPA
take into account available and reliable
information concerning exposure from
the pesticide residue in the food in
question, residues in other foods for
which there are tolerances, residues in
groundwater or surface water that is
consumed as drinking water, and other
non-occupational exposures through
pesticide use in gardens, lawns, or
buildings (residential and other indoor
uses). Dietary exposure to residues of a
pesticide in a food commodity are
estimated by multiplying the average
daily consumption of the food forms of
that commodity by the tolerance level or
the anticipated pesticide residue level.
The Theoretical Maximum Residue
Contribution (TMRC) is an estimate of
the level of residues consumed daily if
each food item contained pesticide
residues equal to the tolerance. In
evaluating food exposures, EPA takes
into account varying consumption
patterns of major identifiable subgroups
of consumers, including infants and
children.The TMRC is a ‘““worst case”

estimate since it is based on the
assumptions that food contains
pesticide residues at the tolerance level
and that 100% of the crop is treated by
pesticides that have established
tolerances. If the TMRC exceeds the RfD
or poses a lifetime cancer risk that is
greater than approximately one in a
million, EPA attempts to derive a more
accurate exposure estimate for the
pesticide by evaluating additional types
of information (anticipated residue data
and/or percent of crop treated data)
which show, generally, that pesticide
residues in most foods when they are
eaten are well below established
tolerances.

Percent of crop treated estimates are
derived from federal and private market
survey data. Typically, a range of
estimates are supplied and the upper
end of this range is assumed for the
exposure assessment. By using this
upper end estimate of percent of crop
treated, the Agency is reasonably certain
that exposure is not understated for any
significant subpopulation group.
Further, regional consumption
information is taken into account
through EPA’s computer-based model
for evaluating the exposure of
significant subpopulations including
several regional groups, to pesticide
residues. For this pesticide, the most
highly exposed population subgroup
(non-nursing infants less than one year
old) was not regionally based.

IV. Aggregate Risk Assessment and
Determination of Safety

Consistent with section 408(b)(2)(D),
EPA has reviewed the available
scientific data and other relevant
information in support of this action,
EPA has sufficient data to assess the
hazards of hydramethylnon and to make
a determination on aggregate exposure,
consistent with section 408(b)(2), for a
time-limited tolerance for residues of
hydramethylnon, also known as
tetrahydro-5,5-dimethyl-2-(1H)-
pyrimidinoine(3-(4-
trifluoromethyl)phenyl)-1- [2-
[4(trifluoromethly)phenyl]ethenyl)-2-
propenylidene) hydrazone on pineapple
at 0.05 ppm. EPA’s assessment of the
dietary exposures and risks associated
with establishing the tolerance follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including

infants and children. The nature of the
toxic effects caused by hydramethylnon
are discussed below.

1. Acute toxicity. An acute endpoint
has not been identified. This risk
assessment is not required.

2. Short - and intermediate - term
toxicity. For short-term MOE
calculations, the Agency’s Hazard
Identification Committee recommended
use of the Systemic No Observed
Adverse Effect Level (NOAEL)
(freestanding) of 250 milligrams/
kilogram/day (mg/kg/day) from the 21—
day dermal toxicity study in New
Zealand white rabbits. Nonadverse signs
at the NOAEL included decreased food
consumption in males and females, and
thrombocytopenia in females. For
intermediate-term MOE calculations,
the Agency’s Hazard Identification
Committee recommended use of the
systemic NOAEL (freestanding) of 250
mg/kg/day from the 21—day dermal
toxicity study in New Zealand white
rabbits. Nonadverse signs at the NOAEL
included decreased food consumption
in males and females, and
thrombocytopenia in females.

3. Chronic toxicity. EPA has
established the RfD for hydramethylnon
at 0.001 mg/kg/day. This RfD is based
on a 6-month feeding study in dogs
with a NOAEL of 1.0 mg/kg/day based
on an increased incidence of soft stools,
mucoid stools, and diarrhea at the
Lowest Observed Adverse Effect Level
(LOAEL) of 3.0 mg/kg/day. Since a
NOEL was not defined in this study, an
uncertainty factor of 1,000 was used
during calculation of the RfD instead of
the usual 100-fold factor.

4. Carcinogenicity. Hydramethylnon
has been classified as a Group C
chemical (possible human carcinogen)
by the Agency’s Cancer Peer Review
Committee. The Committee
recommended using the RfD approach
for risk assessment.

B. Exposures and Risks

1. From food and feed uses.
Tolerances have been established (40
CFR 180.395) for the residues of
hydramethylnon, in or on a variety of
raw agricultural commodities. Risk
assessments were conducted by EPA to
assess dietary exposures and risks from
hydramethylnon as follows:

a. Acute exposure and risk. Acute
dietary risk assessments are performed
for a food-use pesticide if a toxicological
study has indicated the possibility of an
effect of concern occurring as a result of
a one day or single exposure. The acute
dietary (food only) risk assessment is
not required as the Agency’s Hazard
Identification Committee did not
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identify any acute dietary risk
endpoints.

b. Chronic exposure and risk. In
conducting this chronic dietary risk
assessment, HED has made very
conservative assumptions -- 100% of
pineapple commodities will contain
hydramethylnon residues and those
residues will be at the level of the
required tolerance -- which results in an
overestimate of human dietary
exposure. Thus, in making a safety
determination for this tolerance, HED is
taking into account this conservative
exposure assessment. The
hydramethylnon Section 18 tolerance
results in a TMRC that is equivalent to
the following percentages of the RfD:

Population Subgroup % RfD
U.S. Population ........c.ccceeee <1%
Nursing Infants ............cc.c..... <1%
Non-Nursing Infants (<1 2%

year old).
Children (1-6 years old) ...... 1%
Children (7-12 years old) .... | <1%

The subgroups listed above are: (1)
the U.S. population (48 states); (2) those
for infants and children; and, (3) the
other subgroups for which the
percentage of the RfD occupied is
greater than that occupied by the
subgroup U.S. population (48 states).

2. From drinking water. Based on
information that Agency has in files,
hydramethylnon and its degradates are
not expected to leach to groundwater.
Information on its persistence is
inconclusive. There are no established
Maximum Contaminant Levels (MCLs)
for residues of hydramethylnon in
drinking water and no health advisory
levels for this active ingredient in
drinking water have been issued.

Because the Agency lacks sufficient
water-related exposure data to complete
a comprehensive drinking water risk
assessment for many pesticides, EPA
has commenced and nearly completed a
process to identify a reasonable yet
conservative bounding figure for the
potential contribution of water-related
exposure to the aggregate risk posed by
a pesticide. In developing the bounding
figure, EPA estimated residue levels in
water for a number of specific pesticides
using various data sources. The Agency
then applied the estimated residue
levels, in conjunction with appropriate
toxicological endpoints (RfD’s or acute
dietary NOEL’s) and assumptions about
body weight and consumption, to
calculate, for each pesticide, the
increment of aggregate risk contributed
by consumption of contaminated water.

While EPA has not yet pinpointed the
appropriate bounding figure for
exposure from contaminated water, the
ranges the Agency is continuing to
examine are all below the level that
would cause hydramethylnon to exceed
the RfD if the tolerance being
considered in this document were
granted. The Agency has therefore
concluded that the potential exposures
associated with hydramethylnon in
water, even at the higher levels the
Agency is considering as a conservative
upper bound, would not prevent the
Agency from determining that there is a
reasonable certainty of no harm if the
tolerance is granted.

3. From non-dietary exposure.
Hydramethylnon is currently registered
for use on the following residential non-
food sites: recreational areas,
ornamental plants, lawns, turf, and
household or domestic dwellings.
However, the Agency currently lacks
sufficient residential-related exposure
data to complete a comprehensive
residential risk assessment for many
pesticides, including hydramethylnon.

4. Cumulative exposure to substances
with common mechanism of toxicity.
Hydramethylnon is a member of the
amidinohydrazones class of pesticides.
There are no other members of this class
of pesticides. Section 408(b)(2)(D)(v)
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information’ concerning the
cumulative effects of a particular
pesticide’s residues and “‘other
substances that have a common
mechanism of toxicity.” The Agency
believes that “available information” in
this context might include not only
toxicity, chemistry, and exposure data,
but also scientific policies and
methodologies for understanding
common mechanisms of toxicity and
conducting cumulative risk
assessments. For most pesticides,
although the Agency has some
information in its files that may turn out
to be helpful in eventually determining
whether a pesticide shares a common
mechanism of toxicity with any other
substances, EPA does not at this time
have the methodologies to resolve the
complex scientific issues concerning
common mechanism of toxicity in a
meaningful way. EPA has begun a pilot
process to study this issue further
through the examination of particular
classes of pesticides. The Agency hopes
that the results of this pilot process will
increase the Agency'’s scientific
understanding of this question such that
EPA will be able to develop and apply
scientific principles for better
determining which chemicals have a

common mechanism of toxicity and
evaluating the cumulative effects of
such chemicals. The Agency anticipates,
however, that even as its understanding
of the science of common mechanisms
increases, decisions on specific classes
of chemicals will be heavily dependent
on chemical specific data, much of
which may not be presently available.

Although at present the Agency does
not know how to apply the information
in its files concerning common
mechanism issues to most risk
assessments, there are pesticides as to
which the common mechanism issues
can be resolved. These pesticides
include pesticides that are
toxicologically dissimilar to existing
chemical substances (in which case the
Agency can conclude that it is unlikely
that a pesticide shares a common
mechanism of activity with other
substances) and pesticides that produce
a common toxic metabolite (in which
case common mechanism of activity
will be assumed).

EPA does not have, at this time,
available data to determine whether
hydramethylnon has a common
mechanism of toxicity with other
substances or how to include this
pesticide in a cumulative risk
assessment. Unlike other pesticides for
which EPA has followed a cumulative
risk approach based on a common
mechanism of toxicity, hydramethylnon
does not appear to produce a toxic
metabolite produced by other
substances. For the purposes of this
tolerance action, therefore, EPA has not
assumed that hydramethylnon has a
common mechanism of toxicity with
other substances.

C. Aggregate Risks and Determination of
Safety for U.S. Population

1. Acute risk. An acute endpoint has
not been identified. The Agency’s
Hazard ldentification Committee
determined that this risk assessment is
not required.

2. Chronic risk. Using the TMRC
exposure assumptions described above,
EPA has concluded that aggregate
exposure to hydramethylnon from food
will utilize <1% of the RfD for the U.S.
population. EPA generally has no
concern for exposures below 100% of
the RfD because the RfD represents the
level at or below which daily aggregate
dietary exposure over a lifetime will not
pose appreciable risks to human health.
Despite the potential for exposure to
hydramethylnon in drinking water and
from non-dietary, non-occupational
exposure, EPA does not expect the
aggregate exposure to exceed 100% of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
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result from aggregate exposure to
hydramethylnon residues. According to
Agency policy, the residential uses of
hydramethylnon do not fall under a
chronic exposure scenario. The Agency
concludes that there is a reasonable
certainty that no harm will result from
chronic aggregate exposure to
hydramethylnon residues.

3. Short- and intermediate-term risk.
Short- and intermediate-term aggregate
exposure takes into account chronic
dietary food and water (considered to be
a background exposure level) plus
indoor and outdoor residential
exposure. Although hydramethylnon
has residential uses, the Agency
currently lacks sufficient residential-
related exposure data to complete a
comprehensive residential risk
assessment for many pesticides,
including hydramethylnon.

D. Aggregate Cancer Risk for U.S.
Population

Hydramethylnon has been classified
as a Group C chemical (possible human
carcinogen) by the Cancer Peer Review
Committee . The Committee
recommended using the RfD approach
for risk assessment. Thus, the cancer
risk estimate is the same as our estimate
of chronic aggregate risk, which is
discussed above. Based upon the
discussion of the chronic aggregate risk
estimate, we conclude the cancer risk
estimate does not exceed HED’s level of
concern.

E. Aggregate Risks and Determination of
Safety for Infants and Children

1. Safety factor for infants and
children —i. In general. In assessing the
potential for additional sensitivity of
infants and children to residues of
hydramethylnon, EPA considered data
from developmental toxicity studies in
the rat and rabbit and a two-generation
reproduction study in the rat. The
developmental toxicity studies are
designed to evaluate adverse effects on
the developing organism resulting from
pesticide exposure during prenatal
development to one or both parents.
Reproduction studies provide
information relating to effects from
exposure to the pesticide on the
reproductive capability of mating
animals and data on systemic toxicity.

FFDCA section 408 provides that EPA
shall apply an additional tenfold margin
of safety for infants and children in the
case of threshold effects to account for
pre-and post-natal toxicity and the
completeness of the database unless
EPA determines that a different margin
of safety will be safe for infants and
children. Margins of safety are
incorporated into EPA risk assessments

either directly through use of a MOE
analysis or through using uncertainty
(safety) factors in calculating a dose
level that poses no appreciable risk to
humans. EPA believes that reliable data
support using the standard MOE and
uncertainty factor (usually 100 for
combined inter- and intra-species
variability)) and not the additional
tenfold MOE/uncertainty factor when
EPA has a complete data base under
existing guidelines and when the
severity of the effect in infants or
children or the potency or unusual toxic
properties of a compound do not raise
concerns regarding the adequacy of the
standard MOE/safety factor.

ii. Developmental toxicity studies —a.
Rats. In the developmental study in rats,
the maternal (systemic) NOEL was 3
mg/kg/day. The maternal (systemic)
NOAEL was 10 mg/kg/day, based on an
8% decrease in body weight and
yellowish discoloration of the fat. The
maternal (systemic) LOAEL was 30 mg/
kg/day based on a 16% decrease in body
weight; increased incidence of nasal
mucus, alopecia, soft stool, and staining
of the ano-genital fur; and yellowish
discoloration of the fat and small
thymus. The developmental (fetal)
NOEL was 10 mg/kg/day, based on
decreased mean fetal weights and the
increased incidence of rudimentary
structures and incompletely ossified
supraoccipitals at the LOAEL of 30 mg/
kg/day.

b. Rabbits. In the developmental
toxicity study in rabbits, the maternal
(systemic) NOEL could not be defined.
The maternal (systemic) NOAEL was 5
mg/kg/day, based on decreased body
weight gain ((6%), soft stool, and
reduced amount of stool. The maternal
LOAEL was 10 mg/kg/day based on soft
stool, reduced amount of stool, and
anogenital matting and discharge. The
developmental (fetal) NOEL could not
be defined. The developmental (fetal)
NOAEL was 5 mg/kg/day based on
decreased fetal weight (8%). The
developmental (fetal) LOAEL was 10
mg/kg/day based on decreased fetal
weight (16%b).

iii. Reproductive toxicity study. In the
2—generation reproductive toxicity
study in rats, the maternal (systemic)
NOEL was 25 ppm (1.66 / 2.01 mg/kg/
day, (male/female)), based on
degeneration of the germinal epithelium
and aspermia at the LOAEL of 50 ppm
(3.32/ 4.13 mg/kg/day, (male/female)).
No adverse effects were observed in the
pups.

iv. Pre- and post-natal sensitivity. The
toxicology data base for
hydramethylnon is complete with
respect to current toxicological data
requirements. There are no pre- or post-

natal toxicity concerns for infants and
children, based on the results of the rat
and rabbit developmental toxicity
studies and the 2—generation
reproductive toxicity study in rats.

v. Conclusion. Based on the above,
HED concludes that reliable data
support use of the standard 100-fold
uncertainty factor and that an additional
factor is not needed to protect infants
and children. However, because a NOEL
was not established in the chronic
toxicity study, an additional uncertainty
factor of 10 was added.

2. Acute risk. There is no reliable
endpoint that can be attributed to an
acute exposure. Therefore, this risk
assessment is not appropriate.

3. Chronic risk. Using the
conservative exposure assumptions
described above, EPA has concluded
that aggregate exposure to
hydramethylnon from food ranges from
<19% for several population subgroups
to 2% for non-nursing infants (<1 year
old) of the RfD for infants and children.
EPA generally has no concern for
exposures below 100% of the RfD
because the RfD represents the level at
or below which daily aggregate dietary
exposure over a lifetime will not pose
appreciable risks to human health.
Despite the potential for exposure to
hydramethylnon in drinking water and
from non-dietary, non-occupational
exposure, EPA does not expect the
aggregate exposure to exceed 100% of
the RfD. EPA concludes that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to hydramethylnon
residues.

F. Endocrine Disruptor Effects

EPA is required to develop a
screening program to determine whether
certain substances (including all
pesticides and inerts) “may have an
effect in humans that is similar to an
effect produced by a naturally occurring
estrogen, or such other endocrine
effect...” The Agency is currently
working with interested stakeholders,
including other government agencies,
public interest groups, industry and
research scientists in developing a
screening and testing program and a
priority setting scheme to implement
this program. Congress has allowed 3
years from the passage of FQPA (August
3, 1999) to implement this program. At
that time, EPA may require further
testing of this active ingredient and end
use products for endocrine disruptor
effects.
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V. Other Considerations
A. Metabolism In Plants and Animals

The nature of the residue in plants is
adequately understood for this section
18 use. The Agency’s Metabolism
Committee determined that the residue
of concern in grass is hydramethylnon
per se. The Agency believes that this
conclusion can be translated to
pineapple.

B. Analytical Enforcement Methodology

Adequate enforcement methodology
is available in PAM Il (Method I) to
enforce the tolerance expression. A
confirmatory method has recently been
submitted to the FDA for inclusion in
PAM II.

C. Magnitude of Residues

Residues of hydramethylnon are not
expected to exceed 0.05 ppm in/on
pineapple. Residues are not expected to
concentrate in pineapple processed
products. The Agency is establishing a
time-limited tolerance at this level.
Secondary residues of hydramethylnon
are not expected in animal commodities
as a result of this section 18 use.
Tolerances for secondary residues of
hydramethylnon in livestock
commodities are not currently
established.

D. International Residue Limits

There are no Codex, Canadian or
Mexican residue limits established for
hydramethylnon in/on pineapple. Thus,
harmonization is not an issue for this
section 18.

E. Rotational Crop Restrictions

Pineapple is not typically rotated.
Thus, rotational crop restrictions are not
required.

VI. Conclusion

Therefore, the tolerance is established
for residues of hydramethlynon in
pineapple at 0.05 ppm.

VII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to “‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with

appropriate adjustments to reflect the
new law.

Any person may, by May 4, 1998, file
written objections to any aspect of this
regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

VIII. Public Record and Electronic
Submissions

EPA has established a record for this
rulemaking under docket control
number [OPP-300606] (including any
comments and data submitted
electronically). A public version of this
record, including printed, paper
versions of electronic comments, which
does not include any information
claimed as CBI, is available for
inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The public record is located in
Rm. 119 of the Public Information and
Records Integrity Branch, Information

Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis
Highway, Arlington, VA.

Electronic comments may be sent
directly to EPA at:

opp-docket@epamail.epa.gov.

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document.

IX. Regulatory Assessment
Requirements

This final rule establishes a tolerance
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). This final rule does
not contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

In addition, since these tolerances and
exemptions that are established on the
basis of a petition under FFDCA section
408 (d), such as the tolerance in this
final rule, do not require the issuance of
a proposed rule, the requirements of the
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Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.) do not apply.
Nevertheless, the Agency has previously
assessed whether establishing
tolerances, exemptions from tolerances,
raising tolerance levels or expanding
exemptions might adversely impact
small entities and concluded, as a
generic matter, that there is no adverse
economic impact. The factual basis for
the Agency’s generic certification for
tolerance acations published on May 4,
1981 (46 FR 24950), and was provided
to the Chief Counsel for Advocacy of the
Small Business Administration.

X. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
Agency has submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the General

Accounting Office prior to publication
of this rule in today’s Federal Register.
This is not a ““major rule” as defined by
5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 20, 1998.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR Chapter | is
amended as follows:

PART 180 — [AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority : 21 U.S.C. 346a and 371.

2. Section 180.395 is amended as
follows:

a. By revising the section heading.

b. By designating the existing text as
paragraph (a) and adding a paragraph
heading.

c. By adding paragraph (b).

d. By adding and reserving paragraphs
(c) and (d).

§180.395 Hydramethylnon; tolerances for
residues.

(a) General. * * *

(b) Section 18 emergency exemptions.
Time-limited tolerances are established
for residues of the insecticide
hydramethylnon; tetrahydro-5,5-
dimethyl-2-(1H)-pyrimidinoine(3-(4-
trifluoromethyl)phenyl)-1-[2-
[4(trifluoromethly)phenyl]ethenyl)-2-
propenylidene) hydrazone in
connection with the use of the
pesticides under section 18 emergency
exemptions granted by EPA. The
tolerance will expire and is revoked on
the date specified in the following table.

Commodity

Parts per million

Expiration/Revocation Date

Pineapple

0.05

1/31/99

(c) Tolerances with regional
registrations. [Reserved]

(d) Indirect or inadvertent residues.
[Reserved]

[FR Doc. 98-5417 Filed 3—-3-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300620; FRL-5772-8]

RIN 2070-AB78

Myclobutanil; Extension of Tolerance
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends a time-
limited tolerance for residues of the
fungicide myclobutanil in or on
strawberries at 0.5 part per million
(ppm) for an additional 1-year period, to
March 31, 1999. This action is in
response to EPA’s granting of an
emergency exemption under section 18
of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA)
authorizing use of the pesticide on
strawberries. Section 408(1)(6) of the

Federal Food, Drug, and Cosmetic Act
(FFDCA) requires EPA to establish a
time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA.

DATES: This regulation becomes
effective March 4, 1998. Objections and
requests for hearings must be received
by EPA, on or before May 4, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300620],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance
Petition Fees’ and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300620], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,

Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Follow the
instructions in Unit I1. of this preamble.
No Confidential Business Information
(CBI) should be submitted through e-
mail.

FOR FURTHER INFORMATION CONTACT: By
mail: Stephen Schaible, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location , telephone
number, and e-mail address: Rm. 267,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703)-308-9362; e-
mail:
schaible.stephen@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of April 11, 1997 (62
FR 17730) (FRL-5597-9), which
announced that on its own initiative
and under section 408(e) of the FFDCA,
21 U.S.C. 346a(e) and (1)(6), it
established a time-limited tolerance for
the residues of myclobutanil and its
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metabolite in or on strawberries at 0.5
ppm, with an expiration date of March
31, 1998. EPA established the tolerance
because section 408(1)(6) of the FFDCA
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of myclobutanil on strawberries for
this year’s growing season due to
continued incidence of powdery
mildew in Florida and the claimed
ineffectiveness of registered alternatives
at controlling the disease. After having
reviewed the submission, EPA concurs
that emergency conditions exist for this
State. EPA has authorized under FIFRA
section 18 the use of myclobutanil on
strawberries for control of powdery
mildew in strawberries.

EPA assessed the potential risks
presented by residues of myclobutanil
in or on strawberries. In doing so, EPA
considered the new safety standard in
FFDCA section 408(b)(2), and decided
that the necessary tolerance under
FFDCA section 408(1)(6) would be
consistent with the new safety standard
and with FIFRA section 18. The data
and other relevant material have been
evaluated and discussed in the final rule
of April 11, 1997 (62 FR 17730). Based
on that data and information
considered, the Agency reaffirms that
extension of the time-limited tolerance
will continue to meet the requirements
of section 408(1)(6). Therefore, the time-
limited tolerance is extended for an
additional 1-year period. Although this
tolerance will expire and is revoked on
March 31, 1999, under FFDCA section
408(I)(5), residues of the pesticide not in
excess of the amounts specified in the
tolerance remaining in or on
strawberries after that date will not be
unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA and the application
occurred prior to the revocation of the
tolerance. EPA will take action to revoke
this tolerance earlier if any experience
with, scientific data on, or other
relevant information on this pesticide
indicate that the residues are not safe.

l. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to ““‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section

409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by May 4, 1998, file
written objections to any aspect of this
regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will

transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES” at the
beginning of this document

Electronic comments may be sent
directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Objections and hearing requests will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All copies of objections and
hearing requests in electronic form must
be identified by the docket control
number [OPP-300620]. No CBI should
be submitted through e-mail. Electronic
copies of objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.

I11. Regulatory Assessment
Requirements

This final rule extends a time-limited
tolerance that was previously extended
by EPA under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993). In addition, this final
rule does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA), 44 U.S.C. 3501 et seq., or impose
any enforceable duty or contain any
unfunded mandate as described under
Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

Since this extension of an existing
time-limited tolerance does not require
the issuance of a proposed rule, the
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requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

IV. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 18, 1998.

James Jones,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

§180.443 [Amended]

2.In §180.443, by amending
paragraph (b) in the table, for the
commodity ‘‘Strawberries” by removing
“March 31, 1998” and by adding in its
place “3/31/99".

[FR Doc. 98-5409 Filed 3—-3-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-300621; FRL-5772-9]

RIN 2070-AB78

Pendimethalin; Extension of Tolerance
for Emergency Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This rule extends time-
limited tolerances for residues of the
herbicide pendimethalin and its
metabolite in or on fresh mint hay at 0.1
part per million (ppm) and mint oil at
5.0 ppm for an additional 1-year period,
to May 31, 1999. This action is in
response to EPA’s granting of an
emergency exemption under section 18
of the Federal Insecticide, Fungicide,
and Rodenticide Act (FIFRA)

authorizing use of the pesticide on mint.

Section 408(1)(6) of the Federal Food,
Drug, and Cosmetic Act (FFDCA)
requires EPA to establish a time-limited
tolerance or exemption from the
requirement for a tolerance for pesticide
chemical residues in food that will
result from the use of a pesticide under
an emergency exemption granted by
EPA under section 18 of FIFRA.

DATES: This regulation becomes
effective March 4, 1998. Objections and
requests for hearings must be received
by EPA, on or before May 4, 1998.
ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [OPP-300621],
must be submitted to: Hearing Clerk
(1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled *“Tolerance
Petition Fees’ and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk identified
by the docket control number, [OPP—
300621], must also be submitted to:
Public Information and Records
Integrity Branch, Information Resources
and Services Division (7502C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
a copy of objections and hearing
requests to Rm. 119, Crystal Mall #2,
1921 Jefferson Davis Hwy., Arlington,
VA.

A copy of objections and hearing
requests filed with the Hearing Clerk

may also be submitted electronically by
sending electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Follow the
instructions in Unit I1. of this preamble.
No Confidential Business Information
(CBI) should be submitted through e-
mail.

FOR FURTHER INFORMATION CONTACT: By
mail: Stephen Schaible, Registration
Division (7505C), Office of Pesticide
Programs, Environmental Protection
Agency, 401 M St., SW., Washington,
DC 20460. Office location , telephone
number, and e-mail address: Rm. 267,
CM #2, 1921 Jefferson Davis Hwy.,
Arlington, VA 22202, (703)-308-9362; e-
mail:
schaible.stephen@epamail.epa.gov. .
SUPPLEMENTARY INFORMATION: EPA
issued a final rule, published in the
Federal Register of May 23, 1997 (62 FR
28355) (FRL-5718-5), which announced
that on its own initiative and under
section 408(e) of the FFDCA, 21 U.S.C.
346a(e) and (1)(6), it established time-
limited tolerances for the residues of
pendimethalin and its 3,5-dinitrobenzyl
alcohol metabolite (CL 202,347) in or on
fresh mint hay at 0.1 ppm and mint oil
at 5.0 ppm, with an expiration date of
May 31, 1998. EPA established the
tolerances because section 408(1)(6) of
the FFDCA requires EPA to establish a
time-limited tolerance or exemption
from the requirement for a tolerance for
pesticide chemical residues in food that
will result from the use of a pesticide
under an emergency exemption granted
by EPA under section 18 of FIFRA. Such
tolerances can be established without
providing notice or period for public
comment.

EPA received a request to extend the
use of pendimethalin on mint for this
year growing season due to the
continued emergency situation for
Idaho, Oregon and Washington mint
growers. Due to the potential spread of
Verticillium wilt by tillage equipment,
mechanical control of kochia and
redroot pigweed is no longer considered
a viable option. The continuous use of
terbacil in past years has resulted in
development of resistance to this
chemical in pigweed and kochia,
resulting in inadequate control of this
pest by registered alternatives. After
having reviewed the submission, EPA
concurs that emergency conditions exist
for these States. EPA has authorized
under FIFRA section 18 the use of
pendimethalin on mint for control of
kochia and redroot pigweed in mint.

EPA assessed the potential risks
presented by residues of pendimethalin
in or on fresh mint hay and mint oil. In
doing so, EPA considered the new safety
standard in FFDCA section 408(b)(2),
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and decided that the necessary
tolerances under FFDCA section
408(1)(6) would be consistent with the
new safety standard and with FIFRA
section 18. The data and other relevant
material have been evaluated and
discussed in the final rule of May 23,
1997 (62 FR 28355). Based on that data
and information considered, the Agency
reaffirms that extension of the time-
limited tolerances will continue to meet
the requirements of section 408(1)(6).
Therefore, the time-limited tolerances
are extended for an additional 1-year
period. Although these tolerances will
expire and are revoked on May 31, 1999,
under FFDCA section 408(1)(5), residues
of the pesticide not in excess of the
amounts specified in the tolerance
remaining in or on fresh mint hay or
mint oil after that date will not be
unlawful, provided the pesticide is
applied in a manner that was lawful
under FIFRA and the application
occurred prior to the revocation of the
tolerances. EPA will take action to
revoke these tolerances earlier if any
experience with, scientific data on, or
other relevant information on this
pesticide indicate that the residues are
not safe.

l. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to *‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (I)(6) as was provided
in the old section 408 and in section
409. However, the period for filing
objections is 60 days, rather than 30
days. EPA currently has procedural
regulations which govern the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by May 4, 1998, file
written objections to any aspect of this
regulation and may also request a
hearing on those objections. Objections
and hearing requests must be filed with
the Hearing Clerk, at the address given
above (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a

statement of the factual issues on which
a hearing is requested, the requestor’s
contentions on such issues, and a
summary of any evidence relied upon
by the requestor (40 CFR 178.27). A
request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issues in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

I1. Public Record and Electronic
Submissions

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer any copies of objections and
hearing requests received electronically
into printed, paper form as they are
received and will place the paper copies
in the official rulemaking record which
will also include all comments
submitted directly in writing. The
official rulemaking record is the paper
record maintained at the Virginia
address in “ADDRESSES”’at the
beginning of this document

Electronic comments may be sent
directly to EPA at:
opp-docket@epamail.epa.gov.

Electronic objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Objections and hearing requests will
also be accepted on disks in
WordPerfect 5.1/6.1 or ASCII file
format. All copies of objections and
hearing requests in electronic form must
be identified by the docket control
number [OPP-300621]. No CBI should
be submitted through e-mail. Electronic
copies of objections and hearing
requests on this rule may be filed online
at many Federal Depository Libraries.

I11. Regulatory Assessment
Requirements

This final rule extends time-limited
tolerances that were previously
extended by EPA under FFDCA section
408(d) in response to a petition
submitted to the Agency. The Office of
Management and Budget (OMB) has
exempted these types of actions from
review under Executive Order 12866,
entitled Regulatory Planning and
Review (58 FR 51735, October 4, 1993).
In addition, this final rule does not
contain any information collections
subject to OMB approval under the
Paperwork Reduction Act (PRA), 44
U.S.C. 3501 et seq., or impose any
enforceable duty or contain any
unfunded mandate as described under
Title 11 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104-4). Nor does it require any prior
consultation as specified by Executive
Order 12875, entitled Enhancing the
Intergovernmental Partnership (58 FR
58093, October 28, 1993), or special
considerations as required by Executive
Order 12898, entitled Federal Actions to
Address Environmental Justice in
Minority Populations and Low-Income
Populations (59 FR 7629, February 16,
1994), or require OMB review in
accordance with Executive Order 13045,
entitled Protection of Children from
Environmental Health Risks and Safety
Risks (62 FR 19885, April 23, 1997).

Since this extension of existing time-
limited tolerances does not require the
issuance of a proposed rule, the
requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.) do not apply. Nevertheless, the
Agency has previously assessed whether
establishing tolerances, exemptions
from tolerances, raising tolerance levels
or expanding exemptions might
adversely impact small entities and
concluded, as a generic matter, that
there is no adverse economic impact.
The factual basis for the Agency’s
generic certification for tolerance
actions published on May 4, 1981 (46
FR 24950), and was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

IV. Submission to Congress and the
Comptroller General

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
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report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: February 18, 1998.

James Jones,

Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:
Authority: 21 U.S.C. 346a and 371.

§180.361 [Amended]

2.In §180.361, by amending
paragraph (b) in the table, for the
commodities “Mint hay, fresh’ and
“Mint oil”’ by removing **5/31/98” and
by adding in its place “5/31/99".
[FR Doc. 98-5410 Filed 3—-3-98; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

46 CFR Part 56

[USCG-1998-3560]

Coast Guard Acceptance of Resiliently
Seated Valves

AGENCY: Coast Guard, DOT.

ACTION: Notice of policy; request for
comments.

SUMMARY: The Coast Guard announces
an interim policy concerning the
acceptance of resiliently seated valves
as an alternatives to the requirements in
46 CFR 56.20-15. Additionally, the
Coast Guard requests the public’s
comments on how the Coast Guard
should proceed in the future regarding
any regulatory revision of the current
criteria for the acceptance of resiliently
seated valves as contained in 46 CFR
56.20-15.

DATES: Comments must reach the

Docket Management Facility on or
before May 4, 1998.

ADDRESSES: You may mail comments to
the Docket Management Facility,
[USCG-1998-3560], U.S. Department of
Transportation, Room PL-401, 400 7th
Street SW., Washington DC 20590-0001,
or deliver them to Room PL-401,
located on the Plaza Level of the Nassif
Building at the same address between
10 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (202) 366—-9329.
The Docket Management Facility
maintains the public docket for this
notice. Comments, and documents as
indicated in this preamble, will become
part of this docket and will be available
for inspection or copying at Room PL—
401, located on the Plaza Level of the
Nassif Building at the address above
between 10 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
You may also access this docket on the
Internet at http://dms.dot.gov.
FOR FURTHER INFORMATION CONTACT:
Mr. Wayne M. Lundy, Systems
Engineering Division (G—-MSE-3), U.S.
Coast Guard Headquarters, telephone
(202) 267-2206 for questions concerning
the substance of this notice or Carol
Kelly, Coast Guard Dockets Team
Leader, or Paulette Twine, Chief,
Documentary Services Division, U.S.
Department of Transportation,
telephone (202) 366-9329 for questions
concerning the filing and reviewing of
comments.

SUPPLEMENTARY INFORMATION:

Request for Comments

Persons submitting comments should
include their names and addresses,
identify this notice [USCG—1998-3560]
and the reason for each comment. Please
submit two copies of all comments and
attachments in an unbound format, no
larger than 8%2 by 11 inches, suitable for
copying and electronic filing to the DOT
Docket Management Facility at the
address under ADDRESSES. Persons
wanting acknowledgment of receipt of
comments should enclose stamped, self-
addressed postcards or envelopes. The
Coast Guard will consider all comments
received during the comment period
and may change this policy in view of
the comments.

Background and Purpose

Over the past twelve months, the
Coast Guard has received several
inquiries from the marine industry,
including valve manufacturers and
distributors, regarding the acceptance
criteria for resiliently seated valves
addressed in 46 CFR 56.20-15. The
current issue is whether the existing
acceptance criteria found in the 1989
version of 46 CFR 56.20-15. The current

issue is whether the existing acceptance
criteria found in the 1989 version of 46
CFR 56.20-15 is significantly stricter
than the criteria previously applied to
the resiliently seated valves
grandfathered by the regulatory project
on vessel piping systems (CGD 77-140;
50 FR 1072, January 9, 1985, and 54 FR
40592, October 2, 1989). In the preamble
to the Notice of Proposed Rulemaking
on vessel piping systems (CGD 77-140;
50 FR 1074, January 9, 1985), Category
A resiliently seated valves were
previously recognized by the Coast
Guard as acceptable for continued
service, without additional testing,
provided there were no changes in the
design or materials, and no casualty
data or Coast Guard tests which would
indicate a need to withdraw the
acceptance. The preamble to the Final
Rule on vessel piping systems (CGD 77—
140; 54 FR 40592, October 2, 1989),
stated that 46 CFR 56.20-15 was revised
to clarify the requirements of resiliently
seated valves. However, neither the
Notice of Proposed Rulemaking nor the
Final Rule discussed that the intent of
the regulatory changes to 46 CFR 56.20—
15 was to increase the acceptance
criteria for new resiliently seated valves
beyond the previous acceptance criteria
applied to resiliently seated valves.

Recent inquiries have caused the
Coast Guard to review and re-evaluate
past policies and practices employed in
the development and evolution of the
acceptance criteria for resiliently seated
valves over the past 35 years. In
addition, the Coast Guard reviewed its
casualty data available during the same
period. From this effort, the Coast Guard
concluded that the existing acceptance
criteria contained in 46 CFR 56.20-15
did, in fact, exceed the acceptance
criteria applied to previously accepted
resiliently seated valves, but that the
change in acceptance criteria was
unintended. Additionally, the Coast
Guard was unable to identify any
casualty data which justified an increase
in the stringency of the criteria for
acceptance of new resiliently seated
valves.

As a result of this review, the Coast
Guard will, as an interim policy until a
regulatory project can be published to
revise 46 CFR 56.20-15, consider new
resiliently seated valves for acceptance
as Category A that demonstrate a level
of safety equivalent to previously
accepted resiliently seated valves that
have shown satisfactory service for at
least 5 years. This may be done by
demonstrating that the valves provide
for performance or dimensional
equivalence to previously accepted
resiliently seated valve designs.
Precedent for acceptance of equivalents
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exists in other sections of Title 46, such
as 46 CFR 30.15-1. The comparisons for
performance or dimensional
equivalence must be certified by a
recognized independent testing facility,
a classification society recognized under
the Alternate Compliance Program, or a
licensed professional engineer (P.E.)
acceptable under the provisions of
Navigation and Vessel Inspection
Circular (NVIC) 10-92. This written
certification should be submitted with
other supporting documentation when
applying for approval by the Coast
Guard.

Comparison tests of performance
should demonstrate that the effective
closure (internal leakage with the
resilient seat removed) of a new
resiliently seated valve is equivalent
with that of a previously accepted
resiliently seated valve. New resiliently
seated valves being submitted for
acceptance by the Coast Guard based on
performance equivalency must have a
flow coefficient (Cv), when in the closed
condition with the resilient material
removed, that is within acceptable
tolerances, as indicated in Instrument
Society of America standard ISA—
S75.02-1996, of the Cv of a previously
accepted resiliently seated valve. New
resiliently seated valves being submitted
to the Coast Guard for acceptance based
on dimensional equivalency must
demonstrate that the dimensions of the
pressure-containing components (valve
body, disk, and stem, etc.) are within
acceptable tolerances, based on a
recognized industry standard, such as
American Petroleum Institute (API) 609
(1997), Manufacturers Standardization
Society (MSS) SP—67 (1990), or
American National Standards Institute
(ANSI) B16.10 (1992), of the dimensions
of the previously accepted resiliently
seated valve. Regardless of which
method is demonstrated, the materials
of the pressure-containing components
for all new resiliently seated valves
shall comply with the requirements of
46 CFR 56.60.

Notwithstanding this interim policy,
valve manufacturers continue to have
the option of demonstrating compliance
with the existing regulations in 46 CFR
56.20-15. Those seeking acceptance of
new resiliently seated valves under the
provisions of this policy notice or,
alternatively, those choosing to continue
to use the existing 46 CFR 56.20-15,
should submit supporting
documentation for approval to the Coast
Guard Marine Safety Center, 400 7th
Street, SW., Washington, DC 20590—
0001.

Additionally, the Coast Guard solicits
the public’s comments on how it should
proceed with the revision or

amendment of the existing regulatory
requirements for resiliently seated
valves as contained in 46 CFR 56.20-15.
The Cost Guard has identified five
potential options on how to proceed as
follows: incorporation by reference of an
industry standard (develop a suitable
industry standard working in
conjunction with a voluntary standards
development organization, e.g., the
American Society for Testing and
Materials F-25 Technical Committee on
Shipbuilding); evaluation of the need to
have any standard for resiliently seated
valves; revise the acceptance criteria
requirements within existing 46 CFR
56.20-15 to reflect acceptance criteria
applied to previously accepted
resiliently seated valves; maintain the
acceptance criteria contained in existing
46 CFR 56.20-15 and set an effective
date upon which the acceptance of
previously accepted resiliently seated
valves would terminate; or maintain the
acceptance criteria as currently exists in
46 CFR 56.20-15. The preferred option
for the Coast Guard, at this juncture, is
to pursue development of an industry
standard which can be considered for
incorporation by reference into 46 CFR
56.20-15. Therefore, the Coast Guard
encourages submission of written data,
views, or arguments regarding the five
options addresses above or any other
alternative option. Also, the Coat Guard
is soliciting comments which address.
The service history of previously
accepted resiliently seated valves;
compliance of previously accepted
resiliently seated valve designs with the
current leakage rate criteria found in 46
CFR 56.20-15(c)(1); the need for a
leakage rate criteria with the seat
removed as an option in lieu of fire
tests; compliance of designs with an
acceptable fire test (e.g., American
Petroleum Institute (API) standard 607);
and the need for the current three
categories of resiliently seated valves,
(Category A, Category B, and positive
shut-off). The Cost Guard will carefully
consider all comments received and
may initiate a regulatory project to
adopt one of these or another
alternative.

Dated February 26, 1998.
Joseph J. Angelo,

Acting Assistant Commandant for Marine
Safety and Environmental Protection

[FR Doc. 98-5447 Filed 3—-3-98; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

48 CFR Parts 1511, 1515, and 1552
[FRL-5968-9]

Acquisition Regulation: Administrative
Amendments

AGENCY: Environmental Protection
Agency.

ACTION: Interim rule with request for
comments.

SUMMARY: The Environmental Protection
Agency (EPA) is amending the EPA
Acquisition Regulation (EPAAR) (48
CFR Chapter 15) to include a
requirement that any report prepared
under an Agency contract identify the
contract under which it was prepared
and the name of the contractor who
prepared the report, and to make an
administrative change in the approval
levels for Source Selection.

DATES: This interim rule is effective on
March 4, 1998. Comments should be
submitted not later than May 4, 1998.
ADDRESSES: Written comments should
be submitted to the contact listed below
at the following address: U.S.
Environmental Protection Agency,
Office of Acquisition Management
(3802R), 401 M Street, SW, Washington,
D.C. 20460. Comments and data may
also be submitted electronically by
sending electronic mail (e-mail) to:
Senzel.Louise@epamail.epa.gov.
Electronic comments must be submitted
as an ASCII file avoiding the use of
special characters and any form of
encryption. Comments and data will
also be accepted on disks in
WordPerfect in 6.1 format or ASCII file
format. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic comments on
this rule may be filed on-line at many
Federal Depository Libraries.

FOR FURTHER INFORMATION CONTACT:
Louise Senzel, U.S. EPA, Office of
Acquisition Management, (3802R), 401
M Street, SW, Washington, D.C. 20460,
Telephone: (202) 564—-4367.
SUPPLEMENTARY INFORMATION:

A. Background

This interim rule includes a
requirement that any report prepared
under an Agency contract identify the
contract under which it was prepared
and the name of the contractor who
prepared the report as required by
section 411 of Public Law 105-65,
October 27, 1997, and makes an
administrative change in the approval
levels for Source Selection.

Section 411 of Public Law 105-65
(EPA’s appropriation act) states except



Federal Register/Vol. 63, No. 42/Wednesday, March 4, 1998/Rules and Regulations

10549

as otherwise provided by the law, no
part of any appropriation contained in
this Act shall be obligated or expended
by any executive agency, as referred to
in the Office of Federal Procurement
Policy Act (41 U.S.C. 401 et. seq), for a
contract for services unless such
executive agency: (1) Has awarded and
entered into such contract in full
compliance with such Act and the
regulations promulgated thereunder;
and (2) requires any report prepared
pursuant to such contract, including
plans, evaluations, studies, analyses and
manuals, and any report prepared by the
agency which is substantially derived
from or substantially includes any
report pursuant to such contract, to
contain information concerning: (A) The
contract pursuant to which the report
was prepared; and (B) the contractor
who prepared the report to such
contract.” Because immediate
compliance is essential for EPA
contracting activities, urgent and
compelling circumstances exist that
make it impracticable for EPA to
promulgate this rule using notice and
comment procedures. Therefore,
pursuant to 41 U.S.C. 418b(d), EPA is
promulgating these revisions on a
temporary basis and is providing for a
public comment period of 60 days from
the date on which this notice is
published. After considering the
comments received, EPA may issue a
final rule. The revisions will be in effect
during the interim period while EPA
receives, reviews and responds to any
comments.

B. Executive Order 12866

The interim rule is not a significant
regulatory action for the purposes of
Executive Order 12866; therefore, no
review is required by the Office of
Information and Regulatory Affairs
within the Office of Management and
Budget (OMB).

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this interim rule does
not contain information collection
requirements that require the approval
of OMB under the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.)

D. Regulatory Flexibility Act

The EPA certifies that this interim
rule does not exert a significant
economic impact on a substantial
number of small entities. The
requirements to contractors under the

rule impose no reporting, record-
keeping, or any compliance costs.

E. Unfunded Mandates

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA),

Public Law 104—4, establishes
requirements for Federal agencies to
assess their regulatory actions on State,
local, and tribal governments, and the
private sector. This interim rule does
not contain a Federal mandate that may
result in expenditures of $100 million or
more for State, local, and tribal
governments, in the aggregate, or the
private sector in one year. Any private
sector costs for this action relate to
paperwork requirements and associated
expenditures that are far below the level
established for UMRA applicability.
Thus, the rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

F. Submission to Congress and the
General Accounting Office

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take affect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this rule and other
required information to the U.S. Senate,
the U.S. House of Representatives and
the Compt-roller General of United
States prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

Authority: The provisions of this
regulation are issued under 5 U.S.C. 301; Sec.
205(c), 63 Stat. 390, as amended, 40 U.S.C.
486(c).

List of Subjects in 48 CFR Parts 1511,
1515, and 1552

Government procurement.
Therefore, 48 CFR Chapter 15 is
amended as set forth below:

PARTS 1511, 1515 AND 1552—
[AMENDED]

1. The authority citation for Parts
1511, 1515, and 1552 continues to read
as follows:

Authority: Sec. 205(c), 63 Stat. 390, as
amended, 40 U.S.C. 486(c).

2.1511.011-70, is revised to read as
follows:

1511.011-70 Reports of work.

Contracting officers shall insert one of
the contract clauses at 1552.211-70
when the contract requires the delivery
of reports, including plans, evaluations,
studies, analyses and manuals.
Alternate | should be used to specify
reports in contract schedule, whereas
the basic clause should be used when
reports are specified in a contract
attachment.

3. 1515.612 is amended by revising
paragraph (a)(1) introductory text to
read as follows:

1515.612 Formal source selection.

(a) * X *

(1) Acquisitions having a potential
value exceeding $25,000,000.

* * * * *

4. Section 1552.211-70 is amended by
revising the first paragraph, the heading
of the clause, the first paragraph of the
clause, the heading of Alternate | and
the first paragraph of Alternate | to read
as follows.

1552.211-70 Reports of Work.

As prescribed in 1511.011-70, insert
one of the contract clauses in this
subsection when the contract requires
the delivery of reports, including plans,
evaluations, studies, analyses and
manuals. The basic clause should be
used when reports are specified in a
contract attachment. Alternate | is to be
used to specify reports in the contract
schedule.

REPORTS OF WORK (February 98)

The Contractor shall prepare and deliver
reports, including plans, evaluations, studies,
analyses and manuals in accordance with
Attachment . Each
report shall cite the contract number, identify
the U.S. Environmental Protection Agency as
the sponsoring agency, and identify the name
of the contractor preparing the report.

* * * * *

ALTERNATE | (February 98)

The Contractor shall prepare and deliver
the below listed reports, including plans,
evaluations, studies, analyses and manuals to
the designated addressees. Each report shall
cite the contract number, identify the U.S.
Environmental Protection Agency as the
sponsoring agency, and identify the name of
the contractor preparing the report.

* * * * *

Dated: February 11, 1998.
Ronald L. Kovach,

Acting Director, Office of Acquisition
Management.

[FR Doc. 98-4818 Filed 3-3-98; 8:45 am]
BILLING CODE 6560-50-U
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 21
RIN 1018-AE11

Migratory Bird Permits; Establishment
of a Depredation Order for the Double-
Crested Cormorant

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (hereinafter Service) establishes
a depredation order for the double-
crested cormorant (Phalacrocorax
auritus). In those States in which
double-crested cormorants have been
shown to be seriously injurious to
commercial freshwater aquaculture, and
when found committing or about to
commit depredations upon aquaculture
stocks, persons engaged in the
production of commercial freshwater
aquaculture stocks may, without a
Federal permit, take or cause to be taken
such double-crested cormorants as
might be necessary to protect
aquaculture stocks.

DATES: This rule is effective March 4,
1998.

ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at U.S. Fish and Wildlife, Room
634, Arlington Square Building, 4401 N.
Fairfax Drive, Arlington, Virginia.

FOR FURTHER INFORMATION CONTACT: Paul
R. Schmidt, Chief, MBMO, U.S. Fish
and Wildlife Service, (703) 358-1714.
SUPPLEMENTARY INFORMATION:

Background

Double-crested cormorant
(Phalacrocorax auritus) populations are
at an all-time high in the modern era,
and commercial aquaculturists
(especially catfish farmers) in many
parts of the country are experiencing
economic losses due to cormorant
depredation. Three avenues currently
are available to aquaculturists for
dealing with cormorant depredation
problems: (1) birds can be harassed
(with shotgun blasts, fire crackers,
propane cannons, or other scare
devices) without a Federal permit; (2)
ponds can be fitted with physical
barriers (or exclusionary devices) such
as wire or mesh netting that prevent
birds from landing; and (3) private
aquaculturists and State-operated fish
hatcheries can apply to the Service for
a permit to kill cormorants.

The Service is the Federal agency
with the primary responsibility for

managing migratory birds. The Service’s
authority is based on the Migratory Bird
Treaty Act (MBTA) (16 U.S.C. 703-711),
which implements conventions with
Great Britain (for Canada), the United
Mexican States (Mexico), Japan, and the
Soviet Union (Russia). The double-
crested cormorant is afforded Federal
protection by the 1972 amendment to
the Convention for the Protection of
Migratory Birds and Game Animals,
February 7, 1936, United States—
Mexico, as amended, 50 Stat. 1311, T.S.
No. 912, as well as the Convention
Between the United States of America
and the Union of Soviet Socialist
Republics [Russia] Concerning the
Conservation of Migratory Birds and
Their Environment, November 26, 1976,
92 Stat. 3110, T.I.A.S. 9073 (16 U.S.C.
703, 712). The take of double-crested
cormorants is strictly prohibited except
as may be permitted under regulations
implementing the MBTA. In addition to
Federal statutes, the double-crested
cormorant may also be protected by
State regulations.

Regulations governing the issuance of
permits for migratory birds are
authorized by the MBTA and
subsequent regulations (50 CFR Parts 13
and 21). Regulations in Subpart D of
Part 21 deal specifically with the control
of depredating birds. Section 21.41
outlines procedures for issuing permits.
Sections 21.43 through 21.46 deal with
special depredation orders for specific
species of migratory birds to address
particular problems in specific
geographical areas, establishing a
precedent for species and geographic
treatments in the permitting process.
Service policies for issuing depredation
permits for aquaculture were described
by Trapp et al. (1995).

Federal responsibility for the
management of depredating wildlife,
including migratory birds, lies with the
Wildlife Services (WS) formerly Animal
Damage Control program of the U.S.
Department of Agriculture’s Animal and
Plant Health Inspection Service. The
primary authority for WS activities is
the Animal Damage Control Act of 1931,
as amended, (7 U.S.C. 426-426c¢).
Animal damage control activities are
conducted at the request of, and in
cooperation with, other Federal, State,
and local agencies; private
organizations; and individuals.
Management responsibilities of WS in
the cormorant-aquaculture conflict were
reviewed by Acord (1995).

Commercial Aquaculture Industry

Aquaculture, the cultivation of finfish
and invertebrates in captivity, has
grown exponentially in the past several
decades (Price and Nickum 1995). The

five principal aquaculture fish species
in the United States are catfish, trout,
salmon, tilapia, and hybrid striped bass.
There are also two categories of non-
food fish: baitfish and ornamental fish
(U.S. Department of Agriculture, 1995).
While each of these industries has its
own unique set of bird depredation
problems, they all share a basic concern
for developing and implementing the
best methods for protecting fish stocks
from predation.

The market for channel catfish
(Ictalurus punctatus) is the largest
segment of the aquaculture industry,
and the one which is perhaps most
susceptible to predation by cormorants.
The catfish accounts for about one-half
of the value of aquaculture in the United
States.

The number of catfish farms in the
United States increased 44 percent
between 1982 and 1990 (from 1,494 to
2,155). Most of this increase occurred
between 1982 and 1987. Growth was
fairly steady throughout the 1980s, with
production leveling off in the past few
years. Production was estimated at
224,875 metric tons (247,933 short tons,
or 496 million pounds, or 225 million
kilograms) worth $353 million in 1993
and is expected to expand 5-7 percent
annually due to increasing sales prices.

Mississippi is the center of catfish
production, producing 75-80 percent of
the United States output. Alabama,
Arkansas, and Louisiana are also major
producers. California, Florida, Illinois,
Kentucky, Missouri, North Carolina,
Oklahoma, South Carolina, Texas, and
Virginia also produce catfish and all
have, or will have, problems with fish-
eating birds. In the four principal
catfish-producing States, the number of
farms increased 67 percent between
1982 and 1992 (from 794 to 1,193);
increases in individual States were 24
percent in Alabama (327-405), 40
percent in Mississippi (316-442), 67
percent in Arkansas (115-191), and 330
percent in Louisiana (36—155).

The more than 64,300 hectares
(158,840 acres) of catfish ponds in the
United States in 1995 represented a 2.3-
fold increase from about 28,300 hectares
(69,900 acres) in production in the
1970s. The four principal catfish-
producing States accounted for 93
percent of the total area, with
Mississippi alone accounting for about
60 percent. Catfish ponds range in size
from 4-14 hectares (10-35 acres) each,
with a mean size of 5 hectares (12
acres). Farms with 100 hectares (247
acres) in production are not uncommon,
and many are more than 400 hectares
(990 acres). In the Delta region of
Mississippi, catfish farms average about
100 hectares (247 acres) of ponds, with
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a typical rectangular pond size of 8
hectares (20 acres); ponds are shallow,
ranging from 1-2 meters (3.3-6.6 feet)
deep. The large size of the ponds makes
them highly visible to fish-eating birds
from the air, and the high stocking
levels (from 5,000 to more than 150,000
fish/hectare [or 2,000 to more than
60,700 fish/acre], Glahn and Stickley
1995) make them especially attractive to
cormorants. The catfish industry’s
practice of using large ponds developed
in the early 1970s when cormorant
numbers were low.

The physical dimensions of the ponds
are the secret to the catfish farmers’
success (as well as the source of today’s
predation problem). The most efficient
production ponds are circular, but they
can not be harvested as easily. So, the
ponds are generally rectangular and can
be as wide as 80-95 meters (262-312
feet). At harvest time, crews drag 100
meter (325 foot) wide seine nets strung
between tractors on both sides of the
rectangular ponds along the length of
each pond. Undersize fish slip through
the mesh and are harvested the next
year. Because catfish farmers stock more
than one year class of fish in a pond, it
is not possible to drain the ponds and
to reconfigure them to a size and shape
that can be covered easily with bird-
excluding nets. Also, the levees between
the ponds are not wide enough to install
extensive net structures and yet leave
room for tractors to maneuver. Thus,
several economic factors (e.g., low profit
margin, the cost to modify the ponds,
and a heavy investment in current
harvest technologies) combine to
preclude major changes in pond shape
and size at the present time.

Population Status of the Double-crested
Cormorant

The size of the North American
breeding population of the double-
crested cormorant was recently
estimated at about 360,000 pairs (Hatch
1995). Using values derived from the
published literature of 1-4 nonbreeding
birds for each breeding pair yields an
estimated total population of about 1-2
million birds (Hatch 1995).

The double-crested cormorant breeds
widely throughout much of coastal and
interior North America. As of 1992, it
had been found breeding in 40 of the 50
United States, all 10 Canadian
provinces, and in Mexico, Cuba, and the
Bahamas (Hatch 1995). However, it is
not uniformly distributed across this
broad area. Sixty-one percent of the
breeding birds belong to the Interior
population, while another 26 percent
belong to the Atlantic population. Two
major areas of concentration are
apparent in the vast range of the Interior

population: (1) the prairie lakes of
Alberta, Manitoba, and Saskatchewan
(which account for 69 percent of the
Interior population); and (2) the U.S.
and Canadian Great Lakes (accounting
for another 12 percent).

Seven political units account for 70
percent of the North American breeding
birds, with Manitoba alone accounting
for 36 percent. Thirty (52 percent) of the
58 political units listed by Hatch (1995)
each harbor fewer than 100 breeding
pairs. In the catfish-producing States
identified by Price and Nickum (1995),
only Florida and California have
sizeable breeding populations.

In the south-central United States
(Arkansas, Louisiana, Mississippi, and
west Tennessee), the double-crested
cormorant has been known since pre-
colonial times and has been recorded as
an occasional breeder throughout the
swampy forests of the region since at
least the early 1800s (Jackson and
Jackson 1995). Jackson and Jackson
predicted that (in the absence of major
limiting factors) the cormorant will once
again become a regular member of the
mid-South breeding avifauna, with birds
dispersed more widely because of
reservoir construction and with
concentrations expected in the vicinity
of aquaculture facilities.

The double-crested cormorant has
always been widely distributed as a
breeding species. The only suspected
instance of range expansion in the 20th
century is in the United States and
Canadian Great Lakes, which apparently
were colonized by birds expanding
eastward from the Canadian prairies
beginning with Lake Superior about
1913 and ending with lakes Erie and
Ontario in the late 1930s (Weseloh et al.
1995). It is possible, however, that these
events represented recolonization of
former (but previously undocumented)
breeding localities from which the
species was extirpated before 1912. For
example, although Barrows (1912: 67)
knew of no breeding records for
Michigan, he noted that it was
“‘generally distributed over the State
during the migrations” (with specimens
from almost every county) and
speculated that ““probably there are few
sheets of water any size within our
limits which are not visited by this bird
at least occasionally.”

The core of the wintering range (i.e.,
the regions of greatest density) did not
change appreciably between 1959-1972
and 1959-1988 (Root 1988: 11, Sauer et
al. 1996b). Cormorant wintering
populations are concentrated in coastal
States and Provinces, from North
Carolina to Texas in the east and from
California to British Columbia in the
west. In the midsouth, there also are

appreciable concentrations inland from
the coast (e.g., east Texas, eastern
Oklahoma, southeastern Arkansas, west-
central Mississippi, and northeastern
Alabama). Of the 9 catfish-producing
States for which Christmas Bird Count
data are available, 6 have indices of
relative abundance that exceed the
national mean; the median abundance
in these 6 States (including the major
catfish-producers of Alabama,
Louisiana, and Mississippi) was 2.0
times the national mean (range: 1.4-9.6).

The scattered occurrence of early
winter stragglers throughout much of
the interior of the continent as far north
as Minnesota and southern
Saskatchewan (Sauer et al. 1996b) is
probably a natural phenomenon of
longstanding (i.e., it probably does not
represent a northward expansion of the
wintering range). As evidence of this,
we find that 11 percent of 227 winter
recoveries (December-February 1923—
1988) of birds banded in Saskatchewan,
Lake Huron, and eastern Lake Ontario
were from latitudes north of the major
catfish-producing States of Alabama,
Arkansas, Louisiana, and Mississippi
(Dolbeer 1991). Forty percent of these
227 winter recoveries are from 1° blocks
of latitude and longitude that intersect
the Gulf Coast and another 22 percent
are from degree blocks that intersect the
main stem of the Mississippi River.
Analysis of 5,589 band recovery records
for the period 1923-1988 (Dolbeer 1991)
revealed that southward movement from
areas north of latitude 42° N occurs
primarily in October and November.
Cormorants of all ages are at their
greatest median distance from northern
nesting areas—about 1,900 kilometers
(1,200 miles)—from December through
March.

Cormorants nesting in Canada and the
northern United States from Alberta to
the Gulf of St. Lawrence migrate in
winter primarily to the southern United
States between Texas and Florida. There
is considerable mixing and overlap in
winter of nesting populations from
widely divergent areas. From 38 to 70
percent of the birds from Saskatchewan
through the Great Lakes region winter in
the lower Mississippi Valley (States of
Arkansas, Louisiana, and Mississippi) as
do 10 percent of the birds from such
disparate areas as Alberta and the New
England coast (Dolbeer 1991). In other
words, the major catfish-producing
States of the lower Mississippi may be
envisioned as lying at the apex of an
inverted triangle, with cormorants from
a 3,000 kilometer (1,860 mile) expanse
of breeding range being funneled into
the region in the winter by topographic
features and the flow of the major rivers.
In commenting on this funneling effect,
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Jackson and Jackson (1995) noted that
“It is a most unfortunate coincidence
that the very heart of the catfish-farming
industry is located in the Mississippi
Delta at the confluence of the Arkansas
and Mississippi rivers.”

Our knowledge of double-crested
cormorant population trends before
1959 is based on fragmented and largely
anecdotal accounts from scattered
portions of the range. Syntheses of
much of this information (Hatch 1995,
Weseloh et al. 1995, and Jackson and
Jackson 1995) reveal the following
general patterns: (1) by 1900, cormorant
numbers had been reduced, and their
range possibly restricted, by human
persecution and the extensive drainage
and degradation of natural wetlands; (2)
the widespread construction of
reservoirs and impoundments
(beginning in the 1920s), in concert with
sport fish stocking programs and the
creation of refuges and other
conservation lands (beginning in the
1930s), had beneficial effects on
cormorant numbers; (3) the widespread
use of DDT and other pesticides
(beginning in the 1940s) had devastating
effects on cormorant reproductive
success, with the result that populations
reached their lowest point in the mid-
1970s; (4) the ban on DDT in 1972 and
the general decrease in levels of
environmental contamination, in
concert with development of the catfish
industry in the mid-1970s, created a
favorable environment for the growth of
cormorant populations.

Quantitative information on double-
crested cormorant population trends is
available from three sources: (1)
Breeding Bird Survey data (1966—-1994),
(2) Christmas Bird Count data (1959—
1988), and (3) published accounts of
censuses of breeding colonies. Trend
information from these sources is
discussed in the following paragraphs:

(1) Between 1966 and 1994, the
continental breeding population
increased at an estimated rate of 6.1
percent/year (Sauer et al. 1996a). The
very high rate of growth in the early
years (13.0 percent/year), and to a lesser
extent for the entire period, is partly an
artifact of the extremely small
population in the early years of the
survey period (late 1960s and early
1970s). Compared to the earlier (1966—
1979) time period, the growth of the
continental and Canadian populations
appears to have slowed appreciably in
the later (1980-1994) period; however,
the U.S. population has continued to
show a significant rate of increase in the
1980s and 1990s, apparently due
primarily to the continued rapid growth
of populations in the mountains and
plains States. The only significant

declines noted were in the West Coast
region (1966-1994) and in North Dakota
(1980-1994), although the West Coast
trend appears to be contradicted by
rather dramatic site-specific increases in
British Columbia, Washington, and
California (Carter et al. 1995). Most of
the recent increase in numbers has
occurred within the known historical
breeding range (Hatch 1995).

(2) Between 1959 and 1988, the
continental wintering population
increased at an average rate of 7.3
percent/year (Sauer et al. 1996b);
significant increases were registered for
17 of the 20 States or Provinces for
which data were available. Trends are
available for 9 of the primary catfish-
producing States; 6 of these States
(Alabama, Louisiana, Mississippi,
Oklahoma, Texas, and Virginia) have
trends (median 16 percent, range 12-19
percent) that are well above the
continental average. Most of the
localities in the mid-South for which
information is available show dramatic
population increases between the mid-
1970s and the early 1990s, with the
trends paralleling a similar magnitude
of growth in the area of catfish ponds in
the region during the same period
(Jackson and Jackson 1995).

(3) Rather dramatic increases in
breeding pairs are documented at
colonies in the Great Lakes (Weseloh et
al. 1995), the St. Lawrence River and
associated waters (Chapdelaine and
B°dard 1995), New England (Krohn et
al. 1995), the West Coast (Carter et al.
1995), and elsewhere (Weseloh et al.
1995). The trends documented by these
studies generally parallel those from the
Breeding Bird Survey and the Christmas
Bird Count.

Foraging Behavior of the Double-
crested Cormorant at Aquaculture
Facilities

Daily Movements and Activity Budgets

In the Mississippi Delta, cormorants
fly an average of 16 kilometers (25
miles) from their night roosts to feeding
sites. Each bird spends about 18 percent
of daylight hours feeding; 88 percent of
their foraging is done at catfish ponds
and 12 percent near roost sites. The
average cormorant forages for 60
minutes each day, but spends just 20
minutes underwater in actual pursuit of
fish (King et al. 1995).

Feeding Rates

Feeding rates may be dependent on
the size and abundance of the available
fish and the metabolic demands of the
birds, and can be quite variable.
Actively feeding cormorants in
commercial catfish ponds capture an

average of about 5 fish/cormorant/hour
(Stickley 1991, Stickley et al. 1992), but
can vary from 0-28 (Schramm et al.
(1984). Partly because of this variability,
the rate of 5 fish/cormorant/hour
reported by Stickley et al. (1992) is
highly skewed; the median was only 2
fish/cormorant/hour, and the mean was
equaled or exceeded at only 3 (21
percent) of the 14 ponds studied.
Stickley et al. (1992) did not find a
significant relationship between the
mean number of cormorants present and
the number of catfish consumed, but
ponds with 40 or more cormorants
generally had a feeding rate of 1 or
fewer fish/cormorant/hour. Similarly,
cormorant feeding rates were not related
to the density of fingerling catfish,
density of all catfish (all size classes
combined), or mean length of fish.

Diet Composition

Cormorants eat a wide variety of prey
items, and there is thus a great deal of
variation in prey composition, both
geographically and seasonally. Nearly
all of the published information on diet
composition at aquaculture facilities has
been gathered in the vicinity of catfish
farms in the southeastern United States
(Bivings 1989, Conniff 1991, Glahn and
Stickley 1992, Glahn et al. 1995, and
Glahn and Brugger 1995). These studies
show that, among birds actively feeding
on catfish ponds, the average proportion
of catfish in the winter diet (by number)
is most commonly in the range of 50—
55 percent. The proportion varies
seasonally from less than 30 percent in
October and November to more than 80
percent in February, March, and April.

Prey Size

Although cormorants are capable of
taking catfish up to 42 centimeters (16
inches) in length (Campo et al. 1993),
studies repeatedly have shown that the
vast majority of catfish caught by
cormorants at commercial facilities are
in the range of 7-20 centimeters (3-8
inches), with most averaging about 10—
15 centimeters (4—6 inches) (Schramm
et al. 1984, Stickley 1991, Stickley et al.
1992). This range of prey sizes is
remarkably close to that of prey taken by
cormorants in natural freshwater
habitats. In five such studies (Durham
1955, Hirsch 1986, Haws 1987, Hobson
et al. 1989, Campo et al. 1993), prey size
ranged from 6-21 centimeters (2—8
inches), with a median value of about 12
centimeters (5 inches).

Prey Preferences

Lacking a precise knowledge of the
species composition and size
distribution of the prey population, it is
impossible to make definitive
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statements about prey preferences.
However a few tendencies are apparent.
For example, the 10-15 centimeter (4—
6 inch) fingerling catfish preferred by
cormorants in one study represented
about 64 percent of the catfish (by
number) in the ponds (from Stickley et
al. 1992), suggesting that the birds were
merely preying on the most readily
available fish. In this same study, 1 of
the 14 ponds contained gizzard shad in
addition to catfish. Nineteen shad were
consumed for every catfish eaten, even
though the pond contained about 5,100
fingerling catfish/hectare (2,100/acre).
The apparent preference for gizzard
shad in this instance may be related to
their being more easily caught, handled,
and swallowed by cormorants (the mean
handling time for catfish was 67 times
greater than that of gizzard shad).

Daily Food Consumption Rates

Estimates of daily food consumption
rates of cormorants at or in the vicinity
of aquaculture facilities in the
southeastern United States vary widely,
from 208-504 grams (7—17 ounces, or
0.4-1.1 pounds) (Schramm et al. 1984,
Schramm et al. 1987, Bivings et al. 1989,
Conniff 1991, Brugger 1993, Glahn and
Brugger 1995). The most widely
accepted figure is about 320 grams (11
ounces, or 0.7 pounds) of fish/day, of
which about one-half (or 160 grams [5.5
ounces, or 0.35 pounds]) would be
catfish (Brugger 1993).

Impacts of Double-Crested Cormorants
on Aquaculture

With the exception of catfish,
guantitative accounts of the impacts of
cormorants on freshwater aquaculture
stocks generally are lacking. The fairly
large body of literature that has
developed in the past 12 years
represents an attempt to assess the
impacts of cormorants on the
commercial catfish industry. Synopses
of the pertinent literature are given in
the following paragraphs.

In the past, cormorants have been
reported only infrequently at fish
hatcheries. For example, questionnaire
surveys conducted in 1977 (Scanlon et
al. 1979) and 1984 (Parkhurst et al.
1987) indicate that cormorants were
considered to be problems at only 4-5
percent of these facilities nationwide. Of
the more than 90 other (including non-
avian) species mentioned as predators,
45-50 percent were listed more
frequently than cormorants. Purported
instances of cormorant damage to
hatchery fish in Texas (Dukes 1987)
include the loss of 90 percent of the
smallmouth bass (Micropterus
dolomieui) 2-year-old brood stock at the
Jasper facility.

The frequency of occurrence of
cormorants at a given catfish pond is a
function of many interacting factors,
including: (1) size of the regional
cormorant population; (2) the number,
size, and distribution of catfish ponds;
(3) the size distribution, density, health,
and species composition of fish
populations in the catfish ponds; (4) the
number, size, and distribution of
“natural” wetlands in the immediate
environs; and (5) the size distribution,
density, health, and species
composition of “‘natural” fish
populations in the surrounding
landscape. Cormorants are adept at
seeking out the most favorable foraging
sites. As a result, cormorants rarely are
distributed evenly over a given region,
but rather tend to be highly clumped or
localized. For example, in 27 weekly
surveys at 50 catfish ponds in
Humphreys County, Mississippi, 1987—
1988, cormorants were observed at only
9 of the 50 ponds and only on 14
occasions (Hodges 1989). Thus, it is not
uncommon for many fish farmers in a
region to suffer little or no economic
damage from cormorants, while a few
farmers experience exceptionally high
losses.

Cormorants clearly respond in a
positive way to the presence of shallow-
water ponds stocked with high densities
of easy-to-capture prey fish. For
example, within two weeks of stocking
2 ponds in Hendry County, Florida,
with 5-20 centimeter (2-8 inch)
fingerling catfish, 12 cormorants were
feeding in the ponds and roosting on
nearby poles. A nearby 2.5 hectare (6
acre), 2.5-meter (8-foot) deep pond,
stocked with 75,000 3-8 centimeter (1-
3 inch) fish in August 1980, had
attracted 13 cormorants by September.
These birds continued to feed at the
pond throughout the fall and winter,
and in spring 1981 they nested in a
nearby cypress dome. By November
1981, about 50 cormorants were feeding
in the pond (Schramm et al. 1984). The
positive response of cormorants to the
presence of shallow-water ponds
stocked with high densities of easy-to-
capture prey fish (as illustrated above)
is clearly a major factor responsible for
their impacts in a variety of aquaculture
situations (e.qg., baitfish ponds in
Minnesota, koi ponds in Missouri and
elsewhere, ornamental fish ponds in
Florida, and catfish ponds in the
southeastern United States and
elsewhere).

Assuming averages of 5 fingerling
catfish consumed/cormorant/hour and
30 cormorants/pond (a constant number
of feeding birds present throughout an
8-hour day), the catfish population of a
typical pond in the Mississippi Delta

(51,000 fish/hectare in a 8-hectare pond,
which is equivalent to 20,650 fish/acre
in a 20-acre pond) would be halved in
167 days (Stickley et al. 1992). However,
if actual values were nearer the median
values of 2 fish/cormorant/hour and 15
birds/pond (from Stickley et al. 1992),
the number of days required for the
cormorants to reduce the population by
half would be increased to 850 days (a
5-fold increase).

Of 281 catfish farmers queried on the
Mississippi Delta in 1988 (Stickley and
Andrews 1989), 87 percent felt that they
had a bird problem. Moderate to heavy
cormorant activity (defined as at least 25
birds/day) was reported by 57 percent of
Delta farmers. Losses to birds
(harassment costs plus value of fish lost)
were estimated at $5.4 million (3
percent of total sales).

Overall, there appears to be little
conflict between cormorants and the
food- or game-fish industry in Florida
(Brugger 1992), but losses of food fish,
primarily catfish, can be locally severe
(Brugger 1995); for example, cormorants
were responsible for the loss of up to 50
percent of the fingerling catfish in open
0.125 hectare (0.31 acre) ponds during
1991 at the University of Florida.

Although fish of commercial value
made up only a small percentage of the
diet of cormorants collected in the
vicinity of aquaculture facilities in
central and southeast Arkansas from
mid-October to early December, the
finding of a few fish of very high value
(e.g., grass carp with wholesale value of
about $4 and koi worth $5-10 each)
suggests that cormorant depredations
can be locally or seasonally severe.

On the Mississippi Delta, cormorants
consumed an estimated 18—20 million
catfish during the winters of 1989-1990
and 1990-1991, which was equivalent
to 842—939 metric tons (928-1,035 short
tons, or 1.86-2.07 million pounds, or
844-939 thousand kilograms). Based on
the cost of replacing these fish, annual
losses to the catfish industry were
estimated at $1.8-2.0 million, which
corresponds to about 4 percent of the
estimated catfish standing crop each
year. Although losses were documented
over a six-month period, the majority
(about 64-67 percent) occurred in
February and March (Glahn and Brugger
1995).

At catfish farms in Oklahoma (with
about 324 hectares [800 acres] of surface
water in production) in 1993,
cormorants consumed an estimated
7,196 kilograms (15,900 pounds, or 7.9
short tons) of catfish valued at $14,000—
36,000 (depending on size of the fish
consumed), or about 3—7 percent of
Oklahoma catfish sales (Simmonds et al.
1995).
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Cormorant Depredation Permits

Depredation permits to take double-
crested cormorants at commercial
aquaculture facilities have been issued
by the Fish and Wildlife Service since
1986. Composite data for a recent two-
year period (1993-1994) show that
about 8,200 cormorants were taken each
year by 2,261 permit holders.
Cormorants represented the majority
(about 57 percent) of the total number
of birds killed nationwide; two-thirds of
the cormorants were taken in the
southeastern region of the United States,
with substantial numbers also taken in
the southwest and the upper Midwest.

Between 1989 and 1996, the number
of permits issued to take double-crested
cormorants in the southeastern United
States more than quadrupled, from 50 to
215 (Coon et al. 1996). The reported take
of 4,000-8,000 birds annually has had
no noticeable effect on the size of the
regional wintering population.

Mastrangelo et al. (1995) noted that
the reported take never exceeded 68
percent of the authorized take and
attributed this to the frightening effect
that lethal control has on bird behavior.
Hess (1994) described a recent study in
which catfish farmers at three
complexes in Mississippi were
authorized (under Fish and Wildlife
Service permits) to remove as many as
2,500 cormorants in a 19-week period.
Participants were supplied with
ammunition and encouraged to kill as
many birds as allowed by the permit.
The fact that only 290 birds had been
killed by the end of the project was
attributed to a learned behavior by the
birds to avoid areas where they might be
shot (Hess 1994).

Environmental Consequences of This
Rule

Cormorant Population

The depredation order is expected to
result in a moderate increase in the
number of double-crested cormorants
taken at aquaculture facilities. The
impact is expected to be localized (e.g.,
possible reductions in the size of
wintering populations in the immediate
vicinity of catfish farms). To calculate
the potential maximum harvest, we can
assume that 42 cormorants (the average
number reported taken by holders of
depredation permits in the southeastern
United States, 1989-1995; from Coon et
al. 1996) will be shot at each of the
about 2,200 catfish farms in the United
States. The resultant annual take of
92,400 birds will represent about 5-10
percent of the continental population.
This level of take will be more than
offset by the recruitment of young birds
into the population; a reproductive

success of 1.7-3.2 young/nest (Duffy
1995) will equate to a minimum
recruitment, at current population
levels, of 612,000 young into the
population each year. In reality, the
action is expected to result in only a
modest increase in the number of
double-crested cormorants taken at
aquaculture facilities.

Socio-Economic

The rule is expected to reduce the
direct economic losses caused by
cormorants at commercial aquaculture
facilities. It also will enhance the
effectiveness of current nonlethal
control programs, thus reducing overall
damage control costs to producers. The
depredation order will reduce
paperwork and costs associated with
administering the current permit system
and will promote quicker and more
efficient depredation control operations
by shifting responsibility to the
individual aquaculturists. The
depredation order will demonstrate
cooperation between the Federal agency
responsible for protecting and
enhancing wildlife (Service), the
Federal agency responsible for dealing
with wildlife damage issues (WS), and
the individual producers in dealing
with a problem that has the potential to
expand far beyond the wildlife
management arena.

Other Fish-Eating Birds

Although the action does not
authorize the taking of other fish-eating
birds, it is possible that a few birds

could be taken accidentally on occasion.

The two species that are most likely to
be confused with the double-crested
cormorant are the neotropic cormorant
(Phalacrocorax brasilianus) and the
anhinga (Anhinga anhinga). These
species have foraging habits very much
like those of the double-crested
cormorant and may occur on or in the
vicinity of catfish ponds in the Gulf
Coast States. The likelihood of other
fish-eating birds being mistaken for
double-crested cormorants and shot
accidentally is not expected to increase
above that which presently occurs .
However, because of a projected
increase in the number of producers
conducting lethal control operations for
cormorants, it is possible that there will
be a slight to moderate increase in the
actual number of other fish-eating birds
(especially neotropic cormorants and
anhingas) taken accidentally. Any
negative effects on these species would
be extremely localized, and long-term
impacts on populations would be
unlikely.

Endangered and Threatened Species

Negligible impacts to endangered or
threatened species are expected under
the action. Few endangered or
threatened species have ever been taken
by aquaculturists with depredation
permits. The likelihood of endangered
or threatened species being taken by
accident is not expected to increase.

Summary of Public Comments

On June 23, 1997, the Service
published a proposed rule (62 FR
33960) to establish a depredation order
for the double-crested cormorant. Three
hundred and thirty letters or postcards
were received from 347 individuals,
businesses, organizations, agencies, and
elected officials during the 60-day
public comment period. Some parties
submitted multiple letters, other letters
were signed by more than one entity,
and letters from two organizations were
supplemented by form letters or
postcards submitted by individual
members.

For consistency and standardization
in analyzing the comments, each of the
following examples was regarded as one
distinct set of comments: (a) 1 letter
from an aquaculture facility signed by 2
individuals, (b) 5 identical letters from
5 different employees of an aquaculture
facility, (c) 2 different letters (signed by
the same individual) from 1 aquaculture
facility, (d) 3 different letters from a
private citizen, (e) 2 identical letters
from an aquaculture-related business
signed by 2 different individuals, (f) 1
letter from the Louisiana Catfish
Farmers Association supplemented by
42 identical letters signed by individual
members of LCFA, (g) 1 letter from the
Catfish Farmers of Mississippi
supplemented by 112 postcards
supporting the position of CFM and
signed by individual members, (h) 7
identical letters from an aquaculture
facility signed by 7 different
individuals, (i) 2 different letters from
an elected State official, (j) 1 letter from
the National Audubon Society co-signed
by representatives of 6 other
environmental organizations (i.e.,
American Bird Conservancy, Center for
Marine Conservation, Defenders of
Wildlife, Environmental Defense Fund,
Izaak Walton League of America, and
World Wildlife Fund), and (k) 1 letter
signed by 13 different Congressmen.

Thus, the 330 letters are considered to
represent 161 distinct sets of comments
distributed among segments of the
public as follows: private individuals
(52), aquaculture-related businesses
(50), aquaculture organizations (21),
environmental organizations (18), State
agencies (13, representing 10 States),
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Federal agencies (5), Federal elected
officials (1), State elected officials (1).

The proposed action was supported
by 13 members of the U.S. House of
Representatives (Representatives from
the states of Alabama, Arkansas,
Louisiana, and Mississippi), who
emphasized the economic importance of
the aquaculture industry in their States
and the potentially devastating impacts
of cormorants on that industry.

The action was supported (or at least
not opposed) by State agencies in 9 of
the 10 States from which comments
were received: Alabama, Arkansas,
Ilinois, Louisiana, Mississippi, North
Carolina, Oklahoma, Texas, and
Vermont. The Missouri Department of
Conservation questioned why the
current permit procedure was
inadequate, and noted that if the
depredation order were implemented “it
will be important to monitor control
records to evaluate changes in numbers,
locations, and dates that cormorants are
taken.”

The WS—a program of the U.S.
Department of Agriculture’s Animal and
Plant Health Inspection Service and the
only Federal agency that submitted
comments—supported the action, with
the recommended addition of several
items (e.g., include roost sites, western
States, control on breeding grounds,
sport fisheries, mariculture facilities,
and unintentional or “incidental’’ take
of similar species) and recommended
deletion of the certification requirement.

The proposed rule received
overwhelming support from
aquaculture-related businesses and
organizations. Many of the comments
received from this group expressed
concern that the scope of the
depredation order was not broad enough
(e.g., expand geographically, include
additional species, add roost control,
implement widespread population
control).

Among the scientific and
environmental organizations
commenting on the proposed action, it
was supported by the Wildlife
Management Institute and the Arkansas
Wildlife Federation. The action was
opposed (or at least not supported) by
12 national organizations and 7 State or
local organizations. A sample of the
concerns raised by these opponents
includes the following: lack of good
scientific data on magnitude of
economic impacts; non-lethal
techniques have not been adequately
implemented; will remove incentives
for using non-lethal control; will result
in unintentional take of non-target birds;
adequate methods (e.g., non-lethal and
permits) are already available; effects on
cormorants and other species should be

monitored; geographic scope is
unnecessarily broad; minimize effects
on non-target species (educational
materials); does not address spatially-
localized nature of problem; does not
address seasonal nature of problem; and
sets a dangerous precedent for other
bird species.

Written comments received during
the comment period are discussed in the
following summary. Comments of a
similar nature are grouped into general
issues. These issues and the Service’s
response to each are discussed below.

Issue 1: Numerous individuals and a
few organizations, including the Bass
Anglers Sportsman Society (BASS),
commented that the depredation order
should be expanded to include
situations in which double-crested
cormorants commit depredations on
sport fish populations in public waters.

Service Response: Based on a review
of the best available science, the Service
concludes that cormorants generally
have only minor direct impacts on sport
fish populations (Trapp et al. 1997).
Cormorants are just one of myriad biotic
and abiotic factors, including water
quality, aquatic habitat, natural
predation, and angler take, that can
affect sport fish populations. However,
the Service also recognizes that there
may be highly localized situations in
which cormorants can potentially
impact sport fish populations. These are
generally situations in which sport fish
are concentrated in extremely high
densities, often by human activities
(e.g., massive releases of hatchery-reared
fingerlings, intensively managed put-
and-take fisheries, and temporary
congregations of fish at nearshore
spawning sites). The Service currently
does not issue cormorant depredation
permits to benefit sport fish populations
in public waters, but is exploring
potential options that could be used to
deal on a case-by-case basis with
localized cormorant predation when it
has been proven to be a significant
problem. Two possible options include:
(1) Modification of release practices for
hatchery-reared fish to reduce their
vulnerability to cormorant predation,
and (2) harassment of depredating birds.

Issue 2: Wildlife Services, as well as
a majority of aquaculturists, requested
that the depredation order be expanded
to allow lethal take in conjunction with
roost dispersal activities.

Service Response: Studies conducted
in the Mississippi Delta by WS over the
past 6—7 years indicate that coordinated
roost harassment/dispersal (without
lethal take) is a promising technique for
diverting roosting cormorants away
from the immediate vicinity of
aquaculture facilities. Typically, the

effort has involved coordinated teams of
fish farmers harassing birds as they
return to night roosts by shooting
cracker shells, screamers (whistlers),
and other nonlethal noise-making
devices. The major objective of
coordinated roost harassment is to move
birds from the interior Delta (i.e., the
location of major catfish aquaculture
facilities) to sites along the Mississippi
River.

During the winter of 1996-1997, WS
monitored the movements of 50
cormorants outfitted with radio
transmitters and examined the effects of
a Delta-wide roost harassment effort
(Tobin and King 1997). Harassment
substantially reduced the fidelity of
cormorants to roost sites (e.g., 11
percent of birds returned to the roost
within 48 hours versus 81 percent at
control roosts). Compared to birds from
control roosts, birds from roosts that
were harassed tended to move long
distances between successive night
roosts (i.e., 0 and 26 km, respectively)
and travelled further to feed (i.e., 22 and
31 km, respectively). Ninety-six percent
of the birds that roosted in the interior
Delta foraged there the next day
compared to only 7 percent of birds that
roosted along the Mississippi River, and
catfish comprised 80 percent of the diet
of birds from Delta roosts versus 20
percent of the diet of birds from river
roosts. The evidence clearly shows that
the roost harassment efforts conducted
by WS in conjunction with commercial
fish farmers has been successful in
dispersing roosting cormorants away
from the immediate vicinity of
aquaculture facilities on the interior
Delta, and is an effective nonlethal
means for reducing cormorant damage
at catfish farms.

Wildlife Services contends that the
ability to shoot double-crested
cormorants at their night roosts in
conjunction with harassment would
make it much easier to disperse them
from such areas, and would probably
increase the effectiveness of the
technique (e.g., increased dispersal
distance, longer period of roost
abandonment). However, the Service is
not aware of any documented evidence
that the addition of lethal take would
significantly increase the efficacy of
roost harassment.

Roost dispersal/harassment efforts
such as those conducted on the
Mississippi Delta can continue unabated
under auspices of WS. The Service will
consider applications for depredation
permits for lethal take of double-crested
cormorants at roosts on a case-by-case
basis. The Service will also consider a
request for a depredation permit to take
cormorants at roost sites in conjunction



10556

Federal Register/Vol. 63, No. 42/Wednesday, March 4, 1998/Rules and Regulations

with a research study designed to
determine if lethal take significantly
increases the effectiveness of roost
harassment.

Issue 3: Conflicting comments were
received on the geographical focus of
the depredation order. Aquaculturists
requested that the geographical extent of
the order be expanded, citing actual or
potential problems in States (e.g.,
western U.S.) not covered by the
proposed rule. Environmentalists noted
a lack of documented evidence of
problems in some of the geographical
areas (e.g., northcentral and
northeastern U.S.) included in the
proposed rule.

Service Response: In the proposed
rule, the Service proposed that the
action be applicable to 32 States in the
eastern U.S. Based on the public
comments received, the Service re-
evaluated the need for a depredation
order based on documented evidence of
the magnitude of the problems that
double-crested cormorants posed to
commercial aquaculture in individual
States.

The Service concludes that double-
crested cormorants pose significant
problems to the commercial aquaculture
industry in the following 12 States in
the southcentral and southeastern U.S.:
Alabama, Arkansas, Florida, Georgia,
Kentucky, Louisiana, Mississippi, North
Carolina, Oklahoma, South Carolina,
Tennessee, and Texas. This finding is
based on the following lines of
evidence: (1) Existing commercial
catfish industry is sizeable, with
predicted continued growth; (2) sizeable
populations of migrant or wintering
double-crested cormorants, with
predicted continued growth; (3)
documented evidence of economic
losses due to cormorant predation on
catfish (Stickley and Andrews 1989,
Brugger 1995, Glahn and Brugger 1995,
Simmonds et al. 1995); (4) history of
issuing aquaculture depredation permits
to take substantial numbers of double-
crested cormorants (Coon et al. 1996);
(5) predicted increase in conflicts
between catfish industry and
cormorants due to projected expansion
of industry and growth of cormorant
population; and (6) potential conflicts
between cormorants and other
aquaculture industries, including
baitfish, ornamental fish, and tilapia
(Bivings et al. 1989).

The Service also finds that double-
crested cormorants pose significant
problems to the commercial aquaculture
industry in the State of Minnesota.
Within the northcentral region of the
U.S. (encompassing eight States),
Minnesota accounts for 67 percent of all
aquaculture depredation permits issued,

93 percent of all cormorants reported
taken, and 82 percent of all economic
losses claimed. A total of $388,750 in
losses due to double-crested cormorant
predation was claimed by Minnesota
aquaculturists in 1997. Most of the
aquaculture conflicts with cormorants
in Minnesota involve the baitfish
industry, although a variety of other
stocks are also involved (U.S. Fish and
Wildlife Service, unpubl. data).

Individual aquaculture depredation
permits will still be available on a case-
by-case basis for dealing with damages
caused by cormorants at commercial
aquaculture facilities in States not
covered by the depredation order. The
Service will also consider adding
additional States to the depredation
order upon receipt of evidence that
double-crested cormorants are
responsible for significant economic
losses at aquaculture facilities.

Issue 4: Wildlife Services thought that
it was excessive and burdensome to
require aquaculturists to contact one of
its State offices to obtain certification of
non-lethal harassment activities prior to
implementing lethal control activities
under the depredation order.

Service Response: Prior to
implementing the lethal control
activities authorized by this rule, an
aquaculturist must obtain a statement
from WS certifying that his or her
facility has a cormorant depredation
problem and that lethal take of
cormorants is necessary to supplement
existing non-lethal harassment efforts.
This requirement does not differ
substantially from the certification
statement that the Service requires
before issuing a depredation permit. The
Service considers this a reasonable and
prudent measure that will help to
ensure that (1) the privileges and
purposes of the depredation order are
not abused; and (2) non-lethal
harassment remains an essential part of
integrated cormorant management
activities at aquaculture facilities.

Issue 5: Both aquaculturists and
environmentalists stressed the need for
an accurate system for documenting the
number of cormorants taken under the
depredation order, and several
environmental organizations
recommended that the reporting
requirements be strengthened.

Service Response: The rule requires
that any person exercising the privileges
of the depredation order must keep and
maintain a monthly log recording the
date and number of all birds killed each
month under this authorization, that the
log must be maintained for a period of
three years (and that three previous
years of takings must be maintained at
all times thereafter), and that the log be

made available to Federal and State
wildlife enforcement officers upon
request. Any mandated reporting
requirement would be difficult to
enforce, and the submitted information
difficult to interpret due to non-
reporting bias. The Service intends to
supplement the monthly log of
cormorants shot with phone or mail
surveys of a stratified random sample of
aquaculturists. This survey is
anticipated to provide more reliable and
useful information on levels of take than
reports submitted by individual
aquaculturists. These surveys are also
subject to OMB approval under the
Paperwork Reduction Act of 1995.

Issue 6: Aquaculturists indicated a
desire for a provision to allow the
unintentional (or “‘incidental’) take of
similar species, while environmentalists
pointed out that any such take would be
a potential problem.

Service Response: Control actions
taken under this order can be effectively
implemented without killing other
species of birds. Therefore,
authorization to take is limited to
double-crested cormorants. To the
extent a person takes a bird or birds
other than double-crested cormorants, it
is a violation of the MBTA. In that
event, the Service will exercise its
discretion in determining what
enforcement action, if any, is
appropriate.

The Service will attempt to minimize
the unintentional take of non-target
species by (1) restricting shooting to
daylight hours; and (2) working with
WS and nongovernmental organizations
to develop educational identification
materials.

Issue 7: Aquaculturists interpreted the
proposed rule as applying only to the
owners of aquaculture facilities, which
would make on-site implementation of
the depredation order much more
restrictive than that of existing
depredation permits.

Service Response: The rule was
intended to be applicable to
landowners, operators, and tenants
actually engaged in the production of
commercial freshwater aquaculture
stocks (plus their employees or agents).
The wording of the depredation order
has been changed to more accurately
reflect this fact.

Issue 8: Many aquaculturists
suggested that the depredation order be
expanded to include other species of
fish-eating birds, such as egrets and
herons, that cause damage at
aquaculture facilities.

Service Response: Of the
approximately 46 species of fish-eating
waterbirds that occur in freshwater
habitats of the contiguous U.S., the
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double-crested cormorant is by far the
greatest economic threat to commercial
aquaculture because of its abundant and
increasing population, its attraction to
certain types of aquaculture facilities, its
habit of foraging in large flocks, and its
ability to consume large quantities of
fish daily (i.e., about 320 grams, or 0.7
pounds). This is reflected in the
distribution of aquaculture depredation
permits over the past decade.
Nationwide, double-crested cormorants
have accounted for about 57 percent of
the individual birds of all species
reported taken under aquaculture
depredation permits annually; this
species is an even greater problem in the
southcentral and southeastern U.S.,
where it has represented about 65
percent of all individuals taken at
aquaculture facilities.

Other species frequently cited as
causing damage at aquaculture facilities
include the great blue heron (Ardea
herodias), great egret (Casmerodias
albus), and black-crowned night-heron
(Nycticorax nycticorax). Based on a
review of the available information, the
Service does not believe that inclusion
of these or any other species of fish-
eating birds in the depredation order is
warranted at this time. Individual
depredation permits will still be
available on a case-by-case basis for
dealing with damages caused by other
species of fish-eating birds.

Thus, while aquaculturists may take
unlimited numbers of double-crested
cormorants under the depredation order
without need of a permit, they will still
be required to obtain a depredation
permit to take any other species that
may be causing economic damages.

Issue 9: Aquaculturists noted that a
prohibition against removing dead
cormorants from the aquaculture facility
at which they were killed would present
logistical and potential health problems.

Service Response: The Service
reviewed this issue and found no valid
reason for prohibiting off-site disposal
of carcasses. The depredation order has
been reworded to allow both on-site and
off-site burial or incineration of dead
cormorants.

Issue 10: Many respondents in the
aquaculture community felt that State
agencies should have more authority in
the management of aquaculture-
cormorant depredation conflicts.

Service Response: There is a long
tradition of Federal-State cooperation in
the management of migratory bird
populations. Typically, the Service
issues broad regulatory guidelines (such
as this rule) while individual States
retain the authority to implement
regulations that are more, but not less,
strict than the Federal regulations. In

this regard, it is important to note that
the depredation order does not
authorize the killing of cormorants
contrary to the laws or regulations of
any State, and that the privileges of the
depredation order may not be exercised
unless the person possesses any
appropriate State permits that may be
required. The Service is committed to
working closely with State (as well as
other Federal) agencies in developing
and implementing long-term solutions
to the aquaculture-cormorant problem.

Issue 11: Widespread population
management of the double-crested
cormorant, including actions on the
breeding grounds, was advocated by
aquaculturists and WS to reduce the
size of the North American population.

Service Response: A widespread,
coordinated effort to reduce the
cormorant population would be
extremely labor-intensive and
expensive, with little likelihood of long-
term success. Furthermore, there is no
guarantee that regional reductions in
cormorant populations would reduce
impacts at individual aquaculture
facilities. The purpose of the
depredation order is to provide
individual aquaculturists an
opportunity to deal with site-specific
cormorant depredation problems in a
timely and effective fashion, not to
achieve a broadscale reduction in the
continental double-crested cormorant
population.

Issue 12: Aquaculturists noted that
methods of lethal take other than
shooting (such as netting and traps) may
be effective in Kkilling cormorants, and
that such methods should be authorized
in the depredation order.

Service Response: To the Service’s
knowledge, shooting with firearms has
been the only method employed for the
lethal take of cormorants in aquaculture
settings. In the event that other effective
and safe methods of taking cormorants
are developed, the Service will consider
adding these to the depredation order.

Issue 13: Aquaculturists requested
authorization to use decoys,
vocalizations, and other lures to bring
cormorants into closer gun range.

Service Response: Anything that
makes it easier to kill depredating
double-crested cormorants by bringing
them into closer range is considered
beneficial to the purposes of the
depredation order. Consequently,
language has been inserted allowing the
use of such devices.

The intent of this provision is not to
lure cormorants onto aquaculture
facilities from the surrounding
landscape (which would clearly be
counter-productive), but to make it
easier to shoot birds that are already

present and committing or about to
commit depredations on fish stocks.

Issue 14: Some aquaculturists
suggested that the depredation order be
expanded to include mariculture
facilities located in brackish and
saltwater situations.

Service Response: In the past decade,
the Service has issued a very limited
number of cormorant depredation
permits to mariculture operations. The
problems caused by cormorants to
mariculture facilities are not well
documented, and are not deemed to be
of sufficient magnitude to warrant their
inclusion in the depredation order at
this time. Mariculture operators
experiencing significant problems due
to cormorant predation can still apply
for individual depredation permits.

Issue 15: Efforts should be made to
monitor the numbers of cormorants
taken under the depredation order, as
well as trends in cormorant populations.

Service Response: In addition to
gathering information on the numbers of
cormorants shot (see response to Issue
5), the Service intends to monitor
potential impacts of the depredation
order on regional and continental
cormorant populations by means of: (a)
Breeding Bird Survey and Christmas
Bird Count trend data; (b) breeding
colony survey data; (c) counts of
cormorants on waterfowl breeding pairs
surveys; and (d) analysis of band
recovery data.

Issue 16: The National Audubon
Society et al. and other environmental
groups argued that non-lethal control
techniques were effective in alleviating
conflicts between cormorants and
commercial aquaculture and should
remain a high priority, while also
expressing concern that the depredation
order would effectively discourage
aquaculturists from investing in non-
lethal, long-term solutions to
depredation.

Service Response: The Service has
long recognized non-lethal control as
the preferred alternative for dealing
with cormorant damage complaints
(Trapp et al. 1995), as has WS (Accord
1995). Of the many non-lethal
(exclusionary and frightening) devices
tested over the last decade, none has
proven totally effective in deterring
cormorants from aquaculture facilities.
Typically, birds learn to avoid or ignore
these devices in a relatively short period
of time through habituation. Some form
of behavioral reinforcement (such as
limited lethal take) helps to reinforce
and prolong the effectiveness of non-
lethal deterrents. In reality, then, the
take of limited numbers of birds will
always have to be considered as a viable
option in an effective, integrated
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strategy for minimizing the deleterious
effects of cormorants on aquaculture.

The depredation order does not
absolve aquaculturists from the
responsibility of employing non-lethal
techniques (see response to Issue 4);
rather, it simply provides them with
another tool for application in an
integrated management approach
designed to reduce problems caused by
cormorants at their facilities.

The Service believes that the
aquaculture industry shares
responsibility for alleviating bird
depredation problems and that the
industry should aggressively promote:
(1) The design of new facilities (and the
retrofitting of old ones where
economically feasible) that exclude or
repel cormorants; and (2) the use of
nonlethal deterrents.

The Service also encourages WS to
continue an aggressive research effort to
develop effective nonlethal means of
alleviating bird depredation problems in
aquaculture.

Issue 17: The Ornithological Council
and other scientific and environmental
groups stated their opinion that there is
very little good scientific data and no
consensus on the extent and magnitude
of the cormorant predation problem at
commercial fish ponds.

Service Response: The Service
believes that an objective review of the
available scientific information (as
presented in the SUPPLEMENTARY
INFORMATION section) provides an
accurate indication of the actual and
potential problems caused by
cormorants at commercial agquaculture
facilities, as well as reliable figures on
the magnitude of economic losses. In
reviewing Foraging Behavior of the
Double-crested Cormorant at
Aquaculture Facilities, the Service
synthesized data from 17 peer-reviewed
scientific papers to summarize what is
currently known about daily movements
and activity budgets, feeding rates, diet
composition, prey size, prey
preferences, and daily food
consumption rates. This information
provides the basic background for
understanding the nature of potential
interactions between cormorants and
aquaculture.

In assessing Impacts of Double-crested
Cormorants on Aquaculture, the Service
provided synopses of 12 peer-reviewed
scientific papers that furnished
information of a quantitative nature on
actual or potential impacts. For the
catfish industry, economic losses in the
Mississippi Delta have been calculated
by different methods as about 3 percent
of total sales (Stickley and Andrews
1989) or about 4 percent of the
estimated standing crop (Glahn and

Brugger 1995), and in Oklahoma as
about 3-7 percent of sales (Simmonds et
al. 1995). It is important to recognize
that these are average values.
Cormorants rarely are distributed evenly
over a given region, but rather tend to
be highly clumped or localized. Thus,
economic losses also tend to be
clumped or localized, with a minority of
growers suffering a majority of losses in
a given year. Since the distribution and
severity of economic losses is
unpredictable from year to year, it is
prudent to provide all aquaculture
producers in the affected States an
opportunity to avail themselves of the
privileges of the depredation order.

The Service finds no reason to
question the validity or conclusions of
the scientific studies that it has
reviewed, but acknowledges that others
might interpret the same data
differently. Although it agrees that
better scientific information is always
desirable, the Service must make
management decisions using the best
information available while relying on
accepted ecological and wildlife
management principles. The Service
will continue to review new scientific
studies documenting the impacts of
double-crested cormorants on
commercial aquaculture stocks as they
become available.

Issue 18: The proposed action
appeared to be an application for
recreational hunting to Animal People,
who viewed it as a pretext to kill
double-crested cormorants for sport and
revenge, not because they are genuinely
a threat or problem.

Service Response: The Service is not
establishing a recreational hunting
program. Depredation orders are an
established method for dealing with
situations in which migratory birds are
causing significant damage to human
interests. Damages to freshwater
commercial aquaculture stocks due to
cormorant predation have been well
documented in the scientific literature
(see response to Issue 17).

A decision to propose establishment
of a depredation order was made only
after: (1) determining that there was
documented scientific evidence that
cormorants were indeed a source of
severe economic losses at aquaculture
facilities; and (2) evaluating 12 different
potential management options for
reducing the problem (U.S. Fish and
Wildlife Service 1997). The depredation
order was determined to be the best
alternative. The depredation order
authorizes the take of double-crested
cormorants, under limited conditions,
for the express purpose of reducing
economic impacts to aquaculture
facilities. This rule will allow

aquaculturists to shoot cormorants not
for fun, but because they are causing
damage to commercial fish stocks.

Issue 19: Many environmental groups
believed that aquaculturists should
modify their ponds to incorporate the
use of physical barriers and other
exclusionary devices to reduce the
impacts of double-crested cormorants
on fish stocks.

Service Response: This would be an
ideal situation if economically feasible.
But the reality is that requiring
aquaculturists to retrofit existing ponds
to accommodate physical barriers and
other exclusionary devices would create
an economic hardship for small
businesses and local economies.
Nevertheless, the Service encourages the
aquaculture industry to aggressively
promote the design of new facilities
(and the retrofitting of old ones where
economically cost-effective) that
exclude or repel cormorants.

Issue 20: Concern was expressed by
one environmental group that the
depredation order would allow an
aquaculturist to implement lethal
control of cormorants regardless of
whether or not they are a persistent
threat and without having to
demonstrate economic impacts due to
cormorant predation.

Service Response: The proposed rule
and the Environmental Assessment
(U.S. Fish and Wildlife Service, 1997)
established that double-crested
cormorants can cause severe damage at
aquaculture facilities under certain
circumstances, and that lethal take (in
conjunction with a suite of non-lethal
harassment techniques) was an
appropriate depredation control action.
The depredation order merely provides
individual aquaculturists the
opportunity to deal with site-specific
cormorant depredation problems in a
timely and effective manner.

Issue 21: The National Audubon
Society et al. and others stated that the
proposed action does not acknowledge
the seasonal nature of cormorant
depredation problems, and suggested
that authority to take cormorants should
be limited to those months when
depredation is most common.

Service Response: The intent of the
depredation order is to give
aquaculturists the flexibility to take
double-crested cormorants whenever
they are present at their facilities and
committing or about to commit
depredations on fish stocks. The Service
anticipates that the take of depredating
cormorants at aquaculture facilities will
be self-limiting and directly related to
the numbers of birds present (e.g.,
catfish producers in the southcentral
and southeastern U.S. will take birds
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primarily in the winter months, and
baitfish producers in Minnesota will
take birds primarily in the summer
months). Thus, while the Service
acknowledges the seasonal nature of
cormorant depredation problems, it
does not believe that seasonal
restrictions are necessary.

Issue 22: The creation of a
depredation order for the double-crested
cormorant establishes a dangerous
precedent for other bird species and is
contrary to the purposes of the
Migratory Bird Treaty Act.

Service Response: The MBTA
provides strong measures for the
protection and conservation of
migratory birds, while at the same time
providing opportunities for people to
use the migratory bird resource for
sport, recreation, and scientific
endeavors. The MBTA also provides
considerable flexibility for dealing with
situations where birds may come into
conflict with human interests, such as
the aquaculture-cormorant situation
(Trapp et al. 1995).

Depredation orders have been in place
for various species of migratory birds
since at least 1974. Brief descriptions of
each of the existing depredation orders
authorizing take of designated species
without need of a Federal permit follow:

Blackbirds (Agelaius spp., Euphagus
spp., Xanthocephalus xanthocephalus),
cowbirds (Molothrus spp.), grackles
(Quiscalus spp.), crows (Corvus
brachyrhynchus, C. caurinus, C.
ossifragus), and magpies (Pica spp.)
“when found committing or about to
commit depredations upon ornamental
or shade trees, agricultural crops,
livestock, or wildlife, or when
concentrated in such numbers and
manner as to constitute a health hazard
or other nuisance” (50 CFR 21.43).

Horned larks (Eremophila alpestris);
golden-crowned, white-crowned, and
other crowned sparrows (Zonotrichia
spp); and house finches (Carpodacus
mexicanus) “when seriously injurious
to agriculture or other interests” in
California (50 CFR 21.44).

Purple gallinules (Porphyrula
martinica) ‘‘when found committing or
about to commit serious depredations to
growing rice crops” in Louisiana (50
CFR 21.45).

Scrub jays (western scrub-jays,
Aphelocoma californica) and Steller’s
jays (Cyanocitta stelleri) “when found
committing or about to commit serious
depredations to nut crops” in
Washington and Oregon (50 CFR 21.46).

Issue 23: Several organizations and
individuals questioned why the current
procedure of issuing individual
depredation permits to aguaculturists

experiencing problems with cormorants
was not adequate.

Service Response: Because of the
administrative procedures involved in
the issuance of permits, there may be lag
time of several weeks between an
aquaculturist’s request for a permit and
his or her receipt of a permit authorizing
lethal take; in the interim, cormorant
depredations can result in significant
economic losses. The depredation order
will allow aquaculturists to employ
lethal take as soon as it becomes
apparent that cormorant depredation is
a problem.

Issue 24: The Ornithological Council
expressed concern that the estimated
take of 92,000 double-crested
cormorants annually was *‘way too
high,” as it could represent a
tremendous proportion of the North
American population.

Service Response: The figure of
92,400 cormorants published in the
proposed rule was a calculation of the
potential maximum harvest, and was
presented as a worst-case scenario. The
Service estimates that adult and juvenile
cormorants will be taken in proportion
to their occurrence in the population,
and that the annual take will never
exceed 10 percent of the total
population. Enactment of the
depredation order is expected to result
in only a modest increase in the number
of depredating cormorants killed at
aquaculture facilities under depredation
permits (e.g., about 10,900 birds
currently reported killed annually in the
13 affected States), and is not likely to
have a detrimental impact on the
population.

Cormorants are difficult to Kill in
large numbers, as indicated by one
study (Hess 1994) in which investigators
were able to kill only 11.6 percent of the
number authorized (2,500) over a 19-
week period. From 1989-1995,
aquaculturists in the southeastern U.S.
reported taking only about 65 percent of
the cormorants that they had been
authorized to take (Coon et al. 1996).
Impacts of the depredation order on
double-crested cormorants will be
monitored by reviewing several
independent sets of data (see responses
to Issues 5 and 15).

Issue 25: The Wisconsin Society for
Ornithology and others pointed out the
value of bird band recovery information.

Service Response: Substantial
numbers of double-crested cormorants
have been banded on their breeding
grounds. Recoveries of banded birds at
aquaculture facilities provides valuable
scientific information on the origin of
birds causing depredation problems,
and are potentially useful for
documenting effects of the depredation

order on cormorants. Aquaculturists
will be encouraged to submit band
recovery information to the Bird
Banding Laboratory via its toll-free
telephone number.

Issue 26: The Arkansas Game and
Fish Commission and several other
respondents recommended that non-
toxic shot be required for use in all
control efforts using shotguns.

Service Response: The Service agrees,
and language requiring the use of
nontoxic shot has been included in the
depredation order.

The detrimental impacts of lead shot
on waterfowl and non-target species
such as bald eagles (Haliaeetus
leucocephalus), as well as secondary
impacts on the environment, are well-
documented (U.S. Fish and Wildlife
Service, 1986). Based on this evidence,
the Service adopted regulations (50 CFR
20.108) in 1991 requiring the use of
nontoxic shot for hunting waterfowl,
coots, and certain other species
throughout the U.S. Recent studies (e.g.,
Locke et al. 1991, DeStefano et al. 1992,
Elliott et al. 1992, Blus 1994, Daury et
al. 1994, and Franson and Hereford
1994) further document lead poisoning
in a variety of migratory bird species
due to the ingestion of spent lead shot.

Holders of aquaculture depredation
permits in Minnesota have been
required to use steel shot since 1989,
while permittees in the southeastern
U.S. have not heretofore been required
to use nontoxic shot. Beginning in 1998,
all aquaculture depredation permits
issued by the Service will require the
use of nontoxic shot. As producers of
commodity products marketed for
human consumption, aquaculturists
have a vested interest in maintaining
high environmental quality standards
on their facilities.

The 30-day delay between publication
of this final rule and its effective date is
provided by the Administrative
Procedures Act (5 U.S.C. 553(d)). March
is a critical time for the fish farmers as
the cormorants congregate heavily in the
areas in question feeding in preparation
for the Spring migration north. Since
this a peak depredation time on catfish,
the Service is providing relief to the
farmers by allowing a streamlined
process of dealing with cormorant
depredation. Further, the Service has
been directed to move on this issue by
report language from the House and
Senate dated October 22, 1997,
mandating that the Service effectively
respond to this issue by January 1, 1998.
Therefore, the Service believes good
cause exists to waive the 30-day
effective date.
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National Environmental Policy Act

In accordance with the National
Environmental Policy Act of 1969, the
Service prepared an Environmental
Assessment, and issued a Finding of No
Significant Impact. Copies of these
documents are available from the Chief,
Office of Migratory Bird Management,
U.S. Fish and Wildlife Service, 4401
North Fairfax Drive, ms 634-ARLSQ,
Arlington, VA 22203.

Endangered Species Act Consideration

A consultation was conducted to
ensure that actions conducted in
accordance with the depredation order
will not likely jeopardize the continued
existence of endangered or threatened
species or result in the destruction or
adverse modification of their critical
habitat. Findings from this consultation
are included in a biological opinion,
which is available for public inspection
at the address indicated under the
caption ADDRESSES.

Regulatory Flexibility Act, Executive
Order (E.O.) 12866 and Paperwork
Reduction Act

Based on the economic impacts
discussed in “Impact of Double-crested
Cormorants on Aquaculture,” the
Service determined under the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601 et seq.) that this rule would
not have a significant effect on a
substantial number of small entities,
which include businesses, organizations
and governmental jurisdictions. This
rule was reviewed by the Office of
Management and Budget under E.O.
12866.

The Service examined the rule under
the Paperwork Reduction Act of 1995
and found that it does contain
information collection requirements.
OMB has issued the following
emergency information collection
number 1018-0087, which expires
August 31, 1998. Information collection
is required to better enable the Service
to assess the benefits of the depredation
order on aquaculturists and to assess
impacts to the double-crested cormorant
population. Burden hours to
aquaculturists are calculated as follows:
An average of 41 birds may be taken by
each of some 2,200 aquculturists per
season. An estimated total of 800 hours
will be required to keep and maintain
the monthly logs, and produce the logs
for inspection, yielding an average of 22
minutes per aquaculturists per year.

Unfunded Mandates

The Service has determined and
certifies, in compliance with the
requirements of the Unfunded Mandates
Act, 2 U.S.C. 1502 et seq., that this rule

will not impose a cost of $100 million
or more in any given year on local or
State government or private entities.

Civil Justice Reform—Executive Order
12988

The Department, in promulgating this
rule, has determined that these
regulations meet the applicable
standards found in Sections 3(a) and
3(b)(2) of Executive Order 12988.

References Cited

A complete list of all references cited
herein is available upon request from
John L. Trapp, Office of Migratory Bird
Management, U.S. Fish and Wildlife
Service, 4401 North Fairfax Drive, ms
634—-ARLSQ, Arlington, Virginia 22203.

Author

The primary author of this rule is
John L. Trapp, Office of Migratory Bird
Management.

List of Subjects in 50 CFR Part 21

Exports, Hunting, Imports, Reporting
and recordkeeping requirements,
Transportation, Wildlife.

Regulation Promulgation

Accordingly, the Service hereby
amends part 21, Subpart D, of
subchapter B, chapter I, title 50 of the
Code of Federal Regulations, as set forth
below:

PART 21—[AMENDED]

1. The authority citation for part 21
continues to read as follows:

Authority: Pub. L. 95-616, 92 Stat. 3112
(16 U.S.C. 712(2)).

2. Section 21.47 is added to Subpart
D to read as follows:

SUBPART D—CONTROL OF
DEPREDATING BIRDS

* * * * *

§21.47 Depredation order for double-

crested cormorants at aquaculture facilities.

The Service examined the rule under
the Paperwork Reduction Act of 1995
and found that it does contain
information collection requirements.
OMB has issued the following
emergency information collection
number, 1018-0097, which expires on
August 31, 1998. Information collection
is required to better enable the Service
to assess the benefits of the depredation
order on aquaculturists and to assess
impacts to the double-crested cormorant
population. Burden hours to
aquaculturists are calculated as follows:
an average of 41 birds may be taken by
each of some 2,200 aquculturists per
season. An estimated total of 800 hours

will be required to keep and maintain
the monthly logs, and produce the logs
for inspection, yielding an average of 22
minutes per aquaculturists per year.
Landowners, operators, and tenants
actually engaged in the production of
commercial freshwater aquaculture
stocks (or their employees or agents) in
the States of Alabama, Arkansas,
Florida, Georgia, Kentucky, Louisiana,
Minnesota, Mississippi, North Carolina,
Oklahoma, South Carolina, Tennessee,
and Texas may, without a Federal
permit, take double-crested cormorants
(Phalacrocorax auritus) when found
committing or about to commit
depredations to aquaculture stocks on
the premises used for the production of
such stocks: Provided that:

(a) Double-crested cormorants may be
taken by shooting during daylight hours
only, and only when necessary to
protect freshwater commercial
aquaculture and State-operated hatchery
stocks from depredation; none of the
birds so taken may be sold; and all dead
birds must be buried or incinerated,
except that any specimens needed for
scientific purposes as determined by the
Director must not be destroyed, and
information on birds carrying metal leg
bands may be submitted to the Bird
Banding Laboratory by means of a toll-
free telephone number at 1-800-327—
BAND (or 2263).

(b) Double-crested cormorants may be
shot at freshwater commercial
aquaculture facilities or State-operated
hatcheries only in conjunction with an
established non-lethal harassment
program as certified by officials of the
Wildlife Services’ program of the U.S.
Department of Agriculture’s Animal and
Plant Health Inspection Service.

(c) Double-crested cormorants may be
taken with firearms only within the
boundaries of freshwater commercial
aquaculture facilities or State-operated
hatcheries, and persons using shotguns
are required to use nontoxic shot.

(d) Persons operating under the
provisions of this section may use
decoys, taped calls, or other devices to
lure birds committing or about to
commit depredations within gun range.

(e) Any person exercising the
privileges of this section must keep and
maintain a log recording the date and
number of all birds killed each month
under this authorization, that the log
must be maintained for a period of three
years (and that three previous years of
takings must be maintained at all times
thereafter), that the log and any related
records be made available to Federal or
State wildlife enforcement officers upon
request during normal business hours.

(f) Nothing in this section authorizes
the killing of double-crested cormorants
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contrary to the laws or regulations of
any State, and none of the privileges of
this section may be exercised unless the
person possesses the appropriate State
permits, when required; nor the Kkilling
of any migratory bird species other than
double-crested cormorants when
committing or about to commit
depredations to aquaculture stocks.

(9) The authority granted in this
section will automatically expire on
April 30, 2005, unless revoked or
specifically extended prior to that date.

Dated: January 30, 1998.
Donald J. Barry,

Acting Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 98-5485 Filed 3-3-98; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622

[Docket No. 970606131-8033-02; I.D.
041497C]

RIN 0648—-AG25

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Coastal
Migratory Pelagic Resources of the
Gulf of Mexico and South Atlantic;
Amendment 8

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement the approved measures in
Amendment 8 to the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and South Atlantic (FMP).
These measures revise the earned
income requirement for a commercial
vessel permit for king or Spanish
mackerel, establish a moratorium on the
issuance of commercial vessel permits
for king mackerel, extend the
management area for cobia to include
the exclusive economic zone (EEZ) off
the states of Virginia through New York,
specify allowable gear in the fisheries
for coastal migratory pelagic resources,
allow the retention of up to five cut-off
king mackerel in excess of an applicable
commercial trip limit, and add to the
management measures that may be
established or modified by the FMP’s
framework procedure. In addition,
NMFS clarifies that a Federal vessel
permit is not required for the use of a

sea bass pot north of Cape Hatteras, NC;
clarifies what constitutes commercial
fishing for the purpose of obtaining a
commercial vessel permit; revises the
definition of *‘charter vessel’ to conform
to a new definition of charter fishing in
the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act); and makes
explicit the authority of NMFS to
reopen a fishery that has been closed
prematurely, i.e., prior to a quota having
been reached. The intended effects of
this rule are to protect king and Spanish
mackerel from overfishing and maintain
healthy stocks while still allowing
catches by important commercial and
recreational fisheries and to clarify and
correct the regulations.

DATES: This rule is effective April 3,
1998, except that changes to §622.4 are
effective March 4, 1998.

ADDRESSES: Copies of the final
regulatory flexibility analysis (FRFA)
may be obtained from the Southeast
Regional Office, NMFS, 9721 Executive
Center Drive N., St. Petersburg, FL
33702.

Comments regarding the collection-of-
information requirements contained in
this rule should be sent to Edward E.
Burgess, Southeast Regional Office,
NMFS, 9721 Executive Center Drive N.,
St. Petersburg, FL 33702, and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington, DC 20503
(Attention: NOAA Desk Officer).

FOR FURTHER INFORMATION CONTACT:
Mark Godcharles, 813-570-5305.

SUPPLEMENTARY INFORMATION: The
fisheries for coastal migratory pelagic
resources are managed under the FMP.
The FMP was prepared jointly by the
Gulf of Mexico Fishery Management
Council and the South Atlantic Fishery
Management Council (Councils) and is
implemented under the authority of the
Magnuson-Stevens Act by regulations at
50 CFR part 622.

On June 23, 1997, NMFS published a
proposed rule to implement the
measures in Amendment 8 and
additional measures proposed by NMFS
(62 FR 33800). The background and
rationale for those measures are
contained in the preamble to the
proposed rule and are not repeated here.
OnJuly 23, 1997, NMFS partially
approved Amendment 8. Two measures
were not approved, namely, the removal
of the current prohibition on the use of
a drift gillnet in a directed fishery for
coastal migratory pelagic fish north of
Cape Lookout, NC, and revisions of the
FMP’s definitions of overfishing and
overfished.

Drift Gillnets in Directed Fisheries
North of Cape Lookout

NMFS disapproved the proposal to
authorize the use of drift gillnets in
directed fisheries for coastal migratory
pelagic species north of Cape Lookout,
NC, because Amendment 8 does not
contain any rationale for such use.
Specifically, Amendment 8 describes
neither impacts on existing harvesters
under the current prohibition on the use
of this gear nor any benefits that would
result from approving its use. Under
section 303(a)(1) of the Magnuson-
Stevens Act, an FMP must contain,
among other things, the conservation
and management measures that are
necessary and appropriate for the
conservation and management of the
fishery. In addition, E.O. 12866 specifies
that NMFS should promulgate only
such regulations that are required by
law, necessary to interpret the law, or
are made necessary by compelling
public need and must base its decisions
regarding appropriate regulations on the
best reasonably obtainable information
concerning the need for, and
consequences of, the intended
regulations. Finally, the Administrative
Procedure Act requires NMFS to
incorporate in a final rulemaking a
concise statement of its basis and
purpose. Lacking information on the
need for and consequences of the
proposal to authorize the use of drift
gillnets in directed fisheries for coastal
migratory pelagic species north of Cape
Lookout, NC, NMFS disapproved this
measure.

Definitions of Overfishing and
Overfished

NMFS disapproved the revised FMP
definitions of overfishing/overfished for
all coastal migratory pelagic species
because they were found to be
inconsistent with the Magnuson-Stevens
Act definitions of overfishing and
overfished, and with national standards
1 and 2. Specifically, reducing the
overfished threshold from 30 percent to
the 20 percent level of the spawning
potential ratio (SPR) would allow the
Councils to recommend a higher level of
fishing mortality, which could
jeopardize the capacity of the fisheries
to produce maximum sustainable yield
(MSY) on a continuing basis. Retention
of the overfished threshold at the 30
percent SPR level, in combination with
the Magnuson-Stevens Act mandate to
rebuild an overfished stock within a
definite time period if it falls below that
threshold, will provide a more risk-
averse management strategy for
attaining MSY on a continuing basis
than would be the case with the 20—
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percent SPR overfished threshold.
Currently, the Mackerel Stock
Assessment Panel’s best estimate of
MSY is 30 percent SPR, the FMP defines
long-term optimum yield (OY) as MSY,
and stock assessment scientists advise
that the best estimate of OY for
mackerels ranges between 30—percent
and 40—percent SPR. With disapproval
of the proposed overfishing/overfished
definitions, Gulf group king mackerel is
still considered to be overfished;
therefore, the rebuilding requirements of
section 304(e) of the Magnuson-Stevens
Act still apply to this stock.

Unauthorized Gear and Directed
Fishery

As used in this rule, unauthorized
gear is any gear not specifically
authorized in a directed fishery for a
species, migratory group, and/or
geographical area. “‘Directed fishery” is
not defined. Nevertheless, the
specification of authorized gear in a
“directed fishery” is included in this
rule as a statement of the Councils’
intent. Conformance with that intent
will be accomplished by enforcement of
the limitations on possession of species,
by migratory group and/or geographical
area, when specific unauthorized gear is
on board a vessel. For example, as
specified at §622.41(c)(2)(i), a vessel
with a long gillnet on board in the Gulf,
Mid-Atlantic, or South Atlantic EEZ
may not have on board any coastal
migratory pelagic fish. Specific
possession limitations at
§622.41(c)(2)(ii) and (iii) apply to
vessels with other unauthorized gear on
board in specified areas and/or for
species of migratory pelagic fish.

Comments and Responses

Ninety-nine individuals and two
government agencies provided written
comments on Amendment 8 and the
proposed rule. Comments in opposition
focused on the moratorium for issuing
new commercial permits for king
mackerel, the exclusion of gillnets as an
authorized gear for Atlantic group king
mackerel south of Cape Lookout, NC,
the restriction of the incidental catch by
unauthorized gear to the bag limit, the
revision of the earned income
qualifications to obtain vessel permits
for commercial king and Spanish
mackerel fishing, and the exclusion of
spearfishing gear as authorized gear in
the directed fishery for cobia.

About 75 percent of the responses
expressed support for Amendment 8.
Seventy-three individuals submitted
comments, mainly on form letters, that
supported the exclusion of gillnets as an
authorized gear for directed fishing for
Atlantic group king mackerel off the

Florida east coast. Implementation of
that measure, they believe, would
eliminate illegal drift gillnet fishing for
king mackerel occurring in that area. Six
commenters, including the Florida
Marine Fisheries Commission and the
U.S. Fish and Wildlife Service,
supported all proposals in Amendment
8. Two commenters each supported the
revised earned income requirements to
obtain commercial mackerel permits
and the allowance for five cut-off
(damaged) king mackerel above
established commercial trip limits.
Single responses were received from
individuals supporting provisions to
transfer king mackerel permits during
the moratorium, to restrict the
incidental catch of Atlantic group king
mackerel by unauthorized gear to the
bag limit, and to allow possession above
the commercial trip limits of five cut-off
(damaged) king mackerel. Specific
comments and NMFS responses are
discussed below.

Revised Earned Income Requirements

Comment: Three individuals opposed
revising the earned income requirement
for a commercial king or Spanish
mackerel permit because they would be
unable to qualify for a permit if the
revisions were approved.

Response: NMFS finds that increasing
the earned income requirement from 10
to 25 percent of earned income, or at
least $10,000, derived from sale of fish
or from charter fishing is necessary to
differentiate clearly between fishermen
subject to the bag limits and those
subject to the commercial quotas. Such
clarification is necessary to limit harvest
of commercial mackerel quotas to
fishermen who are primarily dependent
on commercial or charter fishing for
their livelihoods. Under the revised
earned income or gross sales
requirement, some fishermen who
currently qualify for permits based on
sales of small amounts of fish will be
unable to qualify for a commercial
permit and will be restricted to the bag
limits.

A recent analysis of commercial
mackerel permit files by NMFS
indicates that approximately 57 vessel
owners, or about 2 percent of the
commercial mackerel permit holders, do
not currently meet the revised earned
income requirement. However, if a
fisherman in the future meets the
revised earned income requirement, he
or she may apply for and obtain a
commercial Spanish mackerel permit
and may obtain a commercial king
mackerel permit if the moratorium
criteria are met.

Comment: One person commented
that the income requirement should be
50 percent of earned income.

Response: The Councils rejected, as
too restrictive, an alternative that would
have required at least 50 percent of
earned income, or $20,000, be derived
from sale of fish or from charter fishing
in 1 of the 3 calendar years preceding
the application to qualify for a
commercial vessel permit for king or
Spanish mackerel. Some long-time
commercial fishermen, faced with
increasingly restrictive state and Federal
fishing regulations, would have been
ineligible under that alternative.

Comment: One individual commented
that an exception to the income
requirements should be available to
fishermen over age 62 or to retirees.

Response: In Amendment 8, the
Councils considered an alternative that
would have grandfathered into the
fishery fishermen age 62 or older who
had held a mackerel permit for longer
than 10 years. However, that option also
had a minimum threshold income from
the sale of fish of $5,000. The Councils
rejected this alternative because some
part-time and recreational fishermen
would still be able to meet the
minimum threshold income level and,
thus, the desired reduction in the
number of current permit holders would
not have been realized. Under the
current regulations, no qualifying
income exceptions exist for fishermen
over age 62 or for retirees. Such actions
may be considered in future
amendments.

Moratorium on Commercial Permits for
King Mackerel

Comment: Eighteen commenters
opposed the use of the control date, i.e.,
October 16, 1995, to determine
eligibility for retaining a permit to
commercially fish for king mackerel
under the quotas. Most stated that
current permit holders should continue
to maintain their king mackerel permit
even if it was initially issued after the
control date. Some opposed the
provision that will allow individuals to
renew expired permits while those
currently holding permits that were
issued after October 16, 1995, will be
denied renewal opportunities. Several
stated that they did not apply for a
permit prior to the control date because
they fished only in Florida’s waters and
were unaware of the state regulations
specifying requirements for vessel
owners to hold a Federal mackerel
permit.

Response: NMFS approved the permit
moratorium as a necessary measure to
stabilize participation in the king
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mackerel fishery, to prevent speculative
entry and further increases in effort on
stocks that currently are undergoing
rebuilding, and to possibly reduce the
number of permitted vessels, while the
Councils consider a limited access
program. Further increases in
participation would be expected if
fishermen displaced from inshore
commercial fisheries by state
restrictions were not prevented from
entering offshore king mackerel fisheries
in the EEZ. Currently, Gulf group king
mackerel quotas are taken quickly in
areas where there are no trip limits, and
Gulf and Atlantic group king mackerel
quotas are taken by the end of the
season in areas where harvests are
controlled by trip limits. Any increase
in the number of harvesters would
hasten closures and negatively impact
traditional participants. Those losing
king mackerel permits under this
measure may still participate in king
mackerel fisheries up to 14 months after
the final rule is published. They may
also acquire a king mackerel permit
through the transfer provisions, and
most of them will likely retain their
commercial permits to fish under the
commercial Spanish mackerel quotas.

Permits to harvest king mackerel
commercially in the EEZ have been
required for the Gulf group king
mackerel since the implementation of
Amendment 1 in 1985 (50 FR 34840,
August 28, 1985) and for the Atlantic
group since the implementation of
seasonal framework adjustments in 1986
(51 FR 9659, March 20, 1986). To
possess more than the king mackerel bag
limit in state waters, Florida has
required a vessel to hold a Federal
mackerel permit since December 1985
for the Gulf migratory group and since
March 1987 for the Atlantic migratory
group.

Authorized Gear and Incidental Catch
Allowance for Unauthorized Gear

King Mackerel, Atlantic Migratory
Group

Comment: Four Florida gillnetters
opposed prohibiting directed gillnet
fishing for Atlantic group king mackerel
and restricting possession of that group
to the bag limit aboard a vessel using a
gillnet, particularly a shark drift gillnet
off the Florida east coast. They stated
that, as mackerel permit holders and
current fishery participants, they are
entitled to the commercial trip limit for
Atlantic group king mackerel, even if
using a gillnet.

Response: NMFS found the approved
measures for authorized gear and
incidental catch allowance for
unauthorized gear to be consistent with

the Magnuson-Stevens Act and other
applicable laws. The approved
authorized gear measures and incidental
catch allowances for gillnets should
clarify the Council’s intent and enhance
enforceability of the current regulations,
end harvest of coastal migratory pelagic
species with illegal driftnet gear, and
prevent gear conflicts. Nonetheless,
under the newly implemented and
existing regulations, no commercial
mackerel permit holders will be
excluded from harvesting king or
Spanish mackerel under the daily trip
limits as long as they use authorized
gear.

Fisheries information indicates that
directed fishing for Atlantic group king
mackerel with drift gillnets has
continued in the EEZ off the Florida east
coast after the gear was prohibited in
that fishery and in the fisheries for all
coastal migratory pelagic species on
April 13, 1990 (55 FR 14834, April 19,
1990). That regulatory action also
prohibited possession of coastal
migratory pelagic species on vessels
with a drift gillnet on board or a gillnet
with a float line longer than 1,000 yd
(914 m) that has fished in the Gulf, Mid-
Atlantic, or South Atlantic EEZ. Those
prohibitions, previously contained in
the regulations at 50 CFR 622.31(d),
remain in force and unaltered by this
action. To simplify references to a
gillnet with a float line length greater
than 1,000 yd (914 m), the term is now
defined in the regulations as ““long
gillnet.”

Cobia

Comment: One commenter expressed
concern that cobia could not be taken in
a directed fishery by spearfishing gear,
including powerheads, unless that gear
was added to the authorized gears for
cobia.

Response: Fishermen may continue to
use spearfishing gear, including
powerheads, in the EEZ to harvest cobia
under the provisions for incidental take,
i.e., the 2—fish per day possession limit,
except in the special management zones
in the South Atlantic where spearfishing
or use of a powerhead is not allowed.
The 2—fish per day harvest/possession
limit applies to both commercial and
recreational fishermen and does not
represent a change from current
regulations.

Miscellaneous

Comment 7: One fisherman
commented that the use of live bait and
chum to capture king mackerel should
be prohibited to save stocks.

Response: Restrictions on the type
and use of bait were not considered in

Amendment 8 but may be considered in
future amendments.

Comment 8: One commenter
expressed support for the authorized
gear proposals, provided that nets be
unauthorized gear for king mackerel,
Spanish mackerel, cero, and bluefish,
and that nets and longlines be
unauthorized gear for cobia, dolphin,
and little tunny.

Response: Approved authorized gear
measures in Amendment 8 will allow
the continued use of nets and surface
longlines in some coastal pelagic
fisheries. The Councils proposed the
gear changes to clarify their intent, to
prevent gear conflicts, and to enhance
enforceability by specifying possession
limits for incidental catch when gear not
authorized in directed fishing is on
board. The approved measures evidence
the Councils’ intent to allow continued
use of traditional gear. NMFS found the
measures to be consistent with the
Magnuson-Stevens Act, other applicable
law, and the FMP, and approved them.

NMPFS also approved a number of
Amendment 8’s revisions to the annual
FMP framework procedures for
adjusting management measures. One
authorizes the adjustment of gear
limitations that range from restrictions
to complete prohibition. The Councils
may use this modified framework
procedure in the future to revise
authorized gears for coastal migratory
pelagic species.

Changes from the Proposed Rule

To clarify that the definition of a long
gillnet includes all gillnets, either
attached or unattached to the bottom,
that have float lines that are more than
1,000 yd (914 m) in length, this final
rule revises the current definition of
drift gillnet by excluding a long gillnet.
Such exclusion is consistent with the
proposed and final rule’s definitions of
run-around gillnet and stab net.

As discussed above, this final rule
does not allow the use of a drift gillnet
north of Cape Lookout, NC, in a directed
fishery for coastal migratory pelagic
fish. Appropriate changes from the
proposed rule are made at
§622.41(c)(1)(i)(A), (c)(1)(iii), and
(©)()(vi). ) )

The proposed rule inadvertently did
not include the current prohibition on
the use of a drift gillnet in the Gulf EEZ
in a directed fishery for bluefish, cero,
dolphin, and little tunny. Amendment 8
does not change this prohibition.
Appropriate changes from the proposed
rule are made at §622.41(c)(1)(vii) and
(©)()(i), o

In §622.41(c)(2)(iii) and (iv), the
language is changed to clarify that bag
limits apply to persons aboard vessels,
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rather than to vessels. In addition,
§622.41(c)(2)(iv), the exception for the
possession of king mackerel in excess of
the bag limits, is restructured for ease of
understanding and revised to clarify
that (1) the exception applies to king
mackerel in the Gulf EEZ and to king
mackerel taken in the Gulf EEZ and
possessed in the Gulf—it does not apply
to king mackerel taken in the Gulf and
possessed in the South Atlantic EEZ,
and (2) the possession of king mackerel
remains subject to the king mackerel
closures and trip limits.

This final rule does not include the
revisions to § 622.34 that were in the
proposed rule. Those revisions, which
remove references to figures that are not
contained in the regulations in part 622,
have been made by another rulemaking.

Classification

The Regional Administrator,
Southeast Region, NMFS, with
concurrence by the Assistant
Administrator for Fisheries, NOAA,
determined that the approved measures
of Amendment 8 are necessary for the
conservation and management of the
fishery for coastal migratory pelagic
resources of the Gulf of Mexico and
South Atlantic, and that, with the
exception of those measures that were
disapproved, Amendment 8 is
consistent with the Magnuson-Stevens
Act and other applicable law.

This final rule has been determined to
be not significant for purposes of E.O.
12866.

The Councils prepared an initial
regulatory flexibility analysis (IRFA)
that described the impact the proposed
rule, if adopted, would have on small
entities. Based on the IRFA, NMFS
concluded that Amendment 8, if
approved and implemented through
final regulations, would have significant
economic impacts on a substantial
number of small entities. NMFS
considered the comments received on
Amendment 8 and the proposed rule
that relate to the IRFA, and the effects
of disapproval of two measures in
Amendment 8, discussed above, and
prepared an FRFA. Based on the FRFA,
NMFS concludes that the economic
impacts on small entities previously
identified in the IRFA remain
unchanged.

The few commenters who directly
addressed the conclusions of the IRFA
did not disagree with the findings but
stressed that they would be unfairly
treated by portions of the rule. In
particular, they opposed the use of the
October 16, 1995, control date and the
increased income requirement for
obtaining commercial vessel permits
because they would be excluded from

the commercial fishery by those
measures. (See Comments and
Responses, above.) These effects were
identified in the IRFA as bases for the
conclusion of significant economic
impacts on a substantial number of
small entities. Because no public
comments were received that disagreed
with the analysis or conclusions of the
IRFA and no additional information was
received that would change the analysis
or conclusions of the IRFA regarding the
impacts on small entities, the FRFA is
based on the IRFA without substantive
change. Copies of the FRFA are
available (see ADDRESSES). A summary
of the FRFA follows.

The approved management measures
contained in Amendment 8 are
necessary to assist in stock recovery,
address gear problems, provide a more
flexible and responsive regulatory
system, address increasing numbers of
participants in the fishery, and better
utilize information on stock
identification of migratory groups of
king mackerel when the information
becomes available.

Amendment 8 will affect most of the
approximately 3,906 vessels from
Atlantic and Gulf states (1,714 and
2,192 vessels, respectively) that have
permits to operate in the commercial
and/or charter mackerel fisheries in the
EEZ. No data are available that describe
the precise average or range of vessel
operating costs or annual gross
revenues. However, all are considered to
be small entities as defined by the Small
Business Administration. Regarding
changed or increased compliance costs
related to reporting and recordkeeping,
the proposed moratorium on
commercial permits will allow transfer
of permits with the vessel and these
transfers will be subject to a fee of $40
to cover administrative costs. Further,
increased costs may result from the
need to obtain a special permit for
conducting exempted fishing and to
submit special reports pursuant to
regulations contained in 50 CFR
600.745(b) and from the need to
convene a special assessment group,
however, these costs have not been
guantitatively estimated. The
requirement for special buoys on certain
gillnet gear will create a small level of
compliance costs. The requirements that
limit the types of commercial gear in the
fishery to the specified gear types will
have a compliance cost to the extent
that some fishermen currently may be
using non-conforming gear. Also, a
small additional burden will be
associated with providing fishery
information for obtaining a new permit.

Significant alternatives were
identified for most of the actions

proposed in Amendment 8. Maintaining
the status quo in certain allowable gear
would have resulted in no associated
compliance cost increases. However, the
status quo was rejected on the basis that
the alternatives would provide more
effective law enforcement. To counter
potential negative effects of reducing
innovation in gear types, a procedure is
available to allow the use of approved
experimental gear under special permit
and reporting requirements.
Alternatives were proposed for the
increased income requirements to
obtain a permit. The status quo would
have less of an effect on small entities
than the approved measure. The number
of owners whose vessels would no
longer be qualified for commercial
mackerel permits is estimated at 57.
This level of impact was deemed to be
acceptable because it is perceived that
most of the people potentially impacted
are not dependent on the commercial
mackerel fishery for their livelihood.
The more restrictive alternatives were
rejected because they would have
demanded a larger dependence on
fishing as a source of income and would
have eliminated an unacceptably large
number of historical commercial
fishermen.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act (PRA) unless that
collection of information displays a
currently valid OMB Control Number.

This rule contains a new collection-
of-information requirement subject to
the PRA—namely, the requirement that
the float line of a gillnet used or
possessed in the EEZ off Florida north
of 25°20.4’ N. lat. be marked with
distinctive floats bearing the official
number of the vessel using or possessing
the floats. This collection of information
has been approved by OMB under OMB
Control Number 0648—-0305. The public
reporting burden for this new collection
of information is estimated at 20
minutes per float. This rule involves the
collection of information on
applications for commercial vessel
permits. That collection is currently
approved under OMB Control No. 0648-
0205 and its public reporting burden is
estimated at 20 minutes per response.
This rule also involves the collection of
information on fishing records of vessels
permitted in the commercial king or
Spanish mackerel fisheries. That
collection is currently approved under
OMB Control No. 0648-0016 and its
public reporting burden is estimated at
10 minutes per response. Finally, this
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rule restates without significant change
the collection of information for the
marking of traps, pots, and associated
buoys in the Caribbean, Gulf of Mexico,
and South Atlantic EEZ. That collection
is currently approved under OMB
Control No. 0648-0305 and its public
reporting burden is estimated at 7
minutes per trap, pot, or buoy. Send
comments regarding these burden
estimates or any other aspect of the data
requirements, including suggestions for
reducing the burden, to NMFS and to
OMB (see ADDRESSES).

As explained in the preamble to the
proposed rule, the revised earned
income requirement for a king or
Spanish mackerel permit and the
moratorium on commercial permits for
king mackerel will be fully
implemented on May 1, 1999. After that
date, only those king or Spanish
mackerel vessel permits that were
issued under the revised earned income
requirement and only those king
mackerel permits that were issued
under the moratorium criteria will be
valid. This delayed implementation was
specified so that the new criteria could
be applied as existing annual permits
expired, rather than requiring special
applications, and so that currently valid
permits would remain effective at least
through the dates specified on the
permits. As explained in the preamble
to the proposed rule, a permit that is
renewed after the date of publication of
this final rule will be valid for the
normal period, generally 1 year, if the
revised criteria are met, and will be
valid until the implementation date if
the revised criteria are not met. The
Assistant Administrator for Fisheries,
NOAA, finds that the need to comply
with this implementation schedule
constitutes good cause under 5 U.S.C.
553(d) to waive the normal 30-day delay
in effectiveness of the revisions to
§622.4(a)(2)(iii) and (iv) and (qg). To not
waive the 30-day delay would be
contrary to the public interest. The
revisions in this final rule to other
paragraphs of § 622.4 are nonsubstantive
clarifications for which delayed
effectiveness is not required by 5 U.S.C.
553(d). Accordingly, all of the revisions
to §622.4 are effective March 4, 1998.

List of Subjects in 50 CFR Part 622

Fisheries, Fishing, Puerto Rico,
Reporting and recordkeeping
requirements, Virgin Islands.

Dated: February 25, 1998.
David L. Evans,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is amended
as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2.1n 8622.1, footnote 2 to Table 1 is
revised to read as follows:

§622.1 Purpose and scope.

* * * * *
Table 1.—FMPs Implemented Under
Part 622

I

2 Only king and Spanish mackerel and
cobia are managed under the FMP in the
Mid-Atlantic.

* Kk kh Xk Kk kX

3.1n 8622.2, in the definition of
“Dealer”, the reference ““§600.15” is
revised to read ““§600.10"’; definitions of
“Automatic reel”, “Bandit gear”,
“Handline”, **Hook-and-line gear”,
“Long gillnet”, “Longline”, “Rod and
reel”, ““‘Stab net”, and “Trammel net”
are added in alphabetical order; and the
definitions of “Charter vessel”, “Drift
gillnet”’, and “‘Run-around gillnet” are
revised to read as follows:

8622.2 Definitions.

* * * * *

Automatic reel means a reel that
remains attached to a vessel when in
use from which a line and attached
hook(s) are deployed. The line is payed
out from and retrieved on the reel
electrically or hydraulically.

Bandit gear means a rod and reel that
remain attached to a vessel when in use
from which a line and attached hook(s)
are deployed. The line is payed out from
and retrieved on the reel manually,
electrically, or hydraulically.

* * * * *

Charter vessel means a vessel less
than 100 gross tons (90.8 mt) that meets
the requirements of the USCG to carry
six or fewer passengers for hire and that
engages in charter fishing at any time
during the calendar year. A charter
vessel with a commercial permit, as
required under § 622.4(a)(2), is
considered to be operating as a charter
vessel when it carries a passenger who
pays a fee or when there are more than
three persons aboard, including operator

and crew.
* * * * *

Drift gillnet, for the purposes of this
part, means a gillnet, other than a long
gillnet or a run-around gillnet, that is
unattached to the ocean bottom,
regardless of whether attached to a
vessel.

* * * * *

Handline means a line with attached
hook(s) that is tended directly by hand.

* * * * *

Hook-and-line gear means automatic
reel, bandit gear, buoy gear, handline,
longline, and rod and reel.

* * * * *

Long gillnet means a gillnet that has
a float line that is more than 1,000 yd
(914 m) in length.

Longline means a line that is deployed
horizontally to which gangions and
hooks are attached. A longline may be
a bottom longline, i.e., designed for use
on the bottom, or a pelagic longline, i.e.,
designed for use off the bottom. The
longline hauler may be manually,
electrically, or hydraulically operated.

* * * * *

Rod and reel means a rod and reel
unit that is not attached to a vessel, or,
if attached, is readily removable, from
which a line and attached hook(s) are
deployed. The line is payed out from
and retrieved on the reel manually,
electrically, or hydraulically.

Run-around gillnet means a gillnet,
other than a long gillnet, that, when
used, encloses an area of water.

* * * * *

Stab net means a gillnet, other than a
long gillnet, or trammel net whose
weight line sinks to the bottom and
submerges the float line.

* * * * *

Trammel net means two or more
panels of netting, suspended vertically
in the water by a common float line and
a common weight line, with one panel
having a larger mesh size than the
other(s), to entrap fish in a pocket of
netting.

* * * * *

4. Effective March 4, 1998, in §622.4,
in paragraph (d), the reference
*8622.6(b)(1)(i)” is revised to read
“§622.6(b)(1)(i)(B)""; paragraphs
(2)(2)(iv) through (vi) and (g) are revised;
and paragraphs (a)(2)(iii) and (q) are
added to read as follows:

§622.4 Permits and fees.

(a) * * X

(2) * X %

(iii) King mackerel. For a person
aboard a vessel to be eligible for
exemption from the bag limits and to
fish under a quota for king mackerel in
or from the Gulf, Mid-Atlantic, or South
Atlantic EEZ, a commercial vessel
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permit for king mackerel must have
been issued to the vessel and must be
on board. To obtain or renew a
commercial vessel permit for king
mackerel valid through April 30, 1999,
at least 10 percent of the applicant’s
earned income must have been derived
from commercial fishing (i.e., harvest
and first sale of fish) during one of the
3 calendar years preceding the
application. To obtain or renew a
commercial vessel permit for king
mackerel valid after April 30, 1999, at
least 25 percent of the applicant’s
earned income, or at least $10,000, must
have been derived from commercial
fishing (i.e., harvest and first sale of
fish) or from charter fishing during one
of the 3 calendar years preceding the
application. See paragraph (q) of this
section regarding a moratorium on
commercial vessel permits for king
mackerel, initial permits under the
moratorium, transfers of permits during
the moratorium, and limited exceptions
to the earned income or gross sales
requirement for a permit.

(iv) Spanish mackerel. For a person
aboard a vessel to be eligible for
exemption from the bag limits and to
fish under a quota for Spanish mackerel
in or from the Gulf, Mid-Atlantic, or
South Atlantic EEZ, a commercial vessel
permit for Spanish mackerel must have
been issued to the vessel and must be
on board. To obtain or renew a
commercial vessel permit for Spanish
mackerel valid through April 30, 1999,
at least 10 percent of the applicant’s
earned income must have been derived
from commercial fishing (i.e., harvest
and first sale of fish) during one of the
3 calendar years preceding the
application. To obtain or renew a
commercial vessel permit for Spanish
mackerel valid after April 30, 1999, at
least 25 percent of the applicant’s
earned income, or at least $10,000, must
have been derived from commercial
fishing (i.e., harvest and first sale of
fish) or from charter fishing during one
of the 3 calendar years preceding the
application.

(v) Gulf reef fish. For a person aboard
a vessel to be eligible for exemption
from the bag limits, to fish under a
quota, or to sell Gulf reef fish in or from
the Gulf EEZ, a commercial vessel
permit for Gulf reef fish must have been
issued to the vessel and must be on
board. To obtain or renew a commercial
vessel permit for Gulf reef fish, more
than 50 percent of the applicant’s
earned income must have been derived
from commercial fishing (i.e., harvest
and first sale of fish) or from charter
fishing during either of the 2 calendar
years preceding the application. See
paragraph (m) of this section regarding

a moratorium on commercial vessel
permits for Gulf reef fish and limited
exceptions to the earned income
requirement for a permit.

(vi) South Atlantic snapper-grouper.
For a person aboard a vessel to be
eligible for exemption from the bag
limits for South Atlantic snapper-
grouper in or from the South Atlantic
EEZ, to engage in the directed fishery
for tilefish in the South Atlantic EEZ, to
use a longline to fish for South Atlantic
snapper-grouper in the South Atlantic
EEZ, or to use a sea bass pot in the
South Atlantic EEZ between 35°15.3" N.
lat. (due east of Cape Hatteras Light, NC)
and 28°35.1’ N. lat. (due east of the
NASA Vehicle Assembly Building, Cape
Canaveral, FL), a commercial vessel
permit for South Atlantic snapper-
grouper must have been issued to the
vessel and must be on board. A vessel
with longline gear and more than 200 Ib
(90.7 kg) of tilefish on board is
considered to be in the directed fishery
for tilefish. It is a rebuttable
presumption that a fishing vessel with
more than 200 Ib (90.7 kg) of tilefish on
board harvested such tilefish in the EEZ.
To obtain or renew a commercial vessel
permit for South Atlantic snapper-
grouper, more than 50 percent of the
applicant’s earned income must have
been derived from commercial fishing
(i.e., harvest and first sale of fish) or
from charter fishing, or gross sales of
fish harvested from the owner’s,
operator’s, corporation’s, or
partnership’s vessels must have been
greater than $20,000, during one of the
3 calendar years preceding the
application.

* * * * *

(9) Transfer. A vessel permit or
endorsement or dealer permit issued
under this section is not transferable or
assignable, except as provided in
paragraph (m) of this section for a
commercial vessel permit for Gulf reef
fish, paragraph (n) of this section for a
fish trap endorsement, paragraph (p) of
this section for a red snapper
endorsement, or paragraph (q) of this
section for a king mackerel permit. A
person who acquires a vessel or
dealership who desires to conduct
activities for which a permit or
endorsement is required must apply for
a permit or endorsement in accordance
with the provisions of this section. If the
acquired vessel or dealership is
currently permitted, the application
must be accompanied by the original
permit and a copy of a signed bill of sale
or equivalent acquisition papers.

* * * * *

(q) Moratorium on commercial vessel

permits for king mackerel. This

paragraph (q) is effective through
October 15, 2000.

(1) Effective March 4, 1998, an initial
commercial vessel permit for king
mackerel will be issued only if the
vessel owner was the owner of a vessel
with a commercial vessel permit for
king mackerel on or before October 16,
1995. A king mackerel permit for a
vessel whose owner does not meet this
moratorium criterion may be renewed
only through April 30, 1999.

(2) To obtain a commercial vessel
permit for king mackerel under the
moratorium, an owner or operator of a
vessel that does not have a valid king
mackerel permit on March 4, 1998, must
submit an application to the RD
postmarked or hand delivered not later
than June 2, 1998. Other than
applications for renewals of commercial
vessel permits for king mackerel, no
applications for commercial vessel
permits for king mackerel will be
accepted after June 2, 1998. Application
forms are available from the RD.

(3) An owner will not be issued initial
commercial vessel permits for king
mackerel under the moratorium in
numbers exceeding the number of
vessels permitted in the king mackerel
fishery that he/she owned
simultaneously on or before October 16,
1995. If a vessel with a commercial
vessel permit for king mackerel on or
before October 16, 1995, has been sold
since that date, the owner on or before
that date retains the right to the
commercial vessel permit for king
mackerel unless there is a written
agreement that such right transfers to
the new owner.

(4) An owner of a permitted vessel
may transfer the commercial vessel
permit for king mackerel issued under
this moratorium to another vessel
owned by the same entity.

(5) An owner whose percentage of
earned income or gross sales qualified
him/her for the commercial vessel
permit for king mackerel issued under
the moratorium may request that NMFS
transfer that permit to the owner of
another vessel, or to the new owner
when he or she transfers ownership of
the permitted vessel. Such owner of
another vessel, or new owner, may
receive a commercial vessel permit for
king mackerel for his or her vessel, and
renew it through April 15 following the
first full calendar year after obtaining it,
without meeting the percentage of
earned income or gross sales
requirement of paragraph (a)(2)(iii) of
this section. However, to further renew
the commercial vessel permit, the owner
of the other vessel, or new owner, must
meet the earned income or gross sales
requirement not later than the first full
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calendar year after the permit transfer
takes place.

(6) An owner of a permitted vessel,
the permit for which is based on an
operator’s earned income and, thus, is
valid only when that person is the
operator of the vessel, may request that
NMFS transfer the permit to the income-
qualifying operator when such operator
becomes an owner of a vessel.

(7) An owner of a permitted vessel,
the permit for which is based on an
operator’s earned income and, thus, is
valid only when that person is the
operator of the vessel, may have the
operator qualification on the permit
removed, and renew it without such
qualification through April 15 following
the first full calendar year after
removing it, without meeting the earned
income or gross sales requirement of
paragraph (a)(2)(iii) of this section.
However, to further renew the
commercial vessel permit, the owner
must meet the earned income or gross
sales requirement not later than the first
full calendar year after the operator
qualification is removed. To have an
operator qualification removed from a
permit, the owner must return the
original permit to the RD with an
application for the changed permit.

(8) NMFS will not reissue a
commercial vessel permit for king
mackerel if the permit is revoked or if
the RD does not receive an application
for renewal within 1 year of the permit’s
expiration date.

5. In §622.5, paragraph (a)(1)(i) is
revised to read as follows:

§622.5 Recordkeeping and reporting.
* * * * *

a * K %

1 * * *

(i) Coastal migratory pelagic fish. The
owner or operator of a vessel that fishes
for or lands coastal migratory pelagic
fish for sale in or from the Gulf, Mid-
Atlantic, or South Atlantic EEZ or
adjoining state waters, or whose vessel
is issued a commercial permit for king
or Spanish mackerel, as required under
§622.4(a)(2)(iii) or (iv), who is selected
to report by the SRD, must maintain a
fishing record on a form available from
the SRD and must submit such record
as specified in paragraph (a)(2) of this
section.

6. In §622.6, paragraphs (c) and (d)
are removed and paragraph (b) is
revised to read as follows:

622.6 Vessel and gear identification.
* * * * *

(b) Gear identification—(1) Traps/pots
and associated buoys—(i) Traps or
pots—(A) Caribbean EEZ. A fish trap or

spiny lobster trap used or possessed in
the Caribbean EEZ must display the
official number specified for the vessel
by Puerto Rico or the U.S. Virgin Islands
so as to be easily identified.

(B) Gulf and South Atlantic EEZ. A
fish trap used or possessed in the Gulf
EEZ and a sea bass pot used or
possessed in the South Atlantic EEZ
between 35°15.3’ N. lat. (due east of
Cape Hatteras Light, NC) and 28°35.1’ N.
lat. (due east of the NASA Vehicle
Assembly Building, Cape Canaveral,
FL), or a fish trap or sea bass pot on
board a vessel with a commercial permit
for Gulf reef fish or South Atlantic
snapper-grouper, must have a valid
identification tag issued by the RD
attached. A golden crab trap used or
possessed in the South Atlantic EEZ or
on board a vessel with a commercial
permit for golden crab must have the
commercial vessel permit number
permanently affixed so as to be easily
distinguished, located, and identified;
an identification tag issued by the RD
may be used for this purpose but is not
required.

(if) Associated buoys. A buoy that is
attached to a trap or pot must display
the official number and assigned color
code so as to be easily distinguished,
located, and identified as follows:

(A) Caribbean EEZ. Each buoy must
display the official number and color
code assigned to the vessel by Puerto
Rico or the U.S. Virgin Islands,
whichever is applicable.

(B) Gulf and South Atlantic EEZ. Each
buoy must display the official number
and color code assigned by the RD. In
the Gulf EEZ, a buoy must be attached
to each trap, or each end trap if traps are
connected by a line. In the South
Atlantic EEZ, buoys are not required to
be used, but, if used, each buoy must
display the official number and color
code. However, no color code is
required on a buoy attached to a golden
crab trap.

(iii) Presumption of ownership. A
Caribbean spiny lobster trap, a fish trap,
a golden crab trap, or a sea bass pot in
the EEZ will be presumed to be the
property of the most recently
documented owner. This presumption
will not apply with respect to such traps
and pots that are lost or sold if the
owner reports the loss or sale within 15
days to the RD.

(iv) Unmarked traps, pots, or buoys.
An unmarked Caribbean spiny lobster
trap, a fish trap, a golden crab trap, a sea
bass pot, or a buoy deployed in the EEZ
where such trap, pot, or buoy is
required to be marked is illegal and may
be disposed of in any appropriate
manner by the Assistant Administrator
or an authorized officer.

(2) Gillnet buoys. On board a vessel
with a valid Spanish mackerel permit
that is fishing for Spanish mackerel in,
or that possesses Spanish mackerel in or
from, the South Atlantic EEZ off Florida
north of 25°20.4’ N. lat., which is a line
directly east from the Dade/Monroe
County, FL, boundary, the float line of
each gillnet possessed, including any
net in use, must have a maximum of
nine distinctive floats, i.e., different
from the usual net buoys, spaced
uniformly at a distance of 100 yd (91.4
m) or less. Each such distinctive float
must display the official number of the
vessel.

§622.31 [Amended]

7.In §622.31, paragraph (d) is
removed and paragraphs (e) through (k)
are redesignated as paragraphs (d)
through (j) respectively.

8. In §622.32, paragraph (c)(1) is
revised to read as follows:

§622.32 Prohibited and limited-harvest
species.
* * * * *

(C) * * *

(1) Cobia. No person may possess
more than two cobia per day in or from
the Gulf, Mid-Atlantic, or South
Atlantic EEZ, regardless of the number
of trips or duration of a trip.

* * * * *

9. In §622.35, paragraph (e)(2)(i) is

revised to read as follows:

§622.35 South Atlantic EEZ seasonal and/
or area closures.
* * * * *

e * * *

(2) * ok x

(i) In SMZs specified in paragraphs
(e)(2)(i) through (xviii) and (e)(1)(xxii)
through (xxix) of this section, the use of
a gillnet or a trawl is prohibited, and
fishing may be conducted only with
handline, rod and reel, and spearfishing
gear.
* * * * *

10. In 8622.37, paragraph (c)(1) is
revised to read as follows:

§622.37 Minimum sizes.

* * * * *

(C) * * *

(1) Cobia in the Gulf, Mid-Atlantic, or
South Atlantic—33 inches (83.8 cm),
fork length.

* * * * *

11. In §622.38, paragraph (a) is
revised and paragraph (h) is added to
read as follows:

§622.38 Landing fish intact.
* * * * *

(a) The following must be maintained
with head and fins intact: Cobia, king
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mackerel, and Spanish mackerel in or
from the Gulf, Mid-Atlantic, or South
Atlantic EEZ, except as specified for
king mackerel in paragraph (h) of this
section; South Atlantic snapper-grouper
in or from the South Atlantic EEZ;
yellowtail snapper in or from the
Caribbean EEZ; and finfish in or from
the Gulf EEZ, except as specified in
paragraphs (c), (d), and (e) of this
section. Such fish may be eviscerated,
gilled, and scaled, but must otherwise
be maintained in a whole condition.
* * * * *

(h) A maximum of five cut-off
(damaged) king mackerel may be
possessed in the Gulf, Mid-Atlantic, or
South Atlantic EEZ on, and offloaded
ashore from, a vessel that is operating
under a trip limit for king mackerel
specified in §622.44(a). Such cut-off
(damaged) king mackerel are not
counted against the trip limit and may
not be sold or purchased.

12. In §622.40, the first sentence of
paragraph (b)(3)(i) introductory text is
revised to read as follows:

§622.40 Limitation on traps and pots.
* * * * *

(b) * Kk

(3) * * K

(i) A sea bass pot that is used or
possessed in the South Atlantic EEZ
between 35°15.3’ N. lat. (due east of
Cape Hatteras Light, NC) and 28°35.1’ N.
lat. (due east of the NASA Vehicle
Assembly Building, Cape Canaveral, FL)
is required to have on at least one side,
excluding top and bottom, a panel or
door with an opening equal to or larger
than the interior end of the trap’s throat
(funnel). * * =
* * * * *

13. In 8622.41, paragraphs (c), (d)(1),
and (d)(3) are revised to read as follows:

§622.41 Species-specific limitations.
* * * * *

(c) Coastal migratory pelagic fish—(1)
Authorized gear. Subject to the
prohibitions on gear/methods specified
in §622.31, the following are the only
fishing gears that may be used in the
Gulf, Mid-Atlantic, and South Atlantic
EEZ in directed fisheries for coastal
migratory pelagic fish:

(i) King mackerel, Atlantic migratory
group—

(A) North of 34°37.3’ N. lat., the
latitude of Cape Lookout Light, NC—all
gear except drift gillnet and long gillnet.

(B) South of 34°37.3' N. lat.—
automatic reel, bandit gear, handline,
and rod and reel.

(i) King mackerel, Gulf migratory
group—hook-and-line gear and run-
around gillnet.

(iii) Spanish mackerel, Atlantic
migratory group—automatic reel, bandit
gear, handline, rod and reel, cast net,
run-around gillnet, and stab net.

(iv) Spanish mackerel, Gulf migratory
group—all gear except drift gillnet, long
gillnet, and purse seine.

(v) Cobia in the Mid-Atlantic and
South Atlantic EEZ, dolphin in the
South Atlantic EEZ, and little tunny in
the South Atlantic EEZ south of 34°37.3’
N. lat.—automatic reel, bandit gear,
handline, rod and reel, and pelagic
longline.

(vi) Cero in the South Atlantic EEZ
and little tunny in the South Atlantic
EEZ north of 34°37.3’ N. lat.—all gear
except drift gillnet and long gillnet.

(vii) Bluefish, cero, cobia, dolphin,
and little tunny in the Gulf EEZ—all
gear except drift gillnet and long gillnet.

(2) Unauthorized gear. Gear types
other than those specified in paragraph
(c)(1) of this section are unauthorized
gear and the following possession
limitations apply:

(i) Long gillnets. A vessel with a long
gillnet on board in, or that has fished on
a trip in, the Gulf, Mid-Atlantic, or
South Atlantic EEZ may not have on
board on that trip a coastal migratory
pelagic fish.

(ii) Drift gillnets. A vessel with a drift
gillnet on board in, or that has fished on
a trip in, the Gulf EEZ may not have on
board on that trip a coastal migratory
pelagic fish.

(iii) Other unauthorized gear. Except
as specified in paragraph (c)(2)(iv) of
this section, a person aboard a vessel
with unauthorized gear other than a
drift gillnet in the Gulf EEZ or a long
gillnet on board in, or that has fished in,
the EEZ where such gear is not
authorized in paragraph (c)(1) of this
section, is subject to the bag limit for
king and Spanish mackerel specified in
§622.39(c)(1)(ii) and to the limit on
cobia specified in §622.32(c)(1).

(iv) Exception for king mackerel in the
Gulf EEZ. The provisions of this
paragraph (c)(2)(iv) apply to king
mackerel taken in the Gulf EEZ and to
such king mackerel possessed in the
Gulf. Paragraph (c)(2)(iii) of this section
notwithstanding, a person aboard a
vessel that has a valid commercial
permit for king mackerel is not subject
to the bag limit for king mackerel when
the vessel has on board on a trip
unauthorized gear other than a drift
gillnet in the Gulf EEZ or a long gillnet.
Thus, the following applies to a vessel
that has a commercial permit for king
mackerel:

(A) Such vessel may use in the Gulf
EEZ no unauthorized gear in a directed
fishery for king mackerel.

(B) If such a vessel has a drift gillnet
or a long gillnet on board, no king
mackerel may be possessed.

(C) If such a vessel has unauthorized
gear on board other than a drift gillnet
in the Gulf EEZ or a long gillnet, the
possession of king mackerel taken
incidentally is restricted only by the
closure provisions of §622.43(a)(3) and
the trip limits specified in §622.44(a).
See also paragraph (c)(4) of this section
regarding the purse seine incidental
catch allowance of king mackerel.

(3) Gillnets—(i) King mackerel. The
minimum allowable mesh size for a
gillnet used to fish in the Gulf, Mid-
Atlantic, or South Atlantic EEZ for king
mackerel is 4.75 inches (12.1 cm),
stretched mesh. A vessel in such EEZ,
or having fished on a trip in such EEZ,
with a gillnet on board that has a mesh
size less than 4.75 (12.1 cm) inches,
stretched mesh, may not possess on that
trip an incidental catch of king mackerel
that exceeds 10 percent, by number, of
the total lawfully possessed Spanish
mackerel on board.

(ii) Spanish mackerel. (A) The
minimum allowable mesh size for a
gillnet used to fish in the Gulf, Mid-
Atlantic, or South Atlantic EEZ for
Spanish mackerel is 3.5 inches (8.9 cm),
stretched mesh. A vessel in such EEZ,
or having fished on a trip in such EEZ,
with a gillnet on board that has a mesh
size less than 3.5 inches (8.9 cm),
stretched mesh, may not possess on that
trip any Spanish mackerel.

(B) On board a vessel with a valid
Spanish mackerel permit that is fishing
for Spanish mackerel in, or that
possesses Spanish mackerel in or from,
the South Atlantic EEZ off Florida north
of 25°20.4’ N. lat., which is a line
directly east from the Dade/Monroe
County, FL, boundary—

(1) No person may fish with, set, place
in the water, or have on board a gillnet
with a float line longer than 800 yd (732
m).

(2) No person may fish with, set, or
place in the water more than one gillnet
at any one time.

(3) No more than two gillnets,
including any net in use, may be
possessed at any one time; provided,
however, that if two gillnets, including
any net in use, are possessed at any one
time, they must have stretched mesh
sizes (as allowed under the regulations)
that differ by at least .25 inch (.64 cm).

(4) No person may soak a gillnet for
more than 1 hour. The soak period
begins when the first mesh is placed in
the water and ends either when the first
mesh is retrieved back on board the
vessel or the gathering of the gillnet is
begun to facilitate retrieval on board the
vessel, whichever occurs first; providing
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that, once the first mesh is retrieved or
the gathering is begun, the retrieval is
continuous until the gillnet is
completely removed from the water.

(5) The float line of each gillnet
possessed, including any net in use,
must have the distinctive floats
specified in § 622.6(b)(2).

(4) Purse seine incidental catch
allowance. A vessel in the EEZ, or
having fished in the EEZ, with a purse
seine on board will not be considered as
fishing, or having fished, for king or
Spanish mackerel in violation of a
prohibition of purse seines under
paragraph (c)(2) of this section, in
violation of the possession limits under
paragraph (c)(2)(iii) of this section, or, in
the case of king mackerel from the
Atlantic migratory group, in violation of
a closure effected in accordance with
§622.43(a), provided the king mackerel
on board does not exceed 1 percent, or
the Spanish mackerel on board does not
exceed 10 percent, of all fish on board
the vessel. Incidental catch will be
calculated by number and/or weight of
fish. Neither calculation may exceed the
allowable percentage. Incidentally
caught king or Spanish mackerel are
counted toward the quotas provided for
under §622.42(c) and are subject to the
prohibition of sale under
§622.43(a)(3)(iii).

d * k* *

(1) Authorized gear. Subject to the
gear restrictions specified in §622.31,
the following are the only gear types
authorized in a directed fishery for
snapper-grouper in the South Atlantic
EEZ: Bandit gear, bottom longline, buoy
gear, handline, rod and reel, sea bass
pot, and spearfishing gear.

* * * * *

(3) Use of sink nets off North
Carolina. A vessel that has on board a
commercial permit for South Atlantic
snapper-grouper, excluding wreckfish,
that fishes in the EEZ off North Carolina
on a trip with a sink net on board, may
retain otherwise legal South Atlantic
snapper-grouper taken on that trip with
bandit gear, buoy gear, handline, rod
and reel, or sea bass pot. For the
purpose of this paragraph (d)(3), a sink
net is a gillnet with stretched mesh
measurements of 3 to 4.75 inches (7.6 to
12.1 cm) that is attached to the vessel
when deployed.

* * * * *

14. In §622.42, the first sentence of
paragraph (c) introductory text is
revised to read as follows:

§622.42 Quotas.
* * * * *

(c) * * * King and Spanish mackerel
quotas apply to persons who fish under

commercial vessel permits for king or
Spanish mackerel, as required under
§622.4(a)(2)(iii) or (iv). * * *
* * * * *

15. In §622.43, paragraph (a)(3)(i) and
(ii) are revised and paragraph (c) is
added to read as follows:

§622.43 Closures.

(a) * * *

(3) * * x

(i) A person aboard a vessel for which
a commercial permit for king or Spanish
mackerel has been issued, as required
under §622.4(a)(2)(iii) or (iv), may not
fish for king or Spanish mackerel in the
EEZ or retain king or Spanish mackerel
in or from the EEZ under a bag or
possession limit specified in §622.39(c)
for the closed species, migratory group,
zone, subzone, or gear, except as
provided for under paragraph (a)(3)(ii)
of this section.

(ii) A person aboard a vessel for
which the permit indicates both charter
vessel/headboat for coastal migratory
pelagic fish and commercial king or
Spanish mackerel may continue to
retain fish under a bag and possession
limit specified in §622.39(c), provided
the vessel is operating as a charter
vessel or headboat.

* * * * *

(c) Reopening. When a fishery has
been closed based on a projection of the
guota specified in §622.42 being
reached and subsequent data indicate
that the quota was not reached, the
Assistant Administrator may file a
notification to that effect with the Office
of the Federal Register. Such
notification may reopen the fishery to
provide an opportunity for the quota to
be reached.

16. In §622.44, paragraph (2)(2)(ii)(B)
introductory text is revised to read as
follows:

§622.44 Commercial trip limits.

* * * * *

(a) * X *

(2) * X *

(ii) * ko

(B) Hook-and-line gear. In the Florida
west coast subzone, king mackerel in or
from the EEZ may be possessed on
board or landed from a vessel with a
commercial permit for king mackerel, as
required by § 622.4(a)(2)(iii), and
operating under the hook-and-line gear
quota in §622.42(c)(1)(i)(A)(2)(i):

* * * * *

17. In 8622.45, in paragraph (d)(2),
the reference 8 622.4(a)(2)(iv)” is
revised to read *‘§ 622.4(a)(2)(vi)” and
paragraph (h) is added to read as
follows:

§622.45 Restrictions on sale/purchase.
* * * * *

(h) Cut-off (damaged) king mackerel.
A cut-off (damaged) king mackerel
lawfully possessed or offloaded ashore,
as specified in §622.38(h), may not be
sold or purchased.

18. In §622.48, in paragraph (d)(1),
the phrase “‘reopening of a fishery
prematurely closed” is removed, and
paragraph (c) is revised to read as
follows:

§622.48 Adjustment of management
measures.
* * * * *

(c) Coastal migratory pelagic fish. For
cobia or for a migratory group of king or
Spanish mackerel: MSY, overfishing
level, TAC, quota (including a quota of
zero), bag limit (including a bag limit of
zero), minimum size limit, vessel trip
limits, closed seasons or areas, gear
restrictions (ranging from regulation to
complete prohibition), reallocation of
the commercial/recreational allocation
of Atlantic group Spanish mackerel, and

permit requirements.
* * * * *

8§8622.4 and 622.44 [Amended]

19. The words ““and Spanish” are
removed in the following places:

a. In 8622.4, in the first sentence of
paragraph (a)(2)(ii), in the heading of
paragraph (0), in the first sentence of
paragraph (0)(1), and in the second and
third sentences of paragraph (0)(2).

b. In §622.44, in paragraph
@@)INA)R)().

§622.44 [Amended]

20. The words ‘““king and’’ are
removed in §622.44(b)(1)(i) and
(b)(1)(ii) introductory text.

[FR Doc. 98-5476 Filed 3—3-98; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 971208296-7296-01; 1.D.
022598C]

Fisheries of the Exclusive Economic
Zone Off Alaska; Inshore Component
Pollock in the Bering Sea Subarea

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pollock by vessels catching
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pollock for processing by the inshore
component in the Bering Sea subarea
(BS) of the Bering Sea and Aleutian
Islands management area (BSAI). This
action is necessary to prevent exceeding
the first seasonal allowance of the
pollock total allowable catch (TAC)
apportioned to vessels harvesting
pollock for processing by the inshore
component in the BS of the BSAI.

DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), February 26, 1998, until
1200 hrs, A.Lt., April 15, 1998.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI is
managed by NMFS according to the
Fishery Management Plan for the
Groundfish Fishery of the Bering Sea
and Aleutian Islands Area (FMP) as
prepared by the North Pacific Fishery
Management Council under authority of
the Magnuson-Stevens Fishery
Conservation and Management Act.
Fishing by U.S. processors is governed
by regulations implementing the FMP at
subpart H of 50 CFR part 600 and 50
CFR part 679.

In accordance with § 679.20(c)(2)(ii),
the first seasonal allowance of the
pollock TAC apportioned to vessels
harvesting pollock for processing by the
inshore component in the BS of the
BSAI was established as 151,279 metric
tons (mt) by the by the Interim 1998

Harvest Specifications of Groundfish for
the BSAI (62 FR 65626, December 15,
1998).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the first seasonal
allowance of the pollock TAC
apportioned to vessels harvesting
pollock for processing by the inshore
component in the BS of the BSAI will
soon be reached. Therefore, the Regional
Administrator is establishing a directed
fishing allowance of 146,279 mt, and is
setting aside the remaining 5,000 mt as
bycatch to support other anticipated
groundfish fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for pollock by vessels
catching pollock for processing by the
inshore component in the BS of the
BSAI.

This closure is effective from
February 26, 1998, through 1200 hrs,
A.Lt, April 15, 1998. Under
§679.20(a)(5)(i), the second seasonal
allowance of pollock TAC will become
available for directed fishing at 1200
hrs, A.L.t., September 1, 1998. Maximum
retainable bycatch amounts for
applicable gear types may be found in
the regulations at §679.20(e) and (f).

This action responds to the best
available information recently obtained

from the fishery. It must be
implemented immediately in order to
prevent overharvesting the first seasonal
allowance of the pollock TAC
apportioned to vessels harvesting
pollock for processing by the inshore
component in the BS of the BSAI. A
delay in the effective date is
impracticable and contrary to the public
interest. The fleet has already taken the
first seasonal allowance of the pollock
TAC apportioned to vessels harvesting
pollock for processing by the inshore
component in the BS of the BSAI.
Further delay would only result in
overharvest which would disrupt the
FMP’s objective of providing sufficient
pollock as bycatch to support other
anticipated groundfish fisheries. NMFS
finds for good cause that the
implementation of this action can not be
delayed for 30 days. Accordingly, under
5 U.S.C. 553(d), a delay in the effective
date is hereby waived.

Classification

This action is required by §. 679.20
and is exempt from review under E.O.
12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: February 26, 1998.
Gary C. Matlock,

Director, Office of Sustainable Fisheries,
National Marine Fisheries Service.

[FR Doc. 98-5508 Filed 2—-26-98; 4:59 pm]
BILLING CODE 3510-22-F
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DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 430
[Docket No. EE-RM-94-403]
RIN 1904-AA67

Energy Conservation Program for
Consumer Products: Notice of Public
Workshop on Clothes Washers Energy
Efficiency Standards Rulemaking

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of Public Workshop.

SUMMARY: The Department will convene
a public workshop to discuss revised
analytical tools (e.g., life cycle cost,
national energy forecasting, and
shipment spreadsheets) and the
assumptions to be used for the life-
cycle-cost (LCC) analysis including
some sample LCC results if available.
The Department also will present a
document stating the methodology and
assumptions used for the reverse
engineering analysis for the typical
vertical-axis clothes washers.
Additionally, the Department will
report a tabulation of existing consumer
research which it plans to use to address
consumer issues.
DATES: The public workshop will be
held on Wednesday, March 11, 1998,
from 9:00 a.m. to 4:00 p.m., and
Thursday, March 12, 1998, from 9:00
a.m. to noon. Written comments (3
copies) must be received on or before
April 15, 1998.
ADDRESSES: The workshop will be held
at the U.S. Department of Energy, Room
1E-245, on March 11, 1998, and in
Room 6E-069 on March 12, 1998, 1000
Independence Avenue, SW,
Washington, DC 20585. Comments
should be addressed to Bryan Berringer
at the address indicated below under
Further Information.

Copies of the transcript of the public
workshop, public comments received,

and this notice may be read or
purchased at the DOE Freedom of
Information Reading Room, U.S. DOE,
Forrestal Building, Room 1E-190, 1000
Independence Avenue, SW,
Washington, DC 20585, (202) 586—6020,
between the hours of 9:00 a.m. and 4:00
p.m., Monday through Friday, except
Federal holidays.

FOR FURTHER INFORMATION CONTACT:

Bryan Berringer, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Forrestal
Building, Mail Station EE-43, 1000
Independence Avenue, SW,
Washington, DC 20585-0121, (202)
586—0371, E-mail:
Bryan.Berringer@HQ.DOE.GOV

Eugene Margolis, Esq., U. S. Department
of Energy, Office of General Counsel,
Forrestal Building, Mail Station GC—
72, 1000 Independence Avenue, SW,
Washington, DC 20585-3410, (202)
586—9507, E-mail:
Eugene.Margolis@HQ.DOE.GOV
Ms. Brenda Edwards-Jones, U.S.

Department of Energy, Office of Energy

Efficiency and Renewable Energy, U.S.

Department of Energy, Mail Station EE—

43, 1000 Independence Avenue, SW,

Washington, DC 20585-0121, (202) 586—

2945, E-mail: Brenda.Edwards-

Jones@HQ. DOE.GOV

SUPPLEMENTARY INFORMATION:

The following topics will be
discussed at this workshop:

1. Overview of the current clothes
washers rulemaking schedule and
process.

2. Discussion of Revised Analytical
Tools, Data and Assumptions: The
Department seeks input on the revised
analytical tools, data, and assumptions
to be used for the life-cycle-cost
analysis.

A. Life-Cycle-Cost: The Department
will present a revised life-cycle-cost
spreadsheet model that has been
developed which will account for
variability of key criteria, such as,
energy prices and water heater fuel type.
The spreadsheet includes the cost and
energy efficiency level data obtained.

B. Price: To obtain prices as an input
to the LCC spreadsheet, the Department
will present a draft discussion paper on
the assumptions for mark-ups for
clothes washer rulemaking analysis.

C. National Energy Savings Forecasts:
The Department will review the
spreadsheet discussed at the previous
workshop.

D. Shipment Forecasts: The
Department will present alternative
approaches to obtain shipment data for
the National Energy Savings
spreadsheet.

3. Reverse Engineering Approach: The
Department will present a document
stating the methodology and
assumptions used for the reverse
engineering analysis for the typical
vertical-axis clothes washers.

4. Consumer Issues: The Department
will report a tabulation of existing
consumer research which it plans to use
to address consumer issues.

Previously released and distributed
information pertaining to this
rulemaking include the following: An
Advance Notice of Proposed
Rulemaking to Amend the Energy
Conservation Standards for Three
Cleaning Products, published on
November 14, 1994 (59 FR 56423), and
comments thereon; Draft Report on the
Preliminary Engineering Analysis for
Clothes Washers (October, 1996); Draft
Report on Design Options for Clothes
Washers (October, 1996); Draft Clothes
Washers Rulemaking Framework (July
8, 1997); and the transcript from the
November 15, 1996, and July 23, 1997,
Workshops and comments relating to
the workshops. Copies of these
materials may be read or purchased at
the DOE Freedom of Information
Reading Room. You can contact the
Freedom of Information Reading Room
at the above address and phone number
for further information.

The Department also welcomes
written comments on the items to be
presented at the workshop until April
15, 1998. Written comments or
recommendations (3 copies) should be
submitted to Bryan Berringer at the
above listed address.

Copies of the preliminary material for
the workshop, including spreadsheets,
will be available beginning the week of
February 16, 1998, on the Office of
Codes and Standards web site which is
as follows: http://www.eren.doe.gov/
buildings/codes__standards/index.htm.
If you have any questions, or plan to
attend the workshop, or if you are
unable to access the web site and wish
to obtain material for the workshop,
please contact Ms. Brenda Edwards-
Jones at (202) 586—2945 or Mr. Bryan
Berringer at (202) 586-0371, or (202)
586-4617 by fax.
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Issued in Washington, DC, on February 26,
1998.

Dan W. Reicher,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 98-5544 Filed 3-3-98; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM—103-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A320 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A320 series
airplanes. This proposal would require
installation of a rubber strip, and
replacement of connection sheets and
the seal retainer on the avionics
compartment access door with new
parts; and installation of drip pans and
additional drain gutters on the avionics
racks. This proposal is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified by the proposed AD
are intended to prevent the trickling of
water into the avionics compartment,
which could result in avionics computer
and equipment malfunctions.

DATES: Comments must be received by
April 3, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 96—-NM—
103-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,

International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 96—-NM-103-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
96—-NM-103—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

The Direction Générale de I’ Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A320 series airplanes. The DGAC
advises that it has received several
reports of reduced operation of the
avionics compartment computers due to
water spillage in the galley and the
trickling of water into the electrical
connectors located below the floor
panels of the galley. This condition, if
not corrected, could result in avionics
computer and equipment malfunctions.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A320-53-1070, Revision 6, dated July
18, 1995, which describes procedures
for installation of a rubber strip, and
replacement of connection sheets and
the seal retainer on the avionics
compartment access door with new
parts.

In addition, Airbus has issued Service
Bulletin A320-24-1054, Revision 2,
dated September 22, 1993, which
describes procedures for installation of
drip pans and additional drain gutters
on the avionics racks.

Accomplishment of the actions
specified in the service bulletins is
intended to adequately address the
identified unsafe condition. The DGAC
classified these service bulletins as
mandatory and issued French
airworthiness directives 96-011-075(B),
dated January 3, 1996, and 96—-040—
076(B), dated February 14, 1996, in
order to assure the continued
airworthiness of these airplanes in
France.

FAA's Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletins described
previously.

Cost Impact

The FAA estimates that 118 airplanes
of U.S. registry would be affected by this
proposed AD.

It would take approximately 3 work
hours per airplane to accomplish the
actions specified in Airbus Service
Bulletin A320-53-1070, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $1,273 per airplane.
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Based on these figures, the cost impact
of this action on U.S. operators is
estimated to be $171,454, or $1,453 per
airplane.

It would take approximately 41 work
hours to accomplish the actions
specified in Airbus Service Bulletin
A320-24-1054, at an average labor rate
of $60 per work hour. Required parts
would cost approximately $4,340 per
airplane. Based on these figures, the cost
impact of this action on U.S. operators
is estimated to be $802,400, or $6,800
per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus Industrie: Docket 96-NM-103-AD.

Applicability: Model A320 series airplanes
on which Airbus Modification 22119 or
21999 has not been accomplished,
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the trickling of water into the
avionics compartment, which could result in
avionics computer and equipment
malfunctions, accomplish the following:

(a) Except for airplanes on which the
access door has been removed, sealed, or
blocked in accordance with Airbus Service
Information Letter 53-052, dated August 30,
1991; or in accordance with a method
approved by the FAA: Within 18 months
after the effective date of this AD, install a
rubber strip, and replace the connection
sheets and the seal retainer on the avionics
compartment access door with new parts, in
accordance with Airbus Service Bulletin
A320-53-1070, Revision 6, dated July 18,
1995.

(b) Within 3 years after the effective date
of this AD, install drip pans and additional
drain gutters on the avionics racks in
accordance with Service Bulletin A320-24—
1054, Revision 2, dated September 22, 1993.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, Transport
Airplane Directorate. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, International Branch, ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199

of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directives 96-011—
075(B), dated January 3, 1996, and 96—040—
076(B), dated February 14, 1996.

Issued in Renton, Washington, on February
25, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 98-5480 Filed 3—-3-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 97—-CE—-92-AD]
RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company 90, 100, 200, and 300
Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to Raytheon
Aircraft Company (Raytheon) 90, 100,
200, and 300 series airplanes (formerly
known as Beech Aircraft Corporation
90, 100, 200, and 300 series airplanes).
The proposed action would require:
checking the airplane maintenance
records from January 1, 1994, up to and
including the effective date of the
proposed AD, for any MIL-H-6000B
fuel hose replacements on the affected
airplanes; inspecting any replaced
rubber fuel hose for a spiral or diagonal
external wrap with a red stripe the
length of the hose with 94519 printed
along the stripe; and, replacing any
MIL-H-6000B rubber fuel hose
matching this description with an FAA-
approved hose having a criss-cross or
braided external wrap. This proposed
AD is the result of a report of a product
defect by the manufacturer that could
cause fuel system blockage and engine
stoppage. The actions specified by the
proposed AD are intended to prevent
fuel flow interruption, which if not
corrected, could lead to uncommanded
loss of engine power and loss of control
of the airplane.

DATES: Comments must be received on
or before May 1, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
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Administration (FAA), Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 97-CE-92—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Raytheon Aircraft Company, P. O. Box
85, Wichita, Kansas 67201-0085;
telephone: (800) 625-7043. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Randy Griffith, Aerospace Engineer,
Wichita Aircraft Certification Office,
Room 100, 1801 Airport Rd., Wichita,
Kansas 67209; telephone: (316) 946—
4145; facsimile: (316) 946-4407.
SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire.

Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
above. All communications received on
or before the closing date for comments,
specified above, will be considered
before taking action on the proposed
rule. The proposals contained in this
notice may be changed in light of the
comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 97-CE-92—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 97-CE-92—-AD, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

Discussion

Buckeye Rubber Products, Inc.
(Buckeye) discovered and notified the
FAA and Raytheon that some of its
MIL-H-6000B ¥z-inch to 3-inch rubber
hoses were manufactured with defects.
This type of hose is used in the fuel
systems of certain Raytheon 90, 100,
200, and 300 series airplanes. Raytheon
also notified the FAA that it installed
some of these hoses in the fuel systems
of Raytheon Models C90A and B200,
and B300 series airplanes as original
equipment manufactured from January
1, 1994, and beyond. For airplanes
manufactured prior to January 1, 1994,
this rubber hose may have been
installed as a replacement hose.

Raytheon and Buckeye removed some
of the hoses from the airplanes that have
reported fuel system problems, and
determined after testing that a particular
batch of this rubber hose is susceptible
to collapse when exposed to airplane
fuel.

The tests performed on the rubber
hose showed a weak butt joint bond and
joint separation of an internal seam.
Fuel flowing through this batch of hose
separates the joints and causes
delamination of the inner tube, collapse
of the hose, and fuel flow obstruction.

These hoses are identified by a 3/8-
inch-wide red or orange-red, length-
wise stripe, with the manufacturer’s
code, 94519, printed periodically along
the line in red letters on one side. The
hoses have a spiral or diagonal outer
wrap with a fabric-type texture on the
rubber surface.

Relevant Service Information

Raytheon has issued Mandatory
Service Bulletin No. 2718, Rev. 1, Issued
January, 1997; Revised: June, 1997,
which specifies procedures for replacing
all MIL-H—-6000B rubber fuel hoses on
the affected airplanes that were
manufactured from January 1, 1994, and
after; inspecting the affected airplanes
that were manufactured prior to January
1, 1994, for any MIL-H-6000B rubber
fuel hoses that have been replaced; and,
removing the MIL-H-6000B
replacement hoses that have a spiral or
diagonal exterior wrap and a red or red-
orange stripe with the manufacturer
code, 94519. The Raytheon service
bulletin also specifies discarding any
hose found with this description, and
replacing the hose with a hose that has
a criss-cross or braided type of external
wrap for all affected airplanes.

The FAA’s Determination

After examining the circumstances
and reviewing all available information
related to the incidents described above,

including the above service information,
the FAA has determined that AD action
should be taken to prevent fuel flow
interruption, which if not corrected,
could lead to uncommanded loss of
engine power and loss of control of the
airplane.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop other Raytheon 90, 100, 200,
and 300 series airplanes of the same
type design, the proposed AD would
require: replacing all of the MIL-H-
6000B rubber fuel hose in the affected
airplanes that were manufactured from
January 1, 1994, and after, with an FAA-
approved rubber fuel hose that has a
criss-cross or braided pattern on the
external wrap. For airplanes
manufactured prior to January 1, 1994,
the proposed AD would require
checking the airplane maintenance
records from January 1, 1994 up to and
including the effective date of the
proposed AD, for any MIL-H-6000B
rubber fuel hose replacements; and, if a
replacement has been made, checking
the replacement hose for diagonal or
spiral wrap that has a 3/8-inch-wide red
or orange-red, length-wise stripe, with
the manufacturer’s code, 94519, printed
periodically along the line in red letters
on one side. In the case of the Raytheon
Models C90A, B200, and B300 series
airplanes with this fuel hose installed at
the factory, the proposed AD would
require replacing the fuel hoses with
FAA-approved MIL-H-6000B fuel hoses
that have a criss-cross or braided
external wrap. Accomplishment of
replacement would be in accordance
with Raytheon Aircraft Mandatory
Service Bulletin No. 2718, Rev. |,
Issued: January, 1997, Revised: June,
1997.

Cost Impact

The FAA estimates that 4,868
airplanes in the U.S. registry would be
affected by the proposed AD, that it
would take approximately 1 workhour
to per airplane to accomplish the
proposed initial check, and that the
average labor rate is approximately $60
an hour. Parts and labor cost will be
covered under the manufacturer’s
warranty program if the hose is returned
to the manufacturer. Based on these
figures, the total cost impact of the
proposed AD on U.S. operators is
estimated to be $292,080 or $60 per
airplane. Since an owner/operator who
holds at least a private pilot’s certificate
as authorized by sections 43.7 and 43.9
of the Federal Aviation Regulations (14
CFR 43.7 and 43.9) can accomplish the
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initial check of the airplane
maintenance records, the only cost
impact upon the public is the time it
will take the affected airplane owners/
operators of airplanes to check the
records. The FAA has not taken into
account the cost of replacing the hose,
since the manufacturer is offering
warranty credit for the hose
replacement.

The cost impact figure discussed
above is based on the assumption that
no operator has yet accomplished any of
the requirements of the proposed AD
action, and that no operator will
accomplish these actions in the future if
this proposed AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this

proposal would not have sufficient Administrator, the Federal Aviation
federalis.m implications to warrant the Administration proposes to amend part
preparation of a Federalism Assessment. 39 of the Federal Aviation Regulations

For the reasons discussed above, | (14 CFR part 39) as follows:
certify that this action (1) is not a
“significant regulatory action’” under PART 39—AIRWORTHINESS
Executive Order 12866; (2) is not a DIRECTIVES
“significant rule” under DOT
Regulatory Policies and Procedures (44 1. The authority citation for part 39

FR 110|34. Fsbﬂf?ll’y 26F1 1979); _ancflf@) if  continues to read as follows:
promulgated, will not have a significant o

economic impact, positive or negative, Authority: 49 U.S.C. 106(g), 40113, 44701.
on a substantial number of small entities 3913 [Amended]
under the criteria of the Regulatory

Flexibility Act. A copy of the draft 2. Section 39.13 is amended by
regulatory evaluation prepared for this ~ adding a new airworthiness directive
action has been placed in the Rules (AD) to read as follows:
Docket. A copy of it may be obtained by  Raytheon Aircraft Company: Docket No. 97—
contacting the Rules Docket at the CE—92-AD.
location provided under the caption Applicability: The following model and
ADDRESSES. serial numbered airplanes, certificated in any
List of Subjects in 14 CFR Part 39 category.
Air transportation, Aircraft, Aviation ~_Note 1: The Models and serial numbers
safety, Safety. listed in this AD take precedence over those
listed in Raytheon Aircraft Service Bulletin
The Proposed Amendment No. 2718, Rev. 1, Issued: January, 1997;
Accordingly, pursuant to the Revised: June, 1997.

authority delegated to me by the

Models

Serial numbers

AL00 oo
A100-1 (RU-21J) .
B100 ..o,

LJ-1 through LJ-75, and LJ-77 through LJ-113.

LJ-76, LJ-114 through LJ-317, and LJ-178A.

LJ-318 through LJ-501.

LJ-502 through LJ-1062.

LJ-1063 through LJ-1287, LJ-1289 through LJ-1294, and LJ-1296 through LJ-1299.

LJ-1288, LJ-1295, and LJ-1300 through LJ-1445.

LW-1 through LW-347.

LA-2 through LA-236.

LL-1 through LL-61.

B-2 through B-89, and B-93.

B-1, B-90 through B-92, B-94 through B-204, and B—206 through B—247.

BB-3 through BB-5.

BE-1 through BE-137.

BB-2, BB-6 through BB-185, BB—187 through BB-202, BB—-204 through BB-269, BB-271
through BB—407, BB—409 through BB-468, BB-470 through BB—488, BB—490 through BB—
509, BB-511 through BB-529, BB-531 through BB-550, BB-552 through BB-562, BB-564
through BB-572, BB-574 through BB-590, BB-592 through BB—608, BB—610 through BB—
626, BB—628 through BB—646, BB—648 through BB—664, BB—735 through BB—792, BB—794
through BB-797, BB-799 through BB-822, BB-824 through BB—828, BB—830 through BB—
853, BB-872, BB—873, BB—-892, BB-893, and BB—912.

BL-1 through BL-23, and BL-25 through BL-36.

BN-1.

BT-1 through BT-22, and BT-28.

BC-1 through BC-75, and BD-1 through BD-30.

BJ-1 through BJ-66.

BP-1, BP-7 through BP-11, BP-22, BP-24 through BP-63, FC-1 through FC-3, FE-1
through FE-36, and GR-1 through GR-19.

BB-829, BB-854 through BB-870, BB—874 through BB-891, BB-894, BB—896 through BB-
911, BB-913 through BB-990, BB—992 through BB-1051, BB-1053 through BB—-1092, BB—
1094, BB-1095, BB-1099 through BB-1104, BB-1106 through BB-1116, BB-1118 through
BB-1184, BB-1186 through BB-1263, BB-1265 through BB-1288, BB-1290 through BB-
1300, BB-1302 through BB-1425, BB-1427 through BB-1447, BB-1449, BB-1450, BB-
1452, BB-1453, BB-1455, BB-1456, and BB-1458 through BB-1536.

BL-37 through BL-57, BL-61 through BL-140, BU-1 through BU-10, BV-1 through BV-12,
and BW-1 through BW-21.

BN-2 through BN—4, BU-11, BU-12, FG-1, and FG-2.

BT-23 through BT-27, and BT-29 through BT-38.

FA-1 through FA-230, and FF-1 through FF-19.

FL-1 through FL-141.

FM-1 through FM-9, and FN-1.
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Note 2: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD.

The request should include an assessment
of the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 200
hours time-in-service (TIS) after the effective
date of this AD, unless already accomplished.

To prevent fuel flow interruption, which if
not corrected, would lead to uncommanded
loss of engine power and loss of control of
the airplane, accomplish the following:

(a) For airplanes manufactured prior to
January 1, 1994, accomplish the following in
accordance with Part Il of the
Accomplishment Instructions section in
Raytheon Aircraft Mandatory Service
Bulletin (SB) No. 2718, Rev. I, Issued:
January, 1997; Revised: June, 1997:

(1) Check the airplane maintenance records
for any MIL-H-6000B fuel hose replacement
from January 1, 1994 up to and including the
effective date of this AD.

(2) If the airplane records show that an
MIL—H-6000B fuel hose has been replaced,
prior to further flight, inspect the airplane
fuel hoses for the 3/8-inch-wide red or
orange-red, length-wise stripe, with the
manufacturer’s code, 94519, printed
periodically along the line in red letters on
one side.

The hoses have a spiral or diagonal outer
wrap with a fabric-type texture on the rubber
surface.

(3) Prior to further flight, replace any fuel
hose that matches the description in
paragraph (a)(2) of this AD with an FAA-
approved MIL-H-6000B fuel hoses that have
a criss-cross or braided external wrap.

(b) An owner/operator holding at least a
private pilot certificate as authorized by
§43.7 of the Federal Aviation Regulations (14
CFR 43.7), and must be entered into the
aircraft records showing compliance with
this AD in accordance with §43.9 of the
Federal Aviation Regulations (14 CFR 43.9)
can accomplish paragraph (a)(1) required by
this AD.

(c) For Raytheon Model C90A and B200,
and B300 series airplanes that were
manufactured on January 1, 1994 and after,
replace the MIL-H-6000B fuel hoses in
accordance with Part | of the
Accomplishment Instructions section of
Raytheon SB No. 2718, Rev. 1, Issued:
January 1997, Revised: June, 1997.

(d) As of the effective date of this AD, no
person shall install a rubber fuel hose having
spiral or diagonal external wrap with a 3/8-
inch-wide red or orange-red, length-wise
stripe running down the side of the hose,
with the manufacturer’s code, 94519, printed
periodically along the line in red letters on
any of the affected airplanes.

(e) Special flight permits may be issued in
accordance with §§21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office, Room 100, 1801 Airport
Rd., Wichita, Kansas 67209. The request shall
be forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Wichita Aircraft Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita Aircraft
Certification Office.

(9) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to Raytheon Aircraft
Company, P. O. Box 85, Wichita, Kansas
67201-0085; or may examine this document
at the FAA, Central Region, Office of the
Regional Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
February 26, 1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-5594 Filed 3—-3-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-153-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus Model
A300-600 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Airbus Model A300-600 series
airplanes. This proposal would require
repetitive inspections to detect cracks in
the angle fitting at frame 40 of the center
wing box, and corrective actions, if
necessary; and eventual modification of
that angle fitting, which would
terminate the repetitive inspections.
This proposal is prompted by issuance
of mandatory continuing airworthiness
information by a foreign civil
airworthiness authority. The actions
specified by the proposed AD are
intended to prevent cracks in the center

wing box angle fitting, which could
result in the failure of the center wing
box at frame 40, and consequent
reduced structural integrity of the
airplane.

DATES: Comments must be received by
April 3, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
153-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Norman B. Martenson, Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION:

Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
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Docket Number 97-NM-153-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-114, Attention: Rules Docket No.
97-NM-153-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Direction Générale de I’Aviation
Civile (DGAC), which is the
airworthiness authority for France,
notified the FAA that an unsafe
condition may exist on certain Airbus
Model A300-600 series airplanes. The
DGAC advises that, during inspections
of the lower outboard radius of frame 40
on Model A300 series airplanes,
operators have found 30 cases of
cracking in this area. The cracking
originated in a fastener hole. Based on
design similarity, analysis has shown
that cracking also could occur in this
area on Model A300-600 series
airplanes. This condition, if not
detected and corrected in a timely
manner, could result in the failure of the
center wing box at frame 40, and
consequent reduced structural integrity
of the airplane.

Explanation of Relevant Service
Information

Airbus has issued Service Bulletin
A300-57-6052, Revision 1, dated July
22, 1996, which describes procedures
for repetitive inspections to detect
cracks in the angle fitting at frame 40 of
the center wing box, and follow-on
corrective actions, if necessary. The
follow-on corrective actions include
repetitive eddy current inspections, and
temporary repair of the area prior to
accomplishment of a permanent
modification.

Airbus also has issued Service
Bulletin A300-57-6053, Revision 1,
dated October 31, 1995, which describes
procedures for a modification to the
angle fitting at frame 40, which would
eliminate the need for the repetitive
inspections. The modification involves
the installation of new angle fittings and
taper-lok fasteners. Accomplishment of
the actions specified in this service
bulletin is intended to adequately
address the identified unsafe condition.

The DGAC classified Airbus Service
Bulletin A300-57-6052, Revision 1,
dated July 22, 1996, as mandatory and
issued French airworthiness directive
(CN) 95-111-181(B)R1, dated October
23, 1996, in order to assure the
continued airworthiness of these
airplanes in France.

FAA’s Conclusions

This airplane model is manufactured
in France and is type certificated for
operation in the United States under the
provisions of section 21.29 of the
Federal Aviation Regulations (14 CFR
21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the DGAC has kept the FAA informed
of the situation described above. The
FAA has examined the findings of the
DGAC, reviewed all available
information, and determined that AD
action is necessary for products of this
type design that are certificated for
operation in the United States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletins described
previously, except as discussed below.

Differences Between the Proposed Rule
and the Related Service Bulletin

The proposed rule would differ from
Airbus Service Bulletin A300-57-6052
in that, unlike the compliance time
thresholds and intervals provided in the
service bulletin, this proposed AD
would require accomplishment of the
actions at compliance time thresholds
and intervals based on the Average
Flight Time (AFT) of the airplane, as
specified in Table 1 of this AD. The
threshold and intervals defined in the
service bulletin are based on an AFT of
125 minutes. For airplanes that are
operated with different flight durations,
adjustments must be made to the
thresholds and intervals. To provide
clarification of the appropriate
thresholds and intervals, Table 1 has
been included in this proposed AD. The
thresholds and intervals provided in
Table 1 have been adjusted for various
AFT’s.

The proposed rule also would differ
from the service bulletin in that the
service bulletin recommends the visual
inspection be accomplished with or
without the nut removed, while this
proposed AD requires that any
inspection, whether visual, eddy
current, or liquid penetrant, be
performed with the nut removed. The
FAA has determined that, without
removal of the nut, a visual inspection
technique is not an appropriate method
of compliance with the proposed AD,
due to the time required to gain access
to the area to be inspected and the

necessity to perform frequent
subsequent inspections if the inspection
is done without removal of the nut.
Operators should also note that,
unlike the procedures described in the
service bulletin, this proposed AD
would not permit further flight with
cracking detected in the forward angle
fitting of frame 40. The FAA has
determined that, due to the safety
implications and consequences
associated with such cracking, all
fittings that are found to be cracked
must be replaced prior to further flight.
Further, although the service bulletin
specifies that the manufacturer may be
contacted for disposition of certain
repair conditions, this proposal would
require the repair of those conditions to
be accomplished in accordance with a
method approved by the FAA.
Additionally, operators should note
that this AD proposes to mandate,
within 4 years after the effective date of
this AD, the modification described in
Airbus Service Bulletin A300-57-6053,
Revision 1, dated October 31, 1995, as
terminating action for the repetitive
inspections. (Incorporation of the
terminating action specified in this
service bulletin is optional in French
airworthiness directive 95-111-181(B)
R1, dated October 23, 1996.) The FAA
has determined that long-term
continued operational safety will be
better assured by design changes to
remove the source of the problem, rather
than by repetitive inspections. Long-
term inspections may not be providing
the degree of safety assurance necessary
for the transport airplane fleet. This,
coupled with a better understanding of
the human factors associated with
numerous continual inspections, has led
the FAA to consider placing less
emphasis on inspections and more
emphasis on design improvements. The
proposed modification requirement is in
consonance with these conditions.

Cost Impact

The FAA estimates that 54 Model
A300-600 series airplanes of U.S.
registry would be affected by this
proposed AD.

It would take approximately 36 work
hours per airplane to accomplish the
proposed inspection, at an average labor
rate of $60 per work hour. Based on
these figures, the cost impact of the
inspection proposed by this AD on U.S.
operators is estimated to be $116,640, or
$2,160 per airplane, per inspection
cycle.

It would take approximately 754 work
hours per airplane to accomplish the
proposed modification, at an average
labor rate of $60 per work hour.
Required parts would cost
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approximately $11,605 per airplane.
Based on these figures, the cost impact
of the modification proposed by this AD
on U.S. operators is estimated to be
$3,069,630, or $56,845 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Airbus: Docket 97-NM-153—-AD.

Applicability: Model A300-600 series
airplanes on which Airbus Modification
10453 has not been installed; certificated in
any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent cracks in the center wing box
angle fitting, which could result in the failure
of the center wing box at frame 40, and
consequent reduced structural integrity of the
airplane, accomplish the following:

(a) Prior to the accumulation of the
threshold specified in Table 1 of this AD, as
applicable, or within 1,500 flight cycles after
the effective date of this AD, whichever
occurs later: Perform a detailed visual, eddy
current, or liquid penetrant inspection to
detect cracking in the angle fitting of frame
40 (both left and right), with the nut
removed, in accordance with Airbus Service
Bulletin A300-57-6052, Revision 1, dated
July 22, 1996. Thereafter, repeat the
inspections at the interval specified in Table
1 of this AD, as applicable, until the actions
required by paragraph (c) of this AD have
been accomplished.

TABLE 1
Ed(i/)l/_ cu_rd
. : rent/liqui
Threshold Svéscl:ia(;n"};]_ penet?ant
Average flight time (AFT): Flight hours/flight cycles (flight cy- te?rval (fligh inspection
ght
cles) cycles) interval
(flight cy-
cles)
2.10-2.49 5,900 4,700 6,300
2.50-2.99 .... 5,600 4,400 4,900
3.00-3.49 .... 5,200 4,100 4,600
3.50-3.99 4,800 3,800 4,200
4.00-4.49 4,400 3,500 3,900
4.50-4.99 .... 4,000 3,200 3,500
5.00-5.49 .... 3,600 2,800 3,200
5.50-5.99 2,300 2,500 2,800
L0 ] O PSR 2,800 2,200 2,500

(b) Except as provided by paragraph (d) of
this AD, if any crack is found during an
inspection required by paragraph (a) of this
AD, prior to further flight, accomplish
follow-on corrective actions in accordance
with the procedures specified in Airbus
Service Bulletin A300-57-6052, Revision 1,
dated July 22, 1996.

(c) Within 4 years after the effective date
of this AD, modify the angle fitting at frame
40 (both left and right) in accordance with
Airbus Service Bulletin A300-57—-6053,
Revision 1, dated October 31, 1995.
Accomplishment of the modification

constitutes terminating action for the
repetitive inspections required by paragraph
(a) of this AD.

(d) If any crack is found during an
inspection required by paragraph (a) of this
AD, and the applicable service bulletin
specifies to contact the manufacturer for an
appropriate action: Prior to further flight,
repair in accordance with a method approved
by the Manager, International Branch, ANM-
116, FAA, Transport Airplane Directorate.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be

used if approved by the Manager,
International Branch, ANM-116. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.
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(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Note 3: The subject of this AD is addressed
in French airworthiness directive (CN) 95—
111-181(B) R1, dated October 23, 1996.

Issued in Renton, Washington, on February
26, 1998.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 98-5605 Filed 3-3-98; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95—CE-53-AD]
RIN 2120-AA64

Airworthiness Directives; British
Aerospace (Operations) Limited
HP.137 Mk1, Jetstream Series 200, and
Jetstream Model 3101 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
Reopening of the comment period.

SUMMARY: This document proposes to
revise an earlier proposed airworthiness
directive (AD) that would have
superseded Airworthiness Directive
(AD) 82—20-04 R1, which currently
requires repetitively inspecting the main
landing gear (MLG) hinge fitting,
support angles, and attachment bolts on
British Aerospace (Operations) Limited
HP.137 MK1 and Jetstream series 200
airplanes, and repairing or replacing any
part that is cracked beyond certain
limits. The proposed AD would have
required installing improved design
MLG fittings, as terminating action for
the repetitive inspections that are
currently required by AD 82-20-04 R1,
and would have incorporated the
Jetstream Model 3101 airplanes into the
Applicability of the AD. The actions
specified in the proposed AD are
intended to prevent structural failure of
the MLG caused by fatigue cracking,
which could result in loss of control of
the airplane during landing operations.
The Federal Aviation Administration
(FAA) inadvertently proposed
eliminating repetitive inspections of
both the MLG fitting and MLG support
angles in the proposal. Only the

inspections of the MLG fitting should be
eliminated; the inspections of the MLG
support angle are still valid. Since
adding these inspections goes beyond
the scope of what was originally
proposed, the FAA has determined that
the comment period for the proposal
should be reopened and the public
should have additional time to
comment.

DATES: Comments must be received on
or before May 8, 1998.

ADDRESSES: Submit comments in
triplicate to the FAA, Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 95-CE-53—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to
this proposed AD may be obtained from
British Aerospace (Operations) Limited,
Prestwick International Airport,
Ayrshire, KA9 2RW, Scotland;
telephone: (44—-292) 79888; facsimile:
(44-292) 79703; or AI(R) Ltd., 13850
McLearen Road, Herndon, Virginia
22071; telephone: (703) 736—4325;
facsimile: (703) 736-4399. This
information also may be examined at
the Rules Docket at the address above.

FOR FURTHER INFORMATION CONTACT: Mr.
S.M. Nagarajan, Aerospace Engineer,
Small Airplane Directorate, Aircraft
Certification Service, FAA, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone: (816) 426—6932;
facsimile: (816) 426—2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this
supplemental notice may be changed in
light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that

summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this
supplemental notice must submit a self-
addressed, stamped postcard on which
the following statement is made:
““Comments to Docket No. 95—-CE-53—
AD.” The postcard will be date stamped
and returned to the commenter.

Availability of Supplemental NPRM’s

Any person may obtain a copy of this
supplemental NPRM by submitting a
request to the FAA, Central Region,
Office of the Regional Counsel,
Attention: Rules Docket No. 95-CE-53—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Events Leading to This Supplemental
NPRM

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to British Aerospace (Operations)
Limited HP.137 MKk1, Jetstream series
200, and Jetstream Model 3101 airplanes
was published in the Federal Register
as a notice of proposed rulemaking
(NPRM) on March 18, 1997 (62 FR
12771). The NPRM proposed to
supersede AD 82-20-04 R1 with a new
AD that would (1) initially retain the
requirement of repetitively inspecting
the MLG hinge fitting, support angles,
and attachment bolts, and repairing or
replacing any part that is cracked; (2)
incorporate the Jetstream Model 3101
airplanes into the Applicability of the
AD; and (3) eventually require the
installation of improved design MLG
fittings, part number (P/N) 1379133B1
and 1379133B2 (Modification 5218), as
terminating action for the repetitive
inspections. Accomplishment of the
proposed action would in accordance
with the following service information:

—British Aerospace Jetstream
Mandatory Service Bulletin (MSB)
No. 7/5, which includes procedures
for inspecting the left and right main
landing gear hinge attachment nuts to
the auxiliary and aft spars for signs of
relevant movement between the nuts
and hinge fitting on HP.137 MK1 and
Jetstream series 200 airplanes. This
MSB incorporates the following
effective pages:
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Revision level Date

March 31, 1982.
May 23, 1988.

Original Issue ..........
Revision 1

—British Aerospace MSB No. 7/8,
which includes procedures for
inspecting the MLG hinge fitting for

cracks, and repairing cracked hinge
fittings on HP.137 MK1 and Jetstream
series 200 airplanes. This MSB

incorporates the following effective
pages:

Revision level Date

Revision 2
Revision 3

January 6, 1983.
May 23, 1988.

—lJetstream Alert Service Bulletin (ASB)
32-A-JA 850127, which includes
procedures for inspecting the MLG

hinge fitting and support angle for
cracks on Jetstream Model 3101

airplanes. This ASB incorporates the
following effective pages:

Revision level Date

5through 14 ..o
1through 4 ..o

Original Issue ..........
Revision 2

April 17, 1985.
November 11, 1994.

—Jetstream Service Bulletin (SB) 57-IM
5218, which includes procedures for
installing improved design MLG

fittings, part number (P/N) 1379133B1
and 1379133B2 (Modification 5218),
on HP.137 MKk1, Jetstream series 200,

and certain Jetstream Model 3101
airplanes. This SB incorporates the
following effective pages:

Pages

Revision Level Date

3,5,6,7,8,9,11, 12, 17, 18, 19, 21, 22, 23, 24, 27, 28, 29, 30, and 31

25 and 26
10 and 20
1, 2, 4, 13, 14, 15, and 16

Revision 1 September 29, 1987.
Revision 2 August 24, 1988.
Revision 3 January 29, 1990.
Revision 4 ............... October 31, 1990.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposed rule or the FAA'’s
determination of the cost to the public.

The FAA inadvertently proposed
eliminating repetitive inspections of
both the MLG fitting and MLG support
angles in the NPRM. Only the
inspections of the MLG fitting should be
eliminated; the inspections of the MLG
support angles are still valid.

The Supplemental NPRM

Because the inspections of the MLG
support angles go beyond the scope of
what was originally proposed in the
NPRM, the FAA has determined that the
comment period for the NPRM should
be reopened and the public should have
additional time to comment.

Differences Between the Proposed AD,
the British AD, and Existing AD 82-20-
04 R1

AD 82-20-04 R1 allows continued
flight if cracks are found in the MLG
hinge fitting support angles that
propagate no further than the tooling
holes. The applicable service bulletin

specifies replacement of the support
angles only if cracks are found
exceeding this limit, as does British AD
015-05-85. The proposed AD, if
adopted, would not allow continued
flight if any crack is found. FAA policy
is to disallow airplane operation when
known cracks exist in primary structure,
unless the ability to sustain ultimate
load with these cracks is proven. The
main landing gear is considered primary
structure, and the FAA has not received
any analysis to prove that ultimate load
can be sustained with cracks in this
area.

Cost Impact

The FAA estimates that 71 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 271 workhours
(inspections: 61 workhours; installation:
210 workhours) per airplane to
accomplish the proposed actions, and
that the average labor rate is
approximately $60 an hour. Parts to
accomplish the proposed AD are
provided by the manufacturer at no cost
to the owners/operators of the affected
airplanes. Based on these figures, the
total cost impact of the proposed AD on

U.S. operators is estimated to be
$1,154,460, or $16,260 per airplane.
This figure only takes into account the
cost of the initial inspections and
inspection-terminating modification and
does not take into account the cost of
repetitive inspections. The FAA has no
way of determining the number of
repetitive inspections each HP.137 MKk1,
Jetstream series 200, and Jetstream
Model 3101 airplane owner/operator
would incur.

This figure is also based on the
presumption that no affected airplane
operator has accomplished the proposed
installation. This action would
eliminate the repetitive inspections
required by AD 82-20-04 R1. The FAA
has no way of determining the operation
levels of each individual owner/
operator of the affected airplanes, and
cannot determine the repetitive
inspection costs that would be
eliminated by the proposed action. The
FAA estimates these costs to be
substantial over the long term.

In addition, British Aerospace
(Operations) Limited has informed the
FAA that parts have been distributed to
owners/operators that would equip
approximately 39 of the affected
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airplanes. Presuming that each set of
parts has been installed on an affected
airplane, the cost impact of the
proposed modification upon the public
would be reduced $634,140 from
$1,154,460 to $520,320.

Regulatory Flexibility Determination
and Analysis

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily or disproportionally
burdened by government regulations.
The RFA requires government agencies
to determine whether rules would have
a “‘significant economic impact on a
substantial number of small entities,”
and, in cases where they would,
conduct a Regulatory Flexibility
Analysis in which alternatives to the
rule are considered. FAA Order
2100.14A, Regulatory Flexibility Criteria
and Guidance, outlines FAA procedures
and criteria for complying with the
RFA. Small entities are defined as small
businesses and small not-for-profit
organizations that are independently
owned and operated or airports
operated by small governmental
jurisdictions. A ““substantial number” is
defined as a number that is not less than
11 and that is more than one-third of the
small entities subject to a proposed rule,
or any number of small entities judged
to be substantial by the rulemaking
official. A “significant economic
impact” is defined by an annualized net
compliance cost, adjusted for inflation,
which is greater than a threshold cost
level for defined entity types.

FAA Order 2100.14A, Regulatory
Flexibility Criteria and Guidance,
defines a small entity as ‘‘a small
business or small not-for-profit
organization which is independently-
owned and operated and has no more
than a specified number of employees or
aircraft.” For operators of aircraft for
hire (those entities that are affected by
parts 121, 127, and 135 of the Federal
Aviation Regulations (14 CFR parts 121,
127, and 135)), the size threshold
specified in FAA Order 2100.14A is
nine aircraft.

There are only nine different
operators of British Aerospace
(Operations) Limited HP.137 MK1,
Jetstream series 200, and Jetstream
Model 3101 airplanes. Of these nine,
only four operate less than nine
airplanes. Because 4 is a number that is
less than 11 and the rulemaking official
has not determined this number to be
substantial, the proposed AD would not
significantly affect a number of small
entities.

A copy of the full Cost Analysis and
Regulatory Flexibility Determination for

the proposed action may be examined at
the FAA, Central Region, Office of the
Regional Counsel, Attention: Rules
Docket No. 95—-CE-53-AD, Room 1558,
601 E. 12th Street, Kansas City,
Missouri.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend 14
CFR part 39 of the Federal Aviation
Regulations as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
82-20-04 R1, Amendment 39-4468, and
adding a new AD to read as follows:

British Aerospace (Operations) Limited
(Type Certificate No. A21EU formerly
held by Jetstream Aircraft Limited):
Docket No. 95—-CE-53—-AD. Supersedes
82-20-04 R1, Amendment 39-4468.

Applicability: The following model and
serial number airplanes, certificated in any

category, that do not have improved design
main landing gear (MLG) fittings, part
number (P/N) 1379133B1 and 1379133B2
(Modification 5218), installed in accordance
with Jetstream Service Bulletin (SB) 57-IM
5218:

Model Serial Nos.

HP.137 MK1 ..............

Jetstream Series 200

Jetstream Model
3101.

All serial numbers.
All serial numbers.
601 through 695.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD.

The request should include an assessment
of the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated after
the effective date of this AD, unless already
accomplished.

To prevent structural failure of the MLG
caused by fatigue cracking, which could
result in loss of control of the airplane during
landing operations, accomplish the
following:

Note 2: The compliance times of this AD
are presented in landings. If the total number
of airplane landings is not kept or is
unknown, hours time-in-service (TIS) may be
used by multiplying the total number of
airplane hours TIS by 0.75.

(a) For the HP.137 MK1 and Jetstream
series 200 airplanes, within the next 50
landings after the effective date of this AD or
within 200 landings after the last inspection
required by AD 82-20-04 R1 (superseded by
this AD), whichever occurs first, and
thereafter at intervals not to exceed 200
landings, accomplish the following in
accordance with British Aerospace
Mandatory Service Bulletin (MSB) No. 7/5,
which incorporates the following pages:

Pages Revision level Date
2and 4 ... Original Issue | March 31,
1982.
land 3 ....... Revision 1 .... | May 23,
1988.

(1) Inspect the MLG hinge attachment nuts
to auxiliary and aft spars on both the left and
right MLG for signs of fuel leakage or signs
of relative movement between the nuts and
hinge fitting.

(2) If any signs of fuel leakage or relative
movement between the nuts and hinge fitting
are found, prior to further flight, resecure the
MLG hinge fitting to auxiliary spar in
accordance with actions 3.8 through 3.15 of
British Aerospace MSB No. 7/5.
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(b) Upon accumulating 4,000 landings on
the left and right MLG fittings or within the
next 50 landings after the effective date of
this AD, whichever occurs later, and
thereafter at intervals not to exceed 400
landings, inspect the MLG hinge support
angles for cracks in accordance with the
following, as applicable:

(1) For the HP.137 MK1 and Jetstream
series 200 airplanes: British Aerospace MSB
7/8, which incorporates the following
effective pages:

Pages Revision level Date
2,5,6,7,and | Revision 2 .... | January 6,
8. 1983.
1, 3,and 4 .... | Revision 3 .... | May 23, 1988

(2) For the Jetstream Model 3101 airplanes:
Jetstream Alert Service Bulletin (ASB) 32—-A—
JA 850127, which incorporates the following
effective pages:

Pages Revision level Date
5 through 14 | Original Issue | April 17,
1985.
1 through 4 ... | Revision 2 .... | November
11, 1994.

(c) Install improved design MLG fittings,
part number (P/N) 1379133B1 and
1379133B2 (Modification 5218). Perform this
installation at the applicable compliance
time presented below ( paragraphs (c)(1) and
(c)(2) of this AD). Accomplish this
installation in accordance with Jetstream
Service Bulletin (SB) 57-JM 5218, which
incorporates the following effective pages:

Pages Revision level Date
3,5,6,7,8, Revision 1 .... | September
9, 11, 12, 29, 1987.
17, 18, 19,
21, 22, 23,
24, 27, 28,
29, 30, and
31.
25 and 26 ..... Revision 2 .... | August 24,
1988.
10 and 20 ..... Revision 3 .... | January 29,
1990.
1,2, 4,13, Revision 4 .... | October 31,
14, 15, and 1990.
16.

(1) Prior to further flight after finding any
crack during an inspection required by
paragraph (b) of this AD; or

(2) Upon accumulating 20,000 landings on
the left and right MLG fittings or within the
next 50 landings after the effective date of
this AD (whichever occurs later).

(d) Incorporating Modification 5218 as
required by paragraph (c) of this AD
terminates the repetitive inspection
requirement of paragraph (a) of this AD. The
repetitive inspections of the MLG support
angles required by paragraph (b) of this AD
are still required.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR

21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Small Airplane Directorate, 1201
Walnut, suite 900, Kansas City, Missouri
64106.

(1) The request shall be forwarded through
an appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Small Airplane Directorate.

(2) Alternative methods of compliance
approved in accordance with AD 82—-20-04
R1 (superseded by this action) are not
considered approved as alternative methods
of compliance with this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Small Airplane
Directorate.

(9) Questions or technical information
related to the service information referenced
in this AD should be directed to British
Aerospace (Operations) Limited, Prestwick
International Airport, Ayrshire, KA9 2RW,
Scotland; telephone: (44-292) 79888;
facsimile: (44-292) 79703; or AI(R) Ltd.,
13850 McLearen Road, Herndon, Virginia
22071, telephone: (703) 736—4325; facsimile:
(703) 736-4399. This service information
may be examined at the FAA, Central Region,
Office of the Regional Counsel, Room 1558,
601 E. 12th Street, Kansas.

(h) This amendment supersedes AD 82—
20-04 R1, Amendment 39-4468.

Issued in Kansas City, Missouri, on
February 26, 1998.

Marvin R. Nuss,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 98-5518 Filed 3-3-98; 8:45 am]
BILLING CODE 4910-13-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 300
[FRL-5973-7]

Extension of Comment Period for the
GE-Housatonic Site Included in
National Priorities List for Uncontrolled
Hazardous Waste Sites, Proposed Rule
No. 23

AGENCY: Environmental Protection
Agency.

ACTION: Proposed rule; extension of
comment period for GE-Housatonic site.

SUMMARY: The Environmental Protection
Agency (EPA) is extending the comment
period for the GE-Housatonic site in
Pittsfield, Massachusetts which was
proposed to be added to the National
Priorities List (NPL) on September 25,
1997 (62 FR 50450). The comment

period was scheduled to end on
November 24, 1997. However, due to
the unique circumstances surrounding
the GE-Housatonic site, the comment
period was extended until March 1,
1998 (62 FR 60199, November 7, 1997).
This new document further extends the
comment period until May 1, 1998.

The Environmental Protection Agency
(EPA) has formed a partnership with
several state and federal agencies
(intergovernmental team) in order to
achieve a comprehensive solution to the
environmental problems at the GE/
Housatonic River Site in Pittsfield, MA.
The Intergovernmental Team is
comprised of representatives from EPA,
the Massachusetts Department of
Environmental Protection, the
Massachusetts Executive Office of
Environmental Affairs, the
Massachusetts Attorney General’s
Office, the Connecticut Department of
Environmental Protection, the
Connecticut Attorney General’s Office,
the US Department of Interior, the US
Fish and Wildlife Service, the National
Oceanic and Atmospheric
Administration, and the United States
Department of Justice. The
Intergovernmental Team is attempting
to negotiate, with General Electric, a
comprehensive solution in lieu of final
listing of the General Electric/
Housatonic River Site on the National
Priorities list. March 30, 1998, has now
been set as the appropriate deadline for
concluding negotiations. In order to
facilitate this intensive and
comprehensive negotiation, the EPA has
decided to extend the public comment
period until May 1, 1998.

Numerous parties, including the
public, are directly or indirectly
participating in these negotiations.
These parties include the City of
Pittsfield and other cities and towns
downstream of the GE facility,
environmental and business groups. It is
EPA’s view that the added time for
comments will improve the quality of
comments eventually submitted.

DATES: Comments regarding the GE-
Housatonic site must be submitted
(postmarked) on or before May 1, 1998.

ADDRESSES: By Postal Mail: Mail
original and three copies of comments
(no facsimiles or tapes) to Docket
Coordinator, Headquarters; U.S. EPA;
CERCLA Docket Office; (Mail Code
5201G); 401 M Street, SW; Washington,
DC 20460; 703/603-9232.

By Overnight Mail: Send original and
three copies of comments (no facsimiles
or tapes) to Docket Coordinator,
Headquarters; U.S. EPA; CERCLA
Docket Office; 1235 Jefferson Davis
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Highway; Crystal Gateway #1, First
Floor; Arlington, VA 22202.

By E-Mail: Comments in ASCII format
only may be mailed directly to
SUPERFUND.DOCKET@
EPAMAIL.EPA.GOV. E-mailed
comments must be followed up by an
original and three copies sent by mail or
Federal Express.

FOR FURTHER INFORMATION CONTACT:
Terry Keidan, State and Site
Identification Center, Office of
Emergency and Remedial Response
(Mail Code 5204G), U.S. Environmental
Protection Agency, 401 M Street, SW,
Washington, DC, 20460; telephone (703)
603-8852.

Dated: February 24, 1998.

Larry G. Reed,

Acting Director, Office of Emergency and
Remedial Response.

[FR Doc. 98-5555 Filed 3—3-98; 8:45 am]
BILLING CODE 6560-50-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 980212037-8037-01; I.D.
012798A]

RIN 0648-AJ87

Fisheries of the Exclusive Economic
Zone Off Alaska; Halibut Donation
Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes regulations to
implement Amendment 50 to the
Fishery Management Plan for
Groundfish of the Gulf of Alaska and
Amendment 50 to the Fishery
Management Plan for the Groundfish
Fishery of the Bering Sea and Aleutian
Islands Area (FMPs) that have been
submitted by the North Pacific Fishery
Management Council (Council) for
Secretarial review. This rule would
authorize the limited retention of Pacific
halibut taken as bycatch in the
groundfish trawl fisheries off Alaska for
distribution to economically
disadvantaged individuals by tax-
exempt organizations through a NMFS-
authorized distributor. This action
would support industry initiatives to
reduce regulatory discards in the
groundfish fisheries by processing
halibut bycatch for human

consumption. This action is necessary
to promote the goals and objectives of
the FMPs that govern the commercial
groundfish fisheries off Alaska.

DATES: Comments on the proposed rule
must be received by April 20, 1998.
ADDRESSES: Comments should be
submitted to the Assistant Regional
Administrator, Sustainable Fisheries
Division, Alaska Region, NMFS, P.O.
Box 21668, Juneau, AK 99802, Attn:
Lori Gravel, or delivered to the Federal
Building, 709 West 9th Street, Juneau,
AK, Attn: Lori Gravel. Copies of the
proposed Amendments to the FMP and
the Environmental Assessment/
Regulatory Impact Review (EA/RIR) and
related economic analysis prepared for
the proposed action are available from
NMFS at the above address or by calling
the Alaska Region, NMFS, at 907-586—
7228. Send comments regarding burden
estimates or any other aspect of the data
requirements, including suggestions for
reducing burdens to NMFS and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington, DC 20503,
Attn: NOAA Desk Officer.

FOR FURTHER INFORMATION CONTACT:
Alan Kinsolving, NMFS, 907-586—7228.
SUPPLEMENTARY INFORMATION:

Management Background and Need for
Action

The domestic groundfish fisheries in
the exclusive economic zone of the Gulf
of Alaska and the Bering Sea and
Aleutian Islands management area are
managed by NMFS under the FMPs. The
FMPs were prepared by the North
Pacific Fishery Management Council
(Council) under the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).
Regulations governing the Alaska
groundfish fisheries appear at 50 CFR
parts 600 and 679.

The Council has submitted
Amendments 50/50 to the FMPs for
Secretarial review and a Notice of
Availability of the FMP amendments
was published on February 4, 1998 (63
FR 5777) with comments on the FMP
amendments invited through April 6,
1998. All written comments received by
April 6, 1998, whether specifically
directed to the FMP amendments, the
proposed rule, or both, will be
considered in the approval/disapproval
decision on the FMP amendments.

Pacific halibut are taken incidentally
to the Alaska groundfish fisheries.
Vessels participating in these fisheries
typically use trawl, hook-and-line, or
pot gear. Trawl gear accounts for most
of the groundfish catch, and for about 84
percent of the halibut bycatch mortality.

A portion of this bycatch is landed dead
at shoreside processing facilities
because sorting of catch at sea is not
always feasible. Such bycatch must then
be returned to Federal waters for
disposal as a prohibited species. Total
halibut bycatch mortality in the Alaska
groundfish fisheries was estimated to be
6,757 metric tons during 1996.

In general, no information exists to
indicate that the current level of halibut
bycatch landed at shoreside processing
sites in the Alaska trawl fisheries
presents critical conservation issues.
The International Pacific Halibut
Commission (IPHC) has recommended
enhanced data collection at shoreside
processing plants to assess the levels of
shoreside landings of trawl halibut
bycatch.

At its January 1996 Annual Meeting,
the IPHC endorsed a pilot program
allowing limited retention of halibut
bycatch for donation to the needy
through food bank organizations. The
pilot program was intended to explore
ways to reduce discard of dead halibut
and to improve bycatch records.
However, NMFS was not able to identify
an acceptable administrative procedure
for transferring halibut bycatch from
shoreside processing plants to the
government for distribution to foodbank
organizations. At its 1997 Annual
Meeting, the IPHC requested that its
staff work with NMFS to develop an
acceptable administrative procedure for
limited retention of halibut bycatch
landed at shoreside processing plants.
NMFS recommended that amendments
to the FMPs be prepared to allow a
NMPFS authorized distributor(s) to
receive and distribute halibut bycatch.
The program would be similar to the
current salmon donation program
authorized at 50 CFR 679.26. The IPHC
staff further recommended that
regulations implementing the FMP
amendments be effective only for a 3-
year period so that management
agencies may assess the halibut
donation program prior to determining
whether to continue it under a future
regulatory amendment.

At its April 1997 meeting, the Council
adopted Amendments 50/50 and
recommended that they be implemented
on a temporary basis, to assess the
feasibility of a donation program for
halibut bycatch landed dead at
shoreside processors. The Council’s
recommendation endorses the policy of
reducing unnecessary discard of dead,
but wholesome, fish, thereby benefitting
the public by allowing fish that would
otherwise be discarded to be retained
for processing and delivery to food bank
organizations. The Council’s intent in
making its recommendation was to
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reduce regulatory discard and protein
waste in the groundfish trawl fisheries
and provide additional opportunity to
collect biological samples and scientific
data. Any costs associated with this
recommended action would be borne by
voluntarily participating shoreside
processors and the NMFS authorized
distributors.

Amendments 50/50 would expand the
existing Salmon Donation Program
(SDP) to create a Prohibited Species
Donation (PSD) program that includes
Pacific halibut as well as salmon. These
amendments and this proposed rule to
implement them would authorize the
distribution of halibut taken as bycatch
in the groundfish trawl fishery to
economically disadvantaged individuals
by tax-exempt organizations through a
NMFS authorized distributor. These
amendments and this proposed rule
would support industry initiatives to
reduce regulatory discards and help
improve the diets of people who often
have access only to meager and
inadequate food.

The Council further adopted the
IPHC’s recommendation to limit the
effective period of the regulations
implementing Amendments 50/50. This
would allow the Council, in
consultation with the IPHC and NMFS,
to assess the effectiveness of the halibut
donation program relative to the
program’s objectives before the Council
took an action to extend the program by
regulatory amendment. Accordingly, the
rule would expire December 31, 2000.

Selection Process for Authorized
Distributors

The Administrator, Alaska Region,
NMFS, (Regional Administrator) would
select an authorized distributor(s) from
qualified applicants, announce the
NMFS-authorized distributor(s) in the
Federal Register, and issue a PSD
permit to each selected applicant. A
PSD permit would be effective until
December 31, 2000.

Factors that would be considered by
the Regional Administrator when
selecting an authorized distributor are
listed at proposed §679.26(b)(1). The
number of authorized distributors
selected by the Regional Administrator
would be based on the criteria listed at
proposed § 679.26(b)(2).

Responsibilities of an Authorized
Distributor

An authorized distributor would be
responsible for monitoring the retention
and processing of halibut donated by
shoreside processors. An authorized
distributor also would coordinate the
processing, storage, transportation, and
distribution of halibut to hunger relief

agencies, food bank networks, and food
bank distributors.

Prior to retaining any halibut under
the PSD program, the authorized
distributor would provide the Regional
Administrator with a list of all
participants in the halibut PSD program,
including a list of all shoreside
processors and a list of hunger relief
agencies, food bank networks, and food
distributors participating in the PSD
program. The list of processors would
include the following information: (1) A
Federal processor permit number, (2)
the name of the owner or responsible
manager, and (3) a telephone number or
fax number. If an authorized distributor
modifies the list of participants in the
PSD program or changes delivery
locations, the authorized distributor
would be required to submit a revised
list of participants to the Regional
Administrator before halibut bycatch
could be retained by any new
participant.

Reporting Requirements—
Documentation and Labeling

Participants in the halibut PSD
program would have to comply with
new documentation and labeling
requirements. All packages would be
required to be labeled with the date of
processing, the name of the processing
facility, the contents, and the weight of
the halibut contained in the package,
and the words, “NMFS PROHIBITED
SPECIES DONATION PROGRAM - NOT
FOR SALE - PERISHABLE PRODUCT -
KEEP FROZEN".

A processor or authorized distributor
retaining or receiving halibut under the
PSD program would keep on file and
make available for inspection by an
authorized officer all documentation
including receipt and cargo manifests
setting forth the origin, weight, and
destination of all halibut. Such
documentation would be retained until
1 year after the effective period of the
PSD permit (December 31, 2001).

Responsibilities of Participating
Shoreside Processors

All donated halibut would be
required to be processed so that it is fit
for human consumption. Participation
in the PSD program would not relieve
any processor from any existing
reporting requirements.

Classification

At this time, NMFS has not
determined that Amendments 50/50 are
consistent with the national standards,
other provisions of the Magnuson-
Stevens Act, and other applicable laws.
NMPFS, in making that determination,
will take into account the data, views,

and comments received during the
comment period.

NMFS prepared a regulatory impact
review (RIR) that describes the impact
this proposed rule, if adopted, would
have on small entities. The RIR
examined the economic effects of the
proposed rule and concluded that it
would not have a significant impact on
a substantial number of small entities.

The Small Business Administration
has defined all fish-harvesting or
hatchery businesses that are
independently owned and operated, not
dominant in their field of operation,
with annual receipts not in excess of
$3,000,000 as small businesses. In
addition, seafood processors with 500
employees or fewer, wholesale industry
members with 100 employees or fewer,
not-for-profit-enterprises, and
government jurisdictions with a
population of 50,000 or less are
considered small entities. NMFS has
determined that a ‘‘substantial number”
of small entities would generally be 20
percent of the total universe of small
entities affected by the regulation. A
regulation would have a “‘significant
economic impact’” on these small
entities if it reduced annual gross
revenues by more than 5 percent,
increased total costs of production by
more than 5 percent, resulted in
compliance costs for small entities by at
least 10 percent compared with
compliance costs as a percent of sales
for large entities, or resulted in 2
percent or more of the affected small
entities being forced to cease operations.

The Assistant General Council for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, will not have
a significant economic impact on a
substantial number of small entities as
follows.

There are 56 shoreside processors in the
State of Alaska, most have fewer than 500
employees and would be considered small
entities. NMFS anticipates that 5 of these
processors, or 6 percent, will choose to
participate in the program. NMFS does not
anticipate that any processor that qualifies as
a small entity would elect to participate in
the voluntary program if the cost of doing so
would reduce gross annual receipts by 5
percent or more, would result in compliance
costs at least 10 percent higher than such
costs as a percent of sales for large entities,
or would cause the entity to go out of
business. Thus, this rule is not expected to
have a significant economic impact on a
substantial number of small entities.

As a result, a regulatory flexibility
analysis was not prepared.
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This proposed rule has been
determined to be not significant for the
purposes of E.O. 12866.

This proposed rule contains
collection-of-information requirements
subject to the Paperwork Reduction Act.
OMB approval for the collection-of-
information requirement under the
salmon donation program was obtained
under OMB control number 0648-0316.
The collection of information
requirements contained in the proposed
rule would revise OMB number 0648—
0316 to include information submitted
on an application to participate as an
authorized distributor in the halibut
donation program, documentation
requirements for the authorized
distributor(s) and processors
participating in the PSD program, and
packaging requirements for processors.
Public reporting burden for these
collections of information are estimated
to average: 40 hours per response for a
distributor to complete an application;
40 hours per year per distributor to
comply with documentation
requirements; 0.1 hours per response for
processors to properly label processed
halibut; and 0.25 hours per response for
the vessels/processors to list vessels/
processors.

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of NMFS, including
whether the information shall have
practical utility; (b) the accuracy of the
estimate of the burden of the proposed
collection of information; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(d) ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Send comments on these or any other
aspects of the collection of information
to NMFS and to OMB (see ADDRESSES).

Notwithstanding any other provision
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 679

Alaska, Fisheries, Reporting and
recordkeeping requirements.

Dated: February 20, 1998.
David L. Evans,
Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 679 is proposed
to be amended as follows:

PART 679—FISHERIES OF THE
EXCLUSIVE ECONOMIC ZONE OFF
ALASKA

1. The authority citation for 50 CFR
part 679 continues to read as follows:

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

2.1n 8679.2, the definitions of “SDP”’
and ““‘SDP permit” are removed, the
definitions of “PSD program” and “PSD
permit” are added, and paragraph (1) of
the definition of Catcher vessel is
revised, in alphabetical order as follows:

8§679.2 Definitions.

* * * * *

Catcher vessel means:

(1) With respect to groundfish
recordkeeping and reporting, the PSD
program and subpart E of this part, a
vessel that is used for catching fish and

that does not process fish on board.
* * * * *

PSD Permit means a permit issued by
NMFS to an applicant who qualifies as
an authorized distributor for purposes of
the PSD.

PSD Program means the Prohibited
Species Donation Program established
under §679.26.

* * * * *

3.In 8679.7, paragraph (a)(12) is
revised to read as follows:

8§679.7 Prohibitions.
* * * * *
(a * * %

(12) Prohibited species donation
program. Retain or possess prohibited
species, defined at § 679.21(b)(1), except
as permitted to do so under the PSD
program as provided by 8§ 679.26 of this
part, or as authorized by other
applicable law.

* * * * *

4. Section 679.21 paragraph (c)(1) is
amended by changing the word “SDP”’
to the phrase ““PSD program’.

5. In §679.26, the section heading is
revised, paragraphs (a) through (c) are
redesignated as paragraphs (b) through
(d), redesignated paragraphs (b)(1)(xii),
(b)(2) introductory text, (b)(2)(iii),
(b)(3)(i), (b)(3)(iv), (D)(3)(V), (c)(1),
(c)(2), (c)(3) and (d)(4) are revised, and
new paragraphs (a) and (b)(1)(xiv) are
added to read as follows:

§679.26 Prohibited Species Donation
Program.

(a) Authorized species. The PSD
program applies only to the following
species:

(1) Salmon.

(2) Halibut delivered by catcher
vessels using trawl gear to shoreside
processors (Applicable through
December 31, 2000).

b * k* *

(l) * * X

(xii) A signed statement from the
applicant and all persons listed under
paragraph (b)(1)(xi) of this section who
would conduct activities pursuant to the
PSD permit waiving any and all claims
against the United States and its agents
and employees for any liability for
personal injury, death, sickness, damage
to property directly or indirectly due to
activities conducted under the PSD
program.

* * * * *

(xiv) A separate application must be
submitted for each species listed under
paragraph (a) of this section that the
applicant seeks to distribute.

(2) Selection. The Regional
Administrator may select one or more
tax-exempt organizations to be
authorized distributors under the PSD
program based on the information
submitted by applicants under
paragraph (b)(1) of this section. The
number of authorized distributors
selected by the Regional Administrator
will be based on the following criteria:
* * * * *

(iii) The anticipated level of bycatch
of prohibited species listed under
paragraph (a) of this section.

* * * * *
(3) PSD Permit.
* * * * *

(i) The Regional Administrator may
impose additional terms and conditions
on a PSD permit consistent with the
objectives of the PSD program.

* * * * *

(iv) Effective period. (1) Salmon. A
PSD permit for salmon remains in effect
for a 3-year period after the selection is
published in the Federal Register unless
suspended or revoked. A PSD permit
issued to an authorized distributor may
be renewed following the application
procedures in this section.

(2) A PSD permit issued for halibut
will expire December 31, 2000.

(v) If the authorized distributor
modifies any information on the PSD
permit application submitted under
(b)(2)(xi) or (b)(1)(xiii) of this section,
the authorized distributor must submit
a modified list of participants or a
modified list of delivery locations to the
Regional Administrator.
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(C) * * *

(1) A vessel or processor retaining fish
under the PSD program must comply
with all applicable recordkeeping and
reporting requirements. A vessel or
processor participating in the PSD
program must comply with applicable
regulations at §679.7(c)(1), and
§679.21(c) that allow for the collection
of data and biological sampling by a
NMFS-certified observer prior to
processing any salmon under the PSD
program.

(2) Prohibited species retained under
the PSD program must be packaged, and
all packages must be labeled with the
date of processing, the name of the
processing facility, the contents and the
weight of the fish contained in the
package and the words, “NMFS
PROHIBITED SPECIES DONATION
PROGRAM-NOT FOR SALE-
PERISHABLE PRODUCT-KEEP
FROZEN".

(3) A processor retaining or receiving
fish under the PSD program and an
authorized distributor must keep on file
and make available for inspection by an
authorized officer all documentation
including receipt and cargo manifests
setting forth the origin, weight, and
destination of all prohibited species
bycatch. Such documentation must be
retained until 1 year after the effective
period of the PSD permit.

* * * * *

d * * *

(4) No prohibited species that has
been sorted from a vessel’s catch or
landing may be retained by a vessel or
processor, or delivered to a delivery
location under this section, unless the
vessel or processor and delivery
location is included on the list provided
to the Regional Administrator under
paragraphs (b)(1)(xi), (b)(1)(xiii) or
(b)(3)(v) of this section.

* * * * *

§679.26 [Amended]

In addition to the amendments set
forth, §679.26 is amended by making
the following nomenclature changes:

a. In paragraphs (b)(1)(vi), (b)(1)(viii),
(b)(2)(xi), (d)(2) and (d)(3), the word
“*SDP” is removed and the phrase “PSD
program” is added in its place.

b. In paragraphs (b)(2)(i), (b)(3)(i) and
(b)(3)(iii) the word ““SDP”’ is removed
and the word “PSD” is added in its
place.

c. In paragraphs (b)(1)(ii), (b)(1)(Vv),
(b)()(vi), (b)(1)(viii), (b)(1)(xiii),
(b)(2)(ii), (c)(1), (d)(1) and (d)(2) the
word “salmon” is removed and the
word ““fish” is added in its place.

d. In paragraph (d)(3) the word
“salmon’’ is removed and the phrase
“prohibited species” is added in its
place.

[FR Doc. 98-5185 Filed 3—3-98;8:45am]
BILLING CODE 3510-22-F
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DEPARTMENT OF AGRICULTURE
Agricultural Research Service

Notice of Intent To Grant Exclusive
License

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice of intent.

SUMMARY: Notice is hereby given that
the U.S. Department of Agriculture,
Agricultural Research Service, intends
to grant to EnviroLogix Incorporated of
Portland, Maine, an exclusive license to
U.S. Patent Application Serial No. 08/
544,748 filed October 18, 1995, entitled,
“Monoclonal Antibodies to Potato,
Tomato, and Eggplant Gylcoalkaloids
and Assays for the Same.” Notice of
Auvailability was published in the
Federal Register on July 18, 1996.
DATES: Comments must be received on
or before May 3, 1998.

ADDRESSES: Send comments to: USDA,
ARS, PWA, WRRC, 800 Buchanan
Street, Room 2010, Albany, California
94710.

FOR FURTHER INFORMATION CONTACT:
Martha Steinbock of the Office of
Technology Transfer at the Albany
address given above; telephone: 510—
559-5641.

SUPPLEMENTARY INFORMATION: The
Federal Government’s patent rights to
this invention are assigned to the United
States of America, as represented by the
Secretary of Agriculture. It is in the
public interest to so license this
invention as EnviroLogix Incorporated
has submitted a complete and sufficient
application for a license. The
prospective exclusive license will be
royalty-bearing and will comply with
the terms and conditions of 35 U.S.C.
209 and 37 CFR 404.7. The prospective
exclusive license may be granted unless,
within sixty (60) days from the date of
this published Notice, the Agricultural
Research Service receives written
evidence and argument which

establishes that the grant of the license
would not be consistent with the
requirements of 35 U.S.C. 209 and 37
CFR 404.7.

Richard M. Parry, Jr.,

Assistant Administrator.

[FR Doc. 98-5537 Filed 3—-3-98; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE
Economic Research Service

Notice of Intent to Seek Approval to
Collect Information

AGENCY: Economic Research Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. No. 104-13) and Office of
Management and Budget (OMB)
regulations at 5 CFR Part 1320 (60 FR
44978, August 29, 1995), this notice
announces the Economic Research
Service’s (ERS) intention to request
approval for a new information
collection on supplemental food
security questions for the August 1998
Current Population Survey. These data
will be used to develop a scale of
household level food security in the
United States, to assess changes in food
security for population subgroups, to
assess performance of domestic food
assistance programs, and to provide
information to aid in public policy
decision making.

DATES: Comments on this notice must be
received by May 8, 1998 to be assured
of consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact David M. Smallwood, Deputy
Director for Food Assistance Research,
Food and Rural Economics Division,
Economic Research Service, U.S.
Department of Agriculture, 1800 M
Street NW Room 2145, Washington,
D.C. 20036-5831, 202—-694-5466.
SUPPLEMENTARY INFORMATION:

Title: Application for August Food
Security Supplement to the Current
Population Survey, 1998.

Type of Request: Approval to collect
information on household food
insecurity.

Abstract: The U.S. Bureau of the
Census will supplement the August

1998 Current Population Survey (CPS)
with questions regarding household
food shopping, food sufficiency, coping
mechanisms and food scarcity, and
concern about food sufficiency. A
similar supplement was also appended
to the CPS in April 1995, September
1996, and April 1997.

ERS is responsible for conducting
studies and evaluations of the Nation’s
food assistance programs that are
administered by the Food and Nutrition
Service (FNS), U. S. Department of
Agriculture. The Department spends
about $37 billion each year to ensure
access to more nutritious, healthful
diets for all Americans. The Food and
Nutrition Service administers the 15
food assistance programs of the USDA
including the Food Stamp and Child
Nutrition Programs, and the Special
Supplemental Nutrition Program for
Women, Infants and Children (WIC).
These programs, which serve 1 in 6
Americans, represent our nation’s
commitment to the principle that no one
in our country should fear hunger or
experience want. They provide a safety
net to people in need. The programs’
goals are to provide needy persons with
access to a more nutritious diet, to
improve the eating habits of the nation’s
children, and to help America’s farmers
by providing an outlet for the
distribution of food purchased under
farmer assistance authorities.

These data will be used to develop a
scale of food security reflecting a range
from food secure households through
households experiencing severe food
insecurity. Ultimately, this scale will be
used to identify the prevalence of
poverty-linked food insecurity and
hunger experienced in the United
States. The purpose of this project is to
provide a consistent measure of the
extent and severity of food insecurity
that will aid in policy decision making.
The supplemental survey instrument
has been used in the prior collections.
This supplemental information will be
collected by both personal visit and
telephone interviews in conjunction
with the regular monthly CPS
interviewing. All interviews, whether by
personal visit or by telephone, are
conducted using computers.

Estimates of Burden: Public reporting
burden for this data collection is
estimated to average 8 minutes.

Respondents: Individuals or
households.
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Estimated number of Respondents:
50,000.

Estimated Total Annual Burden on
respondents: 6,667 hours.

Copies of the information to be
collected can be obtained from David M.
Smallwood, Deputy Director for Food
Assistance Research, Food and Rural
Economics Division, Economic Research
Service, U.S. Department of Agriculture,
1800 M Street NW Room 2145,
Washington, D.C. 20036-5831, 202—
694-5466.

Comments: Comments are invited on
: (@) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to
David M. Smallwood, Deputy Director
for Food Assistance Research, Food and
Rural Economics Division, Economic
Research Service, U.S. Department of
Agriculture, 1800 M Street NW Room
2145, Washington, D.C. 20036-5831,
202-694-5466. All responses to this
notice will be summarized and included
in the request for OMB approval. All
comments will also become a matter of
public record.

Dated: February 20, 1998.
Betsey Kuhn,
Director, Food and Rural Economy Division.
[FR Doc. 98-5495 Filed 3-3-98; 8:45 am]
BILLING CODE 3410-18-P

DEPARTMENT OF AGRICULTURE
Forest Service

North Salmon Timber Sale and Other
Resource Projects, Siskiyou National
Forest, Coos and Curry Counties,
Oregon

AGENCY: Forest Service, USDA.
ACTION: Cancellation of an
environmental impact statement.

SUMMARY: On March 5, 1992, a Notice of
Intent (NOI) to prepare an
environmental impact statement (EIS)
for the North Salmon Timber Sale and
Other Resource Projects on the Powers

Ranger District of the Siskiyou National
Forest was published in the Federal
Register (57 FR 7908). Forest Service
has decided to cancel the environmental
analysis process. There will be no EIS
for this project at this time.

FOR FURTHER INFORMATION CONTACT:
Direct questions regarding this
cancellation to Carl Linderman, Title:
District Ranger, Address: Powers Ranger
District, Powers, OR 97466, Telephone
541-439-3011.

Dated: February 23, 1998.
J. Michael Lunn,
Forest Supervisor.
[FR Doc. 98-5517 Filed 3—-3-98; 8:45 am]
BILLING CODE 3410-11-M

BARRY GOLDWATER SCHOLARSHIP
AND EXCELLENCE IN EDUCATION
FOUNDATION

Sunshine Act Meeting

TIME AND DATE: 2:00 p.m., Wednesday,
March 18, 1998.

PLACE: U.S. Senate Office Building,
Washington, DC 20510.

STATUS: The meeting will be open to the
public.

MATTERS TO BE CONSIDERED: .

1. Review and approval of the minutes
of the October 29, 1997 Board of
Trustees meeting.

2. Report on financial status of the
Foundation fund.

A. Review of investment policy and
current portfolio.

3. Report on results of Scholarship
Review Panel.

A. Discussion and consideration of
scholarship candidates.
B. Selection of Goldwater Scholars.

4. Other Business brought before the
Board of Trustees.

CONTACT PERSON FOR MORE INFORMATION:

Gerald J. Smith, President, Telephone:

(703) 756-6012.

Gerald J. Smith,

President.

[FR Doc. 98-5703 Filed 3-2-98; 11:59 am]

BILLING CODE 4738-91-M

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 8-98]

Foreign-Trade Zone 151—Findlay,
Ohio, Application for Expansion

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board) by the Community
Development Foundation (CDF), grantee

of FTZ 151, Findlay, Ohio, requesting
authority to expand its zone in Findlay,
Ohio, within the Toledo-Sandusky
Customs port of entry. The application
was submitted pursuant to the
provisions of the FTZ Act, as amended
(19 U.S.C. 81a—81u), and the regulations
of the Board (15 CFR part 400). It was
formally filed on February 20, 1998.

FTZ 151 was approved on July 6,
1988 (Board Order 389, 53 F.R. 27058,
7/18/88). The general-purpose zone
currently consists of 160 acres at the
Tall Timbers Industrial Center,
intersection of State Route 12 and
County Road 95, Findlay. In a separate
pending application (FTZ Doc. 85-97),
the CDF has requested that the FTZ
Board reissue the grant of authority for
FTZ 151 to the Findlay/Hancock County
Chamber of Commerce.

The applicant is now requesting
authority to expand the existing FTZ
site and to add a new general-purpose
site to its FTZ project as follows: Site
1—add 660 acres to the existing 160
acre zone site at the Tall Timbers
Industrial Center; and, Proposed Site 2
(53 acres)—Ball Metal Container Group
general-purpose warehouse facility,
12340 Township Road 99 East, Findlay.
Proposed Site 2 would be used for
warehousing/distribution activities
related to Ball Metal’s business as well
as for multi-tenant public warehousing
activities. The proposed change would
increase Site 1 to 820 acres and the zone
overall to 873 acres. FTZ status will
make the sites eligible for special
Customs procedures and may also make
the sites eligible for benefits provided
under state/local programs. No specific
manufacturing requests are being made
at this time. Such requests would be
made to the Board on a case-by-case
basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at the address
below. The closing period for their
receipt is May 4, 1998. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period (to May 18, 1998).

A copy of the application and
accompanying exhibits will be available
for public inspection at each of the
following locations:

Office of the Findlay/Hancock County
Chamber of Commerce, Room No. 1,
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123 E. Main Cross Street, Findlay,
Ohio 45840

Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
3716, U.S. Department of Commerce,
14th & Pennsylvania Avenue, NW.,
Washington, DC 20230

Dated: February 24, 1998.
Dennis Puccinelli,
Acting Executive Secretary.
[FR Doc. 98-5592 Filed 3—-3-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[Docket 9-98]

Foreign-Trade Zone 38; Spartanburg
County, South Carolina—Application
for Expansion

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board) by the South Carolina State
Ports Authority, grantee of Foreign-
Trade Zone 38, requesting authority to
expand its zone in Spartanburg County,
South Carolina, within the Greenville/
Spartanburg Customs port of entry. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 8la—
81u), and the regulations of the Board
(15 CFR Part 400). It was formally filed
on February 25, 1998.

FTZ 38 was approved on May 4, 1978
(Board Order 131, 43 FR 20526, 5/12/78)
and expanded on November 9, 1994
(Board Order 715, 59 FR 59992, 11/21/
94) and July 23, 1997 (Board Order 910,
62 FR 40797, 7/30/97). The zone project
currently consists of four sites in
Spartanburg County: Site 1 (20 acres)—
U.S. Highway 29 Industrial Park,
Wellford; Site 2 (111 acres—
International Transport Center, Greer;
Site 3 (111 acres)—Highway 290
Commerce Park, Duncan; and, Site 4
(473 acres) Wingo Corporate Park,
Spartanburg.

The applicant is now requesting
authority to expand one of its existing
sites (Site 2) as follows: Site 2—add 3
parcels (688 acres) located at the newly
formed Gateway International Business
Center, Brookshire Road, off U.S.
Highway 101, Greer (increasing the
overall area for Site 2 from 111 acres to
799 acres). No specific manufacturing
requests are being made at this time.
Such requests would be made to the
Board on a case-by-case basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at the address
below. The closing period for their
receipt is May 4, 1998. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period (to May 18, 1998).

A copy of the application and
accompanying exhibits will be available
for public inspection at each of the
following locations:

Office of the Port Director, U.S. Customs
Service, 150—-A West Phillips Road,
Greer, SC 29650.

Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
3716, U.S. Department of Commerce,
14th & Pennsylvania Avenue, NW,
Washington, DC 20230.

Dated: February 25, 1998.
Dennis Puccinelli,
Acting Executive Secretary.
[FR Doc. 98-5593 Filed 3—-3-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-427-812]

Calcium Aluminate Flux From France;
Antidumping Duty Administrative
Review; Time Limits

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time
limit.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit of the preliminary results of the
antidumping duty administrative review
of calcium aluminate flux from France.
The review covers one manufacturer/
exporter of the subject merchandise to
the United States and the period June 1,
1996 through May 31, 1997.

EFFECTIVE DATE: April 4, 1998.

FOR FURTHER INFORMATION CONTACT:
Maureen McPhillips or Linda Ludwig,
Office of Antidumping Compliance,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW., Washington,
DC 20230, telephone: (202) 482—0193.
SUPPLEMENTARY INFORMATION: It is not
practicable to complete this review
within the original time limit.
Therefore, the Department is extending
the time limit for completion of the

preliminary results until June 30, 1998,
in accordance with section 751(a)(3)(A)
of the Tariff Act of 1930, as amended by
the Uruguay Round Agreements Act of
1994 (19 U.S.C. 1675(a)(3)(A)). See
Memorandum to Robert S. LaRussa from
Joseph A. Spetrini, which is on file in
Room B-099 at the Department’s
headquarters.

Dated: February 28, 1998.
Joseph A. Spetrini,

Deputy Assistant Secretary, AD/CVD
Enforcement Group IIl.

[FR Doc. 98-5590 Filed 3-3-98; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-423-805]

Certain Cut-to-Length Carbon Steel
Plate From Belgium; Notice of
Rescission of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Recission of
Antidumping Duty Administrative
Review.

EFFECTIVE DATE: March 4, 1998.

SUMMARY: On September 25, 1997, the
Department of Commerce (“‘the
Department”) published in the Federal
Register (62 FR 50292) a notice
announcing the initiation of an
administrative review of the
antidumping duty order on Certain Cut-
to-Length Carbon Steel Plate (Carbon
Steel Plate) from Belgium. This review
covered the period August 1, 1996
through July 31, 1997. This review has
now been rescinded as a result of the
absence of shipments and entries into
the United States of subject
merchandise during the period of
review.

FOR FURTHER INFORMATION CONTACT:
Stephanie Tolson or Linda Ludwig,
Group I, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, NW,
Washington, D.C. 20230; telephone
(202) 482-2312 or 482-3833,
respectively.

SUPPLEMENTARY INFORMATION:

Background

On September 2, 1997, Dewey
Ballantine, on behalf of petitioners in
this proceeding, requested a review of
sales made by Fabrique de Fer de
Charleroi SA (FAFER). On September
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12, 1997 and February 19, 1997, FAFER
and its U.S. affiliate filed letters
certifying to the Department that there
had been no sales entries or
withdrawals from warehouse of subject
merchandise during the period of
review (POR). The Department sent a
no-shipment inquiry regarding FAFER
to U.S. Customs on October 20, 1997.
Customs did not indicate that there
were any such entries.

Because FAFER made no entries into
the customs territory of the United
States during the POR, the Department
is therefore rescinding this review.

This administrative review is being
rescinded in accordance with section
751(a)(1) of the Tariff Act (19 U.S.C.
1675(a)(1)) and 351.213(d)(3).

Dated: February 25, 1998.
Joseph A. Spetrini,

Deputy Assistant Secretary, Enforcement
Group IlI.

[FR Doc. 98-5591 Filed 3-3-98; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-475-818, C-475-819]

Certain Pasta from ltaly: Initiation of
New Shipper Antidumping and
Countervailing Duty Administrative
Reviews

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
has received a request for new shipper
reviews of the antidumping and
countervailing duty orders on certain
pasta from Italy issued July 24, 1996. In
accordance with our regulations, we are
initiating these administration reviews.
EFFECTIVE DATE: March 4, 1998.

FOR FURTHER INFORMATION CONTACT: John
Brinkmann or Edward Easton
(antidumping duty), at (202) 482-5288
or 482-1777, respectively; Vince Kane
or Todd Hansen (countervailing duty),
at (202) 482—-2815 or 482-1276,
respectively. Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (“‘the
Act”) by the Uruguay Round

Agreements Act. In addition, unless
otherwise indicated, all citations to the
regulations of the Department of
Commerce (‘‘the Department’’) are to the
regulations as codified at 19 CFR part
351, 62 FR 27295 (May 19, 1997).

SUPPLEMENTARY INFORMATION:
Background

The Department has received a
request from CO.R.EX. S.r.L.
(““CO.R.EX.”) to conduct new shipper
administrative reviews of the
antidumping and countervailing duty
orders on certain pasta from Italy, which
have a January semi-annual anniversary
date. This request was made pursuant to
section 751(a)(2)(B) of the Act and 19
CFR 351.214(b) of the Department’s
regulations.

Initiation of Review

Pursuant to the Department’s
regulations at 19 CFR 351.214(b), in its
request of January 16, 1998, CO.R.EX.
certified that it did not export the
subject merchandise to the United
States during the period of investigation
(“POI"") (May 1, 1994 through April 30,
1995) and that it was not affiliated with
any exporter or producer who exported
the subject merchandise to the United
States during the POI. CO.R.EX.
submitted documentation establishing
the date on which the merchandise was
first entered for consumption in the
United States. CO.R.EX. also certified
that it has a tolling arrangement in
which it purchases all inputs and pays
a processing fee to a company that
produces pasta for CO.R.EX. This toller
provided a certification stating that it
did not export to the United States and
has not been affiliated with any exporter
or producer who exported the subject
merchandise to the United States during
the POI.

In accordance with section
751(a)(2)(B) of the Act and section
351.214(d) of the Department’s
regulations, we are initiating new
shipper reviews of the antidumping and
countervailing duty orders on certain
pasta from Italy. We intend to issue the
final results of these reviews not later
than 270 days from the date of
publication of this notice.

Antidumping and
Countervailing Duty
Proceedings

Period to be Reviewed

Italy: Certain
Pasta, A—475—-
818:

CO.R.EX. Sir.L .....

Italy: Certain
Pasta, C—475-
819:

07/01/97-12/31/97

Antidumping and
Countervailing Duty
Proceedings

Period to be Reviewed

CO.REX.SirL ... 01/01/97-12/31/97

We will instruct the Customs Service
to allow, at the option of the importer,
the posting, until the completion of the
review, of a bond or security in lieu of
a cash deposit for each entry of the
merchandise exported by the company
listed above, in accordance with 19 CFR
351.214(e).

Interested parties may submit
applications for disclosure under
administrative protective orders in
accordance with 19 CFR 353.34(b).

This initiation and this notice are in
accordance with section 751(a) of the
Act (19 U.S.C. 1675(a)) and section
351.214 of the Department’s regulations
(19 CFR 351.214).

Dated: February 25, 1998.
Richard W. Moreland,

Deputy Assistant Secretary for Import
Administration.

[FR Doc. 98-5504 Filed 3-3-98; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-401-040]

Stainless Steel Plate from Sweden;
Antidumping Duty Administrative
Review; Extension of Time Limit

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of extension of time limit
for preliminary determination in
antidumping duty administrative review
of stainless steel plate form Sweden.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit for the preliminary results of the
antidumping duty administrative review
of Stainless Steel Plate from Sweden.
This review covers the period June 1,
1996 through May 31, 1997.

EFFECTIVE DATE: March 4, 1998.

FOR FURTHER INFORMATION CONTACT:
Heather Osborne or John Kugelman,
Office of AD/CVD Enforcement, Group
I, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, NW, Washington,
DC 20230; telephone (202) 482—3019 or
482-0649, respectively.
SUPPLEMENTARY INFORMATION: It is not
practicable to complete this review
within the original time limit. The
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Department is extending the time limit
for completion of the preliminary
results until June 30, 1998, in
accordance with Section 751(a)(3)(A) of
the Trade and Tariff Act of 1930, as
amended by the Uruguay Round
Agreements Act of 1994 (19 U.S.C.
1675(a)(3)(A)). See memorandum to
Robert S. LaRussa from Joseph A.
Spetrini regarding the extension of case
deadline, dated February 20, 1998.

Dated: February 24, 1998.
Joseph A. Spetrini,

Deputy Assistant Secretary, Enforcement
Group IlI.

[FR Doc. 98-5505 Filed 3—-3-98; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

[Docket No. 971222307-7307-01]
RIN: 0693-ZA20

Continuation of Fire Research Grants
Program—Availability of Funds

AGENCY: National Institute of Standards
and Technology, Commerce.

ACTION: Notice.

SUMMARY: The purpose of this notice is
to inform potential applicants that the
Fire Research Program, National
Institute of Standards and Technology,
is continuing its Fire Research Grants
Program. The Fire Research Program is
limited to innovative ideas generated by
the proposal writer, who chooses the
topic and approach. The issuance of
awards is contingent upon the
availability of funding.

DATES: Proposals must be received no
later than the close of business
September 30, 1998.

ADDRESSES: Applicants must submit one
signed original and two (2) copies of the
proposal along with the Application for
Federal Assistance, Standard Form 424,
(Rev. 7-97), as referenced under the
provisions of OMB Circular A-110 to:
Building and Fire Research Laboratory
(BFRL), Attention: Sonya Parham,
Building 226, Room B206, National
Institute of Standards and Technology,
Gaithersburg, Maryland 20899-0001.
FOR FURTHER INFORMATION CONTACT:
Technical questions concerning the
NIST Fire Research Grants Program
should be directed to Sonya Parham,
(301) 975-6854. Administrative
questions concerning the NIST Fire
Research Grants Program may be
directed to the NIST Grants Office at
(301) 975-6329. Additional information

can be found in the Extramural Fire
Research Program: Program
Announcement and Preparation Guide.
Copies may be downloaded from the
BFRL web site (http://
www.bfrl.nist.gov) or obtained from
Sonya Parham at the above address.

SUPPLEMENTARY INFORMATION:

Catalog of Federal Domestic Assistance
Name and Number Measurement and
Engineering Research and Standards—
11.609

Authority

As authorized by section 16 of the Act
of March 3, 1901, as amended (15 U.S.C.
278f), the NIST Building and Fire
Research Laboratory conducts directly
and through grants and cooperative
agreements, a basic and applied fire
research program. The annual budget for
the Fire Research Grants Program is
$1.36 million. Because of commitments
for the support of multi-year programs,
only a portion of the budget is available
to initiate new programs in any one
year. Most grants and cooperative
agreements are in the $10,000 to
$100,000 per year range.

All proposals submitted must be in
accordance with the programs and
objectives listed below.

Program Objectives
A. Fire Modeling and Applications

To perform research, develop and
demonstrate the application of
analytical models for the quantitative
prediction of the consequences of fires
and the means to assess the accuracy of
those models. This includes: Developing
methods to assess fire hazard and risk;
creating advanced, usable modelling for
the calculation of the effluent from
building fires; modelling the ignition
and burning of furniture, contents, and
building elements such as walls;
developing methods of evaluating and
predicting the performance of building
safety design features; developing a
protocol for determining the accuracy of
algorithms and comprehensive models;
developing data bases to facilitate use of
fire models; and developing
methodologies to acquire, model, and
display fire information.

B. Large Fire Research

To perform research and develop
techniques to measure, predict the
behavior and mitigate large fire events.
This includes: Understanding the
mechanisms of large fires that control
gas phase combustion, burning rate,
thermal and chemical emissions, and
transport processes; developing field
measurement techniques to assess the

near- and far-field impact of large fires
and their plumes; performing research
on the use of combustion for
environmental cleanup; predicting the
performance and environmental impact
of fire protection measures and fire
fighting systems and techniques; and
developing and operating the Fire
Research Program large-scale
experimental facility.

C. Advanced Fire Measurements

To produce the scientific basis and
robust measurement methods for
characterizing fires and their effluents at
full- and reduced-scales. This includes
discrete point, volume-integrated, and
time- and space-resolved measurements
for such properties as temperature,
smoke density, chemical species, and
flow velocity. Laboratory and
computational research are also
performed to understand the
underpinning fire phenomena to ensure
the soundness of the developed
measurement techniques.

D. Materials Fire Research

To perform research enabling the
confident development by industry of
new, less-flammable materials and
products. This capability is based on
understanding fundamentally the
mechanisms that control the ignition,
flame spread and burning rate of
materials, as well as and the chemical
and physical characteristics that affect
these aspects of flammability. This
includes: Developing methods of
measuring the response of a material to
fire conditions that enable assured
prediction of the full-scale performance
of the final product; developing
computational molecular dynamics and
other mechanistic approaches to
understand flame retardant mechanisms
and the effects of polymer chemical
structure on flammability;
characterizing the burning rates of
charring and non-charring polymers and
composites; and delineating and
modeling the enthalpy and mass
transfer mechanisms of materials
combustion.

E. Fire Sensing and Extinguishment

To develop understanding, metrology
and predictive methods to enable high-
performance fire sensing and
extinguishment systems; and devising
new approaches to minimize the impact
of unwanted fires and the suppression
process. This includes: performing
research for the identification and in-
situ measurement of the symptoms of
pending and nascent fires and the
consequences of suppression; devising
or adapting monitors for these variables
and the intelligence for timely
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interpretation of the data; developing
methods to characterize the
performance of new approaches to fire
detection and suppression; determining
mechanisms for deflagration and
detonation suppression by advanced
agents and principles for their optimal
use; and modeling the extinguishment
process.

Award Period

Proposals will be considered for
research projects from one to three
years. When a proposal for a multi-year
is approved, funding will initially be
provided for only the first year of the
program. If an application is selected for
funding, DoC has no obligation to
provide any additional future funding in
connection with that award. Renewal of
an award to increase funding or extend
the period of performance is at the total
discretion of DoC. Funding for each
subsequent year of a multi-year proposal
will be contingent on satisfactory
progress, fit to the NIST Fire Research
Program and the availability of funds.

Matching Requirements

The Fire Research Grants Program
does not involve the payment of any
matching funds and does not directly
affect any state or local government.

Eligibility
Academic institutions, non-Federal

agencies, independent and industrial
laboratories, and research organizations.

Proposal Review Process

All proposals are assigned to the
appropriate group leader of the five
programs listed above. Both technical
value of the proposal and the
relationship of the work proposed to the
needs of the specific program are taken
into consideration in the group leader’s
recommendation to the Division Chief.
Applicants should allow up to 90 days
processing time. Proposals are evaluated
for technical merit by at least three
reviewers chosen from NIST
professionals, technical experts from
other interested government agencies
and experts from the fire research
community at large.

Evaluation Criteria

a. Technical quality of the research: 0—
35

b. Potential impact of the results: 0-25

c. Staff and institution capability to do
the work: 0-20

d. Match of budget to proposed work: 0—
20

Selection Procedures

The results of these technical
evaluations are transmitted to the Group

Leader of the appropriate unit in the
Building and Fire Research Laboratory.
He/She combines the above results with
consideration of (a) Fit to the program
objectives listed above and (b) program
balance, and then prepares a
Recommendation for Funding Memo.
This is then approved or disapproved by
the Division Chief and Deputy Director.

Paperwork Reduction Act

The Standard Forms 424, 424A, 424B,
and LLL mentioned in this notice are
subject to the requirements of the
Paperwork Reduction Act and have
been approved by the Office of
Management and Budget, (OMB), under
Control Numbers 0348—-0043, 0348—
0044, 0348-0040, and 0348-0046.
Notwithstanding any other provision of
the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection, subject to the
requirements of the Paperwork
Reduction Act, unless that collection of
information displays a currently valid
OMB Control Number.

Application Kit

An application Kit, containing all
required application forms and
certifications is available by calling
Sonya Parham, NIST Fire Research
Grants Program (301) 975-6854. An
application kit includes the following:

SF-424 (Rev. 7/97)—APPLICATION
FOR FEDERAL ASSISTANCE

SF-424A (Rev. 7/97)—BUDGET
INFORMATION—Non-Construction
Programs

SF-424B (Rev. 7/97)—ASSURANCES—
Non-Construction Programs

CD-511 (7/91)—CERTIFICATIONS
REGARDING DEBARMENT,
SUSPENSION, AND OTHER
RESPONSIBILITY MATTERS;
DRUG-FREE WORKPLACE
REQUIREMENTS AND LOBBYING

CD-512 (7/91)—CERTIFICATIONS
REGARDING DEBARMENT,
SUSPENSION, INELIGIBILITY AND
VOLUNTARY EXCLUSION—
LOWER TIER COVERED
TRANSACTIONS AND LOBBYING

SF-LLL—DISCLOSURE OF LOBBYING
ACTIVITIES

Additional Requirements
Past Performance

Unsatisfactory performance under
prior Federal awards may result in an
application not being considered for
funding.

Preaward Activities

Applicants who incur any costs prior
to an award being made do so solely at

their own risk of not being reimbursed
by the Government. Notwithstanding
any verbal assurance that may have
been provided, there is no obligation on
the part of NIST to cover preaward
costs.

Primary Application Certifications

All primary applicants must submit a
completed Form CD-511, “Certification
Regarding Debarment, Suspension and
Other Responsibility Matters; Drug-Free
Workplace Requirements and
Lobbying,” and the following
explanations are hereby provided:

1. Nonprocurement Debarment and
Suspension. Prospective participants (as
defined at 15 CFR part 26, section 605)
are subject to 15 CFR part 26, subpart
F., “Nonprocurement Debarment and
Suspension’ and the related section of
the certification form prescribed above
applies;

2. Drug-Free Workplace. Grantees (as
defined at 15 CFR part 26, section 605)
are subject to 15 CFR part 26, subpart
F., “Governmentwide Requirements for
Drug-Free Workplace (Grants)” and the
related section of the certification form
prescribed above applies;

3. Anti-Lobbying. Persons (as defined
at 15 CFR part 28, section 105) are
subject to the lobbying provisions of 31
U.S.C. 1352, “Limitation on use of
appropriated funds to influence certain
Federal contracting and financial
transactions,” and the lobbying section
of the certification form prescribed
above applies to applications/bids for
grants, cooperative agreements, and
contracts for more than $100,000, and
loans and loan guarantees for more than
$150,000, or the single family maximum
mortgage limit for affected programs,
whichever is greater, and;

4. Anti-Lobbying Disclosure. Any
applicant that has been paid or will pay
for lobbying using any funds must
submit an SF—LLL, “Disclosure of
Lobbying Activities,” as required under
15 CFR part 28, appendix B.

5. Lower-Tier Certifications.
Recipients shall require applicants/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit, if applicable, a completed
Form CD-512, “Certification Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier
Covered Transactions and Lobbying”
and disclosure form, SF-LLL,
“Disclosure of Lobbying Activities.”
Form CD-512 is intended for the use of
recipients and should not be transmitted
to NIST. SF—LLL submitted by any tier
recipient or subrecipient should be
submitted to NIST in accordance with
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the instructions contained in the award
document.

Name Check Reviews

All for-profit and non-profit
applicants will be subject to a name
check review process. Name checks are
intended to reveal if any key individuals
associated with the applicant have been
convicted of or are presently facing,
criminal charges such as fraud, theft,
perjury, or other matters which
significantly reflect on the applicant’s
management honesty or financial
integrity.

False Statements

Applicants are reminded that a false
statement may be grounds for denial or
termination of funds and grounds for
possible punishment by fine or
imprisonment.

Delinquent Federal Debts

No award of Federal funds shall be
made to an applicant who has an
outstanding delinquent Federal debt
until either:

1. The delinquent account is paid in
full;

2. A negotiated repayment schedule is
established and at least one payment is
received; or

3. Other arrangements satisfactory to
DoC are made.

No Obligation for Future Funding

If an application is accepted for
funding, DoC has no obligation to
provide any additional future funding in
connection with that award. Renewal of
an award, increased funding, or
extending the period of performance is
at the total discretion of NIST.

Federal Policies and Procedures

Recipients and subrecipients under
the Fire Research Grants Program are
subject to all applicable Federal laws
and Federal and Departmental policies,
regulations and procedures applicable
to Federal financial assistance awards.
The Fire Research Grant Program does
not directly affect any state or local
government. Applications under this
program are not subject to Executive
Order 12372, “Intergovernmental
Review of Federal Programs.”

Purchase of American-Made Equipment
and Products

Applicants are hereby notified that
they are encouraged, to the greatest
extent practicable, to purchase
American-made equipment and
products with funding provided under
this program.

Indirect Costs

The total dollar amount of the indirect
costs proposed in an application under
this program must not exceed the
indirect cost rate negotiated and
approved by a cognizant Federal agency
prior to the proposed effective date of
the award or 100 percent of the total
proposed direct cost dollar amount in
the application, whichever is less.

Executive Order Statement

This funding notice was determined
to be “‘not significant’ for purposes of
E.O. 12866.

Dated: February 26, 1998.

Robert E. Hebner,

Acting Deputy Director, National Institute of
Standards and Technology.

[FR Doc. 98-5531 Filed 3-3-98; 8:45 am]
BILLING CODE 3510-13-M

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Government Owned Inventions
Available for Licensing

AGENCY: National Institute of Standards
and Technology, Commerce.

ACTION: Notice of Government owned
inventions available for licensing.

SUMMARY: The inventions listed below
are owned in whole or in part by the
U.S. Government, as represented by the
Department of Commerce. The
Department of Commerce’s ownership
interest in the inventions is available for
licensing in accordance with 35 U.S.C.
207 and 37 CFR part 404 to achieve
expeditious commercialization of
results of Federally funded research and
development.
FOR FURTHER INFORMATION CONTACT:
Technical and licensing information on
these inventions may be obtained by
writing to: National Institute of
Standards and Technology, Industrial
Partnerships Program, Building 820,
Room 213, Gaithersburg, MD 20899; Fax
301-869-2751. Any request for
information should include the NIST
Docket No. and Title for the relevant
invention as indicated below.
SUPPLEMENTAL INFORMATION: NIST may
enter into a Cooperative Research and
Development Agreement (““CRADA”’)
with the licensee to perform further
research on the invention for purposes
of commercialization. The inventions
available for licensing are:

NIST Docket Number: 96-050US.

Title: Implementation of Role-Based
Access Control in Multi-Level Secure
Systems.

Abstract: Role-based access control
(RBAC) is implemented on a multi-level
secure (MLS) system by establishing a
relationship between privileges within
the RBAC system and paris of levels and
compartments within the MLS system.
The advantages provided by RBAC, that
is, reducing the overall number of
connections that must be maintained,
and, for example, greatly simplifying the
process required in response to a change
of job status of individuals within an
organization, are then realized without
loss of the security provided by MLS. A
trusted interface function has been
developed to ensure that the RBAC rules
permitting individuals access to objects
are followed rigorously, and provides a
proper mapping of the roles to
corresponding pairs of levels and
compartments.

NIST Docket Number: 96—052US.

Title: Process for the Enactment of
Workflow Using Role-Based Access
Control.

Abstract: A workflow sequence
specified by a process definition is
managed by a workflow management
system which enacts each segment in
the order specified by that process
definition. Role-based access control
(RBAC) is used to define membership of
individuals in groups, i.e., to assign
individuals to roles, and to then activate
the roles with respect to the process at
appropriate points in the sequence. Any
individual belonging to the active role
can perform the next step in the
business process. Changes in the duties
and responsibilities of individuals as
they change job assignments are greatly
simplified, as their role memberships
are simply reassigned; the workflow
process is unaffected.

NIST Docket Number: 97-017US.

Title: Domain Engineered
Ferroelectric Optical Radiation Detector.

Abstract: The invention uses electric
field poling at room temperature to
selectively reverse the direction of the
spontaneous polarization in a z-cut
LiNbO3 electret to produce a bicell
pyroelectric detector. Microphonic
noise that is typical of monocell
pyroelectric detectors is reduced in the
present device. Investigation of the
pyroelectric electret geometry and the
vibration modes of the detector
assembly may lead to designs with even
greater microphonic suppression. More
complicated domain reversal patterns
may accommodate refined detector
designs and could be used to create
multi-element sensors.

NIST Docket Number: 97-021US.

Title: Temperature Calibration Wafer
for Rapid Thermal Processing Using
Thin-Film Thermocouples.
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Abstract: This invention enables the
measurement of temperature and the
calibration of temperature
measurements in rapid thermal
processing tools for silicon wafer
processing to a greater accuracy than
previously possible. The invention is a
device which is a calibration wafer of
novel construction and capabilities. The
calibration wafer is comprised of an
array of junctions of thin film
thermocouples which traverse the
silicon wafer (typically 200 mm in
diameter) and are welded to
thermocouple wires of the same
composition as the thin films. The
advantages of very low mass thin-film
thermocouples in making these
measurements are greatest under the
extremely high heat flux conditions
present in rapid thermal processing
tools (100 w/cm2). In order to achieve
these measurements with thin-film
thermocouples at temperatures ranging
up to 900 degrees celcius a novel
approach was taken in the design and
fabrication of the wafer including the
incorporation of an adhesion film for
the thermoelements, diffusion barriers,
and high temperature dielectric
insulators.

Dated: February 26, 1998.
Robert E. Hebner,
Acting Deputy Director.
[FR Doc. 98-5330 Filed 3-3-98; 8:45 am]
BILLING CODE 3510-13-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 022498B]

Fisheries of the Exclusive Economic
Zone Off Alaska; Public Workshop;
Localized Depletions of Atka Mackerel
in the Bering Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of workshop.

SUMMARY: NMFS announces a workshop
to review evidence for fishery-induced
localized depletions of Atka mackerel in
the Bering Sea/Aleutian Island region
and to consider fishery management
alternatives to prevent such depletions
and their potential impact on foraging
by the endangered western population
of Steller sea lions.
DATES: The workshop is scheduled as
follows:

March 10, 1998, 9:00 a.m. to 5:00
p-m., Seattle, WA.

ADDRESSES: The workshop will be held
at the Alaska Fisheries Science Center,
(Room 2143, Building 4), 7600 Sand
Point Way, NE., Seattle, WA 98115.

FOR FURTHER INFORMATION CONTACT: Tim
Ragen, 907-586—-7248.

SUPPLEMENTARY INFORMATION: Fishing
for Atka mackerel in the Bering Sea/
Aleutian Islands region may result in
the localized depletion of this species.
Atka mackerel is a prey species of the
endangered western population of
Steller sea lions, and such depletions
may impede sea lion recovery if they
affect the foraging success of young sea
lions, in particular.

Dated: February 25, 1998.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-5509 Filed 2—-27-98; 12:14 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Modernization Transition Committee
(MTC); Notice of Public Meeting

Action: Notice of Public Meeting.

Time and Date: March 18, 1998
beginning at 8:00 a.m.

Place: This meeting will take place at
the Silver Spring Holiday Inn, 8777
Georgia Avenue, Silver Spring,
Maryland.

Status: The meeting will be open to
the public. The time between 10:30 a.m.
and noon will be set aside for oral
comments or questions from the public
and approximately 50 seats will be
available on a first-come first-served
basis.

Matters To Be Considered: This
meeting will cover: Consultation on
Astoria, Oregon and Lexington,
Kentucky Automation and Closure
Certifications; NWS updates on
Evansville, Indiana and Victoria, Texas;
report by the FAA on ASOS
reassessment; and a report on the NWS
Modernization status.

Contact Person for More Information:
Mr. Nicholas Scheller, National Weather
Service, Modernization Staff, 1325 East-
West Highway, SSMC2, Silver Spring,
Maryland 20910. Telephone: (301) 713—
0454.

Dated: February 26, 1998.
Nicholas R. Scheller,
Manager, National Implementation Staff.
[FR Doc. 98-5527 Filed 3-3-98; 8:45 am]
BILLING CODE 3510-12-M

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[1.D. 022598A]

Western Pacific Fishery Management
Council; Public Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meetings.

SUMMARY: The Western Pacific Fishery
Council will hold meetings of its
Scientific and Statistical Committee, in
Honolulu, HI. DATES: The Scientific
and Statistical Committee (SSC) meeting
will be held on March 24-26, 1998,
from 8:30 a.m. to 5:00 p.m. each day.
ADDRESSES: The meetings will be held at
the Council office conference room,
1164 Bishop Street, Suite 1400,
Honolulu, Hawaii; telephone: (808)
522-8220.

Council address: Western Pacific
Fishery Management Council, 1164
Bishop St., Suite 1400, Honolulu, HI
96813.

FOR FURTHER INFORMATION CONTACT:
Kitty M. Simonds, Executive Director;
telephone: (808) 522-8220.
SUPPLEMENTARY INFORMATION: The SSC
will discuss and may make
recommendations to the Council on: a
draft amendment for an area closure for
large pelagic vessels in the American
Samoa exclusive economic zone; a draft
comprehensive amendment (covering
all fishery management plans (FMP) to
implement new Sustainable Fishery Act
requirements (bycatch, fishing sectors,
fishing communities, overfishing,
Essential Fish Habitat (EFH), including
research needs and priorities necessary
to carry out the Council’s EFH
management mandate, and updates of
National Environmental Policy Act
requirements); National Vessel and
Fisheries Information Systems; Federal
management options to restore
overfished Main Hawaiian Islands
(MHI) onaga and ehu; draft island-area
modules for the 1997 bottomfish annual
report, including improvements to the
report and reconsideration of geographic
reporting of overfishing indicator; the
draft 1997 Northwestern Hawaiian
Islands (NWHI) lobster annual report;
the addition of new areas
(Commonwealth of the Northern
Mariana Islands (CNMI) and U.S.
Possessions) to Permit Area 3 through a
possible framework amendment; review
of Marine Conservation Plans (by island
area) and the Sustainable Fisheries
Fund.
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Other agenda items that the SSC will
discuss and may take action on include:

1. Pelagics protected species
interactions and initiative;

2. Possible study on shark finning in
Western Pacific Region;

3. Fishery developments at Palmyra
and Midway atolls;

4. State and federal research on MHI
overfished bottomfish;

5. Possible addition of generic level
management unit species to the
Bottomfish FMP or include with
developing Coral Reef Ecosytem FMP;

6. Update on the status of the draft
amendment for the limited access
program for the Mau Zone in the NWHI;

7. Update on American Deepwater
Engineering precious corals operations;

8. Crustaceans research and data
collection plans for 1998;

9. Determination of the 1998 NWHI
lobster harvest guideline, including
estimation of exploitable population
size and establishment of separate bank
quotas;

10. Status of Crustaceans FMP
framework regulatory changes: Vessel
Monitoring System vessel transit of 50
mile closed area, announce harvest
guideline February 28, add May to
closed season for MHI Federal waters;

11. Draft outline and concept for Coral
Reef Ecosystem Fishery Management
Plan, with recommendations for
membership to form a new Plan Team;

12. Final Environmental Impact
Statement (if available) for military use
of Farallon de Mendinilla, CNMI; and

13. Other business as required.

Although other issues not contained
in this agenda may come before this SSC
for discussion, in accordance with the
Magnuson-Stevens Fishery
Conservation and Management Act,
those issues may not be the subject of
formal action during this meeting.
Action will be restricted to those issues
specifically identified in the agenda
listed in this notice.

Special Accommodations

This meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to
Kitty M. Simonds, 808-522—-8220
(voice) or 808-522-8226 (fax), at least 5
days prior to meeting date.

Dated: February 25, 1998.
Bruce C. Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 98-5510 Filed 3-3-98; 8:45 am]
BILLING CODE 3510-22-F

THE COMMISSION OF FINE ARTS

Notice of Meeting

The next meeting of the Commission
of Fine Arts is scheduled for 19 March
1998 at 10:00 a.m. in the Commission’s
offices at the National Building Museum
(Pension Building), Suite 312, Judiciary
Square, 441 F Street, NW., Washington,
DC 20001. The meeting will focus on a
variety of projects affecting the
appearance of the city.

Inquiries regarding the agenda and
requests to submit written or oral
statements should be addressed to
Charles H. Atherton, Secretary,
Commission of Fine Arts, at the above
address or call 202-504—-2200.
Individuals requiring sign language
interpretation for the hearing impaired
should contact the Secretary at least 10
days before the meeting date.

Dated in Washington, DC, February 24,
1998.

Charles H. Atherton,

Secretary.

[FR Doc. 98-5499 Filed 3-3-98; 8:45 am]
BILLING CODE 6330-01-M

COMMODITY FUTURES TRADING
COMMISSION

Notice of Establishment of the
Commodity Futures Trading
Commission Global Markets Advisory
Committee

SUMMARY: The Commodity Futures
Trading Commission has determined to
establish the “Commodity Futures
Trading Commission Global Markets
Advisory Committee.” As required by
Section 9(a)(2) of the Federal Advisory
Committee Act, 5 U.S.C. App. 2, 9(a)(2)
and 41 CFR 101-6.1007, the
Commission has consulted with the
Committee Management Secretariat of
the General Services Administration.
The Commission certifies that the
creation of this advisory committee is
necessary and in the public interest in
connection with the performance of
duties imposed on the Commission by
the Commodity Exchange Act, 7 U.S.C.
1 et seq., as amended. This notice is
published pursuant to Section 9(a)(2) of
the Advisory Committee Act, 5 U.S.C.
App. 2, 9(a)(2) and 41 CFR 101-6.1015.
FOR FURTHER INFORMATION CONTACT:
De’Ana Dow, Legal Counsel to
Commissioner Barbara P. Holum (Tel.
(202) 418-5070), or Helen G. Blechman,
Assistant General Counsel (202) 418—
5116, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, N.W., Washington,
D.C. 20581.

SUPPLEMENTARY INFORMATION: The
globalization of futures markets has
been a principal development of the
1980’s and 1990’s. Such global
expansion is characterized by:

¢ The increasing number of futures
markets being established
internationally,

¢ The increasingly multinational
nature of regulated U.S. Firms,

¢ The international linking of
markets,

¢ Concerns about international
market risk, and

¢ The increased demand for global
brokerage services by U.S. market users.

The recent volatility that has shaken
world equity and currency markets has
demonstrated more vividly than ever
before that the markets are inextricably
linked through common products and
related market participants. Therefore,
events that occur in one market can and
frequently do cause global regulatory
and business concerns. The shocks to
the world financial system caused by
the collapse of Barings Plc. in 1995 and
the significant losses incurred by the
Sumitomo Corporation in 1996 also
dramatically illustrate that this is true.

Increasingly sophisticated and low-
cost communication technology such as
the Internet has expanded access to
markets and to market users. Currently,
the Commission, as well as other U.S.
and foreign regulators, are considering
appropriate regulation of the use of such
electronic cross-border vehicles for
trading. Moreover U.S. firms face an
array of disparate regulatory policies as
they conduct business in numerous
countries.

These trends raise complex and novel
issues that could profoundly affect the
integrity and competitiveness of U.S.
markets and U.S. firms engaged in
providing financial services globally.
The Commission wishes to establish a
forum in which it can discuss such
issues with U.S. markets and firms to
assist it in designing its regulations and
updating its procedures in response to
these profound changes. These issues
would include:

(1) Avoiding unnecessary regulatory
or operational impediments faced by
those doing global business, such as:

(a) Differing and/or duplicative
regulatory frameworks,

(b) Lack of transparency of rules and
regulations, and

(c) Barriers to market access,
while preserving core protections for
markets and customers.

(2) Setting appropriate international
standards for regulation of futures and
derivatives markets and intermediaries;

(3) Assessing the impact on U.S.
markets and firms of the Commission’s
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international efforts and the initiatives
of foreign regulators and market
authorities;

(4) Achieving continued global
competitiveness of U.S. markets and
firms; and

(5) ldentifying methods to improve
domestic and international regulatory
structures.

The Commission has taken an active
role in working with foreign regulators
to address global market issues. Recent
global initiatives have been designed:
(1) to enhance international supervisory
cooperation and emergency procedures;
(2) to establish concrete standards of
best practices that set international
benchmarks for regulation of futures
and derivatives markets; (3) to
encourage improved transparency in
those markets; (4) to improve the quality
and timeliness of international
information sharing; (5) and to
encourage jurisdictions around the
world to remove legal or practical
obstacles to achieving these goals.

The Commission anticipates that the
advisory committee will provide an
extremely valuable forum for
information exchange and advice on
these matters. The reports,
recommendations and general advice
from this committee will enable the
Commission to assess more effectively
the need for possible statutory,
regulatory or policy alternatives to
address the challenges posed by the
globalization of our markets.

Commissioner Barbara P. Holum will
serve as Chairman and Designated
Federal Official of this Advisory
Committee. The members of the
Committee will include those U.S.
markets, firms and market users most
directly involved in and affected by
global operations and will be balanced
in terms of points of view represented.
Specifically, the Commission is
considering for membership a broad
cross-section of persons representing
U.S. exchanges, regulators and self-
regulators, financial intermediaries,
end-users, traders and academics.

The Commission has found that the
committee would not duplicate the
functions of the Commission, another
existing advisory committee or other
means such as public hearings. It has
further found that advice on such
specialized matters is best obtained
through the advisory committee
framework rather than through other
more costly, less flexible and less
efficient means of assembling persons
from all sectors of the financial
industry. The Commission, therefore,
has concluded that the creation of a
Global Markets Advisory Committee is
essential to the conduct of the

Commission’s business and is in the
public interest.

Issued in Washington, D.C., on February
25, 1998, by the Commission.
Jean A. Webb,

Secretary of the Commission, Commodity
Futures Trading Commission.

[FR Doc. 98-5506 Filed 3-3—98; 8:45 am]
BILLING CODE 6351-01-M

COMMODITY FUTURES TRADING
COMMISSION

Coffee, Sugar & Cocoa Exchange, Inc.
Amendment to a Petition for
Exemption From the Dual Trading
Prohibition in Affected Contract
Markets

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of amendment to a
petition for exemption from the
prohibition on dual trading in an
affected contract market.

SUMMARY: Coffee, Sugar & Cocoa
Exchange, Inc. (“*“CSCE” or “Exchange’)
has submitted to the Commodity
Futures Trading Commission
(“Commission’) an additional update of
its October 19, 1993 petition for
exemption from the prohibition against
dual trading in two contract markets.
The amendment requests an exemption
for a newly affected contract market.
Copies of the entire file, including any
future submissions, will be available to
the public upon request, except to the
extent the Exchange has requested
confidential treatment.

ADDRESSES: Copies of the file are
available from the Office of the
Secretariat, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW, Washington, DC
20581. Reference should be made to the
CSCE dual trading exemption petition
file.

FOR FURTHER INFORMATION CONTACT:
Duane C. Andresen, Special Counsel, or
Adam E. Wernow, Staff Attorney,
Division of Trading and Markets,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW, Washington, DC
20581; telephone: (202) 418-5490.

SUPPLEMENTARY INFORMATION: Pursuant
to Sections 4j(a)(1) and (3) of the
Commodity Exchange Act (““‘Act”) and
Commission Regulation 155.5
thereunder, a board of trade may submit
a petition to the Commission to exempt
any of its affected contract markets
(markets with an average daily trading
volume equal to or in excess of 8,000
contracts for four consecutive quarters)

from the prohibition against dual
trading. Regulation 155.5(d)(6)
authorizes the Director of the Division
of Trading and Markets, or a designee of
the Director, to publish notice of each
exemption petition deemed complete
under Regulation 155.5(d) and to make
the petition available to the public as
required by Section 4j(a)(5) of the Act.

CSCE originally submitted a petition
for a dual trading exemption on October
19, 1993, for its Sugar #11 and Coffee
“C” futures contracts. On March 21,
1997, CSCE submitted an amended
petition that updated the Exchange’s
original petition and requested a dual
trading exemption for four additional
affected contract markets: Cocoa futures
and option contracts on the Sugar #11,
Coffee “C,” and Cocoa futures. On July
8, 1997, the Commission issued an
Opinion and Order granting a dual
trading exemption to CSCE for its Sugar
#11 futures contract, the only affected
contract market as of that date. This
Opinion and Order provided that if
other CSCE contracts became affected
contract markets after the date of the
Order, the Commission may expand the
Order in response to an updated
petition that includes those contracts.
Pursuant to that provision, CSCE
submitted an amendment dated
February 3, 1998, requesting an
exemption from the dual trading
prohibition for the Cocoa futures
contract market.

Copies of the file containing all these
materials and any future submissions,
except to the extent the Exchange has
requested confidential treatment in
accordance with 17 CFR 145.9, are
available for inspection at the
Commission’s Office of the Secretariat,
Three Lafayette Centre, 1155 21st Street,
NW, Washington, DC 20581, and may be
obtained by mail at that address or by
telephone at (202) 418-5100.

Petition materials subject to CSCE’s
request for confidential treatment may
be available upon request pursuant to
the Freedom of Information Act
(“FOIA™) (5 U.S.C. §552) and the
Commission’s regulations thereunder
(17 CFR Part 145), except to the extent
they are entitled to confidential
treatment as set forth in 17 CFR 145.5
and 145.9. Requests for copies of such
materials should be made to FOIA,
Privacy and Sunshine Act Compliance
Staff of the Office of the Secretariat at
the above address in accordance with 17
CFR 145.7 and 145.8.

CSCE timely submitted its amended
petition before February 5, 1998, the
effective date of the dual trading
prohibition in the newly affected
contract market. Therefore, application
of the prohibition in the contract market
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covered by the petition amendment has
been suspended in accordance with
Commission Regulation 155.5(d)(5) and
will remain suspended until the petition
is acted upon.

Issued in Washington, DC, on February 26,
1998.
Alan L. Seifert,
Deputy Director, Division of Trading and
Markets.
[FR Doc. 98-5595 Filed 3-3-98; 8:45 am]
BILLING CODE 6351-01-P

COMMODITY FUTURES TRADING
COMMISSION

Chicago Board of Trade Supplement to
Petition for Exemption From the Dual
Trading Prohibition in Affected
Contract Markets

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of supplement to a
petition for exemption from the
prohibition on dual trading for a
potentially affected screen-based traded
contract market.

SUMMARY: Chicago Board of Trade
(“CBT"” or “Exchange’) has submitted to
the Commodity Futures Trading
Commission (‘““Commission”) an
additional update of its October 25,
1993 petition for exemption from the
prohibition against dual trading. The
supplement requests an exemption for a
screen-based traded contract if the
Commission determines that the
contract is an affected contract market
subject to the dual trading prohibition.
Copies of the entire file, including any
future submissions, will be available to
the public upon request, except to the
extent that the Exchange has requested
confidential treatment.

ADDRESSES: Copies of the file are
available from the Office of the
Secretariat, Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW, Washington, DC
20581. Reference should be made to the
CBT dual trading exemption petition
file.

FOR FURTHER INFORMATION CONTACT:
Rachel Berdansky, Special Counsel,
Division of Trading and Markets,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW, Washington, DC
20581; telephone: (202) 418-5490.
SUPPLEMENTARY INFORMATION: Pursuant
to Sections 4j(a)(1) and (3) of the
Commodity Exchange Act (“Act’’) and
Regulation 155.5 thereunder, a board of
trade may submit a petition to the
Commission to exempt any of its

affected contract markets (markets with
an average daily trading volume equal to
or in excess of 8,000 contracts for four
consecutive quarters) from the
prohibition against dual trading.
Regulation 155.5(d)(6) authorizes the
Director of the Division of Trading and
Markets (“‘Division”), or a designee of
the Director, to publish notice of each
exemption petition deemed complete
under Regulation 155.5(d) and to make
the petition available to the public as
required by Section 4j(a)(5) of the Act.

CBT originally submitted a petition
for dual trading exemption for ten
affected contract markets on October 25,
1993. Subsequently, pursuant to letters
dated March 25 and May 14, 1994, CBT
supplemented its petition to include
three additional affected contract
markets. On November 7, 1997, the
Commission issued a proposed Order
granting CBT conditional dual trading
exemptions for 13 affected contract
markets.

Through a letter dated December 12,
1997, the Exchange notified the Division
that the average daily trading volume for
the U.S. Treasury Bond futures contract
(“T-Bonds”) traded on the Exchange’s
screen-based Project A system exceeded
8,000 contracts for each of four quarters
during the volume year from December
1996 through November 1997. The
Exchange requested the opportunity to
submit materials by January 31, 1998,
addressing whether a screen-based
traded market should be considered an
affected contract market subject to the
dual trading provisions set forth in
Section 4j of the Act and Regulation
155.5. On December 16, 1997, the
Division granted that request, and
informed CBT that the submission also
had to include a complete dual trading
exemption petition for the Project A
traded T-Bond futures contract. On
January 31, 1998, the Exchange
submitted a petition supplement
requesting an exemption from the dual
trading prohibition for the Project A
traded T-Bond futures contract if the
Commission determines that the
contract is an affected contract market.
The supplement addressed the
applicability of a dual trading
prohibition to an electronic market, as
well as the elements of the Exchange’s
trade monitoring system as they apply
to Project A.

As noted by the Commission in
promulgating Regulation 155.5, a
contract market trading on an exchange
floor will be considered separate from a
contract market in the same commodity
trading though a screen-based trading
system. The Commission further stated
that, while not excluding electronic
trading from the dual trading

prohibition, the Commission was
retaining the flexibility to consider the
matter further. See FR 40335 (July 28,
1993). The Commission is currently
considering whether screen-based
trading systems, such as Project A, shall
be subject to the dual trading provisions
of Section 4j of the Act and Regulation
155.5.

Copies of the file containing all these
materials and any future submissions,
except to the extent that the Exchange
has requested confidential treatment in
accordance with 17 CFR 145.9, are
available for inspection at the
Commission’s Office of the Secretariat,
Three Lafayette Centre, 1155 21st Street,
NW, Washington, DC 20581, and may be
obtained by mail at that address or by
telephone at (202) 418-5100.

Petition materials subject to CBT’s
request for confidential treatment may
be available upon request pursuant to
the Freedom of Information Act
(“FOIA™) (5 U.S.C. §552) and the
Commission’s regulations thereunder
(17 CFR Part 145), except to the extent
they are entitled to confidential
treatment as set forth in 17 CFR 145.5
and 145.9. Requests for copies of such
materials should be made to FOIA,
Privacy and Sunshine Act Compliance
Staff of the Office of the Secretariat at
the above address in accordance with 17
CFR 145.7 and 145.8.

If the Commission determines that the
Project A traded T-Bond futures contract
is subject to Section 4j of the Act and
Regulation 155.5, CBT is deemed to
have timely submitted its petition
supplement for the purpose of
Regulation 155.5(d)(5). Therefore,
application of the dual trading
prohibition against Project A trading of
the T-Bond futures contract would be
suspended until the petition is acted
upon.

Issued in Washington, DC, on February 26,
1998.

Alan L. Seifert,

Deputy Director, Division of Trading and
Markets.

[FR Doc. 98-5596 Filed 3—-3-98; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF DEFENSE
Department of the Army

Environmental Assessment and
Finding of No Significant Impact for
the BRAC 95 Realignment of Detroit
Arsenal, Warren, Ml

AGENCY: Department of the Army, DoD.
ACTION: Notice of availability.
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SUMMARY: The Department of the Army
announces today the availability of the
Environmental Assessment (EA) and
Finding of No Significant Impact (FNSI)
for the realignment of Detroit Arsenal,
Warren, Michigan, in accordance with
the Defense Base Closure and
Realignment Act of 1990, Pub. L. 101-
510, as amended. The 1995 Defense
Base Closure and Realignment
Commission (BRAC) recommended the
realignment of missions/functions from
Detroit Army Tank Plant (DATP) on the
east side of Detroit Arsenal to the west
side of Detroit Arsenal.

The EA evaluates the environmental
and socioeconomic effects associated
with the proposed action and the
alternatives. The proposed action is the
relocation of personnel and functions
from DATP on the east of Detroit
Arsenal to the west side of Detroit
Arsenal. Functions planned for the
relocation within Detroit Arsenal would
be combined with similar functions
already present to achieve maximum
efficiency. Due to a shortage of storage
facilities to accommodate relocating and
continuing functions the Army proposes
to construct a 50,000-square-foot high-
bay general-purpose warehouse on the
west side of Detroit Arsenal. Upon
disposal of DATP, Detroit Arsenal will
consist of the western portion of the
installation, plus Building 7 (research
facility) and Building 8 (warehouse)
located on the eastern portion.

Alternatives examined in the Final EA
include renovation of existing facilities,
construction of new facilities and the no
action alternative. The Army’s preferred
alternative is implementation of the
proposed action.

The EA, which is incorporated into
the FNSI, examines potential impacts of
the proposed action and alternatives on
15 resource areas and areas of
environmental concern: land use,
climate, air quality, water resources,
geology, infrastructure, hazardous and
toxic materials, permits and regulatory
authorizations, biological resources,
ecosystems, cultural resources, the
sociological environment, economic
development, quality of life and
installation agreements.

The EA concludes that the
implementation of the proposed action
will not have a significant impact on the
human environment. Issuance of a FNSI
would be appropriate. An
Environmental Impact Statement is not
required prior to implementation of the
proposed actions.

DATES: Comments must be submitted on
or before April 3, 1998.

ADDRESSES: A copy of the EA or
inquiries into the FNSI may be obtained

by writing to Mr. Joe Hand, U.S. Army
Corps of Engineers, Mobile District, P.O.
Box 2288, Mobile, Alabama 36628—
0001, or by calling (334) 694-3881,
facsimile at (334) 690-2721.

Dated: February 27, 1998.
Raymond J. Fatz,

Deputy Assistant Secretary of the Army,
(Environment, Safety and Occupational
Health), OASA (I,L&E).

[FR Doc. 98-5589 Filed 3-3-98; 8:45 am]
BILLING CODE 3710-08-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-1773-000]

Northern States Power Company
(Minnesota Company), Northern States
Power Company (Wisconsin
Company); Notice of Filing

February 24, 1998.

Take notice that on February 9, 1998,
Northern States Power Company
(Minnesota), and Northern States Power
Company (Wisconsin) (collectively
known as NSP) tendered for filing an
Electric Service Agreement between
NSP and NP Energy Inc., (Customer).
This Electric Service Agreement is an
enabling agreement under which NSP
may provide to Customer the electric
services identified in NSP Operating
Companies Electric Services Tariff
Original Volume No. 4. NSP requests
that the Electric Service Agreement be
made effective on January 12, 1998.

NSP is in response to the
Commission’s deficiency letter dated
January 9, 1998. NSP is requesting that
the filed Firm Point-to-Point
Transmission Service Agreement, as
corrected by this filing, be accepted for
filing effective January 1, 1998. NSP
requests waiver of the Commission’s
notice requirements in order for the
Agreement to be accepted for filing on
the date requested.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
March 9, 1998. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party

must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-5511 Filed 3-3-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. OA96-9-001]

PacifiCorp; Notice of Filing

February 24, 1998.

Take notice that on August 15, 1997,
PacifiCorp tendered for filling its
compliance filing in the above-
referenced docket.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, NE., Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and 18
CFR 385.214). All such motions or
protests should be filed on or before
March 9, 1998. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-5512 Filed 3—-3-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP98-237-000]

Texas Eastern Transmission
Corporation; Notice of Application

February 26, 1998.

Take notice that on February 17, 1998,
Texas Eastern Transmission Corporation
(TETCO), 5400 Westheimer Court,
Houston, Texas, 77251-1642, filed in
Docket No. CP98-237-000 an
abbreviated application pursuant to
Sections 7(b) and 7(c) of the Natural Gas
Act, as amended, and Sections 157.7
and 157.18 of the Federal Energy
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Regulatory Commission’s (Commission)
regulations thereunder, for permission
and approval to replace certain facilities
located in Hidalgo County, Texas, all as
more fully set forth in the application
which is on file with the Commission
and open to public inspection.

TETCO proposes to replace
approximately 2,891 feet of thirty-inch
pipeline, abandon the existing pipeline
being replaced, acquire new permanent
right-of-way, and utilize temporary
work space during the construction of
such facilities. TETCO asserts that the
replacement pipeline will also be thirty-
inches in diameter and will therefore
have the same design delivery capacity
as the thirty-inch pipeline being
replaced. TETCO further asserts that the
replacement proposed herein will not
change TETCO’s maximum daily design
capacity. It is indicated that the total
capital cost of the proposed facilities is
approximately $1,620,000.

Any person desiring to be heard or to
make any protest with reference to said
application should on or before March
19, 1998, file with the Federal Energy
Regulatory Commission, 888 First
Street, N.E., Washington, D.C. 20426, a
petition to intervene or a protest in
accordance with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the regulations under the Natural
Gas Act (18 CFR 157.10). All protests
filed with the Commission will be
considered by it in determining the
appropriate action to be taken but will
not serve to make the protestants parties
to the proceeding.

Any person wishing to become a party
to the proceeding or to participate as a
party in any hearing therein must file a
petition to intervene in accordance with
the Commission’s Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission on this application if no
petition to intervene is filed within the
time required herein, and if the
Commission on its own review of the
matter finds that the abandonment is
required by the public convenience and
necessity. If a petition for leave to
intervene is timely filed, or if the
Commission on its motion believes that
a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure herein provide
for, unless otherwise advised, it will be

unnecessary for TETCO to appear or be
represented at the hearing.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-5513 Filed 3-3-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER98-1892-000, et al.]

Citizens Utilities Company, et al.;
Electric Rate and Corporate Regulation
Filings

February 26, 1998.
Take notice that the following filings
have been made with the Commission:

1. Citizens Utilities Company

[Docket No. ER98-1892—-000]

Take notice that on February 17, 1998,
Citizens Utilities Company, tendered for
filing on behalf of itself and Central
Vermont Public Service Corporation a
Service Agreement for Non-Firm Point-
to-Point Transmission Service under
Citizens’ Open Access Transmission
Tariff.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

2. Northern States Power Company
(Minnesota) and Northern States Power
Company (Wisconsin)

[Docket No. ER98-1890-000]

Take notice that on February 17, 1998,
Northern States Power Company
(Minnesota), and Northern States Power
Company (Wisconsin) (jointly NSP),
filed proposed revisions to the NSP
Open Access Transmission Tariff,
Fourth Revised Volume No. 1, to revise
the rates and terms and conditions of
service for Firm and Non-Firm Point-to-
Point Transmission Service and certain
ancillary services on the integrated NSP
electric transmission system. The filing
also proposes changes in the rates of
certain long-term non-Tariff
transmission service customers.

The changes would increase revenues
from third party firm point-to-point
transmission service by approximately
$3.4 million, based on the 12 month test
period ending December 31, 1998. NSP
requests an effective date of May 1,
1998, seventy-two (72) days after filing.
NSP states that it served a copy of
Volume 1 of the filing on affected
transmission service customers and the
utility commissions in Minnesota,
Michigan, North Dakota, South Dakota
and Wisconsin.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

3. Central lllinois Public Service
Company

[Docket No. ER98-1893-000]

Take notice that on February 17, 1998,
Central Illinois Public Service Company
(CIPS), tendered for filing a letter
agreement between CIPS and Norris
Electric Cooperative (Norris), amending
CIPS’ Rate Schedule W-1 for service to
Norris and the Power Purchase
Agreement between CIPS and Norris to
provide for a rate decrease, a fixed fuel
charge, a minimum monthly billing
demand and a fixed due date for
payment of the monthly bill.

CIPS seeks an effective date of March
1, 1998 and accordingly, seeks waiver of
the Commission’s notice requirements.
Copies of the filing were served on
Norris and the Illinois Commerce
Commission.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

4., South Carolina Electric & Gas
Company

[Docket No. ER98-1894-000]

Take notice that on February 17, 1998,
South Carolina Electric & Gas Company
(SCE&G), submitted service agreements
establishing Allegheny Power Service
Corporation (APSC), and North Carolina
Municipal Power Agency #1, as
customers under the terms of SCE&G’s
Negotiated Market Sales Tariff.

SCE&G requests an effective date of
one day subsequent to the filing of the
service agreements. Accordingly,
SCE&G requests waiver of the
Commission’s notice requirements.
Copies of this filing were served upon
APSC, NCMPA and the South Carolina
Public Service Commission.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

5. Houston Lighting & Power Company

[Docket No. ER98-1896—-000]

Take notice that on February 17, 1998,
Houston Lighting & Power Company
(HL&P), tendered for filing an executed
transmission service agreement (TSA),
with Entergy Power, Inc. (Entergy), for
Non-Firm Transmission Service under
HL&P’s FERC Electric Tariff, Third
Revised Volume No. 1, for Transmission
Service To, From and Over Certain
HVDC Interconnections. HL&P has
requested an effective date of February
17, 1998.

Copies of the filing were served on
Entergy and the Public Utility
Commission of Texas.
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Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

6. Consolidated Edison Company of
New York, Inc.

[Docket No. ER98-1897-000]

Take notice that on February 12, 1998,
Consolidated Edison Company of New
York, Inc. (Con Edison), tendered for
filing, pursuant to its FERC Electric
Tariff Rate Schedule No. 2, a service
agreement for Baltimore Gas & Electric
Company to purchase electric capacity
and energy pursuant at negotiated rates,
terms, and conditions.

Con Edison states that a copy of this
filing has been served by mail upon
Baltimore Gas & Electric Company.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

7. Consolidated Edison Company of
New York, Inc.

[Docket No. ER98-1898-000]

Take notice that on February 12, 1998,
Consolidated Edison Company of New
York, Inc. (Con Edison), tendered for
filing, pursuant to its FERC Electric
Tariff Rate Schedule No. 2, a service
agreement for Plum Street Energy
Marketing, Inc., to purchase electric
capacity and energy pursuant at
negotiated rates, terms, and conditions.

Con Edison states that a copy of this
filing has been served by mail upon
Plum Street Energy Marketing, Inc.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

8. Commonwealth Edison Company
[Docket No. ER98-1899-000]

Take notice that on February 17, 1998,
Commonwealth Edison Company
(ComEd), submitted for filing one
Service Agreements, establishing one
Service Agreement, establishing
ProLiance Energy, LLC (PLE), as
customers under the terms of ComEd’s
Power Sales and Reassignment of
Transmission Rights Tariff PSRT-1
(PSRT-1 Tariff). The Commission has
previously designated the PSRT-1 Tariff
as FERC Electric Tariff, First Revised
Volume No. 2.

ComEd requests an effective date of
January 20, 1998, and accordingly seeks
waiver of the Commission’s
requirements. Copies of this filing were
served upon PLE, and the Illinois
Commerce Commission.

Comment date: March 12, 1998, in

accordance with Standard Paragraph E
at the end of this notice.

9. Commonwealth Edison Company

[Docket No. ER98—1900-000]

Take notice that on February 17, 1998,
Commonwealth Edison Company
(ComEd), submitted for filing one
Service Agreement establishing
Commonwealth Edison Company, in its
wholesale merchant function (ComEd
WMD), as a firm transmission customer
under the terms of ComEd’s Open
Access Transmission Tariff (OATT).

ComEd requests an effective date of
March 1, 1998, for the service
agreements, and accordingly seeks
waiver of the Commission’s
requirements. Copies of this filing were
served upon ComEd WMD, and the
Illinois Commerce Commission.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

10. Ohio Edison Company and
Pennsylvania Power Company

[Docket No. ER98-1901-000]

Take notice that on February 17, 1998,
Ohio Edison Company tendered for
filing on behalf of itself and
Pennsylvania Power Company, a
Service Agreement with SCANA Energy
Marketing, Inc., under Ohio Edison’s
Power Sales Tariff. This filing is made
pursuant to Section 205 of the Federal
Power Act.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

11. Ohio Edison Company and
Pennsylvania Power Company

[Docket No. ER98-1902-000]

Take notice that on February 17, 1998,
Ohio Edison Company tendered for
filing on behalf of itself and
Pennsylvania Power Company, a
Service Agreement with South Carolina
Electric & Gas Company under Ohio
Edison’s Power Sales Tariff. This filing
is made pursuant to § 205 of the Federal
Power Act.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

12. American Home Energy Corp.

[Docket No. ER98-1903-000]

Take notice that on February 17, 1998,
American Home Energy Corp. (AHEC),
petitioned the Commission for
acceptance of AHEC Rate Schedule
FERC No. 1; the granting of certain
blanket approvals, including the
authority to sell electricity at market-
based rates; and the waiver of certain
Commission Regulations.

AHEC intends to engage in wholesale
electric power and energy purchases
and sales as a marketer. AHEC is not in

the business of generating or
transmitting electric power. AHEC is a
wholly-owned subsidiary of Energy
Conservation Group, LLC, which,
through its affiliates, owns and operates
a retail heating oil and service company,
a fuel oil buying group, and a licensed
real estate brokerage.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

13. Niagara Mohawk Power
Corporation

[Docket No. ER98-1904-000]

Take notice that on February 17, 1998,
Niagara Mohawk Power Corporation
(NMPC), tendered for filing with the
Federal Energy Regulatory Commission
an executed Transmission Service
Agreement between NMPC and New
Energy Ventures, L.L.C. This
Transmission Service Agreement
specifies that New Energy Ventures,
L.L.C., has signed on to and has agreed
to the terms and conditions of NMPC’s
Open Access Transmission Tariff as
filed in Docket No. OA96-194-000. This
Tariff, filed with FERC on July 9, 1996,
will allow NMPC and New Energy
Ventures, L.L.C., to enter into separately
scheduled transactions under which
NMPC will provide transmission service
for New Energy Ventures, L.L.C., as the
parties may mutually agree.

NMPC requests an effective date of
February 6, 1998. NMPC has requested
waiver of the notice requirements for
good cause shown.

NMPC has served copies of the filing
upon the New York State Public Service
Commission and New Energy Ventures,
L.L.C.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

14. Interstate Power Company

[Docket No. ER98-1905-000]

Take notice that on February 17, 1998,
Interstate Power Company (IPW),
tendered for filing a Termination of
Shared Transmission Agreement
between IPW and Southern Minnesota
Municipal Power Agency (SMMPA).
Service previously obtained under the
terminated agreement will now be
provided under a Network Transmission
and Operating Agreement.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

15. Kentucky Utilities Company

[Docket No. ER98-1906—-000]

Take notice that on February 17, 1998,
Kentucky Utilities Company (KU),
tendered for filing addenda to existing
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contracts between KU and its wholesale
requirements customers. KU requests an
effective date of January 1, 1998, for
these contracts.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

16. Entergy Services, Inc.

[Docket No. ER98-1907-000]

Take notice that on February 17, 1998,
Entergy Services, Inc. (Entergy
Services), on behalf of Entergy
Arkansas, Inc. (Entergy Arkansas),
submitted for filing the First
Amendment to the Power Coordination,
Interchange and Transmission
Agreement (PCITA), between Entergy
Arkansas, Inc., and the City of West
Memphis, Arkansas (West Memphis),
dated March 1, 1998, and the Third
Amendment to the Electric Peaking
Power Service Agreement (PPA),
between West Memphis and Entergy
Arkansas, dated March 1, 1998. Entergy
Services states that the amendment add
terms and conditions governing the
service provided under the PCITA and
the PPA.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

17. ANP Energy Direct Company

[Docket No. ER98-1908-000]

Take notice that on February 18, 1998,
ANP Energy Direct Company (ANP),
tendered for filing a notice of
cancellation of Rate Schedule FERC No.
1, effective date May 1, 1996.

Notice of the proposed cancellation
has not been served on any party
because ANP states that it has engaged
in no jurisdictional sales under Rate
Schedule FERC No. 1.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

18. California Independent System
Operator Corporation

[Docket No. ER98-1909-000]

Take notice that on February 18, 1998,
the California Independent System
Operator Corporation (ISO), tendered for
filing a Meter Service Agreement for
Metered Entities between the 1SO and
Western Area Power Administration for
acceptance by the Commission.

The ISO states that this filing has been
served on all parties listed on the
official service list in the above
referenced dockets, including the
California Public Utilities Commission.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

19. California Independent System
Operator Corporation

[Docket No. ER98-1910-000]

Take notice that on February 18, 1998,
the California Independent System
Corporation (ISO), tendered for filing a
Participating Generator Agreement
between the 1SO and Mountain Vista
Power Generation, L.L.C., for acceptance
by the Commission.

The ISO states that this filing has been
served on all parties listed on the
official service list in the above
referenced dockets, including the
California Public Utilities Commission.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

20. California Independent System
Operator Corporation

[Docket No. ER98-1911-000]

Take notice that on February 18, 1998,
the California Independent System
Operator Corporation (ISO), tendered for
filing a Meter Service Agreement for
Metered Entities between the ISO and
Long Beach Generating LLC, for
acceptance by the Commission.

The ISO states that this filing has been
served on all parties listed on the
official service list in the above
referenced dockets, including the
California Public Utilities Commission.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

21. California Independent System
Operator Corporation

[Docket No. ER98-1912-000]

Take notice that on February 18, 1998,
the California Independent System
Corporation (ISO), tendered for filing a
Participating Generator Agreement
between the 1SO and City of Anaheim
Public Utilities Department for
acceptance by the Commission.

The ISO states that this filing has been
served on all parties listed on the
official service list in the above
referenced dockets, including the
California Public Utilities Commission.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

22. California Independent System
Operator Corporation

[Docket No. ER98-1913-000]

Take notice that on February 18, 1998,
the California Independent System
Operator Corporation (ISO), tendered for
filing a Meter Service Agreement for
Metered Entities between the 1SO and El
Segundo Power, LLC, for acceptance by
the Commission.

The ISO states that this filing has been
served on all parties listed on the
official service list in the above
referenced dockets, including the
California Public Utilities Commission.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

23. California Independent System
Operator Corporation

[Docket No. ER98-1914-000]

Take notice that on February 18, 1998,
the California Independent System
Operator Corporation (ISO), tendered for
filing a Meter Service Agreement for
Metered Entities between the ISO and
City of Anaheim Public Utilities
Department for acceptance by the
Commission.

The ISO states that this filing has been
served on all parties listed on the
official service list in the above
referenced dockets, including the
California Public Utilities Commission.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

24. Nine Energy Services, LLC

[Docket No. ER98-1915-000]

Take notice that on February 18, 1998,
Nine Energy Services, LLC (NES),
petitioned the Commission for
acceptance of NES Rate Schedule FERC
No. 1; the granting of certain blanket
approvals, including the authority to
sell electricity at market-based rates;
and the waiver of certain Commission
Regulations.

NES intends to engage in wholesale
electric power and energy purchases
and sales as a marketer.

Comment date: March 12, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

25. Citizens Utilities Company

[Docket Nos. OA97-520-001 and OA97-610—
001]

Take notice that on February 23, 1998,
Citizens Utilities Company (Citizens)
filed a Notice of Withdrawal of Requests
for Waiver and Submission of Revised
Standards of Conduct for its Vermont
Electric Division under Order Nos. 889
et seq.! In its filing, Citizens states that
it does not conduct wholesale merchant

10Open Access Same-Time Information System
(Formerly Real-Time Information Network) and
Standards of Conduct, 61 FR 21737 (May 10, 1996),
FERC Stats. & Regs., Regulations Preambles January
1991-June 1996 131,035 (April 24, 1996); Order
No. 889-A, order on rehearing, 62 FR 12484 (March
14, 1997), 11l FERC Stats. & Regs. 131,049 (March
4, 1997) (Order No. 889—-A); Order No. 889-B,
rehearing denied, 62 FR 64715 (December 9, 1997),
81 FERC 161,253 (November 25, 1997).
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functions as defined in Order No. 889—
A2

Citizens states that copies of this
filing have been mailed to all parties on
the official service list compiled by the
Secretary in this proceeding.

Comment date: March 13, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

26. Androscoggin Energy LLC
[Docket No. QF96-114-001]

On February 18, 1998, Androscoggin
Energy LLC (Applicant), tendered for
filing a supplement to its filing of
October 27, 1997, in this docket. No
determination has been made that the
submittal constitutes a complete filing.

The supplement provides additional
information pertaining to the ownership
and electric power production capacity
of the cogeneration facility.

Comment date: March 31, 1998, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of these filings are on file with the
Commission and are available for public
inspection.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-5543 Filed 3—-3-98; 8:45 am]
BILLING CODE 6717-01-P

20rder No. 889-A, Il FERC Stats. & Regs. at
30,552.

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket Nos. CP98-150-000 and CP98-151—
000]

Millennium Pipeline Company, L.P.
Columbia Gas Transmission
Corporation; Notice of Intent To
Prepare an Environmental Impact
Statement for the Proposed Millennium
Pipeline Project and Request for
Comments on Environmental Issues

February 27, 1998.

The staff of the Federal Energy
Regulatory Commission (FERC or
Commission) will prepare an
environmental impact statement (EIS)
that will discuss the environmental
impacts of the construction, acquisition,
and operation of a 442.5-mile-long
natural gas pipeline system in
Pennsylvania and New York which is
called the Millennium Pipeline Project.t
This EIS will be used by the
Commission in its decision-making
process to determine whether the
project is in the public convenience and
necessity.

We are asking a number of Federal
and state agencies to indicate whether
they wish to cooperate with us in the
preparation of the EIS. These agencies
are listed in appendix 1 and may choose
to participate once they have evaluated
each proposal relative to their agencies’
responsibilities.2

Summary of the Proposed Project

Millennium Pipeline Company, L.P.
(Millennium) wants to construct,
acquire, own, and operate a natural gas
pipeline system to transport up to
700,000 dekatherms per day and
provide firm transportation services for
nine shippers. Millennium does not
presently own any pipeline facilities but
proposes to construct certain pipeline
facilities and acquire others from
Columbia Gas Transmission Corporation
(Columbia).

In Docket No. CP98-150-000,
Millennium requests authorization to:

« Construct and operate 376.4 miles
of 36-inch-diameter pipeline extending
from an interconnection at the United

1 Millennium Pipeline Company, L.P. and
Columbia Gas Transmission Corporation filed their
applications with the Commission under Section 7
of the Natural Gas Act and Part 157 of the
Commission’s regulations.

2The appendices referenced in this notice are not
being printed in the Federal Register. Copies are
available from the Commission’s Public Reference
and Files Maintenance Branch, 888 First Street,
N.E., Washington, D.C. 20426, or call (202) 208—
1371. Copies of the appendices were sent to all
those receiving this notice in the mail.

States/Canadian border across Lake Erie
through Erie County, Pennsylvania, and
Chautauqua, Cattaraugus, Allegany,
Steuben, Chemung, Tioga, Broome,
Delaware, Sullivan, Orange, and
Rockland Counties, New York to an
interconnection with Columbia’s
existing 24-inch-diameter pipeline
(Columbia’s Line 10338) in Ramapo,
Rockland County, New York;

¢ Acquire and operate 6.7 miles of
Columbia’s Line 10338 in Rockland
County, New York;

¢ Construct and operate 39.3 miles of
24-inch-diameter pipeline extending
from the end of Columbia’s Line 10338
through Rockland and Westchester
Counties to a point near the
Westchester/Bronx County line in
Mount Vernon, New York;

¢ Acquire and rebuild Columbia’s
Ramapo Measurement and Regulation
Facility near Ramapo, Rockland,
County, New York;

« Construct and operate the Wagoner
Measurement Facility near Milford, Pike
County, Pennsylvania and the Mount
Vernon Regulation and Measurement
Facility in Mount Vernon, Westchester
County, New York;

¢ Acquire and operate an additional
9.6 miles of short pipeline segments
(Columbia’s Lines A-1, A-2, A-3, A4,
A-5, AD-31, N, U, and 1842) and 28 of
Columbia’s associated metering and
regulating stations in various counties
in New York and Pennsylvania;

¢ Acquire and operate 10.5 miles of
10- and 14-inch-diameter pipeline
(Columbia’s Line K and Line 1278)
extending from Deerpark, Orange
County, New York to Milford, Pike
County, Pennsylvania; and

e Acquire and operate Columbia’s
Milford Compressor Station in Pike
County, Pennsylvania.

In addition, in Docket No. CP98-156—
000, Millennium requests a Presidential
Permit authorizing construction,
operation and maintenance of facilities
at the International Border in Lake Erie
for the importation of natural gas. These
facilities would consist only of the
portion of the mainline extending across
the border in Lake Erie and will be
evaluated in the EIS as part of the
facilities described above.

In Docket No. CP98-151-000,
Columbia proposes to abandon certain
pipeline facilities, and to abandon and
convey others to Millennium in New
York and Pennsylvania. Specifically,
Columbia requests authority to:

¢ Abandon in place 129.8 miles of 10-
to 12-inch-diameter pipeline in Steuben,
Chemung, Tioga, Broome and Delaware
Counties, New York (Line A-5);

¢ Abandon and remove about 92.2
miles of 8- to 24-inch-diameter pipeline
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(Line A-5) in Delaware, Sullivan,
Orange, and Rockland Counties, New
York (the Millennium pipeline generally
would be installed in approximately the
same location as these sections of
abandoned pipelines);

« Abandon and convey to
Millennium in New York:

—4.0 miles of 6- and 12-inch-diameter
pipeline in Steuben County (Line A—
1, A-2, A-3, and A-4);

—1.9 miles of 12-inch-diameter pipeline
in Chemung County (Line A-5)

—2.6 miles of 6-inch-diameter pipeline
in Tioga County (Line AD-31);

—0.1 mile of 12-inch-diameter pipeline
in Broome County (Line N);

—0.7 mile of 6-inch-diameter pipeline
in Delaware County (Line A-2);

—0.1 mile of 4-inch-diameter pipeline
in Orange County (Line U);
—4.9 miles of 10- and 14-inch-diameter
pipeline in Orange County (Line K);
—6.7 miles of 24-inch-diameter pipeline
in Rockland County (Line 10338); and

—28 measuring stations (5 in Steuben
County, 1 in Chemung County, 3 in
Tioga County, 6 in Broome County, 2
in Delaware County, 1 in Sullivan
County, 7 in Orange County, and 3 in
Rockland County).

« Abandon and convey to
Millennium in Pennsylvania:

—0.2 mile of 8- to 14-inch-diameter
pipeline in Pike County (Line 1842)
—5.6 miles of 10- and 14-inch-diameter
pipeline in Pike County (Line 1278);

and

—1 compressor station with 3 units
totaling 1,050 horsepower (Milford
Compressor Station).

« Install overpressure protection
equipment at a number of measuring
and regulating stations that would be
conveyed to Millennium because of the
higher maximum allowable operating
pressure of the Millennium pipeline.

The general location of the major
project facilities is shown in appendix
2. If you are interested in obtaining
detailed maps of a specific portion of
the project, please use the request form
provided in appendix 4.

Land Requirements for Construction

Millennium would typically use a 75-
foot-wide construction right-of-way to
install the pipeline. Extra work areas
beyond the 75-foot-wide construction
right-of-way would be required at
stream, wetland, road, and railroad
crossings; for topsoil segregation in
agricultural land; and for sidehill
construction. The removal of
Columbia’s Line A-5 would be within
the construction work areas identified
for the proposed Millennium pipeline.
Modifications to existing measuring

facilities would occur within the
existing facilities. Other temporary land
requirements would include those for
pipeyards, contractor yards, and new
access roads.

Millennium estimates that a total of
about 10,497 acres of land would be
disturbed by construction of the
pipeline, the three measuring facilities,
and other associated pipeline facilities
such as launchers/receivers and block
valves. About 86 percent of the on-land
pipeline (382.8 miles) would be
constructed adjacent to existing pipeline
and powerline rights-of-way. The
remaining 87.4 miles of pipeline
(including the Lake Erie and Hudson
River crossings) would be constructed
on new right-of-way. Following
construction, about 2,513 acres of land
would be retained for operation of the
pipeline facilities, of which about 943
acres would be new permanent right-of-
way. All land used for temporary
construction right-of-way and extra
work areas would revert to previous
uses entirely. Land uses such as
agriculture, pasture, and lawns on the
permanent right-of-way would be
allowed to continue following
construction.

The EIS Process

The National Environmental Policy
Act (NEPA) requires the Commission to
take into account the environmental
impacts that could result from an action
whenever it considers the issuance of a
Certificate of Public Convenience and
Necessity. NEPA also requires us to
discover and address concerns the
public may have about proposals. We
call this “‘scoping”. The main goal of the
scoping process is to focus the analysis
in the EIS on the important
environmental issues. By this Notice of
Intent, the Commission requests public
comments on the scope of the issues it
will address in the EIS. All comments
received are considered during the
preparation of the EIS. We encourage
state and local government
representatives to notify their
constituents of this proposed action so
that they may comment on their areas of
concern.

Currently Identified Environmental
Issues

The EIS will discuss impacts that
could occur as a result of the
construction and operation of the
proposed project. We have already
identified several issues that we think
deserve attention based on a
preliminary review of the proposed
facilities, interventions received, and
the environmental information provided
by Millennium and Columbia. These

issues are listed below. Keep in mind

that this is a preliminary list of issues

and may be added to, subtracted from,
or changed based on your comments
and our analysis.

¢ Geology and soils:

—Crossing of one active and one
reclaimed gravel pit and one quarry;

—Crossing of limestone deposits in
Orange County;

—Crossing of the Ramapo fault in the
vicinity of the pipeline to be acquired
from Columbia;

—Temporary and permanent impact on
soils, including soils with a
seasonable high water table, and soils
with less then 6 feet to bedrock.

—Mixing of topsoil and subsoil during
construction in agricultural areas.

—Compaction of soil by heavy
equipment, and

—Erosion control and restoration of the
right-of-way.

« Water Resources:

—Crossing of 317 perennial and 206
intermittent waterbodies;

—30.5 miles of pipeline construction
within Lake Erie;

—2.4-mile-long crossing of the Hudson
River;

—Crossing of 30 perennial waterbodies
over 100 feet wide, including Olean
Creek, Genesee River, Cayuto Creek,
Chenango River, Susquehanna River,
West Branch Delaware River, Smith
Mill Brook, Halfway Brook, Mongaup
River (Rio Reservoir), Steeny Kill,
Tributary Shingle Kill, Furnace Brook
Lake, Teatown Lake, and 7 ponds;

—400 private wells and 1 public well
within 150 feet of the construction
work area;

—Crossing of six designated sole source
aquifers;

—Crossing of the Belson and
Chautauqua Creek protected public
watersheds; and

—Potentially contaminated sediments at
waterbody crossing locations.

« Vegetation and Wildlife:

—Crossing of 754 wetlands (totaling
48.0 miles and affecting about 442
acres), including 41 regulated by the
New York State Department of
Environmental Conservation;

—Clearing about 1,127 acres of upland
forest during construction;

—Effect of construction on wildlife and
fisheries habitat including a 6.2-mile-
long crossing of the Mongaup Wildlife
Management Area and a 2.4-mile-long
crossing of Haverstraw Bay;

—Crossing of unique vegetative
communities; and

—Effect on federally listed endangered
and threatened species (bald eagle,
dwarf wedge mussel, and bog turtle).

¢ Cultural Resources:
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—Impact on historic and prehistoric and
archaeological sites;

—Impact on historic structures and
landscapes; and

—Native American and tribal concerns.
e Land Use:

—Effect on 22.5 acres of vineyards, 2.0
acres of orchards, 5.0 acres of plant
nurseries, and 18.9 acres of sod farm;

—Effect on 175 business or commercial
structures and 363 residences within
50 feet of the construction work area;

—Effect of in-street construction within
more densely populated areas;

—Effect on rivers listed on either the
national or state scenic river
inventories (Chautauqua Creek, and
Genesee, Cohocton, West Branch and
East Branch Delaware, and Wallkill
Rivers);

—Crossing of bicycle and hiking trails,
including the Finger Lakes/North
Country and Appalachian National
Scenic Trails; and

—Crossing of conservation/recreation
areas, including Sterling Forest,
Palisades Interstate Park, Kakiat Park,
Teatown Lake Reservation, and New
York State Scenic Byway.
¢ Socioeconomics:

—Impact on property; and

—Effect of construction workforce on
demands for services in surrounding
areas.

¢ Reliability and Safety

e Cumulative Impact:

—Assessment of the combined effect of
the proposed project with other
projects which have been or may be
proposed in the same region with a
similar time frame.

Docket No. CP98-150-000
e Alternatives:

—Assessment of alternative systems
and other routes to reduce or avoid
impact on various resource areas;

—Assessment of alternative landfalls
for the Lake Erie crossing; and

—Assessment of alternative routes
using existing highway rights-of-way
such as Route 17.

Our independent analysis of the
issues will be presented in a Draft EIS
which will be mailed to Federal, state,
and local agencies, public interest
groups, interested individuals, affected
landowners, newspapers, libraries, and
the Commission’s official service lists
for these proceedings. A 45-day
comment period will be allotted for
review of the Draft EIS. We will
consider all comments on the Draft EIS
and revise the document, as necessary,
before issuing a Final EIS. The Final EIS
will include our response to all
comments received.

Public Participation and Scoping
Meetings

You can make a difference by sending
a letter addressing your specific

comments or concerns about the project.
You should focus on the potential
environmental effects of the proposal,
alternatives to the proposal (including
alternative locations and routes), and
measures to avoid or lessen
environmental impact. The more
specific your comments, the more useful
they will be. Please follow the
instructions below to ensure that your
comments are received and properly
recorded:

« Reference Docket No. CP98-150-
000 and CP98-151-000

« Send two copies of your comments
to: David P. Boergers, Acting Secretary,
Federal Energy Regulatory Commission,
888 First St., N.E., Room 1A,
Washington, DC 20426;

« Label one copy for the attention of
the Environmental Review and
Compliance Branch, PR-11.2; and

¢ Please mail your comments so that
they will be received in Washington, DC
on or before March 30, 1998.

In addition to or in lieu of sending
written comments, you are invited to
attend one of the five public scoping
meetings that will be held in the project
area at the following times and
locations:

Docket No. CP98-150-000

Date Time Location

Monday, March 16, 1998 ...........cccccoeevneene 7:00 p.m ....... Northeast High School Cafeteria, 1901 Freeport Road, North East, Pennsylvania,
(814) 725-8671.

Tuesday, March 17, 1998 .........ccccceveeernennn. 7:00 p.m ....... Wellsville Elementary School, Multilearning Center, 50/98 School Street, Wellsville,
New York, (716) 593-6700.

Wednesday, March 18, 1998 .................... 7:00 p.m ....... Binghamton High School Auditorium, 31 Main Street, Binghamton, New York, (607)
762-8200.

Tuesday, March 24, 1998 .........c..cccceeenenn. 7:00 p.m ....... Mount Vernon High School Auditorium, 100 California Road, Mount Vernon, New
York, (914) 665-5000.

Wednesday, March 25, 1998 .................... 7:00 p.m ....... Port Jervis High School Cafeteria, Rural Route 209, Port Jervis, New York, (914)
858-3110.

The purpose of the scoping meetings
is to obtain input from state and local
governments and from the public.
Federal agencies have formal channels
for input into the Federal process as
cooperating agencies (including separate
meetings, where appropriate). Federal
agencies are expected to transmit their
comments directly to the FERC and not
use the scoping meetings for this
purpose. Local agencies are requested to
provide information on other plans and
projects which might conflict with, or
have cumulative effects, when
considered in combination with the
Millennium Pipeline Project.

Millennium and Columbia will be
present at the scoping meetings to

describe their proposals. Interested
groups and individuals are encouraged
to attend the meetings and present oral
comments on the environmental issues
which they believe should be addressed
in the Draft EIS. A list will be available
at the public meetings to allow speakers
to sign up. A transcript will be made of
the meetings and the comments will be

made part of the Commission’s record in

these proceedings.

On the above dates, we will also be
conducting limited site visits in the
project area in the vicinity of each
scoping meeting location. Anyone
interested in participating in the site
visit may contact the Commission’s
Office of External Affairs (identified at

the end of this notice) for more details
and must provide their own
transportation.

Becoming an Intervenor

In addition to involvement in the EIS
scoping process, you may want to
become an official party to the
proceeding, known as an “intervenor”.
Among other things, intervenors have
the right to receive copies of case-
related Commission documents and
filings by other intervenors. Likewise,
each intervenor must provide copies of
its filings to all other parties on the
Commission’s service lists for these
proceedings. If you want to become an
intervenor you must file a Motion to
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Intervene according to Rule 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214) (see
appendix 3).

The date for filing timely motions to
intervene in these proceedings has
passed. Therefore, parties now seeking
to file late interventions must show
good cause, as required by Section
385.214(b)(3), why this time limitation
should be waived. Environmental issues
have been viewed as good cause for late
intervention. You do not need
intervenor status to have your
comments considered.

Environmental Mailing List

This notice is being sent to
individuals, organizations, and
government entities interested and/or
potentially affected by the proposed
project. It is also being sent to all
potential right-of-way grantors to solicit
focused comments regarding
environmental considerations related to
the proposed project. As details of the
project become established,
representatives of Millennium will
directly contact landowners,
communities, and public agencies
concerning any other matters, including
acquisition of permits and rights-of-way.

Anyone offering scoping comments
will be automatically kept on our
environmental mailing list for this
project. If you do not want to send
comments at this time but still want to
keep informed and receive copies of the
Draft and Final EISs, please return the
Information Request (appendix 4). If you
do not return the Information Request,
you will be taken off the mailing list.

For procedural information, please
write to the Secretary of the
Commission. Additional procedural or
other information about the proposed
project is available from Paul McKee in
the Commission’s Office of External
Affairs at (202) 208-1088.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-5532 Filed 3—-3-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Intent to File an Application
for a New License

February 26, 1998.

Take notice that the following
hydroelectric application has been filed
with the Commission and is available
for public inspection:

a. Type of filing: Notice of Intent to
File An Application for a New License.

b. Project No.: 271.
c. Date filed: February 4, 1998.

d. Submitted By: Entergy Arkansas,
Inc., current licensee.

e. Name of Project: Carpenter-Remmel
Hydroelectric Project.

f. Location: On the Ouachita River, in
Garland and Hot Spring Counties,
Arkansas.

g. Filed Pursuant to: Section 15 of the
Federal Power Act, 18 CFR 16.6 of the
Commission’s regulations.

h. Effective date of current license:
July 1, 1980.

i. Expiration date of current license:
February 28, 2003.

j. The project consists of the:

Carpenter Development comprising:
(1) a 115-foot-high, 1,160-foot-long
concrete gravity-type dam including a
439-foot-long spillway controlled by ten
26-foot-high by 34-foot-wide Taintor
gates; (2) a 18.5-mile-long, 7,200-acre
reservoir at elevation 400 feet USGS
datum; (3) an integral intake and
powerhouse containing two generating
units with a total capacity of 56,000 kW;
(4) two 115-kV transmission lines; and
(5) appurtenant facilities.

Remmel Development comprising: (1)
a 75-foot-high, 900-foot-long concrete
Ambursen-type dam including a 258-
foot-long spillway controlled by twelve
15-foot-high by 27-foot-wide Taintor
gates; (2) a 11.3-mile-long, 1,940-acre
reservoir at elevation 305 feet msl
datum; (3) an integral intake and
powerhouse containing three generating
units with a total capacity of 9,300 kW,
(4) two 565-foot-long, 34.5 kV
transmission lines, one 72-foot-long, 115
kV transmission line; and (5)
appurtenant facilities.

k. Pursuant to 18 CFR 16.7,
information on the project is available
at: Lake Catherine Plant, P.O. Box 218,
Hwy. 270 West, Jones Mill, AR 72105,
(501) 844-2148.

|. FERC contact: Tom Dean (202) 219—
2778.

m. Pursuant to 18 CFR 16.9 each
application for a new license and any
competing license applications must be
filed with the Commission at least 24
months prior to the expiration of the
existing license. All applications for
license for this project must be filed by
February 28, 2001.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-5514 Filed 3—-3-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Public Outreach Meeting;
Denver, CO

February 26, 1998.

The Office of Hydropower Licensing
will hold a public Outreach Meeting in
Denver, Colorado, on Thursday, March
26, 1998. The Outreach Meeting is
scheduled to start at 9:00 a.m. and finish
at 5:00 p.m.

The purpose of the Outreach program
is to familiarize federal, state, and other
government agencies, Indian tribes,
nongovernmental organizations,
licensees, and other interested parties
with the Commission’s hydropower
licensing program. The topics for the
Outreach Meeting are pre-licensing,
licensing, and post-licensing procedures
for hydroelectric projects in Colorado
whose licenses expire between calender
years 2000 and 2010.

Staff from the Commission’s Office of
Hydropower Licensing will preside over
the meetings.

The location of the Outreach Meeting
is: Sheraton Denver West Hotel &
Conference Center, 360 Union
Boulevard, Lakewood, CO 80228, (303)
987-2000.

If you plan to attend, please notify
John Blair, Western Outreach
Coordinator, fax: 202—-219-2152;
telephone: 202-219-2845.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-5502 Filed 3—-3-98; 8:45 am]
BILLING CODE 6717-01-M

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Notice of Public Outreach Meeting;
Park City, UT

February 26, 1998.

The Office of Hydropower Licensing
will hold a public Outreach Meeting in
Park City, Utah, on Tuesday, March 24,
1998. The Outreach Meeting is
scheduled to start at 9:00 A.M. and
finish at 5:00 P.M.

The purpose of the Outreach program
is to familiarize federal, state, and other
government agencies, Indian tribes,
nongovernmental organizations,
licensees, and other interested parties
with the Commission’s hydropower
licensing program. The topics for the
Outreach Meeting are pre-licensing,
licensing, and post-licensing procedures
for hydroelectric projects in Utah whose
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licenses expire between calendar years
2000 and 2010.

Staff from the Commission’s Office of
Hydropower Licensing will preside over
the meetings.

The location of the Outreach Meeting
is: Olympia Park Hotel & Conference
Center, 1895 Sidewinder Drive, Park
City, UT 84060, (801) 649—2900.

If you plan to attend, notify John
Blair, Western Outreach Coordinator,
fax: 202-219-2152; telephone: 202—
219-2845.

David P. Boergers,

Acting Secretary.

[FR Doc. 98-5503 Filed 3—3-98; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[OPP-00519; FRL-5762-6]

Renewal of Pesticide Information
Collection Activities; Application and
Summary Report for an Emergency
Exemption for Pesticides; Request for
Comments

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces that
the following Information Collection
Request (ICR) is coming up for renewal.
This ICR, entitled “Application and
Summary Report for an Emergency
Exemption for Pesticides,” EPA ICR No.
0596.05, OMB No. 2070-0032, will
expire on May 31, 1998. Before
submitting the renewal package to the
Office of Management and Budget, EPA
is soliciting comments on specific
aspects of the collection as described
below.

DATES: Comments must be submitted on
or before May 4, 1998.

ADDRESSES: By mail, submit written
comments to: Public Information and
Records Integrity Branch, Information
Resources and Services Division
(7502C), Office of Pesticide Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
person, deliver comments to: Rm. 1132,
CM #2, 1921 Jefferson Davis Highway,
Arlington, VA.

Comments and data may also be
submitted electronically to: opp-
docket@epamail.epa.gov. Follow the
instructions under Unit Ill. of this
document. No Confidential Business
Information (CBI) should be submitted
through e-mail.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any

part or all of that information as CBI.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
will be included in the public docket by
EPA without prior notice. The public
docket is available for public inspection
in Rm. 1132 at the Virginia address
given above, from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays.

FOR FURTHER INFORMATION CONTACT:
Cameo Smoot, Field and External
Affairs Division, Office of Pesticide
Programs, Environmental Protection
Agency, Mail Code (7506C), 401 M St.,

SW., Washington, DC 20460, Telephone:

(703) 305-5454, e-mail:
smoot.cameo@epamail.epa.gov.
SUPPLEMENTARY INFORMATION:
Electronic Availability:
Internet

Electronic copies of this document
and the ICR are available from the EPA
Home Page at the Federal Register -
Environmental Documents entry for this
document under ““Laws and
Regulations” (http://www.epa.gov/
fedrgstr/).
Fax-on-Demand

Using a faxphone call 202-401-0527
and select item 6052 for a copy of the
ICR.

I. Information Collection Request

EPA is seeking comments on the
following Information Collection
Request:

Title: Application and Summary
Report for an Emergency Exemption for
Pesticides.

ICR numbers: EPA No. 0596.05 and
OMB No. 2070-0032.

Expiration date: Current OMB
approval expires on May 31, 1998.

Affected entities: Parties affected by
this information collection are states,
territories and Federal agencies.

Abstract: Under section 18 of the
Federal Insecticide, Fungicide, and
Rodenticide Act, EPA may temporarily
authorize states, territories, and Federal
agencies to ship and use unregistered
pesticides in emergency situations. To
ensure that an emergency situation
actually exists, and that use of the
pesticide will not pose an unreasonable
risk to human health or the
environment, EPA requires exemption
applicants to explain the circumstances
necessitating the emergency use and to
provide details on the pesticide and its
proposed application. Following the
application of the pesticide, applicants
must submit a report to EPA describing

the pesticide treatment, and its
effectiveness as well as any adverse
effects.

Burden statement: The information
covered by this request is collected
when an emergency situation becomes
apparent and only upon reciept of an
emergency exemption application.
Small businesses are not eligible to
apply to this program. The public
burden for this collection of information
is estimated to average 103 hours per
response for reporting and 2 hours per
recordkeeper annually. This estimate
includes the initial request for an
emergency exemption and the time
needed to complete and submit the
summary report after the pesticide
application. Included in this estimate is
also the time needed to review
instructions, search existing data
sources, gather and maintain data
needed, and review the collection of
information.

I1. Request for Comments

The Agency would appreciate any
comments or information that could be
used to:

1. Evaluate whether the proposed
collections of information described
above are necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility.

2. Evaluate the accuracy of the
Agency’s estimates of the burdens of the
proposed collections of information.

3. Enhance the quality, utility, and
clarity of the information to be
collected.

4. Minimize the burden of the
collections of information on those who
are to respond, including through the
use of appropriate automated or
electronic collection technologies or
other forms of information technology,
e.g., permitting electronic submission of
responses. The Agency is particularly
interested in comments and information
about the burden estimates, including
examples that could be used to reflect
the burdens imposed.

Send comments regarding these
matters, or any other aspect of these
information collections, including
suggestions for reducing the burdens, to
the docket under ADDRESSES listed
above.

I11. Public Record and Electronic
Submissions

The official record for this document,
as well as the public version, has been
established for this document under
docket control number “OPP-00519"
(including comments and data
submitted electronically as described
below). A public version of this record,
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including printed, paper versions of
electronic comments, which does not
include any information claimed as CBI,
is available for inspection from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The official
rulemaking record is located at the
Virginia address in “ADDRESSES” at
the beginning of this document.
Electronic comments can be sent
directly to EPA at:
opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption. Comment and data will
also be accepted on disks in
Wordperfect 5.1/6.1 or ASCII file
format. All comments and data in
electronic form must be identified by
the docket control number “OPP—
00519.” Electronic comments on this
document may be filed online at many
Federal Depository Libraries.

List of Subjects

Environmental protection,
Information collection requests.
Dated: February 19, 1998.
Susan H. Wayland,

Acting Assistant Administrator for
Prevention, Pesticides and Toxic Substances.

[FR Doc. 98-5256 Filed 3-3-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-5973-6]

Agency Information Collection
Activities: Proposed Collection;
Comment Request; Superfund Site
Evaluation and Hazard Ranking
System

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this notice announces that
EPA is planning to submit the following
proposed and/or continuing Information
Collection Request (ICR) to the Office of
Management and Budget OMB): Site
Evaluation and Hazard Ranking System,
ICR #1488.04, OMB #2050-0005,
expiration date 7/31/98. Before
submitting the ICR to OMB for approval,
EPA is soliciting comments on specific
aspects of the proposed information
collection as described below.

DATES: Comments must be submitted on
or before May 4, 1998.

ADDRESSES: To obtain a copy of this ICR,
please contact Mary Ann Rich, Office of
Emergency and Remedial Response,
(703) 603-8825 or by email:
rich.maryann@epamail.epa.gov.

FOR FURTHER INFORMATION CONTACT: For
further information contact Mary Ann
Rich at (703) 603—8825, please refer to
ICR #1488.04.

SUPPLEMENTARY INFORMATION:

Office of Solid Waste and Emergency
Response

Title: Superfund Site Evaluation and
Hazard Ranking System, EPA ICR
#1488.04. This ICR requests renewal of
a currently approved collection (OMB
#2050-0005).

Abstract: Section 105 of the
Comprehensive Environmental
Response, Compensation, and Liability
Act (CERCLA, 1980 and 1986) amends
the National Oil and Hazardous
Substances Contingency Plan (NCP) to
include criteria prioritizing releases
throughout the U.S. before undertaking
remedial action at uncontrolled
hazardous waste sites. The Hazard
Ranking System (HRS) is a model that
is used to evaluate the relative threats to
human health and the environment
posed by actual or potential releases of
hazardous substances, pollutants, and
contaminants. The HRS criteria take
into account the population at risk, the
hazard potential of the substances, as
well as the potential for contamination
of drinking water supplies, direct
human contact, destruction of sensitive
ecosystems, damage to natural resources
affecting the human food chain,
contamination of surface water used for
recreation or potable water
consumption, and contamination of
ambient air.

Under this ICR the States will apply
the HRS by identifying and classifying
those releases that warrant further
investigation. The HRS score is crucial
since it is the primary mechanism used
to determine whether a site is eligible to
be included on the National Priorities
List (NPL). Only sites on the NPL are
eligible for Superfund-financed
remedial actions.

HRS scores are derived from the
sources described in this information
collection, including field
reconnaissance, taking samples at the
site, and reviewing available reports and
documents. States record the collected
information on HRS documentation
worksheets and include this in the
supporting reference package. States
then send the package to the EPA region
for a completeness and accuracy review,
and the Region then sends it to EPA
Headquarters for a final quality

assurance review. If the site scores
above the NPL designated cutoff value,
and if it meets the other criteria for
listing, it is then eligible to be proposed
on the NPL.

Burden Statement: Depending on the
number and type of activities
performed, burden for the collection of
site assessment information is estimated
to range from 15 to 3,325 hours per site.
The number of hours required to assess
a particular site depends on how far a
site progresses through the site
assessment process. Sites where only a
pre-CERCLIS screening action is
performed will typically require
approximately 15 hours, while sites that
progress to NPL listing based on an
integrated assessment approach may
require up to 3,325 hours. The burden
estimates include reporting activities
and minimal recordkeeping activities.
The States are reimbursed 100% of their
costs, except for record maintenance.
The ICR does not impose burden for
HRS activities on local governments or
private businesses.

Respondents: State agencies
performing Superfund site evaluation
activities.

Estimated Number of Respondents: 50
States.

Estimated Total Annual Burden on
Respondents: 226,000 hours.

Frequency of Collection: One time;
section 116(b) requires an HRS
evaluation within four years of the site’s
entry into the EPA CERCLIS database.

Dated: February 24, 1998.
Larry G. Reed,

Acting Director, Office of Emergency and
Remedial Response.

[FR Doc. 98-5556 Filed 3-3-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-5973-2]

Continuing Planning Process for the
State of Delaware

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of availability for public
review and comment of the continuing
planning process (CPP) for the State of
Delaware.

SUMMARY: The Clean Water Act (the Act)
at section 303(e), and EPA’s
implementing regulation at 40 CFR
130.5, requires that each State shall
establish and maintain a continuing
planning process (CPP) consistent with
the Act. Each State is responsible for
managing its water quality program to
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implement the processes specified in
the CPP, and EPA is responsible for
periodically reviewing the adequacy of
the State’s CPP. This document is being
published in accordance with Paragraph
9 of the consent decree in the matter of
American Littoral Society and Sierra
Club v. EPA, Civil Docket No. 96-591.
Consistent with the consent decree, EPA
is publishing this notice of availability
of the CPP to interested parties. By
August 15, 1998, EPA will prepare a
preliminary written summary of its
review of the CPP and will make that
summary available to interested parties
for their review and comment. Copies of
the CPP will be available beginning
February 28, 1998 by contacting the
person listed in the following FOR
FURTHER INFORMATION CONTACT section.
Once available, copies of EPA’s
preliminary written summary may also
be requested.

FOR FURTHER INFORMATION CONTACT:
Matthew T. Murawski, Office of
Watersheds, at (215) 566-5748, or by
email at
murawski.matthew@epamail.epa.gov.
Robert J. Mitkus,

Deputy Director, Water Protection Division,
EPA Region Ill.

[FR Doc. 98-5554 Filed 3-3-98; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-5973-5]

Common Sense Initiative Council
(CsIC)

AGENCY: Environmental Protection
Agency (EPA)

ACTION: Notification of Public Advisory
CSI Printing Sector and Metal Finishing
Sector Subcommittee Meetings; Open
Meetings.

SUMMARY: Pursuant to the Federal
Advisory Committee Act, Public Law
92-463, notice is hereby given that the
Printing Sector and the Metal Finishing
Sector Subcommittees of the Common
Sense Initiative Council will meet on
the dates and times described below. All
meetings are open to the public. Seating
at both meetings will be on a first-come
basis and limited time will be provided
for public comment. For further
information concerning specific
meetings, please contact the individuals
listed with the two announcements
below.

(1) Printing Sector Subcommittee—
March 20, 1998

Notice is hereby given that the
Environmental Protection Agency will

hold an open meeting of the CSI
Printing Sector Subcommittee on
Friday, March 20, 1998, from
approximately 8:30 a.m. EST until 12:00
p.m EST. The meeting will be held at
Resolve, located at 1255—23rd Street,
NW, Suite 275 in Washington, DC.

The purpose of the meeting will be to
review the progress in implementing the
New York City Education Project and to
discuss the plans to implement pilot
projects of the PrintSTEP program. A
formal agenda will be available at the
meeting.

For further information concerning
meeting times and agenda of this
Printing Sector Subcommittee meeting,
please contact Gina Bushong,
Designated Federal Officer (DFO), at
EPA by telephone on (202) 564-5081 in
Washington, DC, by fax on (202) 564—
0009, or by e-mail at
bushong.gina@epamail.epa.gov.

(2) Metal Finishing Sector
Subcommittee—March 12 and 13, 1998

Notice is hereby given that the
Environmental Protection Agency will
hold an open meeting of the CSI Metal
Finishing Sector Subcommittee on
Thursday, March 12 and Friday, March
13, 1998, at the Fairfield Inn, Scottsdale
Downtown, 5101 North Scottsdale Road,
Scottsdale, AZ 85250. The telephone
number is 602-945-4392. The
Subcommittee will meet both days from
approximately 9:00 a.m. MST to
approximately 4:00 p.m. MST.

The Subcommittee meeting will focus
on the Metal Finishing Sector’s Strategic
Goals Program, future roles of the Metal
Finishing Subcommittee and other
stakeholder oversight groups, and the
activities of several workgroups and
project teams (including the research
and technology workgroup and the
RCRA project team). A formal agenda
will be available at the meeting.

For further information concerning
meeting times and agenda of the Metal
Finishing Sector Subcommittee meeting,
please contact Bob Benson, DFO, at EPA
by telephone on (202) 260—-8668 in
Washington, DC, by fax on (202) 260—
8662, or by e-mail at
benson.robert@epamail.epa.gov

Inspection of Subcommittee Documents

Documents relating to the above
Sector Subcommittee announcements
will be publicly available at the
meeting. Thereafter, these documents,
together with the official minutes for the
meetings, will be available for public
inspection in room 2821M of EPA
Headquarters, Common Sense Initiative
Staff, 401 M Street, SW, Washington, DC
20460, telephone number 202—260—
7417. Common Sense Initiative

information can be accessed
electronically on our web site at http./
/www.epa.gov/commonsense.

Dated: February 26, 1998.
Kathleen Bailey,
Designated Federal Officer.
[FR Doc. 98-5553 Filed 3-3-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-5973-8]

Announcement of Stakeholder Meeting
To Address Environmental Justice in
Minority Populations and Low-Income
Populations in Regard To
Implementing the Safe Drinking Water
Act Amendments of 1996

AGENCY: U.S. Environmental Protection
Agency.
ACTION: Notice of stakeholders meeting.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) will be holding
a simultaneous, one day public meeting
via videoconference call in eleven cities
on March 12, 1998. The purposes of this
meeting are to identify issues and solicit
input from stakeholders and the public
at large on environmental justice related
considerations of several proposed
drinking water regulations. This
meeting is being held as part of the
Agency’s effort to comply with
Executive Order 12898. President
Clinton signed Executive Order 12898,
Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations, on February 11, 1994. The
Executive Order increased Agency
responsibilities such that, to the greatest
extent practicable and permitted by law,
each Federal Agency must make
achieving environmental justice part of
its mission by identifying and
addressing disproportionately high and
adverse human health or environmental
effects of its programs, policies, and
activities on minority populations and
low-income populations in the United
States and its territories. In order to
fulfill its responsibilities to Executive
Order 12898, EPA would like to have a
dialogue with stakeholders and the
public on the various components of
pending drinking water regulations,
including treatment; costs; benefits; data
quality; health effects; the regulatory
process; and impacts to sensitive
subpopulations, minority populations,
and low-income populations. EPA is
seeking input from national, state,
Tribal, municipal, and individual
stakeholders. This meeting is a
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continuation of stakeholder meetings

that started in 1995 to obtain input on

the Agency’s Drinking Water Program.

These meetings were initiated as part of

the Drinking Water Program Redirection

efforts to help refocus EPA’s drinking
water priorities and to support strong,
flexible partnerships among EPA, States,

Tribes, local governments, and the

public. At the upcoming meeting, EPA

is specifically seeking input from
stakeholders focused on issues related
to environmental justice. EPA
encourages the full participation of all
stakeholders throughout this process.

DATES: This stakeholder meeting will be

held on Thursday, March 12, 1998 from

10:00 a.m. to 5:00 p.m. EST. It will be

held simultaneously in eleven cities

across the United States via
videoconference call.

Registration: To register for the
meeting, please contact the name next to
the city in which you plan to attend the
meeting. Those registered for the
meeting by Wednesday, March 4, 1998
will receive an agenda, logistics sheet,
and background materials for the
different regulations prior to the
meeting. The following information
contains the meeting location and
contact name and phone number for
registration in each city.

EPA Region 1, One Congress St., 10th
Floor, Boston, MA 02203-0001:
Rhona Julien, 617/565-9454.

EPA Region 2, 290 Broadway, 26th
Floor, New York, NY, 10007:
Wanda Ayala, 212/637-3660.

OSWERNYJ, Edison Division of Science
and Assessment, 2890 Woodbridge
Ave., Edison, NJ 08837: Wanda
Ayala, 212/637-3660.

EPA Region 3, 841 Chestnut Building,
Philadelphia, PA 19107: Reggie
Harris, 215/566-2988. (Philadelphia
will be on conference call only)

EPA Region 4, 100 Alabama St., SW,
Atlanta, GA 30303: Natalie
Ellington, 404/562-9453.

EPA Region 5, 77 West Jackson, Blvd.,
Chicago, IL 60604-3507: Karla
Johnson, 312/886-5993.

EPA Region 6, First Interstate Bank at
Fountain Place, 1445 Ross Ave.,
12th Floor, Suite 1200, Dallas, TX
75202-2733: Shirley Augurson,
214/665-7401.

EPA Region 7, 726 Minnesota Ave.,
Kansas City, KS 66101: Althea
Moses, 913/551-7649.

EPA Region 8, 999 18th St., Suite 500,
Denver, CO 80202—-2405: Nancy
Reish, 303/312-6040.

EPA Region 9, 75 Hawthorne St., San
Francisco, CA 94105: Loretta
Vanegas, 415/744-1946.

EPA Headquarters, Auditorium, 401 M
St., SW, Washington, DC 20460:

Safe Drinking Water Hotline, 1—
800-426-4791.

SUPPLEMENTARY INFORMATION:

A. Background

Under the Safe Drinking Water Act
(SDWA) Amendments of 1996, EPA
must develop regulations for several
contaminants and develop regulatory
tools for more thorough analyses. The
1996 SDWA amendments require that
new regulations be developed so as to
ensure that they represent a meaningful
opportunity for health risk reduction.
Also required is a detailed analysis of
the relationship to: health impacts,
including those to sensitive subgroups;
impacts of other contaminants;
treatment objectives; incremental
impacts above a baseline that considers
current regulations; uncertainty; and
affordability. EPA must also consider
the impact on the technical, financial,
and managerial capacity of water
systems. In so doing, EPA must also use
the best available, peer reviewed science
and methods. After first defining a
maximum contaminant level (MCL), or
treatment technique standard based on
affordable technology, EPA must
determine whether the costs of that
standard would be justified by the
benefits. If not, EPA may adjust an MCL
to a level that maximizes health risk
reduction benefits at a cost that is
justified by the benefits. The authority
to adjust the MCL has limits that also
require evaluation. The SDWA also
requires that comprehensive,
informative, and understandable
information be provided to the public.

The upcoming meeting deals
specifically with EPA’s efforts to
develop new regulations for specific
drinking water contaminants and the
processes involved in developing them.
EPA is to propose a Maximum
Contaminant Level Goal (MCLG) and
National Primary Drinking Water
Standards (NPDWSs) for radon by
August 1999, and propose a NPDWS for
arsenic by January 2000. EPA will revise
and strengthen the 1989 Surface Water
Treatment Rule and is required to have
the Interim Enhanced Surface Water
Treatment and Stage 1 Disinfection
Byproducts Rules (DBPR) finalized by
November 1998, and the Ground Water
Disinfection Rule (GWDR) proposed by
March 1999. EPA must also issue
regulations to address filter backwash
recycling and a Long Term Enhanced
Surface Water Treatment Rule. These
rules are to control microbial pathogens,
disinfectants and disinfection
byproducts (DBPs) in drinking water.
Regulatory impact analysis (cost-benefit

analysis) is also addressed in SDWA
and will be discussed at the meeting.

B. Request for Stakeholder Involvement

EPA has announced this public
meeting to hear the views of
stakeholders on EPA’s plans for
proposed regulations for radon, ground
water disinfection, surface water
treatment, arsenic, and approaches for
enacting regulatory cost and benefit
analysis.

Dated: February 20, 1998.
Elizabeth R. Fellows,
Acting Director, Office of Ground Water and
Drinking Water, Environmental Protection
Agency.
[FR Doc. 98-5557 Filed 3—-3-98; 8:45 am]
BILLING CODE 6560-50-F

ENVIRONMENTAL PROTECTION
AGENCY

[PF-794; FRL-5774-1]
Notice of Filing of Pesticide Petitions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: This notice announces the
initial filing of pesticide petitions
proposing the establishment of
regulations for residues of certain
pesticide chemicals in or on various
food commodities.

DATES: Comments, identified by the
docket control number PF-794, must be
received on or before April 3, 1998.
ADDRESSES: By mail submit written
comments to: Public Information and
Records Integrity Branch (7502C),
Information Resources and Services
Division, Office of Pesticides Programs,
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460. In
per