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Dated: February 13, 1998.
Edward C. Loeb,
Director, Federal Acquisition Policy Division.

(iii) Fiscal year means the fiscal year
established by the contractor for
accounting purposes.

Therefore, 48 CFR Part 31 is amended
as set forth below:

[FR Doc. 98–4304 Filed 2–20–98; 8:45 am]
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revising paragraph (p) to read as
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(p) Limitation on allowability of
compensation for certain contractor
personnel. (1) Costs incurred after
January 1, 1998, for compensation of a
senior executive in excess of the
benchmark compensation amount
determined applicable for the contractor
fiscal year by the Administrator, Office
of Federal Procurement Policy (OFPP),
under Section 39 of the OFPP Act (41
U.S.C. 435) are unallowable (10 U.S.C.
2324(e)(1)(P) and 41 U.S.C. 256(e)(1)(P)).
This limitation is the sole statutory
limitation on allowable senior executive
compensation costs incurred after
January 1, 1998, under new or
previously existing contracts. This
limitation applies whether or not the
affected contracts were previously
subject to a statutory limitation on such
costs.
(2) As used in this paragraph:
(i) Compensation means the total
amount of wages, salary, bonuses,
deferred compensation (see paragraph
(k) of this subsection), and employer
contributions to defined contribution
pension plans (see paragraphs (j)(5) and
(j)(8) of this subsection), for the fiscal
year, whether paid, earned, or otherwise
accruing, as recorded in the contractor’s
cost accounting records for the fiscal
year.
(ii) Senior executive means—
(A) The contractor’s Chief Executive
Officer (CEO) or any individual acting
in a similar capacity;
(B) The contractor’s four most highly
compensated employees in management
positions, other than the CEO; and
(C) If the contractor has intermediate
home offices or segments that report
directly to the contractor’s corporate
headquarters, the five most highly
compensated employees in management
positions at each such intermediate
home office or segment.

Department of Defense (DoD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).
ACTION: Final rule.
AGENCIES:

The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council have
agreed on a final rule amending the
Federal Acquisition Regulation (FAR) to
implement a final rule of the Cost
Accounting Standards (CAS) Board
regarding the treatment of gains and
losses attributable to tangible capital
assets subsequent to business mergers or
combinations. This regulatory action
was not subject to Office of Management
and Budget review under Executive
Order 12866, dated September 30, 1993,
and is not a major rule under 5 U.S.C.
804.
EFFECTIVE DATE: April 24, 1998.
FOR FURTHER INFORMATION CONTACT: The
FAR Secretariat, Room 4035, GS
Building, Washington, DC 20405 (202)
501–4755 for information pertaining to
status or publication schedules. For
clarification of content, contact Mr.
Jeremy Olson at (202) 501–3221. Please
cite FAC 97–04, FAR case 96–006.
SUPPLEMENTARY INFORMATION:
SUMMARY:

A. Background
A proposed rule was published in the
Federal Register on July 2, 1997 (62 FR
35890). The rule proposed amendments
to the FAR to implement a final rule
published by the CAS Board on
February 13, 1996 (61 FR 5520), that
amended CAS 9904.404, Capitalization
of Tangible Assets, and CAS 9904.409,
Depreciation of Tangible Capital Assets.
The final FAR rule differs from the
proposed rule by revising FAR 31.205–
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52(a) to clarify that CAS 9904.404
measures the capitalized asset values
that are used to compute depreciation
expense and cost of money, and FAR
31.205–52(b) to delete the term
‘‘depreciation,’’ since intangible capital
assets do not generate depreciation
expense.
Public comments were received from
three sources. All comments were
considered in developing the final rule.
B. Regulatory Flexibility Act
The Department of Defense, the
General Services Administration, and
the National Aeronautics and Space
Administration certify that this final
rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because most
contracts awarded to small entities use
simplified acquisition procedures or are
awarded on a competitive, fixed-price
basis, and do not require application of
the cost principle contained in this rule.
C. Paperwork Reduction Act
The Paperwork Reduction Act does
not apply because the changes to the
FAR do not impose recordkeeping or
information collection requirements, or
collections of information from offerors,
contractors, or members of the public
which require the approval of the Office
of Management and Budget under 44
U.S.C. 3501, et seq.
List of Subjects in 48 CFR Part 31
Government procurement.
Dated: February 13, 1998.
Edward C. Loeb,
Director, Federal Acquisition Policy Division.

Therefore, 48 CFR Part 31 is amended
as set forth below:
PART 31—CONTRACT COST
PRINCIPLES AND PROCEDURES
1. The authority citation for 48 CFR
Part 31 continues to read as follows:
Authority: 40 U.S.C. 486(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

2. Section 31.205–10 is amended by
revising paragraph (a)(5) to read as
follows:
31.205–10

Cost of money.

(a) * * *
(5) The requirements of 31.205–52
shall be observed in determining the
allowable cost of money attributable to
including asset valuations resulting
from business combinations in the
facilities capital employed base.
*
*
*
*
*
3. Section 31.205–52 is revised to read
as follows:
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31.205–52 Asset valuations resulting from
business combinations.

(a) For tangible capital assets, when
the purchase method of accounting for
a business combination is used, whether
or not the contract or subcontract is
subject to CAS, the allowable
depreciation and cost of money shall be
based on the capitalized asset values
measured and assigned in accordance
with 48 CFR 9904.404–50(d), if
allocable, reasonable, and not otherwise
unallowable.
(b) For intangible capital assets, when
the purchase method of accounting for
a business combination is used,
allowable amortization and cost of
money shall be limited to the total of the
amounts that would have been allowed
had the combination not taken place.
[FR Doc. 98–4305 Filed 2–20–98; 8:45 am]
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ACTION: Final rule.
AGENCIES:

SUMMARY: The Civilian Agency
Acquisition Council and the Defense
Acquisition Regulations Council have
agreed on a final rule amending the
Federal Acquisition Regulation (FAR) to
implement Section 5202 of the
Information Technology Management
Reform Act (ITMRA) of 1996, which
encourages maximum practicable use of
modular contracting in acquiring
information technology. ITMRA is part
of the Clinger-Cohen Act of 1996 (Public
Law 104–106). This regulatory action
was not subject to Office of Management
and Budget review under Executive
Order 12866, dated September 30, 1993,
and is not a major rule under 5 U.S.C.
804.
EFFECTIVE DATE: April 24, 1998.
FOR FURTHER INFORMATION CONTACT: The
FAR Secretariat, Room 4035, 1800 F
Street, NW, Washington, DC 20405 (202)
501–4755 for information pertaining to

status or publication schedules. For
clarification of content, contact Ms.
Linda Nelson, Procurement Analyst at
(202) 501–1900. Please cite FAC 97–04,
FAR case 96–605.
SUPPLEMENTARY INFORMATION:

A. Background
A proposed rule with request for
comment and notice of public meeting
was published in the Federal Register
(62 FR 14756) on March 27, 1997.
Comments were received from four
respondents. All comments were
considered in the development of the
final rule. The final rule differs from the
proposed rule by adding in paragraph
39.103(d) ‘‘task order contracts’’ as
another example.
B. Regulatory Flexibility Act
The Department of Defense, the
General Services Administration, and
the National Aeronautics and Space
Administration certify that this final
rule will not have a significant
economic impact on a substantial
number of small entities within the
meaning of the Regulatory Flexibility
Act, 5 U.S.C. 601, et seq., because, while
it may affect the structure of certain
information technology (IT) acquisition
programs, it will not impose any
specific cost burden on small entities.
The modular contracting approach
should slightly benefit small entities,
because use of modular contracting
techniques should increase the number
of business opportunities available to
them. When a modular contracting
approach is used, large, complex IT
systems acquisitions will be divided
into smaller, discrete increments that
may subsequently be made available to
small entities for competition.
C. Paperwork Reduction Act
The Paperwork Reduction Act does
not apply because the changes to the
FAR do not impose recordkeeping or
information collection requirements, or
collections of information from offerors,
contractors, or members of the public
which require the approval of the Office
of Management and Budget under 44
U.S.C. 3501, et seq.
List of Subjects in 48 CFR Part 39
Government procurement.
Dated: February 13, 1998.
Edward C. Loeb,
Director, Federal Acquisition Policy Division.

Therefore, 48 CFR Part 39 is amended
as set forth below:

PART 39—ACQUISITION OF
INFORMATION TECHNOLOGY
1. The authority citation for 48 CFR
Part 39 continues to read as follows:
Authority: 40 U.S.C. 486(c); 10 U.S.C.
chapter 137; and 42 U.S.C. 2473(c).

2. Section 39.002 is amended by
adding in alphabetical order the
definition of ‘‘Modular contracting’’ to
read as follows:
39.002

Definitions.

Modular contracting, as used in this
part, means use of one or more contracts
to acquire information technology
systems in successive, interoperable
increments.
*
*
*
*
*
3. Section 39.103 is added to read as
follows:
39.103

Modular contracting.

(a) This section implements Section
5202, Incremental Acquisition of
Information Technology, of the ClingerCohen Act of 1996 (Public Law 104–
106). Modular contracting is intended to
reduce program risk and to incentivize
contractor performance while meeting
the Governments need for timely access
to rapidly changing technology.
Consistent with the agency’s
information technology architecture,
agencies should, to the maximum extent
practicable, use modular contracting to
acquire major systems (see 2.101) of
information technology. Agencies may
also use modular contracting to acquire
non-major systems of information
technology.
(b) When using modular contracting,
an acquisition of a system of
information technology may be divided
into several smaller acquisition
increments that—
(1) Are easier to manage individually
than would be possible in one
comprehensive acquisition;
(2) Address complex information
technology objectives incrementally in
order to enhance the likelihood of
achieving workable systems or solutions
for attainment of those objectives;
(3) Provide for delivery,
implementation, and testing of workable
systems or solutions in discrete
increments, each of which comprises a
system or solution that is not dependent
on any subsequent increment in order to
perform its principal functions;
(4) Provide an opportunity for
subsequent increments to take
advantage of any evolution in
technology or needs that occur during
implementation and use of the earlier
increments; and
(5) Reduce risk of potential adverse
consequences on the overall project by

