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Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO

Access, a service of the United States Government Printing

Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page |l or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov
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OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 178
RIN 3206-AH89

Procedures for Settling Claims

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
rules of procedure for the settlement of
claims submitted to OPM for Federal
civilian employees’ compensation and
leave, for proceeds of canceled checks
for veterans’ benefits payable to
deceased beneficiaries, and for the
settlement of deceased employees’
compensation. Before June 30, 1996,
these claims were settled by the United
States General Accounting Office
(GAO). However, on that date, pursuant
to the Legislative Branch
Appropriations Act of 1996, the
authority to settle these claims
transferred to the Director, Office of
Management and Budget, who delegated
this function to the Office of Personnel
Management.

EFFECTIVE DATE: January 30, 1998.

FOR FURTHER INFORMATION CONTACT: Paul
Britner, Senior Attorney, (202) 606—
2233, Claims Adjudication Unit, Office
of the General Counsel, Room 7537,
Office of Personnel Management, 1900 E
Street NW., Washington, DC 20415.

SUPPLEMENTARY INFORMATION:
l. Background

Pursuant to the Legislative Branch
Appropriations Act of 1996, most of the
claims settlement functions performed
by the General Accounting Office were
transferred to the Director, Office of
Management and Budget. See Sec. 211,
Pub. L. 104-53, 109 Stat. 535.
Subsequently, the Acting Director

delegated these functions to various
components within the Executive
branch in a determination order dated
June 28, 1996. In summary, this order
delegated to the Office of Personnel
Management the authority to settle
claims against the United States
involving Federal employees’
compensation and leave, deceased
employees’ compensation, and proceeds
of canceled checks for veterans’ benefits
payable to deceased beneficiaries.
Subsequently, Congress codified these
changes through additional legislation.
See Pub.L. 104-316, 110 Stat. 3826. The
proposed rules were published in the
Federal Register on August 25, 1997.
The deadline for receiving comments
has passed and no comments regarding
the proposed rules have been received.
The final procedures contain no changes
from the proposed procedures and are
substantially similar to the procedures
formerly used by GAO, which are found
at 4 CFR parts 31, 32 and 33.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would only apply to
Federal agencies and employees.

Paperwork Reduction Act

The information collection
requirements contained in this rule have
been approved by the Office of
Management and Budget (OMB) in
accordance with the Paperwork
Reduction Act of 1995 (42 U.S.C. 3501—
3530), and assigned OMB control
number 3206—0232. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless the collection
displays a valid control number.

Executive Order 12866, Regulatory
Review

This rule has been reviewed by the
Office of Management and Budget in
accordance with Executive Order 12866.

List of Subjects in 5 CFR Part 178
Administrative practice and

procedure, Claims, Compensation,

Government employees.

U.S. Office of Personnel Management.

Janice R. Lachance,

Director.

Accordingly, OPM is amending 5 CFR
by adding part 178 as follows:

PART 178—PROCEDURES FOR
SETTLING CLAIMS

Subpart A—Administrative Claims—

Compensation and Leave, Deceased

Employees’ Accounts and Proceeds of

Canceled Checks for Veterans’ Benefits

Payable to Deceased Beneficiaries

Sec.

178.101 Scope of subpart.

178.102 Procedures for submitting claims.

678.103 Claim filed by a claimant’s
representative.

178.104 Statutory limitations on claims.

178.105 Basis of claim settlements.

178.106 Form of claim settlements.

178.107 Finality of claim settlements.

Subpart B—Settlement of Accounts for

Deceased Civilian Officers and Employees

178.201 Scope of subpart.

178.202 Definitions.

178.203 Designation of beneficiary.

178.204 Order of payment precedence.

178.205 Procedures upon death of
employee.

178.206 Return of unnegotiated
Government checks.

178.207 Claims settlement jurisdiction.

178.208 Applicability of general
procedures.

Subpart A—Administrative Claims—
Compensation and Leave, Deceased
Employees’ Accounts and Proceeds of
Canceled Checks for Veterans’
Benefits Payable to Deceased
Beneficiaries

Authority: 31 U.S.C. 3702; 5 U.S.C. 5583;
38 U.S.C. 5122; Pub. L. No. 104-53, 211, Nov.
19, 1995; E.O. 12107.

§178.101 Scope of subpart.

(a) Claims covered. This subpart
prescribes general procedures
applicable to claims against the United
States that may be settled by the
Director of the Office of Personnel
Management pursuant to 31 U.S.C.
3702, 5 U.S.C. 5583 and 38 U.S.C. 5122.
In general, these claims involve Federal
employees’ compensation and leave and
claims for proceeds of canceled checks
for veterans’ benefits payable to
deceased beneficiaries.

(b) Claims not covered. This subpart
does not apply to claims that are under
the exclusive jurisdiction of
administrative agencies pursuant to
specific statutory authority or claims
concerning matters that are subject to
negotiated grievance procedures under
collective bargaining agreements
entered into pursuantto 5 U.S.C.
7121(a). Also, these procedures do not
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apply to claims under the Fair Labor
Standards Act (FLSA). Procedures for
FLSA claims are set out in part 551 of
this chapter.

§178.102 Procedures for submitting
claims.

(a) Content of claims. Except as
provided in paragraph (b) of this
section, a claim shall be submitted by
the claimant in writing and must be
signed by the claimant or by the
claimant’s representative. While no
specific form is required, the request
should describe the basis for the claim
and state the amount sought. The claim
should also include:

(1) The name, address, telephone
number and facsimile machine number,
if available, of the claimant;

(2) The name, address, telephone
number and facsimile machine number,
if available, of the agency employee who
denied the claim;

(3) A copy of the denial of the claim;
and,

(4) Any other information which the
claimant believes OPM should consider.

(b) Agency submissions of claims. At
the discretion of the agency, the agency
may forward the claim to OPM on the
claimant’s behalf. The claimant is
responsible for ensuring that OPM
receives all the information requested in
paragraph (a) of this section.

(c) Administrative report. At OPM'’s
discretion, OPM may request the agency
to provide an administrative report.
This report should include:

(1) The agency’s factual findings;

(2) The agency’s conclusions of law
with relevant citations;

(3) The agency’s recommendation for
disposition of the claim;

(4) A complete copy of any regulation,
instruction, memorandum, or policy
relied upon by the agency in making its
determination;

(5) A statement that the claimant is or
is not a member of a collective
bargaining unit, and if so, a statement
that the claim is or is not covered by a
negotiated grievance procedure that
specifically excludes the claim from
coverage; and

(6) Any other information that the
agency believes OPM should consider.

(d) Canceled checks for veterans’
benefits. Claims for the proceeds of
canceled checks for veterans’ benefits
payable to deceased beneficiaries must
be accompanied by evidence that the
claimant is the duly appointed
representative of the decedent’s estate
and that the estate will not escheat.

(e) Where to submit claims. (1) All
claims under this section should be sent
to the Claims Adjudication Unit, Room
7535, Office of the General Counsel,

Office of Personnel Management, 1900 E
Street NW., Washington, DC 20415.
Telephone inquiries regarding these
claims may be made to (202) 606—2233.
(2) FLSA claims should be sent to the
appropriate OPM Oversight Division as
provided in part 551 of this chapter.

§178.103 Claim filed by a claimant’s
representative.

A claim filed by a claimant’s
representative must be supported by a
duly executed power of attorney or
other documentary evidence of the
representative’s right to act for the
claimant.

§178.104 Statutory limitations on claims.

(a) Statutory limitations relating to
claims generally. Except as provided in
paragraphs (b) and (c) of this section or
as otherwise provided by law, all claims
against the United States Government
are subject to the 6-year statute of
limitations contained in 31 U.S.C.
3702(b). To satisfy the statutory
limitation, a claim must be received by
the Office of Personnel Management, or
by the department or agency out of
whose activities the claim arose, within
6 years from the date the claim accrued.
The claimant is responsible for proving
that the claim was filed within the
applicable statute of limitations.

(b) Claims under the Fair Labor
Standards Act. Claims arising under the
FLSA, 29 U.S.C. 207, et seq., must be
received by the Office of Personnel
Management, or by the department or
agency out of whose activity the claim
arose, within the time limitations
specified in the FLSA.

(c) Other statutory limitations.
Statutes of limitation other than that
identified in paragraph (a) of this
section may apply to certain claims.
Claimants are responsible for informing
themselves regarding other possible
statutory limitations.

§178.105 Basis of claim settlements.

The burden is upon the claimant to
establish the timeliness of the claim, the
liability of the United States, and the
claimant’s right to payment. The
settlement of claims is based upon the
written record only, which will include
the submissions by the claimant and the
agency. OPM will accept the facts
asserted by the agency, absent clear and
convincing evidence to the contrary.

§178.106 Form of claim settlements.

OPM will send a settlement to the
claimant advising whether the claim
may be allowed in whole or in part. If
OPM requested an agency report or if
the agency forwarded the claim on
behalf of the claimant, OPM also will

send the agency a copy of the
settlement.

§178.107 Finality of claim settlements.
(a) The OPM settlement is final; no
further administrative review is
available within OPM.
(b) Nothing is this subpart limits the
right of a claimant to bring an action in
an appropriate United States court.

Subpart B—Settlement of Accounts for
Deceased Civilian Officers and
Employees

Authority: 5 U.S.C. 5581, 5582, 5583.

§178.201 Scope of subpart.

(a) Accounts covered. This subpart
prescribes forms and procedures for the
prompt settlement of accounts of
deceased civilian officers and
employees of the Federal Government
and of the government of the District of
Columbia (including wholly owned and
mixed-ownership Government
corporations), as stated in 5 U.S.C. 5581,
5582, 5583.

(b) Accounts not covered. This
subpart does not apply to accounts of
deceased officers and employees of the
Federal land banks, Federal
intermediate credit banks, or regional
banks for cooperatives (see 5 U.S.C.
5581(1)). Also, these procedures do not
apply to payment of unpaid balance of
salary or other sums due deceased
Senators or Members of the House of
Representatives or their officers or
employees (see 2 U.S.C. 36a, 38a).

§178.202 Definitions.

(a) The term deceased employees as
used in this part includes former
civilian officers and employees who die
subsequent to separation from the
employing agency.

(b) The term money due means the
pay, salary, or allowances due on
account of the services of the decedent
for the Federal Government or the
government of the District of Columbia.
It includes, but is not limited to:

(1) All per diem instead of
subsistence, mileage, and amounts due
in reimbursement of travel expenses,
including incidental and miscellaneous
expenses which are incurred in
connection with the travel and for
which reimbursement is due;

(2) All allowances upon change of
official station;

(3) All quarters and cost-of-living
allowances and overtime or premium
pay;

(4) Amounts due for payment of cash
awards for employees’ suggestions;

(5) Amounts due as refund of salary
deductions for United States Savings
bonds;
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(6) Payment for all accumulated and
current accrued annual or vacation
leave equal to the pay the decedent
would have received had he or she lived
and remained in the service until the
expiration of the period of such annual
or vacation leave;

(7) The amounts of all checks drawn
in payment of such compensation
which were not delivered by the
Government to the officer or employee
during his or her lifetime or of any
unnegotiated checks returned to the
Government because of the death of the
officer or employee; and

(8) Retroactive pay under 5 U.S.C.
5344(b)(2).

§178.203 Designation of beneficiary.

(a) Agency notification. The
employing agency shall notify each
employee of his or her right to designate
a beneficiary or beneficiaries to receive
money due, and of the disposition of
money due if a beneficiary is not
designated. An employee may change or
revoke a designation at any time under
regulations promulgated by the Director
of the Office of Personnel Management
or his or her designee.

(b) Designation Form. Standard Form
1152, Designation of Beneficiary,
Unpaid Compensation of Deceased
Civilian Employee, is prescribed for use
by employees in designating a
beneficiary and in changing or revoking
a previous designation; each agency will
furnish the employee a Standard Form
1152 upon request. In the absence of the
prescribed form, however, any
designation, change, or cancellation of
beneficiary witnessed and filed in
accordance with the general
requirements of this part will be
acceptable.

(c) Who may be designated. An
employee may designate any person or
persons as beneficiary. The term person
or persons as used in this part includes
a legal entity or the estate of the
deceased employee.

(d) Executing and filing a designation
of beneficiary form. The Standard Form
1152 must be executed in duplicate by
the employee and filed with the
employing agency where the proper
officer will sign it and insert the date of
receipt in the space provided on each
part, file the original, and return the
duplicate to the employee. When a
designation of beneficiary is changed or
revoked, the employing agency should
return the earlier designation to the
employee, keeping a copy of only the
current designation on file.

(e) Effective period of a designation. A
properly executed and filed designation
of beneficiary will be effective as long
as employment by the same agency

continues. If an employee resigns and is
reemployed, or is transferred to another
agency, the employee must execute
another designation of beneficiary form
in accordance with paragraph (d) of this
section. A new designation of
beneficiary is not required, however,
when an employee’s agency or site,
function, records, equipment, and
personnel are absorbed by another
agency.

§178.204 Order of payment precedence.

To facilitate the settlement of the
accounts of the deceased employees,
money due an employee at the time of
the employee’s death shall be paid to
the person or persons surviving at the
date of death, in the following order of
precedence, and the payment bars
recovery by another person of amounts
SO paid:

(a) First, to the beneficiary or
beneficiaries designated by the
employee in a writing received in the
employing agency prior to the
employee’s death;

(b) Second, if there is no designated
beneficiary, to the surviving spouse of
the employee;

(c) Third, if none of the above, to the
child or children of the employee and
descendants of deceased children by
representation;

(d) Fourth, if none of the above, to the
parents of the deceased employee or the
survivor of them;

(e) Fifth, if none of the above, to the
duly appointed legal representative of
the estate of the deceased employee; and

(F) Sixth, if none of the above, to the
person or persons entitled under the
laws of the domicile of the employee at
the time of his or her death.

§178.205 Procedures upon death of
employee.

(a) Claim form. As soon as practicable
after the death of an employee, the
agency in which the employee was last
employed will request, in the order of
precedence outlined in §178.204, the
appropriate person or persons to
execute Standard Form 1153, Claim for
Unpaid Compensation of Deceased
Civilian Employee.

(b) Claims involving minors or
incompetents. If a guardian or
committee has been appointed for a
minor or incompetent appearing
entitled to unpaid compensation, the
claim should be supported by a
certificate of the court showing the
appointment and qualification of the
claimant in such capacity. If no
guardian or committee has been or will
be appointed, the initial claim should be
supported by a statement showing:

(1) Claimant’s relationship to the
minor or incompetent, if any;

(2) The name and address of the
person having care and custody of the
minor or incompetent;

(3) That any moneys received will be
applied to the use and benefit of the
minor or incompetent; and

(4) That the appointment of a
guardian or committee is not
contemplated.

§178.206 Return of unnegotiated
Government checks.

All unnegotiated United States
Government checks drawn to the order
of a decedent representing money due
as defined in §178.202, and in the
possession of the claimant, should be
returned to the employing agency
concerned. Claimants should be
instructed to return any other United
States Government checks drawn to the
order of a decedent, such as veterans
benefits, social security benefits, or
Federal tax refunds, to the agency from
which the checks were received, with a
request for further instructions from that
agency.

§178.207 Claims settlement jurisdiction.

(a) District of Columbia and
Government corporations. Claims for
unpaid compensation due deceased
employees of the government of the
District of Columbia shall be paid by the
District of Columbia, and those of
Government corporations or mixed
ownership Government corporations
may be paid by the corporations.

(b) Office of Personnel Management.
Each agency shall pay undisputed
claims for the compensation due a
deceased employee. Except as provided
in paragraph (a) of this section, disputed
claims for money due deceased
employees of the Federal Government
will be submitted to the Claims
Adjudication Unit, Office of General
Counsel, in accordance with §178.102
of subpart A. For example:

(1) When doubt exists as to the
amount or validity of the claim;

(2) When doubt exists as to the
person(s) properly entitled to payment;
or

(3) When the claim involves
uncurrent checks. Uncurrent checks are
unnegotiated and/or undelivered checks
for money due the decedent which have
not been paid by the end of the fiscal
year after the fiscal year in which the
checks were issued. The checks, if
available, should accompany the claims.

(c) Payment of claim. Claims for
money due will be paid by the
appropriate agency only after settlement
by the Claims Adjudication Unit occurs.
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§178.208 Applicability of general
procedures.

When not in conflict with this
subpart, the provisions of subpart A of
this part relating to procedures
applicable to claims generally are also
applicable to the settlement of account
of deceased civilian officers and
employees.

[FR Doc. 97-33928 Filed 12—-30-97; 8:45 am]
BILLING CODE 6325-01-P

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Part 760
RIN 0560-AF-30
Dairy Indemnity Payment Program

AGENCY: Farm Service Agency, USDA.
ACTION: Final rule.

SUMMARY: This final rule amends the
authority citation for the Dairy
Indemnity Payment Program (DIPP)
regulations to cover the expenditure of
additional funds that were recently
appropriated. The DIPP indemnifies
dairy farmers and manufacturers for
losses suffered with respect to milk and
milk products, through no fault of their
own.

EFFECTIVE DATE: December 31, 1997.
FOR FURTHER INFORMATION CONTACT:
Raellen Erickson, Agricultural Program
Specialist, Price Support Division, FSA,
USDA, STOP 0512, 1400 Independence
Avenue, SW, Washington, DC 20250—
0512; telephone (202) 720-7320; e-mail
address is RErickso@wdc.fsa.usda.gov.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and therefore has not been
reviewed by the Office of Management
and Budget (OMB).

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies are Dairy
Indemnity Payments, Number 10.053.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule because the
Farm Service Agency is not required by
5 U.S.C. 533 or any other provision of
law to publish a notice of proposed
rulemaking with respect to the subject
matter of these determinations.

Environmental Evaluation

It has been determined by an
environmental evaluation that this
action will have no significant impact
on the quality of the human
environment. Therefore, neither an
environmental assessment nor an
Environmental Impact Statement is
needed.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115 (June 24, 1983).

Executive Order 12988

This rule has been reviewed pursuant
to Executive Order 12988. To the extent
State and local laws are in conflict with
these regulatory provisions, it is the
intent of CCC that the terms of the
regulations prevail. The provisions of
this rule are not retroactive. Prior to any
judicial action in a court of competent
jurisdiction, administrative review
under 7 CFR part 780 must be
exhausted.

Paperwork Reduction Act

The information collections in 7 CFR
part 760 will be published in a separate
Federal Register Notice with request for
comments. A regular submission of this
information collection package will be
forwarded to OMB at the end of the 60-
day comment period.

Background

The DIPP was originally authorized
by section 331 of the Economic
Opportunity Act of 1964. The statutory
authority for the program was extended
several times. Most recently, funds were
appropriated for this program by the
Agriculture, Rural Development, Food
and Drug Administration, and Related
Agencies Act, 1998 (‘“‘the Act”), Pub. L.
105-86, 111 Stat. 2079, which
authorizes the program to be carried out
until the funds appropriated under the
Act are expended. The objective of DIPP
is to indemnify dairy farmers and
manufacturers of dairy products who,
through no fault of their own, suffer
income losses with respect to milk or
milk products removed from
commercial markets because such milk
or milk products contain certain
harmful residues. In addition, dairy
farmers can also be indemnified for
income losses with respect to milk
required to be removed from
commercial markets due to residues of
chemicals or toxic substances or

contamination by nuclear radiation or
fallout.

The regulations governing the
program are set forth at 7 CFR 88 760.1—
760.34. This final rule makes no
changes in the provisions of the
regulations. Since the only purpose of
this final rule is to revise the authority
citation pursuant to the Act, it has been
determined that no further public
rulemaking is required. Therefore, this
final rule shall become effective upon
the date of publication in the Federal
Register.

List of Subjects in 7 CFR Part 760

Dairy products, Indemnity payments,
Pesticides and pests.

Accordingly, 7 CFR Part 760 is
amended as follows:

PART 760—INDEMNITY PAYMENT
PROGRAMS

Subpart—Dairy Indemnity Payment
Program

The authority citation for Subpart—
Dairy Indemnity Payment Program is
revised to read as follows:

Authority: Dairy Indemnity Program, Pub.
L. 105-86, 111 Stat. 2079.

Signed in Washington, DC, on December
22,1997.

Keith Kelly,

Administrator, Farm Service Agency.

[FR Doc. 97-34032 Filed 12—-30-97; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 905
[Docket No. FV97-905-1 FIR]

Oranges, Grapefruit, Tangerines, and
Tangelos Grown in Florida; Limiting
the Volume of Small Florida Red
Seedless Grapefruit

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is finalizing
without change the provisions of an
amended interim final rule limiting the
volume of small red seedless grapefruit
entering the fresh market under the
Florida citrus marketing order. The
marketing order regulates the handling
of oranges, grapefruit, tangerines, and
tangelos grown in Florida and is
administered locally by the Citrus
Administrative Committee (committee).
The amended interim final rule limited
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the volume of size 48 and/or size 56 red
seedless grapefruit handlers could ship
during the first 11 weeks of the 1997-
1998 season that began in September.
That rule provided a sufficient supply of
small sized red seedless grapefruit to
meet market demand, without saturating
all markets with these small sizes. The
committee believed this action was
necessary to help stabilize the market
and improve grower returns.

EFFECTIVE DATE: January 30, 1998.

FOR FURTHER INFORMATION CONTACT:
Christian D. Nissen, Southeast
Marketing Field Office, Marketing Order
Administration Branch, F&V, AMS,
USDA, P.O. Box 2276, Winter Haven,
Florida 33883; telephone: (941) 299-
4770, Fax: (941) 299-5169; or Anne M.
Dec, Marketing Order Administration
Branch, F&V, AMS, USDA, room 2522—
S, P.O. Box 96456, Washington, DC
20090-6456; telephone: (202) 720-2491,
Fax: (202) 205-6632. Small businesses
may request information on compliance
with this regulation by contacting Jay
Guerber, Marketing Order
Administration Branch, F&V, AMS,
USDA, room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; telephone
(202) 720-2491, Fax: (202) 205-6632.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 84 and Marketing Order No. 905,
both as amended (7 CFR part 905),
regulating the handling of oranges,
grapefruit, tangerines, and tangelos
grown in Florida, hereinafter referred to
as the *‘order.” The marketing
agreement and order are effective under
the Agricultural Marketing Agreement
Act of 1937, as amended (7 U.S.C. 601
674), hereinafter referred to as the
“Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. This rule is not intended
to have retroactive effect. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. A
handler is afforded the opportunity for
a hearing on the petition. After the

hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after date of the entry
of the ruling.

The order provides for the
establishment of grade and size
requirements for Florida citrus, with the
concurrence of the Secretary. These
grade and size requirements are
designed to provide fresh markets with
citrus fruit of acceptable quality and
size. This helps create buyer confidence
and contributes to stable marketing
conditions. This is in the interest of
growers, handlers, and consumers, and
is designed to increase returns to
Florida citrus growers. The current
minimum grade standard for red
seedless grapefruit is U.S. No. 1, and the
minimum size requirement is size 56 (at
least 3%16 inches in diameter).

Section 905.52 of the citrus marketing
order provides authority to limit
shipments of any grade or size, or both,
of any variety of Florida citrus. Such
limitations may restrict the shipment of
a portion of a specified grade or size of
a variety. Under such a limitation, the
quantity of such grade or size that may
be shipped by a handler during a
particular week is established as a
percentage of the total shipments of
such variety by such handler in a prior
period, established by the committee
and approved by the Secretary, in which
the handler shipped such variety.

Section 905.153 of the order provides
procedures for limiting the volume of
small red seedless grapefruit entering
the fresh market. The procedures
specify that the committee may
recommend that only a certain
percentage of size 48 and/or 56 red
seedless grapefruit be made available for
shipment into fresh market channels for
any week or weeks during the regulatory
period. The 11 week period begins the
third Monday in September. Under such
a limitation, the quantity of sizes 48
and/or 56 red seedless grapefruit that
may be shipped by a handler during a
regulated week is calculated using the
recommended percentage. By taking the
recommended weekly percentage times
the average weekly volume of red
grapefruit handled by such handler in
the previous five seasons, handlers can
calculate the volume of sizes 48 and/or
56 they may ship in a regulated week.

This rule finalizes the provisions of
an interim final rule as amended
limiting the volume of small red
seedless grapefruit entering the fresh

market during the 11 week regulatory
period from September 15, 1997, to
November 30, 1997. A proposed rule
was published on July 29, 1997, in the
Federal Register (62 FR 40482).
Subsequently, an interim final rule was
published September 12, 1997, in the
Federal Register (62 FR 47913). That
rule limited the volume of small red
seedless grapefruit entering the fresh
market for each week of an 11 week
period beginning the week of September
15. That rule limited the volume of sizes
48 and/or 56 red seedless grapefruit by
establishing a weekly percentage for
each of the 11 weeks. On October 30,
1997, an amendment to the interim final
rule was published in the Federal
Register (62 FR 58633) that changed the
weekly percentage of sizes 48 and/or 56
red seedless grapefruit entering the fresh
market for the last five weeks of the
regulatory period from 30 percent to 35
percent. This rule finalizes the interim
final rule as amended, without change.

The committee originally voted at its
May 28, 1997, meeting to establish a
weekly percentage of 25 percent for
each of the 11 weeks in a vote of 10 in
favor to 7 opposed. The committee
recommended adjusting the percentages
at its meeting August 26, 1997, in a vote
of 14 in favor to 3 opposed,
recommending weekly percentages of 50
percent for the first three weeks
(September 15 through October 5), 35
percent for the next three weeks
(October 6 through October 26), and at
30 percent for the remainder of the 11
weeks. The committee met again,
October 14, 1997, and in a unanimous
vote recommended changing the weekly
percentage for the last five weeks from
30 percent to 35 percent.

For the past few seasons, returns on
red seedless grapefruit have been at all
time lows, often not returning the cost
of production. On tree prices for red
seedless grapefruit have declined
steadily from $9.60 per box (1-3/5
bushel) during the 1989-90 season, to
$3.11 per box during the 1992-93
season, to $1.82 per box during the
1994-95 season, to $1.55 per box during
the 1996-97 season. The committee
believes that to stabilize the market and
improve returns to growers, demand for
fresh red seedless grapefruit must be
stabilized and increased.

One problem contributing to the
current state of the market is the
excessive number of small sized
grapefruit shipped early in the
marketing season. During the past three
seasons, sizes 48 and 56 accounted for
34 percent of total shipments during the
11 week regulatory period, with the
average weekly percentage exceeding 40
percent of shipments. This contrasts
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with sizes 48 and 56 representing only
26 percent of total shipments for the
remainder of the season. While there is
a market for early grapefruit, the
shipment of large quantities of small red
seedless grapefruit in a short period
oversupplies the fresh market for these
sizes and negatively impacts the market
for all sizes.

For the majority of the season, larger
sizes return better prices than smaller
sizes. However, there is a push early in
the season to get fruit into the market to
take advantage of the higher prices
available at the beginning of the season.
The early season crop tends to have a
greater percentage of small sizes. This
creates a glut of smaller, lower priced
fruit on the market that drives down the
price for all sizes. Early in the season,
larger sized fruit commands a premium
price. In some cases, the f.0.b. is $4 to
$6 a carton (4/5 bushel) more than for
the smaller sizes. In early October, the
f.o.b. for a size 27 averages around
$10.00 per carton. This compares to an
average f.0.b. of $5.50 per carton for size
56. By the end of the 11 week period
outlined in this rule, the f.0.b. for large
sizes has dropped to within two dollars
of the f.o.b. for small sizes.

In the past three seasons, during the
period covered by this rule, prices of red
seedless grapefruit have fallen from a
weighted average f.0.b. of $7.80 per
carton to an average f.0.b. of $5.50 per
carton. Even though later in the season
the crop has sized to naturally limit the
amount of smaller sizes available for
shipment, the price structure in the
market has already been negatively
affected. In the past three years, the
market has not recovered, and the f.o.b.
for all sizes fell to around $5.00 to $6.00
per carton for most of the rest of the
season.

The committee discussed this issue at
length at several meetings. The
committee believes that the over
shipment of smaller sized red seedless
grapefruit early in the season has
contributed to below production cost
returns for growers and lower on tree
values. An economic study done by the
University of Florida—Institute of Food
and Agricultural Sciences (UF-IFAS) in
May 1997, found that on tree prices
have fallen from a high near $7.00 in
1991-92 to around $1.50 for this past
season. The study projects that if the
industry elects to make no changes, the
on tree price will remain around $1.50.
The study also indicates that increasing
minimum size restrictions could help to
raise returns.

The committee examined shipment
data covering the 11 week regulatory
period for the last four seasons. The
information contained the amounts and

percentages of sizes 48 and 56 shipped
during each week. They compared this
information with tables outlining
weekly f.0.b. figures for each size. Based
on this statistical information from past
seasons, the committee members believe
there is an indication that once
shipments of sizes 48 and 56 reach
levels above 250,000 cartons a week,
prices decline on those and most other
sizes of red seedless grapefruit. Without
volume regulation, the industry has
been unable to limit the shipments of
small sizes. The committee believes that
if shipments of small sizes can be
maintained at around 250,000 cartons a
week, prices should stabilize and
demand for larger, more profitable sizes
should increase.

The committee has had considerable
discussion regarding at what level to
establish the weekly percentages. They
wanted to recommend weekly
percentages that would provide a
sufficient volume of small sizes without
adversely impacting the markets for
larger sizes. At its May 28, 1997,
meeting, the committee recommended
that the percentage for each of the 11
weeks be established at the 25 percent
level. Their reasoning was that this
percentage, when combined with the
average weekly shipments for the total
industry, provided a total industry
allotment of 244,195 cartons of sizes 48
and/or 56 red seedless grapefruit per
regulated week. This percentage would
have allowed total shipments of small
red seedless grapefruit to approach the
250,000 carton mark during regulated
weeks without exceeding it.

During committee deliberations at the
May 28, 1997, meeting, several concerns
were raised regarding the regulation.
One area of concern was the possible
impact the regulation may have on
exports. Several members stated that
there was a strong demand in some
export markets for small sizes. Other
members responded that the
percentages set allow handlers enough
volume of small sizes to meet the
demand in these markets. It was also
stated that any shortfall an individual
handler might have can be filled by loan
or transfer. There was also some
discussion that markets that normally
demand small sizes have shown a
willingness to purchase larger sizes. In
addition, committee data indicate that
the majority of export shipments occur
after the 11 week period when there are
no restrictions on small sizes.

Another concern raised was the effect
the action would have on packouts. It
was stated that the rule could reduce the
volume packed, resulting in higher
packinghouse costs. The purpose of the
recommended rule was to limit the

volume of small sizes marketed early in
the season. Larger sizes can be
substituted for smaller sizes with a
minimum effect on overall shipments.
The rule might require more selective
picking of only the sizes desired,
something that many growers are doing
already. The UF-IFAS study presented
indicated that it would increase returns
if growers would harvest selectively and
return to repick groves as the grapefruit
sized. This also would allow growers to
maximize returns on fresh grapefruit by
not picking unprofitable grades and
sizes of red grapefruit that will be sent
to the less profitable processing market.
The study also indicated that selective
harvesting can reduce the f.0.b. cost per
carton, and therefore, have a positive
impact on grower returns.

Several members were concerned
about what would happen if market
conditions were to change. Other
committee members responded that if
industry conditions were to change (for
example, if there was a freeze, or if the
grapefruit was not sizing), the
committee could meet and recommend
that the percentage be raised to allow for
more small sizes, or that the limits be
removed all together.

Another concern raised at the May 28,
1997, meeting was that market share
could be lost to Texas. According to the
Economic Analysis Branch (EAB), of the
Fruit and Vegetable Division, of the
Agricultural Marketing Service (AMS),
limiting shipments of small Florida
grapefruit will probably not result in a
major shift to Texas grapefruit because
the Texas industry is much smaller and
has higher freight costs to some markets
supplied by Florida. The UF-IFAS
study made similar findings. Texas
production is much smaller and has
been susceptible to freezes that take it
out of the market. This has lessened its
impact on the overall grapefruit market.

At the May 28, 1997, meeting, one
handler expressed that they ship early
in the season and this action could be
very restrictive. Members responded
that the availability of loans and
transfers address these concerns. There
was also discussion of how restrictive
this rule actually is. Based on shipments
from the past four seasons, available
allotment would have exceeded actual
shipments for each of the first three
weeks that are regulated under this rule
even if the weekly percentage was set at
25 percent. In the three seasons prior to
last season, if a 25 percent restriction on
small sizes had been applied during the
11 week period, only an average of 4.2
percent of overall shipments during that
period would have been affected. The
rule published on September 12, 1997,
affected even fewer shipments by
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establishing less restrictive weekly
percentages. In addition, a large
percentage of this volume most likely
could have been replaced by larger
sizes. A sufficient volume of small sized
red grapefruit was still allowed into all
channels of trade, and allowances were
in place to help handlers address any
market shortfall.

The committee met again August 26,
1997, and revisited the weekly
percentage issue. At the meeting, the
committee recommended that the
weekly percentages be changed from 25
percent for each of the 11 regulated
weeks to 50 percent for the first three
weeks (September 15 through October
5), 35 percent for the next three weeks
(October 6 through October 26), and 30
percent for the remainder of the 11
weeks.

In its discussion of this change, the
committee reviewed the initial
percentages recommended and the
current state of the crop. The committee
also reexamined shipping information
from past seasons, looking particularly
at volume across the 11 weeks. Based on
shipments from the past four seasons,
available allotment under a 25 percent
restriction would have exceeded actual
shipments for each of the first three
weeks that are regulated under this rule.

The committee recognized that in
terms of available allotment,
establishing a weekly percentage of 25
percent for the first three regulated
weeks would not be restrictive.
However, they said that this was based
on total available allotment, not on data
for each individual handler. The
committee determined that if available
allotment would exceed shipments for
the first three weeks even when
establishing a percentage of 25 percent,
it would give individual handlers
greater flexibility during these three
weeks to establish the percentage at 50
percent. They argued that this would
provide each handler with additional
allotment during these three weeks,
reducing the number of loans and
transfers needed to utilize the available
allotment, yet having little or no affect
on the volume of small sizes. The
committee also agreed that setting the
percentage at 50 percent rather than 100
percent would still provide some
restriction should shipments for
September 15 through October 5 for this
season exceed past quantities.

For the remainder of the 11 weeks, the
committee believed that the weekly
percentage needed to be less than 50
percent (which would have resulted in
virtually no limitation on shipments of
small sizes) but greater than 25 percent.
The committee held that it is important
to control small sizes, but it is also

important to be able to service the
markets that demand small sizes. The
issue was raised regarding the possible
market impact when small sizes exceed
250,000 cartons in a week. The
committee recognized that ideally,
244,195 cartons of red seedless
grapefruit would be available to the
industry for each of the 11 weeks if the
percentage was set at 25 percent.
However, the committee was concerned
that the true amount available would be
lower.

Several members stated that setting a
weekly percentage at 25 percent to
approximate the 250,000 cartons was
based on total utilization of allotment,
and that assumption was unreasonable.
The committee agreed that loans and
transfers are beneficial, but that even
with their availability a percentage of
allotment would most likely not be
used.

Several other members raised
concerns about focusing too much on
total allotment available, rather than on
allotment available to individual
handlers. The committee stated that the
way a handler’s base is calculated using
an average week is probably the most
equitable way to do so. However, they
acknowledged that it did present some
problems. Members concurred that the
season for red seedless grapefruit is
approximately 33 weeks. However, the
members agreed that this did not mean
that every handler was shipping during
all 33 weeks. They discussed how a
handler’s average weekly shipments are
calculated by averaging their shipments
from the past five seasons, and then
dividing this number by the 33 weeks to
establish an average week. Members
stated that the calculated average week
was often lower than their actual weekly
shipments during the periods they were
shipping because they were not
shipping during all 33 weeks. They also
stated that applying a weekly percentage
of 25 percent to their average week
would have resulted in limiting their
shipments to a level closer to 15 percent
of their actual shipments during this
period.

Based on this discussion, the
committee thought a weekly percentage
of 25 percent would be overly
restrictive. The committee believed that
since total available allotment most
probably will not be fully utilized, and
how individual handlers are affected,
establishing a weekly percentage of 35
percent for the regulation weeks October
6 through October 26 would be more
appropriate. They believed this level
would provide a sufficient supply of
small sizes without exceeding amounts
that would negatively affect other
markets.

The committee further recommended
that the weekly percentage for the
remainder of the 11 weeks be
established at 30 percent. The
committee resolved that a lower
percentage was desirable moving into
the last five weeks of regulation. The
committee believed that as the industry
moves into the season and shipments
increase, a weekly percentage of 30
percent would provide the best balance
between supply and demand for small
sized red seedless grapefruit.

At the August 26, 1997, meeting, the
concern was raised that the weekly
percentages recommended were not
restrictive enough. Committee members
responded that not all available
allotment would be utilized, and that
the recommended percentages would
still restrict shipments of small sizes,
while providing handlers with
flexibility to supply those markets that
demand small sizes.

However, the committee met again
October 14, 1997, and revisited the
weekly percentage issue. The committee
recommended another revision in the
weekly percentages. The committee
recommended that the weekly
percentage for the final five weeks of the
regulated period (October 27 through
November 30, 1997) be changed from 30
percent to 35 percent.

In its discussion of this change, the
committee reviewed the percentages
previously recommended and the
current state of the crop. In addition, the
committee had some new information
regarding this season that was not
available during its earlier meetings. On
October 10, 1997, the Department
released its crop estimate for Florida
grapefruit. The estimate for total Florida
grapefruit was 54 million boxes, a 3.2
percent reduction from last season. In
addition, the committee was provided
information regarding size distribution
developed from a September size
survey. The size survey was conducted
by the Department as part of the crop
estimate and showed that more small
sizes were available than anticipated.
The committee also had the benefit of
having operated several weeks under a
weekly percentage regulation.

During the committee’s discussion,
there were many comments that the use
of the weekly percentage rule was being
effective. They believed that this rule
was having a positive effect on the
market and on returns. The weekly
percentages, combined with a very
limited processing market, has forced
the industry to do more spot picking for
the available markets.

Several persons attending the
committee meeting encouraged the
committee to stay the course, and leave
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the weekly percentages as they were
established. However, others thought
that the 30 percent weekly percentage
rate for the last five weeks of the
regulation period might be too
restrictive. Concerns were again voiced
that the method for calculating
allotment base was not always a good
approximation of a handler’s historical
shipments during this 11-week period.
Based on the shipment data available for
the current season, and shipments from
past seasons, total weekly shipments of
red seedless grapefruit during the rest of
the regulatory period are expected to
exceed the average week calculated for
the industry of 976,782 cartons. There is
also some indication that shipments
during the remainder of the regulation
period may be greater than in past
seasons. With shipments running
higher, the committee concluded that
establishing a 30 percent weekly
percentage rate in combination with the
calculated average week would result in
available allotment of less than 30
percent of overall shipments.

The committee discussed the merits
of changing the established weekly
percentage rate for the last five weeks
from 30 percent to 35 percent. Such a
change represents an additional
industry allotment of less than 50,000
cartons. The effect on an individual
handler’s allotment would be minimal.
However, there was discussion that
such a change would provide some
additional flexibility for handlers.

In addition, having been operating
under a weekly percentage for several
weeks, members stated that the
regulation was being effective and
moving to a more restrictive level was
unnecessary. Members agreed that one
of the most important goals of this
regulation was to create some discipline
in the way fruit was picked and
marketed. Several individuals stated
that there are indications from the
current and past regulatory weeks that
maintaining the weekly percentage at 35
percent for the remainder of the 11
weeks would continue to accomplish
this goal.

The committee examined the
information on past shipments and on
the size distribution information
available for the current season. Based
on the size survey, 37.6 percent of the
crop is size 48 or 56. This amount was
somewhat larger than originally
expected, indicating that there was a
greater volume of smaller sizes than the
committee had anticipated. Considering
this, and the other information
discussed, the committee agreed that
establishing a weekly percentage of 35
percent for the remainder of the
regulated period would address the

goals of this regulation, while providing
handlers with some additional
flexibility.

The committee again included in its
deliberations that if crop and market
conditions should change, the
committee could recommend that the
percentages be increased or eliminated
to provide for the shipment of more
small sizes. The committee considered
the official crop estimate and the
information in the UF-IFAS study.
Committee members also discussed how
the crop was sizing. Using this
information on the 1997-98 crop, the
committee members believed that
establishing the weekly percentages as
recommended provided enough small
sizes to supply those markets without
disrupting the markets for larger sizes.

After considering the concerns
expressed, and the available
information, the committee determined
that the interim final rule as amended
was needed to regulate shipments of
small sized red seedless grapefruit.

Under the procedures in section
905.153, the quantity of sizes 48 and/or
56 red seedless grapefruit that may be
shipped by a handler during a regulated
week is calculated using the
recommended percentage for that week.
By taking the established weekly
percentage times the average weekly
volume of red grapefruit handled by
such handler in the previous five
seasons, handlers can calculate the
volume of sizes 48 and/or 56 they may
ship in a regulated week.

An average week was calculated by
the committee for each handler using
the following formula. The total red
seedless grapefruit shipments by a
handler during the 33 week period
beginning the third Monday in
September and ending the first Sunday
in May during the previous five seasons
were added and divided by five to
establish an average season. This
average season was then divided by the
33 weeks in a season to derive the
average week. This average week is the
base for each handler for each of the 11
weeks contained in the regulation
period. The applicable weekly
percentage is then multiplied by a
handler’s average week. The total is that
handler’s allotment of sizes 48 and/or
56 red seedless grapefruit for the given
week.

The calculated allotment is the
amount of small sized red seedless
grapefruit a handler can ship. If the
minimum size established under section
905.52 remains at size 56, handlers can
fill their allotment with size 56, size 48,
or a combination of the two sizes such
that the total of these shipments are
within the established limits. If the

minimum size under the order is 48,
handlers can fill their allotment with
size 48 fruit such that the total of these
shipments are within the established
limits. The committee staff will perform
the specified calculations and provide
them to each handler.

To illustrate, suppose Handler A
shipped a total of 50,000 cartons, 64,600
cartons, 45,000 cartons, 79,500 cartons,
and 24,900 cartons of red seedless
grapefruit in the last five seasons,
respectively. Adding these season totals
and dividing by five yields an average
season of 52,800 cartons. The average
season is then divided by 33 weeks to
yield an average week, in this case,
1,600 cartons. This is handler A’s base.
Assuming the weekly percentage is 50
percent, this percentage is then applied
to the handler’s base. This provides this
handler with a weekly allotment of 800
cartons (1,600 x .50) of size 48 and/or
56.

The average week for handlers with
less than five previous seasons of
shipments is calculated by the
committee by averaging the total
shipments for the seasons they did ship
red seedless grapefruit during the
immediately preceding five years and
dividing that average by 33. New
handlers with no record of shipments
have no prior period on which to base
their average week. Therefore, a new
handler can ship small sizes up to the
established weekly percentage as a
percentage of their total volume of
shipments during their first shipping
week. Once a new handler has
established shipments, their average
week is calculated as an average of the
weeks they have shipped during the
current season.

This rule finalizes, without change,
the weekly percentages for each of the
eleven weeks of the regulatory period
(September 5 through November 30)
that appeared in the amended interim
final rule.

The rules and regulations contain a
variety of provisions designed to
provide handlers with some marketing
flexibility. When regulation is
established by the Secretary for a given
week, the committee calculates the
quantity of small red seedless grapefruit
which may be handled by each handler.
Section 905.153(d) provides allowances
for overshipments, loans, and transfers
of allotment. These allowances should
allow handlers the opportunity to
supply their markets while limiting the
impact of small sizes on a weekly basis.

During any week for which the
Secretary has fixed the percentage of
sizes 48 and/or 56 red seedless
grapefruit, any handler can handle an
amount of sizes 48 and/or 56 red



Federal Register / Vol. 62, No. 250 / Wednesday, December 31, 1997 / Rules and Regulations 68147

seedless grapefruit not to exceed 110
percent of their allotment for that week.
The quantity of overshipments (the
amount shipped in excess of a handler’s
weekly allotment) will be deducted
from the handler’s allotment for the
following week. Overshipments are not
allowed during week 11 because there
are no allotments the following week
from which to deduct the
overshipments.

If handlers fail to use their entire
allotments in a given week, the amounts
undershipped will not be carried
forward to the following week.
However, a handler to whom an
allotment has been issued can lend or
transfer all or part of such allotment
(excluding the overshipment allowance)
to another handler. In the event of a
loan, each party will, prior to the
completion of the loan agreement, notify
the committee of the proposed loan and
date of repayment. If a transfer of
allotment is desired, each party will
promptly notify the committee so that
proper adjustments of the records can be
made. In each case, the committee will
confirm in writing all such transactions
prior to the following week. The
committee can also act on behalf of
handlers wanting to arrange allotment
loans or participate in the transfer of
allotment. Repayment of an allotment
loan is at the discretion of the handlers
party to the loan.

The committee computes each
handler’s allotment by multiplying the
handler’s average week by the
percentage established by regulation for
that week. The committee will notify
each handler prior to that particular
week of the quantity of sizes 48 and 56
red seedless grapefruit such handler can
handle during a particular week, making
the necessary adjustments for
overshipments and loan repayments.

This rule does not affect the provision
that handlers may ship up to 15
standard packed cartons (12 bushels) of
fruit per day exempt from regulatory
requirements. Fruit shipped in gift
packages that are individually
addressed and not for resale, and fruit
shipped for animal feed are also exempt
from handling requirements under
specific conditions. Also, fruit shipped
to commercial processors for conversion
into canned or frozen products or into
a beverage base are not subject to the
handling requirements under the order.

Section 8(e) of the Act requires that
whenever grade, size, quality or
maturity requirements are in effect for
certain commodities under a domestic
marketing order, including grapefruit,
imports of that commodity must meet
the same or comparable requirements.
This rule does not change the minimum

grade and size requirements under the
order, only the percentages of sizes 48
and/or 56 red grapefruit that may be
handled. Therefore, no change is
necessary in the grapefruit import
regulations as a result of this action.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
final regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 80 handlers
subject to regulation under the order
and approximately 11,000 growers of
citrus in the regulated area. Small
agricultural service firms, which
includes handlers, have been defined by
the Small Business Administration
(SBA) (13 CFR 121.601) as those having
annual receipts of less than $5,000,000,
and small agricultural producers are
defined as those having annual receipts
of less than $500,000.

Based on the Florida Agricultural
Statistics Service and committee data
for the 1995-96 season, the average
annual f.o.b. price for fresh Florida red
grapefruit during the 1995-96 season
was $5.00 per 4/5 bushel cartons for all
grapefruit shipments, and the total
shipments for the 1995-96 season were
23 million cartons of grapefruit.
Approximately 20 percent of all
handlers handled 60 percent of Florida
grapefruit shipments. In addition, many
of these handlers ship other citrus fruit
and products which are not included in
committee data but would contribute
further to handler receipts. Using the
average f.o.b. price, about 80 percent of
grapefruit handlers could be considered
small businesses under SBA’s definition
and about 20 percent of the handlers
could be considered large businesses.
The majority of Florida grapefruit
handlers, and growers may be classified
as small entities.

The committee believes that the over
shipment of smaller sized red seedless
grapefruit early in the season has
contributed to below production cost
returns for growers and lower on tree
values. For the past few seasons, returns
on red seedless grapefruit have been at
all time lows, often not returning the

cost of production. On tree prices for
red seedless grapefruit have declined
steadily from $9.60 per box during the
1989-90 season, to $3.11 per box during
the 1992-93 season, to $1.82 per box
during the 1994-95 season, to $1.55 per
box during the 1996-97 season. The
committee believes that to stabilize the
market and improve returns to growers,
demand for fresh red seedless grapefruit
must be stabilized and increased.

Under the authority of section 905.52
of the order, this rule limits the volume
of small red seedless grapefruit entering
the fresh market for each week of the 11
week period beginning the week of
September 15, 1997. Under such a
limitation, the quantity of sizes 48 and/
or 56 red seedless grapefruit that may be
shipped by a handler during a particular
week is calculated using the
recommended percentage. By taking the
recommended percentage times the
average weekly volume of red grapefruit
handled by such handler in the previous
five seasons, the committee calculates a
handler’s weekly allotment of small
sizes. This rule provides a supply of
small sized red seedless grapefruit
sufficient to meet market demand,
without saturating all markets with
these small sizes. This rule is necessary
to help stabilize the market and improve
grower returns.

At the May 28, 1997, meeting, the
committee recommended that the
percentage for each of the 11 weeks be
established at the 25 percent level. They
reasoned that this percentage, when
combined with the average weekly
shipments for the total industry, would
provide a total industry allotment of
244,195 cartons of sizes 48 and/or 56
red seedless grapefruit per regulated
week. This percentage would have
allowed total shipments of small red
seedless grapefruit to approach the
250,000 carton mark during regulated
weeks without exceeding it.

At the May 28, 1997, meeting, there
was discussion regarding the expected
impact of this change on handlers and
growers in terms of cost. Discussion
focused on the possibility that market
share could be lost to Texas and that
this rule could increase packinghouse
costs. According to Economic Analysis
Branch, limiting shipments of small
Florida grapefruit probably will not
result in a major shift to Texas
grapefruit because the Texas industry is
much smaller and has higher freight
costs to some markets supplied by
Florida. The UF-IFAS study made
similar findings. Texas production is
much smaller and has been susceptible
to freezes that take it out of the market.
This has lessened its impact on the
overall grapefruit market.
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The concern about packinghouse
costs was that volume regulation could
mean lower packouts which may
increase cost. However, the availability
of loans and transfers provides some
flexibility. Also, this rule only affects
small sizes and only during the 11 week
period. By substituting larger sizes and
using loans and transfers, packouts
should approach the weekly volume of
seasons prior to this rule.

A weekly percentage of 25 percent,
when combined with the average
weekly shipments for the total industry,
would provide a total industry
allotment of 244,195 cartons of sizes 48
and/or 56 red seedless grapefruit. Based
on shipments from the past four
seasons, a total available allotment of
244,195 cartons would exceed actual
shipments for each of the first three
weeks regulated under this rule.

In addition, if a 25 percent restriction
on small sizes had been applied during
the 11 week period in the three seasons
prior to last season, an average of 4.2
percent of overall shipments during that
period would have been affected. The
September 12, 1997, interim final rule
as subsequently amended on October
30, 1997, affected even fewer shipments
by establishing less restrictive weekly
percentages. In addition, a large
percentage of this volume most likely
could have been replaced by larger
sizes. Under that action a sufficient
volume of small sized red grapefruit was
still allowed into all channels of trade,
and allowances were in place to help
handlers address any market shortfall.
Therefore, the overall impact on total
seasonal shipments and on industry cost
should be minimal.

The committee also discussed the
state of the market and the cost of doing
nothing. During the past three seasons,
sizes 48 and 56 accounted for 34 percent
of total shipments during the 11 week
regulatory period, with the average
weekly percentage exceeding 40 percent
of shipments. For the remainder of the
season, sizes 48 and 56 represent only
26 percent of total shipments. While
there is a market for early grapefruit, the
shipment of large quantities of small red
seedless grapefruit in a short period
oversupplies the fresh market for these
sizes and negatively impacts the market
for all sizes.

The early season crop tends to have
a greater percentage of small sizes. The
large volume of smaller, lower priced
fruit drives down the price for all sizes.
Early in the season, larger sized fruit
commands a premium price. In some
cases, the f.0.b. is $4 to $6 a carton more
than for the smaller sizes. In early
October, the f.0.b. for a size 27 averages
around $10.00 per carton. This

compares to an average f.0.b. of $5.50
per carton for size 56. By the end of the
11 week period outlined in this rule, the
f.o.b. for large sizes has dropped to
within two dollars of the price for small
sizes.

In the past three seasons, during the
period covered by this rule, prices of red
seedless grapefruit have fallen from a
weighted average f.0.b. of $7.80 per
carton to an average f.0.b. of $5.50 per
carton. Even though later in the season
the crop has sized to naturally limit the
amount of smaller sizes available for
shipment, the price structure in the
market has already been negatively
affected. This leaves the f.0.b. for all
sizes around $5.00 to $6.00 per carton
for the rest of the season.

As previously stated, the on tree price
of red seedless grapefruit has also been
falling. On tree prices for fresh red
seedless grapefruit have declined
steadily from $9.60 per box during the
1989-90 season, to $3.11 per box during
the 1992-93 season, to $1.82 per box
during the 1994-95 season, to $1.55 per
box during the 1996-97 season. In many
cases, prices during the past two
seasons have provided returns less than
production costs. This price reduction
could force many small growers out of
business. If no action is taken, the UF—
IFAS study indicates that on tree returns
will remain at levels around $1.50.

The September 12, 1997, interim final
rule and the subsequent amendment on
October 30, 1997, provided a supply of
small sized red seedless grapefruit to
meet market demand, without saturating
all markets with these small sizes. The
committee believes that if the supply of
small sizes is limited early in the
season, prices can be stabilized at a
higher level. This provides increased
returns for growers. In addition, if more
small grapefruit is allowed to remain on
the tree to increase in size and maturity,
it could provide greater returns to
growers.

The committee surveyed shipment
data covering the 11 week regulatory
period for the last four seasons and
examined tables outlining weekly f.o0.b.
figures for each size. The committee
believed that if shipments of small sizes
can be maintained at around 250,000
cartons a week, prices should stabilize
and demand for larger, more profitable
sizes should increase. The established
weekly percentages, when combined
with the average weekly shipments for
the total industry, should help maintain
industry shipments of sizes 48 and/or
56 red seedless grapefruit at quantities
close to the 250,000 carton level per
regulated week. A stabilized price that
returns a fair market value benefits both
small and large growers and handlers.

The 11-week volume regulation may
require more selective picking of only
the sizes desired, something that many
growers are doing already. The UF—
IFAS study indicated that returns could
increase if growers harvest selectively
and return to repick groves as the
grapefruit sized. This also allows
growers to maximize returns on fresh
grapefruit by not picking unprofitable
grades and sizes of red grapefruit that
are sent to the less profitable processing
market. The study indicated that
selective harvesting can reduce the f.0.b.
cost per carton. The study also indicates
that increasing minimum size
restrictions could help to raise returns.

Fifty-nine percent of red seedless
grapefruit is shipped to fresh market
channels. There is a processing outlet
for grapefruit not sold into the fresh
market. However, the vast majority of
processing is squeezing the grapefruit
for juice. Because of the properties of
the juice of red seedless grapefruit,
including problems with color, the
processing outlet is limited, and not
currently profitable. Therefore, it is
essential that the market for fresh red
grapefruit be fostered and maintained.
Any costs associated with this action are
only for the 11 week regulatory period.
However, benefits from this action
could stretch throughout the entire 33
week season. Even if this action was
successful only in raising returns a few
pennies a carton, when applied to 34
million cartons of red seedless
grapefruit shipped to the fresh market,
the benefits should more than outweigh
the costs.

The limits established in the weekly
volume regulation are based on
percentages applied to a handler’s
average week. This process was
established by the committee because it
was the most equitable. All handlers
have access to loans and transfers.
Handlers and growers both will benefit
from increased returns. The costs or
benefits of this rule are not expected to
be disproportionately more or less for
small handlers or growers than for larger
entities.

The committee discussed alternatives
to the recommended volume regulation.
The committee discussed eliminating
shipments of size 56 grapefruit all
together. Several members expressed
that there is a market for size 56
grapefruit. Members favored the
percentage rule recommended because
it supplies a sufficient quantity of small
sizes should there be a demand for size
56. Therefore, the motion to eliminate
size 56 was rejected. Another alternative
discussed was to do nothing. However,
the committee rejected this option,
taking in account that returns would
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remain stagnant without action. Thus,
the majority of committee members
agreed that weekly percentages should
be established as recommended for the
shipment of small sized red seedless
grapefruit for the 11 week period
beginning September 15, 1997.

The committee met again August 26,
1997, and revisited the weekly
percentage issue. The committee
recommended that the weekly
percentages be set to 50 percent for the
first three weeks (September 15 through
October 5), 35 percent for the next three
weeks (October 6 through October 26),
and 30 percent for the remainder of the
11 weeks.

In the discussion of that change, the
committee reviewed the initial and the
revised percentages recommended, the
current state of the crop, and shipping
information from past seasons. The
committee recognized that in terms of
available allotment, even establishing a
weekly percentage of 25 percent for the
first three regulated weeks would not be
restrictive. Shipment data from the past
four seasons indicate that available
allotment under a 25 percent restriction
would have exceeded actual shipments
for each of the first three weeks that
were regulated under the September 12,
1997, rule.

The committee determined that if
available allotment would have
exceeded shipments for the first three
weeks even when establishing a
percentage of 25 percent, it would give
individual handlers greater flexibility
during these three weeks to establish the
percentage at 50 percent. They argued
that this would provide each handler
with additional allotment during these
three weeks, reducing the number of
loans and transfers needed to utilize the
available allotment, yet having little or
no affect on the volume of small sizes.
The committee also agreed that setting
the percentage at 50 percent would still
provide some restriction should
shipments for this period this season
exceed past quantities.

For the remainder of the 11 weeks, the
committee believed that the weekly
percentage needed to be tighter than 50
percent which would impose nearly no
restriction but greater than 25 percent.
The issue was raised regarding the
possible market impact when small
sizes exceed 250,000 cartons in a week.
The committee recognized that ideally,
244,195 cartons of red seedless
grapefruit would be available to the
industry for each of the 11 weeks if the
percentage was set at 25 percent.
However, the committee was concerned
that the true amount available would be
lower. Several members stated that
setting a weekly percentage at 25

percent to approximate the 250,000
cartons was based on total utilization of
allotment, and that assumption was
unreasonable. The committee agreed
that loans and transfers are beneficial,
but that even with their availability a
percentage of allotment would most
likely not be used.

At the August 27, 1997, meeting,
several other members raised concerns
about focusing too much on total
allotment available, rather than on
allotment per handler. Members
concurred that the season for red
seedless grapefruit is approximately 33
weeks. However, this did not mean that
every handler was shipping during all
33 weeks. Using 33 weeks to divide an
average season to calculate an average
week often resulted in amounts lower
than their actual weekly shipments
because they were not shipping during
all 33 weeks. They stated that applying
a 25 percent restriction regulated them
at a level closer to 15 percent of their
actual shipments during the regulation
period.

Based on this discussion, the
committee thought a weekly percentage
of 35 percent for the regulation weeks
October 6 through October 26 would be
a more appropriate level. They believe
that because total allotment will not be
fully utilized and the way individual
handlers are affected, this level would
provide a sufficient supply of small
sizes without overly exceeding amounts
that would negatively affect other
markets.

The committee further recommended
at the August 27, 1997, meeting, that the
weekly percentage for the remainder of
the 11 weeks be established at 30
percent. The committee resolved that
moving into the last five weeks of
regulation, a tighter percentage was
desirable. The committee believed that
as the industry moves into the season
and shipments increase, a weekly
percentage of 30 percent would provide
the best balance between supply and
demand for small sized red seedless
grapefruit.

However, on October 14, 1997, the
committee met again and recommended
a further revision to the weekly
percentages. The committee
recommended that the weekly
percentages for the last five weeks of the
regulatory period be changed from 30
percent to 35 percent. In its discussion
of this change, the committee reviewed
the initial percentages recommended
and the current state of the crop.

The committee also reviewed some
new information regarding this season
that was not available during its earlier
meetings. On October 10, 1997, the
Department released its crop estimate

for Florida grapefruit. The estimate for
total Florida grapefruit was 54 million
boxes, a 3.2 percent reduction from last
season. In addition, the committee was
provided information regarding size
distribution developed from a
September size survey. This survey was
conducted by the Department and
showed a larger percentage of small
sizes than anticipated. The committee
also had the benefit of having operated
several weeks under a weekly
percentage regulation.

There were many comments by those
attending the meeting that the use of the
weekly percentage rule was being
effective. Members stated that the rule
was having a positive effect on the
market and on returns. Overall
committee support for the regulation
had increased.

The committee considered that the 30
percent weekly percentage rate for the
last five weeks of the regulation period
may be too restrictive. Reviewing
shipment data for the beginning weeks
of this season and shipments from past
seasons, the committee determined that
total weekly shipments during the rest
of the regulatory period would exceed
the average week calculated for the
industry of 976,782 cartons. There was
also some discussion that shipments
during the remainder of the regulation
period may be greater than in past
seasons. The committee considered that
with shipments running higher,
establishing a 30 percent weekly
percentage rate in combination with the
calculated average week would actually
be establishing a rate more restrictive
than 30 percent of overall shipments.

The committee discussed the merits
of changing the established weekly
percentage rate for the last five weeks
from 30 percent to 35 percent. Such a
change represents an additional
industry allotment of less than 50,000
cartons, and should have a minimal
impact when distributed to individual
handlers. However, members thought
that an increase would provide some
additional flexibility for handlers.

In addition, having been operating
under a weekly percentage for several
weeks, members stated that the
regulation was being effective and
moving to a more restrictive level was
unnecessary. Members agreed that one
of the most important goals of this
regulation was to create some discipline
in the way fruit was picked and
marketed. Committee members believed
that maintaining the weekly percentage
at 35 percent for the remainder of the 11
weeks would continue to accomplish
this goal.

The committee examined the
information on past shipments and on
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the size distribution information
available for the current season. Based
on the size survey, 37.6 percent of the
crop is size 48 or 56. This amount was
somewhat larger than anticipated,
indicating that there were more smaller
sized red grapefruit than the committee
had originally thought. Considering this,
and the other information discussed, the
committee agreed that establishing a
weekly percentage of 35 percent for the
remainder of the regulated period would
address the goals of this regulation,
while providing handlers with some
additional flexibility.

This rule changes the requirements
under the Florida citrus marketing
order. Handlers utilizing the flexibility
of the loan and transfer aspects of this
action are required to submit a form to
the committee. The rule increases the
reporting burden on approximately 80
handlers of red seedless grapefruit who
will be taking about 0.03 hour to
complete each report regarding
allotment loans or transfers. The
information collection requirements
contained in this section have been
approved by the Office of Management
and Budget (OMB) under the provisions
of the Paperwork Reduction Act of 1995
(44 U.S.C. Chapter 35) and assigned
OMB number 0581-0094. As with all
Federal marketing order programs,
reports and forms are periodically
reviewed to reduce information
requirements and duplication by
industry and public sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap or conflict with this
rule. However, red seedless grapefruit
must meet the requirements as specified
in the U.S. Standards for Grades of
Florida Grapefruit (7 CFR 51.760
through 51.784) issued under the
Agricultural Marketing Act of 1946 (7
U.S.C. 1621 through 1627). Further, the
public comments received concerning
the proposed rule and previous interim
final rule relative to this action did not
address the initial regulatory flexibility
analysis.

In addition, the committee meetings
were widely publicized throughout the
citrus industry and all interested
persons were invited to attend the
meeting and participate in committee
deliberations on all issues. Like all
committee meetings, the May 28, 1997,
meeting, the August 26, 1997, meeting,
and the October 14, 1997, meeting were
public meetings and all entities, both
large and small, were able to express
views on this issue.

A proposed rule concerning this
action was published in the Federal
Register on Tuesday, July 29, 1997 (62
FR 40482). A 15-day comment period

was provided to allow interested
persons to respond to the proposal.
Thirty-five comments were received. An
interim final rule concerning this action
was published in the Federal Register
on Friday, September 12, 1997 (62 FR
47913). Copies of both rules were
mailed or sent via facsimile to all
committee members and to grapefruit
growers and handlers. The rules were
also made available through the Internet
by the Office of the Federal Register.

The 35 comments received in
response to the proposed rule were
addressed in the interim final rule
published in the Federal Register on
Friday, September 12, 1997 (62 FR
47913).

In the September 12, 1997, interim
final rule, a 10-day comment period was
provided to allow interested persons to
respond to the rule. One comment was
received, that comment was addressed
in an amendment to the interim final
rule published on October 30, 1997 (62
FR 58633). The amendment provided
another 10-day comment period. No
additional comments were received.

After consideration of all relevant
matter presented, including the
information and recommendations
submitted by the committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

List of Subjects in 7 CFR Part 905

Grapefruit, Marketing agreements,
Oranges, Reporting and recordkeeping
requirements, Tangelos, Tangerines.

For the reasons set forth in the
preamble, 7 CFR part 905 is amended as
follows:

PART 905—ORANGES, GRAPEFRUIT,
TANGERINES, AND TANGELOS
GROWN IN FLORIDA

Accordingly, the interim final rule
amending 7 CFR Part 905 which was
published at 62 FR 47913 (September
12, 1997) and amended at 62 FR 58633
(October 30, 1997), is adopted as a final
rule without change.

Dated: December 24, 1997.
Sharon Bomer Lauritsen,

Acting Deputy Administrator, Fruit and
Vegetable Programs.
[FR Doc. 97-34135 Filed 12-30-97; 8:45 am]

BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 925
[Docket No. FV98-925-1 IFR]

Grapes Grown in a Designated Area of
Southeastern California; Temporary
Suspension of Continuing Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Interim final rule with request
for comments.

SUMMARY: This rule suspends the
continuing assessment rate for the
California Desert Grape Administrative
Committee (Committee) under
Marketing Order No. 925 for the 1998
fiscal period. The fiscal period begins
January 1 and ends December 31. The
Committee is responsible for local
administration of the marketing order,
and recommended that no handler
assessments be collected in 1998. It
made this recommendation because it
has enough reserve funds to cover 1998
fiscal year expenses and expenses
expected during the first several months
of fiscal year 1999, and to keep its
operating reserve within the maximum
permitted under the marketing order.
The assessment rate will apply again
during fiscal year 1999 to cover
expenses and to replenish the
Committee’s reserve funds. That rate
will continue in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Effective January 2, 1998.
Comments received by March 2, 1998
will be considered prior to issuance of
a final rule.

ADDRESSES: Interested persons are
invited to submit written comments
concerning this rule. Comments must be
sent in triplicate to the Docket Clerk,
Fruit and Vegetable Programs, AMS,
USDA, Room 2525-S, P.O. Box 96456,
Washington, DC 20090-6456; Fax: (202)
205-6632. Comments should reference
the docket number and the date and
page number of this issue of the Federal
Register and will be available for public
inspection in the Office of the Docket
Clerk during regular business hours.
FOR FURTHER INFORMATION CONTACT:
Diane Purvis, Marketing Assistant, or
Rose Aguayo, Marketing Specialist,
California Marketing Field Office, Fruit
and Vegetable Programs, AMS, USDA,
2202 Monterey Street, Suite 102B,
Fresno, California 93721; telephone:
(209) 487-5901, Fax: (209) 487-5906; or
George Kelhart, Marketing Order
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Administrative Branch, Fruit and
Vegetable Programs, AMS, USDA, Room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632. Small
businesses may request information on
compliance with this regulation by
contacting Jay Guerber, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA, Room
2525-S, P.O. Box 96456, Washington,
DC 20090-6456; telephone: (202) 720—
2491, Fax: (202) 205-6632.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
and Order No. 925 (7 CFR part 925)
regulating the handling of grapes grown
in a designated area of southeastern
California, hereinafter referred to as the
“order.” The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(Department) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, California grape handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. In 1997, an
assessment rate of $.01 per lug of grapes
was fixed by the Secretary to continue
in effect indefinitely unless modified,
suspended, or terminated. This action
suspends that assessment rate for the
1998 fiscal year. The assessment rate
again will apply in fiscal year 1999, and
it will be applicable to all assessable
grapes beginning January 1, 1999, and
continue in effect until amended,
suspended, or terminated. This rule will
not preempt any State or local laws,
regulations, or policies, unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal

place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

This rule temporarily suspends
§925.215 of the order’s rules and
regulations. Section 925.215 established
an assessment rate of $0.01 per lug for
fiscal period 1997 and subsequent fiscal
periods. Continuous assessment rates
remain in effect from fiscal period to
fiscal period indefinitely unless
modified, suspended, or terminated by
the Secretary. This rule suspends the
$0.01 assessment rate for the 1998 fiscal
period.

Section 925.41 of the grape marketing
order provides authority for the
Committee, with the approval of the
Department, to formulate an annual
budget of expenses and collect
assessments from handlers to administer
the program. In addition, §925.42
authorizes the use of reserve funds to
cover program expenses. The members
of the Committee are producers and
handlers of California grapes. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate.
Recommendations concerning the
assessment rate are formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

The Committee met on November 12,
1997, and unanimously recommended
to carry over the 1997 reserve fund of
almost $190,000, to adopt a budget of
$160,619, and to suspend the
assessment rate of $0.01 per lug of
grapes for the 1998 fiscal period. The
Committee determined that sufficient
funds would be available to meet the
expected 1998 fiscal period expenses,
and to cover anticipated expenses
during the first few months of fiscal year
1999, before handler assessments are
collected. The Committee discussed
alternatives to this rule, including not
suspending the assessment rate, but
concluded that an assessment rate will
not be necessary as there will be
sufficient reserve funds and interest
income to meet the 1998 fiscal period
expenses, and early season expenses in
1999. Also, the Committee
recommended that the major
expenditures for the 1998 fiscal period
should include $100,000 for research,
$25,000 for the sheriff’s patrol, and
$9,109 for the manager’s salary.
Budgeted expenses for these items in
1997 were $100,000 for research,
$25,000 for compliance purposes, and

$8,675 for the manager’s salary. Funds
in the reserve will be kept within the
maximum permitted by the order
(approximately one fiscal period’s
expenses).

Although this assessment rate
suspension only is effective for the 1998
fiscal period, the Committee will
continue to meet prior to or during each
fiscal period to recommend a budget of
expenses and consider
recommendations for modification of
the continuing assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. Further rulemaking will
be undertaken as necessary. The
Committee’s 1998 budget has been
approved; and those for subsequent
fiscal periods will be reviewed and, as
appropriate, approved by the
Department.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this action on small entities.
Accordingly, AMS has prepared this
initial regulatory flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 27 handlers
of California grapes subject to regulation
under the marketing order and
approximately 80 producers in the
production area. Small agricultural
producers are defined by the Small
Business Administration (13 CFR
121.601) as those whose annual receipts
are less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. Ten of the 27 handlers
subject to regulation have annual grape
sales of at least $5,000,000, excluding
receipts from any other sources. The
remaining 17 handlers have annual
receipts less than $5,000,000, excluding
receipts from other sources. In addition,
70 of the 80 producers subject to
regulation have annual sales of at least
$500,000. The remaining 10 producers
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have annual sales less than $500,000,
excluding receipts from any other
sources. Therefore, a majority of
handlers and a minority of producers
are classified as small entities.

This rule suspends § 925.215 of the
order’s rules and regulations, which
established an assessment rate of $0.01
per lug for fiscal period 1997 and
subsequent fiscal periods. This
suspension will be in effect for the 1998
fiscal period.

The Committee discussed alternatives
to this rule, including not suspending
the assessment rate, but concluded that
no assessment rate will be necessary as
there will be sufficient funds in the
reserve and interest income to meet the
1998 fiscal period’s expenses, and
expenses for the first several months of
fiscal year 1999. Also, the Committee
recommended that the major
expenditures for the 1998 fiscal period
should include $100,000 for research,
$25,000 for the sheriff’s patrol, and
$9,109 for the manager’s salary.
Budgeted expenses for these items in
1997 were $100,000 for research,
$25,000 for compliance purposes, and
$8,675 for the manager’s salary. Funds
in the reserve will be kept within the
maximum permitted by the order
(approximately one fiscal period’s
expenses).

Handler costs will be reduced during
the 1998 fiscal year, as assessments will
not be collected. The Committee’s
meeting was widely publicized
throughout the grape industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the
November 12, 1997, meeting was a
public meeting and all entities, both
large and small, were able to express
views on this issue. Finally, interested
persons are invited to submit
information on the regulatory and
informational impacts of this action on
small businesses.

This action will not impose any
additional reporting or recordkeeping
requirements on either small or large
grape handlers. As with all Federal
marketing order programs, reports and
forms are periodically reviewed to
reduce information requirements and
duplication by industry and public
sector agencies.

The Department has not identified
any relevant Federal rules that
duplicate, overlap, or conflict with this
rule.

After consideration of all relevant
matter presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found

that the continuing assessment rate on
handlers during the 1998 fiscal period
no longer tends to effectuate the
declared policy of the Act. The
suspension shall continue only through
December 31, 1998, at which time it
shall terminate and the suspended
assessment rate specified in section
925.215 will apply again beginning
January 1, 1999.

Pursuant to 5 U.S.C. 553, it is also
found and determined upon good cause
that it is impracticable, unnecessary,
and contrary to the public interest to
give preliminary notice prior to putting
this rule into effect, and that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) This action relieves
restrictions on handlers by suspending
the assessment rate on handlers during
the 1998 fiscal period; (2) the 1998 fiscal
period begins on January 1, 1998, and
this action should be effective as soon
as possible to inform handlers that the
Secretary concurs with the Committee’s
recommendation; (3) handlers are aware
of this action which was unanimously
recommended by the Committee at a
public meeting; and (4) this interim
final rule provides a 60-day comment
period, and all comments timely
received will be considered prior to
finalization of this rule.

List of Subjects in 7 CFR Part 925

Grapes, Marketing agreements,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 925 is amended as
follows:

PART 925—GRAPES GROWN IN A
DESIGNATED AREA OF
SOUTHEASTERN CALIFORNIA

1. The authority citation for 7 CFR
part 925 continues to read as follows:

Authority: 7 U.S.C. 601-674.
8§925.215 [Suspended]

2. In Part 925, §925.215 is suspended
in its entirety effective January 1, 1998,
through December 31, 1998.

Dated: December 23, 1997.

Sharon Bomer Lauritsen,

Acting Deputy Administrator, Fruit and
Vegetable Programs.

[FR Doc. 97-34094 Filed 12—-30-97; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of Federal Housing Enterprise
Oversight

12 CFR Part 1780

RIN 2550-AA06

Civil Money Penalties

AGENCY: Office of Federal Housing
Enterprise Oversight, HUD.

ACTION: Final rule.

SUMMARY: OFHEO is issuing this final
rule to adjust each civil money penalty
within its jurisdiction to account for
inflation. This action is necessary to
implement the Federal Civil Penalties
Inflation Adjustment Act of 1990, as
amended by the Debt Collection
Improvement Act of 1996.

DATES: This final rule is effective
December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Danielle Arigoni, Research Assistant,
Office of Policy Analysis, or Marvin L.
Shaw, Senior Counsel, Office of General
Counsel, 1700 G Street, NW, 4th Floor,
Washington, DC 20552, telephone (202)
414-3800 (not a toll-free number). The
telephone number for the
Telecommunications Device for the Deaf
is (800) 877—8339.

SUPPLEMENTARY INFORMATION:
I. Background

The Office of Federal Housing
Enterprise Oversight (OFHEO) was
established by Title XIlI of the Housing
and Community Development Act of
1992, Pub. L. 102-550, known as the
Federal Housing Enterprises Financial
Safety and Soundness Act of 1992 (1992
Act). OFHEO is an independent office
within the U.S. Department of Housing
and Urban Development (HUD) with
responsibility for ensuring that the
Federal National Mortgage Association
(Fannie Mae) and the Federal Home
Loan Mortgage Corporation (Freddie
Mac) (collectively, the Enterprises) are
adequately capitalized and operating in
a safe and sound manner. The 1992 Act
authorizes OFHEQ’s Director (Director)
to impose a civil money penalty for
violations by an Enterprise or its
executive officers or directors of any
statute or regulation under OFHEQO’s
jurisdiction.1

Fannie Mae and Freddie Mac are
Government-sponsored enterprises that
provide liquidity to and stability in the
secondary market for residential

1See 1992 Act, section 1376 (12 U.S.C. 4636).



Federal Register / Vol. 62, No. 250 / Wednesday, December 31, 1997 / Rules and Regulations 68153

mortgages.2 The Enterprises also
increase the availability of mortgage
credit benefiting low- and moderate-
income families and areas that are
underserved by lending institutions.
The Enterprises engage in two principal
businesses: investing in residential
mortgages and guaranteeing residential
mortgage securities.

11. Debt Collection Improvement Act of
1996

In order to preserve the remedial
impact of civil money penalties and
foster compliance with the law, the
Federal Civil Penalties Inflation
Adjustment Act of 1990,3 as amended
by the Debt Collection Improvement Act
of 1996 4 (the Debt Collection
Improvement Act), requires Federal
agencies to make an initial inflationary
adjustment for all applicable civil
money penalties and to make further
adjustments of these penalty amounts at
least once every 4 years. The Debt
Collection Improvement Act further
stipulates that any resulting increases in
a civil money penalty due to the
calculated inflation adjustments (i)
should apply only to violations that
occur after October 23, 1996—the Act’s
effective date—and (ii) should not
exceed 10 percent of the penalty
indicated.

Under the Debt Collection
Improvement Act, the inflation
adjustment for each applicable civil
money penalty is determined by
increasing the maximum civil money
penalty amount per violation by the
cost-of-living adjustment. The *‘cost-of-
living” adjustment is defined by the
statute as the amount by which the
Consumer Price Index (CPI) for the
month of June of the calendar year
preceding the adjustment exceeds the
CPI for the month of June of the year in
which the amount of such civil penalty
was last set or adjusted pursuant to law,
divided by the earlier CPI value. Any
calculated increase under this
adjustment is subject to a specific
rounding formulas set forth in the Debt
Collection Improvement Act.

2See 1992 Act, secitons 1331-38 (12 U.S.C. 4561—
67, 4562 note).

3Pub. L. 101-410, 28 U.S.C. 2461 note.

4Pub. L. 104-134, seciton 31001(s), 110 Stat.
1321-358 (codified as amended at 28 U.S.C. 2461
note).

5The statute’s rounding rules require that an
increase be rounded to the nearest multiple as
follows: $10 in the case of penalties less than or
equal to $100; $100 in the case of penalties greater
than $100 but less than or equal to $1,000; $1,000
in the case of penalties greater than $1,000 but less
than or equal to $10,000; $5,000 in the case of
penalties greater than $10,000 but less than or equal
to $100,000; $10,000 in the case of penalties greater
than $100,000 but less than or equal to $200,000;

I111. OFHEQ’S Civil Money Penalties
Affected by the Inflation Adjustment

The following example illustrates
how the methodology outlined in the
Debt Collection Improvement Act
applies to civil money penalties
assessed by OFHEO. Under section 1376
of the 1992 Act, OFHEO may impose a
daily penalty not to exceed $1,000,000
on either Enterprise or any executive
officer or director of an Enterprise for
certain violations. The first step in
determining the inflation adjustment is
to calculate and apply the percentage by
which the CPI for all Urban Consumers
(CPI-U) has changed over the period
beginning in the year in which the
existing civil money penalty amounts
were last statutorily defined (section
1376 was adopted in 1992, and no
adjustments have been made since) and
ending in the calendar year preceding
the adjustment. Given that the current
year is 1997, the end of the period is the
preceding year, 1996. The
corresponding CPI-U values for the
months of June in 1992 and 1996 are
419.9 and 469.5, respectively. Dividing
the difference between the two values
by the base year (1992) value yields a
percentage increase of 11.8, which is
multiplied by the existing civil money
penalty amount of $1,000,000 to yield
an increase of $118,000.

The second step is to apply the
rounding rules in the Debt Collection
Improvement Act which state that,
where the increase is greater than
$100,000 but less than or equal to
$200,000, the increase shall be rounded
to the nearest multiple of $10,000. As a
result, the increase is rounded up to
$120,000. When added to the original
civil money penalty, the adjustment
yields a new maximum civil money
penalty of $1,120,000.

Finally, the Debt Collection
Improvement Act provides that any
adjustment for inflation of a civil money
penalty shall not exceed 10 percent of
the existing amount. In this case, the
maximum penalty amount is $100,000.
As such, the final increase is adjusted to
meet the 10 percent increase limit, since
the $120,000 increase resulting from the
calculations exceeds the amount
allowed by the Debt Collection
Improvement Act. A final civil money
penalty amount is reached by adding
the equivalent of 10 percent of the
statutorily defined penalty ($100,000) to
the existing civil money penalty amount
($1,000,000), yielding a figure of
$1,100,000. This is the figure which is
associated with the violations
previously penalized by a maximum

and $25,000 in the case of penalties greater than
$200,000.

$1,000,000 fine. This adjustment
process has been applied to all of
OFHEQ’s statutory civil money penalty
limits to determine the maximum
amounts as listed in the 1992 Act.

Based on these considerations,
OFHEO has decided to amend chapter
XVII of Title 12 of the Code of Federal
Regulations by adding subpart E, titled
“Civil Money Penalties,” to Part 1780 to
reflect the inflation adjustments
mandated by the Debt Collection
Improvement Act.

1V. Effective Date

OFHEO finds good cause to make this
rule effective upon publication of this
document in the Federal Register under
the Administrative Procedure Act
(APA). 5 U.S.C. 553(d). This final rule
does not impose any additional
responsibilities on any entity. Instead, it
simply adjusts the civil penalties as
directed by the Debt Collection
Improvement Act.

OFHEO also finds for good cause that
notice and an opportunity to comment
on this document are unnecessary under
the APA. 5 U.S.C. 553. This rulemaking
conforms with and is consistent with
the statutory authority set forth in the
Debt Collection Improvement Act, with
no issues of policy discretion.
Consequently, because the opportunity
for notice and comment is unnecessary,
OFHEQO is issuing these requirements as
a final rule.

V. Regulatory Impact Statements
Executive Order 12612, Federalism

Executive Order 12612 requires that
Executive departments and agencies
identify regulatory actions that have
significant federalism implications. A
regulation has federalism implications if
it has substantial direct effects on the
States, on the relationship or
distribution of power between the
Federal Government and the States, or
on the distribution of power and
responsibilities among various levels of
government. OFHEO has determined
that this regulation has no federalism
implications that warrant the
preparation of a Federalism Assessment
in accordance with Executive Order
12612.

Executive Order 12866, Regulatory
Planning and Review

OFHEQ’s Acting Director has
determined that this final rule does not
constitute a ‘““significant regulatory
action” for the purposes of Executive
Order 12866.
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Executive Order 12988, Civil Justice
Reform

Executive Order 12988 sets forth
guidelines to promote the just and
efficient resolution of civil claims and to
reduce the risk of litigation to the
Federal Government.

The regulation meets the applicable
standards of sections 3(a) and 3(b) of
Executive Order 12988.

Paperwork Reduction Act

The Paperwork Reduction Act of
1995, 44 U.S.C. chapter 35, requires that
regulations involving the collection of
information receive clearance from
OMB. The regulation contains no such
collection of information requiring OMB
approval under the Paperwork
Reduction Act. Consequently, no
information has been submitted to OMB
for review under the Paperwork
Reduction Act.

Regulatory Flexibility Act

The Regulatory Flexibility Act applies
only to rules for which an agency
publishes a general notice of proposed
rulemaking pursuant to 5 U.S.C. 553(b)
(see 5 U.S.C. 601(2)). Because this action
is limited to the adoption of statutory
language, without interpretation, notice
and comment on this final rule is
unnecessary pursuant to 5 U.S.C.

553(b)(B). Therefore, the Regulatory
Flexibility Act does not apply to this
final rule.

Unfunded Mandates Act of 1995

OFHEO has determined that this final
rule will not result in expenditures by
State, local, and tribal governments, or
by the private sector of $100 million or
more in any one year. Accordingly, this
rulemaking is not subject to the
Unfunded Mandates Act of 1995.

List of Subjects in 12 CFR Part 1780

Administrative practice and
procedure, Penalties.

Accordingly, for the reasons set forth
in the preamble, OFHEO amends
chapter XVII of Title 12 of the Code of
Federal Regulations by adding Part 1780
to read as follows:

PART 1780—UNIFORM RULES OF
PRACTICE AND PROCEDURE
Subpart A—[Reserved]

Subpart B—[Reserved]

Subpart C—[Reserved]

Subpart D—[Reserved]

Subpart E—Civil Money Penalty Inflation
Adjustments

Sec.
1780.70 Inflation adjustments.
1780.71 Applicability.

Authority: 12 U.S.C. 4513, 4636; 28 U.S.C.
2461 note.

Subpart A—[Reserved]
Subpart B—[Reserved]
Subpart C—[Reserved]
Subpart D—[Reserved]

Subpart E—Civil Money Penalty
Inflation Adjustments

§1780.70

The maximum amount of each civil
money penalty within OFHEQ’s
jurisdiction is adjusted in accordance
with the Debt Collection Improvement
Act of 1996 (28 U.S.C. 2461 note) as
follows:

Inflation adjustments.

: .| New adjusted

U.S. Code citation Description Pr;eLler?l;)serT:Ilt);/l- maxirr;lfté pen-

12 U.S.C. 4636(b)(1) .......... [ S =T TSPV UPSUPTURTRPROE $5,000 $5,500
12 U.S.C. 4636(b)(2) .......... Second Tier (Executive Officer or DIF€CIOT .........cceeouieiieiiieiiieiie e 10,000 11,000
12 U.S.C. 4636(b)(2) .......... Second Tier (ENEIPrISE) ....c.oiiiiiiiiiiiiiit ettt 25,000 27,500
12 U.S.C. 4636(b)(3) ... Third Tier (Executive Officer or Director) .. 100,000 110,000
12 U.S.C. 4636(b)(3) Third Tier (Enterprise) 1,000,000 1,100,000

§1780.71 Applicability.

The inflation adjustments in § 1780.70
apply to civil money penalties assessed
in accordance with the provisions of 12
U.S.C. 4636 for violations occurring
after October 23, 1996.

Dated: December 22, 1997.
Mark A. Kinsey,

Acting Director, Office of Federal Housing
Enterprise Oversight.

[FR Doc. 97-33945 Filed 12-30-97; 8:45 am]
BILLING CODE 4220-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM-174-AD; Amendment
39-10266; AD 98-01-02]

RIN 2120-AA64
Airworthiness Directives; Fokker F28

Mark 1000, 2000, 3000, and 4000 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Fokker Model F28
Mark 1000, 2000, 3000, and 4000 series
airplanes, that requires a one-time
visual inspection of the rear cargo door

and luggage auxiliary structure for
corrosion, repetitive borescope
inspections of the rear cargo door, and
removal and repair of any corrosion
found during the inspections. This
amendment also requires the drilling of
drain holes and application of a
corrosion preventive and sealing
compound inside the rear cargo door,
and modification of the rear cargo door
to aid in future routine borescope
inspections. This amendment is
prompted by reports of corrosion being
found in the affected areas on several of
the affected airplanes. The actions
specified by this AD are intended to
prevent such corrosion, which could
result in structural failure of the cargo
door and loss of the door during flight,
and consequent rapid decompression,
aerodynamic instability, and/or damage
to other fuselage structures.
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DATES: Effective February 4, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of February 4,
1998.

ADDRESSES: The service information
referenced in this AD may be obtained
from Fokker Services B.V., Technical
Support Department, P.O. Box 75047,
1117 ZN Schiphol Airport, the
Netherlands. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to all Fokker Model
F28 Mark 1000, 2000, 3000, and 4000
series airplanes was published in the
Federal Register on May 30, 1997 (62
FR 29308). That action proposed to
require a one-time visual inspection of
the rear cargo door and luggage
auxiliary structure for corrosion,
repetitive borescope inspections of the
rear cargo door, and removal and repair
of any corrosion found during the
inspections. That action also required
the drilling of drain holes and
application of a corrosion preventive
and sealing compound inside the rear
cargo door, and modification of the rear
cargo door to aid in future routine
borescope inspections.

Comments

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter indicates that the
proposed rule would have limited
impact on its operations since it intends
to retire the remainder of its fleet of
affected airplanes.

Conclusion

After careful review of the available
data, including the comment noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 37 airplanes
of U.S. registry will be affected by this
AD. It will take approximately 13 work
hours per airplane to accomplish the
required initial inspection, at an average
labor rate of $60 per work hour. The
FAA has no way of determining how
many repetitive inspections the owners/
operators will incur over the life of the
affected airplanes. Based on these
figures, the cost impact of the initial
inspection required by this AD on U.S.
operators is estimated to be $28,860, or
$780 per airplane.

It will take approximately 27 work
hours per airplane to accomplish the
required modification, at an average
labor rate of $60 per work hour.
Required parts will be supplied by the
manufacturer at no cost to the operators.
Based on these figures, the cost impact
of the modification required by this AD
on U.S. operators is estimated to be
$59,940, or $1,620 per airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-01-02 Fokker: Amendment 39-10266.
Docket 96—-NM-174—AD.

Applicability: All F28 Mark 1000, 2000,
3000, and 4000 series airplanes, certificated
in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent corrosion in the rear cargo door,
which could result in structural failure of the
cargo door and loss of the door during flight,
and consequent rapid decompression,
aerodynamic instability, and/or damage to
other fuselage structures, accomplish the
following:

(a) Within 2 years after the effective date
of this AD, accomplish the requirements of
paragraphs (a)(1), (a)(2), and (a)(3) of this AD,
in accordance with Fokker Service Bulletin
F28-52-111, dated March 12, 1994.

(1) Perform a one-time visual inspection of
the rear cargo door and luggage auxiliary
structure for corrosion. If any corrosion is
found, prior to further flight, remove and
repair it.

(2) Drill drain holes and apply a corrosion
preventive and sealing compound inside the
rear cargo door.

(3) Moadify the rear cargo door to provide
inspection holes for borescope inspections.

(b) Within 6,000 hours time-in-service
(TIS) or 3 years after accomplishing the
visual inspection required by paragraph (a)(1)
of this AD, whichever occurs first; and
thereafter at intervals not to exceed 6,000
hours TIS or 3 years, whichever occurs first:
Perform a borescope inspection of the rear
cargo door for corrosion in accordance with
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Chapter 52—-30-2 of the F28 Maintenance
Manual. If any corrosion is detected, prior to
further flight, remove and repair it in
accordance with the maintenance manual.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) Except as provided by paragraph (b) of
this AD, the actions shall be done in
accordance with Fokker Service Bulletin
F28-52-111, dated March 12, 1994. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Fokker
Services B.V., Technical Support
Department, P.O. Box 75047, 1117 ZN
Schiphol Airport, the Netherlands. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

Note 3: The subject of this AD is addressed
in Dutch airworthiness directive BLA No.
1995-126 (A), dated November 30, 1995.

(f) This amendment becomes effective on
February 4, 1998.

Issued in Renton, Washington, on
December 22, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-34003 Filed 12—-30-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-281-AD; Amendment
39-10268; AD 98-01-04]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F27 Mark 050 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to all Fokker Model F27
Mark 050 series airplanes. This action
requires a one-time inspection of the
main landing gear (MLG) locklinks to
determine if the lockwire that secures
both platform bolts is in one piece and
in position; and corrective action, if
necessary. This amendment is prompted
by the issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified in this AD are
intended to prevent collapse of the MLG
due to failure of the locklinks to lock in
the down position.

DATES: Effective January 15, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 15,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
January 30, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 97-NM—
281-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Fokker
Services B.V., Technical Support
Department, P.O. Box 75047, 1117 ZN
Schiphol Airport, the Netherlands. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055—-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Rijksluchtvaartdienst (RLD), which is
the airworthiness authority for the
Netherlands, notified the FAA that an
unsafe condition may exist on all
Fokker Model F27 Mark 050 series
airplanes. The RLD advises that an
operator of a Model F27 Mark 050 series
airplane reported an incident in which
the left main landing gear (MLG) had
failed to lock in the down position and
subsequently collapsed during roll-out
after landing. Subsequent investigation
revealed that, of the two bolts required
to secure the downlock platform of the
MLG locklink, one bolt was missing.
Because the downlock platform was
secured with only a single bolt, the

platform rotated and the MLG was
prevented from reaching its
overcentered and locked position. The
reason for the missing bolt is being
investigated and may be attributed to a
problem that occurred during
manufacture or maintenance.
Additionally, another operator reported
finding a broken and partly missing
lockwire and a loose affected bolt. Such
loose bolts or damaged/missing
lockwire, if not corrected, could result
in failure of the MLG to lock in the
down position, which could cause the
MLG to collapse.

Explanation of Relevant Service
Information

Fokker has issued Service Bulletin
SBF50-32-033, dated December 20,
1996, which describes procedures for a
one-time inspection of the MLG
locklinks to determine if the lockwire
that secures both platform bolts is in
one piece and in position; the service
bulletin also describes procedures for
correction of any discrepancy. The RLD
classified this service bulletin as
mandatory and issued Dutch
airworthiness directive BLA 1996-146
(A), dated December 23, 1996, in order
to assure the continued airworthiness of
these airplanes in the Netherlands.

FAA'’s Conclusions

This airplane model is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.19) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the RLD has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the RLD,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, this AD requires accomplishment
of the actions specified in the service
bulletin described previously.

Cost Impact

None of the airplanes affected by this
action is on the U.S. Register. All
airplanes included in the applicability
of this rule currently are operated by
non-U.S. operators under foreign
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registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that this rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these subject airplanes are
imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 1 work hour to
accomplish the required actions, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of this AD would be $60 per airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to

Docket Number 97-NM-281-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-01-04 Fokker: Amendment 39-10268.
Docket 97-NM-281-AD.

Applicability: All Model F27 Mark 050
series airplanes, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the

requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent collapse of the main landing
gear (MLG) due to failure of the locklinks to
lock in the down position, accomplish the
following:

(a) Within 7 days after the effective date of
this AD, inspect the left and right MLG
locklinks to determine if the lockwire that
secures both platform bolts is in one piece
and in position, in accordance with Fokker
Service Bulletin SBF50-32-033, dated
December 20, 1996. If any discrepancy is
found, prior to further flight, accomplish
corrective actions in accordance with the
service bulletin.

(b) As of the effective date of this AD, no
person shall install on any airplane an MLG
locklink unless it has been inspected and
applicable corrective actions have been
performed, in accordance with Fokker
Service Bulletin SBF50-32-033, dated
December 20, 1996.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The actions shall be accomplished in
accordance with Fokker Service Bulletin
SBF50-32-033, dated December 20, 1996.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Fokker Services B.V., Technical
Support Department, P.O. Box 75047, 1117
ZN Schiphol Airport, the Netherlands.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in Dutch airworthiness directive BLA 1996—
146 (A), dated December 23, 1996.

(f) This amendment becomes effective on
January 15, 1998.
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Issued in Renton, Washington, on
December 23, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-34042 Filed 12-30-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 97-NM-224—-AD; Amendment
39-10269; AD 98-01-05]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model HS 748 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain British Aerospace
HS 748 series airplanes. This action
requires installation of an aileron cable
support block under the crew
compartment floor. This amendment is
prompted by issuance of mandatory
continuing airworthiness information by
a foreign civil airworthiness authority.
The actions specified in this AD are
intended to prevent jamming or
restriction of the aileron cable, which
could lead to reduced controllability of
the airplane.

DATES: Effective January 15, 1998.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 15,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
January 30, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
224—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from AI(R)
American Support, Inc., 13850 Mclearen
Road, Herndon, Virginia 20171. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The Civil
Aviation Authority (CAA), which is the
airworthiness authority for the United
Kingdom, notified the FAA that an
unsafe condition may exist on certain
British Aerospace Model HS 748 series
airplanes. The CAA advises that it has
received three reports of low aileron
cable tension when the aircraft has been
flown in extremely low temperatures. If
the aileron cables are not correctly
tensioned, under certain control wheel
loading conditions the aileron cable will
sag, which may result in jamming or
restriction of the aileron cable. This
condition, if not corrected, could result
in reduced controllability of the
airplane.

Explanation of Relevant Service
Information

The manufacturer has issued
Jetstream Service Bulletin HS 748-27—
63, Revision 4, dated May 12, 1995,
which describes procedures for
installation of an aileron cable support
block under the crew compartment
floor. Accomplishment of the actions
specified in the service bulletin is
intended to adequately address the
unsafe condition.

The CAA classified this service
bulletin as mandatory and issued British
airworthiness directive 008-05-94 in
order to assure the continued
airworthiness of these airplanes in the
United Kingdom.

FAA’s Conclusions

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.19) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the CAA has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United

States, this AD is being issued to require
accomplishment of the actions specified
in the service bulletin described
previously.

Cost Impact

None of the Model HS 748 series
airplanes affected by this action are on
the U.S. Register. All airplanes included
in the applicability of this rule currently
are operated by non-U.S. operators
under foreign registry; therefore, they
are not directly affected by this AD
action. However, the FAA considers that
this rule is necessary to ensure that the
unsafe condition is addressed in the
event that any of these subject airplanes
are imported and placed on the U.S.
Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 8 work hours to
accomplish the required actions, at an
average labor charge of $60 per work
hour. Required parts would cost
approximately $100 per airplane. Based
on these figures, the cost impact of this
AD would be $580 per airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
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submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 97-NM-224—-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-01-05 British Aerospace Regional
Aircraft (Formerly British Aerospace,
Aircraft Group): Amendment 39-10269.
Docket 97-NM-224—-AD.

Applicability: Model HS 748 airplanes
having constructors numbers prior to 1760,
excluding constructors numbers 1723
through 1727 inclusive; certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent jamming or restriction of the
aileron cable, which could lead to reduced
airplane controllability, accomplish the
following:

(a) Within 60 days after the effective date
of this AD, install an aileron cable support
block under the crew compartment floor in
accordance with Jetstream Service Bulletin
HS 748-27-63, Revision 4, dated May 12,
1995.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The installation shall be done in
accordance with Jetstream Service Bulletin
HS 748-27-63, Revision 4, dated May 12,
1995, which contains the following list of
effective pages:

Revi-

sion

level Date shown on

Pate No. shown page

on

page
1-3,11 ., 4 | May 12, 1995
4-10 oveiiiieeeen. 3| Sept. 1, 1994,

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from AI(R) American Support, Inc., 13850
Mclearen Road, Herndon, Virginia 20171.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in British airworthiness directive 008—05-94.

(e) This amendment becomes effective on
January 15, 1998.

Issued in Renton, Washington, on
December 23, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-34041 Filed 12-30-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 97-NM-255—-AD; Amendment
39-10267; AD 98-01-03]

RIN 2120-AA64

Airworthiness Directives; Fokker
Model F27 Mark 050 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Fokker Model F27
Mark 050 series airplanes. This action
requires modification of the air outlet
opening of the engine air bypass duct.
This amendment is prompted by
issuance of mandatory continuing
airworthiness information by a foreign
civil airworthiness authority. The
actions specified in this AD are
intended to prevent accumulation of ice
in the engine air intake duct and
subsequent ingestion of ice into the
engine, which could result in engine
power fluctuations and reduced
controllability of the airplane.

DATES: Effective January 15, 1998.
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The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of January 15,
1998.

Comments for inclusion in the Rules
Docket must be received on or before
January 30, 1998.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-114,
Attention: Rules Docket No. 97-NM—
255-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.

The service information referenced in
this AD may be obtained from Fokker
Services B.V., Technical Support
Department, P. O. Box 75047, 1117 ZN
Schiphol Airport, the Netherlands. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
International Branch, ANM-116, FAA,
Transport Airplane Directorate, 1601
Lind Avenue, SW., Renton, Washington
98055-4056; telephone (425) 227-2110;
fax (425) 227-1149.

SUPPLEMENTARY INFORMATION: The
Rijksluchtvaartdienst (RLD), which is
the airworthiness authority for the
Netherlands, notified the FAA that an
unsafe condition may exist on certain
Fokker Model F27 Mark 050 series
airplanes. The RLD advises that it has
received a report indicating that, during
icing conditions, power fluctuations
occurred on both engines of an airplane.
The airplane had been modified
previously in accordance with four
service bulletins to improve heating of
the engine air intake duct and to
counteract the effects of electromagnetic
interference on the engine anti-icing
systems; these modifications also were
introduced in order to prevent power
fluctuations caused by ingestion of ice
into the engines. However, service
experience has shown that, in certain
weather conditions, accumulation of ice
in the engine air intake duct can still
occur, allowing ingestion of ice into the
engine. This condition, if not corrected,
could result in engine power
fluctuations and reduced controllability
of the airplane.

Explanation of Relevant Service
Information

Fokker has issued Service Bulletin
SBF50-71-041, dated November 10,
1993, which describes procedures for
modification of the air outlet opening of
the engine air bypass duct. The

modification entails installing new parts
in the engine bottom cowling to enlarge
the outlet opening. Accomplishment of
the actions specified in the service
bulletin is intended to adequately
address the unsafe condition. The RLD
classified this service bulletin as
mandatory and issued Dutch
airworthiness directive BLA 1995-065
(A), dated June 30, 1995, in order to
assure the continued airworthiness of
these airplanes in the Netherlands.

FAA'’s Conclusions

This airplane model is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.19) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the RLD has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the RLD,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
accomplishment of the actions specified
in the service bulletin described
previously.

Cost Impact

None of the Model F27 Mark 050
series airplanes affected by this action
are on the U.S. Register. All airplanes
included in the applicability of this rule
currently are operated by non-U.S.
operators under foreign registry;
therefore, they are not directly affected
by this AD action. However, the FAA
considers that this rule is necessary to
ensure that the unsafe condition is
addressed in the event that any of these
subject airplanes are imported and
placed on the U.S. Register in the future.

Should an affected airplane be
imported and placed on the U.S.
Register in the future, it would require
approximately 7 work hours to
accomplish the required actions, at an
average labor rate of $60 per work hour.
Required parts would cost
approximately $2,200. Based on these
figures, the cost impact of this AD
would be $2,620 per airplane.

Determination of Rule’s Effective Date

Since this AD action does not affect
any airplane that is currently on the
U.S. register, it has no adverse economic
impact and imposes no additional
burden on any person. Therefore, prior
notice and public procedures hereon are
unnecessary and the amendment may be
made effective in less than 30 days after
publication in the Federal Register.

Comments Invited

Although this action is in the form of
a final rule and was not preceded by
notice and opportunity for public
comment, comments are invited on this
rule. Interested persons are invited to
comment on this rule by submitting
such written data, views, or arguments
as they may desire. Communications
shall identify the Rules Docket number
and be submitted in triplicate to the
address specified under the caption
ADDRESSES. All communications
received on or before the closing date
for comments will be considered, and
this rule may be amended in light of the
comments received. Factual information
that supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 97-NM-255-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.
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For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

98-01-03 Fokker: Amendment 39-10267.
Docket 97-NM-255-AD.

Applicability: Model F27 Mark 050 series
airplanes, serial numbers 20103 through
20296 inclusive, 20304, 20305, 20308, and
20311, certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent accumulation of ice in the
engine air intake duct and subsequent
ingestion of ice into the engine, which could
result in engine power fluctuations and

reduced controllability of the airplane,
accomplish the following:

(a) Within 3 months after the effective date
of this AD, modify the air outlet opening of
the engine air bypass duct in the left and
right bottom engine cowling in accordance
with Fokker Service Bulletin SBF50-71-041,
dated November 10, 1993.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
International Branch, ANM-116, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, International Branch,
ANM-116.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the International Branch,
ANM-116.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The modification shall be done in
accordance with Fokker Service Bulletin
SBF50-71-041, dated November 10, 1993.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Fokker Services B.V., Technical
Support Department, P. O. Box 75047, 1117
ZN Schiphol Airport, the Netherlands.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

Note 3: The subject of this AD is addressed
in Dutch airworthiness directive BLA 1995—
065 (A), dated June 30, 1995.

(e) This amendment becomes effective on
January 15, 1998.

Issued in Renton, Washington, on
December 23, 1997.
Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-34040 Filed 12-30-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF COMMERCE
Bureau of Economic Analysis

15 CFR Part 801
[Docket No. 970903222—-7299-02]
RIN 0691-AA28

International Services Surveys: BE-93
Annual Survey of Royalties, License
Fees, and Other Receipts and
Payments for Intangible Rights
Between U.S. and Unaffiliated Foreign
Persons

AGENCY: Bureau of Economic Analysis,
Commerce.

ACTION: Final rule.

SUMMARY: These final rules amend the
reporting requirements for the BE-93,
Annual Survey of Royalties, License
Fees, and Other Receipts and Payments
Between U.S. and Unaffiliated Foreign
Persons.

The BE-93 survey is conducted by the
Bureau of Economic Analysis (BEA),
U.S. Department of Commerce, under
the International Investment and Trade
in Services Survey Act. The data are
needed to support U.S. trade policy
initiatives, compile the U.S. balance of
payments, input-output, and national
income and product accounts, develop
U.S. international price indexes for
services, assess U.S. competitiveness in
international trade in services, and
improve the ability of U.S. businesses to
identify and evaluate market
opportunities.

The change to the BE-93 annual
survey contained in these final rules is
to add coverage of general use computer
software royalties and license fees. This
change will consolidate on one form all
transactions in intangible rights between
U.S. and unaffiliated foreign persons.
Previously, royalties and license fees
related to general use computer software
were included on the BE-22, Annual
Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons, and all other royalties and
license fees were included on the BE—
93. Placing general use computer
software royalties and license fees
together with other royalties and license
fees on the BE-93 will eliminate the
possibility that some respondents would
have to examine their accounting
records on royalties and license fees for
purposes of responding to two separate
surveys. In addition, the consolidation
will improve consistency with current
international standards for the
compilation of balance of payments
accounts, which include general use
computer software royalties and license
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fees in the same category as all other
royalties and license fees.
EFFECTIVE DATE: These rules will be
effective January 30, 1998.
FOR FURTHER INFORMATION CONTACT:
R. David Belli, Chief, International
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DC 20230;
phone (202) 606—9800.
SUPPLEMENTARY INFORMATION: In the
September 26, 1997 Federal Register,
volume 62, No. 187, 62 FR 40529—
50531, BEA published a notice of
proposed rulemaking setting forth
revised reporting requirements for the
BE-93, Annual Survey of Royalties,
License Fees, and Other Receipts and
Payments for Intangible Rights Between
U.S. and Unaffiliated Foreign Persons.
No comments on the proposed rules
were received. Thus, these final rules
are the same as the proposed rules.
These final rules amend 15 CFR part
801 by revising paragraph 801.9(b)(5)(I)
to set forth revised reporting
requirements for the BE-93, Annual
Survey of Royalties, License Fees, and
Other Receipts and Payments Between
U.S. and Unaffiliated Foreign Persons.
The survey is conducted by the Bureau
of Economic Analysis (BEA), U.S.
Department of Commerce, under the
International Investment and Trade in
Services Survey Act (P.L. 94-472, 90
Stat. 2059, 22 U.S.C. 3101-3108, as
amended). Section 3103(a) of the Act
provides that “The President shall, to
the extent he deems necessary and
feasible— * * * (1) conduct a regular
data collection program to secure
current information * * * related to
international investment and trade in
services * * *” |n Section 3 of
Executive Order 11961, as amended by
Executive Order 12518, the President
delegated the authority under the Act as
concerns international trade in services
to the Secretary of Commerce, who has
redelegated it to BEA.

The BE-93 is an annual survey of U.S.

royalty and license fee transactions for
intangible rights with unaffiliated
foreign persons. The data are needed to
support U.S. trade policy initiatives,
compile the U.S. balance of payments,
input-output, and national income and
product accounts, develop U.S.
international price indexes for services,
assess U.S. competitiveness in
international trade in services, and
improve the ability of U.S. businesses to
identify and evaluate market
opportunities.

The change to the BE-93 annual
survey contained in these final rules is
to add coverage of general use computer
software royalties and license fees. In

the past, annual data on such fees and
royalties were collected as part of an all-
inclusive computer and data processing
services category on the BE-22, Annual
Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons, and classified in “‘other
services’ in the U.S. balance of
payments. However, this required some
respondents to examine their
accounting records on royalties and
license fees for purposes of responding
to two separate surveys and also make
it impossible to classify these
transactions in the most appropriate
balance of payments category. (Current
international standards recommend that
computer software royalties and license
fees be classified in “‘royalties and
license fees” in the balance of
payments, rather than in “other
services’.) Thus, BEA is moving
coverage of general use computer
software royalties and license fees from
the BE-22 to the BE-93. To effect this
change, these final rules strike language
that previously excluded coverage of
copyrights and other intellectual
property rights related to computer
software from the BE-93 rules.
Separately, a final rule for the BE-22
survey will add language to exclude
coverage of computer software royalties
and license fees.

Reporting in the BE-93 annual survey
is required from all U.S. persons whose
total receipts from, or total payments to,
unaffiliated foreign persons for
intangible rights equaled or exceeded
$500,000 during the reporting year. The
data are disaggregated by country and
by type of intangible right.

Executive Order 12612

These final rules do not contain
policies with Federalism implications
sufficient to warrant preparation of a
Federalism assessment under E.O.
12612.

Executive Order 12866

These final rules have been
determined to be not significant for
purposes of E.O. 12866.

Paperwork Reduction Act

The collection of information required
in these final rules has been approved
by OMB (OMB No. 0608-0017) under
the Paperwork Reduction Act.
Notwithstanding any other provision of
law, no person is required to respond to,
nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid OMB Control

Number; such a Control Number (0608—
0017) has been displayed.

Public reporting burden for this
collection of information is estimated to
vary from less than one hour to 25
hours, with an overall average burden of
4 hours. This includes time for
reviewing the instructions, searching
existing sources, gathering and
maintaining the data needed, and
completing and reviewing the collection
of information.

Comments regarding the burden
estimate or any other aspect of this
collection of information should be
addressed to: Director, Bureau of
Economic Analysis (BE-1), U.S.
Department of Commerce, Washington,
DC 20230; and to the Office of
Management and Budget, O.1.R.A.
Paperwork Reduction Project 0608-17,
Washington, DC 20530.

Regulatory Flexibility Act

The Assistant General Counsel for
Legislation and Regulation, Department
of Commerce, has certified to the Chief
Counsel for Advocacy, Small Business
Administration, under the provisions of
the Regulatory Flexibility Act (5 U.S.C.
605(b)), that these final rules will not
have a significant economic impact on
a substantial number of small entities.
The exemption level for the survey
excludes most small businesses from
mandatory reporting. Reporting is
required only if total receipts from, or
total payments to, unaffiliated foreign
persons for intangible rights equaled or
exceeded $500,000 during the year. Of
those smaller business that must report,
most will tend to have specialized
operations and activities and will likely
report only one type of royalty or
license transaction; therefore, the
burden on them should be small.

List of Subjects in 15 CFR Part 801

Economic statistics, balance of
payments, foreign trade, penalties,
reporting and recordkeeping
requirements.

Dated: December 2, 1997.

J. Steven Landefled,
Director, Bureau of Economic Analysis.

For the reasons set forth in the

preamble, BEA amends 15 CFR Part 801,
as follows:

PART 801—SURVEY OF
INTERNATIONAL TRADE IN SERVICES
BETWEEN U.S. AND FOREIGN
PERSONS

1. The authority citation for 15 CFR
Part 801 continues to read as follows:

Authority: 5 U.S.C. 301, 15 U.S.C. 4908, 22
U.S.C. 3101-3108, and E.O. 11961 (3 CFR,
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1977 Comp., p. 860 as amended by E.O.
12013 (3 CFR, 1977 Comp., p. 147), E.O.
12318 (3 CFR, 1981 Comp., p. 173), and E.O.
12518 (3 CFR, 1985 Comp., p. 348).

2. Section 801.9 is amended by
revising paragraph (b)(5)(i) to read as
follows:

§801.9 Reports required.
* * * * *
b * * *

(5) * * *

(i) Who must report. Reports on Form
BE—93 are required from U.S. persons
who have entered into agreements with
unaffiliated foreign persons to buy, sell,
or use intangible assets or proprietary
rights, excluding oil royalties and other
natural resources (mining) royalties.

* * * * *

[FR Doc. 97-34031 Filed 12-30-97; 8:45 am]
BILLING CODE 3510-06-M

DEPARTMENT OF COMMERCE
Bureau of Economic Analysis

15 CFR Part 801
[Docket No. 970903223-7300-02]
RIN 0691-AA30

International Services Surveys: BE-22
Annual Survey of Selected Services
Transactions With Unaffiliated Foreign
Persons

AGENCY: Bureau of Economic Analysis,
Commerce.
ACTION: Final rule.

SUMMARY: These final rules amend the
reporting requirements for the BE-22,
Annual Survey of Selected Services
Transactions With Unaffiliated Foreign
Persons. The BE-22 surveys is
conducted by the Bureau of Economic
Analysis (BEA), U.S. Department of
Commerce, under the International
Investment and Trade in Services
Survey Act. It is the annual follow-on
survey to the quinquennial BE-20,
Benchmark Survey of Selected Services
Transactions With Unaffiliated Foreign
Persons, which was last conducted for
1996. Together, the two surveys produce
a continuous annual time series of data
on major types of services that are out
of the scope of other international
services surveys. In nonbenchmark
years, universe estimates of these
transactions are derived by adding to
annually reported sample data
extrapolations of data reported in the
benchmark survey by companies
exempt from annual reporting. The data
are needed to support U.S. trade policy
initiatives, compile the U.S. balance of
payments, input-output, and national

income and product accounts, develop
U.S. international price indexes for
services, assess U.S. competitiveness in
services, and improve the ability of U.S.
businesses to identify and evaluate
market opportunities.

Two major changes to the BE-22
annual survey are contained in these
final rules: (1) coverage of the BE-22
annual survey is expanded to conform
with the most recent BE-20 benchmark
survey, which covered 1996, and (2)
coverage of general use computer
software royalties and license fees is
dropped. To consolidate on one form all
transactions in intangible rights between
U.S. and unaffiliated foreign persons,
coverage of general use computer
software royalties and license fees is
being moved from the BE-22 to the BE—
93, Annual Survey of Royalties, License
Fees, and Other Receipts and Payments
for Intangible Rights Between U.S. and
Unaffiliated Foreign Persons.

EFFECTIVE DATE: These rules will be
effective January 30, 1998.

FOR FURTHER INFORMATION CONTACT: R.
David Belli, Chief, International
Investment Division (BE-50), Bureau of
Economic Analysis, U.S. Department of
Commerce, Washington, DC 20230;
phone (202) 606-9800.

SUPPLEMENTARY INFORMATION: In the
September 26, 1997 Federal Register,
volume 62, No. 187, 62 FR 50531—
50533, BEA published a notice of
proposed rulemaking setting forth
reporting requirements for the BE-22,
Annual Survey of Selected Services
Transactions with Unaffiliated Foreign
Persons. No comments on the proposed
rule were received. Thus, these final
rules are the same as the proposed rules.
These final rule amend 12 CFR part
801 by revising paragraph 801.9(b)(6)(ii)
to set forth revised reporting
requirements for the BE-22, Annual
Survey of Selected Services
Transactions With Unaffiliated Foreign
Persons. The survey is conducted by the
Bureau of Economic Analysis (BEA),
U.S. Department of Commerce, under
the International Investment and Trade
in Services Survey Act (P.L. 94-472, 90
Stat. 2059, 22 U.S.C. 3101-3108, as
amended). Section 3103(a) of the Act
provides that “The President shall, to
the extent he deems necessary and
feasible * * * (1) conduct a regular data
collection program to secure current
information—related to international
investment and trade in services * * *”
In Section 3 of Executive Order 11961,
as amended by Executive Order 12518,
the President delegated the authority
under the Act as concerns international
trade in services to the Secretary of

Commerce, who has redelegated it to
BEA.

The BE-22 survey is an annual survey
of selected U.S. services transactions
with unaffiliated foreign persons. It is
intended to update the results of the
BE—20 benchmark survey, which covers
the universe of such transactions. In
nonbenchmark years, universe estimates
of these transactions are derived by
adding to annually reported sample data
extrapolations of data reported in the
benchmark survey by companies
exempt from annual reporting. The data
are needed to support U.S. trade policy
initiatives, compile the U.S. balance of
payments, input-output, and national
income and product accounts, develop
U.S. international price indexes for
services, assess U.S. competitiveness in,
and promote, international trade in
services, and improve the ability of U.S.
businesses to identify and evaluate
market opportunities for service trade.

In order to bring the BE-22 annual
survey into conformity with the 1996
BE—20 benchmark survey, coverage of
the BE-22 is expanded to include, for
the first time, data on merchanting
services (sales only), operational leasing
services, selling agent services, and a
variety of services included in a new
“other” selected services category. This
category covers satellite photography
services, security services, actuarial
services, salvage services, oil spill and
toxic waste cleanup services, language
translation services, and account
collection services.

These final rules also drop coverage of
general use computer software royalties
and license fees from the BE-22. In the
past, annual data on such fees and
royalties were collected as part of an all-
inclusive computer and data processing
services category on the BE-22, and
classified in *“‘other services” in the U.S.
balance of payments. However, this
required some respondents to examine
their accounting records on royalties
and license fees for purposes of
responding to two separate surveys and
also made it impossible to classify these
transactions in the most appropriate
balance of payments category. (Current
international standards recommend that
computer royalties and license fees be
classified in “‘royalties and license fees”
rather than “other services” in the
balance of payments.) Thus, BEA is
moving coverage of general use
computer software royalties and license
fees from the BE-22 to the BE-93,
Annual Survey of Royalties, License
Fees, and Other Receipts and Payments
for Intangible Rights Between U.S. and
Unaffiliated Foreign Persons. To effect
this change, these final rules strike
language that previously included
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coverage of copyrights and other
intellectual property rights related to
computer software on the BE-22.
Separately, a proposed rulemaking for
the BE-93 survey will add language to
include coverage of computer software
royalties and license fees.

Reporting in the BE-22 annual survey
is required from U.S. persons with sales
to, or purchases from, unaffiliated
foreign persons in excess of $1,000,000
in any of the services covered during the
reporting year. Those meeting this
criterion must supply data on the
amount of their total sales or total
purchases of each type of service in
which their transactions exceeded this
threshold amount. Except for sales of
merchanting services, the data are also
disaggregated by country. U.S. persons
with purchases or sales during the
reporting year of $1,000,000 or less in a
given type of covered service are asked
to provide, on a voluntary basis,
estimates only of their total purchases or
total sales, as appropriate, for the given
type of service.

Executive Order 12612

These final rules do not contain
policies with Federalism implications
sufficient to warrant preparation of a
Federalism assessment under E.O.
12612.

Executive Order 12866

These final rules have been
determined to be not significant for
purposes of E.O. 12866.

Paperwork Reduction Act

The collection of information required
in these final rules has been approved
by OMB (OMB No. 0608-0060) under
the Paperwork Reduction Act.
Notwithstanding any other provision of
law, no person is required to respond to,
nor shall a person be subject to a
penalty for failure to comply with, a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection
displays a currently valid OMB Control
Number; such a Control Number (0608—
0060) has been displayed.

Public reporting burden for this
collection of information estimated to
vary from 4 to 500 hours, with an
overall average burden of 11.5 hours.
This includes time for reviewing the
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

Comments regarding the burden
estimate or any other aspect of this
collection of information should be
addressed to: Director, Bureau of
Economic Analysis (BE-1), U.S.

Department of Commerce, Washington,
DC 20230; and to the Office of
Management and Budget, O.1.R.A.,
Paperwork Reduction Project 0608—
0060, Washington, DC 20503.

Regulatory Flexibility Act

The Assistant General Counsel for
Legislation and Regulation, Department
of Commerce, has certified to the Chief
Counsel for Advocacy, Small Business
Administration, under the provisions of
the Regulatory Flexibility Act (5 U.S.C.
605(b)), that these final rules will not
have a significant economic impact on
a substantial number of small entities.
The exemption level for the survey
excludes most small businesses from
mandatory reporting. Reporting is
required only if total sales or purchases
transactions with unaffiliated foreign
persons in a covered type of service
exceed $1,000,000 during the year. Of
those smaller businesses that must
report, most will tend to have
specialized operations and activities
and will likely report only one type of
service; therefore, the burden on them
should be small.

List of Subjects in 15 CFR Part 801

Economic statistics, Balance of
payments, Foreign trade, Penalties,
Reporting and recordkeeping
requirements.

Dated: December 2, 1997.
J. Steven Landefeld,
Director, Bureau of Economic Analysis.

For the reasons set forth in the
preamble, BEA amends 15 CFR part 801,
as follows:

PART 801—SURVEY OF
INTERNATIONAL TRADE IN SERVICES
BETWEEN U.S. AND FOREIGN
PERSONS

1. The authority citation for 15 CFR
Part 801 continues to read as follows:

Authority: 5 U.S.C. 301, 15 U.S.C. 4908, 22
U.S.C. 3101-3108, and E.O. 11961 (3 CFR,
1977 Comp., p. 860 as amended by E.O.
12013 (3 CFR, 1977 Comp., p. 147), E.O.
12318 (3 CFR, 1981 Comp., p. 173), and E.O.
12518 (3 CFR, 1985 Comp., p. 348).

2. Section 801.9 is amended by
revising paragraph (b)(6)(ii) to read as
follows:

§801.9 Reports required.
* * * * *
b * X *

(6) * * *

(ii) Covered services. With the
exceptions given in this paragraph, the
services covered by this survey are the
same as those covered by the BE-20,
Benchmark Survey of Selected Services
Transactions With Unaffiliated Foreign

Persons-1996, as listed in §801.10(c) of
this part. The exceptions are elimination
of coverage of general use computer
software royalties and license fees from
computer and data processing services,
and the elimination of coverage of four
small types of services—agricultural
services; management of health care
facilities; mailing, reproduction, and
commercial art; and temporary help
supply services.

* * * * *

[FR Doc. 97-34030 Filed 12—-30-97; 8:45 am]
BILLING CODE 3510-06-M

DEPARTMENT OF THE TREASURY
Customs Service

19 CFR Part 54

[T.D. 98-4]

Technical Change Regarding Duty Free
Entry of Metal Articles

AGENCY: U.S. Customs Service,
Department of the Treasury.

ACTION: Final rule.

SUMMARY: This document amends the
Customs Regulations, to conform with
subheadings 9817.00.80 and 9817.00.90,
Harmonized Tariff Schedule of the
United States, relating to the duty free
entry of metal articles imported to be
used in remanufacture by melting or to
be processed by shredding, shearing,
compacting or similar processing which
renders them fit only for the recovery of
the metal content.

EFFECTIVE DATE: December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Kathy Campanelli, National Commodity
Specialist, Metals and Machinery
Branch, (212) 466-5492.

SUPPLEMENTARY INFORMATION:
Background

As part of a continuing program to
keep its regulations current, the
Customs Service has determined that a
change in §54.5(a)(2), Customs
Regulations (19 CFR 54.5(a)(2)), is
necessary in order to bring the
regulations into conformity with
subheadings 9817.00.80 and 9817.00.90,
Harmonized Tariff Schedule of the
United States (HTSUS), relating to the
duty free entry of metal articles
imported to be used in remanufacture
by melting or to be processed by
shredding, shearing, compacting or
similar processing which renders them
fit only for the recovery of the metal
content.
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Discussion of Change

Heading 9817, HTSUS, provides for
classes of articles entitled to duty free
entry into the United States.

The classes of merchandise
encompass unwrought metal including
remelt scrap ingot (except copper, lead,
zinc, and tungsten) in the form of pigs,
ingots or billets (a) that are defective or
damaged, or have been produced from
melted down metal waste and scrap for
convenience in handling and
transportation without sweetening,
alloying, fluxing or deliberate purifying,
and (b) that cannot be commercially
used without remanufacture; relaying or
rerolling rails; and articles of metal
(except articles of lead, of zinc or of
tungsten, and not including metal-
bearing materials provided for in section
VI, chapter 26 or subheading 8548.10
and not including unwrought metal
provided for in chapters 72-81) to be
used in remanufacture by melting or to
be processed by shredding, shearing,
compacting or similar processing which
renders them fit only for the recovery of
the metal content.

Specifically, subheading 9817.00.80,
provides for articles of copper and
subheading 9817.00.90, provides for
articles of any other metal fitting into
one of the above referenced classes.

Part 54, Customs Regulations (19 CFR
Part 54), provides procedures for the
duty free entry of certain importations.
Section 54.5, Customs Regulations (19
CFR 54.5) sets forth the scope of several
exemptions from entitlement to duty
free entry of metal articles classified in
subheadings 9817.00.80 and 9817.00.90,
HTSUS. The provision presently does
not apply to:

1. Articles of lead, zinc, or tungsten:

2. Metal-bearing materials provided
for in Chapter 26, HTSUS; or

3. Unwrought metal provided for in
Section XV, HTSUS.

Inasmuch as subheadings 9817.00.80
and 9817.00.90, HTSUS, also exclude
metal-bearing materials provided for in
Section VI, HTSUS, as well as articles
provided for in subheading 8548.10,
HTSUS, §54.5(a)(2), Customs
Regulations, must be amended to
include these exemptions. The
amendment rectifies the omission of
these exemptions.

Inapplicability of Public Notice and
Comment and Delayed Effective Date
Requirements, the Regulatory
Flexibility Act, and Executive Order
12866

Inasmuch as this amendment merely
conforms the Customs Regulations to
existing law as noted above, pursuant to
5 U.S.C. 553(b)(B), notice and public

procedure thereon are unnecessary and
pursuant to 5 U.S.C. 553(d)(3), a delayed
effective date is not required. Since this
document is not subject to the notice
and public procedure requirements of 5
U.S.C. 553, it is not subject to the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.). This
amendment does not meet the criteria
for a “‘significant regulatory action” as
defined in E.O. 12866.

Drafting Information

The principal author of this document
was Janet L. Johnson, Regulations
Branch, Office of Regulations and
Rulings, U.S. Customs Service.
However, personnel from other offices
participated in its development.

List of Subjects in 19 CFR Part 54

Customs duties and inspection,
Metals, Reporting and recordkeeping
requirements.

Amendment to the Regulations

Part 54, Customs Regulations (19 CFR
Part 54), is amended as set forth below.

PART 54—CERTAIN IMPORTATIONS
TEMPORARILY FREE OF DUTY

1. The general authority citation for
part 54 is revised to read as follows:

Authority: 19 U.S.C. 66, 1202 (General
Note 20, Section XV, Note 5, Harmonized

Tariff Schedule of the United States), 1623,
1624.

2. Section 54.5 is amended by revising
paragraph (a)(2) to read as follows:

§54.5 Scope of exemptions; nondeposit of
estimated duty.

(a***

(2) Metal-bearing materials provided
for in section VI, Chapter 26 or
subheading 8548.10, HTSUS; or
* * * * *

Douglas M. Browning,
Acting Commissioner of Customs.

Approved: December 5, 1997.

Dennis M. O’Connell,

Acting Deputy Assistant Secretary of the
Treasury.
[FR Doc. 97-33855 Filed 12-30-97; 8:45 am]

BILLING CODE 4820-02-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8749]

RIN 1545-AU34
Qualified Small Business Stock

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the 50-percent
exclusion for gain from certain small
business stock. The final regulations
reflect changes to the law made by the
Omnibus Budget Reconciliation Act of
1993 and provide guidance to the
issuers and owners of the stock of
certain small businesses.

DATES: This regulation is effective
December 31, 1997. For dates of
applicability of these regulations, see
§1.1202-2(g).

FOR FURTHER INFORMATION CONTACT:
Catherine A. Prohofsky of the Office of
the Assistant Chief Counsel (Income Tax
and Accounting) at 202—622-4930 (not
a toll-free call).

SUPPLEMENTARY INFORMATION:
Background

Section 1202 of the Internal Revenue
Code allows a taxpayer (other than a
corporation) to exclude 50 percent of
certain gain from the sale or exchange
of qualified small business stock held
for more than 5 years. This document
contains amendments to the Income Tax
Regulations (26 CFR part 1) that provide
guidance relating to the effect of
redemptions on the availability of this
exclusion.

On June 6, 1996, the Federal Register
published a notice of proposed
rulemaking (IA-26-94), 61 FR 28821,
relating to the effect of certain
redemptions on the 50-percent
exclusion of gain from the sale or
exchange of qualified small business
stock under section 1202. The proposed
regulations provide that these
redemptions are disregarded in
determining whether the anti-churning
rules of section 1202(c) are violated.

Four comments responding to this
notice were received. A public hearing
was held on October 3, 1996. After
consideration of the comments, the
proposed regulations under section
1202 are adopted as modified by this
Treasury decision.
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Summary of Comments and
Modifications

The notice of proposed rulemaking
requested comments on how to
determine when an independent
contractor has terminated services. One
commentator suggested that the
determination of whether services of an
independent contractor were terminated
should be based on all the facts and
circumstances, with termination
conclusively presumed if no further
services were provided for six months.
The IRS and Treasury Department have
not adopted this suggestion, but are
continuing to study this issue and
request additional comments.

Commentators suggested an
additional exception for all redemptions
occurring in the ordinary course of
business or for legitimate business
reasons. The final regulations do not
incorporate this suggestion. The
exceptions in the final regulations relate
to redemptions that are incident to
certain events affecting a shareholder.
Because of the extraordinary nature of
these events and the fact that they are
generally not within the control of the
issuing corporation, the exceptions are
unlikely to lead to avoidance of the
requirement that qualified small
business stock be purchased at original
issue. The IRS and Treasury are
concerned, however, that a much
broader exception for redemptions that
arise out of the ordinary business needs
and purposes of the issuing corporation,
and are not incident to extraordinary
events affecting its shareholders, would
be much more likely to undermine the
original issue requirement.

Two commentators requested that the
final regulations be effective for stock
purchases by an issuing corporation at
any time after August 10, 1993. The
effective date has been modified in
response to this suggestion. The final
regulations will apply to stock issued
after August 10, 1993. Thus, regardless
of the date on which a redemption
occurs (or on which the redeemed stock
was issued) the redemption is treated as
provided in the final regulations for
purposes of determining whether stock
issued after August 10, 1993, is
qualified small business stock.

The Chief Counsel for Advocacy of
the Small Business Administration
recommended the inclusion of an
exception for redemptions occurring in
connection with the divorce of a
shareholder. This suggestion has been
adopted. The final regulations provide
that redemptions of stock occurring
incident to the divorce of a shareholder
are disregarded in determining whether

redemptions exceed de minimis
amounts.

The Chief Counsel for Advocacy also
requested that the IRS and Treasury
Department analyze the current use of
section 1202. No exclusion under
section 1202 can be claimed until 1998
because stock must be issued after
August 10, 1993, to be qualified small
business stock, and must be held for
more than 5 years to qualify for the
exclusion. Thus, the available tax return
data do not provide the information
necessary to analyze the current use of
section 1202.

Minor clarifying changes in the
regulatory language have also been
made.

Special Analyses

It has been determined that this
Treasury Decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C chapter 5) does not apply to these
regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
preceding these final regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Catherine A. Prohofsky,
Office of the Assistant Chief Counsel
(Income Tax and Accounting). However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding an entry
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * * Section

1.1202-2 is also issued under 26 U.S.C.
1202(k). * * *

Par. 2. Sections 1.1202-0 and 1.1202—
2 are added to read as follows:

§1.1202-0 Table of contents.

This section lists the major captions
that appear in the regulations under
§1.1202-2.

§1.1202-2 Qualified small business stock;

effect of redemptions.

(a) Redemptions from taxpayer or related
person.

(1) In general.

(2) De minimis amount.

(b) Significant redemptions.

(1) In general.

(2) De minimis amount.

(c) Transfers by shareholders in connection
with the performance of services not
treated as purchases.

(d) Exceptions for termination of services,
death, disability or mental
incompetency, or divorce.

(1) Termination of services.

(2) Death.

(3) Disability or mental incompetency.

(4) Divorce.

(e) Effective date.

§1.1202-2 Qualified small business stock;
effect of redemptions.

(a) Redemptions from taxpayer or
related person—(1) In general. Stock
acquired by a taxpayer is not qualified
small business stock if, in one or more
purchases during the 4-year period
beginning on the date 2 years before the
issuance of the stock, the issuing
corporation purchases (directly or
indirectly) more than a de minimis
amount of its stock from the taxpayer or
from a person related (within the
meaning of section 267(b) or 707(b)) to
the taxpayer.

(2) De minimis amount. For purposes
of this paragraph (a), stock acquired
from the taxpayer or a related person
exceeds a de minimis amount only if the
aggregate amount paid for the stock
exceeds $10,000 and more than 2
percent of the stock held by the taxpayer
and related persons is acquired. The
following rules apply for purposes of
determining whether the 2-percent limit
is exceeded. The percentage of stock
acquired in any single purchase is
determined by dividing the stock’s
value (as of the time of purchase) by the
value (as of the time of purchase) of all
stock held (directly or indirectly) by the
taxpayer and related persons
immediately before the purchase. The
percentage of stock acquired in multiple
purchases is the sum of the percentages
determined for each separate purchase.

(b) Significant redemptions—(1) In
general. Stock is not qualified small
business stock if, in one or more
purchases during the 2-year period
beginning on the date 1 year before the
issuance of the stock, the issuing
corporation purchases more than a de
minimis amount of its stock and the
purchased stock has an aggregate value
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(as of the time of the respective
purchases) exceeding 5 percent of the
aggregate value of all of the issuing
corporation’s stock as of the beginning
of such 2-year period.

(2) De minimis amount. For purposes
of this paragraph (b), stock exceeds a de
minimis amount only if the aggregate
amount paid for the stock exceeds
$10,000 and more than 2 percent of all
outstanding stock is purchased. The
following rules apply for purposes of
determining whether the 2-percent limit
is exceeded. The percentage of the stock
acquired in any single purchase is
determined by dividing the stock’s
value (as of the time of purchase) by the
value (as of the time of purchase) of all
stock outstanding immediately before
the purchase. The percentage of stock
acquired in multiple purchases is the
sum of the percentages determined for
each separate purchase.

(c) Transfers by shareholders in
connection with the performance of
services not treated as purchases. A
transfer of stock by a shareholder to an
employee or independent contractor (or
to a beneficiary of an employee or
independent contractor) is not treated as
a purchase of the stock by the issuing
corporation for purposes of this section
even if the stock is treated as having
first been transferred to the corporation
under §81.83-6(d)(1) (relating to
transfers by shareholders to employees
or independent contractors).

(d) Exceptions for termination of
services, death, disability or mental
incompetency, or divorce. A stock
purchase is disregarded if the stock is
acquired in the following
circumstances:

(1) Termination of services—(i)
Employees and directors. The stock was
acquired by the seller in connection
with the performance of services as an
employee or director and the stock is
purchased from the seller incident to
the seller’s retirement or other bona fide
termination of such services;

(i) Independent contractors.
[Reserved];

(2) Death. Prior to a decedent’s death,
the stock (or an option to acquire the
stock) was held by the decedent or the
decedent’s spouse (or by both), by the
decedent and joint tenant, or by a trust
revocable by the decedent or the
decedent’s spouse (or by both), and—

(i) The stock is purchased from the
decedent’s estate, beneficiary (whether
by bequest or lifetime gift), heir,
surviving joint tenant, or surviving
spouse, or from a trust established by
the decedent or decedent’s spouse; and

(ii) The stock is purchased within 3
years and 9 months from the date of the
decedent’s death;

(3) Disability or mental incompetency.
The stock is purchased incident to the
disability or mental incompetency of the
selling shareholder; or

(4) Divorce. The stock is purchased
incident to the divorce (within the
meaning of section 1041(c)) of the
selling shareholder.

(e) Effective date. This section applies
to stock issued after August 10, 1993.

Approved: December 22, 1997.
Michael P. Dolan,
Deputy Commissioner of Internal Revenue.
Donald C. Lubick,
Acting Assistant Secretary of the Treasury.
[FR Doc. 97-33987 Filed 12—-30-97; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1, 301, 601, and 602
[TD 8742]
RIN 1545-AU42 and 1545-AV20

Requirements Respecting the
Adoption or Change of Accounting
Method; Extensions of Time To Make
Elections

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations providing the procedures for
requesting an extension of time to make
certain elections under the Internal
Revenue Code. In addition, the
regulations provide the standards that
the Commissioner will use in
determining whether to grant taxpayers
extensions of time to make certain
elections including changes in
accounting method and accounting
period. The regulations also set forth the
time for filing a Form 3115, Application
for Change in Accounting Method, with
the Commissioner. The regulations
affect taxpayers requesting an extension
of time to make certain elections and
taxpayers requesting to change their
method of accounting for federal income
tax purposes.

DATES: These regulations are effective
December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Cheryl Lynn Oseekey, (202) 622—-4970
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the

Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-1488. Responses
to this collection of information are
required to obtain an extension of time
to make an election.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated annual burden per
respondent is 10 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to this
collection of information must be
retained as long as their contents may be
material in the administration of any
internal revenue law. Generally, tax
returns and tax return information are
confidential, as required by 26 U.S.C.
6103.

Background

On June 27, 1996, temporary
regulations relating to the standards the
Commissioner will use to grant
taxpayers extensions of time to make
certain elections were published in the
Federal Register (TD 8680, 61 FR
33365), and cross-referenced to a notice
of proposed rulemaking published in
the Federal Register on the same date
(61 FR 33408). The regulations,
§§301.9100-1T through 301.9100-3T,
provide an automatic 6-month extension
from the due date of the return
excluding extensions to make statutory
and regulatory elections whose due
dates are the due date of the return or
the due date of the return including
extensions. The regulations also provide
an automatic 12-month extension of
time to make certain regulatory
elections. For regulatory elections not
eligible for the automatic extensions of
time, the regulations provide the
standards the Commissioner will use to
determine whether to grant an extension
of time to make the election. A public
hearing on the regulations was held on
October 30, 1996.

On May 15, 1997, temporary
regulations setting forth the time for
requesting a change in accounting
method and the standards the
Commissioner will use to grant an
extension of time to request a change in
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accounting method were published in
the Federal Register (TD 8719, 62 FR
26740), and cross-referenced to a notice
of proposed rulemaking published in
the Federal Register on the same date
(62 FR 26755). On May 27, 1997,
corrections to TD 8719 were published
in the Federal Register (62 FR 28630).
The regulations extend the time for
filing a Form 3115, Application for
Change in Accounting Method,
pursuant to §8 1.446-1(e)(3)(i) and
601.204(b) by allowing a taxpayer to file
its Form 3115 with the Commissioner
anytime during the taxable year in
which the taxpayer desires to make the
change in method of accounting. The
regulations also revised §§301.9100-1T
and 301.9100-3T to provide that an
extension of time to file a Form 3115
beyond the year provided in the
regulations will be granted only in
unusual and compelling circumstances.
No public hearing on the regulations
was requested or held.

One comment responding to the
notice of proposed rulemaking
published in the Federal Register on
June 27, 1996 (61 FR 33408) was
received. No comments responding to
the notice of proposed rulemaking
published in the Federal Register on
May 15, 1997 (62 FR 26755) were
received. After consideration of the
comment received, the regulations are
adopted as modified by this Treasury
decision.

Public Comment

The commentator recommended
several modifications to the regulations
prior to their adoption as final
regulations.

The commentator suggested that a
request for extension of time to make an
election should not be denied on the
basis that the taxpayer fails to qualify
for the underlying election. The
commentator noted that the regulations
provide that the granting of § 301.9100
relief is not a determination that the
taxpayer is otherwise eligible to make
the election. This suggested
modification has not been adopted. The
IRS and the Treasury Department
believe it is in the interest of sound tax
administration to deny §301.9100 relief
when it becomes apparent in
considering the request for an extension
of time that the taxpayer is not
otherwise eligible to make the election.
This ensures that the resources of the
IRS are brought to bear in the resolution
of the issue regarding eligibility at the
earliest stage of the administrative
process.

The commentator recommended that
an extension of time to make an election
be made available even when alternative

relief is provided by a statute, a
regulation published in the Federal
Register, or a revenue ruling, revenue
procedure, notice, or announcement
published in the Internal Revenue
Bulletin. This suggested modification
has not been adopted. The IRS and the
Treasury Department want to retain the
ability to tailor relief for specific
elections.

The commentator recommended
measuring the 12-month automatic
extension for eligible regulatory
elections whose deadlines are the due
date of the return or the due date of the
return including extensions from the
extended due date when the taxpayer
has obtained an extension. This
suggested modification has been
adopted. The commentator also
recommended that the automatic 6-
month extension for statutory and
regulatory elections be available even
when the return for the year of the
election was not timely filed. This
suggested modification has not been
adopted.

The commentator recommended that
the regulations not provide that the
interests of the Government are
ordinarily prejudiced if the taxable year
in which the regulatory election should
have been made or any affected taxable
years are closed by the period of
limitations on assessment. This
suggested modification was not
adopted. There are two policies that
must be balanced in formulating the
standards for § 301.9100 relief. The first
is the policy of promoting efficient tax
administration by providing limited
time periods for taxpayers to choose
among alterative tax treatments and
encouraging prompt tax reporting. The
second is the policy of permitting
taxpayers that are in reasonable
compliance with the tax laws to
minimize their tax liability by collecting
from them only the amount of tax they
would have paid if they had been fully
informed and well advised. The IRS and
the Treasury Department believe that
the regulation achieves an appropriate
balance between these policies.
Furthermore, the language of the
regulation does not foreclose in all
circumstances consideration of whether
the interests of the Government will not
be prejudiced.

The commentator questioned the
special rules for accounting method and
accounting period regulatory elections.
The regulations provide limited relief
for accounting methods or periods
subject to advance written consent from
the Commissioner ordinarily not to
exceed 90 days from the deadline for
filing the Form 3115, Application for
Change in Accounting Method, or the

Form 1128, Application to Adopt,
Change, or Retain a Tax Year. The
commentator suggested that the 90-day
period be extended. The regulations
published in the Federal Register on
May 15, 1997 (TD 8719, 62 FR 26740)
and corrected on May 27, 1997 (62 FR
28630) effectively extended the 90-day
period for accounting methods by
allowing the Form 3115 to be filed
anytime during the taxable year in
which the taxpayer desires to make the
change in method of accounting. This
rule is incorporated into the final
regulations. However, a similar
amendment was not made in regard to
accounting period elections because
extending the 90-day period would
delay the filing of the short period
return and result in less efficient tax
administration.

The commentator recommended that
the special rules for other accounting
method regulatory elections be modified
by eliminating the rule that, ordinarily,
the interests of the Government are
deemed to be prejudiced when the
election requires an adjustment under
section 481(a). This suggested
modification was not adopted. The IRS
and the Treasury Department believe it
is in the interest of sound tax
administration to generally preclude
taxpayers from requesting, or otherwise
making, a retroactive change in an
adopted method of accounting, whether
the change is from a permissible or
impermissible method. See generally,
Rev. Rul. 90-38 (1990-1 C.B. 57). In
considering an exception, the IRS and
the Treasury Department believe that
§301.9100 relief is most appropriate for
accounting method elections that relate
to nonrecurring transactions. These
elections are generally made on a cut-off
basis and a missed election would
preclude accounting for a transaction in
the year of the missed election under
the elective method. In contrast,
accounting method elections subject to
section 481(a) generally will provide the
benefit of the elective method for a
transaction in the year of the missed
election through an adjustment under
section 481(a).

The commentator suggested that the
regulations clarify when taxpayers may
obtain an extension of time to file a
request to change an accounting method
or an accounting period under an
unusual and compelling circumstances
standard. This suggested modification
was not adopted. What are unusual and
compelling circumstances must be
decided on a case-by-case basis in light
of all applicable facts and
circumstances.
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Effective Date

The rules relating to the time for filing
an application for change in accounting
method apply to Forms 3115 submitted
on or after December 31, 1997.

The rules relating to requests for an
extension of time apply to requests
submitted to the IRS on or after
December 31, 1997. The rules relating to
automatic extensions apply to elections
for which corrective action is taken on
or after December 31, 1997.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations.

Sections 1.446-1(e)(3)(i) and
601.204(b) in this regulation, originally
published in the Federal Register for
May 15, 1997 as a temporary regulation
and cross-reference notice of proposed
rulemaking, merely extend the time for
filing a Form 3115, Application for
Change in Accounting Method, with the
Commissioner and, therefore, do not
contain a new collection of information.
Sections 301.9100-2 and 301.9100-3 of
this regulation, originally published in
the Federal Register for June 27, 1996
as a temporary regulation and cross-
reference notice of proposed
rulemaking, contain a collection of
information. However, an initial
regulatory flexibility analysis was not
required because the regulations were
published within 90 days of the
enactment of Subtitle D of the Contract
with America Advancement Act of 1996
(Public Law 104-21, 110 Stat. 847, 868
(1996)). With respect to these final
regulations, it is hereby certified that the
collection of information in those
sections will not have a significant
economic impact on a substantial
number of small entities. This
certification is based on the fact that, on
average, no more than 500 requests for
an extension of time to make an election
are received on an annual basis.
Therefore, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required.

Pursuant to section 7805(f) of the
Internal Revenue Code, these
regulations were submitted to the Small
Business Administration for comment
on their impact on small business.

Drafting Information

The principal author of these
regulations is Cheryl Lynn Oseekey,

Office of Assistant Chief Counsel
(Income Tax and Accounting). However,
other personnel from the IRS and the
Treasury Department participated in
their development.

List of Subjects

26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

26 CFR Part 601

Administrative practice and
procedure, Freedom of information,
Reporting and recordkeeping
requirements, Taxes.

26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1, 301, 601,
and 602 are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805. * * *

§1.446-1 [Amended]

Par. 2. Section 1.446-1 is amended as
follows:

1. The first sentence of paragraph
(e)(3)(i) is amended by removing the
language “‘within 180 days after the
beginning of”” and adding “during” in
its place.

2. Paragraph (e)(3)(iii) is revised to
read as follows:

§1.446-1 General rule for methods of
accounting.
* * * * *

e * X *

(3) * X *

(iii) This paragraph (e)(3) applies to
Forms 3115 filed on or after December
31, 1997. For other Forms 3115, see
§1.446-1(e)(3) in effect prior to
December 31, 1997 (§1.446-1(e)(3) as
contained in the 26 CFR part 1 edition
revised as of April 1, 1997).

§1.446-1T [Removed]
Par. 3. Section 1.446-1T is removed.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 4. The authority citation for part
301 continues to read in part as follows:

Authority: 26 U.S.C. 7805. * * *

Par. 5. Section 301.9100-0 is added to
read as follows:

§301.9100-0 Outline of regulations.

This section lists the paragraphs in
§§301.9100-1 through 301.9100-3.

§301.9100-1 Extensions of time to make
elections.

(a) Introduction.

(b) Terms.

(c) General standards for relief.
(d) Exceptions.

(e) Effective dates.

§301.9100-2 Automatic extensions.

(a) Automatic 12-month extension.

(1) In general.

(2) Elections eligible for automatic 12-month
extension.

(b) Automatic 6-month extension.

(c) Corrective action.

(d) Procedural requirements.

(e) Examples.

§301.9100-3 Other extensions.

(@) In general.

(b) Reasonable action and good faith.

(1) In general.

(2) Reasonable reliance on a qualified tax
professional.

(3) Taxpayer deemed to have not acted
reasonably or in good faith.

(c) Prejudice to the interests of the
Government.

(1) In general.

(i) Lower tax liability.

(ii) Closed years.

(2) Special rules for accounting method
regulatory elections.

(3) Special rules for accounting period
regulatory elections.

(d) Effect of amended returns.

(1) Second examination under section
7605(b).

(2) Suspension of the period of limitations
under section 6501(a).

(e) Procedural requirements.

(1) In general.

(2) Affidavit and declaration from taxpayer.

(3) Affidavits and declarations from other
parties.

(4) Other information.

(5) Filing instructions.

(f) Examples.

Par. 6. Section 301.9100-1 is revised
to read as follows:

§301.9100-1 Extensions of time to make
elections.

(a) Introduction. The regulations
under this section and §8301.9100-2
and 301.9100-3 provide the standards
the Commissioner will use to determine
whether to grant an extension of time to
make a regulatory election. The
regulations under this section and
§301.9100-2 also provide an automatic
extension of time to make certain
statutory elections. An extension of time
is available for elections that a taxpayer
is otherwise eligible to make. However,
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the granting of an extension of time is
not a determination that the taxpayer is
otherwise eligible to make the election.
Section 301.9100-2 provides automatic
extensions of time for making regulatory
and statutory elections when the
deadline for making the election is the
due date of the return or the due date

of the return including extensions.
Section 301.9100-3 provides extensions
of time for making regulatory elections
that do not meet the requirements of
§301.9100-2.

(b) Terms. The following terms have
the meanings provided below—

Election includes an application for
relief in respect of tax; a request to
adopt, change, or retain an accounting
method or accounting period; but does
not include an application for an
extension of time for filing a return
under section 6081.

Regulatory election means an election
whose due date is prescribed by a
regulation published in the Federal
Register, or a revenue ruling, revenue
procedure, notice, or announcement
published in the Internal Revenue
Bulletin (see §601.601(d)(2) of this
chapter).

Statutory election means an election
whose due date is prescribed by statute.
Taxpayer means any person within

the meaning of section 7701(a)(1).

(c) General standards for relief. The
Commissioner in exercising the
Commissioner’s discretion may grant a
reasonable extension of time under the
rules set forth in §8301.9100-2 and
301.9100-3 to make a regulatory
election, or a statutory election (but no
more than 6 months except in the case
of a taxpayer who is abroad), under all
subtitles of the Internal Revenue Code
except subtitles E, G, H, and I.

(d) Exceptions. Notwithstanding the
provisions of paragraph (c) of this
section, an extension of time will not be
granted—

(1) For elections under section
4980A(f)(5); or

(2) For elections that are expressly
excepted from relief or where
alternative relief is provided by a
statute, a regulation published in the
Federal Register, or a revenue ruling,
revenue procedure, notice, or
announcement published in the Internal
Revenue Bulletin (see §601.601(d)(2) of
this chapter).

(e) Effective dates. In general, this
section and §8 301.9100-2 and
301.9100-3 apply to all requests for an
extension of time submitted to the
Internal Revenue Service (IRS) on or
after December 31, 1997. However, the
automatic 12-month and 6-month
extensions provided in §301.9100-2
apply to elections for which corrective

action is taken on or after December 31,
1997. For other requests for an
extension of time, see §§301.9100-1T
through 301.9100-3T in effect prior to
December 31, 1997 (88 301.9100-1T
through 301.9100-3T as contained in
the 26 CFR part 1 edition revised as of
April 1, 1997).

Par. 7. Sections 301.9100-2 and

301.9100-3 are added to read as follows:

§301.9100-2 Automatic extensions.

(a) Automatic 12-month extension—
(1) In general. An automatic extension
of 12 months from the due date for
making a regulatory election is granted
to make elections described in
paragraph (a)(2) of this section provided
the taxpayer takes corrective action as
defined in paragraph (c) of this section
within that 12-month extension period.
For purposes of this paragraph (a), the
due date for making a regulatory
election is the extended due date of the
return if the due date of the election is
the due date of the return or the due
date of the return including extensions
and the taxpayer has obtained an
extension of time to file the return. This
extension is available regardless of
whether the taxpayer timely filed its
return for the year the election should
have been made.

(2) Elections eligible for automatic 12-
month extension. The following
regulatory elections are eligible for the
automatic 12-month extension
described in paragraph (a)(1) of this
section—

(i) The election to use other than the
required taxable year under section 444;

(ii) The election to use the last-in,
first-out (LIFO) inventory method under
section 472;

(iii) The 15-month rule for filing an
exemption application for a section
501(c)(9), 501(c)(17), or 501(c)(20)
organization under section 505;

(iv) The 15-month rule for filing an
exemption application for a section
501(c)(3) organization under section
508;

(v) The election to be treated as a
homeowners association under section
528;

(vi) The election to adjust basis on
partnership transfers and distributions
under section 754;

(vii) The estate tax election to
specially value qualified real property
(where the Internal Revenue Service
(IRS) has not yet begun an examination
of the filed return) under section
2032A(d)(1);

(viii) The chapter 14 gift tax election
to treat a qualified payment right as
other than a qualified payment under
section 2701(c)(3)(C)(i); and

(ix) The chapter 14 gift tax election to
treat any distribution right as a qualified
payment under section 2701(c)(3)(C)(ii).

(b) Automatic 6-month extension. An
automatic extension of 6 months from
the due date of a return excluding
extensions is granted to make regulatory
or statutory elections whose due dates
are the due date of the return or the due
date of the return including extensions
provided the taxpayer timely filed its
return for the year the election should
have been made and the taxpayer takes
corrective action as defined in
paragraph (c) of this section within that
6-month extension period. This
paragraph (b) does not apply to
regulatory or statutory elections that
must be made by the due date of the
return excluding extensions.

(c) Corrective action. For purposes of
this section, corrective action means
taking the steps required to file the
election in accordance with the statute
or the regulation published in the
Federal Register, or the revenue ruling,
revenue procedure, notice, or
announcement published in the Internal
Revenue Bulletin (see §601.601(d)(2) of
this chapter). For those elections
required to be filed with a return,
corrective action includes filing an
original or an amended return for the
year the regulatory or statutory election
should have been made and attaching
the appropriate form or statement for
making the election. Taxpayers who
make an election under an automatic
extension (and all taxpayers whose tax
liability would be affected by the
election) must file their return in a
manner that is consistent with the
election and comply with all other
requirements for making the election for
the year the election should have been
made and for all affected years;
otherwise, the IRS may invalidate the
election.

(d) Procedural requirements. Any
return, statement of election, or other
form of filing that must be made to
obtain an automatic extension must
provide the following statement at the
top of the document: “FILED
PURSUANT TO §301.9100-2". Any
filing made to obtain an automatic
extension must be sent to the same
address that the filing to make the
election would have been sent had the
filing been timely made. No request for
a letter ruling is required to obtain an
automatic extension. Accordingly, user
fees do not apply to taxpayers taking
corrective action to obtain an automatic
extension.

(e) Examples. The following examples
illustrate the provisions of this section:
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Example 1. Automatic 12-month extension.
Taxpayer A fails to make an election
described in paragraph (a)(2) of this section
when filing A’s 1997 income tax return on
March 16, 1998, the due date of the return.
This election does not affect the tax liability
of any other taxpayer. The applicable
regulation requires that the election be made
by attaching the appropriate form to a timely
filed return including extensions. In
accordance with paragraphs (a) and (c) of this
section, A may make the regulatory election
by taking the corrective action of filing an
amended return with the appropriate form by
March 15, 1999 (12 months from the March
16, 1998 due date of the return). If A obtained
a 6-month extension to file its 1997 income
tax return, A may make the regulatory
election by taking the corrective action of
filing an amended return with the
appropriate form by September 15, 1999 (12
months from the September 15, 1998
extended due date of the return).

Example 2. Automatic 6-month extension.
Taxpayer B fails to make an election not
described in paragraph (a)(2) of this section
when filing B’s 1997 income tax return on
March 16, 1998, the due date of the return.
This election does not affect the tax liability
of any other taxpayer. The applicable
regulation requires that the election be made
by attaching the appropriate form to a timely
filed return including extensions. In
accordance with paragraphs (b) and (c) of this
section, B may make the regulatory election
by taking the corrective action of filing an
amended return with the appropriate form by
September 15, 1998 (6 months from the
March 16, 1998 due date of the return).

§301.9100-3 Other extensions.

(a) In general. Requests for extensions
of time for regulatory elections that do
not meet the requirements of
§301.9100-2 must be made under the
rules of this section. Requests for relief
subject to this section will be granted
when the taxpayer provides the
evidence (including affidavits described
in paragraph (e) of this section) to
establish to the satisfaction of the
Commissioner that the taxpayer acted
reasonably and in good faith, and the
grant of relief will not prejudice the
interests of the Government.

(b) Reasonable action and good
faith—(1) In general. Except as provided
in paragraphs (b)(3)(i) through (iii) of
this section, a taxpayer is deemed to
have acted reasonably and in good faith
if the taxpayer—

(i) Requests relief under this section
before the failure to make the regulatory
election is discovered by the Internal
Revenue Service (IRS);

(ii) Failed to make the election
because of intervening events beyond
the taxpayer’s control;

(iii) Failed to make the election
because, after exercising reasonable
diligence (taking into account the
taxpayer’s experience and the
complexity of the return or issue), the

taxpayer was unaware of the necessity
for the election;

(iv) Reasonably relied on the written
advice of the Internal Revenue Service
(IRS); or

(v) Reasonably relied on a qualified
tax professional, including a tax
professional employed by the taxpayer,
and the tax professional failed to make,
or advise the taxpayer to make, the
election.

(2) Reasonable reliance on a qualified
tax professional. For purposes of this
paragraph (b), a taxpayer will not be
considered to have reasonably relied on
a qualified tax professional if the
taxpayer knew or should have known
that the professional was not—

(i) Competent to render advice on the
regulatory election; or

(i) Aware of all relevant facts.

(3) Taxpayer deemed to have not
acted reasonably or in good faith. For
purposes of this paragraph (b), a
taxpayer is deemed to have not acted
reasonably and in good faith if the
taxpayer—

(i) Seeks to alter a return position for
which an accuracy-related penalty has
been or could be imposed under section
6662 at the time the taxpayer requests
relief (taking into account any qualified
amended return filed within the
meaning of § 1.6664—-2(c)(3) of this
chapter) and the new position requires
or permits a regulatory election for
which relief is requested;

(i) Was informed in all material
respects of the required election and
related tax consequences, but chose not
to file the election; or

(iii) Uses hindsight in requesting
relief. If specific facts have changed
since the due date for making the
election that make the election
advantageous to a taxpayer, the IRS will
not ordinarily grant relief. In such a
case, the IRS will grant relief only when
the taxpayer provides strong proof that
the taxpayer’s decision to seek relief did
not involve hindsight.

(c) Prejudice to the interests of the
Government—(1) In general. The
Commissioner will grant a reasonable
extension of time to make a regulatory
election only when the interests of the
Government will not be prejudiced by
the granting of relief. This paragraph (c)
provides the standards the
Commissioner will use to determine
when the interests of the Government
are prejudiced.

(i) Lower tax liability. The interests of
the Government are prejudiced if
granting relief would result in a
taxpayer having a lower tax liability in
the aggregate for all taxable years
affected by the election than the
taxpayer would have had if the election

had been timely made (taking into
account the time value of money).
Similarly, if the tax consequences of
more than one taxpayer are affected by
the election, the Government’s interests
are prejudiced if extending the time for
making the election may result in the
affected taxpayers, in the aggregate,
having a lower tax liability than if the
election had been timely made.

(ii) Closed years. The interests of the
Government are ordinarily prejudiced if
the taxable year in which the regulatory
election should have been made or any
taxable years that would have been
affected by the election had it been
timely made are closed by the period of
limitations on assessment under section
6501(a) before the taxpayer’s receipt of
a ruling granting relief under this
section. The IRS may condition a grant
of relief on the taxpayer providing the
IRS with a statement from an
independent auditor (other than an
auditor providing an affidavit pursuant
to paragraph (e)(3) of this section)
certifying that the interests of the
Government are not prejudiced under
the standards set forth in paragraph
(c)(2)(i) of this section.

(2) Special rules for accounting
method regulatory elections. The
interests of the Government are deemed
to be prejudiced except in unusual and
compelling circumstances if the
accounting method regulatory election
for which relief is requested—

(i) Is subject to the procedure
described in §1.446-1(e)(3)(i) of this
chapter (requiring the advance written
consent of the Commissioner);

(ii) Requires an adjustment under
section 481(a) (or would require an
adjustment under section 481(a) if the
taxpayer changed to the method of
accounting for which relief is requested
in a taxable year subsequent to the
taxable year the election should have
been made);

(iii) Would permit a change from an
impermissible method of accounting
that is an issue under consideration by
examination, an appeals office, or a
federal court and the change would
provide a more favorable method or
more favorable terms and conditions
than if the change were made as part of
an examination; or

(iv) Provides a more favorable method
of accounting or more favorable terms
and conditions if the election is made
by a certain date or taxable year.

(3) Special rules for accounting period
regulatory elections. The interests of the
Government are deemed to be
prejudiced except in unusual and
compelling circumstances if an election
is an accounting period regulatory
election (other than the election to use
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other than the required taxable year
under section 444) and the request for
relief is filed more than 90 days after the
due date for filing the Form 1128,
Application to Adopt, Change, or Retain
a Tax Year (or other required statement).

(d) Effect of amended returns—(1)
Second examination under section
7605(b). Taxpayers requesting and
receiving an extension of time under
this section waive any objections to a
second examination under section
7605(b) for the issue(s) that is the
subject of the relief request and any
correlative adjustments.

(2) Suspension of the period of
limitations under section 6501(a). A
request for relief under this section does
not suspend the period of limitations on
assessment under section 6501(a). Thus,
for relief to be granted, the IRS may
require the taxpayer to consent under
section 6501(c)(4) to an extension of the
period of limitations on assessment for
the taxable year in which the regulatory
election should have been made and
any taxable years that would have been
affected by the election had it been
timely made.

(e) Procedural requirements—(1) In
general. Requests for relief under this
section must provide evidence that
satisfies the requirements in paragraphs
(b) and (c) of this section, and must
provide additional information as
required by this paragraph (e).

(2) Affidavit and declaration from
taxpayer. The taxpayer, or the
individual who acts on behalf of the
taxpayer with respect to tax matters,
must submit a detailed affidavit
describing the events that led to the
failure to make a valid regulatory
election and to the discovery of the
failure. When the taxpayer relied on a
qualified tax professional for advice, the
taxpayer’s affidavit must describe the
engagement and responsibilities of the
professional as well as the extent to
which the taxpayer relied on the
professional. The affidavit must be
accompanied by a dated declaration,
signed by the taxpayer, which states:
“Under penalties of perjury, | declare
that | have examined this request,
including accompanying documents,
and, to the best of my knowledge and
belief, the request contains all the
relevant facts relating to the request, and
such facts are true, correct, and
complete.” The individual who signs for
an entity must have personal knowledge
of the facts and circumstances at issue.

(3) Affidavits and declarations from
other parties. The taxpayer must submit
detailed affidavits from the individuals
having knowledge or information about
the events that led to the failure to make
a valid regulatory election and to the

discovery of the failure. These
individuals must include the taxpayer’s
return preparer, any individual
(including an employee of the taxpayer)
who made a substantial contribution to
the preparation of the return, and any
accountant or attorney, knowledgeable
in tax matters, who advised the taxpayer
with regard to the election. An affidavit
must describe the engagement and
responsibilities of the individual as well
as the advice that the individual
provided to the taxpayer. Each affidavit
must include the name, current address,
and taxpayer identification number of
the individual, and be accompanied by
a dated declaration, signed by the
individual, which states: “Under
penalties of perjury, | declare that | have
examined this request, including
accompanying documents, and, to the
best of my knowledge and belief, the
request contains all the relevant facts
relating to the request, and such facts
are true, correct, and complete.”

(4) Other information. The request for
relief filed under this section must also
contain the following information—

(i) The taxpayer must state whether
the taxpayer’s return(s) for the taxable
year in which the regulatory election
should have been made or any taxable
years that would have been affected by
the election had it been timely made is
being examined by a district director, or
is being considered by an appeals office
or a federal court. The taxpayer must
notify the IRS office considering the
request for relief if the IRS starts an
examination of any such return while
the taxpayer’s request for relief is
pending;

(ii) The taxpayer must state when the
applicable return, form, or statement
used to make the election was required
to be filed and when it was actually
filed;

(iii) The taxpayer must submit a copy
of any documents that refer to the
election;

(iv) When requested, the taxpayer
must submit a copy of the taxpayer’s
return for any taxable year for which the
taxpayer requests an extension of time
to make the election and any return
affected by the election; and

(v) When applicable, the taxpayer
must submit a copy of the returns of
other taxpayers affected by the election.

(5) Filing instructions. A request for
relief under this section is a request for
a letter ruling. Requests for relief should
be submitted in accordance with the
applicable procedures for requests for a
letter ruling and must be accompanied
by the applicable user fee.

(f) Examples. The following examples
illustrate the provisions of this section:

Example 1. Taxpayer discovers own error.
Taxpayer A prepares A’s 1997 income tax
return. A is unaware that a particular
regulatory election is available to report a
transaction in a particular manner. A files the
1997 return without making the election and
reporting the transaction in a different
manner. In 1999, A hires a qualified tax
professional to prepare A’s 1999 return. The
professional discovers that A did not make
the election. A promptly files for relief in
accordance with this section. Assume
paragraphs (b)(3) (i) through (iii) of this
section do not apply. Under paragraph
(b)(1)(i) of this section, A is deemed to have
acted reasonably and in good faith because A
requested relief before the failure to make the
regulatory election was discovered by the
IRS.

Example 2. Reliance on qualified tax
professional. Taxpayer B hires a qualified tax
professional to advise B on preparing B’s
1997 income tax return. The professional was
competent to render advice on the election
and B provided the professional with all the
relevant facts. The professional fails to advise
B that a regulatory election is necessary in
order for B to report income on B’s 1997
return in a particular manner. Nevertheless,
B reports this income in a manner that is
consistent with having made the election. In
2000, during the examination of the 1997
return by the IRS, the examining agent
discovers that the election has not been filed.
B promptly files for relief in accordance with
this section, including attaching an affidavit
from B’s professional stating that the
professional failed to advise B that the
election was necessary. Assume paragraphs
(b)(3) (i) through (iii) of this section do not
apply. Under paragraph (b)(1)(v) of this
section, B is deemed to have acted reasonably
and in good faith because B reasonably relied
on a qualified tax professional and the tax
professional failed to advise B to make the
election.

Example 3. Accuracy-related penalty.
Taxpayer C reports income on its 1997
income tax return in a manner that is
contrary to a regulatory provision. In 2000,
during the examination of the 1997 return,
the IRS raises an issue regarding the
reporting of this income on C’s return and
asserts the accuracy-related penalty under
section 6662. C requests relief under this
section to elect an alternative method of
reporting the income. Under paragraph
(b)(3)(i) of this section, C is deemed to have
not acted reasonably and in good faith
because C seeks to alter a return position for
which an accuracy-related penalty could be
imposed under section 6662.

Example 4. Election not requiring
adjustment under section 481(a). Taxpayer D
prepares D’s 1997 income tax return. D is
unaware that a particular accounting method
regulatory election is available. D files D’s
1997 return without making the election and
uses another permissible method of
accounting. The applicable regulation
provides that the election is made on a cut-
off basis (without an adjustment under
section 481(a)). In 1998, D requests relief
under this section to make the election under
the regulation. If D were granted an extension
of time to make the election, D would pay no
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less tax than if the election had been timely
made. Assume that paragraphs (c)(2) (i), (iii),
and (iv) of this section do not apply. Under
paragraph (c)(2)(ii) of this section, the
interests of the Government are not deemed
to be prejudiced because the election does
not require an adjustment under section
481(a).

Example 5. Election requiring adjustment
under section 481(a). The facts are the same
as in Example 4 of this paragraph (f) except
that the applicable regulation provides that
the election requires an adjustment under
section 481(a). Under paragraph (c)(2)(ii) of
this section, the interests of the Government
are deemed to be prejudiced except in
unusual or compelling circumstances.

Example 6. Under examination by the IRS.
A regulation permits an automatic change in
method of accounting for an item on a cut-
off basis. Taxpayer E reports income on E’s
1997 income tax return using an
impermissible method of accounting for the
item. In 2000, during the examination of the
1997 return by the IRS, the examining agent
notifies E in writing that its method of
accounting for the item is an issue under
consideration. Any change from the
impermissible method made as part of an
examination is made with an adjustment
under section 481(a). E requests relief under
this section to make the change pursuant to
the regulation for 1997. The change on a cut-
off basis under the regulation would be more
favorable than if the change were made with
an adjustment under section 481(a) as part of
an examination. Under paragraph (c)(2)(iii) of
this section, the interests of the Government
are deemed to be prejudiced except in
unusual and compelling circumstances
because E seeks to change from an
impermissible method of accounting that is
an issue under consideration in the
examination on a basis that is more favorable
than if the change were made as part of an
examination.

§8301.9100-1T, 301.9100-2T, and 301.9100—
3T [Removed]

Par. 8. Sections 301.9100-1T,
301.9100-2T, and 301.9100-3T are
removed.

PART 601—STATEMENT OF
PROCEDURAL RULES

Par. 9. The authority citation for part
601 continues to read as follows:

Authority: 26 U.S.C. 301 and 552, unless
otherwise noted.

§601.204 [Amended]

Par. 10. Section 601.204 is amended
as follows:

1. In paragraph (b), the fourth
sentence is amended by removing the
language “within 180 days after the
beginning of”” and adding “during” in
its place.

2. In paragraph (b), the last sentence
is removed.

§601.204T [Removed]
Par. 11. Section 601.204T is removed.

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 12. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 13. Section 602.101(c) is
amended by removing the entries for
8§8301.9001-2T and 301.9001-3T, and

adding the following entry in numerical
order to the table to read as follows:

§602.101 OMB control numbers.

* * * * *
(C) * X *
. Current
CFR part or section where OMB con-
identified and described trol No.
* * * * *
301.9100-1 ...ccoovvieeeeeieiiee, 1545-1488
* * * * *

Michael P. Dolan,

Deputy Commissioner of Internal Revenue.
Approved: December 10, 1997.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.

[FR Doc. 97-33357 Filed 12—-30-97; 8:45 am]

BILLING CODE 4830-01-U

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 602

[TD 8746]

RIN 1545-AU09

Amortizable Bond Premium

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the federal
income tax treatment of bond premium
and bond issuance premium. The
regulations reflect changes to the law
made by the Tax Reform Act of 1986
and the Technical and Miscellaneous
Revenue Act of 1988. The regulations
will provide needed guidance to holders
and issuers of debt instruments.
DATES: Effective date: March 2, 1998.
Applicability dates: For dates of
applicability of the final regulations, see
Effective Dates under SUPPLEMENTARY
INFORMATION.

FOR FURTHER INFORMATION CONTACT:
William E. Blanchard, (202) 622—3950
(not a toll-free number).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collections of information
contained in these final regulations have
been reviewed and approved by the
Office of Management and Budget in
accordance with the requirements of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3507(d)) under control number
1545-1491. Responses to these
collections of information are required
by the IRS to determine whether a
holder of a bond has elected to amortize
bond premium and whether an issuer or
a holder has changed its method of
accounting for premium.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated annual burden per
respondent varies from 0.25 hours to
0.75 hours, depending on individual
circumstances, with an estimated
average of 0.5 hours.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, T:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to the
collections of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

Sections 1.171-1 through 1.171-4 of
the Income Tax Regulations were
promulgated in 1957 and last amended
in 1968. In the Tax Reform Act of 1986,
section 171(b) was amended to require
that bond premium be amortized by
reference to a constant yield. In the
Technical and Miscellaneous Revenue
Act of 1988, section 171(e) was
amended to require that amortizable
bond premium be treated as an offset to
interest income.

On June 27, 1996, the IRS published
a notice of proposed rulemaking in the
Federal Register (61 FR 33396) relating
to the federal income tax treatment of
bond premium and bond issuance
premium. A public hearing was not held
because no one requested to speak at the
hearing that had been scheduled for
October 23, 1996. The IRS did receive
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a few comments on the proposed
regulations. The proposed regulations,
with certain changes to respond to the
comments, are adopted as final
regulations.

Explanation of Provisions

In general, bond premium arises when
a holder acquires a bond for more than
the principal amount of the bond.
Similarly, bond issuance premium
arises when an issuer issues a bond for
more than the principal amount of the
bond. A holder will purchase, and an
issuer will issue, a bond for more than
its principal amount when the stated
interest rate on the bond is higher than
the current market yield for the bond.

The holder’s treatment of bond
premium is addressed in §§1.171-1
through 1.171-5. The issuer’s treatment
of bond issuance premium is addressed
in §1.163-13. In each case, the
amortization of premium is based on
constant yield principles. For this
reason, the final regulations use
concepts and definitions from the
original issue discount (OID) regulations
(in general, see §§1.1271-1 through
1.1275-7T).

Determination of Bond Premium

Under the proposed regulations, bond
premium is defined as the excess of a
holder’s basis in a bond over the sum of
the remaining amounts payable on the
bond other than payments of qualified
stated interest. The holder generally
determines the amount of bond
premium as of the date the holder
acquires the bond.

The proposed regulations provide
special rules that limit a holder’s basis
solely for purposes of determining bond
premium. For example, if a bond is
convertible into stock of the issuer at the
holder’s option, for purposes of
determining bond premium, the holder
must reduce its basis in the bond by the
value of the conversion option. This
reduction prevents the holder from
inappropriately amortizing the cost of
the embedded conversion option.

The final regulations adopt the rules
of the proposed regulations for
determining the amount of bond
premium, if any, on a bond. However,
in response to comments, the final
regulations clarify the determination of
basis in the case of a convertible bond
acquired in a transferred basis
transaction.

Amortization of Bond Premium
(a) In General

Under section 171, the holder of a
taxable bond acquired at a premium
may elect to amortize bond premium.

The holder of a tax-exempt bond
acquired at a premium must amortize
the premium. As premium is amortized,
the holder’s basis in the bond is reduced
by a corresponding amount under
section 1016(a)(5).

Under the proposed regulations, a
holder amortizes bond premium by
offsetting qualified stated interest
income with bond premium. An offset
is calculated for each accrual period
using constant yield principles.
However, the offset for an accrual
period is only taken into account when
the holder takes qualified stated interest
into account under the holder’s regular
method of accounting. Thus, a holder
using the cash receipts and
disbursements method of accounting
does not take bond premium into
account until a qualified stated interest
payment is received.

The final regulations adopt the rules
in the proposed regulations for
amortizing bond premium.

(b) Excess Premium

For certain bonds (for example, bonds
that pay a variable rate of interest or that
provide for an interest holiday), the
amount of bond premium allocable to
an accrual period could exceed the
amount of qualified stated interest
allocable to that period. The proposed
regulations address this situation by
providing that the excess bond premium
is not allowed as a deduction but is
carried forward to future accrual
periods.

Several commentators stated that this
excess premium should be allowable as
a current deduction for the accrual
period in which the excess occurs. In
response to these comments, the final
regulations adopt rules for excess
premium that are similar to the rules for
negative adjustments on contingent
payment debt instruments and deflation
adjustments on inflation-indexed debt
instruments. Under the final
regulations, any excess bond premium
allocable to an accrual period is
deductible by the holder under section
171(a)(1) for the accrual period. The
amount deductible, however, is limited
by the amount of the holder’s prior
income inclusions on the bond. If any
of the excess bond premium is not
deductible under section 171(a)(1), this
amount is carried forward to the next
accrual period and is treated as bond
premium allocable to that period.

Bonds Subject to Certain Contingencies

If a bond provides for one or more
alternative payment schedules, the yield
of the bond cannot be determined
without making assumptions about the
actual payment schedule. The OID

regulations provide rules for making
these assumptions. For example, the
rules assume that an issuer will exercise
a call option if doing so would
minimize the yield of the debt
instrument and that a holder will
exercise a put option if doing so would
maximize the yield of the debt
instrument.

The proposed regulations under
section 171 generally use similar
assumptions to determine the holder’s
yield on a bond that provides for
alternative payment schedules.
However, in the case of an issuer’s
option on a taxable bond, the proposed
regulations reverse the assumption in
the OID regulations by assuming that
the issuer will exercise the option only
if doing so would increase the yield on
the bond. See section 171(b)(1)(B)(ii).
Thus, under the proposed regulations, a
holder generally must amortize bond
premium on a taxable bond by reference
to the stated maturity date, even if it
appears likely the bond will be called.
In this case, if the bond is actually
called, the proposed regulations provide
that the holder may deduct the
unamortized premium. If the bond is
partially called and the partial call is
not a pro-rata prepayment, the proposed
regulations do not allow the holder to
deduct a portion of the unamortized
premium. Instead, the holder must
recompute the yield of the bond on the
date of the partial call and amortize the
remaining premium by reference to the
recomputed yield.

In general, the final regulations adopt
the rules of the proposed regulations. In
response to a comment, the final
regulations limit the issuer rule for
taxable bonds to call options.

Bond Issuance Premium

Under existing §1.61-12(c), a
corporate issuer treats premium
received upon issuance of a bond as a
separate item of income. Over the term
of the bond, the premium is taken into
income, and the full amount of the
stated interest is deducted. The
proposed regulations revise the
treatment of bond issuance premium.
Under the proposed regulations, bond
issuance premium is amortized as an
offset to the issuer’s otherwise allowable
interest deduction, not as a separate
item of income. The amount of bond
issuance premium amortized in any
period is based on a constant yield. In
addition, the proposed regulations
apply to all issuers, not just corporate
issuers.

In general, the final regulations adopt
the rules in the proposed regulations for
bond issuance premium. However, the
final regulations contain several
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important changes from the proposed
regulations. First, in response to
comments, the final regulations clarify
the treatment of a debt instrument
subject to an alternative payment
schedule by explicitly cross-referencing
§1.1272-1(c). Second, the final
regulations provide that, in the case of
a debt instrument subject to a
mandatory sinking fund provision, the
issuer must determine the payment
schedule by assuming that a pro rata
portion of the debt instrument will be
called under the sinking fund provision.
This rule produces more economic
interest accruals than the accruals
determined by ignoring the sinking fund
provision as under the proposed
regulations. Third, the final regulations
adopt rules for excess bond issuance
premium allocable to an accrual period.
These rules are similar to the rules for
excess bond premium described above.

Aggregation Rules

Although the proposed regulations do
not provide for an aggregate method of
accounting for premium, comments
were requested on the need for an
aggregate method. Because no
comments were received, the final
regulations do not provide rules for an
aggregate method of accounting for
premium.

Bonds Not Subject to the Final
Regulations

The final regulations generally apply
to bonds acquired or issued at a
premium. Certain bonds, however, are
excluded from the application of the
final regulations. For example, the final
regulations exclude debt instruments
described in section 1272(a)(6)(C)
(regular interests in a REMIC, qualified
mortgages held by a REMIC, and certain
other debt instruments, or pools of debt
instruments, with payments subject to
acceleration). No inference is intended
regarding the treatment of debt
instruments described in section
1272(a)(6)(C).

Effective Dates

The final regulations relating to bond
premium are effective for bonds
acquired on or after March 2, 1998.
However, if a holder makes the election
to amortize bond premium for the
taxable year containing March 2, 1998,
or any subsequent taxable year, the
regulations apply to bonds held on or
after the first day of the taxable year in
which the election is made.

The final regulations relating to bond
issuance premium apply to debt
instruments issued on or after March 2,
1998.

The final regulations also provide
automatic consent for a taxpayer to
change its method of accounting for
premium in certain circumstances.
Because the change is made on a cut-off
basis, no items of income or deduction
are omitted or duplicated. Therefore, no
adjustment under section 481 is
allowed.

Special Analyses

It is hereby certified that these
regulations do not have significant
economic impact on a substantial
number of small entities. This
certification is based upon the fact that
the regulations merely require a
taxpayer to attach to the taxpayer’s
return a statement that indicates
whether the taxpayer is making an
election under section 171 or is
changing its accounting method for
bond premium or bond issuance
premium. Therefore, a Regulatory
Flexibility Analysis under the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) is not required.

It has been determined that this
Treasury Decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations. Pursuant to section 7805(f)
of the Internal Revenue Code, the notice
of proposed rulemaking was submitted
to the Chief Counsel for Advocacy of the
Small Business Administration for
comment on its impact on small
business.

Drafting Information

Several persons from the Office of
Assistant Chief Counsel (Financial
Institutions and Products) and the
Treasury Department participated in the
development of these regulations.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.
26 CFR Part 602

Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 602
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by adding entries
in numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.171-2 also issued under 26
U.S.C. 171(e).

Section 1.171-3 also issued under 26
U.S.C. 171(e).

Section 1.171—4 also issued under 26
U.S.C. 171(c). * * *

Par. 2. Section 1.61-12 is amended by
revising paragraph (c) to read as follows:

§1.61-12 Income from discharge of
indebtedness.
* * * * *

(c) Issuance and repurchase of debt
instruments—(1) Issuance. An issuer
does not realize gain or loss upon the
issuance of a debt instrument. For rules
relating to an issuer’s interest deduction
for a debt instrument issued with bond
issuance premium, see §1.163-13.

(2) Repurchase—(i) In general. An
issuer does not realize gain or loss upon
the repurchase of a debt instrument.
However, if a debt instrument provides
for payments denominated in, or
determined by reference to, a
nonfunctional currency, an issuer may
realize a currency gain or loss upon the
repurchase of the instrument. See
section 988 and the regulations
thereunder. For purposes of this
paragraph (c)(2), the term repurchase
includes the retirement of a debt
instrument, the conversion of a debt
instrument into stock of the issuer, and
the exchange (including an exchange
under section 1001) of a newly issued
debt instrument for an existing debt
instrument.

(i) Repurchase at a discount. An
issuer realizes income from the
discharge of indebtedness upon the
repurchase of a debt instrument for an
amount less than its adjusted issue price
(within the meaning of § 1.1275-1(b)).
The amount of discharge of
indebtedness income is equal to the
excess of the adjusted issue price over
the repurchase price. See section 108
and the regulations thereunder for
additional rules relating to income from
discharge of indebtedness. For example,
to determine the repurchase price of a
debt instrument that is repurchased
through the issuance of a new debt
instrument, see section 108(e)(10).

(iii) Repurchase at a premium. An
issuer may be entitled to a repurchase
premium deduction upon the
repurchase of a debt instrument for an
amount greater than its adjusted issue
price (within the meaning of § 1.1275—
1(b)). See §1.163-7(c) for the treatment
of repurchase premium.

(iv) Effective date. This paragraph
(c)(2) applies to debt instruments
repurchased on or after March 2, 1998.

* * * * *
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Par. 3. Section 1.163-13 is added to
read as follows:

§1.163-13 Treatment of bond issuance
premium.

(a) General rule. If a debt instrument
is issued with bond issuance premium,
this section limits the amount of the
issuer’s interest deduction otherwise
allowable under section 163(a). In
general, the issuer determines its
interest deduction by offsetting the
interest allocable to an accrual period
with the bond issuance premium
allocable to that period. Bond issuance
premium is allocable to an accrual
period based on a constant yield. The
use of a constant yield to amortize bond
issuance premium is intended to
generally conform the treatment of debt
instruments having bond issuance
premium with those having original
issue discount. Unless otherwise
provided, the terms used in this section
have the same meaning as those terms
in section 163(e), sections 1271 through
1275, and the corresponding
regulations. Moreover, unless otherwise
provided, the provisions of this section
apply in a manner consistent with those
of section 163(e), sections 1271 through
1275, and the corresponding
regulations. In addition, the anti-abuse
rule in §1.1275-2(g) applies for
purposes of this section. For rules
dealing with the treatment of bond
premium by a holder, see §§1.171-1
through 1.171-5.

(b) Exceptions. This section does not
apply to—

(1) A debt instrument described in
section 1272(a)(6)(C) (regular interests
in a REMIC, qualified mortgages held by
a REMIC, and certain other debt
instruments, or pools of debt
instruments, with payments subject to
acceleration); or

(2) A debt instrument to which
§1.1275-4 applies (relating to certain
debt instruments that provide for
contingent payments).

(c) Bond issuance premium. Bond
issuance premium is the excess, if any,
of the issue price of a debt instrument
over its stated redemption price at
maturity. For purposes of this section,
the issue price of a convertible bond (as
defined in §1.171-1(e)(2)(iii)(C)) does
not include an amount equal to the
value of the conversion option (as
determined under
§1.171-1(e)(1)(iii)(A)).

(d) Offsetting qualified stated interest
with bond issuance premium—(1) In
general. An issuer amortizes bond
issuance premium by offsetting the
qualified stated interest allocable to an
accrual period with the bond issuance

premium allocable to the accrual period.

This offset occurs when the issuer takes
the qualified stated interest into account
under its regular method of accounting.

(2) Qualified stated interest allocable
to an accrual period. See §1.446-2(b) to
determine the accrual period to which
qualified stated interest is allocable and
to determine the accrual of qualified
stated interest within an accrual period.

(3) Bond issuance premium allocable
to an accrual period. The bond issuance
premium allocable to an accrual period
is determined under this paragraph
(d)(3). Within an accrual period, the
bond issuance premium allocable to the
period accrues ratably.

(i) Step one: Determine the debt
instrument’s yield to maturity. The yield
to maturity of a debt instrument is
determined under the rules of §1.1272—
1(0)(2)(0).

(ii) Step two: Determine the accrual
periods. The accrual periods are
determined under the rules of §1.1272—
1(b)(2)(i).

(iii) Step three: Determine the bond
issuance premium allocable to the
accrual period. The bond issuance
premium allocable to an accrual period
is the excess of the qualified stated
interest allocable to the accrual period
over the product of the adjusted issue
price at the beginning of the accrual
period and the yield. In performing this
calculation, the yield must be stated
appropriately taking into account the
length of the particular accrual period.
Principles similar to those in §1.1272—
1(b)(4) apply in determining the bond
issuance premium allocable to an
accrual period.

(4) Bond issuance premium in excess
of qualified stated interest—(i) Ordinary
income. If the bond issuance premium
allocable to an accrual period exceeds
the qualified stated interest allocable to
the accrual period, the excess is treated
as ordinary income by the issuer for the
accrual period. However, the amount
treated as ordinary income is limited to
the amount by which the issuer’s total
interest deductions on the debt
instrument in prior accrual periods
exceed the total amount treated by the
issuer as ordinary income on the debt
instrument in prior accrual periods.

(ii) Carryforward. If the bond issuance
premium allocable to an accrual period
exceeds the sum of the qualified stated
interest allocable to the accrual period
and the amount treated as ordinary
income for the accrual period under
paragraph (d)(4)(i) of this section, the
excess is carried forward to the next
accrual period and is treated as bond
issuance premium allocable to that
period. If a carryforward exists on the
date the debt instrument is retired, the

carryforward is treated as ordinary
income on that date.

(e) Special rules—(1) Variable rate
debt instruments. An issuer determines
bond issuance premium on a variable
rate debt instrument by reference to the
stated redemption price at maturity of
the equivalent fixed rate debt
instrument constructed for the variable
rate debt instrument. The issuer also
allocates any bond issuance premium
among the accrual periods by reference
to the equivalent fixed rate debt
instrument. The issuer constructs the
equivalent fixed rate debt instrument, as
of the issue date, by using the principles
of §1.1275-5(e).

(2) Inflation-indexed debt
instruments. An issuer determines bond
issuance premium on an inflation-
indexed debt instrument by assuming
that there will be no inflation or
deflation over the term of the
instrument. The issuer also allocates
any bond issuance premium among the
accrual periods by assuming that there
will be no inflation or deflation over the
term of the instrument. The bond
issuance premium allocable to an
accrual period offsets qualified stated
interest allocable to the period.
Notwithstanding paragraph (d)(4) of this
section, if the bond issuance premium
allocable to an accrual period exceeds
the qualified stated interest allocable to
the period, the excess is treated as a
deflation adjustment under §1.1275—
TT(F)(1)(ii). See §1.1275-7T for other
rules relating to inflation-indexed debt
instruments.

(3) Certain debt instruments subject to
contingencies—(i) In general. Except as
provided in paragraph (e)(3)(ii) of this
section, the rules of §1.1272-1(c) apply
to determine a debt instrument’s
payment schedule for purposes of this
section. For example, an issuer uses the
payment schedule determined under
§1.1272-1(c) to determine the amount,
if any, of bond issuance premium on the
debt instrument, the yield and maturity
of the debt instrument, and the
allocation of bond issuance premium to
an accrual period.

(ii) Mandatory sinking fund provision.
Notwithstanding paragraph (e)(3)(i) of
this section, if a debt instrument is
subject to a mandatory sinking fund
provision described in § 1.1272-1(c)(3),
the issuer must determine the payment
schedule by assuming that a pro rata
portion of the debt instrument will be
called under the sinking fund provision.

(4) Remote and incidental
contingencies. For purposes of
determining the amount of bond
issuance premium and allocating bond
issuance premium among accrual
periods, if a bond provides for a
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contingency that is remote or incidental
(within the meaning of § 1.1275-2(h)),
the issuer takes the contingency into
account under the rules for remote and
incidental contingencies in §1.1275—
2(h).

((f)) Example. The following example
illustrates the rules of this section:

Example—(i) Facts. On February 1, 1999,
X issues for $110,000 a debt instrument
maturing on February 1, 2006, with a stated
principal amount of $100,000, payable at
maturity. The debt instrument provides for
unconditional payments of interest of
$10,000, payable on February 1 of each year.
X uses the calendar year as its taxable year,
X uses the cash receipts and disbursements
method of accounting, and X decides to use
annual accrual periods ending on February 1
of each year. X’s calculations assume a 30-
day month and 360-day year.

(if) Amount of bond issuance premium.
The issue price of the debt instrument is
$110,000. Because the interest payments on
the debt instrument are qualified stated
interest, the stated redemption price at
maturity of the debt instrument is $100,000.
Therefore, the amount of bond issuance
premium is $10,000 ($110,000 — $100,000).

(iii) Bond issuance premium allocable to
the first accrual period. Based on the
payment schedule and the issue price of the
debt instrument, the yield of the debt
instrument is 8.07 percent, compounded
annually. (Although, for purposes of
simplicity, the yield as stated is rounded to
two decimal places, the computations do not
reflect this rounding convention.) The bond
issuance premium allocable to the accrual
period ending on February 1, 2000, is the
excess of the qualified stated interest
allocable to the period ($10,000) over the
product of the adjusted issue price at the
beginning of the period ($110,000) and the
yield (8.07 percent, compounded annually).
Therefore, the bond issuance premium
allocable to the accrual period is $1,118.17
($10,000 - $8,881.83).

(iv) Premium used to offset interest.
Although X makes an interest payment of
$10,000 on February 1, 2000, X only deducts
interest of $8,881.83, the qualified stated
interest allocable to the period ($10,000)
offset with the bond issuance premium
allocable to the period ($1,118.17).

(9) Effective date. This section applies to
debt instruments issued on or after March 2,
1998.

(h) Accounting method changes—(1)
Consent to change. An issuer required
to change its method of accounting for
bond issuance premium to comply with
this section must secure the consent of
the Commissioner in accordance with
the requirements of 8 1.446-1(e).
Paragraph (h)(2) of this section provides
the Commissioner’s automatic consent
for certain changes.

(2) Automatic consent. The
Commissioner grants consent for an
issuer to change its method of
accounting for bond issuance premium
on debt instruments issued on or after

March 2, 1998. Because this change is
made on a cut-off basis, no items of
income or deduction are omitted or
duplicated and, therefore, no
adjustment under section 481 is
allowed. The consent granted by this
paragraph (h)(2) applies provided—

(i) The change is made to comply with
this section;

(if) The change is made for the first
taxable year for which the issuer must
account for a debt instrument under this
section; and

(iii) The issuer attaches to its federal
income tax return for the taxable year
containing the change a statement that
it has changed its method of accounting
under this section.

PAR. 4. Sections 1.171-1 through
1.171-4 are revised to read as follows:

§1.171-1 Bond premium.

(a) Overview—(1) In general. This
section and 88 1.171-2 through 1.171-5
provide rules for the determination and
amortization of bond premium by a
holder. In general, a holder amortizes
bond premium by offsetting the interest
allocable to an accrual period with the
premium allocable to that period. Bond
premium is allocable to an accrual
period based on a constant yield. The
use of a constant yield to amortize bond
premium is intended to generally
conform the treatment of bond premium
to the treatment of original issue
discount under sections 1271 through
1275. Unless otherwise provided, the
terms used in this section and §§1.171-
2 through 1.171-5 have the same
meaning as those terms in sections 1271
through 1275 and the corresponding
regulations. Moreover, unless otherwise
provided, the provisions of this section
and 881.171-2 through 1.171-5 apply
in a manner consistent with those of
sections 1271 through 1275 and the
corresponding regulations. In addition,
the anti-abuse rule in § 1.1275-2(g)
applies for purposes of this section and
§81.171-2 through 1.171-5.

(2) Cross-references. For rules dealing
with the adjustments to a holder’s basis
to reflect the amortization of bond
premium, see §1.1016-5(b). For rules
dealing with the treatment of bond
issuance premium by an issuer, see
§1.163-13.

(b) Scope—(1) In general. Except as
provided in paragraph (b)(2) of this
section and § 1.171-5, this section and
881.171-2 through 1.171-4 apply to any
bond that, upon its acquisition by the
holder, is held with bond premium. For
purposes of this section and §§1.171-2
through 1.171-5, the term bond has the
same meaning as the term debt
instrument in §1.1275-1(d).

(2) Exceptions. This section and
8§1.171-2 through 1.171-5 do not
apply to—

(i) A bond described in section
1272(a)(6)(C) (regular interests in a
REMIC, qualified mortgages held by a
REMIC, and certain other debt
instruments, or pools of debt
instruments, with payments subject to
acceleration);

(ii) A bond to which §1.1275-4
applies (relating to certain debt
instruments that provide for contingent
payments);

(iii) A bond held by a holder that has
made a §1.1272-3 election with respect
to the bond;

(iv) A bond that is stock in trade of
the holder, a bond of a kind that would
properly be included in the inventory of
the holder if on hand at the close of the
taxable year, or a bond held primarily
for sale to customers in the ordinary
course of the holder’s trade or business;
or

(v) A bond issued before September
28, 1985, unless the bond bears interest
and was issued by a corporation or by
a government or political subdivision
thereof.

(c) General rule—(1) Tax-exempt
obligations. A holder must amortize
bond premium on a bond that is a tax-
exempt obligation. See §1.171-2(c)
Example 4.

(2) Taxable bonds. A holder may elect
to amortize bond premium on a taxable
bond. Except as provided in paragraph
(c)(3) of this section, a taxable bond is
any bond other than a tax-exempt
obligation. See § 1.171-4 for rules
relating to the election to amortize bond
premium on a taxable bond.

(3) Bonds the interest on which is
partially excludable. For purposes of
this section and §§ 1.171-2 through
1.171-5, a bond the interest on which is
partially excludable from gross income
is treated as two instruments, a tax-
exempt obligation and a taxable bond.
The holder’s basis in the bond and each
payment on the bond are allocated
between the two instruments based on
a reasonable method.

(d) Determination of bond premium—
(1) In general. A holder acquires a bond
at a premium if the holder’s basis in the
bond immediately after its acquisition
by the holder exceeds the sum of all
amounts payable on the bond after the
acquisition date (other than payments of
qualified stated interest). This excess is
bond premium, which is amortizable
under §1.171-2.

(2) Additional rules for amounts
payable on certain bonds. Additional
rules apply to determine the amounts
payable on a variable rate debt
instrument, an inflation-indexed debt
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instrument, a bond that provides for
certain alternative payment schedules,
and a bond that provides for remote or
incidental contingencies. See §1.171-3.

(e) Basis. A holder determines its
basis in a bond under this paragraph (e).
This determination of basis applies only
for purposes of this section and
881.171-2 through 1.171-5. Because of
the application of this paragraph (e), the
holder’s basis in the bond for purposes
of these sections may differ from the
holder’s basis for determining gain or
loss on the sale or exchange of the bond.

(1) Determination of basis—(i) In
general. In general, the holder’s basis in
the bond is the holder’s basis for
determining loss on the sale or exchange
of the bond.

(i) Bonds acquired in certain
exchanges. If the holder acquired the
bond in exchange for other property
(other than in a reorganization defined
in section 368) and the holder’s basis in
the bond is determined in whole or in
part by reference to the holder’s basis in
the other property, the holder’s basis in
the bond may not exceed its fair market
value immediately after the exchange.
See paragraph (f) Example 1 of this
section. If the bond is acquired in a
reorganization, see section 171(b)(4)(B).

(iii) Convertible bonds—(A) General
rule. If the bond is a convertible bond,
the holder’s basis in the bond is reduced
by an amount equal to the value of the
conversion option. The value of the
conversion option may be determined
under any reasonable method. For
example, the holder may determine the
value of the conversion option by
comparing the market price of the
convertible bond to the market prices of
similar bonds that do not have
conversion options. See paragraph (f)
Example 2 of this section.

(B) Convertible bonds acquired in
certain exchanges. If the bond is a
convertible bond acquired in a
transaction described in paragraph
(e)(2)(ii) of this section, the holder’s
basis in the bond may not exceed its fair
market value immediately after the
exchange reduced by the value of the
conversion option.

(C) Definition of convertible bond. A
convertible bond is a bond that provides
the holder with an option to convert the
bond into stock of the issuer, stock or
debt of a related party (within the
meaning of section 267(b) or 707(b)(1)),
or into cash or other property in an
amount equal to the approximate value
of such stock or debt.

(2) Basis in bonds held by certain
transferees. Notwithstanding paragraph
(e)(1) of this section, if the bond is
transferred basis property (as defined in
section 7701(a)(43)) and the transferor

had acquired the bond at a premium,
the holder’s basis in the bond is—

(i) The holder’s basis for determining
loss on the sale or exchange of the bond;
reduced by

(if) Any amounts that the transferor
could not have amortized under this
paragraph (e) or under § 1.171-4(c),
except to the extent that the holder’s
basis already reflects a reduction
attributable to such nonamortizable
amounts.

(f) Examples. The following examples
illustrate the rules of this section:

Example 1. Bond received in liquidation of
a partnership interest—(i) Facts. PR is a
partner in partnership PRS. PRS does not
have any unrealized receivables or inventory
items as defined in section 751. On January
1, 1998, PRS distributes to PR a taxable bond,
issued by an unrelated corporation, in
liquidation of PR’s partnership interest. At
that time, the fair market value of PR’s
partnership interest is $40,000 and the basis
is $100,000. The fair market value of the
bond is $40,000.

(ii) Determination of basis. Under section
732(b), PR’s basis in the bond is equal to PR’s
basis in the partnership interest. Therefore,
PR’s basis for determining loss on the sale or
exchange of the bond is $100,000. However,
because the distribution is treated as an
exchange for purposes of section 171(b)(4),
PR’s basis in the bond is $40,000 for
purposes of this section and §§1.171-2
through 1.171-5. See paragraph (e)(1)(ii) of
this section.

Example 2. Convertible bond—(i) Facts. On
January 11, 1998, A purchases for $1,100 B
corporation’s bond maturing on January 1,
2001, with a stated principal amount of
$1,000, payable at maturity. The bond
provides for unconditional payments of
interest of $30 on January 1 and July 1 of
each year. In addition, the bond is
convertible into 15 shares of B corporation
stock at the option of the holder. On January
1, 1998, B corporation’s nonconvertible,
publicly-traded, three-year debt with a
similar credit rating trades at a price that
reflects a yield of 6.75 percent, compounded
semiannually.

(ii) Determination of basis. A’s basis for
determining loss on the sale or exchange of
the bond is $1,100. As of January 1, 1998,
discounting the remaining payments on the
bond at the yield at which B’s similar
nonconvertible bonds trade (6.75 percent,
compounded semiannually) results in a
present value of $980. Thus, the value of the
conversion option is $120. Under paragraph
(e)(1)(iii)(A) of this section, A’s basis is $980
($1,100 — $120) for purposes of this section
and §81.171-2 through 1.171-5. The sum of
all amounts payable on the bond other than
qualified stated interest is $1,000. Because
A’s basis (as determined under paragraph
(e)(1)(iii)(A) of this section) does not exceed
$1,000, A does not acquire the bond at a
premium.

§1.171-2 Amortization of bond premium.

(a) Offsetting qualified stated interest
with premium—(1) In general. A holder

amortizes bond premium by offsetting
the qualified stated interest allocable to
an accrual period with the bond
premium allocable to the accrual period.
This offset occurs when the holder takes
the qualified stated interest into account
under the holder’s regular method of
accounting.

(2) Qualified stated interest allocable
to an accrual period. See §1.446-2(b) to
determine the accrual period to which
qualified stated interest is allocable and
to determine the accrual of qualified
stated interest within an accrual period.

(3) Bond premium allocable to an
accrual period. The bond premium
allocable to an accrual period is
determined under this paragraph (a)(3).
Within an accrual period, the bond
premium allocable to the period accrues
ratably.

(i) Step one: Determine the holder’s
yield. The holder’s yield is the discount
rate that, when used in computing the
present value of all remaining payments
to be made on the bond (including
payments of qualified stated interest),
produces an amount equal to the
holder’s basis in the bond as determined
under §1.171-1(e). For this purpose, the
remaining payments include only
payments to be made after the date the
holder acquires the bond. The yield is
calculated as of the date the holder
acquires the bond, must be constant
over the term of the bond, and must be
calculated to at least two decimal places
when expressed as a percentage.

(ii) Step two: Determine the accrual
periods. A holder determines the
accrual periods for the bond under the
rules of §1.1272-1(b)(1)(ii).

(iii) Step three: Determine the bond
premium allocable to the accrual
period. The bond premium allocable to
an accrual period is the excess of the
qualified stated interest allocable to the
accrual period over the product of the
holder’s adjusted acquisition price (as
defined in paragraph (b) of this section)
at the beginning of the accrual period
and the holder’s yield. In performing
this calculation, the yield must be stated
appropriately taking into account the
length of the particular accrual period.
Principles similar to those in §1.1272—
1(b)(4) apply in determining the bond
premium allocable to an accrual period.

(4) Bond premium in excess of
qualified stated interest—(i) Taxable
bonds—(A) Bond premium deduction.
In the case of a taxable bond, if the bond
premium allocable to an accrual period
exceeds the qualified stated interest
allocable to the accrual period, the
excess is treated by the holder as a bond
premium deduction under section
171(a)(1) for the accrual period.
However, the amount treated as a bond
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premium deduction is limited to the
amount by which the holder’s total
interest inclusions on the bond in prior
accrual periods exceed the total amount
treated by the holder as a bond premium
deduction on the bond in prior accrual
periods. A deduction determined under
this paragraph (a)(4)(i)(A) is not subject
to section 67 (the 2-percent floor on
miscellaneous itemized deductions).
See Example 1 of §1.171-3(e).

(B) Carryforward. If the bond
premium allocable to an accrual period
exceeds the sum of the qualified stated
interest allocable to the accrual period
and the amount treated as a deduction
for the accrual period under paragraph
(@)(4)(i)(A) of this section, the excess is
carried forward to the next accrual
period and is treated as bond premium
allocable to that period.

(ii) Tax-exempt obligations. In the
case of a tax-exempt obligation, if the
bond premium allocable to an accrual
period exceeds the qualified stated
interest allocable to the accrual period,
the excess is a nondeductible loss. If a
regulated investment company (RIC)
within the meaning of section 851 has
excess bond premium for an accrual
period that would be a nondeductible
loss under the prior sentence, the RIC
must use this excess bond premium to
reduce its tax-exempt interest income
on other tax-exempt obligations held
during the accrual period.

(5) Additional rules for certain bonds.
Additional rules apply to determine the
amortization of bond premium on a
variable rate debt instrument, an
inflation-indexed debt instrument, a
bond that provides for certain
alternative payment schedules, and a
bond that provides for remote or
incidental contingencies. See §1.171-3.

(b) Adjusted acquisition price. The
adjusted acquisition price of a bond at
the beginning of the first accrual period
is the holder’s basis as determined
under §1.171-1(e). Thereafter, the
adjusted acquisition price is the holder’s
basis in the bond decreased by—

(1) The amount of bond premium
previously allocable under paragraph
(a)(3) of this section; and

(2) The amount of any payment
previously made on the bond other than
a payment of qualified stated interest.

(c) Examples. The following examples
illustrate the rules of this section. Each
example assumes the holder uses the
calendar year as its taxable year and has
elected to amortize bond premium,
effective for all relevant taxable years. In
addition, each example assumes a 30-
day month and 360-day year. Although,
for purposes of simplicity, the yield as
stated is rounded to two decimal places,
the computations do not reflect this

rounding convention. The examples are
as follows:

Example 1. Taxable bond—(i) Facts. On
February 1, 1999, A purchases for $110,000
a taxable bond maturing on February 1, 2006,
with a stated principal amount of $100,000,
payable at maturity. The bond provides for
unconditional payments of interest of
$10,000, payable on February 1 of each year.
A uses the cash receipts and disbursements
method of accounting, and A decides to use
annual accrual periods ending on February 1
of each year.

(ii) Amount of bond premium. The interest
payments on the bond are qualified stated
interest. Therefore, the sum of all amounts
payable on the bond (other than the interest
payments) is $100,000. Under § 1.171-1, the
amount of bond premium is $10,000
($110,000 —$100,000).

(iii) Bond premium allocable to the first
accrual period. Based on the remaining
payment schedule of the bond and A'’s basis
in the bond, A’s yield is 8.07 percent,
compounded annually. The bond premium
allocable to the accrual period ending on
February 1, 2000, is the excess of the
qualified stated interest allocable to the
period ($10,000) over the product of the
adjusted acquisition price at the beginning of
the period ($110,000) and A’s yield (8.07
percent, compounded annually). Therefore,
the bond premium allocable to the accrual
period is $1,118.17 ($10,000 — $8,881.83).

(iv) Premium used to offset interest.
Although A receives an interest payment of
$10,000 on February 1, 2000, A only includes
in income $8,881.83, the qualified stated
interest allocable to the period ($10,000)
offset with bond premium allocable to the
period ($1,118.17). Under §1.1016-5(b), A’s
basis in the bond is reduced by $1,118.17 on
February 1, 2000.

Example 2. Alternative accrual periods—(i)
Facts. The facts are the same as in Example
1 of this paragraph (c) except that A decides
to use semiannual accrual periods ending on
February 1 and August 1 of each year.

(i) Bond premium allocable to the first
accrual period. Based on the remaining
payment schedule of the bond and A’s basis
in the bond, A’s yield is 7.92 percent,
compounded semiannually. The bond
premium allocable to the accrual period
ending on August 1, 1999, is the excess of the
qualified stated interest allocable to the
period ($5,000) over the product of the
adjusted acquisition price at the beginning of
the period ($110,000) and A’s yield, stated
appropriately taking into account the length
of the accrual period (7.92 percent/2).
Therefore, the bond premium allocable to the
accrual period is $645.29
($5,000 — $4,354.71). Although the accrual
period ends on August 1, 1999, the qualified
stated interest of $5,000 is not taken into
income until February 1, 2000, the date it is
received. Likewise, the bond premium of
$645.29 is not taken into account until
February 1, 2000. The adjusted acquisition
price of the bond on August 1, 1999, is
$109,354.71 (the adjusted acquisition price at
the beginning of the period ($110,000) less
the bond premium allocable to the period
($645.29)).

(iii) Bond premium allocable to the second
accrual period. Because the interval between
payments of qualified stated interest contains
more than one accrual period, the adjusted
acquisition price at the beginning of the
second accrual period must be adjusted for
the accrued but unpaid qualified stated
interest. See paragraph (a)(3)(iii) of this
section and §1.1272-1(b)(4)(i)(B). Therefore,
the adjusted acquisition price on August 1,
1999, is $114,354.71 ($109,354.71 + $5,000).
The bond premium allocable to the accrual
period ending on February 1, 2000, is the
excess of the qualified stated interest
allocable to the period ($5,000) over the
product of the adjusted acquisition price at
the beginning of the period ($114,354.71) and
A’s yield, stated appropriately taking into
account the length of the accrual period (7.92
percent/2). Therefore, the bond premium
allocable to the accrual period is $472.88
($5,000 - $4,527.12).

(iv) Premium used to offset interest.
Although A receives an interest payment of
$10,000 on February 1, 2000, A only includes
in income $8,881.83, the qualified stated
interest of $10,000 ($5,000 allocable to the
accrual period ending on August 1, 1999, and
$5,000 allocable to the accrual period ending
on February 1, 2000) offset with bond
premium of $1,118.17 ($645.29 allocable to
the accrual period ending on August 1, 1999,
and $472.88 allocable to the accrual period
ending on February 1, 2000). As indicated in
Example 1 of this paragraph (c), this same
amount would be taken into income at the
same time had A used annual accrual
periods.

Example 3. Holder uses accrual method of
accounting—(i) Facts. The facts are the same
as in Example 1 of this paragraph (c) except
that A uses an accrual method of accounting.
Thus, for the accrual period ending on
February 1, 2000, the qualified stated interest
allocable to the period is $10,000, and the
bond premium allocable to the period is
$1,118.17. Because the accrual period
extends beyond the end of A’s taxable year,
A must allocate these amounts between the
two taxable years.

(ii) Amounts allocable to the first taxable
year. The qualified stated interest allocable to
the first taxable year is $9,166.67 ($10,000 x
11/12). The bond premium allocable to the
first taxable year is $1,024.99 ($1,118.17 x
11/12).

(iii) Premium used to offset interest. For
1999, A includes in income $8,141.68, the
qualified stated interest allocable to the
period ($9,166.67) offset with bond premium
allocable to the period ($1,024.99). Under
§1.1016-5(b), A’s basis in the bond is
reduced by $1,024.99 in 1999.

(iv) Amounts allocable to the next taxable
year. The remaining amounts of qualified
stated interest and bond premium allocable
to the accrual period ending on February 1,
2000, are taken into account for the taxable
year ending on December 31, 2000.

Example 4. Tax-exempt obligation—(i)
Facts. On January 15, 1999, C purchases for
$120,000 a tax-exempt obligation maturing
on January 15, 2006, with a stated principal
amount of $100,000, payable at maturity. The
obligation provides for unconditional
payments of interest of $9,000, payable on
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January 15 of each year. C uses the cash
receipts and disbursements method of
accounting, and C decides to use annual
accrual periods ending on January 15 of each
year.

(it) Amount of bond premium. The interest
payments on the obligation are qualified
stated interest. Therefore, the sum of all
amounts payable on the obligation (other
than the interest payments) is $100,000.
Under §1.171-1, the amount of bond
premium is $20,000 ($120,000—$100,000).

(iii) Bond premium allocable to the first
accrual period. Based on the remaining
payment schedule of the obligation and C’s
basis in the obligation, C’s yield is 5.48
percent, compounded annually. The bond
premium allocable to the accrual period
ending on January 15, 2000, is the excess of
the qualified stated interest allocable to the
period ($9,000) over the product of the
adjusted acquisition price at the beginning of
the period ($120,000) and C’s yield (5.48
percent, compounded annually). Therefore,
the bond premium allocable to the accrual
period is $2,420.55 ($9,000 — $6,579.45).

(iv) Premium used to offset interest.
Although C receives an interest payment of
$9,000 on January 15, 2000, C only receives
tax-exempt interest income of $6,579.45, the
qualified stated interest allocable to the
period ($9,000) offset with bond premium
allocable to the period ($2,420.55). Under
§1.1016-5(b), C’s basis in the obligation is
reduced by $2,420.55 on January 15, 2000.

§1.171-3 Special rules for certain bonds.
(a) Variable rate debt instruments. A
holder determines bond premium on a
variable rate debt instrument by
reference to the stated redemption price
at maturity of the equivalent fixed rate
debt instrument constructed for the
variable rate debt instrument. The
holder also allocates any bond premium
among the accrual periods by reference
to the equivalent fixed rate debt
instrument. The holder constructs the
equivalent fixed rate debt instrument, as
of the date the holder acquires the
variable rate debt instrument, by using
the principles of § 1.1275-5(e). See
paragraph (e) Example 1 of this section.
(b) Inflation-indexed debt
instruments. A holder determines bond
premium on an inflation-indexed debt
instrument by assuming that there will
be no inflation or deflation over the
remaining term of the instrument. The
holder also allocates any bond premium
among the accrual periods by assuming
that there will be no inflation or
deflation over the remaining term of the
instrument. The bond premium
allocable to an accrual period offsets
qualified stated interest allocable to the
period. Notwithstanding § 1.171-2(a)(4),
if the bond premium allocable to an
accrual period exceeds the qualified
stated interest allocable to the period,
the excess is treated as a deflation
adjustment under §1.1275-7T(f)(1)(i).

See §1.1275—7T for other rules relating
to inflation-indexed debt instruments.

(c) Yield and remaining payment
schedule of certain bonds subject to
contingencies—(1) Applicability. This
paragraph (c) provides rules that apply
in determining the yield and remaining
payment schedule of certain bonds that
provide for an alternative payment
schedule (or schedules) applicable upon
the occurrence of a contingency (or
contingencies). This paragraph (c)
applies, however, only if the timing and
amounts of the payments that comprise
each payment schedule are known as of
the date the holder acquires the bond
(the acquisition date) and the bond is
subject to paragraph (c)(2), (3), or (4) of
this section. A bond does not provide
for an alternative payment schedule
merely because there is a possibility of
impairment of a payment (or payments)
by insolvency, default, or similar
circumstances. See §1.1275-4 for the
treatment of a bond that provides for a
contingency that is not described in this
paragraph (c).

(2) Remaining payment schedule that
is significantly more likely than not to
occur. If, based on all the facts and
circumstances as of the acquisition date,
a single remaining payment schedule for
a bond is significantly more likely than
not to occur, this remaining payment
schedule is used to determine and
amortize bond premium under
§§1.171-1 and 1.171-2.

(3) Mandatory sinking fund provision.
Notwithstanding paragraph (c)(2) of this
section, if a bond is subject to a
mandatory sinking fund provision
described in §1.1272-1(c)(3), the
provision is ignored for purposes of
determining and amortizing bond
premium under §§1.171-1 and 1.171-2.

(4) Treatment of certain options—(i)
Applicability. Notwithstanding
paragraphs (c)(2) and (3) of this section,
the rules of this paragraph (c)(4)
determine the remaining payment
schedule of a bond that provides the
holder or issuer with an unconditional
option or options, exercisable on one or
more dates during the remaining term of
the bond, to alter the bond’s remaining
payment schedule.

(ii) Operating rules. A holder
determines the remaining payment
schedule of a bond by assuming that
each option will (or will not) be
exercised under the following rules:

(A) Issuer options. In general, the
issuer is deemed to exercise or not
exercise an option or combination of
options in the manner that minimizes
the holder’s yield on the obligation.
However, the issuer of a taxable bond is
deemed to exercise or not exercise a call
option or combination of call options in

the manner that maximizes the holder’s
yield on the bond.

(B) Holder options. A holder is
deemed to exercise or not exercise an
option or combination of options in the
manner that maximizes the holder’s
yield on the bond.

(C) Multiple options. If both the issuer
and the holder have options, the rules
of paragraphs (c)(4)(ii)(A) and (B) of this
section are applied to the options in the
order that they may be exercised. Thus,
the deemed exercise of one option may
eliminate other options that are later in
time.

(5) Subsequent adjustments—(i) In
general. Except as provided in
paragraph (c)(5)(ii) of this section, if a
contingency described in this paragraph
(c) (including the exercise of an option
described in paragraph (c)(4) of this
section) actually occurs or does not
occur, contrary to the assumption made
pursuant to paragraph (c) of this section
(a change in circumstances), then solely
for purposes of section 171, the bond is
treated as retired and reacquired by the
holder on the date of the change in
circumstances for an amount equal to
the adjusted acquisition price of the
bond as of that date. If, however, the
change in circumstances results in a
substantially contemporaneous pro-rata
prepayment as defined in §1.1275—
2(f)(2), the pro-rata prepayment is
treated as a payment in retirement of a
portion of the bond. See paragraph (e)
Example 2 of this section.

(ii) Bond premium deduction on the
issuer’s call of a taxable bond. If a
change in circumstances results from an
issuer’s call of a taxable bond or a
partial call that is a pro-rata
prepayment, the holder may deduct as
bond premium an amount equal to the
excess, if any, of the holder’s adjusted
acquisition price of the bond over the
greater of—

(A) The amount received on
redemption; and

(B) The amounts that would have
been payable under the bond (other than
payments of qualified stated interest) if
no change in circumstances had
occurred.

(d) Remote and incidental
contingencies. For purposes of
determining and amortizing bond
premium, if a bond provides for a
contingency that is remote or incidental
(within the meaning of §1.1275-2(h)),
the holder takes the contingency into
account under the rules for remote and
incidental contingencies in §1.1275—
2(h).

((g) Examples. The following examples
illustrate the rules of this section. Each
example assumes the holder uses the
calendar year as its taxable year and has
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elected to amortize bond premium,
effective for all relevant taxable years. In
addition, each example assumes a 30-
day month and 360-day year. Although,
for purposes of simplicity, the yield as
stated is rounded to two decimal places,
the computations do not reflect this
rounding convention. The examples are
as follows:

Example 1. Variable rate debt instrument—
(i) Facts. On March 1, 1999, E purchases for
$110,000 a taxable bond maturing on March
1, 2007, with a stated principal amount of
$100,000, payable at maturity. The bond
provides for unconditional payments of
interest on March 1 of each year based on the
percentage appreciation of a nationally-
known commodity index. On March 1, 1999,
it is reasonably expected that the bond will
yield 12 percent, compounded annually. E
uses the cash receipts and disbursements
method of accounting, and E decides to use
annual accrual periods ending on March 1 of
each year. Assume that the bond is a variable
rate debt instrument under §1.1275-5.

(ii) Amount of bond premium. Because the
bond is a variable rate debt instrument, E
determines and amortizes its bond premium
by reference to the equivalent fixed rate debt
instrument constructed for the bond as of
March 1, 1999. Because the bond provides for
interest at a single objective rate that is
reasonably expected to yield 12 percent,
compounded annually, the equivalent fixed
rate debt instrument for the bond is an eight-
year bond with a principal amount of
$100,000, payable at maturity. It provides for
annual payments of interest of $12,000. E’s

the payment schedule on the equivalent fixed
rate debt instrument. Based on the payment
schedule of the equivalent fixed rate debt
instrument and E’s basis in the bond, E’s
yield is 10.12 percent, compounded
annually. The bond premium allocable to the
accrual period ending on March 1, 2000, is
the excess of the qualified stated interest
allocable to the period for the equivalent
fixed rate debt instrument ($12,000) over the
product of the adjusted acquisition price at
the beginning of the period ($110,000) and
E’s yield (10.12 percent, compounded
annually). Therefore, the bond premium
allocable to the accrual period is $870.71
($12,000 —$11,129.29). The bond premium
allocable to all the accrual periods is listed
in the following schedule:

Adjusted ac- | Premium al-
Accrual period | quisition price locable to

ending at beginning of accrual
accrual period period

$110,000.00 $870.71

109,129.29 958.81

108,170.48 1,055.82

107,114.66 1,162.64

105,952.02 1,280.27

104,671.75 1,409.80

103,261.95 1,552.44

101,709.51 1,709.51

10,000.00

(iv) Qualified stated interest for each
accrual period. Assume the bond actually
pays the following amounts of qualified
stated interest:

Qualified
Accrual period ending stated
interest
3/1/06 ..o 15,000.00
BIL07 oo 8,500.00

(v) Premium used to offset interest. E’s
interest income for each accrual period is
determined by offsetting the qualified stated
interest allocable to the period with the bond
premium allocable to the period. For the
accrual period ending on March 1, 2000, E
includes in income $1,129.29, the qualified
stated interest allocable to the period ($2,000)
offset with the bond premium allocable to the
period ($870.71). For the accrual period
ending on March 1, 2001, the bond premium
allocable to the accrual period ($958.81)
exceeds the qualified stated interest allocable
to the period ($0) and, therefore, E does not
have interest income for this accrual period.
However, under § 1.171-2(a)(4)(i)(A), E may
deduct as bond premium $958.81, the excess
of the bond premium allocable to the accrual
period ($958.81) over the qualified stated
interest allocable to the accrual period ($0).
For the accrual period ending on March 1,
2002, the bond premium allocable to the
accrual period ($1,055.82) exceeds the
qualified stated interest allocable to the
accrual period ($0) and, therefore, E does not
have interest income for the accrual period.
Under §1.171-2(a)(4)(i)(A), E’s deduction for
bond premium for the accrual period is
limited to $170.48, the excess of E’s total
interest inclusions on the bond in prior
accrual periods ($1,129.29) over the total

basis in the equivalent fixed rate debt Qualified ~ amount treated by E as a bond premium
instrument is $110,000. The sum of all Accrual period ending Sstated deduction in prior accrual periods ($958.81).
amounts payable on the equivalent fixed rate interest ~ Under §1.171-2(a)(4)(i)(B), E must carry
debt instrument (other than payments of forward the remaining $885.34 of bond
qualified stated interest) is $100,000. Under 3/1/00 $2,000.00 premium allocable to the period ending
§1.171-1, the amount of bond premium is 3/1/01 0.00 March 1, 2002, and treat it as bond premium
$10,000 ($110,000 —$100,000). 3/1/02 0.00 allocable to the period ending March 1, 2003.
(iii) Bond premium allocable to each 3/1/03 10,000.00 The amount E includes in income for each
accrual period. E allocates bond premiumto ~ 3/1/04 8,000.00 accrual period is shown in the following
the remaining accrual periods by reference to  3/1/05 12,000.00 schedule:
Qualified Prlet;?:iattjl;?eal- Interest Premium Premium
Accrual period ending stated to accrual income deduction | carryforward
interest ;
period
BILI00 . $2,000.00 $870.71 $1,129.29 | .o | e
3/1/01 .... 0.00 958.81 0.00 $958.81 | .ooeeeiiin
3/1/02 ... 0.00 1,055.82 0.00 170.48 $885.34
3/1/03 .... 10,000.00 1,162.64 7,951.93
3/1/04 ... 8,000.00 1,280.27 6,719.73
3/1/05 ... 12,000.00 1,409.80 10,590.20
3/1/06 ... 15,000.00 1,552.44 13,447.56
3/1/07 8,500.00 1,709.51 6,790.49
.................... 10,000.00 | .evevvveveiiiiiiiee | e | e

Example 2. Partial call that results in a
pro-rata prepayment—(i) Facts. On April 1,
1999, M purchases for $110,000 N’s taxable
bond maturing on April 1, 2006, with a stated
principal amount of $100,000, payable at
maturity. The bond provides for
unconditional payments of interest of
$10,000, payable on April 1 of each year. N

has the option to call all or part of the bond
on April 1, 2001, at a 5 percent premium over
the principal amount. M uses the cash
receipts and disbursements method of
accounting.

(ii) Determination of yield and the
remaining payment schedule. M’s yield
determined without regard to the call option

is 8.07 percent, compounded annually. M’s
yield determined by assuming N exercises its
call option is 6.89 percent, compounded
annually. Under paragraph (c)(4)(ii)(A) of this
section, it is assumed N will not exercise the
call option because exercising the option
would minimize M’s yield. Thus, for
purposes of determining and amortizing
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bond premium, the bond is assumed to be a
seven-year bond with a single principal
payment at maturity of $100,000.

(iii) Amount of bond premium. The interest
payments on the bond are qualified stated
interest. Therefore, the sum of all amounts
payable on the bond (other than the interest
payments) is $100,000. Under §1.171-1, the
amount of bond premium is $10,000
($110,000 —$100,000).

(iv) Bond premium allocable to the first
two accrual periods. For the accrual period
ending on April 1, 2000, M includes in
income $8,881.83, the qualified stated
interest allocable to the period ($10,000)
offset with bond premium allocable to the
period ($1,118.17). The adjusted acquisition
price on April 1, 2000, is $108,881.83
($110,000—$1,118.17). For the accrual period
ending on April 1, 2001, M includes in
income $8,791.54, the qualified stated
interest allocable to the period ($10,000)
offset with bond premium allocable to the
period ($1,208.46). The adjusted acquisition
price on April 1, 2001, is $107,673.37
($108,881.83 - $1,208.46).

(v) Partial call. Assume N calls one-half of
M’s bond for $52,500 on April 1, 2001.
Because it was assumed the call would not
be exercised, the call is a change in
circumstances. However, the partial call is
also a pro-rata prepayment within the
meaning of §1.1275-2(f)(2). As a result, the
call is treated as a retirement of one-half of
the bond. Under paragraph (c)(5)(ii) of this
section, M may deduct $1,336.68, the excess
of its adjusted acquisition price in the retired
portion of the bond ($107,673.37/2, or
$53,836.68) over the amount received on
redemption ($52,500). M’s adjusted basis in
the portion of the bond that remains
outstanding is $53,836.68
($107,673.37 —$53,836.68).

§1.171-4 Election to amortize bond
premium on taxable bonds.

(a) Time and manner of making the
election—(1) In general. A holder makes
the election to amortize bond premium
by offsetting interest income with bond
premium in the holder’s timely filed
federal income tax return for the first
taxable year to which the holder desires
the election to apply. The holder should
attach to the return a statement that the
holder is making the election under this
section.

(2) Coordination with OID election. If
a holder makes an election under
§1.1272-3 for a bond with bond
premium, the holder is deemed to have
made the election under this section.

(b) Scope of election. The election
under this section applies to all taxable
bonds held during or after the taxable
year for which the election is made.

(c) Election to amortize made in a
subsequent taxable year—(1) In general.
If a holder elects to amortize bond
premium and holds a taxable bond
acquired before the taxable year for
which the election is made, the holder
may not amortize amounts that would

have been amortized in prior taxable
years had an election been in effect for
those prior years.

(2) Example. The following example
illustrates the rule of this paragraph (c):

Example—(i) Facts. On May 1, 1999, C
purchases for $130,000 a taxable bond
maturing on May 1, 2006, with a stated
principal amount of $100,000, payable at
maturity. The bond provides for
unconditional payments of interest of
$15,000, payable on May 1 of each year. C
uses the cash receipts and disbursements
method of accounting and the calendar year
as its taxable year. C has not previously
elected to amortize bond premium, but does
so for 2002.

(ii) Amount to amortize. C’s basis for
determining loss on the sale or exchange of
the bond is $130,000. Thus, under §1.171—
1, the amount of bond premium is $30,000.
Under §1.171-2, if a bond premium election
were in effect for the prior taxable years, C
would have amortized $3,257.44 of bond
premium on May 1, 2000, and $3,551.68 of
bond premium on May 1, 2001, based on
annual accrual periods ending on May 1.
Thus, for 2002 and future years to which the
election applies, C may amortize only
$23,190.88 ($30,000 - $3,257.44 — $3,551.68).

(d) Revocation of election. The
election under this section may not be
revoked unless approved by the
Commissioner. Because a revocation of
the election is a change in accounting
method, a taxpayer must follow the
rules under § 1.446-1(e)(3)(i) to request
the Commissioner’s consent to revoke
the election. A revocation of the election
applies to all taxable bonds held during
or after the taxable year for which the
revocation is effective. The holder may
not amortize any remaining bond
premium on bonds held at the
beginning of the taxable year for which
the revocation is effective. Therefore, no
adjustment under section 481 is allowed
upon the revocation of the election
because no items of income or
deduction are omitted or duplicated.

Par. 5. Section 1.171-5 is added to
read as follows:

§1.171-5 Effective date and transition
rules.

(a) Effective date—(1) In general.
Sections 1.171-1 through 1.171-4 apply
to bonds acquired on or after March 2,
1998. However, if a holder makes the
election under §1.171-4 for the taxable
year containing March 2, 1998, or any
subsequent taxable year, 8§ 1.171-1
through 1.171-4 apply to bonds held on
or after the first day of the taxable year
in which the election is made.

(2) Transition rule for use of constant
yield. Notwithstanding paragraph (a)(1)
of this section, 8 1.171-2(a)(3)
(providing that the bond premium
allocable to an accrual period is
determined with reference to a constant

yield) does not apply to a bond issued
before September 28, 1985.

(b) Coordination with existing
election. A holder is deemed to have
made the election under §1.171-4 for
the taxable year containing March 2,
1998, if the holder elected to amortize
bond premium under section 171 and
that election is effective on March 2,
1998. If the holder is deemed to have
made the election under §1.171-4 for
the taxable year containing March 2,
1998, §8§1.171-1 through 1.171-4 apply
to bonds acquired on or after the first
day of that taxable year. See §1.171—
4(d) for rules relating to a revocation of
an election under section 171.

(c) Accounting method changes—(1)
Consent to change. A holder required to
change its method of accounting for
bond premium to comply with
§81.171-1 through 1.171-3 must secure
the consent of the Commissioner in
accordance with the requirements of
§1.446-1(e). Paragraph (c)(2) of this
section provides the Commissioner’s
automatic consent for certain changes. A
holder making the election under
§1.171-4 does not need the
Commissioner’s consent to make the
election.

(2) Automatic consent. The
Commissioner grants consent for a
holder to change its method of
accounting for bond premium with
respect to taxable bonds to which
8§1.171-1 through 1.171-3 apply.
Because this change is made on a cut-
off basis, no items of income or
deduction are omitted or duplicated
and, therefore, no adjustment under
section 481 is allowed. The consent
granted by this paragraph (c)(2) applies
provided—

(i) The holder elected to amortize
bond premium under section 171 for a
taxable year prior to the taxable year
containing March 2, 1998, and that
election has not been revoked;

(ii) The change is made for the first
taxable year for which the holder must
account for a bond under §§1.171-1
through 1.171-3; and

(iii) The holder attaches to its return
for the taxable year containing the
change a statement that it has changed
its method of accounting under this
section.

Par. 6. Section 1.249-1 is amended by
revising paragraph (c) and the first
sentence of paragraph (d)(2) to read as
follows:

§1.249-1 Limitation on deduction of bond
premium on repurchase.
* * * * *

(c) Repurchase premium. For
purposes of this section, the term
repurchase premium means the excess
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of the repurchase price paid or incurred
to repurchase the obligation over its
adjusted issue price (within the
meaning of § 1.1275-1(b)) as of the
repurchase date. For the general rules
applicable to the deductibility of
repurchase premium, see §1.163-7(c).
This paragraph (c) applies to convertible
obligations repurchased on or after
March 2, 1998.

d * * *

(2) * * * For a convertible obligation
repurchased on or after March 2, 1998,
a call premium specified in dollars
under the terms of the obligation is
considered to be a normal call premium
on a nonconvertible obligation if the call
premium applicable when the
obligation is repurchased does not
exceed an amount equal to the interest
(including original issue discount) that
otherwise would be deductible for the
taxable year of repurchase (determined
as if the obligation were not
repurchased). * * *

* * * * *

Par. 7. Section 1.1016-5 is amended
by revising paragraph (b) to read as
follows:

§1.1016-5 Miscellaneous adjustments to
basis.
* * * * *

(b) Amortizable bond premium—(1)
In general. A holder’s basis in a bond is
reduced by the amount of bond
premium used to offset qualified stated
interest income under §1.171-2. This
reduction occurs when the holder takes
the qualified stated interest into account
under the holder’s regular method of
accounting.

(2) Special rules for taxable bonds. A
holder’s basis in a taxable bond is
reduced by the amount of bond
premium allowed as a deduction under
§1.171-3(c)(5)(ii) (relating to the
issuer’s call of a taxable bond) or under
§1.171-2(a)(4)(i)(A) (relating to excess
bond premium).

(3) Special rule for tax-exempt
obligations. A holder’s basis in a tax-
exempt obligation is reduced by the
amount of excess bond premium that is
treated as a nondeductible loss under
§1.171-2(a)(4)(ii).
* *

* * *

§1.1016-9 [Removed]

Par. 8. Section 1.1016-9 is removed.

Par. 9. Section 1.1275-1 is amended
by:

1. Redesignating paragraph (b)(2) as
paragraph (b)(3).

2. Adding a new paragraph (b)(2).

The addition reads as follows:

§1.1275-1 Definitions.

* * * * *

(b) * X *

(2) Bond issuance premium. If a debt
instrument is issued with bond issuance
premium (as defined in §1.163-13(c)),
for purposes of determining the issuer’s
adjusted issue price, the adjusted issue
price determined under paragraph (b)(1)
of this section is also decreased by the
amount of bond issuance premium
previously allocable under §1.163—
13(d)(3).

* * * * *

PART 602—OMB CONTROL NUMBERS
UNDER THE PAPERWORK
REDUCTION ACT

Par. 10. The authority citation for part
602 continues to read as follows:

Authority: 26 U.S.C. 7805.

Par. 11. Section 602.101, paragraph
(c) is amended by:

1. Removing the following entry from
the table:

§602.101 OMB Control numbers.

* * * * *
(C) * * *
CFR part or section where O%Auér?:g;_
identified and described trol No
* * * * *
1A71-3 e 1545-0172
* * * * *

2. Adding entries in numerical order
to the table to read as follows:

§602.101 OMB Control numbers.

* * * * *
(C) * X *
: Current
CFR part or section where OMB con-
identified and described trol No
* * * * *
1.163-13 oo 1545-1491
* * * * *
12714 e 1545-1491
11715 i 1545-1491
* * * * *

Michael P. Dolan,

Acting Commissioner of Internal Revenue.
Approved: December 15, 1997.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.

[FR Doc. 97-33647 Filed 12—-30-97; 8:45 am]

BILLING CODE 4830-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 20 and 25
[TD 8744]
RIN 1545-AR52

Disclaimer of Interests and Powers

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the treatment of
disclaimers for estate and gift tax
purposes. The regulations clarify certain
provisions governing the disclaimer of
property interests and powers and, in
addition, conform the regulations to
court decisions holding the current
regulation invalid with respect to the
disclaimer of joint property interests.
The final regulations will affect persons
who disclaim property interests,
powers, or interests in jointly owned
property.

DATES: Effective date:

The final regulations are effective
December 31, 1997.

Applicability dates: The amendments
to §825.2518-1(a) and 25.2518-2(c)(3)
(substituting the statutory language in
section 2518(b)(2)(A) “‘transfer creating
the interest,” for ““‘taxable transfer’’) and
conforming changes to §§ 20.2041-
3(d)(6)(i), 20.2046-1, 20.2056(d)-2(a)
and (b), 25.2511-1(c)(1), 25.2514—
3(c)(5), are applicable for transfers
creating the interest or power to be
disclaimed made on or after December
31, 1997. The amendments to
§25.2518-2(c)(4) (relating to the
disclaimer of joint property and bank
accounts) are applicable for disclaimers
made on or after December 31, 1997.
FOR FURTHER INFORMATION CONTACT:
James F. Hogan (202) 622-3090 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

On August 21, 1996, the IRS
published in the Federal Register (61
FR 43197) a notice of proposed
rulemaking (REG-208216-91) amending
the regulations under section 2518. The
IRS received comments on the proposed
regulations; however, no request for a
public hearing was received so no
public hearing was held. This document
adopts final regulations with respect to
this notice of proposed rulemaking.

The proposed regulations substituted
the statutory language of section
2518(b)(2)(A), “‘transfer creating the
interest,” for *‘taxable transfer’” as the
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reference point for determining when
the 9-month time period for making the
disclaimer commences. This change
clarifies that the starting point for the 9-
month period is not dependent on the
actual imposition of a transfer tax at the
time that the interest to be disclaimed

is created. Comments with respect to the
clarification in the proposed regulation
supported the change.

Under the proposed regulations, the
one-half survivorship interest in jointly-
held property that was unilaterally
severable could be disclaimed within 9
months of the date of death of the first
joint tenant to die. The proposed
regulations did not extend the same
treatment to joint interests that are not
unilaterally severable (e.g., tenancies by
the entirety), but the preamble invited
comments on this subject.

The comments received unanimously
suggested that a surviving joint tenant
should be allowed to disclaim, within 9
months of the date of death of the first
joint tenant to die, his or her
survivorship interest in a tenancy,
whether or not that tenancy is
unilaterally severable. The comments
noted that parties purchasing a
residence often do not make an
informed decision regarding whether
the residence should be held as joint
tenants or tenants by the entirety, and
generally are not aware that the decision
to take title to the property as either
joint tenants with right of survivorship
or tenants by the entirety will affect the
ability to disclaim their interest in the
property after the death of the first joint
tenant to die.

Accordingly, the final regulations
allow the disclaimer of jointly-held
property that is not unilaterally
severable on the same basis as joint
property that is unilaterally severable.
Thus, a surviving joint tenant may
disclaim the one-half survivorship
interest in property that the joint tenant
held either in joint tenancy with right of
survivorship or in tenancy by the
entirety, within 9 months of the death
of the first joint tenant to die. The rule
also significantly simplifies the
disclaimer of jointly-held property,
eliminating certain special rules that
were dependent on the application of
section 2515 to the creation of the
tenancy.

The proposed regulations provided
rules regarding the disclaimer of
interests in joint bank accounts and
brokerage accounts, generally
recognizing that the creation of such
accounts are not completed gifts under
certain circumstances. Comments noted
that other kinds of investment accounts,
such as accounts held at mutual funds,
accord the parties rights that are similar

to the rights of parties with respect to
joint bank accounts and brokerage
accounts. Accordingly, the final
regulations have expanded the special
rule with respect to the disclaimer of
jointly-held bank and brokerage
accounts to include jointly-held
investment accounts such as accounts
held at mutual funds.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because these
regulations do not impose a collection
of information on small entities, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the Notice of Proposed
Rulemaking preceding these regulations
was submitted to the Small Business
Administration for comment on their
impact on small business.

Drafting Information

The principal author of these
regulations is Dale Carlton, Office of the
Chief Counsel, IRS. Other personnel
from the IRS and Treasury Department
participated in their development.

List of Subjects
26 CFR Part 20

Estate taxes, Reporting and
recordkeeping requirements.

26 CFR Part 25

Gift taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 20 and 25
are amended as follows:

PART 20—ESTATE TAX; ESTATES OF
DECEDENTS DYING AFTER AUGUST
16, 1954

PARAGRAPH 1. The authority citation
for part 20 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

PAR. 2. Section 20.2041-3 is amended
as follows:

1. Paragraph (d)(6)(i) is amended by
revising the first sentence and by adding
a new sentence after the first sentence.

2. Paragraph (d)(6)(iii) is added.

The additions and revisions read as
follows:

§20.2041-3 Powers of appointment
created after October 21, 1942.

* * * * *

d***

(6)(i) A disclaimer or renunciation of
a general power of appointment created
in a transfer made after December 31,
1976, is not considered to be the release
of the power if the disclaimer or
renunciation is a qualified disclaimer as
described in section 2518 and the
corresponding regulations. For rules
relating to when the transfer creating the
power occurs, see § 25.2518-2(c)(3) of
this chapter. * * *
* * * * *

(iii) The first and second sentences of
paragraph (d)(6)(i) of this section are
applicable for transfers creating the
power to be disclaimed made on or after
December 31, 1997.

* * * * *

Par. 3. Section 20.2046-1 is revised to
read as follows:

§20.2046-1 Disclaimed property.

(a) This section shall apply to the
disclaimer or renunciation of an interest
in the person disclaiming by a transfer
made after December 31, 1976. For rules
relating to when the transfer creating the
interest occurs, see § 25.2518-2(c)(3)
and (c)(4) of this chapter. If a qualified
disclaimer is made with respect to such
a transfer, the Federal estate tax
provisions are to apply with respect to
the property interest disclaimed as if the
interest had never been transferred to
the person making the disclaimer. See
section 2518 and the corresponding
regulations for rules relating to a
qualified disclaimer.

(b) The first and second sentences of
this section are applicable for transfers
creating the interest to be disclaimed
made on or after December 31, 1997.

Par. 4. Section 20.2056(d)-2 is
amended as follows:

1. Paragraph (a) is amended by
revising the first sentence and adding a
new sentence after the first sentence.

2. Paragraph (b) is revised.

3. A new paragraph (c) is added.

The additions and revisions read as
follows:

§20.2056(d)—-2 Marital deduction; effect of
disclaimers of post-December 31, 1976
transfers.

(a) * * * If asurviving spouse
disclaims an interest in property passing
to such spouse from the decedent,
which interest was created in a transfer
made after December 31, 1976, the
effectiveness of the disclaimer will be
determined by section 2518 and the
corresponding regulations. For rules
relating to when the transfer creating the
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interest occurs, see § 25.2518-2(c)(3)
and (c)(4) of this chapter. * * *

(b) Disclaimer by a person other than
a surviving spouse. If an interest in
property passes from a decedent to a
person other than the surviving spouse,
and the interest is created in a transfer
made after December 31, 1976, and—

(1) The person other than the
surviving spouse makes a qualified
disclaimer with respect to such interest;
and

(2) The surviving spouse is entitled to
such interest in property as a result of
such disclaimer, the disclaimed interest
is treated as passing directly from the
decedent to the surviving spouse. For
rules relating to when the transfer
creating the interest occurs, see
§25.2518-2(c)(3) and (c)(4) of this
chapter.

(c) Effective date. The first and second
sentences of paragraphs (a) and (b) of
this section are applicable for transfers
creating the interest to be disclaimed
made on or after December 31, 1997.

PART 25—GIFT TAX; GIFTS MADE
AFTER DECEMBER 31, 1954

Par. 5. The authority citation for part
25 is amended by adding an entry in
numerical order to read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 25.2518-2 is also issued
under 26 U.S.C. 2518(b). * * *

Par. 6. Section 25.2511-1 is amended
as follows:

1. In paragraph (c)(1), the fourth
sentence is revised.

2. A new paragraph (c)(3) is added.

The additions and revisions read as
follows:

§25.2511-1 Transfers in general.

* * * * *

(c)(1) * * * However, in the case of
a transfer creating an interest in
property (within the meaning of
§25.2518-2(c)(3) and (c)(4)) made after
December 31, 1976, this paragraph (c)(1)
shall not apply to the donee if, as a
result of a qualified disclaimer by the
donee, the interest passes to a different
donee. * * *
* * * * *

(3) The fourth sentence of paragraph
(c)(2) of this section is applicable for
transfers creating an interest to be
disclaimed made on or after December
31, 1997.

* * * * *

Par. 7. Section 25.2514-3 is amended
as follows:

1. Paragraph (c)(5) is amended by
revising the first sentence and adding a
new sentence after the first sentence.

2. A new paragraph (c)(7) is added.

The additions and revisions read as
follows:

§25.2514-3 Powers of appointment
created after October 21, 1942.

* * * * *

(C) * X *

(5) * * * Adisclaimer or
renunciation of a general power of
appointment created in a transfer made
after December 31, 1976, is not
considered a release of the power for gift
tax purposes if the disclaimer or
renunciation is a qualified disclaimer as
described in section 2518 and the
corresponding regulations. For rules
relating to when a transfer creating the
power occurs, see § 25.2518-2(c)(3).

* * *

* * * * *

(7) The first and second sentences of
paragraph (c)(5) of this section are
applicable for transfers creating the
power to be disclaimed made on or after
December 31, 1997.

* * * * *

Par. 8. Section 25.2518-1 is amended
as follows:

1. Paragraph (a)(1) is revised.

2. In paragraph (a)(2), the last three
sentences of the example are removed
and four new sentences are added in
their place.

3. A new paragraph (a)(3) is added.

The additions and revisions read as
follows:

§25.2518-1 Qualified disclaimers of
property; In general.

(@ * * * (1) In general. The rules
described in this section, § 25.2518-2,
and §25.2518-3 apply to the qualified
disclaimer of an interest in property
which is created in the person
disclaiming by a transfer made after
December 31, 1976. In general, a
qualified disclaimer is an irrevocable
and unqualified refusal to accept the
ownership of an interest in property.
For rules relating to the determination
of when a transfer creating an interest
occurs, see §25.2518-2(c) (3) and (4).

(2) * * x

Example. * * * The transfer creating the
remainder interest in the trust occurred in
1968. See §25.2511-1(c)(2). Therefore,
section 2518 does not apply to the disclaimer
of the remainder interest because the transfer
creating the interest was made prior to
January 1, 1977. If, however, W had caused
the gift to be incomplete by also retaining the
power to designate the person or persons to
receive the trust principal at death, and, as
a result, no transfer (within the meaning of
§25.2511-1(c)(2)) of the remainder interest
was made at the time of the creation of the
trust, section 2518 would apply to any
disclaimer made after W’s death with respect
to an interest in the trust property.

(3) Paragraph (a)(1) of this section is
applicable for transfers creating the
interest to be disclaimed made on or
after December 31, 1997.

* * * * *

Par. 9. Section 25.2518-2 is amended
as follows:

1. The text of paragraph (c)(3)
following the heading is redesignated as
paragraph (c)(3)(i) and amended as
follows:

a. In the first, eighth, and eleventh
sentences, the word “‘taxable” is
removed in each place it appears.

b. In the second and ninth sentences,
the language “‘taxable transfer” is
removed and ‘“‘transfer creating an
interest” is added in each place it
appears.

c. In the third sentence the language
“taxable transfers” is removed and
“transfers creating an interest” is added.

d. The fourth, fifth, sixth, and seventh
sentences are removed and five new
sentences are added in their place.

2-3. A new paragraph (c)(3)(ii) is
added.

4. Paragraph (c)(4) is revised.

5. In paragraph (c)(5), Example (7) is
revised.

6. In paragraph (c)(5), Example (8) is
removed.

7. In paragraph (c)(5), Example (9) is
redesignated as Example (12) and is
revised.

8. In paragraph (c)(5), Example (10) is
redesignated as Example (11) and the
first sentence is revised.

9. In paragraph (c)(5), new Examples
(8), (9), (10), (13), and (14), are added.

The additions and revisions read as
follows:

§25.2518-2 Requirements for a qualified
disclaimer.
* * * * *

C * * *

(3) Transfer. (i) * * * With respect to
transfers made by a decedent at death or
transfers that become irrevocable at
death, the transfer creating the interest
occurs on the date of the decedent’s
death, even if an estate tax is not
imposed on the transfer. For example, a
bequest of foreign-situs property by a
nonresident alien decedent is regarded
as a transfer creating an interest in
property even if the transfer would not
be subject to estate tax. If there is a
transfer creating an interest in property
during the transferor’s lifetime and such
interest is later included in the
transferor’s gross estate for estate tax
purposes (or would have been included
if such interest were subject to estate
tax), the 9-month period for making the
qualified disclaimer is determined with
reference to the earlier transfer creating
the interest. In the case of a general
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power of appointment, the holder of the
power has a 9-month period after the
transfer creating the power in which to
disclaim. If a person to whom any
interest in property passes by reason of
the exercise, release, or lapse of a
general power desires to make a
qualified disclaimer, the disclaimer
must be made within a 9-month period
after the exercise, release, or lapse
regardless of whether the exercise,
release, or lapse is subject to estate or
gifttax. * * *

(ii) Sentences 1 through 10 and 12 of
paragraph (c)(3)(i) of this section are
applicable for transfers creating the
interest to be disclaimed made on or
after December 31, 1997.

(4) Joint property—(i) Interests in joint
tenancy with right of survivorship or
tenancies by the entirety. Except as
provided in paragraph (c)(4)(iii) of this
section (with respect to joint bank,
brokerage, and other investment
accounts), in the case of an interest in
a joint tenancy with right of
survivorship or a tenancy by the
entirety, a qualified disclaimer of the
interest to which the disclaimant
succeeds upon creation of the tenancy
must be made no later than 9 months
after the creation of the tenancy
regardless of whether such interest can
be unilaterally severed under local law.
A qualified disclaimer of the
survivorship interest to which the
survivor succeeds by operation of law
upon the death of the first joint tenant
to die must be made no later than 9
months after the death of the first joint
tenant to die regardless of whether such
interest can be unilaterally severed
under local law and, except as provided
in paragraph (c)(4)(ii) of this section
(with respect to certain tenancies
created on or after July 14, 1988), such
interest is deemed to be a one-half
interest in the property. (See, however,
section 2518(b)(2)(B) for a special rule
in the case of disclaimers by persons
under age 21.) This is the case
regardless of the portion of the property
attributable to consideration furnished
by the disclaimant and regardless of the
portion of the property that is included
in the decedent’s gross estate under
section 2040 and regardless of whether
the interest can be unilaterally severed
under local law. See paragraph (c)(5),
Examples (7) and (8), of this section.

(ii) Certain tenancies in real property
between spouses created on or after July
14, 1988. In the case of a joint tenancy
between spouses or a tenancy by the
entirety in real property created on or
after July 14, 1988, to which section
2523(i)(3) applies (relating to the
creation of a tenancy where the spouse
of the donor is not a United States

citizen), the surviving spouse may
disclaim any portion of the joint interest
that is includible in the decedent’s gross
estate under section 2040. See
paragraph (c)(5), Example (9), of this
section.

(iii) Special rule for joint bank,
brokerage, and other investment
accounts (e.g., accounts held at mutual
funds) established between spouses or
between persons other than husband
and wife. In the case of a transfer to a
joint bank, brokerage, or other
investment account (e.g., an account
held at a mutual fund), if a transferor
may unilaterally regain the transferor’s
own contributions to the account
without the consent of the other
cotenant, such that the transfer is not a
completed gift under § 25.2511-1(h)(4),
the transfer creating the survivor’s
interest in the decedent’s share of the
account occurs on the death of the
deceased cotenant. Accordingly, if a
surviving joint tenant desires to make a
qualified disclaimer with respect to
funds contributed by a deceased
cotenant, the disclaimer must be made
within 9 months of the cotenant’s death.
The surviving joint tenant may not
disclaim any portion of the joint
account attributable to consideration
furnished by that surviving joint tenant.
See paragraph (c)(5), Examples (12),
(13), and (14), of this section, regarding
the treatment of disclaimed interests
under sections 2518, 2033 and 2040.

(iv) Effective date. This paragraph
(c)(4) is applicable for disclaimers made
on or after December 31, 1997.

(5) Examples. * * *

* * * * *

Example (7). On February 1, 1990, A
purchased real property with A’s funds. Title
to the property was conveyed to ““A and B,
as joint tenants with right of survivorship.”
Under applicable state law, the joint interest
is unilaterally severable by either tenant. B
dies on May 1, 1998, and is survived by A.
On January 1, 1999, A disclaims the one-half
survivorship interest in the property to
which A succeeds as a result of B’s death.
Assuming that the other requirements of
section 2518(b) are satisfied, A has made a
qualified disclaimer of the one-half
survivorship interest (but not the interest
retained by A upon the creation of the
tenancy, which may not be disclaimed by A).
The result is the same whether or not A and
B are married and regardless of the
proportion of consideration furnished by A
and B in purchasing the property.

Example (8). Assume the same facts as in
Example (7) except that A and B are married
and title to the property was conveyed to “A
and B, as tenants by the entirety.” Under
applicable state law, the tenancy cannot be
unilaterally severed by either tenant.
Assuming that the other requirements of
section 2518(b) are satisfied, A has made a
qualified disclaimer of the one-half

survivorship interest (but not the interest
retained by A upon the creation of the
tenancy, which may not be disclaimed by A).
The result is the same regardless of the
proportion of consideration furnished by A
and B in purchasing the property.

Example (9). On March 1, 1989, H and W
purchase a tract of vacant land which is
conveyed to them as tenants by the entirety.
The entire consideration is paid by H. W is
not a United States citizen. H dies on June
1, 1998. W can disclaim the entire joint
interest because this is the interest includible
in H’s gross estate under section 2040(a).
Assuming that W’s disclaimer is received by
the executor of H’s estate no later than 9
months after June 1, 1998, and the other
requirements of section 2518(b) are satisfied,
W’s disclaimer of the property would be a
qualified disclaimer. The result would be the
same if the property was held in joint
tenancy with right of survivorship that was
unilaterally severable under local law.

Example (10). In 1986, spouses A and B
purchased a personal residence taking title as
tenants by the entirety. B dies on July 10,
1998. A wishes to disclaim the one-half
undivided interest to which A would
succeed by right of survivorship. If A makes
the disclaimer, the property interest would
pass under B’s will to their child C. C, an
adult, and A resided in the residence at B’s
death and will continue to reside there in the
future. A continues to own a one-half
undivided interest in the property. Assuming
that the other requirements of section 2518(b)
are satisfied, A may make a qualified
disclaimer with respect to the one-half
undivided survivorship interest in the
residence if A delivers the written disclaimer
to the personal representative of B’s estate by
April 10, 1999, since A is not deemed to have
accepted the interest or any of its benefits
prior to that time and A’s occupancy of the
residence after B’s death is consistent with
A’s retained undivided ownership interest.
The result would be the same if the property
was held in joint tenancy with right of
survivorship that was unilaterally severable
under local law.

Example (11). H and W, husband and wife,
reside in state X, a community property state.
* * %

Example (12). OnJuly 1, 1990, A opens a
bank account that is held jointly with B, A’s
spouse, and transfers $50,000 of A’s money
to the account. A and B are United States
citizens. A can regain the entire account
without B’s consent, such that the transfer is
not a completed gift under §25.2511-1(h)(4).
A dies on August 15, 1998, and B disclaims
the entire amount in the bank account on
October 15, 1998. Assuming that the
remaining requirements of section 2518(b)
are satisfied, B made a qualified disclaimer
under section 2518(a) because the disclaimer
was made within 9 months after A’s death at
which time B had succeeded to full
dominion and control over the account.
Under state law, B is treated as predeceasing
A with respect to the disclaimed interest. The
disclaimed account balance passes through
A’s probate estate and is no longer joint
property includible in A’s gross estate under
section 2040. The entire account is, instead,
includible in A’s gross estate under section
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2033. The result would be the same if A and
B were not married.

Example (13). The facts are the same as
Example (12), except that B, rather than A,
dies on August 15, 1998. A may not make a
qualified disclaimer with respect to any of
the funds in the bank account, because A
furnished the funds for the entire account
and A did not relinquish dominion and
control over the funds.

Example (14). The facts are the same as
Example (12), except that B disclaims 40
percent of the funds in the account. Since,
under state law, B is treated as predeceasing
A with respect to the disclaimed interest, the
40 percent portion of the account balance
that was disclaimed passes as part of A’s
probate estate, and is no longer characterized
as joint property. This 40 percent portion of
the account balance is, therefore, includible
in A’s gross estate under section 2033. The
remaining 60 percent of the account balance
that was not disclaimed retains its character
as joint property and, therefore, is includible
in A’s gross estate as provided in section
2040(b). Therefore, 30 percent (¥2x60
percent) of the account balance is includible
in A’s gross estate under section 2040(b), and
a total of 70 percent of the aggregate account
balance is includible in A’s gross estate. If A
and B were not married, then the 40 percent
portion of the account subject to the
disclaimer would be includible in A’s gross
estate as provided in section 2033 and the 60
percent portion of the account not subject to
the disclaimer would be includible in A’s
gross estate as provided in section 2040(a),
because A furnished all of the funds with
respect to the account.

* * * * *

Michael P. Dolan,

Deputy Commissioner of Internal Revenue.
Approved: December 10, 1997.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.

[FR Doc. 97-33394 Filed 12-30-97; 8:45 am]

BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[WA 29-1-6724, WA 57-7132; FRL-5934—
8]

Approval and Promulgation of State
Implementation Plans: Washington;
Correcting Amendments

AGENCY: Environmental Protection
Agency.

ACTION: Final rule; correcting
amendments.

SUMMARY: This action corrects the
incorporation by reference found in the
approval of the Washington State
Implementation Plan (SIP) revision
published on September 22, 1997 and
corrects a typographical error found in

the Washington SIP Table of Contents
published on June 29, 1995.

DATES: This action is effective on
December 31, 1997.

ADDRESSES: Copies of the State’s request
and other information supporting this
proposed action are available for
inspection during normal business
hours at the following locations: EPA,
Office of Air Quality (OAQ-107), 1200
Sixth Avenue, Seattle, Washington
98101, and the State of Washington
Department of Ecology, 300 Desmond
Drive, Lacey, WA 98503.

Documents which are incorporated by
reference are available for public
inspection at the Air and Radiation
Docket and Information Center, EPA,
401 M Street, SW, Washington, D.C.
20460, as well as the above addresses.
FOR FURTHER INFORMATION CONTACT:
Christine Lemmeé, Office of Air Quality
(OAQ-107), EPA, Seattle, Washington,
(206) 553-0977.

SUPPLEMENTARY INFORMATION: (1) On
September 22, 1997 (62 FR 49442), four
revisions to the Washington SIP were
approved. These revisions addressed the
attainment of the National Ambient Air
Quality Standard (NAAQS) for carbon
monoxide in the Spokane, Washington
urbanized area. The Spokane County
Air Pollution Control Authority Motor
Fuel Specifications for Oxygenated
Gasoline were inadvertently omitted
from the incorporation by reference
section of the Part 52 amendment. This
action corrects that omission by
incorporating these regulations into the
Washington SIP.

(2) On June 29, 1995 (60 FR 33736),
EPA approved the recodification of the
SIP table of contents submitted by the
Washington Department of Ecology. A
typographical error occurred in the
bracketed portion of Section 2.2.415,
WAC 173-415-030, and one of the
“exceptions” was mistakenly omitted. It
should now read, “Emission Standards
[except section (1) and (3)(b)]”". (Section
(1) had been mistakenly omitted).

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a ‘““significant regulatory action”,
and is, therefore, not subject to review
by the Office of Management and
Budget. In addition, this action does not
impose any enforceable duty or contain
any unfunded mandate as described in
the Unfunded Mandates Reform Act of
1995 (P.L. 104-4), or require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or involve
special consideration of environmental
justice related issues as required by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

Because this action is not subject to
notice-and-comment requirements
under the Administrative Procedure Act
or any other statute, it is not subject to
the provisions of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of this rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: December 3, 1997.
Chuck Findley,
Acting Regional Administrator, Region X.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart WW—Washington

2. Section 52.2470 is amended by
revising paragraph (c)(75) to read as
follows:

§52.2470 Identification of plan.
* * * * *
c * * *

(75) On January 22, 1993, September
14, 1993, and April 30, 1996, the
Director of the Washington Department
of Ecology submitted to the Regional
Administrator of EPA four revisions to
the SIP consisting of amendments to the
Spokane CO SIP.

(i) Incorporation by reference.

(A) Letter dated January 22, 1993,
from Washington to EPA requesting
approval of revisions to the Spokane CO
portion of the Washington State
Implementation Plan; the “Supplement
to the State Implementation Plan for
Washington State, Spokane Carbon
Monoxide Nonattainment Area,” dated
January 1993, Sections 6.0, 6.1, 6.3, and
6.4.

(B) Letter dated September 14, 1993,
from Washington to EPA providing
supplementary information to that
submitted on January 22, 1993;
“Spokane County Carbon Monoxide
Non-attainment Area 1990 Base Year
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Emissions Inventory,” dated November
1992.

(C) Two letters dated April 30, 1996,
from Washington to EPA submitting two
revisions to the SIP; “Supplement to A
Plan for Attaining and Maintaining
National Ambient Air Quality Standards
for the Spokane Carbon Monoxide
Nonattainment Area,” dated March
1995; and ““‘Supplement to the State
Implementation Plan for Washington
State, Spokane County Carbon
Monoxide Nonattainment Area,
Supplement 1 of 2,” replacement pages
for Sections 2.5 and 6.2 of Section
4.5.2.CO.1 of the State Implementation
Plan, dated January 1996; “Supplement
to the State Implementation Plan for
Washington State, Spokane County
Carbon Monoxide Nonattainment Area,
Supplement 2 of 2,”” new Section 10.0,
Contingency Measures, of Section
4.5.2.CO.1 of the State Implementation
Plan, dated January 1996; and Spokane
County Air Pollution Control Authority
Motor Fuel Specifications for
Oxygenated Gasoline, Regulation I,
Atrticle VI, Section 6.16, adopted July 6,
1995.

(i) Additional material.

(A) Letter of September 29, 1995,
submitting CO Periodic Emission
Inventory Reports; “Spokane County
Carbon Monoxide Nonattainment Area,
1993 Periodic Update Emissions
Inventory,” dated September 1995.

3. In §52.2479 the table is amended
by revising Section 2.2.415 to read as
follows:

§52.2479 Contents of the federally
approved, State submitted implementation
plan.

* * * * *

Washington State Implementation Plan for
Air Quality; State and Local Requirements

Table of Contents
* * * * *

2.2.415

WAC 173-415 Primary Aluminum Plants

173-415-010 Statement of purpose [02/
19/91]

173-415-020 Definitions [02/19/91
except sections (1) and (2)]

173-415-030 Emission standards [02/19/
91 except sections (1) and (3)(b)]

173-415-045 Creditable stack height and
dispersion techniques [02/19/91]

173-415-050 New source review (NSR)
[02/19/91]

173-415-051 Prevention of significant
deterioration (PSD) [02/19/91]

173-415-060 Monitoring and reporting
[02/19/91 except sections (1)(a)(b)(d)]

173-415-070 Report of startup,
shutdown, breakdown or upset
conditions [02/19/91]

173-415-080 Emission inventory [02/19/
91]
* * * * *
[FR Doc. 97-33960 Filed 12—-30-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[CO-001-0006a & CO-001-0021a; FRL—
5934-2]

Clean Air Act Approval and
Promulgation of PMio Implementation
Plan for Colorado; Designation of
Areas for Air Quality Planning
Purposes; Steamboat Springs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA approves the State
implementation plan (SIP) submitted by
the State of Colorado to achieve
attainment and maintenance of the
National Ambient Air Quality Standards
(NAAQS) for particulate matter with an
aerodynamic diameter less than or equal
to a nominal 10 micrometers (PMio),
including among other things, control
measures, technical analyses,
guantitative milestones and contingency
measures. The SIP was submitted by the
Governor of Colorado with a letter dated
September 16, 1997 to satisfy certain
Federal requirements for an approvable
SIP for the Steamboat Springs, Colorado
moderate PM1o nonattainment area, as
designated effective January 20, 1994. In
addition, EPA approves the Steamboat
Springs emergency episode plan. EPA
also amends the boundary for the
Steamboat Springs nonattainment area
to clarify the original description.

DATES: This action is effective on March
2, 1998 unless adverse comments are
received by January 30, 1998. If the
effective date is delayed, timely notice
will be published in the Federal
Register.

ADDRESSES: Comments should be
addressed to: Richard R. Long, Director,
Air Program, EPA Region VIII at the
address listed below. Copies of the
State’s submittal and other information
are available for inspection during
normal business hours at the following
locations: Air Program, Environmental
Protection Agency, Region VIII, 999
18th Street, suite 500, Denver, Colorado
80202-2405; and Colorado Department
of Public Health and Environment, Air
Pollution Control Division, 4300 Cherry
Creek Drive South, Denver, Colorado
80222-1530.

FOR FURTHER INFORMATION CONTACT:
Amy Platt, 8P2—-A, Environmental
Protection Agency, Region VIII, 999
18th Street, suite 500, Denver, Colorado
80202-2466, (303) 312-6449.

SUPPLEMENTARY INFORMATION:
|. Background

The Steamboat Springs, Colorado area
was designated nonattainment for PMio
and classified as moderate under section
107(d)(3) of the Clean Air Act, on
December 21, 1993.1 See 57 FR 43846
(September 22, 1992), 58 FR 67334
(December 21, 1993) and 40 CFR 81.306
(Routt County (part)). The Steamboat
Springs designation became effective on
January 20, 1994. The air quality
planning requirements for moderate
PM 10 nonattainment areas 2 are set out
in Subparts 1 and 4 of Title | of the Act.3

EPA has issued a “General Preamble”
describing EPA’s preliminary views on
how EPA intends to review SIPs and SIP
revisions submitted under Title | of the
Act, including those State submittals
containing moderate PMio
nonattainment area SIP requirements
(see generally 57 FR 13498 (April 16,
1992) and 57 FR 18070 (April 28,
1992)). Because EPA is describing its
interpretations here only in broad terms,
the reader should refer to the General
Preamble for a more detailed discussion
of the interpretations of title | advanced
in this document and the supporting
ra