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Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO

Access, a service of the United States Government Printing

Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page |l or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov
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Federal Register

Vol. 62, No. 140
Tuesday, July 22, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 92—CE—-41-AD; Amendment 39—
10080; AD 97-08-06 R1]

RIN 2120-AA64
Airworthiness Directives; Louis

L'Hotellier, S.A., Ball and Swivel Joint
Quick Connectors

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; correction.

SUMMARY: This document clarifies
information in Airworthiness Directive
(AD) 97-08-06 that applies to Louis
L’Hotellier S.A. (L’Hotellier) ball and
swivel joint quick connectors installed
on gliders and sailplanes that are not
equipped with a “Uerling” sleeve or an
LS-safety sleeve. These connectors
allow the operator of the gliders and
sailplanes to quickly connect and
disconnect the control systems during
assembly and disassembly for storage
purposes. AD 97-08-06 currently
requires enlarging the safety pin guide
hole diameter, and fabricating and
installing a placard that specifies the
requirement of securing the control
system connectors with safety wire,
pins, or safety sleeves prior to each
flight. The actions specified in that AD
are intended to prevent the connectors
from becoming inadvertently
disconnected, which could result in loss
of control of the sailplane or glider. This
document clarifies the applicability and
modification instructions of AD 97-08-
06 by including additional instructions
to accomplish the same actions. This
correction of the AD results from several
operators expressing uncertainty about
the applicability and modification
instructions.

DATES: Effective August 1, 1997.

FOR FURTHER INFORMATION CONTACT: Mr.
J. Mike Kiesov, Project Officer,
Sailplanes/Gliders, Small Airplane
Directorate, Aircraft Certification
Service, FAA, 1201 Walnut, suite 900,
Kansas City, Missouri 64106; telephone
(816) 426-6932; facsimile (816) 426—
2169.

SUPPLEMENTARY INFORMATION: On April
2, 1997, the Federal Aviation
Administration (FAA) issued AD 97—
08-06, Amendment 39-9994 (62 FR
17537, April 10, 1997), which applies to
gliders and sailplanes utilizing the
L’Hotellier ball and swivel joint quick
connectors, and that are not equipped
with a “Uerling” sleeve or an LS-Safety
sleeve. That AD requires the following:

—Enlarging the safety pin guide hole
diameter to a minimum of 1.2 mm (0.05
in.) to accommodate a safety wire or pin,
as applicable.

—Fabricating a placard (using 1/8 inch
letters) with the following words:

“All L’'Hotellier control system connectors

must be secured with safety wire, pins, or

safety sleeves, as applicable, prior to
operation.”; and

—Installing this placard in the glider or
sailplane within the pilot’s clear view.

The AD resulted from several in-flight
accidents involving inadvertent
disconnection of these connectors that
are installed on certain gliders and
sailplanes. The actions required by AD
97-08-06 are intended to prevent the
connectors from becoming inadvertently
disconnected, which could result in loss
of control of the sailplane or glider.

Need for the Correction

Since the issuance of AD 97-08-06,
the FAA received several reports from
operators stating that they are not clear
as to whether the AD applies to their
sailplane or glider.

The FAA also did not distinguish that
there are two styles of ball and swivel
joint quick connectors (locking plates
and locking cams), which has led to
confusion for affected sailplane and
glider operators in complying with the
AD.

In addition, paragraph (a) of AD 97—
08-06 requires the operator to enlarge
the safety pin guide hole of the quick
connectors to accomodate a safety wire
or pin for those sailplanes or gliders
equipped with the affected quick
connectors that have a safety pin guide
hole. Paragraph (b) of this AD requires
fabricating and installing a placard that

specifies the requirement of securing the
control system connectors with safety
wire, pins, or safety sleeves, as
applicable, prior to each flight. If a
sailplane or glider is equipped with a
quick connector that does not have a
safety pin guide hole, it would be
impossible for the owner /operator to
comply with paragraph (b) of AD 97—
08-06 without drilling guide holes.

Consequently, the FAA saw a need to
clarify the applicability of AD 97-08—
06, to more fully explain the intent of
the modification requirements of AD
97-08-06, and to add the requirement of
drilling safety pin guide holes if not
already equipped.

Correction of Publication

This document clarifies the
applicability and modification
instructions of AD 97-08-06, and adds
the AD as an amendment to section
39.13 of the Federal Aviation
Regulations (14 CFR 39.13).

Since this action only clarifies the
applicability and modifications
instructions, it has no adverse economic
impact and imposes no additional
burden on any person than would have
been necessary to comply with
paragraph (b) of AD 97-08-06.
Therefore, the FAA has determined that
prior notice and opportunity for public
comment are unnecessary.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

Adoption of the Correction

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)
97-07-10, Amendment 39—-97-08-06,
Amendment 39-9994 (62 FR 17537,
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April 10, 1997), and by adding a new
AD to read as follows:

97-08-06 R1 Louis L’ Hotellier, S.A.
Amendment 39-10080; Docket No. 92—
CE-41-AD. Revises AD 97-08-06,
Amendment 39-9994.

Applicability: All ball and swivel joint
quick connectors installed in, but not limited
to, the following gliders and sailplanes that
are not equipped with a “Uerling” sleeve or
an LS-Safety sleeve:

Manufacturer Models

Alexander Schleicher | ASK21, ASK23, ASW
12, ASW15,
ASW15B, ASW17,
ASW19, ASW19B,

S 12, AS-K13.

Centrair, S.N ............ 101, 101A, 101P,
101AP, and 201B.

Eiravion .......cccceeeeenn. PIK 20, PIK 20B, and
PIK 20D.

Glaser Dirks .............. DG100, DG400, and
DG-500M.

Burkhart Grob ............ G102 Astir CS, G102,
G103 Twin Astir,
G103 Twin I,
G103A Twin Il
Acro, G103C Twin
Il SL, G109, and
G109B.

1S-28B2 and 1S—
29D2.

LS1-f and LS3-a.

Cirrus, Std. Cirrus,
Nimbus 2, Nimbus
2B, Janus, Discus
a, Ventus a/16.6.

Intreprinderea ICA
(Lark).

Rolladen Schneider ...

Schempp-Hirth

Note 1: This AD applies to the L’Hotellier
ball and swivel joint quick connectors. This

AD only applies to U.S.type-certificated
gliders and sailplanes that have the affected
connectors installed. If the L’Hotellier
connectors are not installed on a glider or
sailplane, no action is required by the owner/
operator. This AD does not apply to gliders
and sailplanes that do not have a U.S. type
certificate (i.e., experimental category);
however, the FAA strongly recommends
compliance with the intent of this AD for
airplanes involved in U.S. operation where a
U.S. type certificate is not necessary.

Note 2: This AD applies to sailplanes and
gliders equipped with the quick connectors
identified in the preceding applicability
provision, regardless of whether sailplane or
glider has been modified, altered, or repaired
in the area subject to the requirements of this
AD. For sailplanes and gliders that have been
modified, altered, or repaired so that the
performance of the requirements of this AD
is affected, the owner/operator must request
approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required within the next 30
calendar days after the effective date of this
AD or upon installation of the affected quick
connectors, whichever occurs later, unless
already accomplished (compliance with AD
97-08-06).

To prevent the quick connectors from
becoming inadvertently disconnected, which
could result in loss of control of the sailplane
or glider, accomplish the following:

Note 3: The paragraph structure of this AD
is as follows:

Level 1: (a), (b), (c), etc.

Level 2: (1), (2), (3), etc.

Level 3: (i), (ii), (iii), etc.

Level 4: (A), (B), (C), etc.

Level 2, Level 3, and Level 4 structures are
designations of the Level 1 paragraph they
immediately follow.

(a) For all sailplanes and gliders equipped
with the affected quick connectors,
accomplish the following:

(1) For ball and swivel joint connectors
with lock plates, accomplish the following:

(i) If the quick connectors have a safety pin
guide hole, utilize the existing hole and
install an aviation locking device (safety wire
or safety pin). If the hole cannot
accommodate the locking device, enlarge the
hole to a diameter not to exceed 1.2 mm (0.05
inch), and install the locking device.

(A) If the locking device already fits the
guide hole, then enlarging the hole is not
necessary.

(B) The type of aviation locking device
used is at the discretion of the certificated
mechanic based on the installation
accessibility of the locking devices and
fittings.

(i) If the quick connectors do not have a
safety pin guide hole, drill a guide hole not
to exceed 1.2 mm (0.05 inch) to
accommodate the aviation locking device and
install the locking device (Reference Figure
1). The type of aviation locking device used
is at the discretion of the certificated
mechanic based on the installation
accessibility of the locking devices and
fittings.

BILLING CODE 4910-13-U
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LOCKING PLATE HOLE
SEAT

BALL
T MIN 2 mm

SWIVEL JOINT

FIGURE 1

(2) For ball and swivel joint quick connectors with locking cams, accomplish the following:

(i) If the locking cam does not have a safety pin guide hole, drill the hole not to exceed 1.3 mm (0.055 inch) to accommodate
the aviation locking device and install the locking device.

(A) When drilling the hole, assure that the ball is correctly inserted so that one edge of the hole is level with the main body
of the joint and at least 1.5mm (0.0625 inch) of material is left on the other side.

(B) When the ball is seated correctly, the hole is located aft of the centerline of the cam pivot point. (See the dashed line
in Figure 2 of this AD).

(C) The type of aviation locking device used is at the discretion of the certificated mechanic based on the installation accessibility
of the locking devices and fittings.

(i) If the locking cam has a safety pin guide hole, either utilize the existing hole and install an aviation locking device or
enlarge the hole to a diameter not to exceed 1.3mm (0.055 inch) to accommodate the appropriate aviation locking device and install
the locking device.

(A) When enlarging the hole, assure that the ball is correctly inserted so that one edge of the hole is level with the main body
of the joint and at least 1.5mm (0.0625 inch) of material is left on the other side. It is recommended to have the ball and swivel
joint connected when the hole is drilled.
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(B) When the ball is seated correctly, the
hole is located aft of the centerline of the cam
pivot point. (See the dashed line in Figure 2
of this AD).

(C) The type of aviation locking device
used is at the discretion of the certificated
mechanic based on the installation
accessibility of the locking devices and
fittings.

Note 4: The applicable aircraft
manufacturer has identified suitable locking
devices based on the aircraft’s specific type
design features. The operator may contact the
U.S. aircraft company representative or
manufacturer for any technical information
related to this matter.

Note 5: It is recommended, but not
required by this AD, that the owner/operator
inspect these connectors per L'Hotellier’s
“Instructions for the Maintenance L’Hotellier
Ball and Swivel Joints.” This technical data
may be obtained from your U.S. sailplane
dealer or from: L'Hotellier S.A., 93 Avenue
Charles De Gaulle, 92270 Bois Colombes,
France.

(b) Fabricate and install a placard (using 1/
8 inch letters) in the glider or sailplane,
within the pilot’s clear view, with the
following words:

“All L’'Hotellier control system connectors
must be secured with safety wire, pins, or
safety sleeves, as applicable, prior to
operation.”

FIGURE 2

(c) Fabricating and installing the placard as
required by paragraph (b) of this AD may be
performed by the owner/operator holding at
least a private pilot certificate as authorized
by section 43.7 of the Federal Aviation
Regulations (14 CFR 43.7), and must be
entered into the sailplane’s or glider’s records
showing compliance with this AD in
accordance with section 43.9 of the Federal
Aviation Regulations.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Small Airplane
Directorate, Aircraft Certification Service,
FAA, 1201 Walnut, suite 900, Kansas City,
Missouri 64106. The request shall be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Small Airplane Directorate. Alternative
methods of compliance approved in
accordance with AD 97-08-06 are
considered approved as alternative methods
of compliance for this AD.

Note 6: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be

)

BALL

obtained from the Small Airplane
Directorate.

(f) Copies of this AD may be inspected at
the FAA, Central Region, Office of the
Assistant Chief Counsel, Room 1558, 601 E.
12th Street, Kansas City, Missouri.

(9) This amendment (39-10080) becomes
effective on August 1, 1997.

Issued in Kansas City, Missouri, on July 9,
1997.

John R. Colomy,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 97-18497 Filed 7-21-97; 8:45 am]
BILLING CODE 4910-13-U

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 4

Interpretation Regarding Use of
Electronic Media by Commodity Pool
Operators and Commodity Trading
Advisors for Delivery of Disclosure
Documents and Other Materials

AGENCY: Commodity Futures Trading
Commission.

ACTION: Final Interpretation; Final
Rules.
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SUMMARY: The Commodity Futures
Trading Commission (the
“Commission’ or “CFTC"”) is modifying
in part the interpretation set forth in its
August 14, 1996 release (61 FR 42146)
to clarify the Commission’s views
concerning electronic delivery of
required Disclosure Documents and
other materials by commodity pool
operators (““CPOs’) and commodity
trading advisors (“CTAs”). The
Commission also is adopting technical
amendments to its rules governing the
form of documents distributed by CPOs
and CTAs and the requirement that a
CPO or CTA obtain a signed
acknowledgment when a Disclosure
Document is delivered. The rule
amendments were proposed in the
Commission’s August 27, 1996 release
(61 FR 44009) and are intended to
facilitate the use of electronic media by
CPOs and CTAs.

EFFECTIVE DATE: August 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Susan C. Ervin, Deputy Director/Chief
Counsel, or Christopher W. Cummings,
Special Counsel, Division of Trading
and Markets, Commodity Futures
Trading Commission, 1155 21st Street,
N.W., Washington, D.C. 20581.
Telephone Number: (202) 418-5450.
Facsimile Number: (202) 418-5536.
Electronic Mail: tm@cftc.gov.

SUPPLEMENTARY INFORMATION:
l. Background

On August 8, 1996, the Commission
issued a proposed interpretation
regarding the use of electronic media?
by commodity pool operators (““CPOs™),
commodity trading advisors (“CTAs”)
and their associated persons (“Initial
Release”). The Initial Release provided
guidance to CPOs and CTAs concerning
the application of the Commodity
Exchange Act (“CEA”) and the
Commission’s regulations thereunder to
activities involving electronic media.
The original effective date of the Initial
Release, which was published in the
Federal Register on August 14, 1996,
was October 15, 1996, with a sixty day
period for the submission of public
comments. On October 15, 1996, the
Commission postponed the effective
date for sixty days and extended the
comment period on the Initial Release
for thirty days to provide additional
time for the public to submit comments.

1The term “‘electronic media” refers to such
media as audiotapes, videotapes, facsimiles, CD—
ROM, electronic mail, bulletin boards, Internet
World Wide Web sites and computer networks (e.g.,
local area networks and commercial on-line
services) used to provide documents and
information required by or otherwise affected by the
Commodity Exchange Act and the regulations
promulgated thereunder.

On December 11, 1996, the Commission
indefinitely postponed the effective date
of the Initial Release to enable a full
review and consideration of the
comments received and issues
presented.2

On August 19, 1996, the Commission
proposed a series of technical changes
to Part 4 of its rules (the “Proposed
Rules™) to clarify application of paper-
based formatting, filing and
acknowledgment requirements in light
of the interpretations set forth in the
Initial Release. The Proposed Rules
were published for public comment in
the Federal Register on August 27,
1996.3 The Commission did not receive
any comments specifically addressed to
the Proposed Rules. However, because
the proposed changes to Rules 4.1, 4.21
and 4.31 codified portions of the Initial
Release, the Commission is considering
the comments received in response to
the Initial Release as applicable also to
those proposed rule amendments.

The Initial Release discussed the
application of the existing statutory and
regulatory regime to the use of
electronic media, including in Section Il
a discussion of the registration
implications of using electronic media
and in Section |1l specific guidance for
the use of electronic media for delivery
of Disclosure Documents. In Section IV
the Commission announced an optional,
six month pilot program for the
electronic filing of Disclosure
Documents (the “Pilot Program’).

Based upon its review of the
comments received and its experience
with the Pilot Program, on April 9,
1997, the Commission determined to
convert the electronic filing program to
a permanent, voluntary filing program.4
On April 9, 1997, the Commission
adopted the proposed changes to Rules
4.2(a), 4.26(d) and 4.36(d) substantially
as proposed to implement the electronic
filing program.5> This Release addresses
the issues relating to the electronic
delivery of Disclosure Documents and
other documents by CPOs and CTAs
discussed in Section Il of the Initial
Release. This Release does not affect the
status of Section Il of the Initial Release,
which principally addressed registration
issues, the effectiveness of which was

2The pilot program for electronic filing of
Disclosure Documents announced in the Initial
Release was implemented October 15, 1996 and was
not affected by postponement of the Initial Release’s
effective date.

361 FR 44009 (August 27, 1996).

462 FR 18265 (April 15, 1997).

562 FR 18265 (April 15, 1997). Rule 4.2(a) was
changed to provide for electronic filing at an e-mail
address to be designated by the Commission. Rules
4.26(d) and 4.36(d) were changed to provide that,
when a Disclosure Document is filed electronically,
only one copy need be submitted.

indefinitely postponed by the
Commission’s Federal Register release
of December 16, 1996.6

The Commission received comment
letters from seventy-seven sources:
twenty-six from persons registered as
CTASs, nineteen from CPOs/CTAs, two
from CTAs/introducing brokers (*“1Bs”’),
one from a CTA/futures commission
merchant, one from a CTA/CPO/IB, one
from a contract market, one from a
futures industry trade association, one
from a self-regulatory organization, one
from a public interest legal center, one
from a publishers’ trade association and
the remainder from various unregistered
persons or entities. The comments
received expressed broad support for
the Commission’s initiative to provide
guidance regarding the use of electronic
media but raised issues concerning a
number of specific applications of the
requirements for delivery of Disclosure
Documents.” Based upon the
Commission’s consideration of the
comments received and its own
reconsideration of the Initial Release,
the Commission has determined to
modify the interpretation as discussed
below. The Commission also has
determined to adopt the remaining
technical amendments to Part 4 in
substantially the form in which they
were proposed.

As the Commission stated in the
Initial Release, ‘‘electronic media can
provide an effective alternative to
traditional paper-based media.” 8 Thus,
as a general proposition, the
Commission supports consistency in the
application of regulatory requirements
to electronic and non-electronic media
to ensure that information is conveyed
in a manner that achieves the relevant
regulatory objectives, regardless of the
medium selected. The following
guidance is designed to aid in the
application of the rules to delivery of
Disclosure Documents and other
documents by means of electronic
media in a manner that achieves the
same objectives as delivery of hardcopy
documents.

I1. Delivery of Disclosure Documents to
Prospective Investors—Compliance
With Rules 4.21(a) and 4.31(a)

Commission rules require that CPOs
and CTAs deliver a Disclosure
Document at or prior to the time of
solicitation of customers. Commission
Rule 4.21(a) provides that “no CPO

661 FR 65940 (December 16, 1996).

7Because final action on Section Il of the Initial
Release is not being taken at this time, the
Commission is not addressing in this release the
comments received concerning registration-related
issues.

861 FR at 42150.



39106

Federal Register / Vol. 62, No. 140 / Tuesday, July 22, 1997 / Rules and Regulations

* * * may, directly or indirectly,
solicit, accept or receive funds,
securities or other property from a
prospective pool participant in a pool
that it operates or that it intends to
operate unless, on or before the date it
engages in that activity, the CPO
delivers or causes to be delivered to the
prospective participant a Disclosure
Document for the pool * * *.9
Similarly, Rule 4.31(a) provides that “‘no
CTA * * * may solicit a prospective
client, or enter into an agreement with
a prospective client to direct the client’s
commodity interest account or to guide
the client’s commodity interest trading
by means of a systematic program that
recommends specific transactions,
unless the commodity trading advisor,
at or before the time it engages in the
solicitation or enters into the agreement
(whichever is earlier), delivers or causes
to be delivered to the prospective client
a Disclosure Document for the trading
program * * * 10

The Initial Release provided guidance
to CPOs and CTAs concerning the use
of electronic media to comply with the
requirements of Part 4 of the
Commission’s regulations for the
delivery of Disclosure Documents by
CPOs and CTAs and distribution of
monthly or quarterly statements and
annual reports by CPOs. The
requirement to deliver Disclosure
Documents to prospective customers is
an essential component of the
Commission’s regulatory regime for
CPOs and CTAs. The Commission
reaffirms the view expressed in the
Initial Release that “‘the requirements
that CTAs and CPOs deliver Disclosure
Documents to prospective clients and
pool participants, respectively, may be
satisfied by the use of electronic media,
provided appropriate measures are
taken to assure that the purposes of the
delivery requirements are achieved.” 11
In the Initial Release, the Commission
identified criteria to guide CPOs and
CTAs in making use of electronic media
to effect delivery of Disclosure
Documents and other required
communications in a manner that
assures that the purposes of the delivery
requirements are achieved. The
Commission invited comment
concerning the criteria highlighted in
the Initial Release and any additional
criteria that commenters believed to be
relevant. The Commission has reviewed

917 CFR 4.21(a). CPOs and CTAs are reminded
of their obligations, regardless of the medium used,
to disclose all material information to existing or
prospective clients (see Rules 4.24(w) and 4.34(0))
and not to mislead (see Sections 4b and 4o of the
Act, 7 U.S.C. 6b and 60).

1017 CFR 4.31(a).

1161 FR at 42158.

the Initial Release in light of the
comments received and has determined
to make several modifications of the
guidance provided, as discussed more
fully below.

Consent. In the past, compliance with
Part 4 of the Commission’s rules has
required delivery of Disclosure
Documents in paper form. While the
Commission supports the use of
electronic media as an alternative
medium for delivery of Disclosure
Documents, it recognizes that some
persons may prefer to receive disclosure
in paper form. Paper disclosures
generally have a greater degree of
permanence and portability than
electronic disclosures and in some
contexts may be easier to review, e.g., if
one wishes to review several pages
‘“‘side by side.” Accordingly, CPOs and
CTAs may use electronic delivery in
lieu of delivery of a hardcopy Disclosure
Document only where the intended
recipient has provided informed
consent to receipt of the document by
means of electronic delivery.

In the Initial Release, the Commission
set forth six generic factors that must be
disclosed by a CPO or CTA to obtain
informed consent to delivery of required
documents electronically: (1) the
regulatory requirement to deliver the
relevant document, such as a Disclosure
Document, to prospective commodity
pool participants or managed account
customers, as applicable; (2) the right to
elect to receive such document in
hardcopy form or by means of electronic
delivery; (3) the specific media and
method by which electronic delivery
will be made; 12 (4) the potential costs
associated with receiving or accessing
electronically delivered documents; (5)
the types of documents that will be
delivered through electronic media, if
documents in addition to the Disclosure
Document are to be delivered
electronically; and (6) the prospective
customer’s right to revoke his consent to
receive documents by electronic means
at any time.

Two commenters, the National
Futures Association (““NFA™) and the
Managed Futures Association (“MFA”),
contended that the Commission’s
procedures for obtaining informed
consent were complicated and required
unnecessary information. For example,
NFA questioned whether in an
electronic environment a CPO should be
required to obtain informed consent
concerning delivery of pool account

12 This information should include, for example,
identification of software (other than that which the
customer/user is using to view the disclosures given
to obtain informed consent) needed to download
the Disclosure Document and, as appropriate, an
indication that download times may be lengthy.

statements at the time of initial
solicitation. NFA was also concerned as
to how registrants could provide
estimates concerning the cost of
receiving electronic disclosures when
such costs are likely to vary
substantially from user to user.
Similarly, MFA’s comment letter asked
that the Commission clarify what is
required for obtaining informed consent
and contended that the requirement of
informed consent could amount to a
“penalty” for using electronic media.
MFA urged that both informed consent
and acknowledgment of delivery be
required only at the point of sale, rather
than at initial solicitation.

The Commission does not believe that
obtaining informed consent need
require complex or burdensome
procedures and is providing further
clarification to address concerns
expressed by various commenters. With
respect to NFA'’s concern that a CPO
might be required to obtain informed
consent concerning delivery of other
required pool reports such as pool
account statements at the time of initial
solicitation, the Commission notes that
the Initial Release was only intended to
set forth the consent criteria that would
apply to all potentially required
communications without addressing
when each relevant consent need be
obtained. It did not require that such
consents be obtained at the time of
initial solicitation, except consent to
delivery of the Disclosure Document
electronically, since such delivery is
required to occur at or prior to
solicitation.13 With respect to
explaining the potential costs of
electronic delivery, the Commission did
not intend that CPOs or CTAs provide
the actual amount of attendant costs
other than costs added by the deliverer
for the electronic delivery of required
documents. This means that if charges
specific to access and receipt of the
Disclosure Document, in addition to
basic Internet or electronic media access
fees, will be incurred, CPOs and CTAs
must so specify. Consequently, for
materials posted on the World Wide
Web and accessible without charge, as
is the case with materials presented on
the vast majority of Internet sites, there
would be no duty to disclose potential
costs. In many, if not most, cases the
consent requirements should be
satisfiable with a single sentence
identifying the document to be
delivered electronically, the prospective
customer’s right to receive a hardcopy,
and the prospective customer’s right to

13 See discussion below as to how such delivery
(i.e., presubscription delivery) may be
accomplished in an electronic environment.
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revoke consent to electronic delivery.
As discussed more fully below, the
disclosures requisite to obtaining
informed consent may be included in
the disclosure statement presented in
lieu of the full Disclosure Document at
the beginning of the solicitation material
to permit access to a CPO or CTA
Internet site.

Delivery. Commission Rules 4.21(a)
and 4.31(a) require that, at or before the
time at which a CPO or CTA solicits a
prospective pool participant or client,
respectively, he must deliver the
applicable Disclosure Document. In the
Initial Release, the Commission
construed the requirements of Rules
4.21(a) and 4.31(a) (which, by reference
to Rules 4.24 and 4.34, impose both
specific presentation and order of
disclosure requirements) in the context
of electronic media to require that the
full Disclosure Document be delivered
electronically to a prospective investor
prior to providing access to any
solicitation materials concerning the
offered pool or managed account
services other than de minimis
introductory material. In order not to
constrain unduly the ability to provide
a menu of available information, the
Commission indicated that a general
description of the contents of a website,
through presentation of an outline or
table of contents for the website in
which the Disclosure Document is listed
as the first item, would satisfy Rules
4.21(a) and 4.31(a) provided that the
prospective pool participant or client
would be unable to review other
sections of the site before accessing and
scrolling through the Disclosure
Document and affirming that he or she
had received it.

This “click and scroll’”” requirement
addressed both the Commission’s
concern that prospective investors
actually have the Disclosure Document
brought to their attention with a
comparable degree of directness and
immediacy as would normally be
attained by postal mail or personal
delivery, and the “order” of disclosure
requirements of Commission rules.
Postal mail or personal delivery assures
actual notice to the recipient of receipt
of a document as well as actual receipt
of the document. By contrast, electronic
media have the capability of making
vast inventories of documents passively
available through indices or hyperlinks,
which provide a computer connection
to documents often too numerous for
any viewer to access or, in many cases,
even to identify as being of particular
relevance to that viewer. Consequently,
announcing the availability of a
document by means of electronic media
may have far less significance to, and

impact upon, a prospective customer
than actual delivery of a hardcopy
Disclosure Document. Thus, in the
Initial Release, the Commission
endeavored to give guidance designed to
balance the regulatory interest in the
prospective pool participant’s or
managed account customer’s actually
having notice and immediate receipt of
the Disclosure Document with the
CPO’s and CTA’s interest in the
efficiencies obtainable through the use
of electronic media.

However, a number of commenters
argued that application of the delivery
requirement in the manner suggested in
the Initial Release was unduly
burdensome. They objected to the
requirement that investors access and
scroll to the end of a Disclosure
Document prior to receiving
promotional material on the ground that
hardcopy documents, while provided
before other material, may not be read
completely. These commenters believed
that such a requirement might
discourage persons from obtaining
information concerning managed
futures on the Internet. Although the
““click and scroll”” procedure permits a
viewer to scroll through a document in
a matter of seconds, some commenters
viewed the requirement that the viewer
scroll through the Disclosure Document
as excessive and analogous to
“requir[ing] registrants to ensure that
prospective customers review each page
of the hardcopy document before
proceeding with a solicitation.” 14
NFA’s comment letter proposed that, in
lieu of requiring that viewers actually
proceed through the full text of the
Disclosure Document before receiving
any additional solicitation material,
CPOs and CTAs instead provide a
concise risk disclosure statement, which
viewers would be required to scroll
through, together with immediate
electronic (or hardcopy) access to the
full electronic (or hardcopy) Disclosure
Document. NFA’s comment letter also
proposed that the Disclosure Document
be deemed to have been delivered if: (1)
the Disclosure Document is prominently
available and in close proximity to the
solicitation information requiring
delivery of a Disclosure Document; (2)
the Disclosure Document and all
supplements are made accessible
electronically for the time period for
which the Disclosure Document is
effective; and (3) the Disclosure
Document is available upon request in
paper form or able to be downloaded by
the recipient.15 Further, some

14NFA comment letter at 2.
15 NFA also referenced the interpretations of the
SEC concerning electronic delivery of required

commenters contended that the
Commission’s interpretation of delivery
differed from that of the Securities and
Exchange Commission (““‘SEC”), which
permits the use of hyperlinks to
effectuate delivery in certain
circumstances.16

Based upon further consideration of
the issues and the comments received,
the Commission believes that the
delivery requirements of Rules 4.21 and
4.31 may be satisfied in the context of
electronic media by methods that do not
require the prospective customer to
scroll through the entire Disclosure
Document prior to receiving other
solicitation material, provided that the
requirements on prominence of
presentation and comparable
availability discussed herein are
followed. One such method acceptable
to the Commission would be providing
a simple, concise statement highlighting
the nature of the risks relevant to the
pool or managed account program being
offered and directing the viewer to the
Disclosure Document for a fuller
explanation of the nature of the
proposed investment and its attendant
risks and costs. The same explanatory
statement could be used to satisfy the
requirement to obtain the informed
consent of prospective customers who
elect to receive the Disclosure
Document electronically rather than
through delivery of a hardcopy
document. This risk disclosure
statement would be filed with the
Commission together with the
registrant’s Disclosure Document. In this
scenario, the prospective investor is
using electronic media to consent to
electronic receipt of the Disclosure
Document and is also receiving on that
medium a summary risk statement
highlighting the availability of the
Disclosure Document and a hyperlink or
other similarly immediate connection to
the Disclosure Document. In this
context, the CPO or CTA has delivered
the relevant Disclosure Document at the

disclosures. NFA's tripartite test is consistent with
that of the SEC.

16 For example, the SEC stated that during the
“‘post-effective” period of a public securities
offering, a company could place its sales literature
on the World Wide Web provided that the sales
literature contains a hyperlink to the Company’s
final prospectus where an individual may click on
a box marked “final prospectus” and almost
instantly the final prospectus appears on the
individual’s computer screen. The SEC noted that
““[s]ales literature, whether in paper or electronic
form, is required to be preceded or accompanied by
a final prospectus. The hyperlink function enables
the final prospectus to be viewed directly as if it
were packaged in the same envelope as the sales
literature. Therefore, the final prospectus would be
considered to have accompanied the sales
literature.” 60FR 53458, 53463 (October 13, 1995).
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time of or prior to solicitation of the
prospective customer.1?

For purposes of providing this concise
risk disclosure and highlighting the
contents and availability of the
Disclosure Document, the Commission
believes that the ““risk disclosure
statement” set forth in Rules 4.24 and
4.34 and required to be presented at the
beginning of the Disclosure Document
for commodity pools and commodity
trading advisors, respectively, may
provide a useful template, with minor
adjustments. A sample “short form” risk
disclosure statement for a commodity
pool might read as follows:

YOU SHOULD CAREFULLY CONSIDER
WHETHER YOUR FINANCIAL CONDITION
PERMITS YOU TO PARTICIPATE IN A
COMMODITY POOL. IN SO DOING, YOU
SHOULD BE AWARE THAT FUTURES AND
OPTION TRADING CAN QUICKLY LEAD TO
LARGE LOSSES AS WELL AS GAINS. SUCH
TRADING LOSSES CAN SHARPLY REDUCE
THE NET ASSET VALUE OF THE POOL
AND CONSEQUENTLY THE VALUE OF
YOUR INTEREST IN THE POOL. IN
ADDITION, RESTRICTIONS ON
REDEMPTIONS MAY AFFECT YOUR
ABILITY TO WITHDRAW YOUR
PARTICIPATION IN THE POOL.

FURTHER, COMMODITY POOLS MAY BE
SUBJECT TO SUBSTANTIAL CHARGES
FOR MANAGEMENT AND ADVISORY AND
BROKERAGE FEES. IT MAY BE
NECESSARY FOR THOSE POOLS THAT
ARE SUBJECT TO THESE CHARGES TO
MAKE SUBSTANTIAL TRADING PROFITS
TO AVOID DEPLETION OR EXHAUSTION
OF THEIR ASSETS. THE DISCLOSURE
DOCUMENT CONTAINS A COMPLETE
DESCRIPTION OF THE PRINCIPAL RISK
FACTORS, EACH EXPENSE TO BE
CHARGED THIS POOL AND A STATEMENT
OF THE AMOUNT, AS A PERCENTAGE
RETURN AND DOLLAR AMOUNT,
NECESSARY TO BREAK EVEN, THAT IS,
TO RECOVER THE AMOUNT OF YOUR
INITIAL INVESTMENT.18

THE REGULATIONS OF THE
COMMODITY FUTURES TRADING
COMMISSION (“CFTC”) REQUIRE THAT
PROSPECTIVE INVESTORS RECEIVE A
DISCLOSURE DOCUMENT WHEN THEY
ARE SOLICITED TO INVEST FUNDS IN A
COMMODITY POOL AND THAT CERTAIN
RISK FACTORS BE HIGHLIGHTED. THIS
DOCUMENT IS READILY ACCESSIBLE AT
THIS SITE. THIS BRIEF STATEMENT

17 However, if a prospective investor were
solicited other than by electronic media, providing
a summary risk disclosure statement and notice of
the electronic availability of a Disclosure Document
would not constitute delivery of the Disclosure
Document at the time of or prior to solicitation.

18 ]deally, individual disclosure documents
provided electronically would include electronic
tables of contents, providing hyperlinks (or
comparable features) to highlight and facilitate
access to the principal risk factors, costs, and break-
even amounts, matters which are required to be
highlighted in hardcopy disclosure. In any event, a
table of contents is required by Rules 4.24(c) and
4.34(c) to be included in all Disclosure Documents.

CANNOT DISCLOSE ALL OF THE RISKS
AND OTHER FACTORS NECESSARY TO
EVALUATE YOUR PARTICIPATION IN
THIS COMMODITY POOL. THEREFORE,
YOU SHOULD PROCEED DIRECTLY TO
THE DISCLOSURE DOCUMENT AND
STUDY IT CAREFULLY TO DETERMINE
WHETHER SUCH TRADING IS
APPROPRIATE FOR YOU IN LIGHT OF
YOUR FINANCIAL CONDITION. YOU ARE
ENCOURAGED TO ACCESS THE
DISCLOSURE DOCUMENT BY CLICKING
BELOW. YOU WILL NOT INCUR ANY
ADDITIONAL CHARGES BY ACCESSING
THE DISCLOSURE DOCUMENT. YOU MAY
ALSO REQUEST DELIVERY OF A
HARDCOPY OF THE DISCLOSURE
DOCUMENT, WHICH ALSO WILL BE
PROVIDED TO YOU AT NO COST. THE
CFTC HAS NOT PASSED UPON THE
MERITS OF PARTICIPATING IN THIS POOL
NOR ON THE ADEQUACY OR ACCURACY
OF THE DISCLOSURE DOCUMENT.

PLEASE ACKNOWLEDGE YOUR
UNDERSTANDING OF THIS IMPORTANT
STATEMENT.

Similarly, a CTA’s “short form” risk
disclosure statement might read as
follows:

THE RISK OF LOSS IN TRADING
COMMODITIES CAN BE SUBSTANTIAL.
YOU SHOULD THEREFORE CAREFULLY
CONSIDER WHETHER SUCH TRADING IS
SUITABLE FOR YOU IN LIGHT OF YOUR
FINANCIAL CONDITION.

THE HIGH DEGREE OF LEVERAGE THAT
IS OFTEN OBTAINABLE IN COMMODITY
TRADING CAN WORK AGAINST YOU AS
WELL AS FOR YOU. THE USE OF
LEVERAGE CAN LEAD TO LARGE LOSSES
AS WELL AS GAINS.

IN SOME CASES, MANAGED
COMMODITY ACCOUNTS ARE SUBJECT
TO SUBSTANTIAL CHARGES FOR
MANAGEMENT AND ADVISORY FEES. IT
MAY BE NECESSARY FOR THOSE
ACCOUNTS THAT ARE SUBJECT TO
THESE CHARGES TO MAKE SUBSTANTIAL
TRADING PROFITS TO AVOID DEPLETION
OR EXHAUSTION OF THEIR ASSETS. THE
DISCLOSURE DOCUMENT CONTAINS A
COMPLETE DESCRIPTION OF THE
PRINCIPAL RISK FACTORS AND EACH FEE
TO BE CHARGED TO YOUR ACCOUNT BY
THE COMMODITY TRADING ADVISOR
(“CTA").

THE REGULATIONS OF THE
COMMODITY FUTURES TRADING
COMMISSION (“CFTC™) REQUIRE THAT
PROSPECTIVE CLIENTS OF A CTA
RECEIVE A DISCLOSURE DOCUMENT
WHEN THEY ARE SOLICITED TO ENTER
INTO AN AGREEMENT WHEREBY THE
CTA WILL DIRECT OR GUIDE THE
CLIENT’S COMMODITY INTEREST
TRADING AND THAT CERTAIN RISK
FACTORS BE HIGHLIGHTED. THIS
DOCUMENT IS READILY ACCESSIBLE AT
THIS SITE. THIS BRIEF STATEMENT
CANNOT DISCLOSE ALL OF THE RISKS
AND OTHER SIGNIFICANT ASPECTS OF
THE COMMODITY MARKETS. THEREFORE,
YOU SHOULD PROCEED DIRECTLY TO
THE DISCLOSURE DOCUMENT AND
STUDY IT CAREFULLY TO DETERMINE

WHETHER SUCH TRADING IS
APPROPRIATE FOR YOU IN LIGHT OF
YOUR FINANCIAL CONDITION. YOU ARE
ENCOURAGED TO ACCESS THE
DISCLOSURE DOCUMENT BY CLICKING
BELOW. YOU WILL NOT INCUR ANY
ADDITIONAL CHARGES BY ACCESSING
THE DISCLOSURE DOCUMENT. YOU MAY
ALSO REQUEST DELIVERY OF A HARD
COPY OF THE DISCLOSURE DOCUMENT,
WHICH ALSO WILL BE PROVIDED TO YOU
AT NO COST. THE CFTC HAS NOT PASSED
UPON THE MERITS OF PARTICIPATING IN
THIS TRADING PROGRAM NOR ON THE
ADEQUACY OR ACCURACY OF THE
DISCLOSURE DOCUMENT.

OTHER DISCLOSURE STATEMENTS ARE
REQUIRED TO BE PROVIDED YOU BEFORE
A COMMODITY ACCOUNT MAY BE
OPENED FOR YOU.

PLEASE ACKNOWLEDGE YOUR
UNDERSTANDING OF THIS IMPORTANT
STATEMENT.

At a minimum, such a risk disclosure
statement should state: (1) that the risk
of loss in trading futures contracts or
commodity options can be substantial;
(2) that Commission rules require
delivery at or prior to the time of
solicitation of a Disclosure Document,
which explains, among other things, the
principal risk factors and costs of the
proposed participation in the
commodity pool or managed account
program including the potential impact
of fees and expenses, the “*break even”
point in dollars and the percentage
return necessary to recover one’s initial
investment, and restrictions on
redeeming or withdrawing one’s initial
investment; (3) that a hardcopy
Disclosure Document may be obtained
from the CPO or CTA at no cost at any
time;19 and (4) that the Commission has
not passed upon the merits of
participating in a particular investment
or on the adequacy or accuracy of the
Disclosure Document. At the end of the
risk disclosure statement, the
prospective investor would be required
to acknowledge that he or she
understands the statement. CPOs and
CTAs may tailor the risk disclosure
statement to the particular facts of their
situation.20

This summary risk disclosure
statement should be accompanied by
the Disclosure Document, made
accessible by means of a hyperlink or
similarly immediate connection and
presented in a form that is readily
accessible to the recipient. In stating
that the Disclosure Document be

19 nclusion of an indication of the time required
to download the Disclosure Document may assist
the prospective client in determining whether to
request a paper copy and is therefore strongly
encouraged by the Commission.

20After experience with this arrangement, the
Commission may develop more explicit rules, as
determined to be necessary.
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“readily accessible,” the Commission
requires that the Disclosure Document
be accessible on a comparable basis to
other promotional material on the CPO’s
or CTA’s website. Thus, to the extent
that a Disclosure Document is in a form
that requires use of a specially
designated viewer or software, the other
promotional material should require use
of such viewer or software. This
requirement is necessary to prevent the
situation where a user may access
promotional materials, such as
performance data or a narrative
description of the trading methodology,
but is unable to access the Disclosure
Document.21 Use of a concise risk
disclosure statement which highlights
the immediate availability of the
Disclosure Document and electronic
hyperlinking or other similarly
accessible arrangement that requires no
greater facility or steps than access to
other materials on the site should
balance the need for electronic delivery
of Disclosure Documents to be no more
cumbersome than hardcopy delivery
with the need for a customer to be
properly informed of the relevant costs
and risks of the proposed investment.
Prospective pool participants or
advisory clients would be required to
access only the abbreviated risk
disclosure statement and not to ““click
and scroll”” through the entire
Disclosure Document. Permitting
delivery of the Disclosure Document in
the manner discussed above also
promotes consistency with the approach
of other financial regulators such as the
SEC.22 Specific examples illustrating
how CPOs and CTAs may use electronic
media to deliver Disclosure Documents
are provided in Section V.

Delivery of a risk disclosure statement
in the form provided above or with
minor adjustments should satisfy the
requirements for informed consent with
respect to delivery of a Disclosure
Document. Where the sample risk
disclosure statement provided does not

21 The SEC has reflected similar concerns. For
example, in example (38), the SEC stated, ““A server
available through the Internet contains a fund’s
prospectus and application form in separate files.
Users can download or print the application form
without first accessing, downloading or printing the
prospectus; the form includes a statement that by
signing the form, the investor certifies that he or she
has received the prospectus. Logistically, it is
significantly more burdensome to access the
prospectus than the application form (e.g., the
investor needs to download special software before
accessing the prospectus). The statement in the
form about receipt of the prospectus would not by
itself constitute electronic delivery of the
prospectus, and the application form is not
evidence of delivery of the prospectus, given the
need to download special software before the
prospectus can be viewed.” 60 FR 53458, 53465
(October 13, 1995).

22 See footnote 16 supra.

address all required disclosures, such as
where the Disclosure Document is
delivered in a different manner from the
risk disclosure statement, e.g., where a
Disclosure Document will be delivered
by means of electronic mail, or where
accessing the electronic Disclosure
Document entails additional costs, CPOs
or CTAs should modify the risk
disclosure statement to address these
additional factors. In every case, the
Disclosure Document should be as
accessible as promotional material.

Format. Commission rules include a
number of format requirements which
are designed to assure that certain
information is accorded special
prominence or emphasis in the
Disclosure Document. These
requirements create an order of
presentation under which certain basic
information must be placed at the
beginning of the document, information
of lesser relevance is presented after
matters of greater importance, and
voluntarily presented information
follows required disclosures. The
prescribed order also facilitates
comparison of documents by
maintaining the same sequence of topics
across documents of different
registrants. In the Initial Release and the
Proposed Rules, the Commission
recognized that a Disclosure Document
could be presented in electronic form in
place of paper form, provided that
documents electronically delivered
comply with the formatting standards
specified in Commission rules.
Specifically, the Commission noted that,
where Commission rules specify the
prominence, location, or other attributes
of the information required to be
delivered, an electronic version of such
information must present the
information in the same order and must
reflect (if not replicate) the differences
in emphasis and prominence that would
exist in a hardcopy document.

The Commission received only one
comment addressed to format issues.23
The commenter noted that certain
electronic document formats do not
have standard *‘pages’ and thus may not
present legends, disclaimers and notes
in the same manner as documents in
hardcopy form. To address this

23 That commenter also asked whether an
electronic Disclosure Document must be contained
as a single file or may be several files linked
together. This comment appears to address language
in proposed Rule 4.1, which equated readily
communicated information with material in a
“single file.” 61 FR at 44012. This commenter
favored linking several files together so that the
Disclosure Document may be downloaded in
portions, each of which could be downloaded more
rapidly than the entire document. This comment
and the Commission’s modifications to proposed
Rule 4.1 are discussed below in Section V1.

disparity, the commenter proposed that
the Commission require the use of
certain technologies that make the
appearance of electronic documents
nearly identical to their paper versions,
such as the currently popular Adobe
Acrobat. The Commission recognizes
that electronic and paper versions of the
same document may differ in some
respects as to format, but as noted
above, does not intend to limit the
technologies that CPOs or CTAs may
use to deliver their Disclosure
Documents as long as such documents
present information in the same format
and order as specified in Commission
rules, and reflect “‘the differences in
emphasis and prominence that would
exist in the paper document.” 24 The
Initial Release suggested methods by
which the electronic versions of
documents might present information
for which special presentation
requirements exist. For example, the
Commission noted that where text is
required to be presented in boldface
type, an electronic presentation might
achieve the same objective by changing
the color or shading of the text or the
background in a manner that causes that
portion of the text to be emphasized.
Receipt of Acknowledgments by
Electronic Media—Compliance with
Rules 4.21(b) and 4.31(b). Commission
Rule 4.21(b) provides that a
“‘commodity pool operator may not
accept or receive funds, securities or
other property from a prospective pool
participant unless the pool operator first
receives from the prospective pool
participant an acknowledgment signed
and dated by the prospective participant
stating that the prospective participant
received a Disclosure Document for the
pool.” 25 Similarly, Commission Rule
4.31(b) provides that a “commodity
trading advisor may not enter into an
agreement with a prospective client to
direct the client’s commodity interest
account or to guide the client’s
commodity interest trading unless the
trading advisor first receives from the
prospective client an acknowledgment
signed and dated by the prospective
client stating that the client received a
Disclosure Document for the trading
program pursuant to which the trading
advisor will direct his account or will
guide his trading.” 26 This
acknowledgment of delivery is required
of a subscribing participant as opposed
to one who is merely solicited, a
distinction preserved in the electronic
context. A signed and dated
acknowledgment certifies that the

2461 FR at 42161.
2517 CFR 4.21(b).
2617 CFR 4.31(b).
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prospective investor has received the
Disclosure Document, and the
acknowledgment is one of the records
that CPOs and CTAs are required to
maintain under Part 4.

In the Initial Release, the Commission
stated that it **supports the use of
electronic media to obtain customer
acknowledgments but believes that
measures must be taken to assure an
adequate level of verification of the
authenticity of such
acknowledgments.”” 27 Similarly, in the
Rule Proposal, the Commission stated
that *‘adequate evidence of receipt of a
Disclosure Document may be obtained
in ways other than a manually signed
paper receipt.” 28 In the Initial Release,
the Commission stated that use of
personal identification numbers
(““PINs”) to verify the identity of a
recipient represented a non-exclusive
method of obtaining electronic
acknowledgments of receipt of a
Disclosure Document, and the
Commission invited comment
concerning the validity of electronic
acknowledgments. The Commission
noted that PINs serve two important
objectives: (1) they enable the CPO or
CTA, to the extent practicable, to verify
the identity of the person sending the
electronic communication; and (2) they
help to protect innocent persons from
false claims that they have sent a
particular electronic communication.2®
Failure to include a valid PIN assigned
to the intended party would render
invalid any message purportedly sent by
that person. The Commission has
approved the use of PINs in lieu of
manual signatures in other contexts,
e.g., by FCMs filing financial reports
with self-regulatory organizations.
Consequently, in the Initial Release, the
Commission confirmed that the use of
PINs “would provide an acceptable
method of obtaining acknowledgments
of receipt of Disclosure Documents.” 30
Further, the Commission noted that
under Rules 4.21(b) and 4.31(b), CPOs
and CTAs bear the burden of obtaining
a valid acknowledgment of receipt of
Disclosure Documents and are thus
responsible for establishing procedures
adequate to establish the authenticity of
electronic acknowledgments. The
Commission originally stated that if a
CPO or CTA plans to accept electronic
acknowledgments, it is responsible for
establishing a system for issuing
individualized PINs, but requested
comment concerning alternative
methods of authentication. In a

2761 FR at 42160.
2861 FR at 44011.
2961 FR at 42161.
30|d.

subsequent release, the Commission
stated that the methodology specified
was not intended to be exclusive,
provided that the CPO or CTA could
satisfy the relevant criteria for
verifiability.31

A number of commenters, including
the NFA, MFA and the Chicago
Mercantile Exchange, objected to the
requirement of use of a PIN to verify the
authenticity of electronic
acknowledgments. These commenters
expressed concern that the
Commission’s discussion of a PIN
system mandated the use of that
technology and prevented use of any
other means of verification. The MFA,
for example, contended that existing
regulations do not require that a
registrant verify the authenticity of a
customer’s signature and recommended
that, in light of multiple technologies
and procedures which may satisfy the
regulatory requirements, the
Commission “‘require that a registrant
develop procedures to ensure a means
of identifying uniquely the recipient
from whom an acknowledgment is
required,” without mandating a
particular procedure. Although NFA
objected to a requirement of
authentication, it agreed that the rules
currently require “receipt of an
executed acknowledgment which
uniquely identifies an individual and
purports to be his signature.”

The Commission believes that it is
reasonable to require that electronic
acknowledgments incorporate use of a
PIN or other comparably efficacious
form of verifying the identity of the
recipient. The Commission recognizes,
however, that different levels of
verification control may be required
depending upon the sensitivity of the
signature obtained (e.g., chief financial
officers currently are permitted to sign
electronically by PIN) and believes that
greater flexibility may be appropriate
where a signature merely evidences
receipt of a document rather than
validation of its contents. Further, the
Commission does not wish to freeze its
approaches to new technologies. The
Commission therefore agrees that the
acknowledgment requirement may be
satisfied by any electronic methodology
that uniquely identifies a specified
person who has confirmed receipt of a
document. As use of electronic media
raises particular concerns of unique
identification and attribution, a
verification requirement of this nature is
necessary and prudent.32 Moreover,

3161 FR at 44011.

32|ndeed, many parties on the Internet presently
use PIN systems to verify the identity of an
individual.

verification procedures should benefit
CPOs and CTAs insofar as they may
reduce the risk of customer complaints
of failure to provide required
disclosures. Thus, to the extent that
methods other than PINs for verifying
the identity of a person are available
and provide a comparable level of
identification of the recipient, the
Commission does not intend PIN
systems to be the exclusive method of
obtaining electronic acknowledgments
of receipt.

In the Initial Release, the Commission
requested comment concerning
alternatives to the use of PINs to verify
receipt of electronically delivered
documents. The commenters alluded to
a number of alternatives, including
electronic gating, security coded
electronic mail, digital and electronic
signatures, cryptography, public key-
private key configurations and
certificates of identity. However, the
commenters’ discussion of these
alternatives did not provide information
sufficient to assess the efficacy of these
methods. Accordingly, the Commission
has determined to continue to treat
acknowledgment by PIN as adequate but
also to set out a performance standard
for the use of alternative mechanisms
for receipt of electronic
acknowledgments.

The performance standard requires
use of a unique identifier to confirm the
identity of the person sending the
electronic acknowledgment to convey
the acknowledgment in order to protect
persons from claims that they have
received a particular electronic
communication when in fact they have
not. Hard copy or electronic evidence of
each use of such a system must be
retained in order that the Commission
and other authorities can verify that the
acknowledgment was in fact given.33
Registrants who develop alternative
systems that meet this performance
criterion are permitted, but not required,
to submit such systems to the
Commission’s Division of Trading and
Markets for review.

I11. Use of Electronic Media To Deliver
Documents Other Than Disclosure
Documents

A. Account Statements for Pools

In the Initial Release, the Commission
also provided guidance concerning the
delivery of documents other than
Disclosure Documents (specifically,
monthly and quarterly account
statements required to be delivered to
pool participants by Rule 4.22, and
modifications of Disclosure

33 See Section 1V, infra, concerning electronic
recordkeeping.
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Documents).34 As discussed in the
Initial Release, CPOs may deliver
electronically monthly and quarterly
account statements required by Rule
4.22 provided that the CPO obtains the
pool participant’s informed consent.
The procedures outlined for obtaining
informed consent discussed above
provide a single mechanism for
establishing informed consent to
delivery of Disclosure Documents as
well as other required documents. A
CPO seeking informed consent to
deliver monthly or quarterly account
statements would disclose: (1) that the
CPO is required to deliver the monthly
or quarterly account statement; (2) the
right of the pool participant to elect to
receive such statement in hardcopy
form or by means of electronic delivery;
(3) the specific media and method by
which electronic delivery will be made;
(4) the potential costs associated with
receiving or accessing the electronic
account statement; and (5) the
prospective customer’s right to revoke
his consent to electronic delivery of
account statements at any time.

The Commission received no
comments with respect to electronic
delivery of monthly or quarterly account
statements other than NFA’s comment,
discussed above, concerning whether a
CPO is required to obtain informed
consent to deliver pool account
statements at the time it obtains
informed consent to deliver a Disclosure
Document. As noted above, CPOs may
obtain informed consent concerning
pool account statements at any time,
either in conjunction with informed
consent to deliver a Disclosure
Document or separately, as long as the
informed consent is obtained prior to
electronic delivery of the document in
question.

B. Modifications

Commission Rules 4.26 and 4.36
require that Disclosure Documents be
used for no longer than nine months
and contain performance information
that is current as of a date not more than
three months prior to the date of the
Disclosure Document. Rules 4.26 and
4.36 also require that, in the event that
a CPO or CTA knows or should know
that a Disclosure Document is materially
inaccurate or incomplete, the registrant
must correct the defect and distribute
the correction to, in the case of a CPO,
all existing pool participants and

34In the Initial Release, the Commission invited
comment from CPOs, accounting professionals, and
other interested persons concerning the advisability
of amending Rule 1.16 to allow for certification of
Annual Reports by independent public accountants
by means of electronic media. The Commission
received no comments on this issue.

previously solicited pool participants
prior to accepting or receiving funds
from such prospective participants and,
in the case of a CTA, all existing clients
in the trading program and each
previously solicited client for the
trading program prior to entering into an
agreement to manage such prospective
client’s account. The Initial Release
made clear that CPOs and CTAs may
use electronic media to comply with the
amendment requirements of Rules 4.26
and 4.36 provided that the intended
recipient has consented to electronic
delivery of such information. Due to the
relatively lower costs of electronic
publishing, a CPO or CTA may wish to
update its electronically presented
Disclosure Documents more frequently
than it would a hardcopy version of
such document distributed in the
customary manner. As stated in the
Initial Release, however, the electronic
version of a Disclosure Document must
be at least as current as any paper-based
version.3s

In the Initial Release, the Commission
stated that CPOs and CTAs relying upon
electronic delivery of a Disclosure
Document must continue to provide
access to the Disclosure Document for a
period of nine months to allow repeated
access to the Disclosure Document used
at the time of solicitation. The
requirement that Disclosure Documents
be maintained at a CPO’s or CTA’s
website for a period of nine months was
designed to coincide with the maximum
effective period of a Disclosure
Document. However, NFA commented
that the Commission’s proposal would
require CPOs and CTAs to maintain
multiple versions of their Disclosure
Documents on their websites and that
this would have the potential to confuse
prospective investors. The Commission
agrees with this comment and, to avoid
the potential confusion described by
NFA, adopts NFA’s recommendation
that CPOs and CTAs be required to
maintain only the most current version
of their Disclosure Documents on their
websites.3¢ The informed consent
required for electronic delivery of a
Disclosure Document provides that a

35|deally, the paper version would explain that
more frequent updates could be obtained
electronically.

36 Additionally, this prevents any potential
confusion that could result in prospective investors
being solicited through use of an out-of-date
Disclosure Document. See Rules 4.26(a)(2) and
4.36(b). Rules 4.24(d)(4) and 4.34(d)(2) state that a
Disclosure Document must contain the date on
which the CPO or CTA first intends to use the
document, and Rules 4.26(a)(1) and 4.36(a)(1)
require that all information must be current as of
that date (although performance information may be
current as of a date up to three months prior
thereto).

CPO or CTA furnish a hardcopy
Disclosure Document to a prospective
investor at any time. Consequently,
individuals who may have visited a
website earlier and who wish to receive
a prior version of a Disclosure
Document may contact the CPO or CTA,
who must provide the previous version
of the Disclosure Document, either in
hardcopy (or electronic form if the
individual consents).

C. Term Sheets

Rule 4.21(a) provides that a CPO
soliciting a prospective pool participant
who is an accredited investor, as
defined in 17 CFR 230.501(a), may
provide the prospective participant with
a notice of intended offering and
statement of the terms of the intended
offering, i.e., a “‘term sheet,” prior to
delivery of a Disclosure Document. This
is an exception to the general
prohibition against solicitation of
prospective pool participants unless a
Disclosure Document has been given
previously or is given
contemporaneously. In the Initial
Release, the Commission stated that a
CPO may not satisfy the requirements of
Rule 4.21(a) by electronically posting a
“term sheet’” because “[i]n posting a
term sheet on a public electronic forum,
a CPO is soliciting all persons who are
able to access such term sheet, many of
whom may not be ‘accredited investors.’
Consequently, unless a CPO restricts
access to its term sheet to ‘accredited
investors’ only, a CPO must also provide
a copy of its Disclosure Document in
accordance with the criteria set forth
herein in order to comply with the
requirements of Rule 4.21(a).” 37 In its
comment letter, MFA agreed that,
“where the registrant is able to restrict
access to the term sheet when it is
distributed electronically in the same
manner as he restricts access to paper-
based versions of the term sheet, he
should be permitted to use term sheets
distributed electronically.” Thus, term
sheets may be used electronically in
accordance with Rule 4.21(a) provided
that access to such term sheets is
restricted to persons who the CPO
reasonably believes to be accredited
investors.38 For example, a CPO might
present on its website a series of
guestions to determine whether an
individual is an accredited investor and
restrict access to its term sheet to those
persons who, based upon the responses
to such questions, it reasonably believes
are accredited investors. Similarly, if a
CPO requires the use of a password to

3761 FR at 42159 n.92.
38 See also IPONET, 1996 SEC No-Act. LEXIS 642
(July 26, 1996).
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access its term sheet and restricts such
passwords to persons it reasonably
believes to be accredited investors based
upon information available to it, such
CPO also would be in compliance with
Rule 4.21.39

D. Review of Websites

The Commission also received a
comment that NFA should offer to
review the content of websites much in
the way as it reviews promotional
materials. Pursuant to NFA Compliance
Rule 2-29 and the related Interpretive
Notice dated May 1, 1989,40 as a service
to its members, NFA will review
promotional material prior to its first
use.4! To the extent that CPOs and CTAs
favor a voluntary prior review process
for electronic media, they may propose
this to NFA directly.

IV. Maintenance of Records

A substantial number of the
comments received in response to the
Initial Release concerned the
application of the Commission’s
recordkeeping requirements in the
context of electronic media. Rule 4.23,
with respect to CPOs, and Rule 4.33,
with respect to CTAs, specify books and
records that must be maintained by
CPOs and CTAs in accordance with
Rule 1.31. These records include the
acknowledgments required by Rules
4.21(b) and 4.31(b), as well as the
original or a copy of each report, letter,
circular, memorandum, publication,
writing, advertisement or other
literature or advice distributed by CPOs
and CTAs. Rule 1.31, requires among
other things, that records be retained for
a period of five years and be readily
accessible during the first two years of
the five-year period. Rule 1.31(b)
provides that copies may be retained on
microfilm, microfiche, or optical disk
but must be maintained in accordance

39n the Initial Release, the Commission noted
that the SEC has taken the position that placing
offering materials on the Internet would not be
consistent with the prohibition against general
solicitation or advertising in Rule 502(c) of
Regulation D unless the prospective accredited
investor purchasers who are permitted to access the
offering materials have been otherwise located
without a general solicitation. 60 FR at 53463—-64.
For example, the SEC has approved the use of a
password protected page of a website that is
accessible only to persons previously identified as
qualified accredited investors as not involving any
form of ““general solicitation” or “‘general
advertising” within the meaning of Rule 502(c) of
Regulation D provided that the process whereby
accredited investors are identified is generic in
nature and does not reference any specific
transactions. See IPONET, supra note 38.

40 National Futures Association Manual, Vol. 3,
No. 2, (Jan. 1, 1997) at 19009.

41Registrants have the options to file promotional
material unless otherwise required to do so by rule
or directive.

with the standards set forth in Rule
1.31(c) and (d).42

To facilitate CPOs’ and CTAS’ use of
electronic media when possible and to
avoid imposing duplicative or
inconsistent requirements on registrants
who may also be registered with the
SEC, the Commission hereby permits a
CPO or CTA, whether or not registered
with the SEC, to use guidelines set forth
by the SEC in its recent rulemaking in
connection with recordkeeping
requirements for broker-dealers.43
Accordingly, a CPO or CTA may

42Rule 1.31(d) states, among other things, that all
records preserved on optical media pursuant to
Rule 1.31(b) must be preserved on non-rewritable,
write once read many (“WORM”’) media. In
addition, the technology must have write-verify
capabilities that continuously and automatically
verify the quality and accuracy of the information
stored and automically correct quality and accuracy
defects. Rule 1.31(d)(1) states that an optical storage
system must: (i) use removable disks; (ii) serialize
the disks; (iii) time-date all files of information
placed on the disks, reflecting the computer run
time of the file of information and using a
permanent and non-erasable time-date; and (iv)
write files in ASCII or EBCDIC format. As the
Commission has noted, the ASCII and EBCDIC
formats ‘‘generally do not allow storage of paper
records or electronic images, such as webpages,
since such records or images are normally not
written in ASCII or EBCDIC format. Therefore, these
records would be required to be retained in
hard[]copy form.” 61 FR at 42162.

43 SEC Release No. 34—-38245, 62 FR 6469
(February 12, 1997). The SEC amended its Rule
17a—-4(f) to provide for the production or
reproduction of records by means of electronic
storage media, with the limited exception of those
records required for penny stocks. Rather than
specify particular electronic storage media, the SEC
provided that the particular medium chosen must
meet certain criteria:

(A) Preserve the records exclusively in a non-
rewrit[]Jable, non-erasable format;

(B) Verify automatically the quality and accuracy
of the storage media recording process;

(C) Serialize the original and, if applicable,
duplicate units of storage media, and time-date for
the required period of retention the information
placed on such electronic storage media; and

(D) Have the capacity to readily download
indexes and records preserved on the electronic
storage media to any medium acceptable under
[Rule 17a—4(f)] as required by the [SEC] or the
[SROs] or which the member, broker, or dealer is
a member.

17 CFR §240.17a-4(f)(ii) (1997). If a broker-dealer
chooses to use electronic storage media, it must
notify its designated examining authority prior to
using such media and, if the broker-dealer uses
media other than optical disk technology or CD-
ROM, it must provide notice of at least 90 days. The
SEC also set forth, among other things, the
following requirements: maintenance of duplicates
of records, which can be stored on any medium
satisfying the above criteria; organizing and
indexing of both original and duplicate records; an
audit system that can record both the entry and
modification of records; a third-party download
provider, whose name is provided to the SRO and
who agrees to promptly furnish to the SEC and
SRO(s) information necessary to access and
download records; and, where a broker-dealer uses
an outside service bureau to preserve records, an
escrow agent who keeps a current copy of the
information necessary to access and download
records.

maintain required records pursuant to
Commission Rule 1.31 or as allowed by
SEC regulations.44 For that purpose, in
the case of CPOs and CTAs, the
designated examining authority would
be considered to be the NFA.

Concerning the storage and
maintenance of records of electronic
communications, the Commission
understands that it may be difficult or
impossible as a technical matter to store
certain data in exactly the format in
which it is transmitted to customers.
However, the CPO or CTA must be able
to store and maintain required records
in order that, upon request of any
representative of the Commission or the
United States Department of Justice, the
CPO or CTA can reproduce the recorded
materials in substantially the same
form 45 and containing the same
information as was transmitted to
customers.

V. lllustrative Examples

(1) Disclosure Document Must be
Readily Accessible and Delivery of Risk
Disclosure Statement May be Sufficient
to Obtain Informed Consent. ABC is a
registered CTA who operates a site on
the World Wide Web. The first page of
ABC'’s website sets forth the risk
disclosure statement followed by “yes”
or “‘no” lines which can be clicked upon
for viewers to confirm that they have
read the statement and wish to continue
or do not wish to continue. After
“clicking” to continue, the user is
hyperlinked to a document containing
recent performance data as well as a
prominent hyperlink to the Disclosure
Document. Access to the Disclosure
Document is comparably accessible as
was access to the page displaying the
performance data. In this case, ABC has
complied with the requirements of Rule
4.31(a).

44 A substantial number of Commission
registrants are also registered with the SEC. As of
March 31, 1997, 113 of 236 futures commission
merchants (““FCM”) were registered with the SEC as
broker-dealers. Therefore, the Commission has
attempted, where possible, to coordinate its
regulatory efforts with SEC requirements. For
instance, Rule 1.10(h) permits an FCM to file
reports concerning its financial condition by
submitting a copy of its Financial and Operational
Combined Uniform Single report filed with the SEC
in lieu of the Commission’s Form 1-FR-FCM, and
Rules 1.14 and 1.15, the Commission’s risk
assessment rules, attempt to avoid duplication of
similar SEC rules with regard to recordkeeping and
reporting.

In the Commission’s recent advisory (62 Fed. Reg.
31507 (June 10, 1997) permitting FCMs to deliver
confirmations, purchase and sale statements and
monthly statements electronically, it also stated that
they may comply with recordkeeping requirements
by following either Commission Rule 1.31 or the
SEC’s guidance as set forth in Release No. 34—
38245.

45 For example, registrant logos may be deleted.
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(2) Disclosure Document Must be
Comparably Accessible as Other
Promotional Material. ABC is a
registered CTA who operates a site on
the World Wide Web. The first page of
ABC'’s website sets forth the risk
disclosure statement with a section for
individuals to indicate by clicking on
the appropriate statement that they have
read the statement and wish to
continue. After ““clicking” to continue,
the user is hyperlinked to a document
containing recent performance data as
well as a prominent hyperlink to the
Disclosure Document. For some users,
clicking on the Disclosure Document
hyperlink brings up instructions and
hyperlinks concerning how to download
the required software viewer to access
the Disclosure Document. By contrast,
accessing the performance data on the
website does not require the use of the
same viewer. In this case, ABC has not
complied with Rule 4.21(a). The
Disclosure Document is not as
accessible as promotional material.
Although some users may have the
viewer already installed on their web
browser, others may not. Requiring
users to use specialized software to view
the Disclosure Document but not the
promotional material does not satisfy
the requirement that the Disclosure
Document be comparably accessible as
the promotional material. The
Disclosure Document must be as readily
accessible as performance data and
other promotional material.

(3) Informed Consent Necessary to
Deliver Monthly Account Statements at
World Wide Web Site. XYZ is a
registered CPO who operates a site on
the World Wide Web. XYZ plans to offer
its pool participants the choice of
receiving monthly account statements
by electronic media or by postal mail. In
a letter to pool participants, XYZ
informs its investors that it plans to post
its monthly account statements on its
World Wide Web site and that persons
who wish to receive monthly account
statements electronically may elect to
do so. In its letter, XYZ explains that the
monthly account statements will be
hyperlinked to its website. The letter
also explains that pool participants
electing to receive disclosures solely by
electronic media may revoke their
election at any time and request that any
monthly account statement be sent to
them in hardcopy. At the bottom of the
letter is a form for pool participants to
complete and mail or fax back to XYZ
indicating that they consent to delivery
of monthly account statements by
electronic media. Pool participants who
do not complete the form will continue
to receive monthly account statements

in hardcopy. XYZ has complied with
the requirements for informed consent
to deliver monthly account statements.

(4) Informed Consent Necessary to
Deliver Monthly Account Statements
Through Electronic Mail. RST is a
registered CPO who operates a site on
the World Wide Web. RST’s website
complies with all Commission
requirements with respect to delivery of
a concise risk disclosure statement and
Disclosure Document. In order to
provide RST’s pool participants with
access to monthly account statements
faster and at less expense, RST has
decided to use electronic mail to deliver
monthly account statements to those
pool participants interested in receiving
such statements in this manner. On its
website is a section devoted to
providing information on how pool
participants may receive monthly
account statements by electronic mail.
In addition to requesting the pool
participant’s electronic mail address,
the section explains: (1) that RST is
required to deliver monthly account
statements; (2) the pool participant’s
right to elect to receive such statements
either in hardcopy or electronic form;
(3) that electronic account statements
will be delivered as a part of an
electronic mail message; (4) that there is
no charge for electronic delivery of
account statements; and (5) that pool
participants’ election to receive monthly
account statements by electronic mail
may be revoked at any time and that
RST would then resume delivery of
hardcopy statements. At the conclusion
of these disclosures is an electronic
form for pool participants to complete if
they are interested in receiving monthly
account statements in this manner. RST
has complied with the requirement to
obtain informed consent to delivery
monthly account statements.

(5) Modifications to Disclosure
Document. ABC is a registered CTA who
operates a site on the World Wide Web.
ABC posts its Disclosure Document on
its website in a manner consistent with
the requirements for obtaining informed
consent. Because of the additional
flexibility that electronic media provide,
ABC updates the performance data on a
monthly basis. For example, by the 5th
day of every month, ABC’s Disclosure
Document performance data is current
as of the month that just expired. ABC
is not required to keep prior months’
Disclosure Documents on its website
even though prospective managed
account customers may have viewed
them without obtaining a copy. If a
prospective client wishes to see a
Disclosure Document as of a date
several months ago, ABC must furnish
that Disclosure Document to the

prospective client, either in hardcopy or
by electronic media if the prospective
client consents. Based upon the
modifications made in this Release,
CTAs (or CPOs) are no longer required
to maintain each Disclosure Document
posted on the website for a period of
nine months.

VI. Final Rules

Rule 4.1—Requirements as to form.
Commission Rule 4.1(a) sets forth the
form requirements for documents
distributed pursuant to Part 4 and
requires generally that documents be
clear and legible, paginated and
fastened in secure manner and that
information required to be
“prominently” disclosed must be in
capital letters and in boldface type. Rule
4.1, which was adopted by the
Commission in 1981, was designed to
address hardcopy documents. The
proposed amendments to Rule 4.1
issued by the Commission on August
19, 1996, were designed to reflect the
reality that many documents today are
presented in electronic media. Proposed
Rule 4.1 was designed to make clear that
documents may be distributed by
electronic media. To this end, proposed
Rule 4.1(c)(1) would have required that
for documents distributed through an
electronic medium, “all required
information must be presented in a
format readily communicated to the
recipient” and that for this purpose
“information is readily communicated
to the recipient if it is accessible as a
single file by means of commonly
available hardware and software, and if
the electronically delivered document is
organized in substantially the same
manner as would be required for a paper
document with respect to the order of
presentation and the relative
prominence of information.” 46
Proposed Rule 4.1(c)(2) also would have
applied to electronic media the
requirement of existing Rule 4.1(b) that
information required to be
“prominently” disclosed be displayed
in capital letters and boldface type by
requiring that such information be
presented in a manner that is reasonably
calculated to draw it to the recipient’s
attention. Proposed Rule 4.1(c)(3) would
have required that a complete paper
version of a document be provided to a
recipient upon request. Finally,

46 Additionally, the Commission stated in the
preamble to the August 27, 1996 Federal Register
release that *‘[e]lectronically delivered information
is readily communicated for purposes of Part 4 if
it is accessible in a single ‘package’ or by a single
data retrieval process, without the need to
download and assemble multiple files, and
preferably without the need to use special ‘viewer’
software.” 61 FR at 44010.
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proposed Rule 4.1(d) required that if
any graphic, image or audio material
that is included with or that
accompanies the Disclosure Document
delivered to a recipient cannot be filed
with the Commission in the form in
which delivered to the recipient, the
CPO or CTA must provide a fair and
accurate narrative description, tabular
representation or transcript of the
omitted material in the version filed
with the Commission.

The only comment received
concerning these proposed amendments
to Rule 4.1 was from a CTA who noted
that requiring the use of a single file
containing the Disclosure Document
was unnecessarily restrictive and may
not be advantageous since CTAs could
link several sections of the Disclosure
Document to a table of contents and
thus accelerate the download time as
compared to the time required for a
single file. The Commission agrees that
Rule 4.1(c)(1) need not specify whether
a document is contained in a single or
multiple files. Although the
Commission believes that delivery
procedures typically will result in
delivery of the Disclosure Document in
a single file, the Commission does not
believe that it is necessary to specify
such procedures by rule nor does the
Commission wish to restrict the
flexibility of CPOs or CTAs to devise
alternative methods of delivery so long
as such delivery “‘readily
communicates” the information to the
required recipient.4?

As adopted, Rule 4.1(c)(2) clarifies
that, where use of capital letters and
bold-face type is required by
Commission rules, this type of
presentation would also be required in
the context of electronic presentations.
However, where the use of capital
letters and bold-face type would not in
the context of electronic media achieve
the purpose of highlighting and
emphasizing specified information,
another method reasonably calculated to
draw attention to the specified
information should be used. Rule
4.1(c)(3), as adopted, clarifies that the
paper version that must be made
available to recipients of electronically-
transmitted documents upon request
must comply with applicable paper-
based Part 4 rules. Based upon the
Commission’s further consideration of
proposed Rule 4.1, section (d) is being
adopted as proposed.

Rules 4.21 and 4.31—Required
delivery of pool Disclosure Document

47 Of course, where multiple files must be
downloaded by the recipient in order to view the
entire Disclosure Document, the CPO or CTA must
make this fact clear.

and Required delivery of Disclosure
Document to prospective clients. Rules
4.21(b) and 4.31(b) establish the
requirement that CPOs and CTAs obtain
a signed and dated acknowledgment of
receipt of the Disclosure Document
before accepting any funds from a
prospective pool participant or client.
As proposed, Rules 4.21(b) and 4.31(b)
would have been modified to permit
CPOs and CTAs to obtain
acknowledgments electronically in a
form approved by the Commission.
Proposed Rules 4.21 and 4.31 provided
that, “[w]here a Disclosure Document is
delivered to a prospective pool
participant by electronic means, in lieu
of a manually signed and dated
acknowledgment the pool operator may
establish receipt by electronic means
approved by the Commission.” The
proposed rules also would have
required that the CPO and CTA retain
the acknowledgment in accordance with
Rules 4.23 and 4.33, respectively, either
in hardcopy or in another form
approved by the Commission.

The Commission did not receive any
comments addressing the proposed
amendments to Rules 4.23 and 4.33.
While the Commission did receive
comments concerning the requirements
for and use of electronic
acknowledgments, these comments
were addressed in section I, supra, and
Rules 4.21(b) and 4.31(b) have been
modified in conformity with the
analysis set forth above. Specifically,
final Rules 4.21(b) and 4.31(b) have
been modified to permit alternative
methods of electronic verification so
long as the performance criteria
enunciated in section Il are satisfied. As
discussed above, use of a PIN or other
unique identifier to confirm the identity
of the person acknowledging receipt
provides an acceptable method of
obtaining electronic acknowledgments
of receipt. This modification responds
to the concerns of commenters that PINs
might be considered the exclusive
means of complying with Rules 4.21(b)
and 4.31(b) with respect to electronic
media. As discussed above, to facilitate
use of electronic media, CPOs and CTAs
may maintain required records either
pursuant to Commission Rule 1.31 or as
permitted by SEC regulations.

VIIl. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601-611 (1994),
requires that agencies, in proposing
rules, consider the impact of those rules
on small businesses. The rule
amendments discussed herein would
affect registered CPOs and CTAs. The

Commission has previously established
certain definitions of ““small entities’” to
be used by the Commission in
evaluating the impact of its rules on
such entities in accordance with the
RFA.48 The Commission previously
determined that registered CPOs are not
small entities for the purpose of the
RFA.49 With respect to CTAs, the
Commission has stated that it would
evaluate within the context of a
particular rule proposal whether all or
some affected CTAs would be
considered to be small entities and, if
so, the economic impact on them of any
rule.s0

The amendments adopted herein do
not impose any new burdens upon
CPOs or CTAs. Rather, these
amendments facilitate the use of
electronic media to meet existing
requirements, and they clarify the
application of existing regulations to the
use of such media. Consequently, the
Commission believes that the adoption
of these rule amendments will in many
cases reduce the burden of compliance
by CPOs and CTAs. Moreover, CPOs
and CTAs are free to continue using
paper documents.

In certifying pursuant to section 3(a)
of the of the RFA that the proposed
revisions would not have a significant
economic impact on a substantial
number of small entities, the
Commission invited comments from any
CPOs and CTAs who believed that the
proposed revisions, if adopted, would
have a significant impact on their
activities. No such comments were
received on the revisions adopted
herein.

Accordingly, pursuant to Rule 3(a) of
the RFA, the Chairperson, on behalf of
the Commission, certifies that the action
taken herein will not have a significant
impact on a substantial number of small
entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of
1995, Pub. L. 104-13 (May 13, 1995),
imposes certain requirements on federal
agencies (including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the
Paperwork Reduction Act. While this
rule has no burden, the group of rules
(3038-0005) of which this is a part has
the following burden:

Average Burden Hours per Response:
124.75.

Number of Respondents: 4,654.

Frequency of Response: On occasion.

4847 FR 18618-21 (April 30, 1982).
4947 FR 18619-20.
5047 FR 18618, 18620.
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Copies of the OMB approved
information collection package
associated with this rule may be
obtained from: Desk Officer, CFTC,
Office of Management and Budget,
Room 10202, NEOB Washington DC
20503, (202) 395-7340.

List of Subjects in 17 CFR Part 4

Advertising, Commodity futures,
Consumer protection, Reporting and
recordkeeping requirements.

In consideration of the foregoing, and
pursuant to the authority contained in
the Commodity Exchange Act, and in
particular sections 2(a)(1), 4b, 4c, 4l,
4m, 4n, 40, and 8a, 7 U.S.C. 2, 6b, 6¢,
61, 6m, 6n, 60, and 12a, the Commission
amends chapter | of title 17 of the Code
of Federal Regulations as follows:

PART 4—COMMODITY POOL
OPERATORS AND COMMODITY
TRADING ADVISORS

Subpart A—General Provisions,
Definitions and Exemptions

1. The authority citation for part 4
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 4, 6b, 6c, 61, 6m,
6n, 60, 12a and 23.

2. Section 4.1 is amended by adding

paragraphs (c) and (d) to read as follows:

§4.1 Requirements as to form.

(a) * X *

(b) * * *

(c) Where a document is distributed
through an electronic medium:

(1) The requirements of paragraphs (a)
of this section shall mean that required
information must be presented in a
format that is readily communicated to
the recipient. For purposes of this
paragraph (c), information is readily
communicated to the recipient if it is
accessible to the ordinary user by means
of commonly available hardware and
software and if the electronically
delivered document is organized in
substantially the same manner as would
be required for a paper document with
respect to the order of presentation and
the relative prominence of information.
Where a table of contents is required,
the electronic document must either
include page numbers in the text or
employ a substantially equivalent cross-
reference or indexing method or tool;

(2) The requirements of paragraph (b)
of this section shall mean that such
information must be presented in
capital letters and boldface type or, as
warranted in the context, another
manner reasonably calculated to draw
the recipient’s attention to the
information and accord it greater

prominence than the surrounding text;
and

(3) A complete paper version of the
document that complies with the
applicable provisions of this part 4 must
be provided to the recipient upon
request.

(d) If graphic, image or audio material
is included in a document delivered to
a prospective or existing client or pool
participant, and such material cannot be
reproduced in an electronic filing, a fair
and accurate narrative description,
tabular representation or transcript of
the omitted material must be included
in the filed version of the document.
Inclusion of such material in a
Disclosure Document shall be subject to
the requirements of § 4.24(v) in the case
of pool Disclosure Documents, and
§4.34(n) in the case of commodity
trading advisor Disclosure Documents.

3. Section 4.21 paragraph (b) is to be
revised to read as follows:

Subpart B—Commodity Pool
Operators

§4.21 Required delivery of pool
Disclosure Document.

(a) * X *

(b) The commodity pool operator may
not accept or receive funds, securities or
other property from a prospective
participant unless the pool operator first
receives from the prospective
participant an acknowledgment signed
and dated by the prospective participant
stating that the prospective participant
received a Disclosure Document for the
pool. Where a Disclosure Document is
delivered to a prospective pool
participant by electronic means, in lieu
of a manually signed and dated
acknowledgment, the pool operator may
establish receipt by electronic means
that use a unique identifier to confirm
the identity of the recipient of such
Disclosure Document, Provided,
however, That the requirement of
§4.23(a)(3) to retain the
acknowledgment specified in this
paragraph (b) applies equally to such
substitute evidence of receipt, which
must be retained either in hard copy
form or in another form approved by the
Commission.

Subpart C—Commodity Trading
Advisors

4. Section 4.31 paragraph (b) is to be
revised to read as follows:

8§4.31 Required delivery of Disclosure
Document to prospective clients.

a * X *

(b) The commodity trading advisor
may not enter into an agreement with a
prospective client to direct the client’s

commodity interest account or to guide
the client’s commodity interest trading
unless the trading advisor first receives
from the prospective client an
acknowledgment signed and dated by
the prospective client stating that the
client received a Disclosure Document
for the trading program pursuant to
which the trading advisor will direct his
account or will guide his trading. Where
a Disclosure Document is delivered to a
prospective client by electronic means,
in lieu of a manually signed and dated
acknowledgment the trading advisor
may establish receipt by electronic
means that use a unique identifier to
confirm the identity of the recipient of
such Disclosure Document, Provided,
however, That the requirement of
§4.33(a)(2) to retain the
acknowledgment specified in this
paragraph (b) applies equally to such
substitute evidence of receipt, which
must be retained either in hard copy
form or in another form approved by the
Commission.

Issued in Washington, DC on July 15, 1997,
by the Commission.
Jean A. Webb,
Secretary of the Commission.
[FR Doc. 97-19147 Filed 7-21-97; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Parts 1 and 301
[TD 8725]
RIN 1545-AU64

Miscellaneous Sections Affected by
the Taxpayer Bill of Rights 2 and the
Personal Responsibility and Work
Opportunity Reconciliation Act of 1996

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to joint returns,
property exempt from levy, interest,
penalties, offers in compromise, and the
awarding of costs and certain fees. The
regulations reflect changes to the law
made by the Taxpayer Bill of Rights 2
and a conforming amendment made by
the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996.
The regulations affect taxpayers with
respect to filing of returns, interest,
penalties, court costs, and payment,
deposit, and collection of taxes.

DATES: These regulations are effective
July 22, 1997.
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For dates of applicability of these
regulations, see §8 301.6334-1 (e) and
(f), 301.6601-1(f) (3) and (4), 301.6651—
1 (a)(3) and (9)(2), 301.6656-3(c),
301.7122-1(e)(2), 301.7430-2(c)(3)(i)(B),
301.7430-4(b)(3)(ii), 301.7430-5(a) and
(c)(3), and 301.7430-6.

FOR FURTHER INFORMATION CONTACT:
Beverly A. Baughman, (202) 622-4940
regarding joint returns and penalties;
Robert A. Miller, (202) 622—-3640
regarding levy; Donna J. Welch, (202)
622-4910 regarding interest; Thomas D.
Moffitt, (202) 622—7900 regarding court
costs; and Kevin B. Connelly, (202) 622—
3640 regarding compromises (not toll-
free numbers).

SUPPLEMENTARY INFORMATION:
Paperwork Reduction Act

The collection of information
contained in these final regulations has
been reviewed and approved by the
Office of Management and Budget in
accordance with the Paperwork
Reduction Act (44 U.S.C. 3507) under
control number 1545-1356. Responses
to this collection of information are
required to obtain an award of
reasonable administrative costs.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless the collection of information
displays a valid control number.

The estimated annual burden per
respondent varies from 10 minutes to 30
minutes, depending on individual
circumstances, with an estimated
average of 15 minutes.

Comments concerning the accuracy of
this burden estimate and suggestions for
reducing this burden should be sent to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer, PC:FP,
Washington, DC 20224, and to the
Office of Management and Budget, Attn:
Desk Officer for the Department of the
Treasury, Office of Information and
Regulatory Affairs, Washington, DC
20503.

Books or records relating to a
collection of information must be
retained as long as their contents may
become material in the administration
of any internal revenue law. Generally,
tax returns and tax return information
are confidential, as required by 26
U.S.C. 6103.

Background

This document contains amendments
to the Income Tax Regulations and the
Regulations on Procedure and
Administration (26 CFR parts 1 and 301,
respectively) relating to joint returns
under section 6013, levy under section
6334, interest under section 6601, the

failure to file penalty under section
6651, the failure to deposit penalty
under section 6656, compromise under
section 7122, and awards of costs and
certain fees under section 7430. These
sections were amended by the Taxpayer
Bill of Rights 2 (TBOR2) (Pub. L. 104—
168, 110 Stat. 1452 (1996)) and section
110(1)(6) of the Personal Responsibility
and Work Opportunity Reconciliation
Act of 1996 (Pub. L. 104-193, 110 Stat.
2105, 2173 (1996)). The changes made
by TBOR2 and the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996 are reflected
in the final regulations.

A notice of proposed rulemaking was
published in the Federal Register for
January 2, 1997 (62 FR 77). One written
comment was received in response to
the notice of proposed rulemaking. No
public hearing was requested or held.
The proposed regulations under
sections 6013, 6334, 6601, 6651, 6656,
7122, and 7430 are adopted by this
Treasury decision with minor revisions,
which are discussed below.

Explanation of Revisions and Summary
of Comments

The IRS received one comment
regarding the proposed regulations. The
commentator remarked that § 301.6601—
1(f)(3) of the proposed regulations is
unclear because, as drafted, the
regulation implies that interest on all
additions to tax, including those
covered by section 6601(e)(2)(B), runs
from the date of the notice and demand.
Therefore, the final regulations clarify
that interest on any addition to tax,
except additions to tax described in
section 6601(e)(2)(B), begins to run from
the date of the notice and demand.

The commentator also requested
clarification for purposes of computing
the $100,000 threshold in §§301.6601—
1(f)(3) and (4) and 301.6651-1(a)(3).
Sections 303(a) and (b) of TBOR2 extend
the interest-free period to 21 calendar
days or 10 business days if the amount
for which the notice and demand is
made equals or exceeds $100,000. The
commentator suggested that the
$100,000 threshold should include tax,
interest, and penalties. The language in
the statute supports this interpretation.
Under section 303(b)(1) of TBORZ2, the
10 day period specifically applies to a
notice and demand for interest and
penalties. Therefore, the final
regulations clarify that 10 business days
is the applicable interest-free period if
the total amount assessed, including tax,
penalties, and interest, and shown on
the notice and demand equals or
exceeds $100,000.

In addition, § 301.6651-1(a)(3),
regarding the failure to pay penalty, has

been clarified by cross-referencing the
definitions of calendar day and business
day in §301.6601-1(f)(5).

Effective Dates

These regulations are applicable on
July 31, 1996, except that § 301.7122—
1(e) is applicable on July 30, 1996, and
§301.6334-1(a)(2), (a)(3), (a)(11)(i), and
(e), §301.6601-1(f)(3), (f)(4), and (f)(5),
§301.6651-1(a)(3), and §301.7430—
4(b)(3)(ii) are applicable on January 1,
1997.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations. Moreover, it is hereby
certified that the regulations in this
document will not have a significant
economic impact on a substantial
number of small entities. This
certification is based on a determination
that in the past only an average of 38
taxpayers per year, the majority of
whom were individuals, have filed a
request to recover administrative costs.
Accordingly, a Regulatory Flexibility
Analysis under the Regulatory
Flexibility Act (5 U.S.C. chapter 6) is
not required.

Pursuant to section 7805(f) of the
Internal Revenue Code, the notice of
proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on the impact of the proposed
regulations on small business.

Drafting Information: The principal
authors of these regulations are Beverly
A. Baughman and Donna J. Welch,
Office of Assistant Chief Counsel
(Income Tax and Accounting), Robert A.
Miller and Kevin B. Connelly, Office of
Assistant Chief Counsel (General
Litigation), and Thomas D. Moffitt,
Office of Assistant Chief Counsel (Field
Service). However, other personnel from
the IRS and Treasury Department
participated in their development.

List of Subjects
26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
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Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR parts 1 and 301
are amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation for
part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 1.6013-2(b)(1) is
amended by removing the language
“Unless” and adding ‘‘Beginning on or
before July 30, 1996, unless” in its
place.

PART 301—PROCEDURE AND
ADMINISTRATION

Par. 3. The authority citation for part
301 continues to read in part as follows:

Authority: 26 U.S.C. 7805 * * *

Par. 4. Section 301.6334-1 is
amended by:

1. Revising paragraph (a)(2).

2. Removing the language ““$1,100
($1,050 for levies issued prior to January
1, 1990)” from paragraph (a)(3) and
adding ““$1,250” in its place.

3. Removing the language “‘(relating to
aid to families with dependent
children)” from paragraph (a)(11)(i).

4. Revising paragraph (e).

5. Adding paragraph (f).

The additions and revisions read as
follows:

§301.6334-1 Property exempt from levy.

(a) * * *

(2) Fuel, provisions, furniture, and
personal effects. So much of the fuel,
provisions, furniture, and personal
effects in the taxpayer’s household, and
of the arms for personal use, livestock,
and poultry of the taxpayer, that does
not exceed $2,500 in value.

* * * * *

(e) Inflation adjustment. For any
calendar year beginning after December
31, 1997, each dollar amount referred to
in paragraphs (a)(2) and (3) of this
section will be increased by an amount
equal to the dollar amount multiplied
by the cost-of-living adjustment
determined under section 1(f)(3) for the
calendar year (substituting ‘‘calendar
year 1996 for ““‘calendar year 1992” in
section 1(f)(3)(B)). If any dollar amount
as adjusted is not a multiple of $10, the
dollar amount will be rounded to the
nearest multiple of $10 (rounding up if
the amount is a multiple of $5).

(f) Effective date. Generally, these
provisions are applicable with respect to
levies made on or after July 1, 1989.

However, any reasonable attempt by a
taxpayer to comply with the statutory
amendments addressed by the
regulations in this section prior to
February 21, 1995, will be considered as
meeting the requirements of the
regulations in this section. In addition,
paragraphs (a)(2), (3), (11)(i) and (e) of
this section are applicable with respect

to levies issued after December 31, 1996.

Par. 5. Section 301.6601-1 is
amended by:

1. Revising paragraphs (f)(3) and (f)(4).

2. Redesignating paragraph (f)(5) as
paragraph (f)(6) and adding new
paragraph (f)(5).

The additions and revisions read as
follows:

§301.6601-1 Interest on underpayments.
* * * * *
* * *

(3) Interest will not be imposed on
any assessable penalty, addition to the
tax (other than an addition to tax
described in section 6601(e)(2)(B)), or
additional amount if the amount is paid
within 21 calendar days (10 business
days if the amount assessed and shown
on the notice and demand equals or
exceeds $100,000) from the date of the
notice and demand. If interest is
imposed, it will be imposed only for the
period from the date of the notice and
demand to the date on which payment
is received. This paragraph (f)(3) is
applicable with respect to any notice
and demand made after December 31,
1996.

(4) If notice and demand is made after
December 31, 1996, for any amount and
the amount is paid within 21 calendar
days (10 business days if the amount
assessed and shown on the notice and
demand equals or exceeds $100,000)
from the date of the notice and demand,
interest will not be imposed for the
period after the date of the notice and
demand.

(5) For purposes of paragraphs (f)(3)
and (4) of this section—

(i) The term business day means any
day other than a Saturday, Sunday, legal
holiday in the District of Columbia, or
a statewide legal holiday in the state
where the taxpayer resides or where the
taxpayer’s principal place of business is
located. With respect to the tenth
business day (after taking into account
the first sentence of this paragraph
(F)(5)(i)), see section 7503 relating to
time for performance of acts where the
last day falls on a statewide legal
holiday in the state where the act is
required to be performed.

(i) The term calendar day means any
day. With respect to the twenty-first
calendar day, see section 7503 relating
to time for performance of acts where

the last day falls on a Saturday, Sunday,
or legal holiday.

* * * * *
Par. 6. Section 301.6651-1 is
amended by:

1. Revising paragraph (a)(3).

2. Adding paragraph (g).

The addition and revision read as
follows:

§301.6651-1 Failure to file tax return or to
pay tax.
a * * *

(3) Failure to pay tax not shown on
return. In the case of failure to pay any
amount of any tax required to be shown
on a return specified in paragraph (a)(1)
of this section that is not so shown
(including an assessment made
pursuant to section 6213(b)) within 21
calendar days from the date of the
notice and demand (10 business days if
the amount assessed and shown on the
notice and demand equals or exceeds
$100,000) with respect to any notice and
demand made after December 31, 1996,
there will be added to the amount stated
in the notice and demand the amount
specified below unless the failure to pay
the tax within the prescribed time is
shown to the satisfaction of the district
director or the director of the service
center to be due to reasonable cause and
not to willful neglect. The amount
added to the tax is 0.5 percent of the
amount stated in the notice and demand
if the failure is for not more than 1
month, with an additional 0.5 percent
for each additional month or fraction
thereof during which the failure
continues, but not to exceed 25 percent
in the aggregate. For purposes of this
paragraph (a)(3), see § 301.6601-1(f)(5)
for the definition of calendar day and
business day.

* * * * *

(g) Treatment of returns prepared by
the Secretary—(1) In general. A return
prepared by the Secretary under section
6020(b) will be disregarded for purposes
of determining the amount of the
addition to tax for failure to file any
return pursuant to paragraph (a)(1) of
this section. However, the return
prepared by the Secretary will be treated
as a return filed by the taxpayer for
purposes of determining the amount of
the addition to tax for failure to pay the
tax shown on any return and for failure
to pay the tax required to be shown on
a return that is not so shown pursuant
to paragraphs (a)(2) and (3) of this
section, respectively.

(2) Effective date. This paragraph (g)
applies to returns the due date for
which (determined without regard to
extensions) is after July 30, 1996.

Par. 7. Section 301.6656-3 is added to
read as follows:



39118

Federal Register / Vol. 62, No. 140 / Tuesday, July 22, 1997 / Rules and Regulations

§301.6656-3 Abatement of penalty.

(a) Exception for first time depositors
of employment taxes—(1) Waiver. The
Secretary will generally waive the
penalty imposed by section 6656(a) on
a person’s failure to deposit any
employment tax under subtitle C of the
Internal Revenue Code if—

(i) The failure is inadvertent;

(i) The person meets the
requirements referred to in section
7430(c)(4)(A)(ii) (relating to the net
worth requirements applicable for
awards of attorney’s fees);

(iii) The failure occurs during the first
quarter that the person is required to
deposit any employment tax; and

(iv) The return of the tax is filed on
or before the due date.

(2) Inadvertent failure. For purposes
of paragraph (a)(1)(i) of this section, the
Secretary will determine if a failure to
deposit is inadvertent based on all the
facts and circumstances.

(b) Deposit sent to Secretary. The
Secretary may abate the penalty
imposed by section 6656(a) if the first
time a depositor is required to make a
deposit, the amount required to be
deposited is inadvertently sent to the
Secretary instead of to the appropriate
government depository.

(c) Effective date. This section applies
to deposits required to be made after
July 30, 1996.

Par. 8. In §301.7122-1, paragraph (e)
is revised to read as follows:

§301.7122-1 Compromises.

* * * * *

(e) Record—(1) In general. If an offer
in compromise is accepted, there will be
placed on file the opinion of the Chief
Counsel of the IRS with respect to the
compromise, with the reasons for the
opinion, and including a statement of—

(i) The amount of tax assessed;

(i) The amount of interest, additional
amount, addition to the tax, or
assessable penalty, imposed by law on
the person against whom the tax is
assessed; and

(iii) The amount actually paid in
accordance with the terms of the
compromise.

(2) Exception. For compromises
accepted on or after July 30, 1996, no
opinion will be required with respect to
the compromise of any civil case in
which the unpaid amount of tax
assessed (including any interest,
additional amount, addition to the tax,
or assessable penalty) is less than
$50,000. However, the compromise will
be subject to continuing quality review
by the Secretary.

* * * * *

Par 9. Section 301.7430-0 is amended
by adding entries for § 301.7430-1(b)(4)
and 301.7430-5(c)(3) to read as follows:

8§301.7430-0 Table of contents.

* * * * *

§301.7430-1 Exhaustion of administrative
remedies.
* * * * *

(b) * * *

(4) Failure to agree to extension of time for
assessments.
* * * * *

§301.7430-5 Prevailing party.

* * * * *
(C) * K K
(3) Presumption.

* * * * *

Par. 10. Section 301.7430-1 is
amended by adding paragraph (b)(4) to
read as follows:

§301.7430-1 Exhaustion of administrative
remedies.
* * * * *

(b) * X *

(4) Failure to agree to extension of
time for assessments. Any failure by the
prevailing party to agree to an extension
of the time for the assessment of any tax
will not be taken into account for
purposes of determining whether the
prevailing party has exhausted the
administrative remedies available to the
party within the Internal Revenue
Service.

* * * * *
Par. 11. Section 301.7430-2 is
amended by:

1. Removing the language
“7430(c)(4)(B)(ii)” from the third
sentence of paragraph (b)(2) and adding
“7430(c)(4)(C)(ii)” in its place.

2. Removing the colon from the
introductory text of paragraph (c)(3) and
adding a dash in its place.

3. Revising paragraph (c)(3)(i)(B).

4. Removing the language ““If more
than $75” from paragraph (c)(3)(ii)(C)
and adding ““In the case of
administrative proceedings commenced
after July 30, 1996, if more than $110”
in its place.

The revision reads as follows:

§301.7430-2 Requirements and
procedures for recovery of reasonable
administrative costs.
* * * * *
(C * X *
* X *

giS)* * *

(B) A clear and concise statement of
the reasons why the taxpayer alleges
that the position of the Internal Revenue
Service in the administrative proceeding
was not substantially justified. For
administrative proceedings commenced

after July 30, 1996, if the taxpayer
alleges that the Internal Revenue Service
did not follow any applicable published
guidance, the statement must identify
all applicable published guidance that
the taxpayer alleges that the Internal
Revenue Service did not follow. For
purposes of this paragraph (c)(3)(i)(B),
the term applicable published guidance
means final or temporary regulations,
revenue rulings, revenue procedures,
information releases, notices,
announcements, and, if issued to the
taxpayer, private letter rulings, technical
advice memoranda, and determination
letters. Also, for purposes of this
paragraph (c)(3)(i)(B), the term
administrative proceeding includes only
those administrative proceedings or
portions of administrative proceedings
occurring on or after the administrative
proceeding date as defined in
§301.7430-3(c);

* * * * *
Par. 12. Section 301.7430-4 is
amended by:

1. Removing the language “$75"" from
paragraph (b)(3)(i) and adding “, in the
case of proceedings commenced after
July 30, 1996, $110” in its place.

2. Revising paragraph (b)(3)(ii).

3. Removing the language “$75” from
the first, second, and third sentences of
paragraph (b)(3)(iii)(B) and adding
“$110” in its place.

4. Removing the language “$75"" from
the first sentence of paragraph
(b)(3)(iii)(C) and adding “$110” in its
place.

5. Removing the language “$75” from
the third sentence of the example in
paragraph (b)(3)(iii)(D) and adding
“$110” in its place.

6. Removing the language “$75” from
the second and third sentences of
paragraph (c)(2)(ii) and adding “$110”
in its place.

The revision reads as follows:

§301.7430-4 Reasonable administrative
costs.
* * * * *

b * * *

(3) * * *

(ii) Cost of living adjustment. The
Internal Revenue Service will make a
cost of living adjustment to the $110 per
hour limitation for fees incurred in any
calendar year beginning after December
31, 1996. The cost of living adjustment
will be an amount equal to $110
multiplied by the cost of living
adjustment determined under section
1(f)(3) for the calendar year (substituting
“calendar year 1995” for ““calendar year
1992” in section 1(f)(3)(B)). If the dollar
limitation as adjusted by this cost of
living increase is not a multiple of $10,
the dollar amount will be rounded to
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the nearest multiple of $10 (rounding up
if the amount is a multiple of $5).

* * * * *
Par. 13. Section 301.7430-5 is
amended by:

1. Revising paragraph (a).

2. Adding paragraph (¢)(3).

The addition and revision read as
follows:

§301.7430-5 Prevailing party.

(a) In general. For purposes of an
award of reasonable administrative costs
under section 7430 in the case of
administrative proceedings commenced
after July 30, 1996, a taxpayer is a
prevailing party only if—

(1) The position of the Internal
Revenue Service was not substantially
justified;

(2) The taxpayer substantially prevails
as to the amount in controversy or with
respect to the most significant issue or
set of issues presented; and

(3) The taxpayer satisfies the net
worth and size limitations referenced in
paragraph (f) of this section.

* * * * *

(C) * K* *

(3) Presumption. If the Internal
Revenue Service did not follow any
applicable published guidance in an
administrative proceeding commenced
after July 30, 1996, the position of the
Internal Revenue Service, on those
issues to which the guidance applies
and for all periods during which the
guidance was not followed, will be
presumed not to be substantially
justified. This presumption may be
rebutted. For purposes of this paragraph
(c)(3), the term applicable published
guidance means final or temporary
regulations, revenue rulings, revenue
procedures, information releases,
notices, announcements, and, if issued
to the taxpayer, private letter rulings,
technical advice memoranda, and
determination letters (see
§601.601(d)(2) of this chapter). Also, for
purposes of this paragraph (c)(3), the
term administrative proceeding includes
only those administrative proceedings
or portions of administrative
proceedings occurring on or after the
administrative proceeding date as
defined in §301.7430-3(c).

* * * * *

Par. 14. Section 301.7430-6 is revised
to read as follows:

§301.7430-6 Effective dates.

Sections 301.7430-2 through
301.7430-6, other than §§ 301.7430—
2(b)(2), (c)(3)(I)(B), (c)(3)(ii)(C), and
(c)(5); 88301.7430-4(b)(3)(i), (b)(3)(ii),
(b)(3)(iii)(B), (b)(3)(iii)(C), (b)(3)(iii)(D),
and (c)(2)(ii); and 88 301.7430-5(a) and

(c)(3), apply to claims for reasonable
administrative costs filed with the
Internal Revenue Service after December
23, 1992, with respect to costs incurred
in administrative proceedings
commenced after November 10, 1988.
Section 301.7430-2(c)(5) is applicable
March 23, 1993. Sections 301.7430-
2(b)(2), (c)(3)(1)(B), and (c)(3)(ii)(C);
301.7430-4(b)(3)(i), (b)(3)(ii),
(b)(3)(iii)(B), (b)(3)(iii)(C), (b)(3)(iii)(D),
and (c)(2)(ii); and 301.7430-5(a) and
(c)(3) are applicable for administrative
proceedings commenced after July 30,
1996.

Dated: June 27, 1997.
Margaret Milner Richardson,
Commissioner of Internal Revenue.
Approved:
Donald C. Lubick,
Acting Assistant Secretary of the Treasury.
[FR Doc. 97-19052 Filed 7-21-97; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF JUSTICE
Office of Justice Programs

28 CFR Part 32

[0JP(BJA)-1121]

RIN 1121-AA44

Federal Law Enforcement Dependents
Assistance Program; Correction

AGENCY: Office of Justice Programs,
Bureau of Justice Assistance, Public
Safety Officers’ Benefits Office, Justice.
ACTION: Correction to final rule.

SUMMARY: This document contains
corrections to the final regulations that
were published Tuesday, July 15, 1997
(62 FR 37713). These regulations were
issued to comply with the Federal Law
Enforcement Dependents Assistance
(FLEDA) Act of 1996.

DATES: This correction is effective July
22,1997.

FOR FURTHER INFORMATION CONTACT: Jeff
Allison, Chief, Public Safety Officers’
Benefits Office, 633 Indiana Avenue,
NW., Washington, DC 20531.
Telephone: (202) 307-0635.
SUPPLEMENTARY INFORMATION: The final
regulations that are the subject of these
corrections were drafted in accordance
with the Federal Law Enforcement
Dependents Assistance Act, Pub. L.
104-238, 110 Stat. 3114, Oct. 3, 1996,
which established a new subpart 2 in
Part L of title | of the Omnibus Crime
Control and Safe Streets Act of 1968, 42
U.S.C. 3796 et seq.) to provide financial
assistance to the children and spouses
of Federal civilian law enforcement

officers killed or permanently and
totally disabled in the line of duty.

Executive Order 12866

This regulation has been written and
reviewed in accordance with Executive
Order 12866, section 1(b), Principles of
Regulation. The Office of Justice
Programs has determined that this rule
is not a ““significant regulatory action”
under Executive Order 12866, section
3(f), Regulatory Planning and Review,
and accordingly this rule has not been
reviewed by the Office of Management
and Budget.

Executive Order 12612

This regulation will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Regulatory Flexibility Act

The Office of Justice Programs, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 605(b)), has
reviewed this regulation and by
approving it certifies that this regulation
will not have a significant economic
impact upon a substantial number of
small entities for the following reasons:
The FLEDA program will be
administered by the Office of Justice
Programs, and any funds distributed
under it shall be distributed to
individuals, not entities, and the
economic impact is limited to the Office
of Justice Program’s appropriated funds.

Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local and tribal
governments, in the aggregate, or by the
private section, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

Small Business Regulatory Enforcement
Fairness Act of 1996

This rule is not a major rule as
defined by section 804 of the Small
Business Regulatory Enforcement
Fairness Act of 1996. This rule will not
result in an annual effect on the
economy of $100,000,000 or more; a
major increase in cost or prices; or
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significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

Paperwork Reduction Act

The collection of information
requirements contained in the proposed
regulation will be submitted to the
Office of Management and Budget for
review under the Paperwork Reduction
Act (44 U.S.C. 3504(h)).

The Need for Correction

The following language was omitted
from the comment section: In the
proposed rule, § 32.35(b) allowed for
exceptions to the requirement that
applications for retroactive assistance
must be submitted within five years of
the last date the applicant pursued such
program of education. Upon further
reflection, the phrase “absent
compelling justification” will be
eliminated. Given the retroactive date
established by Congress, and the family
notification process being developed by
the Bureau, it is difficult to envision
circumstances wherein an otherwise
eligible student would not be able to
submit their application for retroactive
assistance within five years after the last
date he or she pursued such program of
education.

Correction of Publication

Accordingly, the publication on
Tuesday, July 15, 1997, of the final
regulations at 62 FR 37713 is corrected
as follows:

§32.35 [Corrected]

On page 37717, in the first column, in
§32.35(b), at the beginning of the
second sentence remove, the words
“‘absent compelling justification,”.
Nancy Gist,

Director, Bureau of Justice Assistance.
[FR Doc. 97-19220 Filed 7-21-97; 8:45 am]
BILLING CODE 4410-18-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[MN44-01-7269a; FRL-5861-6]

Approval and Promulgation of
Implementation Plans; Minnesota

AGENCY: Environmental Protection
Agency.
ACTION: Direct final rule.

SUMMARY: In this action, the
Environmental Protection Agency (EPA)
is conditionally approving a revision to
the Minnesota State Implementation
Plan (SIP) for the Saint Paul particulate
matter (PM) nonattainment area, located
in Ramsey County Minnesota. The SIP
was submitted by the State for the
purpose of bringing about the
attainment of the PM National Ambient
Air Quality Standards (NAAQS). The
rationale for the conditional approval
and other information are provided in
this notice.

DATES: This “‘direct final” rule is
effective September 22, 1997, unless
EPA receives adverse or critical
comments by August 21, 1997. If the
effective date is delayed, timely notice
will be published in the Federal
Register.

ADDRESSES: Written comments should
be addressed to: Carlton Nash, Chief,
Regulation Development Section, Air
Programs Branch (AR-18J), United
States Environmental Protection
Agency, 77 West Jackson Boulevard,
Chicago, Illinois 60604. Copies of this
SIP revision and EPA’s analysis are
available for inspection during normal
business hours at the above address.
(Please telephone Christos Panos at
(312) 353-8328, before visiting the
Region 5 office.)

FOR FURTHER INFORMATION CONTACT:
Christos Panos, Regulation Development
Section (AR-18J), Air Programs Branch,
Air and Radiation Division, United
States Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
Telephone Number (312) 353-8328.

SUPPLEMENTARY INFORMATION:
I. Background

Upon enactment of the Clean Air Act
Amendments of 1990, certain areas were
designated nonattainment for M and
classified as moderate under sections
107(d)(4)(B) and 188(a) of the amended
Clean Air Act (Act). See 56 FR 56694
(November 6, 1991) and 57 FR 13498,
13537 (April 16, 1992). A portion of the
St. Paul area was designated
nonattainment thus requiring the State
to submit SIP revisions by November 15,
1991, satisfying the attainment
demonstration requirements of the Act.

The State submitted SIP revisions and
intended to meet these requirements in
1991 and 1992. The enforceable element
of the State’s submittals were
administrative orders for nine facilities
in the St. Paul area. On February 15,
1994 at 59 FR 7218, EPA took final
action to approve Minnesota’s
submittals as satisfying the applicable
requirements for the St. Paul M

nonattainment area. The EPA also made
a final determination pursuant to
section 189(e) that secondary PM
formed from PM precursors does not
contribute significantly to exceedances
of the NAAQS.

The EPA received a request from the
Minnesota Pollution Control Agency
(MPCA) on February 9, 1996 to revise
the PM SIP for Ramsey County,
Minnesota. The revision to the SIP is for
the control of PM emissions from
certain sources located along Red Rock
Road (Red Rock Road Area), within the
boundaries of Ramsey County. The SIP
revision request was reviewed for
completeness based on the
completeness requirements contained in
Title 40 of the Code of Federal
Regulations, part 51, appendix V. The
EPA determined the submittal to be
complete, and notified the State of
Minnesota in a May 6, 1996 letter from
Valdas Adamkus, EPA to Charles
Williams, MPCA.

Red Rock Road Area. St. Paul has
three ““pockets” of M problems in the
nonattainment area: University Avenue/
Mississippi Street, Childs Road, and
Red Rock Road. At the time of the
original air dispersion modeling and the
SIP revision submittals (1992), MPCA
staff believed all culpable sources were
accounted for and that the control
strategies demonstrated in the modeling
and the Administrative Orders would be
adequate for the area to attain the PM
NAAQS. However, exceedances have
been recorded between 1992 and 1995
at an ambient monitor located at 1303
Red Rock Road.

Two facilities on Red Rock Road have
administrative orders that are part of the
1992 M SIP: Commercial Asphalt, Inc. (a
subsidiary of Tiller Corporation), and
North Star Steel Company. The MPCA
believes that these sources were not
culpable for a major fraction of these M
exceedances (based upon microscopic
analysis of the filters and wind
directions during the relevant days).

Since the original air quality
dispersion modeling for the SIP was
completed, several small sources, whose
activities did not require permits, have
located along Red Rock Road.
Consequently, the changes in land use
has resulted in increased vehicle traffic
on unpaved roads. Because of the
changing dynamics of the area, MPCA
recognized that the M SIP submitted in
1992 no longer accurately characterized
the area.

After reviewing the data collected
from air monitoring, site visits, and
meetings with sources in the area,
MPCA staff concluded that the changes
along Red Rock Road are the cause of
the recent problems in the area, and not
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because the former SIP was inadequate.
The MPCA believes the original SIP was
adequate to attain the PM NAAQS at the
time of the original submittal. With the
new information on Red Rock Road
collected, MPCA staff performed new
dispersion modeling which showed that
the control strategies included in North
Star Steel’s and Commercial Asphalt’s
Administrative Orders were still
adequate. However, the MPCA
recognizes that changes which have
occurred along Red Rock Road since the
original SIP was submitted necessitate
revision to this area’s SIP. Moreover, the
MPCA believes that the Red Rock Road
area situation is an isolated problem
that does not affect the rest of the
nonattainment area in St. Paul. An
ambient monitor located across from the
Childs Road sources in St. Paul has not
shown any exceedances since before
1987. This monitor is located
approximately 1.5 miles from the
monitor on Red Rock Road.

I1. Evaluation of State’s Submission

A. Evaluation of the State
Administrative Orders

The modeling identified three
facilities in the area that either are, or
could be, significant contributors to the
current exceedances. In order to bring
the area into modeled attainment, two of
these facilities are required to commit to
control measures to reduce their PM
emissions. The third facility is required
to either quantify their PM emissions to
show that they can meet the NAAQS, or
commit to control measures to reduce
their PM emissions. MPCA put these
requirements into Administrative
Orders which were signed by St. Paul
Terminals, Inc., AMG Resources
Corporation, and Lafarge Corporation on
February 2, 1996. In addition, the State
also hopes to further analyze other
sources outside of the 2 kilometer area
from the ambient monitor, but within 4
kilometers. This is because there have
been emission changes to some of these
sources and the State will need to
evaluate whether emissions from these
sources cause additional concern for
this nonattainment area. Because of
these changes, as well as potentially
significant changes by the other sources
in the 4 kilometer area and other
revisions, an additional modeling
analysis will be submitted by the State
to EPA.

St. Paul Terminals. St. Paul Terminals
contributes significant amounts of PM
from truck traffic on its roads without
the implementation of controls. The
Administrative Order for St. Paul
Terminals includes applying dust
suppressant on unpaved roads and

pressure washing paved roads.
However, St. Paul Terminals has
committed to implementing control
measures on its property roads with a
greater control efficiency than the
control measures assumed in the
modeling. The company chose to pave
some previously unpaved areas, ‘“‘power
wash’ with water all paved areas, and
apply chemical dust suppressants (salts)
in the remaining unpaved areas. In
addition, to prevent the entrainment of
fugitive dust from sediment tracked
onto Red Rock Road, the Company will
pressure wash Red Rock Road to the
extent that track out of sediment from
the facility can be seen on Red Rock
Road.

AMG Resources Corporation. The PM
emissions at the facility are generated
from three metal shredders. Particulate
emissions are controlled by cyclones,
one for each shredder. The cyclone
exhaust gases are vented into the
building and escape the building
through two wall vents with fans. The
State initially assumed that all of the
PM emissions from the metal shredders
(subsequently emitted through the wall
vents) are equal to that limited by
Minnesota’s Industrial Process Rule
(Minn. R.7011.0735). However, because
AMG could not model attainment with
this emission rate, AMG Resources
disputed the State’s assumption that the
shredder wall vents emit the amount
limited within Minn. R. 7011.0735, and
that all shredder emissions reach the
outside air. The State later assumed that
the vents emit at a rate 10 percent of the
original assumption and issued an
Administrative Order to AMG Resources
allowing them to conduct a performance
stack test on the shredders (in absence
of any approved methods for testing the
wall vents), in order to prove that
additional controls at the facility are not
needed. Performance testing of the
shredder emissions has subsequently
been performed by AMG. A letter from
MPCA to EPA, dated May 20, 1997
states that MPCA has verified the test
results showing that AMG is able to
meet the PM emission rate assumed in
the State attainment modeling. Because
AMG has fulfilled the requirements of
the Administrative Order, MPCA has
requested that the Administrative Order
for AMG be removed from the SIP
submittal.

Lafarge Corporation. At the end of
1994, Lafarge Corporation purchased
Red Rock Road of Minnesota, Inc. The
facility receives, transfers, stores, and
ships cement. The cement is received by
river barge, transferred to a hopper by
crane and clamshell bucket, conveyed
into storage silos and storage dome, and
shipped by truck. The PM emission

sources at Lafarge Corporation are five
baghouses, fugitive emissions from the
transfer of the cement from the barge to
the hopper, and truck and car traffic on
the paved industrial roads. The
modeling for Lafarge demonstrated that
the operation of unloading cement from
a barge with a clamshell bucket could
not demonstrate compliance with the
PM NAAQS. In addition, it is unclear if
the five baghouses are in compliance
with the PM NAAQS without further
testing (Lafarge has not conducted
performance testing to determine their
emissions).

The Administrative Order requires the
Company to: (1) Complete installation of
a pneumatic unloader in place of the
clamshell bucket by March 31, 1998; (2)
operate the clamshell bucket in a
prescribed manner in the interim until
the pneumatic unloader is operational;
and (3) submit revised modeling to
MPCA which will include baghouse and
stack parameters for the pneumatic
unloading system. The Order also
requires vendor certification and/or
performance testing of all their
baghouses. When vendor certification
and/or performance testing is complete,
Lafarge’s Order will be revised to
include specific limits for the
baghouses.

The pneumatic unloading system is
assumed to be a much cleaner system
for unloading the barges. However, at
the time of the submittal, no system had
been chosen, therefore, no emissions
data was available for the modeling
analysis. Assumptions were made in the
modeled attainment demonstration
regarding the distribution of emissions
with the pneumatic unloader installed,
however, these will not be truly
representative of operating conditions
after April 1, 1998. In the interim, the
administrative order requires the
company to operate its current clam-
shell unloading system in accordance
with prescribed measures designed to
reduce the amount of fugitive emissions.
The operating measures remain in effect
until the pneumatic unloader is in
operation. However, this scenario was
not modeled. Specific information on
dispersion characteristics associated
with pneumatic unloader operation will
be available in early 1998. The MPCA
has assumed that the pneumatic
unloader’s fugitive PM emissions will
be zero. However, emissions from other
points will change as a result of the
unloader. The MPCA will remodel the
Red Rock Road area with the specific
emission information from Lafarge once
it becomes available.
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B. EPA Analysis of Air Quality Data
Modeling and Results

The results from the modeling
analysis preliminarily demonstrate
protection of the PM NAAQS. However,
due to the lack of emission limits and
specific information regarding emission
distribution at Lafarge Corporation
following the installation of the
pneumatic unloader, EPA is
conditionally approving the attainment
demonstration/SIP revision at this time.
Final approval will be conditioned upon
EPA receiving a subsequent modeled
attainment demonstration taking into
consideration the sources which have
experienced emission changes that may
impact the Red Rock Road attainment
demonstration. A more detailed
discussion of the state’s modeling
analysis can be found in EPA’s June 6,
1997 Technical Support Document.

C. Conditions and Commitments

The EPA has determined that the
attainment demonstration for the Red
Rock Road portion of the Ramsey
County PM nonattainment area is not
fully approvable at this time. As
previously explained in this document,
the demonstration lacks specific
emissions data related to the operation
of the pneumatic loading system to be
installed by Lafarge Corporation. This
information will not be available until
early 1998. However, EPA believes that
the SIP submittal is adequate to be
approved on a conditional basis. When
the emissions associated with the
installation of the pneumatic loading
system are known, the administrative
order for Lafarge will be revised to
reflect those limits on specific emission
units. Additionally, a new modeling
demonstration must be submitted
reflecting the new limits as well as
additional changes identified in this
document. This remodeling must be
submitted to EPA within 1 year of
publication of the notice of conditional
approval for the Red Rock Road area SIP
revision.

I11. Final Action

The EPA is approving this SIP
revision, based on the condition that the
State will submit a revised modeling
demonstration which will contain the
corrections detailed in this notice
within 12 months of this final approval
action. If the State fails to submit a SIP
revision, this conditional approval
under section 110(k) will be converted
to a disapproval and the sanctions clock
will begin. If the State does not submit
a SIP, and the EPA does not approve the
SIP on which the disapproval was based
within 18 months of the disapproval,

the EPA must impose the sanctions
under section 179 of the Act.

IV. Miscellaneous

A. Comment and Approval Procedure

The EPA is publishing this action
without prior proposal because the EPA
views this as a honcontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective on September
22,1997, unless adverse or critical
comments concerning this action are
submitted and postmarked by August
21, 1997. If the EPA receives such
comments, this action will be
withdrawn before the effective date by
publishing a subsequent document that
will withdraw the final action. All
public comments received concerning
this action will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received on this
action, the public is advised that this
action will be effective on September
22,1997.

B. Applicability to Future SIP Decisions

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for a revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

C. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

D. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., the EPA must
prepare a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities (5 U.S.C. 603
and 604). Alternatively, under 5 U.S.C.
605(b), the EPA may certify that the rule

will not have a significant impact on a
substantial number of small entities (see
46 FR 8709). Small entities include
small businesses, small not-for-profit
enterprises, and governmental entities
with jurisdiction over populations of
less than 50,000.

Conditional approvals under section
110 and subchapter I, part D of the Act
do not create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP-approval does
not impose any new requirements, the
EPA certifies that it does not have a
significant impact on small entities.
Moreover, due to the nature of the
Federal-State relationship under the
Act, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The Act
forbids the EPA from basing its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. E.P.A., 427
U.S. 246, 256-66 (S.Ct. 1976); 42 U.S.C.
section 7410(a)(2).

If the conditional approval is
converted to a disapproval under
Section 110(k), based on the State’s
failure to meet the commitment, it will
not affect any existing State
requirements applicable to small
entities. Federal disapproval of the State
submittal does not affect its State-
enforceability. Moreover, the EPA’s
disapproval of the submittal does not
impose a new Federal requirement.
Therefore, the EPA certifies that such a
disapproval will not have a significant
impact on a substantial number of small
entities because it does not remove
existing State requirements, nor does it
substitute a new Federal requirement.

E. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under Section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the
conditional approval action
promulgated does not include a Federal
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mandate that may result in estimated
costs of $100 million or more to either
State, local, or tribal governments in the
aggregate, or to the private sector. This
Federal action approves pre-existing
requirements under State or local law,
and imposes no new requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

F. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
the Federal Register. This rule is not a
“major rule” as defined by 5 U.S.C.
804(2).

G. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 22, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter.

Dated: July 8, 1997.

Michelle D. Jordan,
Acting Regional Administrator.

Title 40 of the Code of Federal
Regulations, chapter I, part 52, is
amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-76719.

2. Section 52.1219 is amended by

adding new paragraph (b) to read as
follows:

§52.1219 Identification of plan—
Conditional Approval.
* * * * *

(b) On February 9, 1996, the State of
Minnesota submitted a request to revise
its particulate matter (PM) State
Implementation Plan (SIP) for the Saint
Paul area. This SIP submittal contains
administrative orders which include
control measures for three companies
located in the Red Rock Road area—St.
Paul Terminals, Inc., Lafarge
Corporation and AMG Resources
Corporation. Recent exceedances were
attributed to changes of emissions/
operations that had occurred at
particular sources in the area. The
results from the modeling analysis
submitted with the Red Rock Road SIP
revision, preliminarily demonstrate
protection of the PM National Ambient
Air Quality Standards (NAAQS).
However, due to the lack of emission
limits and specific information
regarding emission distribution at
Lafarge Corporation following the
installation of the pneumatic unloader,
EPA is conditionally approving the SIP
revision at this time. Final approval will
be conditioned upon EPA receiving a
subsequent modeled attainment
demonstration with specific emission
limits for Lafarge Corporation, corrected
inputs for Peavey/Con-Agra, and
consideration of the sources in the 2—4
km range which have experienced
emission changes that may impact the
Red Rock Road attainment
demonstration.

[FR Doc. 97-19213 Filed 7-21-97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-7220]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (1% annual chance) flood
elevations is appropriate because of new
scientific or technical data. New flood
insurance premium rates will be
calculated from the modified base flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the

Flood Insurance Rate Map(s) in effect
prior to this determination for each
listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Associate Director for Mitigation
reconsider the changes. The modified
elevations may be changed during the
90-day period.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard ldentification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646-2796.

SUPPLEMENTARY INFORMATION: The
modified base flood elevations are not
listed for each community in this
interim rule. However, the address of
the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to Section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.
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The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the

NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This interim rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED)]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:

Dates and name of news- : :
State and county Location paper where notice was Chief executive officer of community Effect:jyfe d?te of ComNmunlty
published modification o.
Arizona:
Maricopa ......... Unincorporated May 14, 1997, May 21, The Honorable Don Stapley, Chair- | Apr. 24, 1997 ...... 040037
areas. 1997, The Arizona Re- person, Maricopa County, Board of
public. Supervisors, 301 West Jefferson
Street, Phoenix, Arizona 85003.
Pima .......cc..... City of Tucson ..... June 4, 1997, June 11, The Honorable George Miller, Mayor, | May 9, 1997 ........ 040076
1997, The Arizona City of Tucson, P.O. Box 27210,
Daily Star. Tucson, Arizona 85726.
Pima .......cce.... City of Tucson ..... June 4, 1997, June 11, The Honorable George Miller, Mayor, | May 9, 1997 ........ 040076
1997, The Arizona City of Tucson, P.O. Box 27210,
Daily Star. Tucson, Arizona 85726.
California:
San Diego ....... City of Chula Vista | May 2, 1997, May 9, The Honorable Shirley Horton, | Apr. 9, 1997 ........ 065021
1997, San Diego Daily Mayor, City of Chula Vista, 276
Transcript. Fourth Avenue, Chula Vista, Cali-
fornia 91910.
Orange ............ City of Irvine ........ May 1, 1997, May 8, The Honorable Christina Shea, | Apr. 8, 1997 ........ 060222
1997, Irvine World Mayor, City of Irvine, P.O. Box
News. 19575, Irvine, California 92623.
Alameda .......... City of Livermore | June 3, 1997, June 10, The Honorable Cathie Brown, Mayor, | May 15, 1997 ...... 060008
1997, Tri-Valley Herald. City of Livermore, 1052 South
Livermore  Avenue, Livermore,
California 94550-4899.
San Diego ....... City of National May 2, 1997, May 9, The Honorable George Waters, | Apr. 9, 1997 ........ 060293
City. 1997, San Diego Daily Mayor, City of National City, 1243
Transcript. National City Boulevard, National
City, California 91950.
San Diego ....... Unincorporated May 2, 1997, May 9, The Honorable Bill Horn, Chairman, | Apr. 9, 1997 ........ 060284
areas. 1997, San Diego Daily San Diego County Board of Super-
Transcript. visors, 1600 Pacific Highway, San
Diego, California 92101.
Kansas:
Harvey ............. City of Halstead ... | May 1, 1997, May 8, The Honorable Kenneth B. Kierl, | Apr. 4, 1997 ........ 200131
1997, The Harvey Mayor, City of Halstead, P.O. Box
County Independent. 312, Independent Halstead, Kan-
sas 67056-0312.
Harvey ............. Unincorporated May 1, 1997, May 8, The Honorable Craig R. Simons, | Apr. 4, 1997 ........ 200585
areas. 1997, The Harvey Harvey County Administrator, Ad-
County Independent. ministration Department, P.O. Box
687, Newton, Kansas 67114—-0687.
Pratt ................. City of Pratt ......... May 22, 1997, May 29, The Honorable Glenna Borho, | May 5, 1997 ........ 200278
1997, The Pratt Tribune.| Mayor, City of Pratt, P.O. Box 807,
Pratt, Kansas 67124.
Nevada: Douglas .... | Unincorporated May 14, 1997, May 21, The Honorable Jacques | Apr. 29, 1997 ...... 320008
areas. 1997, The Record Cou- Etchegoyhen, Chairman, Douglas
rier, Tahoe Daily Trib- County Board of County Commis-
une. sioners, Minden Inn, P.O. Box
218, Minden, Nevada 89423.
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Dates and name of news- : :
State and county Location paper where notice was Chief executive officer of community Effect:jyfe d?te of ComNmunlty
published modification o.
Oklahoma: Cleve- City of Norman .... | June 6, 1997, June 13, The Honorable Bill Nations, Mayor, | May 15, 1997 ...... 400046
land. 1997, Norman Tran- City of Norman, P.O. Box 370,
script. Norman, Oklahoma 73070.
South Dakota: Law- | City of Spearfish .. | May 16, 1997, May 23, The Honorable Johnny Niehaus, | Apr. 24, 1997 ...... 460046
rence. 1997, Blackhill Pioneer. Mayor, City of Spearfish, 625 Fifth
Street, Spearfish, South Dakota
57783.
Texas:
Bexar ............... Unincorporated June 10, 1997, June 17, The Honorable Cyndi T. Krier, Bexar | May 23, 1997 ...... 480035
areas. 1997, San Antonio Ex- County Judge, 100 Dolorosa, Suite
press News. 101, San Antonio, Texas 78205.
Dallas .............. Unincorporated June 12, 1997, June 19, The Honorable Lee F. Jackson, Dal- | May 21, 1997 ...... 480165
areas. 1997, The Dallas Morn- las County Judge, 411 Elm Street,
ing News. Dallas, Texas 75202.
Tarrant ............. City of Fort Worth | May 8, 1997, May 15, The Honorable Kenneth Barr, Mayor, | Aug. 13, 1997 ...... 480596
1997, Fort Worth-Star City of Fort Worth, 1000
Telegram. Throckmorton Street, Forth Worth,
Texas 76102-6311.
Dallas .............. City of Garland .... | June 12, 1997, June 19, The Honorable James Ratliff, Mayor, | May 21, 1997 ...... 485471
1997, The Garland City of Garland, P.O. Box 469002,
News. Garland, Texas 75046—9002.
Tarrant ............. City of Haltom May 8, 1997, May 15, The Honorable Gary Larson, Mayor, | Aug. 13, 1997 ...... 480599
City. 1997, Fort Worth Star- City of Haltom City, P.O. Box
Telegram. 14246, Haltom City, Texas 76117—
0246.
Harris ............... City of Houston ... | June 6, 1997, June 13, The Honorable Bob Lanier, Mayor, | May 14, 1997 ...... 480296
1997, Houston Chron- City of Houston, P.O. Box 1562,
icle. Houston, Texas 77251-1562.
Collin .............. City of Plano ........ May 23, 1997, May 30, The Honorable John Longstreet, | Apr. 29, 1997 ...... 480140
1997, Plano Star Cou- Mayor, City of Plano, P.O. Box
rier. 860358, Plano, Texas 75086—0358.
Dallas .............. City of Rowlett ..... June 12, 1997, June 19, The Honorable Buddy Wall, Mayor, | May 21, 1997 ...... 480185
1997, The Rowlett City of Rowlett, P.O. Box 99,
Lakeshore Times. Rowlett, Texas 75030-0099.
Dallas .............. City of Sachse ..... June 18, 1997, June 25, The Honorable Larry Holden, Mayor, | May 21, 1997 ...... 480186
1997, The Wylie News. City of Sachse, 5560 Highway 78,
Sachse, Texas 75048.
Bexar ............... City of San Anto- | May 23, 1997, May 30, The Honorable William E. Thornton, | Apr. 28, 1997 ...... 480045
nio. 1997, San Antonio Ex- Mayor, City of San Antonio, P.O.
press-News. Box 839966, San Antonio, Texas
78283-3966.
Denton ............. City of The Colony | June 4, 1997, June 11, The Honorable Wiliam Manning, | May 12, 1997 ...... 481581
1997, Lewisville Leader. Mayor, City of The Colony, 5151
North Colony Boulevard, The Col-
ony, Texas 75056.

(Catalog of Federal Domestic Assistance No.

83.100, “Flood Insurance’)
Dated: July 15, 1997.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 97-19215 Filed 7-21-97; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).

ACTION: Final rule.

SUMMARY: Modified base (1% annual
chance) flood elevations are finalized
for the communities listed below. These
modified elevations will be used to
calculate flood insurance premium rates
for new buildings and their contents.

DATES: The effective dates for these
modified base flood elevations are
indicated on the following table and
revise the Flood Insurance Rate Map(s)
in effect for each listed community prior
to this date.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard Identification Branch, Mitigation

Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646—2796.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes the final determinations listed
below of the final determinations of
modified base flood elevations for each
community listed. These modified
elevations have been published in
newspapers of local circulation and
ninety (90) days have elapsed since that
publication. The Associate Director has
resolved any appeals resulting from this
notification.

The modified base flood elevations
are not listed for each community in
this notice. However, this rule includes
the address of the Chief Executive
Officer of the community where the
modified base flood elevation
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determinations are available for
inspection.

The modifications are made pursuant
to Section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR Part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program
(NFIP).

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, State, or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because modified base
flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4105, and are required to
maintain community eligibility in the
NFIP. No regulatory flexibility analysis
has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of

September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements.

Accordingly, 44 CFR Part 65 is
amended to read as follows:

PART 65—[AMENDED)]

1. The authority citation for Part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:

Dates and name of news- : :
State and county Location paper where notice was | Chief executive officer of community Eﬁ;gt('j\iﬁcg?é% of ComNrgunlty
published )
Arizona: Pima City of Tucson ..... Mar. 6, 1997, Mar. 13, The Honorable George Miller, Mayor, | Feb. 21, 1997 ...... 040076
(FEMA Docket 1997, The Arizona City of Tucson, P.O. Box 27210,
No. 7212). Daily Star. Tucson, Arizona 85726-7210.
Colorado: El Paso City of Colorado Feb. 14, 1997, Feb. 21, The Honorable Robert Isaac, Mayor, | Jan. 17, 1997 ...... 080060
(FEMA Docket Springs. 1997, Gazette Tele- City of Colorado Springs, P.O. Box
No. 7212). graph. 1575, Colorado Springs, Colorado
80901.
Oklahoma: Okla- City of Oklahoma | Feb. 6, 1997, Feb. 13, The Honorable Ronald J. Norick, | Jan. 14, 1997 ...... 405378
homa (FEMA City. 1997, Daily Oklahoman. Mayor, City of Oklahoma City, 200
Docket No. 7212). North Walker Avenue, Oklahoma
City, Oklahoma 73102.
South Dakota: Pen- | City of Rapid City | Feb. 11, 1997, Feb. 18, The Honorable Edward McLaughlin, | Jan. 17, 1997 ...... 465420
nington (FEMA 1997, Rapid City Jour- Mayor, City of Rapid City, 300
Docket No. 7212). nal. Sixth Street, Rapid City, South Da-
kota 57701-2724.
Texas:
Collin (FEMA City of Dallas ....... Mar. 6, 1997, Mar. 13, The Honorable Ron Kirk, Mayor, City | Feb. 11, 1997 ...... 480171
Docket No. 1997, Dallas Morning of Dallas, 1500 Marilla Street,
7212). News. Suite 5EN, Dallas, Texas 75201.
Dallas (FEMA City of Garland .... | Feb. 20, 1997, Feb. 27, The Honorable James B. Ratliff, | Jan. 22, 1997 ...... 485471
Docket No. 1997, Garland News. Mayor, City of Garland, P.O. Box
7212). 469002, Garland, Texas 75046—
9002.
Harris (FEMA Unincorporated Feb. 7, 1997, Feb. 14, The Honorable Robert Eckels, Harris | Jan. 15, 1997 ...... 480287
Docket No. areas. 1997, Houston Chron- County Judge, Harris County Ad-
7212). icle. ministration Building, 1001 Preston
Street, Houston, Texas 77002.
Tarrant (FEMA | City of Hurst ........ Mar. 6, 1997, Mar. 13, The Honorable Bill Sounder, Mayor, | Feb. 20, 1997 ...... 480601
Docket No. 1997, Fort Worth Star City of Hurst, 1505 Precinct Line
7212). Telegram. Road, Hurst, Texas 76054.
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Dates and name of news- : :
State and county Location paper where notice was Chief executive officer of community Effect:jyfe d?te of ComNmunlty
published modification o.
Dallas (FEMA City of Mesquite .. | Feb. 13, 1997, Feb. 20, The Honorable Cathye Ray, Mayor, | Jan. 14, 1997 ...... 485490
Docket No. 1997, Mesquite News. City of Mesquite, P.O. Box
7212). 850137, Mesquite, Texas 75185—
0137.
Montgomery Unincorporated Feb. 11, 1997, Feb. 18, The Honorable Alan B. Sadler, Mont- | Jan. 22, 1997 ...... 480483
(FEMA Dock- areas. 1997, Conroe Courier. gomery County Judge, 301 North
et No. 7212). Thompson, Suite 210, Conroe,
Texas 77301.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance™)

Dated: July 15, 1997.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 97-19216 Filed 7-21-97; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: Base (1% annual chance)
flood elevations and modified base
flood elevations are made final for the
communities listed below. The base
flood elevations and modified base
flood elevations are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

DATES: The date of issuance of the Flood
Insurance Rate Map (FIRM) showing
base flood elevations and modified base
flood elevations for each community.
This date may be obtained by contacting
the office where the FIRM is available
for inspection as indicated in the table
below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard ldentification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646-2796.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes final determinations listed below
of base flood elevations and modified

base flood elevations for each
community listed. The proposed base
flood elevations and proposed modified
base flood elevations were published in
newspapers of local circulation and an
opportunity for the community or
individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also
published in the Federal Register.

This final rule is issued in accordance
with Section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

FEMA has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and FIRM
available at the address cited below for
each community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act.

This rule is categorically excluded
from the requirements of 44 CFR part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Associate Director for Mitigation
certifies that this rule is exempt from
the requirements of the Regulatory
Flexibility Act because final or modified
base flood elevations are required by the
Flood Disaster Protection Act of 1973,
42 U.S.C. 4104, and are required to
establish and maintain community
eligibility in the NFIP. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
Section 3(f) of Executive Order 12866 of

September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of Section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 67

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR Part 67 is
amended to read as follows:

PART 67—[AMENDED)]

1. The authority citation for Part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:

# Depth in
feet ab%ve
; . round.
Source of flooding and location *Iglevation
in feet
(NGVD)
CALIFORNIA
Arcata (City), Humboldt County
(FEMA Docket No. 7210)
Janes Creek:
Just upstream of Samoa Bou-
levard ......ccoevcieiiiiiien *7
Just downstream of U.S. High-
way 101 ..o *35
Maps are available for inspec-
tion at the City of Arcata Pub-
lic Works Department, 736 F
Street, Arcata, California.
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Source of flooding and location

# Depth in
feet above
ground.
*Elevation
in feet
(NGVD)

# Depth in
feet above
ground.
*Elevation
in feet
(NGVD)

Source of flooding and location

LOUISIANA

Assumption Parish (Unincor-
porated Areas) (FEMA Dock-
et No. 7210)

Pierre Pass at Pierre Part:

At the area surrounding Lake
VEVIEt ..o

Maps are available for inspec-
tion at City Hall, 141 Highway
1008, Napoleonville, Louisiana.

NEBRASKA

Milford (City), Seward County

(FEMA Docket No. 7210)

Big Blue River:

Approximately 1.5 miles down-
stream of Burlington North-
ern Railroad .........ccccocevvneenne

Approximately 3.0 miles up-
stream of Burlington North-
ern Railroad ..........ccceevieeennne

Maps are available for inspec-
tion at the City of Milford City

Hall, 505 First Street, Milford,

Nebraska.

OKLAHOMA

Piedmont (City), Canadian and
Kingfisher Counties (FEMA
Docket No. 7210)

Solider Creek South Branch:

Just above dam located 0.5
mile upstream of 16th Street
Northeast ........cccccoeeviiveennnn.

Approximately 3,500 feet up-
stream of Piedmont Road ....

Deer Creek Tributary 5A:

Just upstream of Washington
Sreet .ovvviieeieeere e

Approximately 2,000 feet up-
stream of Piedmont Street ...

Maps are available for inspec-
tion at City Hall, 314 Edmond
Road, Piedmont, Oklahoma.

TEXAS

Junction (City), Kimble County
(FEMA Docket No. 7210)
Llano River:
Approximately 500 feet down-
stream of Interstate Highway

At confluence of North and
South Llano Rivers ...............
North Llano River:
At confluence with South Llano
River
Approximately 1,000 feet up-
stream of U.S. Highways 83,
290, and 377
South Llano River:
At confluence with North Llano
RIVEr oo
Approximately 700 feet up-
stream of Flatrock Lane

*6

*1,401

*1,413

*1,168

*1,205

*1,156

*1,198

*1,695

*1,698

*1,698

*1,709

*1,698

*1,711

Maps are available for inspec-
tion at City Hall, 102 North
Fifth Street, Junction, Texas.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance’)

Dated: July 15, 1997.
Michael J. Armstrong,
Associate Director for Mitigation.
[FR Doc. 97-19219 Filed 7-21-97; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 87-268; DA 97-1481]
Advanced Television Systems and

Their Impact on the Existing Television
Service

AGENCY: Federal Communications
Commission.

ACTION: Final rule; petitions for
reconsideration.

SUMMARY: By this Order, we are denying
a request from Hogan and Hartson,
L.L.P., that we consolidate the due date
for responses to the petitions for
reconsideration of the Sixth Report and
Order in MM Docket No. 87-268, 62 FR
26684, with the due date that will be
established for responses to any
supplemental filings relating to channel
change requests that we may receive
under the procedure we established
recently for such filings. In denying this
request, we are concerned that
extending the time for filing responses
to the petitions for reconsideration to
consolidate those responses with
responses any supplemental filings we
may receive would serve to delay the
final resolution of issues relating to the
allotment of DTV channels.

DATES: Responses to petitions for
reconsideration of the Sixth Report and
Order in this proceeding are due July
18, 1997. Supplemental filings relating
to petitions for reconsideration of the
Sixth Report and Order that request
changes to DTV allotments are due
August 22, 1997.

ADDRESSES: Federal Communications
Commission, Office of the Secretary,
Room 222, 1919 M Street, N.W.,
Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
Bruce Franca (202-418-2470) or Alan

Stillwell (202-418-2470), Office of
Engineering and Technology.

SUPPLEMENTARY INFORMATION:

1. In the Sixth Report and Order in
MM Docket No. 87-268, the
Commission set forth a Table of
Allotments for digital TV (DTV) service,
rules for initial DTV allotments,
procedures for assigning DTV
allotments to eligible broadcasters, and
plans for spectrum recovery, 62 FR
26684, adopted April 3, 1997, FCC 97—
115 (released April 21, 1997). We
received over 200 petitions for
reconsideration of various aspects of
this decision. Oppositions to these
petitions are due July 18, 1997. On July
2, 1997, we issued an Order, DA-1377,
62 FR 37145, clarifying our action in
that decision with regard to OET
Bulletin No. 69 and providing an
additional 45-day period for parties
requesting reconsideration of individual
allotments included in the DTV Table to
submit supplemental information
relating to their petitions. Supplemental
filings relating to those requests are due
on or before August 22, 1997. We also
released OET Bulletin No. 69 on July 2,
1997, concurrent with our Order. As
provided under § 1.429(f) of our rules,
oppositions to the supplements to the
petitions for reconsideration would
normally be due 15 days after the date
of public notice of the filing of the
supplements. See 47 CFR 1.429(f).

2.0nJuly 9, 1997, Hogan and
Hartson, L.L.P. (Hogan & Hartson)
requested that we consolidate the
deadline for filing oppositions to the
petitions for reconsideration of the Sixth
Report and Order with the deadline for
the filing of oppositions to supplements
to those petitions for reconsideration.
Hogan and Hartson argues that
consolidation of these two deadlines
would streamline the DTV proceeding
and avoid the filing of two sets of
opposition pleadings (and replies). It
states that a consolidated opposition
deadline after the date for
supplementing petitions would instead
permit all parties to prepare (and the
Commission’s staff to review) a single
consolidated opposition to all petitions,
as supplemented. It believes that the
result would be a more efficient, and
less confusing, proceeding.

3. In a statement filed on July 10,
1997, the Association for Maximum
Service Television, Inc. (MSTV) and the
National Association of Broadcasters
(NAB) endorse our recent actions
releasing OET Bulletin No. 69 and
providing for limited supplementary
filings. MSTV and NAB state that we
have appropriately provided additional
time for petitioners that have raised
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guestions about specific DTV
assignments to supplement their
petitions in these respects in light of
OET Bulletin No. 69. They also state
that, just as significantly, we did not
extend the current deadline for filing
oppositions and replies with regard to
petitions for reconsideration. They agree
that these deadlines should not be
extended, noting that OET Bulletin No.
69, because of the narrowness of its
scope, does not bear materially on
general policy issues.

4. While recognize the arguments that
Hogan and Hartson raise with regard to
the desirability of avoiding multiple
filings relating to the petitions for
reconsideration and any supplemental
information that may be filed, we are
concerned that extending the time
allowed for responding to the petitions
would serve to delay the final resolution
of issues relating to the allotment of
DTV channels. We are particularly
concerned that providing an extended
period of time for filing oppositions to
the petitions for reconsideration could
increase uncertainty for broadcasters
with regard to our DTV allotment
policies and the availability of channels
and thereby hinder their ability to
proceed with the rapid introduction of
DTV service. We believe that it is
important that these issues be
concluded as expeditiously as possible
and therefore will proceed in
accordance with the schedule and
procedures for filing oppositions that is
currently in place.

5. Accordingly, it is ordered that,
pursuant to 88 4(i) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303(r),
and §880.31, 0.241, 1.3, and 1.429 of the
Commission’s rules, 47 CFR 0.31, 0.241,
1.3, 1.429, Hogan and Hartson’s request
for consolidation of opposition
deadlines is denied.

Federal Communications Commission.
William F. Caton,
Acting Secretary.
[FR Doc. 97-19235 Filed 7-21-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB97

Endangered and Threatened Wildlife
and Plants; Final Determination of
Critical Habitat for the Southwestern
Willow Flycatcher

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) designates critical
habitat for the southwestern willow
flycatcher (Empidonax traillii extimus),
a species federally listed as endangered
under the authority of the Endangered
Species Act of 1973, as amended (Act).
The Fish and Wildlife Service has
identified 18 critical habitat units
totaling 964 river kilometers (km) (599
river miles) in Arizona, California, and
New Mexico. As required by section 4
of the Act, the Service considered
economic and other relevant impacts
prior to making a final decision on the
size and configuration of critical habitat.
EFFECTIVE DATE: August 21, 1997.
ADDRESSES: The complete
administrative record for this rule is on
file at the U.S. Fish and Wildlife
Service, Arizona Ecological Services
Office, 2321 W. Royal Palm Road, Suite
103, Phoenix, Arizona 85021. The
complete file for this rule will be
available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT: Mr.
Sam F. Spiller, Field Supervisor,
Arizona Ecological Services Office, U.S.
Fish and Wildlife Service, at the above
address (Telephone 602/640-2720).

SUPPLEMENTARY INFORMATION:
Background

Ecological Considerations

The southwestern willow flycatcher
(Empidonax traillii extimus) is a small
passerine bird, approximately 15
centimeters (cm) (5.75 inches) in length.
It is one of four subspecies of the willow
flycatcher recognized in North America
(Hubbard 1987, Unitt 1987, Browning
1993). The southwestern willow
flycatcher’s breeding range includes
southern California, Arizona, New
Mexico, western Texas, southwestern
Colorado, southern portions of Nevada
and Utah, and extreme northwestern
Mexico (Hubbard 1987, Unitt 1987,
Wilbur 1987). During the breeding
season, the species occurs in riparian

habitats along rivers, streams, open
water, cienegas, marshy seeps, or
saturated soil where dense growths of
willows (Salix sp.), Baccharis,
arrowweed (Pluchea sp.), tamarisk
(Tamarix sp.) or other plants are
present, sometimes with a scattered
overstory of cottonwood (Populus sp.)
(Grinnell and Miller 1944, Phillips
1948, Zimmerman 1970, Whitmore
1977, Hubbard 1987, Unitt 1987,
Whitfield 1990, Brown and Trosset
1989, Brown 1991, Sogge et al. 1997).
These riparian communities, which
tend to be rare and widely separated,
provide nesting, foraging, and migratory
habitat for the southwestern willow
flycatcher. Empidonax traillii extimus is
an insectivore that forages within and
occasionally above dense riparian
vegetation, taking insects on the wing
and gleaning them from foliage
(Wheelock 1912, Bent 1960).

Empidonax traillii extimus nests in
dense riparian vegetation approximately
4-7 meters (m) (13-23 feet) tall, often
with a high percentage of canopy cover.
Historically, E. t. extimus nested
primarily in willows, with a scattered
overstory of cottonwood (Grinnell and
Miller 1944, Phillips 1948, Whitmore
1977, Unitt 1987, Sogge et al. 1997). In
addition to nesting in riparian
woodland vegetation consisting of
willows, arrowweed, tamarisk ‘““‘or other
species”, southwestern willow
flycatchers nest almost exclusively in
coast live oaks (Quercus agrifolia) on
the Upper San Luis Rey River in San
Diego County, California, which may be
defined as an oak “riparian woodland.”
Following modern changes in riparian
plant communities in the southwest, E.
t. extimus still nests in willows where
available but is also known to nest in
areas dominated by tamarisk and
Russian olive (Zimmerman 1970,
Hubbard 1987, Brown 1988). Sedgewick
and Knopf (1992) found that sites
selected as song perches by male willow
flycatchers exhibited higher variability
in shrub size than did nest sites and
often included large central shrubs.
Habitats not selected for either nesting
or singing were narrower riparian zones,
with greater distances between willow
patches and individual willow plants.

Large scale losses of southwestern
wetlands have occurred, particularly the
cottonwood-willow riparian habitat of
the southwestern willow flycatcher
(Phillips et al. 1964, Johnson and Haight
1984, Katibah 1984, Johnson et al. 1987,
Unitt 1987, General Accounting Office
1988, Dahl 1990, State of Arizona 1990).
Changes in the riparian plant
community have reduced, degraded and
eliminated nesting habitat for the
willow flycatcher, curtailing its
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distribution and numbers (Serena 1982,
Cannon and Knopf 1984, Taylor and
Littlefield 1986, Unitt 1987, Schlorff
1990). Habitat losses and changes have
occurred (and continue to occur)
because of urban, recreational and
agricultural development, fires, water
diversion and impoundment,
channelization, livestock grazing, and
replacement of native habitats by
introduced plant species (see 58 FR
39495 and Tibbitts et al. 1994 for
detailed discussions of threats and
impacts).

Brood parasitism by the brown-
headed cowbird (Molothrus ater) is
another significant and widespread
threat to the southwestern willow
flycatcher (Rowley 1930, Garret and
Dunn 1981, Unitt 1987, Sogge 1995a
and 1995b, Whitfield and Strong 1995,
Sferra et al. 1997). Although some host
species seem capable of simultaneously
raising both cowbirds and their own
chicks, such is not the case with
southwestern willow flycatchers. Of all
the nests monitored throughout the
southwest between 1988 and 1996, there
are only two cases known where
southwestern willow flycatchers
successfully fledged both flycatchers
and cowbirds. In all other cases,
parasitism caused complete nest failure
or the successful rearing of only
cowbird chicks (Brown 1988, Whitfield
1990, Whitfield and Strong 1995, Sogge
1995a and 1995b, Maynard 1995, Sferra
et al. 1997).

In a review of historical and
contemporary records of Empidonax
traillii extimus throughout its range,
Unitt (1987) noted that the species has
“declined precipitously * * *” and
that ““the population is clearly much
smaller now than 50 years ago.” He
believed the total was “well under”
1000 pairs, more likely 500 (Unitt 1987).
Nesting groups monitored since that
time have continued to decline
(Whitfield 1990, Brown 1991, Sogge and
Tibbitts 1992, Whitfield and Laymon,
unpubl. data). Since 1992, more than
800 historic and new locations have
been surveyed range wide to document
the status of the southwestern willow
flycatcher (USFWS, unpubl. data). The
current known population of
southwestern willow flycatchers is
estimated at between 300 and 500 pairs
(Sogge et al. 1997). This indicates a
critical population status, with more
than 75 percent of the locations where
flycatchers are found having five or
fewer territorial birds and up to 20
percent of the locations having single,
unmated individuals. The distribution
of breeding groups is highly fragmented,
with groups often separated by
considerable distances (e.g.,

approximately 88 kilometers (km) (55
miles) straight-line distance between
breeding flycatchers at Roosevelt Lake,
Gila County, Arizona, and the next
closest breeding groups known on either
the San Pedro River (Pinal County) or
Verde River (Yavapai County).
Additional survey effort, particularly in
southern California, may discover
additional small breeding groups.
However, rangewide survey efforts have
yielded positive results in fewer than 10
percent of surveyed locations.
Moreover, survey results reveal a
consistent pattern range wide; the
southwestern willow flycatcher
population as a whole is comprised of
extremely small, widely-separated
breeding groups or unmated flycatchers.

For a thorough discussion of the
ecology and life history of the
southwestern willow flycatcher, see
Sogge et al. (1997), the proposed rule to
list the southwestern willow flycatcher
as endangered with critical habitat (58
FR 39495) or the final rule listing the
southwestern willow flycatcher as
endangered (60 FR 10694).

Previous Federal Actions

On January 25, 1992, a coalition of
conservation organizations petitioned
the Service, requesting listing of
Empidonax traillii extimus as an
endangered species, under the Act. The
petitioners also appealed for emergency
listing, and designation of critical
habitat. On September 1, 1992, the
Service published a finding that the
petition presented substantial
information indicating that listing may
be warranted and requested public
comments and biological data on the
species (57 FR 39664). On July 23, 1993,
the Service published a proposal to list
E. t. extimus as endangered with critical
habitat (58 FR 39495), and again
requested public comments and
biological data on the species. The
Service published a final rule to list E.
t. extimus as endangered on February
27,1995 (60 FR 10694). The Service
deferred the designation of critical
habitat for this endangered species until
July 23, 1995, pursuant to 16 U.S.C. Sec.
1533(b)(6)(C), citing issues raised in
public comments, new information, and
the lack of the economic information
necessary to perform the required
economic analysis. The Service
reopened the comment period on the
proposal to designate critical habitat.
During and following the listing
moratorium and a series of rescissions
of listing funds imposed by Congress
from April 1995 to April 1996, the
Service took no action on the proposal
to designate critical habitat due to
resource constraints. On March 20,

1997, the U.S. District Court of Arizona,
in response to a suit by the Southwest
Center for Biological Diversity, ordered
the Service to designate critical habitat
for the southwestern willow flycatcher
within 120 days. On July 3, 1997, the
Court clarified that order, noting that
the 120-day timeframe was provided for
the Service to make a decision as to
whether or not to designate critical
habitat and not to make a substantive
determination of designation.

The Service has not previously
designated critical habitat for the
flycatcher because, as discussed in
detail below, critical habitat designation
provides little or no conservation
benefit despite the great cost to putitin
place. The Service’s conclusion in this
regard is reflected in its Listing Priority
Guidance (61 FR 64475), under which
designation of critical habitat is
accorded the lowest priority among the
Service’s various listing activities. In
accordance with the Listing Priority
Guidance, since the lifting of the
moratorium the Service has spent the
scarce resources available to it for listing
activities on meeting other requirements
of the Act that provide significantly
more conservation benefit. Nonetheless,
the Service has been ordered to make a
final determination with regard to
critical habitat in an exceedingly short
period of time. This final rule is issued
to comply with that order. The rule
meets the technical requirements of the
Act; however, because of the
unprecedented time constraints
resulting from the court order, the
Service was not able to provide the level
of analysis and completeness that it has
in the past on such rules. The Service
is designating critical habitat for the
southwestern willow flycatcher as it
was proposed in 1993, with the deletion
of some minor areas that were found to
have been proposed in error because
they have little or no potential for
flycatcher habitat (see Issue 4 in
Summary of Comments and
Recommendations). The Service
concedes that there may be additional
areas that could be excluded because
they no longer require special
management considerations or
protection due to ongoing management
agreements, such as that with respect to
Camp Pendleton. Similarly, the Service
has been unable to consider additional
areas for inclusion in this rule in
response to the comments received.

Even promulgating this rule stripped
down to its essentials has placed an
enormous burden on the Service. The
Service had no option but to disrupt
significant work at the Field Office,
Regional, and National levels in order to
provide the resources to generate this
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final rule. The Service intends to further
articulate its views concerning critical
habitat, and to provide the public with
an opportunity to comment on those
views, in the development of a specific
critical habitat policy in the very near
future. However, the below analysis is
provided to elaborate on why the
Service has placed critical habitat
designation among the lowest priorities
in the Listing Priority Guidance, and
therefore why critical habitat for the
flycatcher was not designated prior to
this time.
Critical Habitat

Designation of critical habitat for
endangered or threatened species has
been among the most costly and
controversial classes of administrative
actions undertaken by the Service in
administering the Act. Over 20 years of
experience in designating critical
habitat and applying it as a tool in
conserving species leads the Service to
seriously question its utility and the
value it provides in comparison to the
monetary, administrative, and other
resources it absorbs. Although the
Service is, in this case, designating
critical habitat pursuant to a Court order
that requires the Service to make a final
determination, the Service believes that
critical habitat is not an efficient or
effective means of securing the
conservation of species. An analysis
supporting this conclusion is presented
below.

The Designation Process

When the Service lists a species as
threatened or endangered, the Act
requires that it specify, “to the
maximum extent prudent and
determinable,” the species’ critical
habitat. If critical habitat is not
considered determinable at the time a
final rule is adopted to list a species, it
must be designated ‘‘to the maximum
extent prudent” within 1 additional
year. Thus the ultimate test in
determining whether or not critical
habitat is designated for a species is one
of prudence. The basis for the Court
order directing the present designation
was the Service’s failure to either
designate critical habitat or to find that
its designation would not be prudent
within 1 year of the listing of the
southwestern willow flycatcher as an
endangered species.

The Act’s definitions of “critical
habitat” and ““‘conservation’” are central
to any interpretation of critical habitat’s
attributes and effects. Critical habitat is
defined in Section 3(5)(A) of the Act as
*(i) the specific areas within the
geographical area occupied by a species,
at the time it is listed in accordance
with the Act, on which are found those

physical or biological features (1)
essential to the conservation of the
species and (II) that may require special
management considerations or
protection; and (ii) specific areas
outside the geographical area occupied
by a species at the time it is listed, upon
a determination that such areas are
essential for the conservation of the
species.” The term ““conservation,” as
defined in section 3(3) of the Act, means
‘. . .touse and the use of all methods
and procedures which are necessary to
bring any endangered species or
threatened species to the point at which
the measures provided pursuant to this
Act are no longer necessary.” A
designation of critical habitat thus
implies not only specific knowledge of
the habitat needs of a species, but also
an idea of what would be needed in the
way of habitat protection and
management to bring about the species’
recovery.

The Act also requires a consideration
of economic and other consequences as
part of the designation process, with the
option of excluding areas from
designation if the benefits of such
exclusion outweigh the benefits of
designation, and if exclusion would not
result in the extinction of the species. A
good understanding of the effects of
designation, both in general and for
particular cases, is required to carry out
this analytic requirement and to provide
a basis for the consideration of potential
exclusions.

At the time a species is listed, there
is generally no detailed understanding
of the management measures that will
be required for its recovery, so that
designation at this time can only
crudely reflect its conservation needs.
Meanwhile, the required analysis is
necessarily highly speculative in that it
must incorporate assumptions regarding
future economic activity that may be
difficult to characterize, and it is aimed
at the increment of effect on these
activities attributable to designation
over and above those consequent to the
species’ listing. Finally, the economic
balancing that is the object of the
analysis is only possible to the extent
that these two sets of effects can be
differentiated, and the limit on this
balancing (i.e., that exclusion may not
cause extinction) is not meaningful if
the failure to designate critical habitat
cannot plausibly have this effect.

In determining the extent to which
designation of critical habitat is
prudent, Congress directed the Service
to consider whether the designation
would be of benefit to the species
concerned. In recent years, the Service
has foregone designating critical habitat
for most species it has listed on the

basis that it would not provide any net
benefit to their conservation.

Designation by regulation

Critical habitats are designated in the
Code of Federal Regulations and can be
altered only through a rulemaking
process that commonly requires over a
year from start to finish. In fact, revision
is a sufficiently complex undertaking
that the Service has never revised a
critical habitat designation, in spite of it
being possible to do so. The range and
habitat use of a species do not
necessarily remain unchanged over time
or change so slowly as to be readily
tracked by costly and time-consuming
regulatory amendments.

The Consequences of Designation

Section 7 of the Act requires that
Federal agencies refrain from
contributing to the destruction or
adverse modification of critical habitat.
This requirement is in addition to the
prohibition against jeopardizing the
continued existence of a listed species,
and it is the only mandatory legal
consequence of a critical habitat
designation. An understanding of the
interplay of the “jeopardy” and
“‘adverse modification’ standards is
necessary to the proper evaluation of the
prudence of designation as well as the
conduct of consultation under section 7.
Implementing regulations (50 CFR part
402) define “‘jeopardize the continued
existence of”’ and ‘‘destruction or
adverse modification of”” in virtually
identical terms. Jeopardize the
continued existence of means to engage
in an action “‘that reasonably would be
expected * * * to reduce appreciably
the likelihood of both the survival and
recovery of a listed species.”
Destruction or adverse modification
means an “‘alteration that appreciably
diminishes the value of critical habitat
for both the survival and recovery of a
listed species.” Common to both
definitions is an appreciable detrimental
effect on both survival and recovery of
a listed species, in the case of critical
habitat by reducing the value of the
habitat so designated. Thus, actions
satisfying the standard for adverse
modification are nearly always found to
also jeopardize the species concerned,
and the existence of a critical habitat
designation does not materially affect
the outcome of consultation. This is in
contrast to the public perception that
the adverse modification standard sets a
lower threshold for violation of section
7 than that for jeopardy. In fact,
biological opinions which conclude that
a Federal agency action is likely to
adversely
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modify critical habitat but not to
jeopardize the species for which it is
designated are extremely rare
historically, and none have been issued
in recent years.

Scope of Analysis

Given the difficulty of separating the
independent incremental effects of
designation of critical habitat from those
associated with the listing of a species,
it should not be surprising that the
approach to economic analysis is
problematic. A recent analysis for the
designation of nearly 4 million acres of
critical habitat for the marbled murrelet
concluded, in part, that the designation
“is not likely to restrict the activities of
any federal agency’ and that it “will not
cause these agencies (the Forest Service
and Bureau of Land Management) to
manage federal lands in a manner that
will have immediate, direct impacts on
the flow of goods and services from
these lands.” Critics have complained
that economic analyses of critical
habitat designations greatly
underestimate the effects of the ESA on
the economy, or alternatively that
environmental benefits are generally
given cursory coverage. Both points of
view have elements of validity. On the
one hand, the effects of the ESA on
society stem overwhelmingly from the
protection afforded by the listing of
species, but the tenuous effects of
critical habitat designation are the only
ones subject to the requirement of
economic analysis. On the other hand,
the object of the analysis is an
examination of areas for possible
exclusion from critical habitat, leading
to a focus on possible deleterious
economic effects that might provide
grounds for exclusion, rather than the
benefits society derives from the
operation of the ESA.

The Cost of Designation

In a recent declaration filed in a
Federal District Court, the Service’s
Assistant Director estimated that
economic analyses alone for the
designation of critical habitat for the
marbled murrelet (quoted above) and
Mexican spotted owl cost in excess of
$100,000 each. The total cost of other
recent designations, as those for the
desert tortoise and Colorado River
fishes, have been estimated at
approximately $1,000,000 each. The
Service currently has on hand
information sufficient to propose nearly
200 candidate species for listing, and
several hundred other species are
known to require status surveys to
determine whether they qualify. The
resources required to designate a critical
habitat typically are ten times what

would be required to list a backlogged
candidate species. On conservation
grounds, the Service cannot justify
devoting resources to a critical habitat
designation that would otherwise be
available to afford basic protection to
ten or more candidate species. Critical
habitat designations have too little effect
on the way land and water is managed
for the conservation of species to justify
the drain they represent on Federal
resources.

Public Perception of Designation

Controversy over critical habitat
designation arises in substantial part
from public misunderstanding of the
effects designation has on potential
resource uses. The common public
perception is that critical habitat is an
inviolate preserve within which human
activities are excluded entirely or
drastically curtailed. It is not difficult to
understand this misperception given the
common-sense meaning of “critical
habitat.” In fact, the designation of
critical habitat may provide some
benefits to a species by identifying areas
important to the species’ conservation,
particularly until a recovery plan is
adopted, including habitat that is not
presently occupied and that may require
restoration efforts to support recovery.
However, these benefits are minor,
apply only where there is Federal
agency involvement, and consume
considerable funds that could be spent
elsewhere to much greater benefit.

Identification of Critical Habitat for the
Southwestern Willow Flycatcher

Empidonax traillii extimus is
endangered by extensive loss of nesting
habitat and is now extirpated across
much of its former breeding range. A
neotropical migratory bird, E. t. extimus
is present in its breeding habitat from
late April until August or September. It
then migrates to wintering grounds in
Mexico, Central America, and perhaps
northern South America (Gorski 1969,
McCabe 1991). Little is known about
threats in its wintering grounds.
However, even during the nonbreeding
season when the species is not present,
nesting habitat and especially
potentially recoverable nesting habitat
remain vulnerable. Conserving and
enhancing the constituent elements of
current and potential nesting habitat is
necessary to facilitate recovery of the
species. The Service may designate as
critical habitat areas outside the
geographical area presently occupied by
a species when a designation limited to
its present range would be inadequate to
ensure the conservation of the species
(50 CFR 424.12(e)). Such a situation
exists for the southwestern willow

flycatcher, for which recovery of the
physical and biological features and
constituent elements of nesting habitat
and space for population growth are
needed to ensure the conservation and
recovery of the species.

Primary Constituent Elements

The Service is required to base critical
habitat determinations on the best
available scientific information (50 CFR
424.12). In determining what areas to
designate as critical habitat, the Service
considers those physical and biological
features that are essential to the
conservation of the species and that may
require special management
considerations or protection. Such
requirements include but are not limited
to the following: (1) Space for
individual and population growth; (2)
food, water, air, light, minerals, or other
nutritional or physiological
requirements; (3) cover or shelter; (4)
sites for breeding, reproduction, rearing
of offspring, germination, or seed
dispersal; and (5) habitats that are
protected from disturbance or are
representative of the historic
geographical and ecological
distributions of a species. The Service is
proposing to designate as critical habitat
areas which provide or with
rehabilitation will provide the above
five physical and biological features and
primary constituent elements.

For all areas of critical habitat
designated here, these physical and
biological features and primary
constituent elements are provided or
will be provided by dense thickets of
riparian shrubs and trees (native and
exotic species). This vegetation, by
definition, occurs near rivers, streams,
open water, cienegas, marshy seeps, or
saturated soil. Constituent elements of
critical habitat include the riparian
ecosystem within the 100-year
floodplain, including areas where dense
riparian vegetation is not present, but
may become established in the future.
The species composition of vegetation
ranges from nearly monotypic stands
(i.e., single species) to stands with
multiple species (see Sogge et al. 1997).
Vegetation structure ranges from simple,
single stratum patches as low as 3
meters (9 feet) in height and lacking a
distinct overstory to complex patches
with multiple strata and canopies
nearing 18 meters (60 feet) in height.
Vegetation patches may be uniformly
dense throughout, or occur as a mosaic
of dense thickets interspersed with
small openings, bare soil, open water, or
shorter/sparser vegetation. Riparian
patches used by breeding flycatchers
vary in size and shape, and may be
relatively dense, linear contiguous
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stands or irregularly-shaped mosaics of
dense vegetation with open areas. The
size of vegetation patches or habitat
mosaics used by southwestern willow
flycatchers varies considerably and
ranges from as small as 0.8 hectares (2
acres) to several hundred hectares.
However, narrow linear riparian patches
only one to two trees deep that have no
potential (absent limiting factors) to
increase in depth are not considered
breeding habitat, although they may be
used by southwestern willow
flycatchers during migration.

A total of approximately 964 km (599
miles) of stream and river are being
designated as critical habitat. The areas
described were chosen for critical
habitat designation because they contain
the remaining known southwestern
willow flycatcher nesting sites, and/or

formerly supported nesting
southwestern willow flycatchers, and/or
have the potential to support nesting
southwestern willow flycatchers. All
areas contain or with restoration will
contain suitable nesting habitat in a
patchy, discontinuous distribution. This
distribution is partially the result of
natural regeneration patterns of riparian
vegetation (e.g. cottonwood-willow).
The distribution of these habitat patches
is expected to shift over time. Because
of this spatial and temporal distribution
of habitat patches, it is important that
the entirety of the proposed river
reaches be considered critical habitat.
All areas contain some unoccupied
habitat or former (degraded) habitat,
needed to recover ecosystem integrity
and support larger southwestern willow
flycatcher numbers during the species’

recovery. A number of separate,
protected, healthy populations of
southwestern willow flycatchers are
needed to protect the species from
extinction by functioning as population
sources (Pulliam 1988). Protection of
this proposed critical habitat should
ensure sufficient quantity and quality of
habitat to stabilize and recover this
species. The southwestern willow
flycatcher is already extirpated from a
significant portion of its former range.
Critical habitat for the southwestern
willow flycatcher will include riparian
areas within the 100-year floodplain
along streams and rivers in southern
California, Arizona, and New Mexico
(Figure 1). Descriptions and maps of
each area are located in this rule under
“Regulation Promulgation.”
BILLING CODE 4310-55-P

Figure 1. Location of critical habitat areas designated for the southwestern willow flycatcher.
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Available Conservation Measures

Because Empidonax traillii extimus is
a listed species, the Act provides
conservation measures, including
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
authorizes recovery plans for all listed
species. The protection required of
Federal agencies and the prohibitions
against taking and harm are discussed,
in part, below.

Section 7(a) of the Act requires
Federal agencies to evaluate their
actions with respect to any species that
is proposed or listed as endangered or
threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified in 50 CFR part
402. Section 7(a)(2) requires Federal
agencies to ensure that activities they
authorize, fund, or carry out are not
likely to jeopardize the continued
existence of such a species or to destroy
or adversely modify its critical habitat.
If a Federal action may affect a listed
species or its critical habitat, the
responsible Federal agency must enter
into formal consultation with the
Service.

The U.S. Marine Corps and Service
have worked together to develop a
comprehensive, ecosystem-oriented
wildlife conservation management plan
covering all riparian and coastal
wetland habitat areas on the base at
Camp Pendleton. This effort culminated
in a mutually agreed upon conservation
strategy and implementation program
that was endorsed by the Secretary of
the Interior and Service at a signing
ceremony with the Commanding
General in October 1995. The
conservation program has contributed
substantially to the protection and
recovery of the least Bell’s vireo,
southwestern willow flycatcher, and
other listed species (i.e., arroyo toad,
tidewater goby, California least tern, and
western snowy plover) found in riparian
and coastal wetland habitats along the
Santa Margarita River and Pacific
Ocean. Indeed, the Department of
Defense awarded Camp Pendleton the
Department’s Natural Resources Award
for 1996 largely because of the
successful implementation of the
riparian and coastal wetland
conservation program. The Service does
not intend the designation of critical

habitat to result in the imposition of any
additional restrictions for actions taken
at Camp Pendleton which are consistent
with the conservation measures
outlined under the management plan.
Thus, for example, if the Marine Corps
needed a permit under the Clean Water
Act for an activity which was consistent
with the conservation management
plan, the Service would not view such
activity as adversely modifying or
destroying critical habitat for the willow
flycatcher.

On other Federal lands, various
ongoing activities within riparian areas
may benefit the flycatcher. The Forest
Service and Bureau of Land
Management have focused attention on
modifying livestock grazing practices in
recent years, particularly as they affect
riparian ecosystems. The Bureau of
Land Management’s San Pedro National
Riparian Conservation Area in Arizona
has excluded livestock for 10 years
which has resulted in significant
restoration of riparian habitats and
increased populations of bird species
associated with riparian habitat,
including the willow flycatcher. The
Forest Service, in cooperation with
others, is monitoring the southwestern
willow flycatcher population on the San
Luis Rey River on Forest Service lands,
and has an on-going brown-headed
cowbird trapping program on the San
Luis Rey River and other streams within
the Cleveland National Forest. As
mitigation for other projects impacting
riparian habitats, the Bureau of
Reclamation is engaged in a cowbird
management program and riparian
habitat restoration projects in several
areas in the range of Empidonax traillii
extimus, including some historical
nesting locations. Riparian habitat
rehabilitation is also underway at
several National Wildlife Refuges in the
breeding range of E. t. extimus, which
are managed by the Service. Grand
Canyon National Park has instituted a
seasonal recreation closure at the
remaining site with nesting willow
flycatchers in the Grand Canyon.

In addition to conservation on Federal
lands, in 1991, the State of California
established the Natural Communities
Conservation Planning (NCCP) Program
to address conservation needs of natural
ecosystems throughout the State. The
Multiple Species Conservation Program
(MSCP) in southwestern San Diego
County is one of the first subregional
plans under the NCCP to be developed.
The MSCP planning area consists of 12
jurisdictions and several water districts,
each of which will develop subarea
plans to implement the MSCP within
their boundaries. The City of San Diego
has approved the MSCP and finalized

their subarea plan. The remaining
jurisdictions and the Otay Water District
are expected to finalize their subarea
plans within the near future.

The southwestern willow flycatcher is
considered a covered species under the
MSCP based on the proposed level of
conservation. The MSCP will preserve
over 9,000 acres or 75 percent of the
remaining riparian habitats within the
planning boundary. Impacts to riparian
areas outside of the preserve will be
avoided, minimized, and mitigated
under local guidelines and ordinances,
and existing State and Federal wetland
regulations. Thus, no net loss of acreage
of riparian habitat is proposed within
the MSCP, and no additional
restrictions are anticipated as a result of
critical habitat designation.

All of the designated critical habitat
for the southwestern willow flycatcher
along the San Dieguito, San Diego, and
Tijuana Rivers will be conserved and
managed within the MSCP preserve
system. The MSCP assures permittees
that compliance with the Federal policy
of ““no net loss” of wetland functions
and values, the U.S. Environmental
Protection Agency’s section 404(b)(1)
guidelines, and the requirements of the
MSCP and local subarea plan will
constitute the full extent of mitigation
measures directed specifically at the
incidental take of covered species
recommended by the Service pursuant
to the Act and the National
Environmental Policy Act. In addition,
the Service has agreed that, if the
subarea plans for each jurisdiction
under the MSCP are properly
functioning, the Service will not require
that permittees or third party
beneficiaries commit additional land,
additional land restrictions, or
additional financial compensation
beyond that provided in each
implementing agreement should critical
habitat for a covered species be
designated.

The approved NCCP/Habitat
Conservation Plan for the Central and
Coastal Subregions of Orange County,
California, provides benefits to the
southwestern willow flycatcher. The
plan establishes an approximately
37,300-acre nature preserve and requires
surveys for the southwestern willow
flycatcher to ensure that occupied
habitat with potentially significant long-
term conservation value will be
conserved. The adaptive management
program for the preserve includes
monitoring, cowbird control, and
habitat enhancement measures for the
flycatcher. Again, the Service
anticipates that no additional
restrictions will apply to activities
undertaken in accordance with the
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approved Orange County NCCP plan as
a result of this critical habitat
designation.

The Audubon Society manages one of
the largest remaining flycatcher
populations in California, and The
Nature Conservancy (TNC) manages
several areas with high recovery
potential. TNC maintains a cowbird
trapping program in Orange County that
provides indirect benefits to potential
nesting habitat for the southwestern
willow flycatcher.

In addition to public and private
lands, critical habitat occurs on land
belonging to the Yavapai-Apache Tribe
in Arizona and on land belonging to the
Pala Mission Tribe in California.
Pursuant to Tribal sovereignty and the
Service’s associated responsibilities, as
well as the recent Secretarial Order for
American Indian Tribal Rights, Federal-
Tribal Trust Responsibilities and the
Endangered Species Act, the Service has
consulted with both tribes prior to
completion of this rule in order to
ensure that tribal cultural values, and
reserved hunting, fishing, gathering and
other rights were considered in this
designation. The Service will continue
to work cooperatively with the tribes
and remain available to assist in
development of conservation plans for
the area that meet both the intent of the
Act and Tribal needs.

It is the policy of the Service to
identify to the maximum extent
practicable at the time of listing those
activities that would or would not
constitute a violation of section 9 of the
Act. The intent of this policy is to
increase public awareness of the effect
of the listing on proposed or on-going
activities. These activities are listed in
the final rule listing the southwestern
willow flycatcher (60 FR 10694).
Likewise, section 4(b)(8) requires, for
any proposed or final regulation that
designates critical habitat, a brief
description and evaluation of those
activities (public or private) that may
adversely modify such habitat or may be
affected by such designation. Such
activities may include:

(1) Removing, thinning or destroying
riparian vegetation. Activities which
remove, thin, or destroy riparian
vegetation, by mechanical, chemical
(herbicides or burning), or biological
(grazing) means reduce constituent
elements for southwestern willow
flycatcher sheltering, feeding, breeding,
and migrating.

(2) Surface water diversion or
impoundment, groundwater pumping,
or any other activity which may alter
the quantity or quality of surface or
subsurface water flow. Activities which
alter the quantity or quality of surface or

subsurface water flow may affect
riparian vegetation, food availability, or
the general suitability of the site for
nesting or migrating.

(3) Destruction/alteration of the
species’ habitat by discharge of fill
material, draining, ditching, tiling, pond
construction, and stream channelization
(i.e., due to roads, construction of
bridges, impoundments, discharge
pipes, stormwater detention basins,
etc.).

(4) Overstocking of livestock.
Excessive use of riparian areas and
uplands for livestock grazing may affect
the volume and composition of riparian
vegetation, may physically disturb
nests, may alter floodplain dynamics
such that regeneration of riparian
habitat is impaired or precluded, and
may facilitate brood parasitism by
brown-headed cowbirds.

(5) Development of recreational
facilities and off-road vehicle operation.
Activities which facilitate recreational
activities and off-road vehicle use may
affect riparian vegetation, result in
compaction of soils degrading areas
where riparian vegetation is established
or would become established, alter
floodplain dynamics such that riparian
regeneration is impaired or precluded,
promote fires in riparian habitats,
reduce space for individual and
population growth, and inhibit normal
behavior.

In general, activities that do not
remove or degrade constituent elements
of habitat for Empidonax traillii extimus
are not likely to destroy or adversely
modify critical habitat. Each proposed
action will be examined pursuant to
section 7 of the Act in relation to its site-
specific impacts.

The designation of critical habitat
does not imply that lands outside of
critical habitat do not play an important
role in the conservation of Empidonax
traillii extimus. Federal activities
outside of critical habitat are still
subject to review under section 7 if they
may affect E. t. extimus. Prohibitions of
Section 9 also continue to apply both
inside and outside of designated critical
habitat.

Summary of Comments and
Recommendations

In the July 23, 1993, proposed rule to
list the Empidonax traillii extimus as
endangered with critical habitat (58 FR
39495), all interested parties were
requested to submit comments or
information that might bear on the
listing of or designation of critical
habitat for the southwestern willow
flycatcher. The comment period was
originally scheduled to close October
21, 1993, but was extended to November

30, 1993. Appropriate State agencies,
Federal agencies, county governments,
scientific organizations, and other
interested parties were contacted and
requested to comment. Newspaper
notices inviting public comment were
published in the following newspapers:
In California, the Los Angeles Times,
L.A. Watts Times, Kern Valley Sun, and
San Diego Union-Tribune; in Arizona,
the Arizona Daily Sun, Arizona
Republic, Tucson Daily Citizen, White
Mountain Independent, and Arizona
Daily Star; in New Mexico, the
Albuquerque Journal, Albuquerque
Tribune, Santa Fe New Mexican,
Carlsbad Current-Argus, Silver City
Daily Press; in Nevada, the Las Vegas
Sun; in Colorado, the Durango Herald;
in Utah, the Daily Spectrum; and in
Texas, the El Paso Times. The inclusive
dates of publications were August 31
through September 13, 1993, for the
initial comment period and October 28
through November 5, 1993, for the
public hearings and extension of public
comment period.

The Service held six public hearings.
Three of these were held in anticipation
of interest in the proposed rule, and
three additional were held in response
to requests from the public. A notice of
the hearing dates and locations was
published in the Federal Register on
October 18, 1993 (58 FR 53702).
Approximately 424 people attended the
hearings. Approximately 17 people
attended the hearing in Tucson, AZ; 27
in Flagstaff, AZ; 10 in Las Cruces, NM;
12 in Albuquerque, NM; 350 in Lake
Isabella, CA; and 8 in San Diego, CA.
Transcripts of these hearings are
available for inspection (see ADDRESSES
section).

A second public comment period was
held from February 27, 1995, to April
28, 1995, during which comments were
solicited on proposed critical habitat. A
total of 3,240 written and oral responses
was received during the two public
comment periods. All comments
received were reviewed for substantive
issues and new data regarding critical
habitat and the southwestern willow
flycatcher. Comments of a similar nature
are grouped into a number of general
issues. Ten general issues were
identified relating specifically to
proposed critical habitat. These are
addressed in the following summary.

Issue 1: Development of conservation
agreements would be more effective in
providing a net benefit to the
southwestern willow flycatcher than
designation of critical habitat, and
existing agreements make designation of
critical habitat unnecessary in some
areas.
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Service Response: The Service agrees
that implementation of comprehensive
conservation agreements could
effectively protect and enhance both
occupied and unoccupied habitat for the
southwestern willow flycatcher, and
also have the potential to provide for
recovery of the species. Toward this
end, the U.S. Marine Corps and the
State of California have both worked
with the Service to develop ecosystem-
oriented conservation plans that the
Service believes will be highly effective
in providing for the conservation needs
of the southwestern willow flycatcher at
Camp Pendleton and in portions of San
Diego and Orange counties.
Unfortunately, due to imposed time
constraints and lack of funding, at this
time the Service is not able to undertake
further analysis with regard to critical
habitat designation although such
analysis might ultimately negate the
need for designation in areas such as
these.

Issue 2: Designation of critical habitat
would offer no additional protection
above listing; critical habitat can only be
designated for areas on which essential
biological and physical features are
currently found.

Service Response: The designation of
critical habitat may provide some
benefits to the southwestern willow
flycatcher by identifying for the public
areas important to the species’
conservation and highlighting areas
important to the species until a recovery
plan is adopted, including habitat that
is not presently occupied by flycatchers
and that may require restoration efforts
to support recovery. The areas included
in this designation are believed to be
justified as providing biological and
physical features essential to the
flycatcher’s conservation. Nevertheless,
the Service generally agrees that the
protection afforded by the designation
of critical habitat is marginal in
comparison to the protective measures
provided by the species’ listing.
Regardless of the perceived benefit of
this designation, however, the Service is
required to comply with the Court order
requiring a final determination on
designation within a specified time
limit.

Issue 3: Critical habitat would not
improve the status of the southwestern
willow flycatcher because cowbhirds,
rather than habitat, are the limiting
factor.

Service Response: The Service
recognizes that cowbird parasitism is a
major threat to the viability of the
southwestern willow flycatcher. That
threat is exacerbated by the small size
and highly fragmented nature of extant
riparian habitats. Habitat suitability for

cowbirds, and thus cowbird abundance
and rates of parasitism, appear to
decrease as habitat size and extent
increases, ostensibly because patches
with higher ratios of interior to edge
habitat are more difficult for cowbirds to
penetrate. In addition, larger habitat
patches should have more host species.
Thus, increasing the size and extent of
riparian habitat on a local scale should
reduce the rate of cowbird parasitism on
southwestern willow flycatchers by
decreasing habitat suitability for the
cowbird and by increasing the number
of non-flycatcher host species that can
be parasitized. In many of the small
riparian stands inhabited by flycatchers
the number of cowbirds may outnumber
host species, including the flycatcher. In
those areas cowbird management
programs will be needed to increase
flycatcher reproductive success in the
short-term. The Service believes,
however, that over the long-term the
most effective strategy to reduce the rate
and extent of cowbird parasitism is to
reduce riparian habitat fragmentation on
a regional scale and to vastly increase
the size and extent of riparian habitat on
a local scale.

Issue 4: The proposed critical habitat
includes areas with little potential for
appropriate habitat and omits areas with
known flycatcher breeding groups or
areas with high potential for occupancy
by flycatchers.

Service Response: The Service
received many comments from Federal,
State, and private entities
recommending deletions and additions
to proposed critical habitat. In response
to public comments, some areas that
were included in the proposed rule
were found to be proposed in error
because they have little or no potential
for flycatcher habitat, and were omitted
from the final designation. These
include: Approximately 5 miles of
shoreline at Lake Isabella downstream
of the South Fork Wildlife Area,
removed due to a lack of potential for
habitat to develop along the lakeshore
(Kern County, CA); Peck’s Lake,
removed due to a lack of potential for
habitat to develop around shoreline
(Yavapai County, AZ); approximately 5
miles along the upper portion of Wet
Beaver Creek, removed due to lack of
potential for suitable habitat to develop
(Yavapai County, AZ); approximately 14
miles along the upper portion of West
Clear Creek, removed due to lack of
potential for suitable habitat to develop
(Yavapai County, AZ); approximately 20
miles along the Rio Grande, removed
due to lack of potential for suitable
habitat to develop (Bernalillo County,
NM).

The Service did not consider
omissions for other reasons or additions
to the critical habitat proposed in 1993
because imposed time constraints and
lack of resources made this
impracticable. This does, not, however,
preclude the Service from considering
further omissions and additions to
critical habitat for this species at some
time in the future as resources allow.

Issue 5: Existing regulatory
mechanisms and agency management
plans targeted at listed species provide
adequate protection.

Service Response: The Service agrees
that some existing regulatory
mechanisms and management plans
provide conservation benefits to the
flycatcher. As mentioned in Issue 1, the
U.S. Marine Corps and the State of
California have both worked with the
Service to develop ecosystem-oriented
conservation plans that the Service
believes will be highly effective in
providing for the conservation needs of
the southwestern willow flycatcher at
Camp Pendleton and in portions of San
Diego and Orange counties. Although
designation of critical habitat should not
impose any additional restrictions on
actions consistent with the management
agreements in these areas now or in the
future, they do not cover sufficient area
to provide adequate protection for the
species as a whole. Furthermore, the
Service is obliged to comply with a
Court order to designate critical habitat
for the flycatcher.

Provisions of section 404 of the Clean
Water Act do not specifically protect the
southwestern willow flycatcher or its
habitat, but do provide some protection
to the aquatic and riparian ecosystems
of which it is a part. Section 404 also
provides for mitigation for destruction
of these habitats, although even
temporary destruction and subsequent
replacement of important riparian
habitat may adversely affect the
southwestern willow flycatcher.
Regardless of the possible conservation
benefits of the Clean Water Act,
however, this designation is required by
Court order.

Issue 6: The Service is required to
comply with the National
Environmental Policy Act in designating
critical habitat.

Service Response: An Environmental
Assessment (EA) and a draft Finding of
No Significant Impact (FONSI) have
been prepared for this rule in
accordance with 40 CFR 1501.3 (see
following section entitled National
Environmental Policy Act). The EA and
FONSI are available upon request from
the Field Supervisor, Arizona Ecological
Services Field Office (see ADDRESSES
above).
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Issue 7: Designation of critical habitat
would result in loss of revenues that
local communities derive from use of
public lands; critical habitat will
adversely affect State, Municipal, and
private lands.

Service Response: Critical habitat only
applies to Federal actions on Federal
lands or Federally-permitted actions on
private lands. The economic analysis
provided in this final rule demonstrates
that there will be no adverse economic
effects above the effects that would
result from the listing of the species.

Issue 8: Riparian habitats are in a
constant state of change, making any
boundaries established under critical
habitat also subject to change; lateral
boundaries of critical habitat do not
meet regulatory requirements because
they are difficult to interpret and change
seasonally; the constituent elements of
critical habitat for the southwestern
willow flycatcher have not been
adequately described.

Service Response: The upstream/
downstream boundaries established
with this final rule, to a limited extent,
incorporated the dynamic nature of
riparian habitats that commentors
referred to and that is discussed under
issue number two. The Service agrees,
however, that the lateral boundaries of
critical habitat are inadequate and do
not incorporate the dynamic nature of
riparian systems. For example, changes
in the distribution of riparian habitats in
response to natural flooding events, or
changes in stream flow due to droughts,
impoundments, etc., sometimes leave
suitable habitat more than 100 meters
from surface water. To alleviate this
inadequacy, the lateral boundaries of
critical habitat were established by the
100-year floodplain, which is delineated
on maps available at county offices and
the Federal Emergency Management
Agency.

Issue 9: The Service is focusing
management efforts for the
southwestern willow flycatcher too
narrowly on factors affecting the species
only on its breeding grounds.

Service Response: The Service agrees
that factors affecting the southwestern
willow flycatcher during the non-
breeding season could be playing a
significant role in the status of this
species. To that end the Service has
supported work currently funded by the
Bureau of Reclamation to identify the
distribution of the southwestern willow
flycatcher during the non-breeding
season. If research demonstrates adverse
effects outside of the United States, the
Secretary has the authority under
section 8 of the Act to provide
assistance to foreign governments in
developing management programs

necessary for the conservation of the
southwestern willow flycatcher. This
opportunity, however, does not
eliminate, reduce, or change the
obligations of Federal agencies under
sections 7 and 9 of the Act, nor does it
change the obligations of citizens under
section 9 of the Act.

Issue 10: The goal of the critical
habitat designation is protection of
riparian habitat, not protection of the
flycatcher.

Service Response: Section 2(b) of the
Act states, “‘(t)he purposes of this Act
are to provide a means whereby the
ecosystems upon which endangered
species and threatened species depend
may be conserved, to provide a program
for the conservation of such endangered
species and threatened species, and to
take such steps as may be appropriate to
achieve the purposes of the treaties and
conventions set forth in subsection (a) of
this section.” The purpose established
in section 2(b) of the Act explicitly
recognizes the critical role of
ecosystems and, therefore, habitat, in
the protection of endangered species. In
so far as the southwestern willow
flycatcher is a neotropical migratory
bird species that is dependent solely on
riparian areas to carry out the portion of
its life cycle devoted to breeding, the
Service acknowledges and supports the
concept of protecting habitat in order to
conserve the southwestern willow
flycatcher. However, the goal of the
critical habitat designation for the
southwestern willow flycatcher is to
protect areas essential to the
conservation of this species. Other
riparian areas that were not found to be
essential to the conservation of the
flycatcher have been omitted from this
final rule.

Paperwork Reduction Act

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to
contain no information collection
requirements.

Economic Effects

Section 4(b)(2) of the Act requires the
Service to consider economic and other
impacts of designating a particular area
as critical habitat. The Secretary may
exclude areas from critical habitat if the
benefits of exclusion outweigh the
benefits of including the area in critical
habitat, unless failure to designate a
specific area would result in extinction
of the species. The economic analysis
assists in making that determination by
examining how the designation may
affect Federal lands, and any non-
Federal activity with some Federal
involvement. Activities on private or

State-owned lands that do not involve
Federal permits, funding or other
Federal actions are not restricted by the
designation of critical habitat.

Economic effects caused by the listing
of the flycatcher as endangered and by
other statutes are the baseline upon
which critical habitat is imposed. The
analysis examines the incremental
economic and conservation effects of
the critical habitat addition. Economic
effects are measured as changes in
National income, and regional jobs and
household income.

Fourteen counties in three States are
affected by the designation of critical
habitat: Cochise, Pima, Pinal, Yavapai,
Gila, Coconino, and Apache counties in
Arizona; Kern, Riverside, San
Bernardino, and San Diego counties in
California; and Catron, Grant, and
Hidalgo counties in New Mexico. In
total, nearly 964 river km (599 miles) are
being designated as critical for the
southwestern willow flycatcher. The
percent of total length of rivers in each
State affected by critical habitat
designation is relatively small: 12.4
percent for Arizona; 0.5 percent for
California; and 6.6 percent for New
Mexico. A high percentage of public
access to rivers and streams exists in all
three States.

By focusing attention on a certain
area, designating critical habitat may
result in minor economic benefits
provided directly by the species and
indirectly by its habitat, including
aesthetic or scenic beauty, biodiversity,
ecosystem and passive use (existence)
values. Quantitative or monetary values
for such benefits are not now possible
due to data limitations.

The Forest Service, Bureau of Land
Management, Bureau of Reclamation,
Marine Corps, and Army Corps of
Engineers manage areas of proposed
critical habitat for the flycatcher. The
Corps of Engineers and other Federal
agencies that may be involved with
funding or permits for projects in the
critical habitat areas may also be
affected. Because the Service believes
that virtually all “‘adverse modification”
calls would also result in “‘jeopardy”
calls under section 7 of the Act,
designation of critical habitat for the
flycatcher is not expected to result in
any incremental restrictions on agency
activities. Critical habitat designation
will, therefore, result in no additional
protection for the flycatcher nor any
additional economic effects beyond
those that may have been caused by
listing and by other statutes.
Additionally, all previously completed
biological opinions would not require
reinitiation to reconsider any critical
habitat designated in this rulemaking.
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If no Federal agency is involved in
management, funding, or by other
means of non-Federal areas with critical
habitat for the flycatcher, they are not
subject to the section 7 consultation
process for critical habitat.

Economic effects caused by the listing
of the flycatcher as endangered and by
other statutes are the baseline upon
which critical habitat is imposed. The
analysis examines the incremental
economic and conservation effects of
the critical habitat addition. Economic
effects are measured as changes in
national income, and regional jobs and
household income. Of the 14 counties
where critical habitat is proposed, 9
would qualify as small businesses.
However, because critical habitat
designation is not expected to cause
additional habitat restrictions in any
biological opinions issued under the
Act, there are no incremental economic
effects attributable to the designation. A
copy of the economic analysis and
description of the exclusion process
with supporting documents are
included in the Service’s administrative
record and may be obtained by
contacting the Service (see ADDRESSES
section).

The Service reviewed the proposal to
designate critical habitat for the
flycatcher and the assessment of
associated benefits and costs. Because
the economic analysis identified no
economic benefits from excluding any
of the areas, the Service has made a
determination to designate all of the 18
areas as critical habitat for the
southwestern willow flycatcher.

In addition, the Service has
determined that this rulemaking would

not have a significant effect on a
substantial number of small entities in
the area, such as businesses,
organizations and governmental
jurisdictions, under the Regulatory
Flexibility Act of 1980 (5 U.S.C. 601 et
seq.). This rulemaking was reviewed
under Executive Order 12866.

Unfunded Mandates

The Service has determined and
certifies pursuant to the Unfunded
Mandates Act, 2 U.S.C. 1502 et seq., that
this rulemaking will not impose a cost
of $100 million or more in any given
year on local or State governments or
private entities.

Civil Justice Reform

The Department has determined that
these final regulations meet the
applicable standards provided in
Sections 3(a) and 3(b)(2) of Executive
Order 12988.

National Environmental Policy Act
Compliance

An Environmental Assessment (EA)
and a draft Finding of No Significant
Impact (FONSI) have been prepared for
the final rule to designate critical habitat
for the southwestern willow flycatcher
(Empidonax traillii extimus), in
accordance with 40 CFR 1501.3. The EA
and FONSI are available upon request
from the Field Supervisor, Arizona
Ecological Services Field Office (see
ADDRESSES above).

References Cited

A complete list of all references cited
herein, as well as others, is available
upon request from the Field Supervisor,

Arizona Ecological Services Field Office
(see ADDRESSES above).

Author: The primary author of this
final rule is Sam Spiller, Arizona
Ecological Services Office (see
ADDRESSES above).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements,
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter I, title 50 of the Code of Federal
Regulations is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500; unless otherwise noted.

§17.11 [Amended]

2. Section 17.11 (h) is amended by
revising the ““Critical habitat” entry for
“Flycatcher, southwestern willow,”
under Birds, to read ““17.95(b)’.

3. Section 17.95(b) is amended by
adding critical habitat for the
Southwestern willow flycatcher
(Empidonax traillii extimus), in the
same alphabetical order as this species
occurs in §17.11(h).

§17.95 Critical habitat—fish and wildlife.

* * * *
(b) Birds.
* * * * *
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Southwestern Willow Flycatcher
(Empidonax traillii extimus)

California: Areas of land and water as
follows:

1. Santa Ana River, Riverside and San
Bernardino Counties: from Rio Road (T2S,
R5W, no surveyed section but at 34° 59' 00"
North, 117° 25' 15" West) downstream to
Prado Flood Control Basin Dam (T3S, R7W,
Section 20). Approximately 25 km (16 miles).

The boundaries include areas within the 100-
year floodplain where thickets of riparian
trees and shrubs occur or may become
established as a result of natural floodplain
processes or rehabilitation.
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2. Santa Margarita River, San Diego
County: from the unnamed trail at T8S, R3W,
Section 34) downstream to northbound
Interstate 5 (T11S, R5W, Section 19).
Approximately 33 km (20 miles). The
boundaries include areas within the 100-year
floodplain where thickets of riparian trees
and shrubs occur or may become established
as a result of natural floodplain processes or
rehabilitation.

3. San Luis Rey River, San Diego County:
from Mission Road (T9S, R2W, Section 27)
downstream to northbound Interstate 5
(T11S, R5W, Section 22). Approximately 39
km (24 miles). The boundaries include areas
within the 100-year floodplain where
thickets of riparian trees and shrubs occur or
may become established as a result of natural
floodplain processes or rehabilitation.

4. San Diegito River, San Diego County:
from southbound Interstate 15 (T13S, R2W,

no section surveyed, but at 33° 3' 45" North,
117° 4' 00" West) downstream to northbound
Interstate 5 (T14S, R4W, Section 12).
Approximately 24 km (15 miles). The
boundaries include areas within the 100-year
floodplain where thickets of riparian trees
and shrubs occur or may become established
as a result of natural floodplain processes or
rehabilitation.
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5. San Diego River, San Diego County: from

Carlton Hills Boulevard (T15S, R1W, no
section surveyed, but at 32° 50’ 45" North,

117° 59' 30" West) downstream to the Second

San Diego Aqueduct T15S, R2W, no section
surveyed, but at 32° 49’ 30" North, 117° 3'
45" West). Approximately 8 km (5.5 miles).

The boundaries include areas within the 100-
year floodplain where thickets of riparian
trees and shrubs occur or may become
established as a result of natural floodplain
processes or rehabilitation.

6. Tijuana River, San Diego County: from
Larsen Field (T19S, R2W, Section 1)

downstream to the windmill at T19S, R2W,
Section 4. Approximately 5.5 km (3.3 miles).
The boundaries include areas within the 100-
year floodplain where thickets of riparian
trees and shrubs occur or may become
established as a result of natural floodplain
processes or rehabilitation.
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7. South Fork of the Kern River, Kern
County: from the confluence of Canebrake
Creek (T25S, R36E, Section 30) downstream
to a line running north-south between Lyme
Dyke and Lime Point encompassing the

South Fork Wildlife Area at the eastern end
of Lake Isabella (T26S, R34E, Sections 13 and
14). Approximately 26 km (16 miles). The
boundaries include areas within the 100-year
floodplain where thickets of riparian trees

and shrubs occur or may become established
as a result of natural floodplain processes or
rehabilitation.

Bakersficld

10 Miles

10 Kilometers

State Route 155

Arizona: Areas of land and water as
follows:

1. San Pedro River, Cochise County: from
the Hereford Bridge (T23S, R22E, Section 9),
downstream to eastbound Interstate 10 bridge
at Benson (T17S R20E, Section 11).
Approximately 87 km (54 miles). The
boundaries include areas within the 100-year

floodplain where thickets of riparian trees
and shrubs occur or may become established
as a result of natural floodplain processes or
rehabilitation.

2. San Pedro River, Cochise, Pima and
Pinal Counties: from the Gaging Station near
Aguaja Canyon (T12S, R18E, Section 19),
downstream to the confluence with the Gila

33N

32°N—

UNTTED STATES
MEXICO

River (T5S, R15E, Section 23).
Approximately 106 km (66 miles). The
boundaries include areas within the 100-year
floodplain where thickets of riparian trees
and shrubs occur or may become established
as a result of natural floodplain processes or
rehabilitation.
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3. Verde River, Yavapai and Gila Counties:

from Sob Canyon (T17N, R3E, Section 29) to
its inflow into Horseshoe Reservoir (T8N,
R6E, Section 15), including Tavasci Marsh
and Ister Flat. Approximately 145 km (90
miles). The boundaries include areas within
the 100-year floodplain where thickets of
riparian trees and shrubs occur or may
become established as a result of natural
floodplain processes or rehabilitation.

4. Wet Beaver Creek, Yavapai County: from
the gauging station upstream of the Beaver
Creek Ranger Station (T15N, R6E, Section
24), downstream to the confluence of Beaver
Creek and the Verde River (T14N, R5E,
Section 30). Approximately 32 km (20 miles).
The boundaries include areas within the 100-
year floodplain where thickets of riparian
trees and shrubs occur or may become
established as a result of natural floodplain
processes or rehabilitation.

1 sl

Phocaix Metropolitaa

{nterstat® 10

5. West Clear Creek, Yavapai County: from
the section line dividing sections 18 and 17
in T13N, R6E downstream to the confluence
with the Verde River (T13N, R5E, Section
17). Approximately 14 km (9 miles). The
boundaries include areas within the 100-year
floodplain where thickets of riparian trees
and shrubs occur or may become established
as a result of natural floodplain processes or
rehabilitation.



39144 Federal Register / Vol. 62, No. 140 / Tuesday, July 22, 1997 / Rules and Regulations

6. Colorado River, Coconino County: from Approximately 52 km (32 miles). The as a result of natural floodplain processes or
river mile 39 (T35N, R5E, Section 16) boundaries include areas within the 100-year rehabilitation.
downstream to river mile 71.5 (T31N, R5E floodplain where thickets of riparian trees
Section 8). (River mile 0 = Lee’s Ferry). and shrubs occur or may become established

25 Miles

25 Kilometers

7. Little Colorado River, and the West, East, Section 33), upstream to Forest Road 113 on within the 100-year floodplain where
and South Forks of the Little Colorado River, the East Fork (T6N, R27E, Section 10), and thickets of riparian trees and shrubs occur or
Apache County: from the diversion ditch at upstream to Joe Baca Draw on the South Fork  may become established as a result of natural
T8N, R28E, Section 16, upstream to Forest (T8N, R28E, Section 34). Approximately 48 floodplain processes or rehabilitation.
Road 113 on the West Fork (T7N, R27E, km (30 miles). The boundaries include areas




Federal Register / Vol

. 62, No. 140 / Tuesday, July 22, 1997 / Rules and Regulations 39145

New Mexico: Areas of land and water as
follows:
1. Gila River and the East and West Forks

of the Gila River, Catron and Grant Counties:

from El Rincon on the Gila River (T13S,
R14W, S36) upstream to Hell’s Hole Canyon

on the West Fork of the Gila River T12S,
R15W, S4), and upstream to the confluence
of Taylor Creek and Beaver Creek on the East
Fork of the Gila River (T11S, R12W, S17).
Approximately 63 km (39 miles). The
boundaries include areas within the 100-year

floodplain where thickets of riparian trees
and shrubs occur or may become established
as a result of natural floodplain processes or
rehabilitation.
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2. Gila River, Grant and Hidalgo Counties:
from the confluence of Hidden Pasture
Canyon (T14S, R16W, Section 14)
downstream to the confluence of Steeple

Rock Canyon (T18S, R21W, Section 33).
Approximately 90 km (56 miles). The
boundaries include areas within the 100-year
floodplain where thickets of riparian trees

State Route 464

10 Kilometers

w'w

lifton (AZ)

X

as a result of natural floodplain processes or
rehabilitation.

4, Tularosa River and Apache Creek,
Catron County: from the confluence of the
Tularosa and San Francisco Rivers (T7S,
R19W, Section 23) upstream, to the source of
the Tularosa River near the continental
divide (T4S, R15W, Section 33), and
upstream on Apache Creek to the confluence

3. San Francisco River, Catron County:
from the confluence of Trail Canyon (T6S,
R20W, Section 4) downstream to San
Francisco Hot Springs, near the confluence
with Box Canyon (T12S, R20W, Section 23).
Approximately 105 km (65 miles). The
boundaries include areas within the 100-year
floodplain where thickets of riparian trees
and shrubs occur or may become established

34N

State Route 12

and shrubs occur or may become established
as a result of natural floodplain processes or
rehabilitation.

with Whiskey Creek (T4S, R18W, Section
25). Approximately 60 km (37 miles). The
boundaries include areas within the 100-year
floodplain where thickets of riparian trees
and shrubs occur or may become established
as a result of natural floodplain processes or
rehabilitation.
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Dated: July 16, 1997.
Joseph E. Doddridge,

Acting Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 97-19209 Filed 7-21-97; 8:45 am]
BILLING CODE 4310-55-C

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AC61

Endangered and Threatened Wildlife
and Plants; Final Rule To Extend
Endangered Status for the Jaguar in
the United States

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The Fish and Wildlife Service
(Service) extends endangered status to
the jaguar (Panthera onca) throughout
its range under the authority of the
Endangered Species Act of 1973, as
amended. With this rule, the jaguar is
now also listed as endangered in the
United States, as well as in Mexico and
Central and South America. In the
United States, a primary threat to this
species is illegal shooting. A minimum
of 64 jaguars were Killed in Arizona
since 1900. The most recent individual
killed in Arizona was in 1986.

Loss and modification of the jaguar’s
habitat are likely to have contributed to
its decline. While only a few
individuals are known to survive in the
United States (Arizona and New
Mexico), the presence of the species in
the United States is believed to be
dependent on the status of the jaguar in
northern Mexico. Documented
observations are as recent as 1996.
Critical habitat was found to not be
prudent and therefore is not being
designated.

DATES: Effective August 21, 1997.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Fish and Wildlife Service,
Arizona Ecological Services Field
Office, 2321 West Royal Palm Road,
Suite 103, Phoenix, Arizona 85021.

FOR FURTHER INFORMATION CONTACT: Sam
Spiller, Field Supervisor, Arizona
Ecological Services Field Office (see
ADDRESSES section) (telephone 602/640—
2720; facsimile 602/640-2730).

SUPPLEMENTARY INFORMATION:
Background

The jaguar (Panthera onca) is the
largest species of cat native to the

Western Hemisphere. Jaguars are
muscular cats with relatively short,
massive limbs and a deep-chested body.
They are cinnamon-buff in color with
many black spots; melanistic forms are
also known, primarily from the southern
part of the range. Its range in North
America includes Mexico and portions
of the southwestern United States (Hall
1981). A number of jaguar records are
known from Arizona, New Mexico, and
Texas. Additional reports exist for
California and Louisiana. Records of the
jaguar in Arizona and New Mexico have
been attributed to the subspecies
Panthera onca arizonensis. The type
specimen of this subspecies was
collected in Navajo County, Arizona, in
1924 (Goldman 1932). Nelson and
Goldman (1933) described the
distribution of this subspecies as the
mountainous parts of eastern Arizona
north to the Grand Canyon, the southern
half of western New Mexico,
northeastern Sonora, and, formerly,
southeastern California. The records for
Texas have been attributed to Panthera
onca veraecrucis. Nelson and Goldman
(1933) described the distribution of this
subspecies as the Gulf slope of eastern
and southeastern Mexico from the coast
region of Tabasco, north through Vera
Cruz and Tamaulipas, to central Texas.

Swank and Teer (1989) indicate that
the historical range of the jaguar
includes portions of the States of
Arizona, New Mexico, Texas and
Louisiana. These authors consider the
current range to occur from central
Mexico through Central America and
into South America as far as northern
Argentina. They state that the United
States no longer contains established
breeding populations, which probably
disappeared in the 1960’s. They also
maintain that the jaguar prefers a warm,
tropical climate, is usually associated
with water, and is only rarely found in
extensive arid areas.

Brown (1983) presented an analysis
suggesting there was a resident breeding
population of jaguars in the
southwestern United States at least into
the 20th century. The Service (U.S. Fish
and Wildlife Service 1990) recognizes
that the jaguar continues to occur in the
American Southwest, at least as an
occasional wanderer from Mexico.

The life history of the jaguar has been
summarized by Nowak (1991) and
Seymour (1989), among others. Jaguars
breed year-round range-wide, but at the
southern and northern ends of their
range there is evidence for a spring
breeding season. Gestation is about 100
days; litters range from one to four cubs
(usually two). Cubs remain with their
mother for nearly 2 years. Females begin
sexual activity at 3 years of age, males

at 4. Studies have documented few wild
jaguars more than 11 years old.

The list of prey taken by jaguars
range-wide includes more than 85
species (Seymour 1989), such as
peccaries (javelina), capybaras, pacas,
armadillos, caimans, turtles, and various
birds and fish. Javelina and deer are
presumably mainstays in the diet of
jaguars in the United States and Mexico
borderlands.

Jaguars are known from a variety of
habitats (Nowak 1991, Seymour 1989).
They show a high affinity to lowland
wet habitats, typically swampy
savannas or tropical rain forests.
However, they also occur, or once did,
in upland habitats in warmer regions of
North and South America.

Within the United States, jaguars have
been recorded most commonly from
Arizona, but there are also records from
California, New Mexico, and Texas, and
reports from Louisiana. Currently there
is no known resident population of
jaguars in the United States, though they
still occur in northern Mexico.

Arizona

Goldman (1932) believed the jaguar
was a regular, but not abundant,
resident in southeastern Arizona.
Hoffmeister (1986) considered the jaguar
an uncommon resident species in
Arizona. He concluded that the reports
of jaguars between 1885 and 1965
indicated that a small but resident
population once occurred in
southeastern Arizona. Brown (1983)
suggested that the jaguar in Arizona
ranged widely throughout a variety of
habitats from Sonoran desert scrub
upward through subalpine conifer
forest. Most of the records were from
Madrean evergreen-woodland, shrub-
invaded semidesert grassland, and along
rivers (Girmandonk 1994).

The most recent records of a jaguar in
the United States are from the New
Mexico/Arizona border area and in
southcentral Arizona, both in 1996, and
confirmed through photographs. In
1971, a jaguar was taken east of Nogales,
Arizona, and, in 1986, one was taken
from the Dos Cabezas Mountains in
Arizona. The latter individual
reportedly had been in the area for
about a year before it was killed (Ron
Nowak, Fish and Wildlife Service, pers.
comm., 1992).

The Arizona Game and Fish
Department (1988) cited two recent
reports of jaguars in Arizona. The
individuals were considered to be
transients from Mexico. One of the
reports was from 1987 from an
undisclosed location. The other report
was from 1988, when tracks were
observed for several days prior to the
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treeing of a jaguar by hounds in the
Altar Valley, Pima County.

An unconfirmed report of a jaguar at
the Coronado National Memorial was
made in 1991 (Ed Lopez, Coronado
National Memorial, pers. comm., 1992).
In 1993, an unconfirmed sighting of a
jaguar was reported for Buenos Aires
National Wildlife Refuge (William
Kuvlesky, Fish and Wildlife Service, in
litt., 1993). The following are historical
accounts of jaguar occurrence:

California. Merriam (1919)
summarized several accounts of jaguars,
from various locations in California,
which were obtained from documents
published between 1814 and 1860.
Strong (1926) provided evidence the
Cahuilla Indians of the Coachella Valley
and San Jacinto and Santa Rosa
Mountains of southern California were
familiar with the jaguar. Nowak (1975)
mentioned reports of jaguars in the
Tehachapi Mountains from 1855, and
the last known individual from
California which was killed near Palm
Springs in 1860 (Strong 1926). Nowak
speculated the animal may have been a
breeding individual.

Louisiana. Nowak (1973) speculated
on the occurrence of jaguars east of
Texas. Several early accounts
mentioned jaguars and tigers. He cited
Baird (1859) who believed that
specimens had been taken from
Louisiana. Nowak also discussed the
killing of what was probably a jaguar
near New River, Ascension Parish,
Louisiana in 1886. Lowery (1974)
mentioned this killing and included the
jaguar in the fauna of Louisiana on a
provisional basis.

New Mexico. Barber (1902) speculated
that jaguars made their way into the
Mogollon Mountains of New Mexico by
ascending the Gila River. Bailey (1931)
suggested that jaguars seemed to be
native in southern New Mexico but
were regarded as wanderers from across
the United States-Mexico border. He
listed nine reports of jaguars in New
Mexico from 1855 to 1905. Brown
(1983) stated that the last record from
New Mexico was from 1905. Nowak
(1975) mentioned reports of jaguars
along the Rio Grande from as late as
1922. Halloran (1946) reported that dogs
“jumped” a jaguar in the San Andres
Mountains in 1937. Findley et al. (1975)
stated that jaguars once occurred as far
north as northern New Mexico.

Texas. Bailey (1905) stated that the
jaguar was once reported as common in
southern and eastern Texas but had
become extremely rare. Nowak (1975)
believed that an established population
once occurred in the dense thickets
along the lower Nueces River and
northeast to the Guadalupe River. He

suggested that jaguars probably
continued to wander from Mexico into
the brush country of the southernmost
part of the State. However, brush
clearing has possibly reduced chances
for reestablishment of the species in
Texas.

Mexico. Leopold (1959) believed the
distribution of the jaguar in Mexico
included the tropical forests of
southeastern Mexico, the coastal plains
to the mouth of the Rio Grande on the
Gulf of Mexico side, and the Sonoran
foothills of the Sierra Madre Occidental
on the Pacific side. The highest
densities of jaguars were found along
heavily forested flatlands and foothills
of southern Sinaloa, the swamps of
coastal Nayarit, the remaining uncut
forests along the Gulf coast as far east as
central Campeche, and the great rain
forests of northern Chiapas. He
indicated that occasional wandering
individuals were found far from these
areas and that some had followed
tropical gorges far into the mountains.
He believed that jaguars had traveled up
the Brazos, Pecos, Rio Grande, Gila, and
Colorado Rivers on their northern
movements. He mentioned a 1955
record of a jaguar near the southern tip
of the San Pedro Martir range, Baja
California. Leopold asserted that this
individual was 500 miles from regularly
occupied jaguar habitat.

Swank and Teer (1989) described the
distribution of the jaguar in North
America as a broad belt from central
Mexico to Central America. They found
that the most northerly established
populations, as reported by Mexican
officials, were in southern Sinaloa and
southern Tamaulipas.

Brown (1991) did not believe the
jaguar was extirpated from northern
Mexico. Although jaguars were
considered relatively common in Sonora
in the 1930’s and 1940’s, he cited a
population about 800 miles south of the
United States-Mexico border as the most
northern officially reported. However,
Brown suggested that there may be more
jaguars in Sonora than are officially
reported. He mentioned reports of two
jaguars which were killed in central
Sonora around 1970. He also discussed
assertions by the local Indians that both
male and female jaguars still occurred in
the Sierra Bacatete about 200 miles
south of Arizona. Brown speculated that
if a reproducing population of jaguars is
still present in these mountains, it may
be the source of individuals which
travel northward through the Sierra
Libre and Sierra Madera until they reach
Arizona. Nowak (pers. comm., 1992)
reiterated that as late as 1987, the
species was still considered common in

the Sierra Bacatete near Guaymas,
Sonora.

Brown (1989) reported that biologists
from Mexico have stated that at least
two jaguars have been killed in
Chihuahua. In 1987, Nowak (pers.
comm., 1992) claimed that jaguars were
still regularly present along the Soto la
Marina River of central Tamaulipas,
which is about 150 miles from the
southern tip of Texas. He also
hypothesized that jaguars may be
entering Arizona from Mexico due to
habitat destruction in Sonora. Large
stretches of natural forest were cleared
in central Tamaulipas. In Arizona, by
contrast, jaguar prey populations have
increased, and large tracts of brush and
canyon woodland are still available to
provide cover for jaguars.

Previous Federal Actions

Prior to this final rule, the jaguar was
listed as endangered from the United
States and Mexico border southward to
include Mexico and Central and South
America (37 FR 6476, March 30, 1972;
50 CFR 17.11, August 20, 1994). The
species was originally listed as
endangered in accordance with the
Endangered Species Conservation Act of
1969 (ESCA). Pursuant to the ESCA, two
separate lists of endangered wildlife
were maintained, one for foreign species
and one for species native to the United
States. The jaguar appeared only on the
List of Endangered Foreign Wildlife. In
1973, the Endangered Species Act (Act)
superseded the ESCA. The foreign and
native lists were replaced by a single
‘“List of Endangered and Threatened
Wildlife,” which was first published in
the Federal Register on September 26,
1975 (40 FR 44412).

On July 25, 1979, the Service
published a notice (44 FR 43705) stating
that, through an oversight in the listing
of the jaguar and six other endangered
species, the United States populations
of these species were not protected by
the Act. The notice asserted that it was
always the intent of the Service that all
populations of the seven species
deserved to be listed as endangered,
whether they occurred in the United
States or in foreign countries. Therefore,
the notice stated that the Service
intended to take action as quickly as
possible to propose the United States
populations of these species for listing.

On July 25, 1980, the Service
published a proposed rule (45 FR
49844) to list the jaguar and four of the
other species referred to above in the
United States. The proposal for listing
the jaguar and three other species was
withdrawn on September 17, 1982 (47
FR 41145). The notice issued by the
Service stated that the Act mandated
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withdrawal of proposed rules to list
species which have not been finalized
within 2 years of the proposal.

On August 3, 1992, the Service
received a petition from the instructor
and students of the American Southwest
Sierra Institute and Life Net to list the
jaguar as endangered in the United
States. The petition was dated July 26,
1992. On April 13, 1993 (58 FR 19216),
the Service published a finding that the
petition presented substantial
information indicating that listing may
be warranted, and requested public
comments and biological data on the
status of the jaguar. On July 13, 1994 (59
FR 35674), the Service published a
proposed rule to extend endangered
status to the jaguar throughout its range.

On September 8, 1994, the Service
received a petition from the Trans Texas
Heritage Association to list the jaguar as
extinct in the United States. The Service
responded to the petitioner on
December 5, 1994, that the request was
not a petitionable action.

On April 10, 1995, Congress enacted
a moratorium prohibiting work on
listing actions (Public Law 104-6) and
eliminated funding for the Service to
conduct final listing activities. The
moratorium was lifted on April 26,
1996, by means of a Presidential waiver,
at which time limited funding for listing
actions was made available through the
Omnibus Budget Reconciliation Act of
1996 (Public Law No. 104-134, 100 Stat.
1321, 1996). The Service published
guidance for restarting the listing
program on May 16, 1996 (61 FR 24722).
The listing process for the jaguar was
resumed in September 1996, when the
Southwest Center for Biological
Diversity filed a law suit and motion for
summary judgment for the Secretary to
finalize the listing for the jaguar and
four other species.

On January 15, 1997, the Arizona
Game and Fish Department and New
Mexico Department of Game and Fish
requested that the Service reopen the
jaguar public comment period for 70
days so that they could finalize and
submit an interstate/intergovernmental
“Conservation Assessment and Strategy
for the Jaguar in Arizona and New
Mexico” and “Memorandum of
Agreement for the Conservation of the
Arizona Jaguar.” These documents,
collectively referred to as the
Conservation Agreement (CA), reflect
the commitments of the agencies to
expedite the development and
implementation of conservation
measures needed for the Arizona jaguar
in the United States.

The Service considered the CA as new
information relevant to the listing
determination. The comment period

was reopened for a total of 15 days, from
January 31 through February 14, 1997
(62 FR 4718). The completion date for
the final listing determination was
reassigned to April 1, 1997. On March
14, 1997, the U.S. District Court for the
District including Arizona ordered the
Service to list the jaguar as endangered
no later than 120 days from the date of
the order. On July 3, 1997, the Court
clarified that order, noting that the 120-
day timeframe was provided for the
Service to make a decision as to whether
or not to extend endangered status for
the jaguar in the United States.

Summary of Comments and
Recommendations

In the July 13, 1994, proposed rule (59
FR 35674) and associated notifications,
all interested parties were requested to
submit factual reports or information
that might bear on whether or not the
jaguar should be listed. The comment
period originally closed on September
12, 1994, but was reopened from
November 15 to December 14, 1994 (59
FR 53627; October 25, 1994), to allow
submission of additional comments and
public hearings. Appropriate State and
Federal agencies, county governments,
scientific organizations, and other
interested parties were contacted and
requested to comment. Newspaper
notices inviting public comment were
published in Arizona in the Arizona
Republic, Phoenix Gazette, Arizona
Daily Star, Tucson Citizen, and Green
Valley News/Sun; in New Mexico in the
Albuquerque Journal, Albuquerque
Tribune, Las Cruces Sun-News, Santa Fe
New Mexican, Alamogordo Daily News,
Defensor Chieftain, and Silver City
Daily Press and Independent; and in
Texas in the Corpus Christi Caller-
Times and The McAllen Monitor. The
inclusive dates of publication were July
29 to August 3 for the initial comment
period. The inclusive dates of
publication for the comment period
extension and public hearings were
November 11 to November 15 and did
not include the Green Valley News but
did include the El Paso Times/Herald
Post.

Public hearings were requested by the
Cochise County (Arizona) Planning
Department, the Board of Supervisors of
Apache County (Arizona), the Eastern
Arizona Counties Organization, the
County of Otero (New Mexico), and the
Texas Wildlife Association. The Service
conducted three public hearings.
Interested parties were contacted and
notified of the hearings. A notice of the
hearing dates and locations was
published in the Federal Register on
October 25, 1994 (59 FR 53627).
Approximately 60 people attended the

hearings. About 15 people attended the
hearing in Safford, Arizona, 10 in El
Paso, Texas, and 35 in Weslaco, Texas.
Transcripts of these hearings are
available for inspection (see ADDRESSES
section).

Upon resumption of the listing
process following the listing
moratorium, a third public comment
period was opened, January 31, 1997,
through February 14, 1997. Notice of
this reopening of the comment period
was published between January 31,
1997 and February 8, 1997 (62 FR 4718).
Newspaper notices inviting public
comment were published in Arizona in
the Green Valley News, Arizona Daily
Star (Tucson), Tucson Citizen, and
Arizona Republic (Phoenix); in Texas in
the Corpus Christi Caller Times, Las
Cruces Sun-News, The Monitor
(McAllen), and El Paso Times/Herald;
and in New Mexico in the Albuquerque
Journal, Albuquerque Tribune, Silver
City Daily Press, Defensor Chieftain
(Socorro), Alamogordo Daily News, and
Santa Fe New Mexican. No additional
formal public meetings were held
during this period.

A total of 266 written comments were
received during all open comment
periods. The listing proposal was
supported by 185; 43 opposed the
proposed listing; 31 supported the CA
in lieu of listing, and 7 either
commented on information in the
proposed rule but expressed neither
support nor opposition, provided
additional information only, or were
non-substantive or irrelevant to the
proposed listing. In addition, a
“petition” to place the jaguar on the
endangered species list included 115
signatures.

Oral or written comments were
received from 21 parties at the hearings.
Four supported listing, 15 opposed
listing, and 2 expressed neither support
nor opposition, provided additional
information only, or provided
comments that were nonsubstantive or
irrelevant to listing.

In addition to the public comments,
the Service sought out peer review from
three independent scientists. Two of the
three peer reviewers responded. A
discussion of their comments follow the
discussion of public comments and
Service responses below.

Written comments and oral
statements presented at the public
hearings and received during the
comment periods are incorporated into
this rule as appropriate and/or are
addressed in the following discussion of
issues and responses. Comments of a
similar nature or point are grouped into
a number of general issues. These issues
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and the Service’s response to each are
discussed below.

Issue 1: The jaguar is not native to the
United States. The assumption by the
Service that the historical range
includes the United States is not borne
out by the historical record. The United
States was merely peripheral to the
historic range. The species was never
more than wandering individuals that
occasionally crossed the border into the
United States. The native jaguar is
extirpated from the United States. Only
the State of Arizona has had alleged
reports of jaguars. No breeding
population of the jaguar exists in the
United States. The likelihood of
establishing a breeding population
would be impossible because of
previous habitat modification and
distances of breeding populations from
the United States. Suitable habitat, even
for random wanderings, no longer
exists. That is why visits were rare in
the 1900’s and why the visits resulted
in the demise of the stray. It is
incumbent upon the Service to provide
evidence that the jaguar was a breeding
species in the United States.

Service response: As discussed in the
“Summary of Factors Affecting the
Species,” the Service believes that the
jaguar is native to the United States. The
evidence strongly indicates that the
historical range of the jaguar included
portions of the southwestern United
States. The jaguar is not extirpated from
the United States as indicated by
continuing reports and documentation
of individuals in Arizona. The most
recent observation was made in late
1996 from Arizona and New Mexico.

The issue of whether a breeding
population is wholly supported within
the United States is not relevant. The
fact that individuals occur in the United
States warrants their consideration for
listing, evaluation of relevant threats,
and development of appropriate
conservation considerations.

Issue 2: The Service should list the
jaguar as extinct in the United States
and herewith is a petition for such a
finding. Another commenter stated the
actual scientific evidence that either
subspecies of jaguar still exists is
lacking. Another commenter stated
there appears to be no evidence of
subspecies identification of jaguars for
California, Louisiana, New Mexico, or
Mexico.

Service response: As discussed in the
section regarding previous Federal
action, the Service responded to the
petition to list the jaguar as extinct in
the United States in a letter dated
December 5, 1994 (John Rogers, Fish
and Wildlife Service, in litt., 1995). In
that letter, the Service stated that it does

not add species to the list of endangered
and threatened wildlife and plants as
extinct, and therefore, the Service
believed that the request was not a
petitionable action.

As discussed above, there are two
subspecies that are known from, and
may occur in, the United States. The
reports and records of jaguars in
Arizona, California, and New Mexico
are attributable to Panthera onca
arizonensis. The type locality for this
subspecies is in Navajo County,
Arizona. The reports and records of
jaguars in Louisiana and Texas are
attributable to P. o. veraecrucis.
Although the subspecies designation of
the jaguar is not relevant to the listing
proposal, the Service has confirmed that
P. 0. arizonensis is in Arizona; the
Service believes that P. 0. veraecrucis
may be extant in Texas.

Issue 3: There are no scientifically
valid records to support the idea that
jaguars existed in California in recent
centuries. No post-Pleistocene remains
have been collected in California, nor in
the Colorado River corridor from
northern Arizona to the Gulf of
California. None of the purported
sightings in those areas were made by
biologists or reputable naturalists. Early
19th century references in central
California were based on hearsay or
misidentification. The purported
sightings in southern California are not
reliable. It is conceivable that
individuals wandered into California
from Arizona or Mexico historically,
given their long-range dispersal ability.
However, such events would have been
rare.

Service response: Available
information indicates that California
was part of the historical range of the
jaguar, but no conclusive data exist. The
California Department of Fish and Game
(R. Jurek, pers. comm. 1996) does not
accept these records as valid.
Regardless, this rule extends
endangered status to the jaguar in the
United States throughout its range.
Thus, whether or not California is part
of the historical range, jaguars that may
occur there are protected by the Act.

Issue 4: A commenter stated that most
of the accounts in the proposal are
anecdotal. Another stated there were
discrepancies in the number of jaguars
taken or killed in Arizona and that it is
incumbent upon the Service to provide
documentation for the information
presented in the proposed rule.

Service response: The Service has
carefully evaluated the information
available regarding the jaguar for
accuracy and relevance, whether
anecdotal or not. The Service has
addressed any discrepancies it has

perceived and made changes where
appropriate in this final rule. Many
accounts of jaguar occurrence are from
the historical literature and field
accounts. Reconciling historical
information is often complex, so the
Service has tried to use the best
information available, relying primarily
on those aspects of the data which are
best substantiated. Finally, this rule
includes updated information that
definitively documents jaguar
occurrences as recently as 1996.

Issue 5: One commenter stated that
listing of the jaguar will lead to efforts
to reintroduce the species. Another
commenter stated that until the
encroachment of people into these
predatory animals’ habitat can be
stopped, it is not ethical to reintroduce
a listed species. Furthermore, there are
no areas big enough for reintroduction.
Alternatively, another commenter stated
the jaguar should be reintroduced in
Texas. Places to start should include the
Rio Grande River, perhaps in the Big
Bend area. The jaguar is a top predator
in the food chain and would provide
biological control of various ungulates
and rodents. The Service should begin
a public education program to protect
the jaguar and break ground on
reintroduction. Another commenter was
particularly interested in the prospect of
reintroduction of the jaguar to California
and other States. Another commenter
stated that proper planning is needed
for reintroduction.

Service response: Depending on the
species involved and the situation it
faces, reintroduction may or may not be
a viable means to reach recovery. The
Service has no plans for reintroduction
of the jaguar anywhere in the United
States. If reintroduction is contemplated
at any time in the future it would be the
subject of a separate rulemaking.

Issue 6: None of the jaguars reported
taken in recent times were taken as a
result of legal, licensed, sport hunting.
Thus, the jaguars reported taken were
poached and not hunted.

Service response: The accuracy of this
statement would depend on the wildlife
laws and regulations that were in effect
at the time all of the known jaguars were
taken. However, the Service
acknowledges that the wording in the
proposed rule could have been
misconstrued to mean jaguars are
victims of legal hunting. The
appropriate corrections have been made
in the text of the final rule.

Issue 7: Property rights may be
abridged by this action in the States
considered by the Service to be part of
the historical range. Activities of the
Service are adversely affecting people
throughout the State of Texas, with
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little, if any, benefit to the species. The
proposed rule is seen as another attempt
to further restrict legal hunting and
predator control activities. Frivolous
listings violate citizens’ 9th and 10th
amendment rights. Another commenter
stated listing would require protection
of the jaguar, thereby violating livestock
owner’s 5th and 14th amendments and
civil rights. Will landowners not be
subject to aerial inspection? Will the
Service not be subject to lawsuits from
the Humane Society? Possible
acquisition of private property to create
habitat for nonexisting or reintroduced
jaguars would cause great loss to
livestock and all other wild animals in
south Texas. Listing of other species
(Mexican spotted owl) has resulted in
affecting other industries (logging) and
actually resulted in further endangering
the species. If the jaguar is listed,
Federal agencies must comply with
section 7 of the Act. Activities that may
be affected are clearing of habitat,
destruction of riparian areas,
fragmentation or blocking of corridors
that jaguars may use to cross from
Mexico into the United States, and any
trapping or animal control activities
designed to target the jaguar or other
large predators. This is an outrageous
blatant attack on the agricultural
economies of the States involved.
Trapping and animal damage control
activities designed to target large
predators should not be victims of the
listing of the jaguar. These programs
have a legitimate function and should
not be destroyed on behalf of a phantom
species.

Service response: Under the Act,
listing of species must be considered
only on the basis of the best biological
information available. Listing decisions
cannot be made on the basis of
economic factors or possible problems
or conflicts that may arise from
compliance with section 7 and 9 of the
Act. Once listed, however, the Service
strives to recover threatened and
endangered species in ways that
minimize impacts on industry or private
citizens. Further discussion of activities
that may or may not violate the Act are
discussed under the Available
Conservation Measures section.

Issue 8: No scientific information has
been provided to support the argument
that the jaguar requires protection in the
United States. The proposed rule fails to
demonstrate (under the listing factors)
that the species is endangered in the
United States.

Service response: The Service believes
that the information regarding the
threats to the jaguar in the United States
discussed under the five factors
indicates that the species merits listing.

Issue 9: Jaguars that occur in the
United States do not possess the
genetics needed to enhance the breeding
population.

Service response: The Service does
not possess relevant information
regarding the genetic status of the jaguar
in the United States. However, the
genetic contribution of all individuals of
a declining species may be of great
importance. The listing does not depend
on the value of the genetic importance
of the individuals. However, if, for
example, the jaguar was known to suffer
from genetic diseases, that could be
considered as a factor to list the species.

Issue 10: It would be a mistake to
select boundaries of protected areas
based on the conditions that existed 50—
100 years ago. What is the basis for
stating that clearing of habitat may affect
the jaguar? The majority of records were
from the turn of the century when there
was very little of the current mesquite
infestation. It is incumbent upon the
Service to provide evidence that
riparian areas are being destroyed
anywhere in the Southwest. If jaguar
habitat stretches from 2,000 to 9,000 feet
of elevation, a vast swath of both
Arizona and New Mexico would be
subject to review.

Service response: Under this listing
action, the Service is not setting any
boundaries for protected areas. As a
result of this action, the species will be
protected under the Act throughout its
entire range.

Clearing of habitat could affect jaguars
either directly or through effects on its
prey. Although listing of the jaguar does
not hinge on loss of riparian areas that
may be used by jaguars, such loss has
occurred and is continuing in the
Southwest. As outlined in other sections
of this rule, the available scientific
literature indicates that jaguars do rely
on riparian areas for habitat and
movement corridors. However, very
little is actually known about the habitat
requirements and movement corridors
for the jaguar in the United States at the
northern periphery of its range. The
Service agrees that large areas may have
to be considered when evaluating effects
of activities on the jaguar. However,
very localized activities may actually be
judged to have less of an effect on
jaguars than if jaguars occupied very
narrow habitat areas. As discussed in
the Available Conservation Measures
section, the Service anticipates few
projects will be reviewed under section
7 of the Act because jaguars can be
expected to occur in few areas.

Issue 11: In Texas, the jaguar is
already protected by the State’s
endangered species law. The State can
seek civil restitution for wildlife losses

due to intentional harm or negligence,
with the current replacement cost for a
jaguar being over $7,000. It is highly
suspect whether Federal protection
would be additive, given the number of
Texas game wardens (more than 450)
and the handful of Federal agents. The
Service refuses to recognize any State
regulation as adequate, preferring to
increase the burden of Federal
regulations on all States involved.
Protection of the species from the threat
of shooting does not require Federal
listing; it can be accomplished through
hunting regulations and other means.
New Service policies provide for
increased emphasis on working with
State agencies. Texas Wildlife and Parks
Department (TWPD) will undertake to
develop an interstate cooperative effort
similar to the one for the swift fox. If the
Service accepts this strategy, it will have
the full support and cooperation of
TWPD. Another commenter suggested
that instead of listing, the Service
should work with the States to get their
laws strengthened.

Service response: As discussed under
Factor D, the penalties for violation of
the Act are much stronger than any
current State provisions. The Service
believes that such protection provided
by the Act is appropriate for the jaguar.
The Service understands that despite an
offered $4,000 reward, the Arizona
Game and Fish Department encountered
difficulties in obtaining information
relevant to a suspected Killing of a
jaguar in Arizona. In addition to the take
prohibition, listing the species under
the Act will provide other protection as
well (See Available Conservation
Measures). In addition, listing provides
an appropriate range-wide perspective
when considering the species’ recovery
needs. In absence of other regulatory
mechanisms that will adequately protect
the jaguar, the Service believes that
listing is warranted.

Issue 12: The Service is precluded
from including the jaguar in the list of
United States endangered species
because the proposal to list was not
acted upon in a timely manner by the
Service pursuant to the proposal to list
in 1980 (45 FR 49844). The Service
failed to complete the listing process in
1982, thereby requiring withdrawal of
the proposal. The Service should be
precluded from the current proposed
action based on the Service’s earlier
oversight and omissions.

Service response: As discussed under
Previous Federal Actions, the Service
did propose to list the jaguar in the
United States in 1980. The proposal was
withdrawn in 1982 in accordance with
the regulations under the Act in place
at that time. That proposal and
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withdrawal are not related to the
present proposal and do not preclude
the Service from proposing or finalizing
the current action.

Issue 13: There is no benefit to the
species from the proposed rule. It is
apparent that the intent of the rule is to
prohibit certain practices such as
trapping and animal damage control
within the States involved and to extend
Federal control.

Service response: The fact that jaguars
will be afforded the protections of the
Act in the United States is clearly a
benefit to the species. Prohibition of
practices that affect the jaguar is not the
intent of this listing. However, some
activities could be affected by the
listing, as discussed under Available
Conservation Measures.

Issue 14: Commenters suggested that
livestock losses to jaguars will occur.
Jaguars will jeopardize the recreational
industry in the Gila Wilderness. Balance
of wildlife and the human factor would
be completely destroyed. Several
commenters expressed uneasiness with
the idea of facing or being stalked by a
jaguar. Listing would pose a threat to
the general public safety, which Arizona
counties are charged to protect under
Arizona Revised Statutes, Section 11—
806(b).

Service response: While not
considered as listing factors, the Service
does not believe that listing the jaguar
will result in losses to the livestock or
recreational industries or pose a threat
to general public safety.

Issue 15: Designation of critical
habitat is needed. Recommended areas
include the Animas Range in the
bootheel of New Mexico and the San
Pedro River Valley, Huachuca
Mountains, and Santa Cruz Basin in
Arizona. Loss of habitat is a primary
threat; habitat loss will prevent jaguar
recovery and increase its vulnerability
to poaching. Because there is no
recovery plan, it is essential that critical
habitat be designated at the time of
listing. The jaguar requires whole
landscapes for survival and recovery;
additional knowledge about specific
natural community preferences in the
Southwest are not a prerequisite for
determining critical habitat. Designation
of large blocks of critical habitat would
not aid poachers and should help alert
law enforcement to the need for
antipoaching surveillance. Why not
designate all riparian ways in the
Southwest as critical habitat? Critical
habitat will help the Service in
controlling activities of Animal Damage
Control.

Service response: The July 13, 1994
(59 FR 35674), proposed rule did not
include a proposal for designation of

critical habitat because it was
determined not to be prudent. The
Service still believes this to be the case.
The Service’s reasons for a “‘not
prudent” determination are discussed
under the Critical Habitat section of this
final rule.

Issue 16: Federal listing would require
a recovery plan and later designation of
critical habitat. The Service has
recognized that such a plan would
require importing of jaguars into habitat
that must be suitable for its foraging,
which is not available in the border
areas of the United States with Mexico.
What guarantee is there that the Service
will not designate critical habitat? What
would preclude any organization from
petitioning the Service to declare
critical habitat for the jaguar?

Service response: The jaguar was
briefly addressed in a recovery plan for
the listed cats of Texas and Arizona
(U.S. Fish and Wildlife Service, 1990).
Upon listing, it would probably be
appropriate to develop a more extensive
recovery plan for the species. The
existing recovery plan for the listed cats
does not recommend importing jaguars.

The July 13, 1994 (59 FR 35674)
proposed rule did not include a
proposal for designation of critical
habitat because it was determined not to
be prudent. The Service has no
information that critical habitat is
prudent. Critical habitat is defined in
section 3(5)(A) of the Act as the
geographical area on which are found
those physical or biological features
essential to the conservation of the
species. Areas on the periphery of a
species range or areas that are only
infrequently used by a species often do
not exhibit the qualities that would
constitute a critical habitat designation.
To the extent that identification of
habitats that are essential for the
recovery of the species rangewide is
necessary, the Service would identify
these areas as part of the recovery
planning process.

Issue 17: Listing of the jaguar could
have significant impacts on the success
of the Service in the lower Rio Grande
Valley, and particularly in the Lower
Rio Grande Valley National Wildlife
Refuge complex. Listing would frustrate
rather than benefit efforts for species.
While there may be merit in listing, the
protection and restoration of habitat in
south Texas may be thwarted. It is
difficult to get funding to complete the
Lower Rio Grande Valley Refuge.
Although the species deserves every
protection, listing at this time will be
counter-productive. Another commenter
stated the Act is a serious law intended
for serious problems. The Act is not an

animal rights act, and listing the jaguar
would be an abuse of the Act.

Service response: As stated
previously, listing decisions are to be
based on the best available scientific
and commercial information and the
five listing factors discussed in this rule
(see Summary of Factors Affecting the
Species section). The Service disagrees
that listing would preclude management
of the species in Texas, and agrees that
the Act is a serious law and that its
protections should be afforded to a
species that has suffered extensive
curtailment of its range and is still
vulnerable to a variety of threats.

Issue 18: The Convention on
International Trade in Endangered
Species of Wild Fauna and Flora
(CITES) provides stiff penalties for
illegal importation. This law should be
effective against ““canned hunts.”

Service response: CITES is an
international treaty that regulates trade
(import/export) in wildlife between
countries. CITES does not, however,
address activities with wildlife that
occur within the United States. So
although CITES regulates international
trade in jaguars, it offers no protection
to the jaguar from ““canned” or baited
hunts. (See Factor D for further
information on CITES.) Certain State
penalties do apply to the jaguar that
may be enforced by the Federal
government under the Lacey Act. In the
case of transportation across State lines
of an illegally obtained jaguar, the Lacey
Act would apply.

Issue 19: The Service has not
analyzed, under section 7 of the Act,
impacts to the ocelot, jaguarundi,
Attwater’s prairie chicken, and
whooping crane that could result from
the introduction of exotic jaguars from
Mexico. How would the jaguar not
impact prey sources of both ocelot and
jaguarundi? What would keep the jaguar
from preying on the previously
mentioned species? How will exotic
jaguars not introduce disease?

Service response: Section 7
consultations are not conducted for
rules proposing or listing species as
threatened or endangered under the Act.
Section 7 of the Act applies to those
actions that may affect listed species.
Listing a species would not be expected
to have an adverse affect on any other
listed species. If any future Federal
actions associated with a listed species
may affect another listed species, such
as a recovery activity, then a section 7
consultation would be required for that
action at the time it is proposed. (See
Issue 5 for further information on
reintroduction.)

Issue 20: A commenter requested that
an environmental impact statement
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(EIS) be done before publication of a
final rule and that the EIS consider site-
specific areas, not the region as a whole.
Another commenter stated that the
Service needs to study how the listing
may affect the social, economic, and
human environment. The public
involvement process should be designed
to address concerns, to answer
guestions, and to exchange information.
Legal, custom, and cultural concerns
can be addressed only with adequate
notice and time to prepare. Another
commenter stated that public
notification was not sufficient for the
public hearings. Commenters requested
that more hearings be held, especially in
rural counties. Another commenter
suggested a hearing be held in Dallas/
Fort Worth or Austin based on the
assumption that the wildlife of the
United States belongs to all people, not
just to those in the areas that are
involved.

Service response: As the proposed
and final rules state (see National
Environmental Policy Act section), the
Service has determined that an
environmental assessment, as defined
under the authority of the National
Environmental Policy Act of 1969, need
not be prepared in connection with
regulations adopted pursuant to section
4(a) of the Act. Additionally, the Act
precludes addressing the social,
economic, and human environment
when deciding to list a species.

The April 13, 1993 (58 FR 19216),
notice announcing the 90-day finding
on the petition to list the species
requested public comments and
biological data on the status of the
jaguar from any and all interested or
knowledgeable parties. On July 13,
1994, (59 FR 35674) the Service
published a proposed rule to extend
endangered status to the jaguar in the
United States. Again, the Service sought
biological data and comments from the
public. In addition, as recounted in the
Background section, three public
hearings were conducted by the Service
as another avenue to obtain relevant
information. The Service believes that it
has provided interested parties
opportunity to present any relevant
information.

Issue 21: Listing of the jaguar is not
necessary since the conservation intent
of the Act has been addressed through
the CA. The Arizona Game and Fish
Department and New Mexico
Department of Game and Fish have
coordinated the development of an
interstate/intergovernmental
“Conservation Assessment and Strategy
for the Jaguar in Arizona and New
Mexico” and “Memorandum of
Agreement for the Conservation of the

Arizona Jaguar.” These documents,
collectively referred to as the
Conservation Agreement (CA), reflect
the commitments of the agencies to
expedite the development and
implementation of conservation
measures needed for the Arizona jaguar
in the United States in order to meet the
conservation intent of the Act and
preclude the need for listing. The
primary feature of the CA is the
designation of the Jaguar Conservation
Team and coordination and
implementation of conservation
measures through the cooperation of
State, Federal, Tribal, and other
governmental agencies, and
partnerships with private landowners
and organizations.

The CA addresses the fact that the
conservation of the jaguar and its habitat
in Arizona and New Mexico is linked to
key Federal and private land ownership
patterns, identifies both short and long-
term objectives, and sets various time
frames to complete species and habitat
activities. The State wildlife agencies
will reallocate funds and personnel to
implement this CA, or will aggressively
seek new funds for implementation. The
CA addresses risks to the survival and
recovery of the Arizona jaguar in the
United States through a combination of
measures. These measures include: (a)
Gathering and disseminating
information on status, biology
(including habitat use), and
management needs; (b) identifying
habitat suitable for population
maintenance or expansion in Arizona
and New Mexico; (c) allowing for
management flexibility; (d) creating
strong private-public partnerships; and
(e) developing stronger legal
disincentives for unlawful take. The
State wildlife agencies have committed
to implementation of the CA regardless
of the listing status of the species.

Service Response: The Service
acknowledges the conservation benefits
of the CA and the lead role of the State
wildlife agencies in the conservation
and recovery of wildlife species within
their respective States. Through
implementation of the CA there should
be many positive benefits to jaguar
conservation. However, the efforts
under the CA are based on voluntary
participation and it will take time to
realize these benefits to the level in
which the jaguar is no longer in danger
of extinction through all or a portion of
its range. As long as the species’ status
meets the regulatory definition of
endangered, the Service has the
statutory responsibility to list the
species based on biological
considerations and analysis of threats.
The CA developed to this point in time

will serve as the template for those
protections that will be necessary for the
conservation and recovery of the species
subsequent to its listing.

Issue 22: Texas Parks and Wildlife
Department evaluated the status of the
jaguar in that State and determined that,
due to habitat fragmentation, there was
no longer any potential for the jaguar to
exist in Texas. Therefore, Texas Parks
and Wildlife stated there was neither
the need to federally list nor to develop
a CA for the jaguar in Texas.

Service Response: Extirpation of a
species from an area lends evidence to
a determination that a species’
conservation status has declined range
wide and that listing is appropriate.

Issue 23: The Act has not been
reauthorized, therefore, the Act is no
longer extant. Also, we live in a
democracy. Do the majority of the
people want the jaguar listed? Another
commenter stated that there is no need
for endangered species listings. They are
a waste of time and money and are
based on pseudo-science.

Service response: Although Congress
has not reauthorized the Act, it
continues to appropriate funds for its
implementation. The Service, by
authority of the Secretary of the Interior,
is still responsible for implementing the
Act. According to the Act, listing
decisions are based on the best scientific
and commercial information available.

Summary of the Opinions of
Independent Peer Reviewers

Three independent reviewers were
contacted by the Service during the
comment period in order to obtain their
comments, data, and opinions regarding
the pertinent scientific or commercial
data and assumptions relating to
taxonomy, population status, and
biological and ecological information on
the jaguar. The reviewers were E.
Lendell Cockrum (University of
Arizona), David S. Maehr (Endangered
Cats Recovery Team), and Michael E.
Tewes (Caesar Kleberg Wildlife
Research Institute, Texas A&M
University). Responses were received
from two of the three reviewers.

One reviewer stated that because they
are secretive, the status of the jaguar in
the United States is based largely on
speculation. While some of this
speculation suggests some low level of
reproduction may have occurred in
parts of the Southwest, it is more likely
that most of these animals represented
dispersers or only sporadic breeders.
Such a pattern is to be expected at the
fringe of a species’ range where habitat
conditions, by definition, are sub-
optimal relative to the center of its
range. That does not mean such
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individuals are unimportant. They
occupy habitat that serves as a buffer to
zones of regular reproduction, and they
are potential colonizers of vacant range.
Such areas are important to maintaining
normal demographics and allowing for
the possibility of range expansion as
environmental conditions improve.
Because knowledge of jaguar
distribution and ecology involves much
speculation, there is no way to ascertain
key elements of its habitat. However,
every effort should be made to describe
the ecology of jaguars in northern
Mexico in order to understand where
some of the records originated and how
individuals are finding their way to and
from the United States. Corridors and
other patches of forest cover may indeed
be critical to the jaguar’s continuance
and possible range expansion in the
United States. Work must begin on
describing jaguar habitat requirements
and dispersal characteristics through
sign surveys and, eventually, telemetry
studies of the breeding population
closest to the United States. Enlisting
the owners of significant tracts of
private land supporting endangered cats
will be essential to jaguar conservation
if not all potential jaguar habitat is
already on public land that can be
managed for them. Involving property
owners very early in the process will
pay tremendous dividends down the
road. Jaguar recovery has much to gain
from ranch owners in the southwest.
Another reviewer commented that
wide-ranging, large carnivores such as
the jaguar travel long distances within
their home range and often use a wide
variety of habitats. Simple occurrence of
a jaguar in a particular habitat does not
necessarily convey information about
the quality of that particular habitat
type. Because there are no ecological
studies indicating habitat preferences of
jaguars within the United States, an
accurate description of important
habitats would be almost impossible.

Summary of Factors Affecting the
Species

After a thorough review and
consideration of all information
available, the Service has determined
that the jaguar should be classified as an
endangered species in the United States.
Procedures found at section 4(a)(1) of
the Act and regulations implementing
the listing provisions of the Act (50 CFR
part 424) were followed. A species may
be determined to be endangered or
threatened due to one or more of the
five factors described in section 4(a)(1).
These factors and their application to
the jaguar (Panthera onca) are as
follows:

A. The present or threatened
destruction, modification, or
curtailment of its habitat or range.
Clearing of habitat, destruction of
riparian areas, and fragmentation or
blocking of corridors may prevent
jaguars from recolonizing previously
inhabited areas. Although there is
currently no known resident population
of jaguars in the United States,
wanderers from Mexico may cross the
border and take up residency in
available habitat. (See Issue 10 for
further information.)

B. Overutilization for commercial,
recreational, scientific, or educational
purposes. In Arizona, the jaguar’s
gradual decline was concurrent with
predator control associated with the
settlement of land and the development
of the cattle industry (Brown 1983, U.S.
Fish and Wildlife Service 1990). Lange
(1960) summarized the jaguar records
from Arizona known up to that time.
Between 1885 and 1959, the reports
consisted of 45 jaguars killed, 6 sighted,
and 2 recorded by evidence such as
tracks and/or droppings.

Brown (1991) related that the
accumulation of all known records
indicated a minimum of 64 jaguars were
killed in Arizona after 1900. When
plotted at 10-year intervals, records of
jaguars reported killed in Arizona and
New Mexico between 1900 and 1980
demonstrated a ‘‘decline characteristic
of an over-exploited resident
population” (Brown 1983). Brown
(1983) argued that if the jaguars killed
during this period originated in Mexico,
the numbers of killings should not
suggest a pattern but should rather be
irregular and erratic.

Bailey (1905) listed seven reports of
jaguars Killed in Texas between 1853
and 1903. Schmidly (1983) reported
another jaguar shot in Mills County in
1904. Taylor (1947) mentioned a jaguar
killed near Lyford, Willacy County, in
1912. Brown (1991) indicated jaguars
were common in Texas until 1870. The
last reports from Texas were of
individuals killed in 1946 (San Benito,
Cameron County) and 1948 (Kleburg
County). Nowak (1975) identified killing
of jaguars for commercial sale of their
furs as a factor in the extermination of
a substantial resident population in
central Texas during the late 19th
century.

Although the demand for jaguar pelts
has diminished, it still exists along with
the business of illegal hunting of
jaguars. In 1992, Arizona Game and Fish
Department personnel infiltrated a ring
of wildlife profiteers. That operation
resulted in the March 1993, seizure of
three jaguar specimens, of which one
was allegedly taken from the Dos

Cabezas Mountains in Arizona in 1986.
Two of the specimens had been covertly
purchased from the suspects. During the
investigation, several ties to Mexico
jaguar hunting were discovered. Hounds
bred and trained in the United States
were sold to Mexican nationals for the
purpose of hunting jaguars. Also,
Mexican nationals prosecuted by the
Service in 1989 for illegally importing
jaguar pelts into the United States were
continuing the practice of providing
jaguar hunts in Mexico (Terry B.
Johnson, Arizona Game and Fish
Department, in litt., 1993).

C. Disease or predation. The Service
is unaware of any known diseases or
predators that threaten the jaguar at this
time.

D. The inadequacy of existing
regulatory mechanisms.

State Regulations

Jaguars are being considered for
inclusion on the Arizona Game and Fish
Department’s list of “Wildlife of Special
Concern,” and were included on its
previous list of “Threatened National
Wildlife of Arizona.” In general,
violations of Arizona Game and Fish
Laws (Arizona Game and Fish
Department 1991) are class 2
misdemeanors. The Arizona Game and
Fish Commission may, through criminal
prosecution, seek to recover a maximum
of $750 for each endangered species
unlawfully taken, wounded, or killed.
Special depredation permits may be
issued for jaguars.

Under the California Code of
Regulations, it is prohibited to import,
transport, or possess jaguars. According
to California Fish and Game Code,
Section 12011, such acts carry a
maximum penalty of a $30,000 fine, 1
year in jail, or both.

In Louisiana the jaguar receives no
official protection from the State (Fred
Kimmel, Louisiana Department of
Wildlife and Fisheries, pers. comm.,
1993).

In New Mexico, the jaguar is
considered a ‘‘restricted species” on the
State’s list of endangered species and
subspecies. It is unlawful to take,
possess, transport, export, process, sell,
or offer for sale a jaguar in New Mexico.
Violations are a misdemeanor and, upon
conviction, a person shall be fined
$1,000 and imprisoned from 30 days to
1 year.

The jaguar is listed as threatened by
the State of Texas. It is unlawful to take,
possess, transport, export, process, sell
or offer for sale, or ship jaguars in Texas.
However, some of the above actions may
be allowed for zoological gardens, and
scientific, commercial, and propagation
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purposes with the proper permits. A
first violation of the regulations or a
permit is a Texas Parks and Wildlife
Code C misdemeanor which carries a
fine of $25 to $500 (Capt. Harold Oates,
Texas Parks and Wildlife, pers. comm.,
1994).

In summary, although some States
provide limited protection to the jaguar,
illegal taking continues to occur. None
of the State penalties for illegal taking
are as stringent as the $50,000 fine and/
or 1 year in jail provided for endangered
species under the Act. Thus, listing the
species under the Act results in
protective measures beyond those
provided by the States.

Federal Protection

Prior to this final rule, the jaguar was
listed under the Act as an endangered
species only from Mexico southward to
include Central and South America. It
was not listed in the United States.
Jaguars which may have occurred in, or
immigrated into, the United States were
not protected by the Act.

OnJuly 1, 1975, the jaguar was
included in Appendix | of CITES. CITES
is a treaty established to prevent
international trade that may be
detrimental to the survival of plants and
animals. Generally, both import and
export permits are required from the
importing and exporting countries
before an Appendix | species may be
shipped, and Appendix | species may
not be exported for primarily
commercial purposes. CITES permits
may not be issued if the export will be
detrimental to the survival of the
species or if the specimens were not
legally acquired. However, CITES does
not prohibit the act of taking,
possessing, or transporting a jaguar
within the United States and its
territories.

The subspecies Panthera onca
veraecrucis, with historical range in
Texas and eastern Mexico, is designated
by the United States government as a
peripheral animal of concern in a
provisional list for the Annex of the
Convention on Nature Protection and
Wildlife Preservation in the Western
Hemisphere (Nowak, pers. comm.,
1992). Panthera onca arizonensis is not
so designated. This Convention, as
implemented by Sections 2 and 8(A) of
the Act, does not require the protection
of species listed. Therefore, neither P. o.
veraecrucis nor P. 0. arizonensis are
currently protected.

E. Other natural or manmade factors
affecting its continued existence. M—44
ejector devices with cyanide capsules
are used by the Animal Plant and Health
Inspection Service, Animal Damage
Control and may be of threat to the

jaguar (Terry B. Johnson, Arizona Game
and Fish Department, in litt., 1993).
Jaguars may also be victims of traps
targeting other predators such as bears
and cougars.

The Service has carefully assessed the
best scientific and commercial
information available regarding the past,
present, and future threats faced by this
species in determining to make this rule
final. Based on this evaluation, the
preferred action is to list the jaguar
(Panthera onca) as endangered
throughout its range. The lack of
protection under the Act for jaguars in
the United States was due to an
uncorrected technicality, rather than to
any scientific information that jaguars
do not require protection. A decision to
take no action would exclude the jaguar
in the United States from needed
protection pursuant to the Act. A
decision to extend only threatened
status would not adequately express the
drastic distributional decline of the
species and the continued jeopardy of
any individuals in the United States.
Therefore, no action or listing as
threatened would be contrary to the
intent of the Act.

Critical Habitat

Section 4(a)(3) of the Act, as
amended, requires that, to the maximum
extent prudent and determinable, the
Secretary propose critical habitat at the
time the species is proposed to be
endangered or threatened. The Service
finds that designation of critical habitat
is not prudent for this species. The
Service’s regulations (50 CFR
424.12(a)(1)) state that designation of
critical habitat is not prudent when one
or both of the following situations exist:
(1) The species is threatened by taking
or other human activity, and
identification of critical habitat can be
expected to increase the degree of such
threat to the species; or (2) such
designation of critical habitat would not
be beneficial to the species.

As discussed in factor ‘B’ above, a
primary threat to the jaguar in the
United States is from taking. Jaguars are
still in demand for hunts and as
trophies and pelts. A jaguar in Arizona
was hunted and killed in 1986
approximately 1 year after it was known
to be in the area and photographs
confirmed another jaguar in New
Mexico during 1996. Publication of
detailed critical habitat maps and
descriptions in the Federal Register
would likely make the species more
vulnerable to activities prohibited under
section 9 of the Act. In addition, since
the primary threat to the species in the
United States is direct taking rather than
habitat destruction, designation of

critical habitat would not lessen, and
may increase, the primary threat to the
jaguar. Appropriate parties and
landowners have been notified of the
location and importance of protecting
this species’ habitat. Identification of
this species’ habitat preferences will be
addressed through the recovery process.
Therefore, it is not prudent to designate
critical habitat for the jaguar.

Available Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the Act include
recognition, recovery actions,
requirements for Federal protection, and
prohibitions against certain practices.
Recognition through listing encourages
and results in conservation actions by
Federal, State, and private agencies,
groups, and individuals. The Act
provides for possible land acquisition
and cooperation with the States and
authorizes recovery plans for all listed
species. The protection required of
Federal agencies and the prohibitions
against taking and harm are discussed,
in part, below.

Section 7(a) of the Act, as amended,
requires Federal agencies to evaluate
their actions with respect to any species
that is proposed or listed as endangered
or threatened and with respect to its
critical habitat, if any is being
designated. Regulations implementing
this interagency cooperation provision
of the Act are codified at 50 CFR part
402. Section 7(a)(4) requires Federal
agencies to confer informally with the
Service on any action that is likely to
jeopardize the continued existence of a
proposed species or result in
destruction or adverse modification of
proposed critical habitat. If a species is
subsequently listed, section 7(a)(2)
requires Federal agencies to ensure that
activities they authorize, fund, or carry
out are not likely to jeopardize the
continued existence of such a species or
to destroy or adversely modify its
critical habitat. If a Federal action may
affect a listed species or its critical
habitat, the responsible Federal agency
must enter into consultation with the
Service. Federal actions that may affect
the jaguar include clearing of habitat
known to have been occupied by jaguars
and trapping or animal control activities
targeting the jaguar or other large
predators.

The Act and its implementing
regulations set forth a series of general
trade prohibitions and exceptions that
apply to all threatened wildlife. The
prohibitions, codified at 50 CFR 17.21
and 17.31, in part, make it illegal for any
person subject to the jurisdiction of the
United States to take (includes harass,
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harm, pursue, hunt, shoot, wound, kill,
trap, or collect; or to attempt any of
these), import or export, ship in
interstate commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any listed species. It is also illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taken illegally. Certain exceptions apply
to agents of the Service and State
conservation agencies.

The prohibitions of section 9 will not
apply to jaguars which were held in
captivity or a controlled environment on
December 28, 1973, or the date of this
publication, provided that such holding
and any subsequent holding of such
jaguars was not in the course of a
commercial activity. For clarification,
the pre-Act date is the date of
publication of the final rule listing the
species; the jaguar will have two pre-Act
dates depending upon its origin. The
Service considers jaguars currently held
in captivity in the United States to of
originated from parental stock outside of
the United States and, thus, their pre-
Act date is December 28, 1973. Jaguars
legally obtained in the United States
from the wild could be considered to be
pre-Act if obtained on or prior to the
date of this rulemaking and not held in
the course of a commercial activity.

Permits may be issued to carry out
otherwise prohibited activities
involving endangered wildlife species
under certain circumstances.
Regulations governing permits are at 50
CFR 17.22. Such permits are available
for scientific purposes, to enhance the
propagation or survival of the species,
and/or for incidental take in connection
with otherwise lawful activities.
Requests for copies of the regulations
regarding listed wildlife and inquiries
about prohibitions and permits may be
addressed to the Service’s Southwest
Regional Office, P.O. Box 1306,
Albuquerque, New Mexico, 87103 (505/
248-6666).

It is the policy of the Service (59 FR
34272) to identify to the maximum
extent practicable those activities that
would or would not constitute a
violation of section 9 of the Act at the
time of listing. The intent of this policy
is to increase public awareness of the
effect of listing on proposed or ongoing
activities. The Service believes that,
based on the best available information,
the following actions will not result in
a violation of section 9, provided these
activities are carried out in accordance

with any existing regulations and permit
requirements:

1. Normal ranching activities, except
predator control targeting large cats
which results in inadvertent trapping or
mortality of a jaguar.

2. Habitat clearing, except in areas
where jaguars are known to exist or
have been known to exist.

3. Fencing or other property
delineation.

4. If, when using dogs to tree
mountain lions, a jaguar is inadvertently
chased and/or treed by the dogs, so long
as the dogs are called off upon
realization that a jaguar is being chased.

The following activities would likely
violate section 9 of the Act:

1. Any activity specifically prohibited
by the Act (e.g., shooting, hunting,
trapping, etc.)

2. Intentional clearing or destruction
of habitat known to be occupied by
jaguars.

3. Any activities that fall within the
definition of harass and harm. The
Service has defined the terms harass
and harm as follows: Harass means an
intentional or negligent act or omission
which creates the likelihood of injury to
wildlife by annoying it to such an extent
as to significantly disrupt normal
behavior patterns which include, but are
not limited to, breeding, feeding, or
sheltering. Harm has been defined as an
act which actually Kills or injures
wildlife. Such acts may include
significant habitat modification or
degradation when it actually kills or
injures wildlife by significantly
impairing essential behavioral patterns
including breeding, feeding or
sheltering.

4. Predator control activities targeting
large cats that trap, Kkill, or otherwise
injure jaguars.

Contacts have been identified to assist
the public in determining whether a
particular activity would be prohibited
under section 9 of the Act. In Arizona,
contact the Field Supervisor in Phoenix
(see ADDRESSES section). In California,
contact the Field Supervisor, Carlshad
Field Office, 2730 Loker Avenue West,
Carlsbad, California 92008 (619/431—
9440). In Louisiana, contact the Field
Supervisor, Lafayette Field Office, 825
Kaliste Saloom, #102, Lafayette,
Louisiana 70508 (318/264—6630). In
New Mexico, contact the Supervisor,
Ecological Services Field Office, 2105
Osuna Road NE., Albuquerque, New
Mexico 87113 (505/761-4525). In Texas,
contact the Supervisor, Ecological
Services Field Office, 10711 Burnet

Road, Suite 200, Hartland Bank
Building, Austin, Texas 78758 (512/
490-0057).

National Environmental Policy Act

The Service has determined that
Environmental Assessments and EIS’s,
as defined under the authority of the
National Environmental Policy Act of
1969, need not be prepared in
connection with regulations adopted
pursuant to section 4(a) of the Act, as
amended. A notice outlining the
Service’s reasons for this determination
was published in the Federal Register
on October 25, 1983 (48 FR 49244).

Required Determinations

The Service has examined this
regulation under the Paperwork
Reduction Act of 1995 and found it to
contain no information collection
requirements.

References Cited

A complete list of all references cited
herein is available on request from the
Field Supervisor, Arizona Ecological
Services Field Office (see ADDRESSES
section).

Author: The primary authors of this
final rule are William Austin and Bruce
Palmer of the Arizona Ecological
Services Field Office (see ADDRESSES
section).

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.

Regulation Promulgation

Accordingly, part 17, subchapter B of
chapter |, title 50 of the Code of Federal
Regulations, is amended as set forth
below:

PART 17—[AMENDED]

1. The authority citation for part 17
continues to read as follows:

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.11(h) is amended by
revising the entry for “Jaguar’” under
MAMMALS in the List of Endangered
and Threatened Wildlife to read as
follows:

§17.11 Endangered and threatened
wildlife.
* * * * *

(h)* * *
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Species Vertebrate pop-
I ulation where . Critical Special
Historic range Status | When listed )
P endangered or habitat rules
Common name Scientific name threatened
MAMMALS
* * * * * * *
Jaguar ................ Panthera onca U.S.A. (AZ, CA, LA, NM, TX), | Entire ............... E ... 5, 622 NA NA

Mexico, Central and South
America.

* * * * * * *

Dated: July 14, 1997.
John G. Rogers,
Acting Director, Fish and Wildlife Service.
[FR Doc. 97-19208 Filed 7-21-97; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 970129015-7170-04; 1.D.
031997B]

RIN 0648—-A184

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Interim final rule.

SUMMARY: NMFS by this action
establishes a take reduction plan, and
issues an interim final rule
implementing that plan, to reduce
serious injury and mortality to four large
whale stocks that occurs incidental to
certain fisheries. The target whale stocks
are: The North Atlantic right whale
(Eubalaena glacialis), western North
Atlantic stock, humpback whale
(Megaptera novaeangliae) western
North Atlantic stock, fin whale
(Balaenoptera physalus) western North
Atlantic stock, and minke whale
(Balaenoptera acutorostrata), Canadian
East Coast stock. Covered by the plan
are fisheries: For multiple groundfish
species, including monkfish and
dogfish, in the New England
Multispecies sink gillnet fishery; for
multiple species in the U.S. mid-
Atlantic coastal gillnet fisheries; for
lobster in the interim final rule includes
time and area closures for the lobster,
anchored gillnet and shark drift gillnet
fisheries, gear requirements, including a
general prohibition on having line

floating at the surface in these fisheries,
a prohibition on storing inactive gear at
sea; and restrictions on setting shark
drift gillnets and drift gillnets in the
mid-Atlantic. The plan also contains
non-regulatory aspects, including
recommendations for gear research,
public outreach and increasing efforts to
disentangle whales caught in fishing
gear.

DATES: Except for §8229.32 (b), (c)(1),
(d)(1), (e)(1), and (f)(1) (the gear marking
requirements), the regulations are
effective November 15, 1997.

Sections 229.32 (b), (c)(1), (d)(1),
(e)(1), and (f)(1) (the gear marking
requirements) are effective January 1,
1998. If the Office of Management and
Budget gives approval for the
information collection requirements in
these sections at a later date, NOAA will
publish a timely document in the
Federal Register with the new effective
date.

Comments on the plan, the interim
final rule, and paperwork burden
estimates must be received by October
15, 1997.

ADDRESSES: Comments should be sent
to: Chief, Marine Mammal Division,
Office of Protected Resources, NMFS,
1315 East-West Highway, Silver Spring,
MD 20910. Copies of the Environmental
Assessment accompanying this interim
rule can be obtained by writing to the
same address. Comments regarding the
burden-hour estimates or any other
aspect of the collection of information
requirements contained in the interim
final rule should also be sent to the
Office of Information and Regulatory
Affairs, OMB, Attention: NOAA Desk
Officer, Washington, DC 20503. Copies
of the 1996 Stock Assessment Reports
for northern right whales, humpback
whales, fin whales and minke whales
may be obtained by writing to Gordon
Waring, NMFS, 166 Water St., Woods
Hole, MA 02543.

FOR FURTHER INFORMATION CONTACT: Kim
Thounhurst, NMFS, Northeast Region,
508-281-9138; Bridget Mansfield,
NMFS, Southeast Region, 813-570—

5312; or Michael Payne, NMFS, Office
of Protected Resources, 301-713-2322.

SUPPLEMENTARY INFORMATION:
Background

The Marine Mammal Protection Act
(MMPA) requires commercial fisheries
to reduce the incidental mortality and
serious injury of marine mammals to
insignificant levels approaching a zero
mortality and serious injury rate by
April 30, 2001 (section 118 (b)(1)).

For some marine mammal stocks and
some fisheries, section 118(f) requires
NMFS to develop and implement take
reduction plans to assist in recovery or
to prevent depletion. Take reductions
plans are required for each “‘strategic
stock.” A strategic stock is a stock: (1)
For which the level of direct human-
caused mortality exceeds the potential
biological removal (PBR) level; (2) that
is declining and is likely to be listed
under the Endangered Species Act
(ESA) in the foreseeable future; or (3)
that is listed as a threatened or
endangered species under the ESA or as
a depleted species under the MMPA.
Fisheries primarily affected by take
reduction plans are those classified as
““Category I”” or “Category II”” fisheries
under section 118(c)(1)(A) (i) or (ii) of
the MMPA. Category | fisheries have
frequent incidental mortality and
serious injury of marine mammals.
Category Il fisheries have occasional
incidental mortality and serious injury
of marine mammals.

The immediate goal of a take
reduction plan is to reduce, within 6
months of its implementation, the
mortality and serious injury of strategic
stocks incidentally taken in the course
of U.S. commercial fishing operations to
below the PBR levels established for
such stocks. The PBR level is defined in
the MMPA as the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock while allowing
that stock to reach or maintain its
optimum sustainable population. The
parameters for calculating the PBR level
are described by the MMPA.
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The long-term goal of a take reduction
plan is to reduce, within 5 years of its
implementation, the incidental
mortality and serious injury of strategic
marine mammals taken in the course of
commercial fishing operations to
insignificant levels approaching a zero
mortality and serious injury rate, taking
into account the economics of the
fishery, the availability of existing
technology, and existing state or
regional fishery management plans.
Unlike PBR, the MMPA does not define
how to calculate the ‘“zero mortality rate
goal” (ZMRG). For the purposes of this
rule, NMFS intends to interpret ZMRG
to be 10 percent of the PBR level for
each stock until a formal definition is
established.

Through this document, NMFS
publishes an Atlantic Large Whale Take
Reduction Plan (ALWTRP) and an
interim final rule implementing that
plan. The plan, in conjunction with the
Offshore Cetacean Take Reduction Plan,
currently being developed, is intended
to meet the goals stated above for right
whales, humpback, and fin whales,
which are listed as endangered species
under the ESA (and are thus considered
strategic stocks under the MMPA).
Although minke whales are not
considered strategic at this time, the
ALWTRP is also expected to reduce
takes of minke whales. The plan may be
amended in the future to take account
of new information or circumstances.

The fisheries affected by this plan are:
Anchored gillnet fisheries including the
New England sink gillnet fishery, the
Gulf of Maine/U.S. Mid-Atlantic lobster
trap/pot fishery, the U.S. mid-Atlantic
coastal gillnet fisheries, and the
Southeastern U.S. Atlantic drift gillnet
fishery for sharks. The New England
Multispecies sink gillnet fishery is a
Category | fishery that has an historical
incidental bycatch of humpback, minke,
and possibly fin whales. This gear type
has been documented to entangle right
whales in Canadian waters.
Additionally, entanglements of right
whales in unspecified gillnets have been
recorded for U.S. waters, although U.S.
sink gillnets have not been conclusively
identified as having entangled right
whales. The Gulf of Maine/U.S. mid-
Atlantic lobster trap/pot fishery is a
Category | fishery that has an historical
bycatch of right, humpback, fin and
minke whales. The mid-Atlantic coastal
gillnet fisheries are considered a
Category Il fisheries complex that has an
historical incidental bycatch of
humpback whales. The Southeastern
U.S. Atlantic drift gillnet fishery for
sharks is a Category Il fishery that is
believed to be responsible for bycatch of
at least one right whale.

The pelagic drift gillnet fishery is a
Category | fishery which has recorded
takes of large whales. Those interactions
will be addressed in the Atlantic
Offshore Cetacean Take Reduction Plan.

Other fisheries operating on the U.S.
Atlantic Coast have a low level of
historical bycatch of large whales but
some may potentially take large whales,
because the gear is similar to that used
by the four fisheries regulated by this
rule. These fisheries include the tuna
hand line/hook-and-line fishery,
groundfish (bottom) longline/hook-and-
line fishery, surface gillnet fishery for
small pelagic fishes, pot fisheries other
than lobster pot, finfish staked trap
fisheries, and weir/stop seine fisheries.
Currently, these fisheries are either
classified as Category Il or are
unclassified. NMFS will continue to
assess the appropriateness of these
classifications and may recommend a
reclassification in the future if evidence
is found that any fishery contributes
significantly to the overall entanglement
problem.

Some waters are exempt from this
plan. The basic rule for the exempted
water boundaries is that all waters
landward of the first bridge over any
embayment, harbor or inlet will be
exempted. Some bays that do not have
bridges over them are also exempted,
including Penobscot Bay, Casco Bay,
Long Island Sound, Delaware Bay and
Chesapeake Bay. South of the Virginia/
North Carolina border, all waters
landward of the demarcation line of the
International Regulations for Preventing
Collisions at Sea, 1972 (72 COLREGS
line) are exempted. These are all areas
where large whale occurrences are so
rare that NMFS believes gear
requirements will have no measurable
effect on reducing entanglements. For a
precise definition of the exempted areas,
see the regulation section of this
document.

Current Entanglement Rates and Future
Targets

The information in this section is
from the 1996 Stock Assessment Reports
(Waring et al., 1996) compiled by NMFS
as required by the MMPA. Additional
information about the population
biology and human-caused sources of
mortalities and serious injuries is
included in the Stock Assessment
Reports, which are available from NMFS
(see ADDRESSES).

Some entanglements of large whales
were observed by the NMFS sea
sampling program; however, most
records come from various sources such
as small vessel operators. Limitations on
the use of the available entanglement
data include: (1) Not all observed events

are reported; (2) most reports are
opportunistic rather than from
systematic data collection;
consequently, conclusions cannot be
made regarding actual entanglement
levels; (3) identifying gear type or the
fishery involved is often problematic;
and (4) identifying the location where
the entanglement first occurred is often
difficult since the first observation
usually occurs after the animal has left
the original location.

North Atlantic Right Whales—Most of
the measures in this plan focus on ways
to reduce the risk of serious injury and
mortality to right whales, both because
the right whales’ population status is
more critical than that of any other large
whale and because right whales are the
only endangered large whale in U.S.
Atlantic waters for which the PBR level
is known to be exceeded. The North
Atlantic right whale is one of the most
endangered species in the world,
numbering only around 300 animals.
The 1996 stock assessment compiled by
NMEFS estimates that a minimum of 1.1
right whales from the western North
Atlantic stock are seriously injured or
killed annually by entanglement in U.S.
fishing gear from 1991 through 1996.
The reports available to NMFS often do
not contain the detail necessary to
attribute an entanglement to a particular
fishery or location. However, lobster pot
gear and pelagic drift gillnet gear are
known to have contributed to these
entanglements. Longer-term records
held by NMFS include entanglements of
right whales in other gillnets, including
gillnets in Canada and in the
southeastern United States. Unobserved
entanglements are also known to occur,
based on observed scarred animals.
More than half of all right whales bear
scars that appear to be from
entanglements. NMFS is unable to
estimate the rate of these unobserved
events.

The overall rate or serious injuries or
mortalities of right whales by
commercial fisheries must be reduced
from 1.1 animals per year to less than
the PBR level of 0.4 animals per year to
meet the 6-month goal set by the
MMPA.

Humpback Whales—The 1996 Stock
Assessment Reports estimate that rate of
serious injury and mortality of
humpback whales due to fishery
interactions is 4.1 animals per year. Of
this value, 0.7 animals per year were
observed by NMFS observers. The
remaining 