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Now Available Online

Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO

Access, a service of the United States Government Printing

Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page |l or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov
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Rules and Regulations

Federal Register

Vol. 62, No. 139
Monday, July 21, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 1280
[No. LS-97-002]

Sheep Promotion, Research, and
Information

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This document removes the
Sheep and Wool Promotion, Research,
Education, and Information Order
(Order) and all previously published
regulations authorized under the Sheep
Promotion, Research, and Information
Act of 1994 (Act) from the Code of
Federal Regulations (CFR). Some of the
implementing sections were suspended
and some were postponed when the
Department of Agriculture (Department)
invalidated the results of the nationwide
sheep referendum and announced that a
second referendum would be
conducted. In October 1996, producers,
feeders, and importers voted again and
did not approve the Order in a
nationwide referendum; thus, the Order
and previously published regulations
associated with the program are
removed.

EFFECTIVE DATE: July 22, 1997.

FOR FURTHER INFORMATION CONTACT:
Ralph L. Tapp, Chief; Marketing
Programs Branch, Room 2606-S;
Livestock and Seed Division, AMS,
USDA,; P.O. Box 96456, Washington,
D.C. 20090-6456. Telephone number
202/720-1115.

SUPPLEMENTARY INFORMATION:
Prior Documents

Notice—Invitation to submit
proposals published January 4, 1995 (60
FR 381); Proposed Rule—Sheep and
Wool Promotion, Research, Education,

and Information Order published June
2, 1995 (60 FR 28747); Proposed Rule—
Procedures for Conduct of Referendum
published August 8, 1995 (60 FR
40313); Notice—Certification of
Organizations for Eligibility to Make
Nominations to the proposed Board
published August 8, 1995 (60 FR
40343); Proposed Rule—Rules and
Regulations published October 3, 1995
(60 FR 51737); Proposed Rule—Sheep
and Wool Promotion, Research,
Education, and Information Order
published December 5, 1995 (60 FR
62298); Final Rule—Referendum
Order—Procedures for the Conduct of
Referendum published December 15,
1995 (60 FR 64297); Final Rule—Sheep
and Wool Promotion, Research,
Education, and Information Order
published May 2, 1996 (61 FR 19514);
Final Rule—Rules and Regulations
published May 9, 1996 (61 FR 21053);
Final Rule—Certification and
Nomination Procedures published May
9, 1996 (61 FR 21049); and Final Rule—
Suspension and Postponement of Sheep
and Wool Promotion, Research,
Education, and Information Order
published June 28, 1996 (61 FR 33644).

Executive Orders 12866 and 12988 and
the Regulatory Flexibility Act and the
Paperwork Reduction Act

This final rule has been determined to
be not significant for purposes of
Executive Order 12866 and therefore
has not been reviewed by the Office of
Management and Budget (OMB).

This final rule was reviewed under
Executive Order 12988, Civil Justice
Reform. It is not intended to have a
retroactive effect. This rule would not
preempt any State or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule.

The Act (7 U.S.C. 7101-7111)
provides that any person subject to the
Order may file with the Secretary a
petition stating that the Order, any
provision of the Order, or any obligation
imposed in connection with the Order
is not in accordance with the law, and
requesting a modification of the Order
or an exemption from certain provisions
or obligations of the Order. The
petitioner would have the opportunity
for a hearing on the petition. Thereafter
the Secretary would issue a decision on
the petition. The Act provides that the
district court of the United States in the

district in which the petitioner resides
or carries on business has jurisdiction to
review the Secretary’s decision, if the
petitioner files a complaint for that
purpose not later than 20 days after the
date of the entry of the decision. The
petitioner must exhaust his or her
administrative remedies before filing
such a complaint in the district court.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final action on small entities.

The purpose of RFA is to fit
regulatory actions to the scale of the
businesses that are subject to such
actions so that small businesses would
not be unduly or disproportionately
burdened.

According to the January 27, 1995,
issue of ““‘Sheep and Goats,” published
by the Department’s National
Agricultural Statistics Service, there are
approximately 87,350 sheep operations
in the United States, nearly all of which
would be classified as small businesses
under the criteria established by the
Small Business Administration (13 CFR
§121.601). Additionally, there are
approximately 9,000 importers of sheep
and sheep products, nearly all of which
would be classified as small businesses.

This action terminates all provisions
of 7 CFR Part 1280.

In a final rule published on June 28,
1996, (61 FR 33644), the Department
suspended indefinitely the provisions of
the Order and the Certification and
Nomination Regulations and postponed
indefinitely the effective date for
assessment collection in the Rules and
Regulations and the assessment portions
of the Order. That final rule was
effective on June 29, 1996. Since that
time, a second nationwide referendum
was conducted on October 1, 1996, in
which producers, feeders, and importers
voted. The Order was not approved in
referendum. Except for the referendum
rules, the requirements of the Order and
implementing rules and regulations
have not been implemented. Since the
Act provides for and requires approval
of an Order by referendum before it can
become effective, this action terminates
and removes from the CFR all of the
provisions of Part 1280. Accordingly,
AMS has determined that this action
will not have a significant economic
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impact on a substantial number of small
entities.

Background

AMS published the final Order (61 FR
19514) on May 2, 1996, to implement a
national sheep and wool, promotion,
research, education, and information
program. The effective date of the Order
was May 3, 1996, except that the
collection and remittance sections of the
Order—§1280.224-8 1280.228—were
scheduled to become effective on July 1,
1996. The final Rules and Regulations
(61 FR 21053; effective May 10, 1996),
which set forth the collection and
remittance procedures to be used
beginning July 1, 1996, and the
Certification and Nomination
procedures (61 FR 21049; effective May
10, 1996), which set forth the eligibility
criteria and the nomination process to
be used to obtain nominations for
appointment to the Board, were both
published in the Federal Register on
May 9, 1996. However, after the
February 6, 1996, referendum was held,
the Department received voter
complaints about alleged
inconsistencies in the application of the
referendum rules in conducting the
referendum. The Department conducted
a review of these allegations. Based on
findings in the review, which revealed
that the referendum rules were not
applied consistently, on June 28, 1996,
the Department suspended indefinitely
provisions of the Order and the
Certification and Nomination
Regulations, and postponed indefinitely
the announced effective date of July 1,
1996, for assessment collection in the
Rules and Regulations, and the
assessment provisions of the Order.
Subsequently, a second referendum was
held on October 1, 1996.

Before the Order can become
effective, the Act requires that it be
approved either by a majority of
producers, feeders, and importers voting
in the referendum, or by voters who
account for at least two-thirds of the
production represented by persons
voting in the referendum. Of the 11,880
valid ballots cast in the October 1, 1996,
referendum, 5,603 (47 percent) favored
implementation of the Order and 6,277
(53 percent) opposed implementation of
the Order. Of those persons voting in
the referendum who cast a valid ballot,
those favored the Order accounted for
33 percent of the total production voted
and those who opposed it accounted for
67 percent of the production voted.

It is also found and determined upon
good cause that it is impracticable,
unnecessary, and contrary to the public
interest to give preliminary notice or to
engage in further public procedure prior

to putting this action into effect, and
that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register, because: (1) In a
second referendum conducted on
October 1, 1996, eligible sheep
producers, sheep feeders, and importers
voting did not approve the Order; (2)
previously suspended and postponed
provisions of 7 CFR 1280 must now be
terminated; and (3) no useful purpose
would be served in delaying the
effective date of the termination Order.

It is therefore ordered that 7 CFR 1280
is hereby terminated effective on July
22, 1997. This termination includes all
previously published regulations
authorized under the Act.

List of Subjects in 7 CFR Part 1280

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements, Sheep
and sheep products, Reporting and
recordkeeping requirements.

PART 1280—[REMOVED]

For the reasons set forth in the
preamble and under the authority of 7
U.S.C. 7101-7111, 7 CFR part 1280 is
removed.

Dated: July 15, 1997.

Barry L. Carpenter,

Director, Livestock and Seed Division,
Agricultural Marketing Service.

[FR Doc. 97-19024 Filed 7-18-97; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—-CE-34-AD; Amendment 39—
10073; AD 97-14-15]

RIN 2120-AA64

Airworthiness Directives; Raytheon
Aircraft Company (Formerly Known as
Beech Aircraft Corporation) Models
E33, F33, G33, E33A, F33A, E33C,
F33C, C35, D35, E35, F35, G35, H35,
J35, K35, M35, N35, P35, S35, V35,
V35A, V35B, V35TC, V35ATC, V35BTC,
36, A36, A36TC, B36TC, 50, B50, C50,
95-55, 95A55, 95B55, 95C55, D55, E55,
56TC, A56TC, 58, 58TC, 95, B95, B95A,
D95A, and E95 Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that
applies to Raytheon Aircraft Company

(formerly known as Beech Aircraft
Corporation) Models E33, F33, G33,
E33A, F33A, E33C, F33C, C35, D35,
E35, F35, G35, H35, 135, K35, M35, N35,
P35, S35, V35, V35A, V35B, V35TC,
V35ATC, V35BTC, 36, A36, A36TC,
B36TC, 50, B50, C50, 95-55, 95A55,
95B55, 95C55, D55, E55, 56 TC, A56TC,
58, 58TC, 95, B95, B95A, D95A, and E95
airplanes. This action requires checking
the cabin side door handle and the
utility door handle from the interior of
the airplane for proper locking. If the
door handles do not lock, the proposed
AD would require reinstalling the door
handles correctly for the lock to engage.
Nine reports of the utility and cabin
door handle opening from the interior of
the airplane without depressing the lock
release button prompted this action. The
actions specified by this AD are
intended to prevent unintentional
opening of the cabin side door and the
utility door from the interior of the
airplane, which, if not detected and
corrected, could result in loss of control
of the airplane.

DATES: Effective September 2, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of September
2,1997.

ADDRESSES: Service information that
applies to this AD may be obtained from
Raytheon Aircraft Company, P.O. Box
85, Wichita, Kansas 67201-0085. This
information may also be examined at
the Federal Aviation Administration
(FAA), Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket 96—CE—34—AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Larry Engler, Aerospace Engineer, FAA,
Wichita Aircraft Certification Office,
1801 Airport Rd., Rm. 100, Mid-
Continent Airport, Wichita, Kansas
67209; telephone (316) 946-4122;
facsimile (316) 946-4407.

SUPPLEMENTARY INFORMATION:

Events Leading to the Issuance of This
AD

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to Raytheon Aircraft Company
(Raytheon) (formerly known as Beech
Aircraft Corporation) Models E33, F33,
G33, E33A, F33A, E33C, F33C, C35,
D35, E35, F35, G35, H35, J35, K35, M35,
N35, P35, S35, V35, V35A, V35B,
V35TC, V35ATC, V35BTC, 36, A36,
A36TC, B36TC, 50, B50, C50, 95-55,
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95A55, 95B55, 95C55, D55, E55, 56 TC,
AB6TC, 58, 58TC, 95, B95, B95A, DI5A,
and E95 airplanes was published in the
Federal Register on December 23, 1996
(61 FR 67505). The action proposed to
require checking the cabin side door
and the utility door handle from the
interior of the airplane for proper
locking. If the handles do not lock, this
action proposed to require procedures
for re-installing the door handles
correctly for the lock to engage.
Accomplishment of the proposed action
would be in accordance with Raytheon
Aircraft Mandatory Service Bulletin No.
2693, Issued: May, 1996.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to
comments received from three different
commenters.

Comment 1: No Need for AD Action

The first commenter states that the
use of the words ‘““may result” or “could
occur” in the section titled “Events
Leading to the Proposed Action” of the
preamble indicates that there have been
no actual incidents or accidents because
of the improperly installed door handle
and there is no need for the AD action.

The FAA does not concur that there
is no need for AD action. The FAA uses
the phrases “may result” and ““could
occur” to emphasize the possibility of
another incident or accident occurring
based on the history and reports of
incidents and accidents that have
already occurred. The AD preamble is
used to describe what the FAA knows
has already happened and to justify the
possible consequences if the affected
airplane operators do not comply with
the AD action. The notice of proposed
rulemaking (NPRM) did not specify the
number of occurrences reported on
these cabin door handles. There have
been nine reports of these door handles
not locking properly.

No changes have been made to the
final rule as a result of this comment.

Comment 2: No Incidents, Only Reports

The same commenter also states that
the phrase “incidents described above”
in the section titled ““Explanation of the
Provisions of the Proposed Action”
makes reference to incidents described
in the preamble and there are no
incidents described, but only reports of
improperly installed door handles.

The FAA concurs and will change all
incident references in the final rule to
reports.

Comment 3: Cost Impact

A commenter states that the cost of
repetitive inspections and the owners/

operators time for the burdensome
paperwork that is required to comply
with an AD is not figured into the cost
of the proposed AD.

The FAA concurs, but states that the
cost of the repetitive inspections is not
figured into the cost impact per airplane
or for the entire U.S. fleet because there
are no repetitive inspections proposed
in the NPRM. Likewise, the FAA does
not estimate the time for paperwork to
comply with the proposed AD because
the FAA has no reasonable means of
obtaining this information.

No changes have been made to the
final rule as a result of this comment.

Comment 4: Include Subsequent Service
Bulletin Revisions in AD

A commenter states that the AD
compliance should not only specify that
the proposed action be accomplished in
accordance with Raytheon Service
Bulletin (SB) No. 2693, dated May,
1996, but also include any subsequent
revisions to the referenced service
bulletin.

The FAA does not concur. The FAA
cannot approve data that does not exist.
Approval of this nature could adversely
affect aviation safety if modifications
were included in the subsequent service
bulletins that did not carry normal FAA
review.

No changes have been made to the
final rule as a result of this comment.

Comment 5: Improper Installation Is Not
Justification for an AD

One commenter explains that AD’s
normally do not address a potential
problem based on an improperly
installed part. The commenter states
that if AD’s were issued on this basis
alone, why doesn’t the FAA issue AD’s
to cover the installation of all aircraft
parts?

FAA does not concur with this
commenter’s statement. The NPRM is
written because the information
provided in the maintenance manual
does not cover the re-installation of the
door handle, once removed. The NPRM
provides the information needed to
assure that the door handles are re-
installed correctly. The FAA will add a
Note in the AD recommending that
reference be made to the service bulletin
in the maintenance manual.

Comment 6: No Interior Cabin or Utility
Doors

A commenter states that a revision is
needed in the “Summary’’ to correctly
identify the area to be inspected. As
written, the phrase “* * *interior cabin
side door handle and interior utility
door handle* * *” leads the reader to
believe there are interior doors on the

airplane. There are no interior cabin
side doors or interior utility doors.

The FAA concurs and has re-written
the “Summary”’ to correctly describe the
doors as “* * *cabin side door handle
and utility door handle from the interior
of the airplane * * *" for better
clarification.

Comment 7: Unsafe Condition Not
Defined Correctly

One commenter states that the phrase
“* * *while in flight * * * could
result in injury to passengers * * *” is
misleading. The commenter states that
the airloads on the door after rotation of
the airplane should prevent the door
from opening, and the only potential for
injury is during taxi operations.

The FAA concurs with this statement.
After further review of the reports made,
the FAA has determined that no injuries
have occurred from the door coming
ajar. As a result, the FAA has changed
the statements referring to passenger
injury during flight or during taxi
operations. Instead, the statement has
been changed to “* * * could result in
loss of control of the airplane.” The
reason for this change is that loss of
control of the airplane could result from
either a startled passenger grabbing an
airplane control should the door come
ajar because the door handle lock didn’t
lock, or the pilot having to lean over and
shut the door because a passenger
inadvertently leaned on the door handle
causing it to come ajar.

Comment 8: Doors Were Installed
Correctly at Factory

A commenter states that this problem
was discovered in the field as a result
of removing the door handle and re-
installing the handle incorrectly, and
the door handles were not installed at
the factory incorrectly.

The FAA concurs and has made an
effort to clarify the cause of the problem,
so as not to imply that the manufacturer
is at fault.

No changes were made as a result of
this comment.

Comment 9: Change in Compliance
Time

Another commenter states that a
change should be made to the
compliance time of the AD. The
commenter wants to eliminate the
phrase “* * * whichever occurs
first,* * *” because this implies that
the door handle only needs to be
checked and corrected one time. The
commenter states that repetitive checks
are needed to the door handle when
removed in the future, and incorrectly
re-installed.



38900

Federal Register / Vol. 62, No. 139 / Monday, July 21, 1997 / Rules and Regulations

The FAA does not concur that the
phrase “* * * whichever occurs
first,* * *” is unnecessary. The
purpose for this phrase is to make sure
the door handles are checked at the first
possible opportunity. This means the
operator has 50 hours time-in-service
(TIS) to check the door handles, but if
the door handles are removed prior to
the expiration of that time, the operators
must check the door handles and verify
that they are locking correctly and does
not have to check the door handles at
the expiration of 50 hours TIS after the
effective date of the AD.

The FAA is not requiring a repetitive
check because the purpose of this AD is
to have the entire fleet check the door
handles to make sure they are locking
correctly. If the door handles are not
locking, then the operator should have
the door handles re-installed to lock
correctly. After the initial check to
assure every affected airplane has
locking door handles, the FAA is relying
on regular maintenance to catch this
problem. The FAA will add a Note
recommending that reference be made
to the service bulletin in the
maintenance manual.

Comment 10: Certified/Licensed Versus
Certificated

All three commenters state that
airframe mechanics and pilots are not
“licensed” or ‘“‘certified”’, but are
“certificated.” The FAA concurs and
has changed all references to “licensed
airframe mechanics’ or “certified
pilots” in the preamble and the AD to
read ““certificated airframe mechanics”
or “‘certificated pilots.”

The FAA’s Determination

After careful review of all available
information related to the subject
presented above, the FAA has
determined that air safety and the
public interest require the adoption of
the rule as proposed except editorial
corrections mentioned above. The FAA
has determined that these corrections
will not change the meaning of the AD
and will not add any additional burden
upon the public than was already
proposed.

Cost Impact

The FAA estimates that 19,000
airplanes in the U.S. registry will be
affected by this AD, that it will take
approximately 1 workhour per airplane
to accomplish the required initial check
and there is no labor cost because the
check may be performed by the owner/
operator holding at least a private pilot
certificate as authorized by §43.7 of the
Federal Aviation Regulations (14 CFR
43.7), and must be entered into the

aircraft records showing compliance
with this AD in accordance with §43.11
of the Federal Aviation Regulations (14
CFR 43.11). Based on these figures,
there is no initial cost impact of this AD
on U.S. operators. This figure is based
upon the assumption that no affected
airplane owner/operator has
accomplished this check. The FAA has
no way of determining the number of
owners/operators who may have already
accomplished this action.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the final
evaluation prepared for this action is
contained in the Rules Docket. A copy
of it may be obtained by contacting the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

97-14-15 Raytheon Aircraft Company:
Amendment 39-10073; Docket No. 96—
CE-34-AD.

Applicability: Models E33, F33, G33, E33A,
F33A, E33C, F33C, C35, D35, E35, F35, G35,
H35, 135, K35, M35, N35, P35, S35, V35,
V35A, V35B, V35TC, V35ATC, V35BTC, 36,
A36, A36TC, B36TC, 50, B50, C50, 95-55,
95A55, 95B55, 95C55, D55, E55, 56 TC,
AB6TC, 58, 58TC, 95, B95, B95A, D95A, and
E95 airplanes (all serial numbers),
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 50
hours time-in-service (TIS) after the effective
date of this AD or at the next door handle
removal after the effective date of this AD,
whichever occurs first, unless already
accomplished.

To prevent unintentional opening of the
cabin side door and the utility door from the
interior of the airplane, which if not detected
and corrected, could result in loss of control
of the airplane, accomplish the following:

(a) Check the cabin side door handle and
the utility door handle from the interior of
the airplane for proper locking (rotating the
door handle clockwise without depressing
the lock release button) in accordance with
the ACCOMPLISHMENT INSTRUCTIONS section of
Raytheon Service Bulletin (SB) No. 2693,
Issued May, 1996.

(1) If the door handle opens the door when
rotated, without depressing the handle’s lock
release button, prior to further flight, correct
the door handle lock by removing the door
handle, and re-installing the door handle so
that the lock release button locks the door in
accordance with the ACCOMPLISHMENT
INSTRUCTIONS section in Raytheon SB No.
2693, Issued May, 1996.

(2) If the door handle is locked and will
only unlock by depressing the handle door
lock release button, then no further action is
necessary.

Note 2: The FAA strongly recommends
entering a reference to Raytheon SB No.
2693, Issued May, 1996 into the applicable
airplane maintenance manual.

(b) The check required in paragraph (a) of
this AD may be performed by the owner/
operator holding at least a private pilot
certificate as authorized by section 43.7 of
the Federal Aviation Regulations (14 CFR
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43.7), and must be entered into the aircraft
records showing compliance with this AD in
accordance with section 43.11 of the Federal
Aviation Regulations (14 CFR 43.11).

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Wichita Aircraft
Certification Office, 1801 Airport Rd., Rm.
100, Mid-Continent Airport, Wichita, Kansas
67209. The request shall be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Wichita Aircraft
Certification Office.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Wichita Aircraft
Certification Office.

(e) The check and re-installation required
by this AD shall be done in accordance with
Raytheon Aircraft Mandatory Service
Bulletin No. 2693, Issued: May, 1996. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from
Raytheon Aircraft Company, P. O. Box 85,
Wichita, Kansas 67201-0085. Copies may be
inspected at the FAA, Central Region, Office
of the Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri, or
at the Office of the Federal Register, 800
North Capitol Street, NW., Suite 700,
Washington, DC.

(f) This amendment (39-10073) becomes
effective on September 2, 1997.

Issued in Kansas City, Missouri, on July 2,
1997.

James E. Jackson,

Acting Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 97-18138 Filed 7-18-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 946

[Docket No. 960418114—7140-05]

RIN 0648-AF72

Weather Service Modernization Criteria

AGENCY: National Weather Service,
National Oceanic and Atmospheric
Administration, Department of
Commerce.

ACTION: Final rule.

SUMMARY: In accordance with the
Weather Service Modernization Act, 15

U.S.C. 313n. (the Act), the National
Weather Service (NWS) is publishing an
amendment to its criteria for
modernization actions requiring
certification. This amendment adds
criteria unique to automating a field
office at service level D airports to
ensure that automation actions will not
result in any degradation of service.
Automating a field office occurs after
automated surface observing system
(ASOS) equipment is installed and
commissioned at a field office and the
NWS employees that were performing
surface observations at that office are
removed or reassigned.
EFFECTIVE DATES: October 1, 1997.
ADDRESSES: Requests for copies of
documents described in this notice as
being available upon request should be
sent to Julie Scanlon, NOAA/NWS,
SSMC2, Room 18366, 1325 East-West
Highway, Silver Spring, Maryland
20910.
FOR FURTHER INFORMATION CONTACT:
Nicholas Scheller, 301-713-0454.
SUPPLEMENTARY INFORMATION: On May 2,
1996, the NWS published, for comment,
proposed modernization criteria unique
to automating a field office (see 61 FR
19594). In significant part, the proposed
criteria embodied the levels of service
set forth in the Federal Aviation
Administration’s (FAA) Weather
Observation Service Standards for level
A, B, C and D airports (see 61 FR
32887). After consideration of the public
comments that were received and, after
consultations with the National
Research Council’s (NRC) NWS
Modernization Committee and the
Modernization Transition Committee
(MTC) in June 1996, the NWS
established final modernization criteria
for automating a field office at service
levels A, B and C airports (see 61 FR
39862). However, in light of the
concerns expressed in the public
comments specifically on the
automation criteria proposed for service
level D airports, establishment of final
modernization criteria for automating a
field office at a service level D airport
was deferred pending further study and
reconsultation with the MTC. Many of
these public comments expressed
concern about either the
representativeness of an unaugmented
ASOS observation and/or the adequacy
of a stand-alone ASOS. A list of persons
submitting comments, the specific
comments, and the NWS’s response
were provided in the July 31, 1996
notice that established final automation
criteria for service levels A, Band C
airports (see 61 FR 39862).

Between June and September 1996,
NWS, in cooperation with the FAA and

the Airline Owners and Pilots
Association’s Air Safety Foundation
(ASF), reassessed the automation
criteria proposed for service level D
airports. A description of this
reassessment, the proposal that emerged
as a result thereof and the rationale
behind it is described below.

With regard to concerns raised by
commentors on the representativeness
of the unaugmented ASOS observation,
NWS, FAA and ASF reviewed the
results of the recently completed ASOS
Aviation Demonstration. This
demonstration was carried out jointly by
the NWS, the FAA, and the aviation
industry, from February 15, 1995
through August 15, 1995. During this
demonstration, NWS observers were
asked to record those cases when ASOS
observations did not represent the true
meteorological situation. Based on
reports supplied by NWS observers,
ASOS was found to report the correct
individual weather parameters up to
98% of the time under all conditions
combined. NWS also reexamined each
of the service level D ASOS sites to
determine if there were any remaining
representativeness issues resulting from
poor sensor siting or the need for
meteorological discontinuity sensors.
The need for sensor resiting and second
ceiling and/or visibility sensors at
several of these sites had already been
identified and corrective actions were
already in progress.

With regard to concerns raised by
commentors on the adequacy of a stand-
alone ASOS, the NWS, FAA and ASF
focused their attention on the 6
parameters of the observations that
distinguish service level C from service
level D as described in the Summary
Chart of the FAA’s Weather Observation
Service Standards. These are:
Thunderstorm occurrence, tornadic
activity, hail, virga, volcanic ash, and
tower visibility. Since all service level D
airports for which NWS must complete
an automation certification do not have
an FAA tower, tower visibility cannot
be provided and, consequently, is not
applicable. Of the remaining 5
parameters, 4 of them (tornadic activity,
hail, virga and volcanic ash) occur very
infrequently. Furthermore, the reporting
of the occurrence of these 4 parameters
is available to users through other
means such as supplementary
observations and complementary data
sources. On December 13, 1995, NWS
published a notice setting forth its
Supplementary Data Program (see 60 FR
64020). Although information about
thunderstorm occurrence is available
through other sources, NWS, FAA and
ASF concluded that providing
thunderstorm occurrence as part of the
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ASOS observation was critical.
Consequently, NWS is in the process of
adding single-site lightning sensors
(capable of reporting thunderstorm
occurrence) to the ASOS sensor suite at
the service level D sites subject to
automation certification, with the
exception of Homer, Alaska. Upon
examination of climatological data for
the frequency of thunderstorm
occurrence, the occurrence at Homer,
Alaska was so low (0.015%) that a
lightning sensor is not warranted at this
site. Software modifications to ASOS,
required to interface with the lightning
sensor, are being implemented.

In addition, as a result of the
reassessment, NWS reiterated its
commitment to deploy freezing rain
sensors prior to automation certification
at all NWS sponsored ASOS sites that
experience this phenomenon, regardless
of the assigned service level. Some sites
in the United States do not experience
freezing rain, and consequently, are not
scheduled to receive freezing rain
sensors. Among the service level D sites
subject to automatic certification, Ely,
Nevada and Lander, Wyoming will not
receive freezing rain sensors.

Besides the additional automation
criteria described above resulting from
the reassessment, NWS, FAA and ASF
agreed that more education for pilots on
automated observations, as well as pilot
feedback on the utility of such
observations was needed. Accordingly,
the ASF has undertaken a significant
pilot education and outreach effort. This
effort will be completed prior to any
automation certifications of service level
D airports. The goals of this activity are
to: (1) Educated pilots as to the
differences between human and
automated observations and how to use
automated observations in conjunction
with other weather information to make
safe pre-flight and in-flight decisions;
(2) notify a representative sample of the
approximately 70,000 pilots who
regularly use these service level D
airports that ASOS is in place and give
them an opportunity to comment; (3)
measure understanding and acceptance
of automated observing systems; and (4)
identify and correct any systemic or site
specific problems with the automated
observations. The ASF assessment of
pilot understanding and acceptance of
ASOS observations is being conducted
during a portion of the 1997 severe
weather season (May through July), with
10 of the service level D sites having
lightning sensors installed and
operational. The ASF is responsible for
preparing and disseminating the
educational materials; collecting and
statistically analyzing any pilot
feedback; and sharing the results with

both the NWS and FAA for additional
evaluation. The results of this activity
will be reported to the MTC at its
September 1997 meeting.

The NRC’s NWS Modernization
Committee was advised of the
additional automation criteria being
contemplated by NWS on September 9,
1996. In addition, during its
consultation with the MTC on
September 19, 1996, the NWS proposed
to supplement the service level D
automation criteria as discussed above
and briefed the MTC on the ASF pilot
education and outreach effort at service
level D airports. In response, the MTC
endorsed the NWS proposal concluding
that the additional criteria, when
applied in conjunction with previously
proposed automation criteria, and after
completion of the pilot education and
outreach effort would provide an
adequate basis for certifying no
degradation in the required level of
services. The MTC further recognized
the importance of the integration of the
new observational data in order to avoid
a degradation of service and
recommended that both the NWS and
FAA develop and implement product
improvement programs to correct
deficiencies as they occur and to
implement new technology to improve
observations.

To implement the proposal endorsed
by the MTC, NWS has modified the
automation criteria for service level D
airports as follows. Criterion D.4.c. has
been added to Appendix A to require
that a lightning sensor be operational as
a prerequisite for automation
certification at service level D airports,
except as noted. Criterion D.4.d. has
been added to Appendix A to require
that a freezing rain sensor be operational
as a prerequisite for automation
certification, except as noted. Criterion
D.4.b. has also been modified to indicate
that completion of the transition
checklist is applicable to service level
A, B and C airports only, since transfer
of augmentation/back-up responsibility
from NWS to FAA does not occur at
service level D airports. An additional
Criterion 5. has been added for service
level D airports which requires
completion of the above pilot education
and outreach effort and that the MTC
has had an opportunity to review the
results.

The May 2, 1996 publication of
proposed modernization criteria unique
to automating a field office (see 61 FR
19594) included a total of 27 airports in
the service level D category. In April
1997, NWS completed a reexamination
of these 27 service level D airports and
ascertained that 2 of them had FAA
Automated Flight Service Stations

(AFSS). Because an AFSS constitutes a
qualified Federal presence, FAA
reclassified these two airports (i.e.,
Elkins, WV and Huron, SD) from service
level D to service level C. In both cases,
the AFSS will provide augmentation
and back-up of the ASOS.
Consequently, Appendix B is amended
to reflect this reclassification and add
the remaining 25 service level D airports
for which NWS must complete an
automation certification.

A. Classification Under Executive
Order 12866

These regulations have been
determined not to be significant for
purposes of E.O. 12866.

B. Regulatory Flexibility Act Analysis

These regulations set forth the criteria
for certifying that certain modernization
actions will not result in a degradation
of service to the affected area. The
Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration when
these criteria were proposed, that if
adopted, they would not have a
significant economic impact on a
substantial number of small entities.
Comments on the proposed regulations
were received and based on those
comments these final regulations have
been adjusted accordingly and have
been determined that they do not effect
small economic entities. While the final
regulations are changed as discussed
above, these criteria are intended for
internal agency use, and the impact on
small business entities will be
negligible. The final criteria do not
directly affect ‘“‘small government
jurisdictions” as defined by Public Law
96-354, the Regulatory Flexibility Act.
Accordingly, the basis for the
certification has not changed and no
final regulatory flexibility analysis was
prepared.

C. Paperwork Reduction Act of 1980

These regulations will impose no
information collection requirements
subject to the Paperwork Reduction Act.

D. E.O. 12612

This rule does not contain policies
with sufficient Federalism implications
to warrant preparation of a Federalism
assessment under Executive Order
12612.

E. National Environmental Policy Act

NOAA has concluded that issuance of
this rule does not constitute a major
Federal action significantly affecting the
quality of the human environment.
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Therefore, an environmental impact
statement is not required.

List of Subjects in 15 CFR Part 946

Administrative practice and
procedure, Certification,
Commissioning, Decommissioning,
National Weather Service, Weather
service modernization.

Dated: July 14, 1997.

Robert S. Winokur,

Acting Assistant Administrator for Weather
Services.

For the reasons set out in the
preamble, 15 CFR part 946 is amended
as follows:

PART 946—[AMENDED]

1. The authority citation for part 946
continues to read as follows:

Authority: Title VII of Pub. L. 102-567, 106
Stat 4303 (15 U.S.C. 313n.).

Appendix A to Part 946—[Amended]

2. Appendix A to part 946 is amended
by revising Subsection (D) under
Section Il. Criteria for Modernization
Actions Requiring Certification, to read
as follows:

(D) Modernization Criteria Unique to
Automation Certifications

1. Compliance with flight aviation rules
(applies on airports only): Consultation with
the Federal Aviation Administration (FAA)
has verified that the weather services
provided after the commissioning of the
relevant ASOS unit(s) will be in full
compliance with applicable Federal Aviation
Regulations promulgated by the FAA.

2. ASOS Commissioning: The relevant
ASOS unit(s) have been successfully
commissioned in accordance with the criteria
set forth in section 1.A.1 of Appendix A to
the Weather Service Modernization
Regulations, 15 CFR part 946.

3. User Confirmation of Services: Any valid
user complaints related to actual system
performance received since commissioning
of the ASOS have been satisfactorily resolved
and the issues addressed in the MIC’s
recommendation for certification.

4. Aviation Observation Requirement: At
sites subject to automation certification, all
surface observations and reports required for
aviation services can be generated by an
ASOS augmented as necessary by non-NWS
personnel.

a. The ASOS observation will be
augmented/backed-up to the level specified
in Appendix B as described in the Summary
Chart of the FAA’s Weather Observation
Service Standards.

b. The transition checklist has been signed
by the appropriate Region Systems

Operations Division Chief (applies to service
level A, B and C airports only).

¢. Thunderstorm occurrence is reported in
the ASOS observation through the use of a
lightning sensor (applies to service level D
airports only, excluding Homer, Alaska).

d. Freezing rain occurrence is reported in
the ASOS observation through the use of a
freezing rain sensor. Among service level D
airports, this criterion is not applicable to
Ely, Nevada and Lander, Wyoming.

5. Pilot Education and Outreach
Completed: The Air Safety Foundation has
conducted a pilot education and outreach
effort to educate pilots on the use of
automated observations and measure their
understanding and acceptance of automated
observing systems, and the MTC has had an
opportunity to review the results of this effort
(applies to service level D airports only).

6. General Surface Observation
Requirement: The total observations available
are adequate to support the required
inventory of services to users in the affected
area. All necessary hydrometeorological data
and information are available through ASOS
as augmented in accordance with this
section, through those elements reported as
supplementary data by the relevant Weather
Forecast Office(s), or through other
complementary sources. The adequacy of the
total surface observation is addressed in the
MTC’s recommendation for certification.

BILLING CODE 3510-12-M
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Summarybof FAA's Weather Observation Service Standards

"D" Level Service
Stand-Alone ASOS

v

"C" Level Service Add-Ons
e Backup basic service
e Augmentation of:
- Thunderstorm occurrence
- Tornadic activity
- Hail
- Virga
Volcanic ash
Tower visibility

v

|

|

"B" Level Service Augmentation Add-Ons
- Long-line Runway Visual Range (RVR)
at designated sites
(may be instantaneous readout)
- Freezing drizzle
- Ice pellets
- Snow depth on ground
- Snow increasing rapidly remark
- Thunderstorm/lightning location remark
- Observed significant weather not at station

v

"A" Level Service Augmentation Add-Ons

- Either 10-minute long-line RVR or visibility
increments down to 1/8, 1/16, and 0 miles

- Sector visibility

— Variable sky

- Cloud types

- Cloud layers above 12,000 feet

— Widespread dust, sand, and smoke obstructions

- Volcanic eruptions

BILLING CODE 3510-12-C
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Appendix B to Part B—[Revised]

Appendix B to Part 946 is revised to

read as follows:

APPENDIX B TO PART 946—AIRPORT

TABLES

APPENDIX B TO PART 946—AIRPORT

TABLES—Continued

APPENDIX B TO PART 946—AIRPORT
TABLES—Continued

“A” Level Service Airports:
*AKron, OH ..o
*Albany, NY ...
*Atlanta, GA
*Baltimore, MD
*Boston, MA
Charlotte, NC
*Chicago-O’'Hare (AV), IL .......coeceee.
Cincinnati, OH .
Columbus, OH
*Dayton, OH
*Des Moines, IA
*Detroit, Ml
*Fairbanks, AK
*Fresno, CA ..........
*Greensboro, NC .....
*Hartford, CT ........
Indianapolis, IN
*Kansas City, MO ....
*Lansing, Ml
Las Vegas, NV ...........
Los Angeles (AV), CA .
*Louisville, KY .............
*Milwaukee, WI ....
*Minneapolis, MN ....
*Newark, NJ ............
*Oklahoma City, OK .
Phoenix, AZ ......ccccvvieeiiiiiiiieieeee
*Portland, OR ......oovvveieiiiiiiieeeeeeiiins
*Providence, RI ....
*Raleigh, NC
*Richmoind, VA
*Rochester, NY
*Rockford, IL
*San Antonio, TX ....
San Diego, CA
*San Francisco, CA .
*Spokane, WA .........
*Syracuse, NY ......
Tallahassee, FL ....
Tulsa, OK

“B” Level Service Airports:
*Baton Rouge, LA
*Billings, MT .
*Charleston, WV .......cccevvvveeieeiiiinnn,
*Chattanooga, TN
Colorado Springs, CO .
Daytona Beach, FL
El Paso, TX
Flint, Ml
Fort Wayne, IN
Honolulu, HI
*Huntsville, AL ...
*Knoxville, TN ....
*Lincoln, NE
Lubbock, TX ...
*Madison, WI ..
*Moline, IL ...............
*Montgomery, AL ....
*Muskegon, Ml
*Norfolk, VA ..........
Peoria, IL ..............
*Savannah, GA ....
*South Bend, IN ...
Tucson, AZ .....ccoeeveennn.
*West Palm Beach, FL ...... .
*Youngstown, OH .........ccccceeeeiiiiiines

“C" Level Service Airports:

FWA

MGM
MKG

Abilene, TX ..o
Allentown, PA .. .
Asheuville, NC ...
Athens, GA ...,
Atlantic City, NJ .......ccoevvviininiien.
Augusta, GA .......
Austin, TX ...........
Bakersfield, CA ..
Bridgeport, CT ....
Bristol, TN
Casper, WY .....
Columbia, MO ....
Columbus, GA ....
Dubuque, IA ...
Elkins, WV ....
Erie, PA
Eugene, OR
Evansville, IN
Fargo, ND ...........
Fort Smith, AR ...
Grand Island, NE
Helena, MT ..o
Huntington, WV ..
Huron, SD
Kahului, HI .......
Key West, FL
Lewiston, 1D
Lexington, KY .....
Lynchburg, VA ....
Macon, GA
Mansfield, OH ....
Meridian, MS
Olympia, WA
Port Arthur, TX ...
Portland, ME
Rapid City, SD ...
Redding, CA ....
Reno, NV ...
Roanoke, VA ...
Rochester, MN ...
Salem, OR ..........
Santa Maria, CA
Sioux City, 1A
Springfield, IL
Stockton, CA ...
Toledo, OH
Waco, TX
Waterloo, 1A
Wilkes-Barre, PA ...
Williamsport, PA ....
Wilmington, DE ..
Worcester, MA ...
Yakima, WA

“D” Level Service Airports:
Alamosa, CO ...
Alpena, Ml
Astoria, OR ...
Beckley, WV ....
Caribou, ME ....
Concordia, KS ....
Concord, NH
Ely, NV
Havre, MT ....
Homer, AK .............
Houghton Lake, MI ..........
International Falls, MN ....
Kalispell, MT ...
Lander, WY
Norfolk, NE ............
Sault Ste. Marie, MI
Scottsbluff, NE ...
Sheridan, WY
St. Cloud, MN ....oooviieiieeee e,

ABI
ABE
AVL
AHN
ACY
AGS
AUS
BFL
BDR
TRI
CPR
cou
CSG
DBQ
EKN
ERI

Tupelo, MS ..., TUP
Valentine, NE ... . | VIN
Victoria, TX ........... VCT
Wichita, Falls, TX . SPS
Williston, ND ......... ISN
Winnemucca, NV .....cccooevviiiiineeennn, WMC

*Long-line RVR designated site.

[FR Doc. 97-18913 Filed 7-18-97; 8:45 am]
BILLING CODE 3510-12-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Parts 510, 520, and 522

Animal Drugs, Feeds, and Related
Products

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to remove those
portions reflecting approval of one new
animal drug application (NADA) held
by Babineaux’s Veterinary Products for
diethylcarbamazine citrate syrup, and
two NADA's held by Schein
Pharmaceutical/Steris Laboratories for
phenylbutazone injection and oxytocin
injection. In a notice published
elsewhere in this issue of the Federal
Register, FDA is withdrawing approval
of these NADA'’s as requested by their
sponsors.

EFFECTIVE DATE: July 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Mohammad |. Sharar, Center for
Veterinary Medicine (HFV-216), Food
and Drug Administration, 7500 Standish
PI., Rockville, MD 20855, 301-594—
1722.

SUPPLEMENTARY INFORMATION:
Babineaux’s Veterinary Products, Inc.,
6425 Airline Hwy., Metairie, LA 70003,
is the sponsor of NADA 46-147 for
Dirocide (diethylcarbamazine citrate)
Syrup. Schein Pharmaceutical, Inc./
Steris Laboratories, Inc., 620 North 51st
Ave., Phoenix, AZ 85043-4705, is the
sponsor of NADA 48-391 for
phenylbutazone injection, and NADA
49-183 for oxytocin injection.

The sponsors requested withdrawal of
approval of the NADA'’s under 21 CFR
514.115(d) because the products are no
longer being marketed.

The regulations are amended in 21
CFR 520.622b(a)(2), 522.1680(b), and
522.1720(b)(2) to remove those portions
which reflect approval of these NADA's.
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Also, with the withdrawal of approval
of NADA 46-147, Babineaux’s
Veterinary Products is no longer the
sponsor of any approved NADA's.
Therefore, 21 CFR 510.600(c)(1) and (2)
are amended to remove entries for this
firm.

List of Subjects
21 CFR Part 510

Administrative practice and
procedure, Animal drugs, Labeling,
Reporting and recordkeeping
requirements.

21 CFR Part 520
Animal drugs.
21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under the
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR parts 510, 520, and 522 are
amended as follows:

PART 510—NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 510 continues to read as follows:

Authority: Secs. 201, 301, 501 502, 503,
512, 701, 721 of the Federal Food, Drug, and
Cosmetic Act (21 U.S.C. 321, 331, 351, 352,
353, 360b, 371, 379¢).

§510.600 [Amended]

2. Section 510.600 Names, addresses,
and drug labeler codes of sponsors of
approved applications is amended in
paragraph (c)(1) by removing the entry
for “‘Babineaux’s Veterinary Products,
Inc.” and in paragraph (c)(2) by
removing the entry for *“021188"".

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

3. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Secs. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§520.622b [Amended]

4. Section 520.622b
Diethylcarbamazine citrate syrup is
amended in paragraph (a)(2) by
removing the phrase “Nos. 021188 and”
and adding in its place “No.”.

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

5. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§522.1680 [Amended]

6. Section 522.1680 Oxytocin
injection is amended in paragraph (b) by
removing the number ““000402".

§522.1720 [Amended]

7. Section 522.1720 Phenylbutazone
injection is amended in paragraph (b)(2)
by removing the number ‘000402

Dated: July 17, 1997.

Stephen F. Sundlof,

Director, Center for Veterinary Medicine.
[FR Doc. 97-19066 Filed 7-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Enrofloxacin Tablets

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Bayer
Corp., Agriculture Division, Animal
Health. The supplemental NADA
provides for revised conditions for use
(dose, indications, and limitations) of
enrofloxacin tablets in dogs and cats for
the management of diseases associated
with bacteria susceptible to
enrofloxacin.

EFFECTIVE DATE: July 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Linda M. Wilmot, Center for Veterinary
Medicine (HFV-114), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-0614.
SUPPLEMENTARY INFORMATION: Bayer
Corp., Agriculture Division, Animal
Health, P.O. Box 390, Shawnee Mission,
KS 66201, filed supplemental NADA
140-441 BaytrilO Tablets (5.7, 22.7, or
68.0 milligrams (mg) enrofloxacin). The
supplemental NADA provides for
revised conditions for use of
enrofloxacin in dogs and cats for
management of diseases associated with
bacteria susceptible to enrofloxacin by
administering the tablets orally at a rate
of 5 to 20 mg per kilogram (2.27 to 9.07
mg/pounds) of body weight as a single
daily dose or divided and given in 2
equal daily doses at 12 hour intervals
for at least 2 to 3 days beyond cessation
of clinical signs, to a maximum of 30
days. The supplemental NADA is
approved as of June 19, 1997, and the

regulations are amended in §520.812
(21 CFR 520.812) by redesignating
paragraph (c) as paragraph (d) and by
reserving new paragraph (c) to provide
for more uniform regulations and future
expansion. Newly redesignated
§520.812(d) is revised to reflect the
approval. The basis for approval is
discussed in the freedom of information
summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 520.812 is amended by
redesignating existing paragraph (c) as
paragraph (d), by reserving paragraph
(c), and by revising newly redesignated
paragraph (d) to read as follows:

§520.812 Enrofloxacin tablets.

* * * * *

(c) [Reserved]

(d) Conditions of use. (1) Amount. 5
to 20 milligrams per kilogram (2.27 to
9.07 milligrams per pound) of body
weight.

(2) Indications for use. Dogs and cats
for management of diseases associated
with bacteria susceptible to
enrofloxacin.
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(3) Limitations. Administer orally as a
single dose or divided into 2 equal
doses at 12 hour intervals, daily.
Administer for at least 2 to 3 days
beyond cessation of clinical symptoms,
for a maximum of 30 days. Safety in
breeding or pregnant cats has not been
established. Federal law restricts this
drug to use by or on the order of a
licensed veterinarian.

Dated: July 9, 1997.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 97-19125 Filed 7-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Enrofloxacin
Solution

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Bayer
Corp., Agriculture Div., Animal Health.
The supplemental NADA provides for
revised indications for use of
enrofloxacin injectable solution in dogs
for the management of diseases
associated with bacteria susceptible to
enrofloxacin.

EFFECTIVE DATE: July 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Linda M. Wilmot, Center for Veterinary
Medicine (HFV-114), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-0614.

SUPPLEMENTARY INFORMATION: Bayer
Corp., Agriculture Div., Animal Health,
P.O. Box 390, Shawnee Mission, KS
66201, filed supplemental NADA 140-
913 Baytril Injectable Solution (22.7
milligrams enrofloxacin per milliliter) to
provide for revised indications for use
of enrofloxacin for dogs for management
of diseases associated with bacteria
susceptible to enrofloxacin. The
supplemental NADA is approved as of
June 19, 1997. The basis of approval is
discussed in the freedom of information
summary.

The regulations are amended in
§522.812 (21 CFR 522.812) by
redesignating paragraph (c) as paragraph
(d) and by reserving paragraph (c) to

provide for more uniform regulations
and future expansion. Newly
redesignated §522.812(d)(2) is revised
to reflect the approval.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

List of Subjects in 21 CFR Part 522

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 522.812 is amended by
redesignating existing paragraph (c) as
paragraph (d), by reserving paragraph
(c), and by revising newly redesignated
paragraph (d)(2) to read as follows:

§522.812 Enrofloxacin solution.
* * * * *

(c) [Reserved]

(d) * Kk %

(2) Indications for use. Dogs for
management of diseases associated with
bacteria susceptible to enrofloxacin.

* * * * *

Dated: July 9, 1997.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 97-19126 Filed 7-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 524

Ophthalmic and Topical Dosage Form
New Animal Drugs; Ivermectin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a supplemental new animal
drug application (NADA) filed by Merck
Research Laboratories, Division of
Merck & Co., Inc. The supplemental
NADA provides for topical use of
ivermectin for control of infections of
gastrointestinal roundworms for 14 days
following use on cattle.

EFFECTIVE DATE: July 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center for Veterinary
Medicine (HFV-135), Food and Drug
Administration, 7500 Standish PI.,
Rockville, MD 20855, 301-594-1643.
SUPPLEMENTARY INFORMATION: Merck
Research Laboratories, Division of
Merck & Co., Inc., P.O. Box 2000,
Rahway, NJ 07065, filed supplemental
NADA 140-841 that provides for the use
of lIvomecO pour-on (5 milligrams of
ivermectin per milliliter) for cattle to
control infections of gastrointestinal
roundworms Ostertagia ostertagi,
Oesophagostomum radiatum,
Haemonchus placei, Trichostrongylus
axei, Cooperia punctata, and C.
oncophora for 14 days after treatment.
The supplemental NADA is approved as
of June 5, 1997, and the regulations are
amended in 21 CFR 524.1193(d)(2) to
reflect the approval. The basis of
approval is discussed in the freedom of
information summary.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

Under section 512(c)(2)(F)(iii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(iii)), this
supplemental approval for food-
producing animals qualifies for 3 years
of marketing exclusivity beginning June
5, 1997, because the supplement
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contains substantial evidence of
effectiveness of the drug involved, any
studies of animal safety or, in the case
of food-producing animals, human food
safety studies (other than
bioequivalence or residue studies)
required for approval of the supplement
and conducted or sponsored by the
applicant. Exclusivity applies only to
the additional indications.

The agency has determined under 21
CFR 25.24(d)(2)(i) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects in 21 CFR Part 524

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 524 is amended as follows:

PART 524—OPHTHALMIC AND
TOPICAL DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 524 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§524.1193 [Amended]

2. Section 524.1193 Ivermectin pour-
on is amended by adding to the end of
paragraph (d)(2) the sentence “It is also
used to control infections of
gastrointestinal roundworms O.
ostertagi, O. radiatum, H. placei, T.
axei, Cooperia punctata, and C.
oncophora for 14 days after treatment.”

Dated: July 8, 1997.
Stephen F. Sundlof,
Director, Center for Veterinary Medicine.
[FR Doc. 97-19124 Filed 7-18-97; 8:45 am]
BILLING CODE 4160-01-F

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD05-97-013]

RIN 2115-AE47

Drawbridge Operation Regulations;

Isle of Wight Bay, Ocean City,
Maryland

AGENCY: Coast Guard, DOT.
ACTION: Final rule.

SUMMARY: At the request of the
Maryland Department of Transportation
(MDOT), the Coast Guard is changing
the regulations that govern the operation
of the Route 50 drawbridge across Isle
of Wight Bay, mile 0.5, located in Ocean
City, Maryland, by requiring restricted
drawbridge openings for all vessels each
Saturday between May 25 through
September 15, between the hours of 1
p.m. to 5 p.m. During these times, the
bridge need open only on the hour, and
must remain in the open position until
all waiting vessels pass. All other
provisions of the existing regulation for
the Route 50 bridge remain the same.
This final rule will help reduce motor
vehicle traffic delays and congestion
related to summer traffic entering and
exiting the town of Ocean City, while
still providing for the reasonable needs
of navigation.

EFFECTIVE DATE: This rule is effective on
July 18, 1997.

ADDRESSES: Unless otherwise indicated,
documents referred to in this preamble
are available for inspection and copying
at the Office of the Commander (Aowb),
USCG Atlantic Area, Federal Building,
4th Floor, 431 Crawford Street,
Portsmouth, Virginia 23704-5004,
between 8 a.m. and 4:30 p.m., Monday
through Friday, except Federal holidays.
The telephone number is (757) 398—
6222.

FOR FURTHER INFORMATION CONTACT:

Ann B. Deaton, Bridge Administrator,
USCG Atlantic Area, at (757) 398-6222.

SUPPLEMENTARY INFORMATION:

Regulatory History

On April 21, 1997, the Coast Guard
published a notice of proposed
rulemaking entitled Drawbridge
Operation Regulations; Isle of Wright
Bay, Ocean City, Maryland in the
Federal Register (62 FR 19245). The
comment period ended June 20, 1997.
The Coast Guard received no comments
on the proposed rulemaking. No public
hearing was requested, and none was
held.

Background and Purpose

The drawbridge across Isle of Wight
Bay, mile 0.5 Ocean City, Maryland, is
currently required to open on signal,
except that, from October 1 through
April 30 from 6 p.m. to 6 a.m., the draw
shall open if at least three hours notice
is given and, from may 25 through
September 15 from 9:25 a.m. to 9:55
p.m. the draw shall open at 25 minutes
and 55 minutes after the hour for a
maximum of 5 minutes to permit
accumulated vessels to pass.

The Maryland Department of
Transportation’s (MDOT) original

request to change the existing regulation
was based on a large number of
vacationers traveling to and from Ocean
City on Saturday afternoons during the
tourist season (summer months).
Vacationers check in and out of hotels
on Ocean City Island every Saturday
afternoon of the season. This creates a
traffic surge of vehicles entering and
exiting the island with only two
highway bridges (Route 50 and Route
90) available for access. The Route 90
bridge is a fixed-span structure, and the
Route 50 bridge is a drawbridge. Over
350 charter boats regularly pass through
the Route 50 drawbridge. This produces
a dilemma to both waterway users and
vehicular traffic trying to access the
same drawbridge. MDOT requested
hourly openings on Saturday afternoons
as opposed to the current half-hourly
openings, in order to help reduce
vehicular traffic congestion on U.S. 50
and thereby improve highway safety.
MDOT requested a change in the
operating schedule to reduce the
number of times the bridge must open
on signal. The new schedule would
restrict drawbridge openings for all
vessels every Saturday between May 25
through September 15, between the
hours of 1 p.m. to 5 p.m. During these
times, the bridge need open only on the
hour, and must remain in the open
position until all waiting vessels pass.
The Coast Guard tested this change
through a temporary deviation, which
modified the opening schedule from
July 13 through August 31, 1996. The
test was intended to determine whether
the Coast Guard should change the
regulation to better balance the needs of
both waterway users and vehicular
traffic. Following the test, no comments
were received. The Coast Guard
contacted MDOT, the local Police
Department and the US 50 bridge
tenders. Based on their information the
test did not create any undue hardships
for waterway users, yet the hourly
closures substantially improved
highway conditions.

Discussion of Comments and Changes

The Coast Guard received no
comments on the proposed rulemaking.
Therefore, the proposed rule is being
implemented without change.

Good Cause Statement

This final rule is effective in less than
30 days because it is contrary to the
public interest to delay the effective
date. Immediate action is required to
alleviate the overwhelming traffic
congestion caused by tourists who are
prevented from entering and exiting
Ocean City, Maryland while the Route
50 drawbridge is in the open position.
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Because Ocean City is in the height of
the tourist season and because no
comments were received about the
bridge schedule change, good cause
exists to make the final rule effective
upon publication.

Regulatory Evaluation

This regulation is not a significant
regulatory action under Section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)3 of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040,
February 26, 1979). The Coast Guard
expects the economic impact of this
final rule to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the U.S. Coast
Guard considered whether this rule
would have a significant economic
impact on a substantial number of small
entities. “Small entities” included
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as ‘‘small business concerns” under
section 3 of the Small Business Act (15
U.S.C. 632). Because it expects the
impact of this final rule to be minimal
on the maritime industry, the Coast
Guard certifies under section 605(b) of
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.) that the rule will not have
a significant economic impact on a
substantial number of small entities.

Collection of Information

This rule contains no collection of
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.)

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this regulation does not raise sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this final rule
and concluded that under section
2.B.2.e.(32)(e) of Commandant
Instruction M16475.1B (as amended by
59 FR 38654, 29 July 1994), this final

rule is categorically excluded from
further environmental documentation.
A Categorical Exclusion Determination
statement has been prepared and placed
in the rulemaking docket.

List of Subjects in 33 CFR Part 117
Bridges.
Regulations

In consideration of the foregoing, the
Coast Guard is amending part 117 of
title 33, Code of Federal Regulations, as
follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for part 117
continues as follows

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05-1(g); section 117.255 also issued

under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Section 117.559 is revised to read
as follows:

§117.559 Isle of Wight Bay

The draw of the US50 bridge, mile
0.5, at Ocean City, shall open on signal;
except that, from October 1 through
April 30 from 6 p.m. to 6 a.m., the draw
shall open if at least three hours notice
is given and from May 25 through
September 15 from 9:25 a.m. to 9:55
p.m. the draw shall open at 25 minutes
after and 55 minutes after the hour for
a maximum of five minutes to let
accumulated vessels pass, except that,
on Saturdays from 1 p.m. to 5 p.m., the
draw shall open on the hour for all
waiting vessels and shall remain in the
open position until all waiting vessels
pass.

Dated: July 14, 1997.
Roger T. Rufe, Jr.,

Vice Admiral, U.S. Coast Guard, Commander,
Fifth Coast Guard District.

[FR Doc. 97-19224 Filed 7-18-97; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TN159-1-9704(b); TN174-1-9726(b);
TN175-1-9725(h); FRL-5859-5]

Approval of Source Specific Revisions
to the Tennessee SIP Regarding
Volatile Organic Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: In this document, EPA is
taking action on three source specific

revisions to the Tennessee State

Implementation Plan (SIP) which

establish reasonably available control

technology requirements (RACT) for the
control of volatile organic compound

(VOC) emissions from certain operations

at Brunswick Marine Corporation,

Outboard Marine Corporation, and

Essex Group Incorporated. EPA is

approving the operating permits for

these sources into the SIP with the
exception of the portion of one permit
which allows the Tennessee Technical

Secretary to determine RACT which is

being disapproved. These permits were

issued consistent with the alternate
control plans which established RACT
requirements in accordance with the
provisions of the Tennessee SIP for
developing VOC emission control
requirements for major sources for
which there is no regulation or guidance
for determining RACT.

DATES: This action is effective

September 19, 1997, unless adverse or

critical comments are received by

August 20, 1997. If the effective date is

delayed, timely notice will be published

in the Federal Register.

ADDRESSES: Written comments on this

action should be addressed to William

Denman at the Environmental

Protection Agency, Region 4 Air

Planning Branch, 61 Forsyth Street, SW,

Atlanta, Georgia 30303. Copies of

documents relative to this action are

available for public inspection during
normal business hours at the following
locations. The interested persons
wanting to examine these documents
should make an appointment with the
appropriate office at least 24 hours
before the visiting day. Reference files

TN159-01-9704, TN174-01-9726, and

TN175-01-9726. The Region 4 office

may have additional background

documents not available at the other
locations.

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW,
Washington, DC 20460.

Environmental Protection Agency,
Region 4 Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303. William Denman, 404/562—
9030.

Tennessee Department of Environment
and Conservation, Division of Air
Pollution Control, L & C Annex, 9th
Floor, 401 Church Street, Nashville,
Tennessee 37243-1531.

FOR FURTHER INFORMATION CONTACT:

William Denman at 404/562—-9030.

SUPPLEMENTARY INFORMATION: On

December 20, 1995, Tennessee

submitted a permit for Brunswick
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Marine Corporation (permit number
743652P), and on June 3, 1996,
Tennessee submitted permits for
Outboard Marine Corporation (permit
number 039845P & 044881P), and Essex
Group Incorporated (permits numbers
045011P, 045012P, & 045013P). These
operating permits were submitted to
EPA for the purpose of establishing
RACT requirements for certain VOC
emitting operations at these facilities.
These permits contain source specific
RACT requirements which were
established in accordance with
Tennessee rule 1200-3-18-.79 “Other
Facilities that Emit Volatile Organic
Compounds (VOC’s) of One Hundred
Tons Per Year.” This rule contains
presumptive RACT requirements for
major sources not subject to an EPA
control technique guideline (CTG).
These requirements include meeting
presumptive RACT emission limits for
certain operations, installation and
operation of an emission capture system
which achieves 90 percent capture,
certification of compliance,
maintenance of records, and self
reporting of exceedances. However, if
the implementation of the presumptive
RACT measures listed in the rule are
determined to be either technically or
economically infeasible this rule
provides for the development of an
alternate control plan. This alternative
control plan must be approved into the
SIP. For an alternate control plan to be
approved into the SIP, the State must
provide a demonstration that the
presumptive RACT measures contained
in rule 1200-3-18-.79 are either
technically or economically infeasible
for their application. The State provided
to EPA a comprehensive demonstration
that it was either technically or
economically infeasible to implement
the presumptive RACT requirements
contained in rule 1200-3-18-.79 for
certain sources at these three facilities.
These demonstrations are part of the
RACT determinations and are contained
in the technical support document
developed for this action. The
demonstrations contain a comparison of
control measures used at similar
facilities and other potential RACT
measures. Some alternatives
investigated were technically infeasible
and some were determined to be
economically infeasible. For the
fiberglass boat manufacturers the RACT
determination is equivalent to the South
Coast Air Quality Management District
of California’s production rule 1162.
VOC reductions will be obtained
through a combination of process
modifications and material
substitutions. For the lubricant

application operation at the Essex
Group facility, RACT was determined to
be good housekeeping practices to
reduce fugitive emissions, use of non-
VOC dri-lubes as permitted by
customers, and application of dri-lube
through a proprietary wick process. EPA
has determined that these
demonstrations adequately proved that
other RACT measures are infeasible and
that the RACT measures established for
these operations meet the Agency’s
requirements for alternative RACT. The
specific RACT measures which were
developed for certain sources at these
three facilities are described below.

I. Brunswick Marine Corporation
Source Specific RACT Requirements

On April 13, 1994, the Tennessee Air
Pollution Control Board approved an
alternate control plan which established
RACT requirements for certain VOC
emitting operations at the Brunswick
Marine Corporation facility located in
Murfreesboro, Tennessee. On February
21, 1996, Tennessee issued operating
permit number 743652P to Brunswick
Marine containing the RACT
requirements discussed above. EPA is
approving this permit into the SIP with
the exception of the phrase “unless
alternative factors can be established
empirically and are approved by the
Technical Secretary’ contained in
permit condition #18(1)(f) which is
being disapproved. The following RACT
requirements were established in the
operating permit for certain VOC
emitting operations at Brunswick
Marine facility.

1. Decks and Hulls Production:

a. In the laminating process of the
decks only non-atomizing techniques
shall be used. These techniques include
the use of airless or air-assisted airless
spray guns, which include wet out and
“chopper” guns, and techniques such as
use of pressure fed rollers.

b. Airless or air-assisted airless
spraying equipment shall be utilized
where possible during the gelcoat
application. This equipment was
installed and utilized for pigmented and
clear gelcoats by January 1, 1995.
However, during the application of
polyflake gelcoats, air-atomized
techniques may be used.

c. In the laminating process of hulls,
the dry glass reinforcement shall be
placed into the molds by hand and
catalyzed resin shall be applied to the
dry glass using non-atomizing
techniques such as pressure fed rollers,
wet out and ‘““chopper’’ guns or bucket
and brush techniques.

d. Mix gelcoats contain VOC’s
including styrene, MEKP and MMA.
The MEKP content of gelcoat shall not

exceed 2 percent by weight under
normal operating conditions. A
maximum of 2.5 percent MEKP may be
used when necessary due to cold
weather conditions.

e. The styrene content of lamination
resins shall not exceed 37 percent by
weight. The styrene content of gelcoat
shall not exceed 48 percent by weight.
The methyl methacrylate (MMA)
content of gelcoat shall not exceed 10
percent by weight.

f. Emissions of styrene may be
determined quantitatively by using the
factors 18 percent by weight for spray
operations and 10 percent weight for
hand lay up operations.

g. The styrene content of the gelcoat
used for tooling purposes shall not
exceed 50 percent by weight, and shall
be utilized only during the construction
and repair of molds.

2. Carpet Adhesive Application:
Adhesives containing solvents which
are ozone depleting chemicals are being
phased out of this operation because of
the adverse environmental effect of
release of these chemicals to the
atmosphere. Adhesives containing
volatile organic compounds (VOC) are
currently the only known technically
feasible materials, other than adhesives
containing ozone depleting chemicals as
solvents, that can be used for this
operation. Therefore, adhesives
containing VOC may be used in this
operation. The allowable VOC content
of adhesives used in this operation shall
be 4.4 Ibs VOC/gallon with a maximum
usage rate of 313 gallons/month.

3. Miscellaneous: Total volatile
organic compound (VOC) emissions
from other VOC emitting operations
which are subject to Rule 1200-3-18—
.79 shall not be in excess of 3 percent
of the total VOC emitted from all
operations subject to this rule.
Compliance with this requirement shall
be on a calendar month basis.

I1. Outboard Marine Corporation
Source Specific RACT Requirements

On April 13, 1994, the Tennessee Air
Pollution Control Board approved an
alternate control plan which established
RACT requirements for certain VOC
emitting operations at the Outboard
Marine Corporation’s boat
manufacturing facility located in
Murfreesboro, Tennessee. On July 27,
1995, and May 31, 1996, Tennessee
issued two operating permits (permit
number 039845P & 044881P) to
Outboard Marine containing the RACT
requirements for certain sources. EPA is
approving these operating permits into
the SIP for the purpose of establishing
federally enforceable RACT measures.
The RACT requirements contained in
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the operating permit which were
established for certain VOC emitting
operations at Brunswick Marine are as
follows.

1. Decks and Hulls Production:

a. In the laminating process of decks
larger than 21 feet in length, only non-
atomizing resin application techniques
such as a flow coater or pressure feed
roller shall be used to apply the
catalyzed resin to wet the glass fibers
and mold surfaces. In the laminating
process of decks smaller than 21 feet in
length, techniques such as airless or air-
assisted airless spray guns, which
include wet out and “‘chopper” guns,
and pressure fed rollers and flow coaters
shall be used.

b. Only airless or air-assisted airless
spraying equipment shall be used for
pigmented gelcoat application.

c. In the laminating process of hulls,
the dry glass reinforcement shall be
placed into the molds by hand and
catalyzed resin shall be applied to the
dry glass using non-atomizing resin
application techniques such as a flow
coater or pressure fed roller.

d. Mixed gelcoat may contain the
VOC's styrene, methyl methacrylate
(MMA) and MEKP. The MEKP content
of gelcoat shall not exceed 2 percent by
weight under normal operating
conditions. A maximum of 2.5 percent
MEKP may be used when necessary due
to cold weather conditions.

e. The styrene content of lamination
resins shall not exceed 35 percent by
weight. The combined styrene and
MMA content of pigmented gelcoat
shall not exceed 47 percent by weight
and of the metal flake clear gelcoat 53
percent by weight.

f. Emissions of styrene shall be
calculated based on 18 percent by
weight for atomized spray operations
and 10 percent weight for hand lay up
operations.

g. For tooling purposes only the
styrene content of gelcoat and resin
shall not exceed 50 percent by weight,
and shall be used only for the purpose
of building and repairing molds.

h. Tooling gelcoat shall be used only
for the purpose of building and
repairing molds.

2. Carpet Adhesive Application: The
VOC'’s emitted from this source shall not
exceed 1.2 pounds per gallon of glue
applied. Glue usage at this source shall
not exceed 240 gallons per day.

3. Miscellaneous: Total VOC
emissions from other VOC emitting
operations which are subject to Rule
1200-3-18-.79 shall not be in excess of
3 percent of the total VOC emitted from
all operations subject to this rule.
Compliance with this requirement shall
be on a calendar month basis.

I11. Essex Group Inc. Source Specific
RACT Requirements

On April 13, 1994, the Tennessee Air
Pollution Control Board approved an
alternate control plan which established
RACT requirements for VOC emission
control on the lubricant application to
enameled wire at Essex Group,
Incorporated’s Franklin, Tennessee,
Magnet Wire coating facility. On May
31, 1996, Tennessee issued three
operating permits (permit number
045011P, 045012P & 045013P) to Essex
Group containing the RACT
requirements for its magnet wire coating
processes. In addition to providing for
RACT requirements pursuant to the
Tennessee regulation for the coating of
magnet wire, the permits also contain
source specific RACT requirements for
the lubrication application process. EPA
is approving these operating permits
into the SIP for the purpose of
establishing federally enforceable RACT
measures for the lubrication application
process. The specific RACT
requirements contained in the operating
permit to control VOC emissions from
the lubrication application process are
as follows.

1. Lubricant shall be applied by wick
applicator only.

2. The VOC content of the lubricant
shall not exceed 5.87 pounds per gallon,
as applied and excluding water and
exempt compounds.

3. In addition to satisfying the
requirements of paragraphs 1200-3-18-
.03 (1) and (3) of the Tennessee Air
Pollution Control Regulations, records
shall be maintained of the quantity of
lubricant used per calendar month. Each
record shall be kept for at least 3 years
after the date the record is created, and
shall be made available to the Technical
Secretary upon request.

4. By March 31 of each year, a report
shall be submitted to the Technical
Secretary of results of research and
development in reducing VOC
emissions from the lubricant application
operation (such as by reformulation of
the lubricant, improvement in
application efficiency, process changes
to reduce or eliminate the need for
lubricant application, and installation of
emission control systems), and of
reductions achieved by implementation
of new emission reduction methods.

Final Action

The EPA is approving these revisions
to the Tennessee SIP with the exception
of the phrase ““unless alternative factors
can be established empirically and are
approved by the Technical Secretary”
contained in condition number 18 of
permit number 743652P which is being

disapproved as discussed in the
supplementary section of this
document. The EPA is publishing this
action without prior proposal because
the Agency views this as a
noncontroversial amendment and
anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, the EPA is
proposing to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective
September 19, 1997 unless, by August
20, 1997, adverse or critical comments
are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective September 19, 1997.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory
action from E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
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not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2) and 7410(k)(3).

The portion disapproved only affects
one source, Brunswick Marine
Corporation. Therefore, it does not have
a significant impact on a substantial
number of small entities. Furthermore,
as explained in this document, the
portion of the request disapproved does
not meet the requirements of the CAA
and EPA cannot approve the request.
Therefore, EPA has no option but to
disapprove this portion of the submittal.

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of

Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 19,
1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Ozone,
Reporting and recordkeeping
requirements.

Dated: July 3, 1997.

Michael V. Peyton,
Acting Regional Administrator.
Part 52 of chapter I, title 40, Code of

Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401-7671q.

Subpart RR—Tennessee

2. Section 52.2220, is amended by
adding paragraph (c)(156) to read as
follows:

§52.2220 Identification of plan.
* * * * *
c * X *

(156) Addition of six operating
permits containing source specific VOC
RACT requirements for certain VOC
sources at Brunswick Marine
Corporation, Outboard Marine
Corporation, and Essex Group
Incorporated submitted by the
Tennessee Department of Environment
and Conservation on December 20, 1995
and June 3, 1996.

(i) Incorporation by reference.

(A) Marine Group Brunswick
Corporation operating permit number
743652P issued February 21, 1996,
(conditions number 2, 3, and 18).

(B) Stratos Boat Incorporated, D.B.A.
Javelin Boats operating permit number
039845P issued on July 27, 1995,
(conditions number 2 and 3), and permit
number 044881P issued on May 31,
1996, (conditions number 2, 9, and 10).

(C) Essex Group Incorporated
operating permit numbers 045011P,
(conditions 5, 10, 13, and 15), 045012P,
(conditions 5, 10, 13, and 15) and
045013P, (conditions 5 and 16) issued
on May 31, 1996.

(ii) Other material. None.

[FR Doc. 97-19084 Filed 7-18-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[VA040-5017 & VA009-5017; FRL-5846-5]
Approval and Promulgation of Air
Quality Implementation Plans; Virginia:

Approval of Group Ill SIP and Coke
Oven Rules for Particulate Matter

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving two State
Implementation Plan (SIP) revisions
submitted by the Commonwealth of
Virginia. Approval of Virginia’s Group
Il SIP establishes an ambient air quality
standard for particulate matter smaller
than 10 micrometers in diameter (PM—
10); provides regulatory definitions for
“particulate matter,” “‘particulate matter
emissions,” “PM10,” “PM10
emissions,” and ‘““total suspended
particulate matter’” (TSP); and modifies
rules regarding air pollution episodes to
include PM-10 as well as TSP action
levels. Approval of the coke oven
provisions provides for limits on mass
emissions, opacity, and fugitive dust
from nonrecovery coke works. This
action is a result of existing particulate
matter planning requirements and is not
related to current EPA rulemaking
regarding proposed revisions to
National Ambient Air Quality Standards
(NAAQS) for particulate matter. There
are no PM-10 nonattainment areas in
the Commonwealth of Virginia. This
action is being taken under section 110
of the Clean Air Act.

DATES: This action is effective
September 19, 1997 unless within
August 20, 1997, adverse or critical
comments are received. If the effective
date is delayed, timely notice will be
published in the Federal Register.
ADDRESSES: Comments may be mailed to
Makeba A. Morris, Chief, Technical
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Assessment Section, Mailcode 3AT22,
U.S. Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region 111, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; the Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460;
and the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Thomas A. Casey, (215) 5662194, at the
EPA Region Ill address above (Mailcode
3AT22) or via e-mail at
casey.thomas@epamail.epa.gov. While
information may be requested via e-
mail, comments must be submitted in
writing to the EPA Region Il address
above.

SUPPLEMENTARY INFORMATION:
I. Group 111 PM-10 Provisions

OnJuly 1, 1987, EPA promulgated
National Ambient Air Quality Standards
(NAAQS) for PM-10 (52 FR 24634).
These standards replaced those
promulgated for total suspended
particulate (TSP) in 1971. On that day,
EPA also promulgated, in 40 CFR parts
51 and 52, and elsewhere, policies and
regulations by which it would
implement the PM—-10 NAAQS.

Recognizing that it would be
unreasonable to require full attainment
demonstrations in all areas, EPA
classified areas of the country in groups
based on the probability that each area
would maintain the new PM-10
standard. State planning requirements
were different for each group
classification, but all states were
required to fulfill the Group 111
requirements, which included: the
adoption of ambient air quality
standards for PM-10; the adoption of
the definition for PM—-10 emissions; the
adoption of the reference method for the
measurement of PM-10 in ambient air;
the inclusion of PM-10 values in the
episode plan; and the revision of PSD
permitting rules to include PM-10 in
the definitions of major source or
facility, major modification, and
significant air quality impact.

On June 15, 1989, the Commonwealth
of Virginia submitted to EPA a SIP to
satisfy the Group 111 PM-10
requirements described above. Although
the submittal pre-dates the current 40
CFR part 51 Appendix V criteria for

submittal completeness, the submittal
was consistent with the Act’s
procedural requirements for developing
implementation plans and plan
revisions for submission to EPA.

The plan revisions include ambient
air quality standards (§ 120-03-06);
regulatory definitions for “particulate
matter,” “particulate matter emissions,”
“PM10,” “PM10 emissions,” and ‘“‘total
suspended particulate matter’” (§ 120—
01-02); revisions to rules regarding air
pollution episodes to include PM-10 as
well as TSP (8§ 120-07-04); and
revisions to permitting rules to provide
for the review of applications with
respect to PM-10 (8§ 120-08-02).
Virginia’s rules do not include a
monitoring method for PM—10 because
rules they directly reference the EPA
method. Similarly, Virginia submitted
PSD-related provisions for informational
purposes only. Virginia has been
delegated the authority to implement
the federal, Part 51 PSD program.1
Therefore, there is no need for Virginia
to revise its SIP to meet any PSD-related
requirement.2

I1. Coke Oven Provisions

On September 6, 1979, the
Commonwealth of Virginia submitted to
EPA, among other things, revisions to
Rule 4-9, “Emission Standards for Coke
Ovens.” These revisions to Rule 4-9
described this rule’s applicability to
horizontal slot and slot-flue non-
recovery coke ovens (4.90); defined
charging, coking, pushing, and
guenching (4.91); and provided mass
emissions limits for coking, charging,
and pushing; established unit-wide
visible emission limits, and a ‘‘state-of-
the-art engineering design” requirement
for quench towers at affected slot-flue
(4.92) and slot (4.93) non-recovery
ovens, including the following:

(a) A limit of 0.15 Ib (particulate)/
hour/ton of coal (as charged) for
horizontal slot, sole flue, nonrecovery
ovens from coking, charging, and
pushing;

(B) A limit of 0.13 Ib (particulate)/
hour/ton of coal (as charged) for
horizontal slot, nonrecovery ovens from
coking, charging, and pushing;

(c) The application of Virginia’s
generic visible emissions (VE)
requirement at coke works, which
prohibit emissions with opacity greater
than 20 per cent, except during one six

1The delegation is codified at 40 CFR 52.2451.

2]n 1992 and 1993, Virginia submitted a complete
PSD program to EPA for incorporation into the SIP.
(EPA proposed conditional approval of this
submittal on January 24, 1996. See 61 FR 1880.)
Final action on these submittals is expected in
1997.

minute period per hour, which are
limited to 60 per cent;

(d) A limit of an average of 20 per cent
VE from the coke side enclosure
averaged during each push; and

(e) An average of 20 per cent VE
during charging.

EPA approved the applicability and
definitions portions of this rule on
January 19, 1982, but took no action on
Rule 4.92 or Rule 4.93, except to
approve the quench tower provisions. In
the Federal Register notice for that final
action (47 FR 2768), EPA indicated that
it would take final action on these
measures when Virginia submitted
approvable methods for determining
compliance. Virginia submitted test
methods on December 27, 1982, which
EPA approved on March 15, 1983 (48
FR 10833). In an administrative
oversight, EPA neglected to take final
action on the remaining provisions of
Rule 4.92 and 4.93 at that time, as it
indicated it would in the January 19,
1982 notice. EPA is taking action on
Rule 4.92 and 4.93 today.

Virginia Rule 120-04—0910A states
that “Compliance with particulate
standards . . . shall be determined by
three or more emissions tests conducted
at different times during the operation
of the facility.”” EPA interprets this to
mean that each test shall be performed
during a different part in the coking
cycle. The Commonwealth has
concurred with this interpretation.

I11. Final Action

EPA is approving these SIP revisions
without prior proposal because the
Agency views them as noncontroversial
and anticipates no adverse comments.
However, in a separate document in this
Federal Register publication, EPA is
proposing to approve these SIP
revisions should adverse or critical
comments be filed. This action will be
effective September 19, 1997 unless, by
August 20, 1997, adverse or critical
comments are received.

If EPA receives such comments on
either action, the action will be
withdrawn before the effective date by
publishing a subsequent document that
will withdraw the final action. All
public comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. EPA will not institute a
second comment period on either
action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this
action will be effective on September
19, 1997.

The Agency has reviewed this request
for revision of the federally-approved
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State Implementation Plan for
conformance with the provisions of the
1990 amendments enacted on November
15, 1990. The Agency has determined
that this action conforms with those
requirements irrespective of the fact that
the submittal preceded the date of
enactment.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

IV. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter | of the Clean Air Act do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,

427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the
promulgated approval action does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ‘““major rule’” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 19,
1997. Filing a petition for
reconsideration by the Administrator of
these rules does not affect the finality of
these rules for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. EPA’s action to approve these
Group Il and coke oven PM-10

requirements into the Virginia SIP may
not be challenged later in proceedings to
enforce these requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Particulate matter.

Dated: June 16, 1997.
W. Michael McCabe,
Regional Administrator, Region Ill.

Chapter I, title 40, of the Code of
Federal Regulations is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart VV—Virginia

2. Section 52.2420 is amended by
adding paragraphs (c)(115) and (c)(116)
to read as follows:

§52.2420 Identification of plan.
* * * * *

c * * *

(115) Revisions to Virginia’s
regulations to fulfill Group 11l PM-10
requirements, submitted on June 15,
1989, by the Virginia Department of
Environmental Quality:

(i) Incorporation by reference.

(A) Letter of June 15, 1989 from the
Virginia Department of Environmental
Quality transmitting Virginia’s Group |1l
PM-10 SIP revisions to EPA.

(B) “Group 111" PM-10 plan revisions
(effective July 1, 1988).

(1) Virginia rule 120-01-02, which
provides regulatory definitions for
“particulate matter,” particulate matter
emissions,” “PM10,” “PM10
emissions,” and ‘“‘total suspended
particulate matter”;

(2) Virginia rule 120-03-06, which
provides an ambient air quality standard
for PM-10;

(3) Virginia rule 120-07-04, which
revises rules regarding air pollution
episodes to include PM-10 as well as
TSP; and

(4) Virginia rule 120-0802, which
revise permitting rules to provide for the
review of proposed permits with respect
to PM-10.

(ii) Additional material.

(A) Remainder of Virginia’s June 15,
1989 submittal.

(116) Revisions to Virginia’s coke
oven regulations submitted September
6, 1979 as revised February 14, 1985.

(i) Incorporation by reference.

(A) Letters of September 6, 1979 and
February 14, 1985 from the Virginia
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Department of Environmental Quality
transmitting regulations limiting
particulate matter emissions from coke
oven batteries.

(B) Revisions to Virginia Department
of Environmental Quality Rule 4-9
limiting particulate emissions from coke
oven batteries (effective March 3, 1979;
January 1, 1985):

(1) Virginia rules 120-04—0903A and
120-04-0903B, which provide mass
emission limits from coking, charging,
and pushing operations;

(2) Virginia rule 120-04-0905, which
provides a standard for visible
emissions;

(3) Virginia rule 120-04-0906, which
provides a standard for fugitive dust and
other fugitive emissions;

(4) Virginia rule 120-04—0910A,
which specifies the timing in the coking
cycle of multiple tests pursuant 120-04—
0903; and

(5) Virginia rule 120-04-0910B.2
which specifies the certification and
testing methods for Virginia Rule 120—
04-0905.

(i) Additional material.

(A) Remainder of Virginia’s
September 6, 1979 submittal related

emission limits for coke oven batteries.
* * * * *

[FR Doc. 97-19098 Filed 7-18-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PAO78-4042; FRL-5858-8]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania;
Approval of Source-Specific RACT for
R.R. Donnelley & Sons Company—
East Plant

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. This revision establishes
and requires reasonably available
control technology (RACT) for R. R.
Donnelley & Sons Company—East Plant,
and approves a 1990 baseyear VOC
emissions change for the facility. The
intended effect of this action is to
approve a source-specific determination
made by the Commonwealth which
establishes and imposes RACT
requirements in accordance with the
Clean Air Act (CAA). This action is

being taken under section 110 of the
CAA.

DATES: This final rule is effective
September 19, 1997 unless by August
20, 1997, adverse or critical comments
are received. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments may be mailed to
David L. Arnold, Chief, Ozone/CO &
Mobile Sources Section, Mailcode
3AT21, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; the Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460;
and Pennsylvania Department of
Environmental Protection, Bureau of Air
Quality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT:
Jeffrey M. Boylan, (215) 566—2094, at the
EPA Region Il office or via e-mail at
boylan.jeffrey@ epamail.epa.gov. While
information may be requested via e-
mail, comments must be submitted in
writing to the above Region Il address.

SUPPLEMENTARY INFORMATION:
I. Background

On September 20, 1995, August 15,
1996, and September 13, 1996, the
Commonwealth of Pennsylvania
submitted formal revisions to its State
Implementation Plan (SIP). The SIP
revision that is the subject of this
rulemaking consists of a RACT
determination, and a 1990 baseyear
VOC emission inventory change for R.
R. Donnelley & Sons Company located
in Lancaster County Pennsylvania. This
rulemaking addresses one operating
permit pertaining to the Company’s East
Plant. In addition, on April 16, 1997, the
Commonwealth of Pennsylvania
submitted a letter amending the
September 20, 1995 submittal pertaining
to R. R. Donnelley & Sons Company
(East Plant).

Pursuant to section 182(b)(2) and
(182(f) of the Clean Air Act (CAA),
Pennsylvania is required to implement
RACT for all major VOC and NOx
sources by no later than May 31, 1995.
The major source size is determined by
its location, the classification of that
area and whether it is located in the
ozone transport region (OTR), which is
established by the CAA. The

Pennsylvania portion of the
Philadelphia-Wilmington-Trenton
ozone nonattainment area consists of
Bucks, Chester, Delaware, Montgomery,
and Philadelphia Counties and is
classified as severe. The remaining
counties in Pennsylvania are classified
as either moderate or marginal
nonattainment areas or are designated
attainment for ozone. However, under
section 184 of the CAA, at a minimum,
moderate 0zone nonattainment area
requirements (including RACT as
specified in section 182(b)(2) and 182(f))
apply throughout the OTR.
Pennsylvania is included in within the
OTR. Therefore, RACT is applicable
statewide in Pennsylvania. The
September 20, 1995 (amended April 16,
1997), August 15, 1996, and September
13, 1996 Pennsylvania submittals that
are the subject of this notice, consist of
an operating permit which was issued to
satisfy the RACT requirements for R. R.
Donnelley & Sons Company—East Plant
in Lancaster County Pennsylvania.

I1. Summary of SIP Revision

The details of the RACT requirements
for the source-specific operating permit
can be found in the docket and
accompanying Technical Support
Document (TSD), prepared by EPA on
this rulemaking. Briefly, EPA is
approving the Commonwealth’s RACT
determination for R. R. Donnelley &
Sons Company—€East Plant as a revision
to the Pennsylvania SIP, and a 1990
baseyear VOC emissions inventory
change for the same facility. The
operating permit contains conditions
irrelevant to the determination of VOC
RACT. Consequently, these provisions
are not being included in this approval
for VOC RACT nor are they being made
part of the SIP.

RACT Determination for R.R. Donnelley
& Sons Company (East Plant)

EPA is approving the operating permit
(OP#36-2027) for R. R. Donnelley &
Sons Company (East Plant) located in
Lancaster County. R. R. Donnelley &
Sons Company (East Plant) is a printing
facility and is considered to be a major
source of VOC emissions. Although
once considered to be a major source of
NOx emissions, the Pennsylvania
Department of Environmental Protection
(PADEP) submitted a letter on April 16,
1997, withdrawing the NOx RACT
determination portion of OP #36-2027
from its SIP revision request of
September 20, 1995. R. R. Donnelley &
Sons Company (East Plant) has been
issued a permit with conditions that
limit facility wide NOx emissions to 99
TPY. Since R. R. Donnelley & Sons
Company (East Plant) has never had
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actual NOx emissions in excess of 100
TPY (from 1990 and beyond), and has
accepted an enforceable NOx emission
cap of less than 100 TPY, the facility is
no longer determined to be a major
source of NOx. Pennsylvania issued the
permit to R. R. Donnelley & Sons
Company (East Plant) with an
enforceable emissions cap required by a
permit issued under Pennsylvania’s
approved Federally Enforceable State
Operating Permit (FESOP) program.

The six (6) rotogravure presses, and
two (2) proof press dryers are covered
by 25 PA Code Section 129.67—
Graphics Arts System and 40 CFR, Part
60, Subpart QQ—Standards of
Performance for the Graphics Arts
Industry: Publication Rotogravure
Printing.

The six (6) heatset web offset
lithographic printing presses ink and
dampening solutions on the webs are
dried by evaporation in high air velocity
natural gas fired dryers, with VOC
emissions from the dryers controlled by
one (1) regenerative thermal oxidizer
(RTO). Operating Permit, OP #36-2027,
will require, among other things, that
destruction removal efficiency (DRE) of
the RTO be at least 90% for VOC’s and
combustion chamber temperature be
maintained at least at 1400°F. Although
the permit specifies capture efficiency
(CE) parameters in the permit, no actual
site testing has been done nor has a
protocol been established to substantiate
the CE figures in condition #16 (See the
discussion of condition #9 below). VOC
content of all heatset inks and fountain
solutions are not to exceed 45% and 3%
by weight respectively.

During periods of maintenance to the
RTO, a catalytic afterburner or thermal
afterburner are put into operation and
the company can only operate the
presses that are associated with these
bypass controls. Conditions in the
permit require the bypass controls to be
operationally checked out at least once
a year then submitting a report of
overall operating condition to the
Lancaster District Supervisor within
thirty days of operational check.
Additionally the permit requires the
thermal afterburner to be up to its rated
capacity of 10,000 CFM and maintain a
chamber temperature of at least 1375°F.

Permit conditions will require
cleaning solutions to have a composite
partial vapor pressure not to exceed 10
mm Hg at 20°C or VOC content not to
exceed 30% by weight. The company
will limit the use of higher vapor
pressure cleaning solvents to less than
5% by weight of the total manual
cleaning solvents used. In addition, the
company must keep all solvent laden
rags in closed containers when not in

use and keep all containers containing
VOC'’s tightly closed when not in use.
Condition #9 requires the facility to
keep applicable records and reports in
accordance with 25 PA Code, Section
129.95 such that compliance with RACT
requirements can be determined.
Therefore, while no CE testing is
specifically required by the permit, such
testing may be required in order to
determine compliance with the
applicable RACT requirements.

1990 Baseyear VOC Emission Inventory
Correction

In addition to approving the RACT
determination for these sources at R. R.
Donnelley & Sons Company (East Plant),
EPA is approving Pennsylvania’s
request that the 1990 emissions
inventory for the facility’s VOCs be
corrected to accurately reflect the 1990
emissions. The 1990 baseyear VOC
emissions inventory will be corrected to
864 tons. Justification for the change in
VOC emissions is described as follows:

—For rotogravure operations, R. R. Donnelley
& Sons Company (East Plant) initially
assumed a 5% retention of solvent in the
web, and then revised their assumption to
2% based on the amount of solvent
actually being recovered by the six bed
carbon adsorption system. Based on VOC
emissions data submitted to PADEP for the
year 1990, the actual VOC emissions from
rotogravure operations was 794.51 tons.
The figures were taken from data submitted
to PADEP from the facility dated May 6,
1996 (subsequently submitted to EPA from
PADERP via letter dated December 13,
1996).

—For heatset web offset lithographic
operations, boilers, and associated solvent
cleaning equipment, R. R. Donnelley &
Sons Company provided data calculating
estimates for actual 1990 VOC emissions of
69.83 tons. The figures were taken from the
facility’s RACT proposal submitted to
PADEP dated March 29, 1995.

The source-specific RACT emission
limitations that are being approved into
the Pennsylvania SIP are those that were
submitted on September 20, 1995
(amended April 16, 1997), August 15,
1996, and September 13, 1996, and are
the subject of this rulemaking notice.
These emission limitations will remain
unless and until they are replaced
pursuant to 40 CFR Part 51 and
approved by the EPA.

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective September 19,

1997 unless, by August 20, 1997,
adverse or critical comments are
received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
If no such comments are received, the
public is advised that this action will be
effective on September 19, 1997.

Final Action

EPA is approving a source-specific
RACT determination for R. R. Donnelley
& Sons Company—East Plant submitted
by PADEP, and a 1990 baseyear VOC
emission inventory correction for the
same facility. Nothing in this action
should be construed as permitting or
allowing or establishing a precedent for
any future request for revision to any
state implementation plan. Each request
for revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

I11. Administrative Requirements

A. Executive Order 12866

This action has been delegated to the
Regional Administrator for decision-
making and signature. The Office of
Management and Budget (OMB) has
exempted this regulatory action from
E.O. 12866 review.

B. Regulatory Flexibility Act

The EPA’s actions under section 502
of the Act do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy the requirements of 40 CFR
part 70. Because this action does not
impose any new requirements, it does
not have a significant impact on a
substantial number of small entities.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.
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SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
state is already imposing. Therefore,
because the federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the federal-state relationship
under the CAA, preparation of a
flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated costs to state,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action promulgated does not include a
federal mandate that may result in
estimated costs of $100 million or more
to either state, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under state or local law, and imposes no
new federal requirements. Accordingly,
no additional costs to state, local, or
tribal governments, or to the private
sector, result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in

today’s Federal Register. This rule is
not a ““major rule’” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action, pertaining to the RACT
approval for R. R. Donnelley & Sons—
East Plant, must be filed in the United
States Court of Appeals for the
appropriate circuit by September 19,
1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: July 1, 1997.
Thomas Voltaggio,
Acting, Regional Administrator, Region IIl.

40 CFR part 52 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart NN—Pennsylvania

2. Section 52.2020 is amended by
adding paragraph (c)(125) to read as
follows:

§52.2020 Identification of plan.

* * * * *

(C) * K x

(125) Revisions to the Pennsylvania
Regulations Chapter 129.91 through
129.95 pertaining to VOC and NOx
RACT, submitted on September 20,
1995 (amended April 16, 1997), August
15, 1996, and September 13, 1996 by the
Pennsylvania Department of
Environmental Protection:

(i) Incorporation by reference.

(A) Three letters dated September 20,
1995, August 15, 1996, and September
13, 1996 from the Pennsylvania
Department of Environmental Protection
transmitting one source-specific RACT
determination and 1990 baseyear VOC

emissions inventory change for R.R.
Donnelley & Sons Company (East Plant).
One letter dated April 16, 1997
amending the September 20, 1995
submittal. The source is R.R. Donnelley
& Sons Company, East Plant (Lancaster
County)—printing facility.

(B) Operating Permits (OP):

(1) R.R. Donnelley & Sons Company,
East Plant—OP #36-2027, effective July
14, 1995, except for the expiration date
of the operating permit, all conditions
pertaining to NOx RACT determination,
and the parts of conditions 8, 12b & 23
pertaining to Hazardous Air Pollutants
(HAP’s).

(ii) Additional Material. Remainder of
September 20, 1995, August 15, 1996,
and September 13, 1996 State submittals
pertaining to R.R. Donnelley & Sons—
East Plant.

3. Section 52.2036 is amended by
adding paragraph (j) to read as follows:

§52.2036 1990 baseyear emission
inventory.
* * * * *

(i) EPA is approving Pennsylvania’s
request that the 1990 emissions
inventory for VOCs from R.R. Donnelley
& Sons—East Plant be corrected to
accurately reflect the 1990 emissions.
The 1990 baseyear VOC emissions
inventory will be corrected to 864 tons.
Justification for the change in VOC
emissions is described as follows:

(1) For rotogravure operations, R.R.
Donnelley & Sons Company (East Plant)
initially assumed a 5% retention of
solvent in the web, and then revised
their assumption to 2% based on the
amount of solvent actually being
recovered by the six bed carbon
adsorption system. Based on VOC
emissions data submitted to PADEP for
the year 1990, the actual VOC emissions
from rotogravure operations was 794.51
tons. The figures were taken from data
submitted to PADEP from the facility
dated May 6, 1996 (subsequently
submitted to EPA from PADEP via letter
dated December 13, 1996).

(2) For heatset web offset lithographic
operations, boilers, and associated
solvent cleaning equipment, R.R.
Donnelley & Sons Company provided
data calculating estimates for actual
1990 VOC emissions of 69.83 tons. The
figures were taken from the facility’s
RACT proposal submitted to PADEP
dated March 29, 1995.

[FR Doc. 97-19095 Filed 7-18-97; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FL-72-1-9720a: FRL-5858-2]
Approval and Promulgation of State

Implementation Plan, Florida: Approval
of Revisions to the Florida SIP

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On September 25, 1996, the
Florida Department of Environmental
Protection (FDEP) submitted revisions
to the Environmental Protection Agency
(EPA) to: revise the gasoline tanker
truck leak testing procedures by
adopting by reference federal test
methods; change the requirements to
submit test results to the FDEP rather
than the Florida Department of
Agriculture and Consumer Services; and
update the gasoline tanker truck leak
test form. EPA is approving these
revisions as part of the State
Implementation Plan (SIP).

DATES: This final rule is effective
September 19, 1997, unless adverse or
critical comments are received by
August 20, 1997. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Written comments on this
action should be addressed to Mr.
Gregory O. Crawford at the EPA
Regional Office listed below.

Copies of the documents relative to
this action are available for public
inspection during normal business
hours at the following locations. The
interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day.

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection Agency,
401 M Street, SW, Washington, DC
20460.

Environmental Protection Agency,
Region 4, Air Planning Branch, 61
Forsyth Street, Atlanta, Georgia 30303.

Florida Department of Environmental
Protection, 2600 Blair Stone Road,
Tallahassee, Florida 32399-2400.

FOR FURTHER INFORMATION CONTACT:
Gregory O. Crawford, Regulatory
Planning Section, Air Planning Branch,
Air, Pesticides & Toxics Management
Division, Region 4, Environmental
Protection Agency, 61 Forsyth Street,
Atlanta, Georgia, 30303. The telephone
number is (404) 562-9042.
SUPPLEMENTARY INFORMATION: EPA is
approving revisions to the Florida SIP

submitted by the State of Florida
through the FDEP on September 25,
1996. These revisions amend the
gasoline tanker truck leak testing
procedures, change the requirements to
submit test results and update the
gasoline tanker truck leak test form. The
following is a description of the
revisions. The regulations are more fully
discussed in the official SIP submittal
that is available at the Region 4 office
listed under the ADDRESSES section of
this document.

62-252.500 Gasoline Tanker Trucks

This section was revised to delete the
reference to EPA document number
450/2 78 051 which describes EPA Test
Method 27, and adopt by reference the
actual test method. This section was
also revised to change the requirements
to submit test results to FDEP instead of
the Florida Department of Agriculture
and Consumer Services.

62-252.900 Forms

Minor word changes were made in
this section for grammatical clarity. This
section was also revised to update the
gasoline tanker truck leak test form.

EPA has evaluated these SIP revisions
and find that they meet all applicable
requirements. Therefore, the Agency is
approving the SIP revisions into the
Florida SIP.

Final Action

EPA is approving the above
referenced revisions to the SIP
submitted by the State of Florida
because they meet the Agency’s and the
Clean Air Act (CAA) requirements. The
EPA is publishing this action without
prior proposal because the Agency
views this as a nhoncontroversial
amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective September 19,
1997, unless, by August 20, 1997,
adverse or critical comments are
received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent document that will
withdraw the final action. All public
comments received will then be
addressed in a subsequent final rule
based on this action serving as a
proposed rule. The EPA will not
institute a second comment period on
this action. Any parties interested in
commenting on this action should do so
at this time. If no such comments are
received, the public is advised that this

action will be effective September 19,
1997.

The Agency has reviewed this request
for revision of the Federally-approved
SIP for conformance with the provisions
of the 1990 Amendments enacted on
November 15, 1990. The Agency has
determined that this action conforms
with those requirements.

Nothing in this action shall be
construed as permitting or allowing or
establishing a precedent for any future
request for a revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

I. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et. seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, |
certify that it does not have a significant
impact on any small entities affected.
Moreover, due to the nature of the
Federal-state relationship under the
CAA, preparation of a flexibility
analysis would constitute Federal
inquiry into the economic
reasonableness of state action. The CAA
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. EPA, 427 U.S.
246, 256-66 1976; 42 U.S.C. 7410(a)(2)
and 7410 (k)(3).
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C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rules
that include a Federal mandate that may
result in estimated costs to State, Local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. Under Section 205, EPA must
select the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires EPA to establish a
plan for informing and advising any
small governments that may be
significantly or uniquely impacted by
the rule.

EPA has determined that the approval
action promulgated does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, Local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new federal requirements.
Accordingly, no additional costs to
State, Local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ‘““major rule” as defined by 5
U.S.C. 804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 19,
1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in the proceedings to

enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: June 25, 1997.
A. Stanely Meiburg,
Acting Regional Administrator.

Part 52 of chapter I, title 40, Code of
Federal Regulations, is amended as
follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401-7671q.

Subpart K—Florida

2. Section 52.520, is amended by
adding paragraph (c)(98) to read as
follows:

§52.520 Identification of plan.
* * * * *
(C) * X *

(98) Revisions to the Florida SIP to
amend the gasoline tanker truck leak
testing procedures, change the
requirements to submit test results and
update the gasoline tanker truck leak
test form which were submitted on
September 25, 1996.

(i) Incorporation by reference. 62—
252.500(3) and 62—252.900, effective
September 10, 1996.

(i) Other material. None.

[FR Doc. 97-19093 Filed 7-18-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IN68-3; FRL-5852-7]

Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On October 25, 1994 and
April 29, 1997, the Indiana Department
of Environmental Management (IDEM)
submitted proposed revisions to its
State Implementation Plan (SIP). The
submission contains revisions to the
Indiana SIP’s general provisions (326

IAC 1-1; 326 IAC 1-2), the applicability
criteria of the rule for malfunctions (326
IAC 1-6), and the applicability criteria
for state construction and operating
permit requirements (326 IAC 2-1). The
submission also revises Indiana’s
construction permit program (326 IAC
2-1) and its “Permit no defense”
regulation (326 IAC 2-1). With this rule,
EPA is approving this SIP submission
because it is consistent with the Clean
Air Act and applicable regulations. EPA
has proposed approval and solicited
comment on this direct final action
through the proposed rule previously
published in the Federal Register at (62
FR 7193); if adverse comments are
received, EPA will withdraw the direct
final rule and address the comments
received in a new final rule. Unless this
direct final rule is withdrawn, no
further rulemaking will occur on this
requested SIP revision.

DATES: This action will be effective
September 19, 1997 unless adverse or
critical comments are received by
August 20, 1997. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Written comments can be
mailed to: J. Elmer Bortzer, Chief,
Regulation Development Section,
Regulation Development Branch (AR—
18J), Air and Radiation Division, U.S.
Environmental Protection Agency, 77
West Jackson Boulevard, Chicago,
Illinois, 60604.

Copies of the SIP revision request are
available for inspection at the following
address: (It is recommended that you
telephone Mark J. Palermo at (312) 886—
6082, before visiting the Region 5
office.) U.S. Environmental Protection
Agency, Region 5, Air and Radiation
Division, 77 West Jackson Boulevard,
Chicago, Illinois, 60604.

FOR FURTHER INFORMATION CONTACT:

Alvin Choi, EPA (AR-18J), 77 West

Jackson Boulevard, Chicago, Illinois
60604, (312) 886-3507.

SUPPLEMENTARY INFORMATION:
l. Background

IDEM submitted its proposed
revisions to the Indiana SIP on October
25, 1994. The submission included
changes to the State’s permit review
rules and federally enforceable state
operating permits program (326 1AC 2—
8), source specific operating agreements
(326 IAC 2-9), and enhanced new
source review (NSR) rules (326 IAC 2—
1-3.2). The October 25, 1994
submission also contained provisions
pertaining to Hazardous Air Pollutants
(HAPSs), pursuant to Section 112(g) of
the Clean Air Act. EPA made a finding
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of completeness in a letter dated
November 25, 1994.

On August 18, 1995, EPA approved
the federally enforceable state operating
permit and enhanced new source review
regulations (60 FR 43008). On April 12,
1996, EPA approved the source specific
operating agreement rule (61 FR 14487).

On February 18, 1997 (62 FR 7157),
EPA approved the remainder of
Indiana’s October 25, 1994 submission
as a “‘direct final action.” On that date,
EPA also proposed to approve the
submission and solicited comments on
the direct final action (62 FR 7193). In
response to the proposal, EPA received
comments from two Indiana companies
and IDEM requesting that EPA withhold
approval of those subsections relating to
HAPs and Section 112(g) of the Act.
These requests were based upon: (1) The
fact that Federal provisions had been
promulgated subsequent to Indiana’s
rulemaking which obviated the need for
the HAP provisions contained in the
Indiana rules, and (2) the contention
that HAP-related provisions should not
be addressed as part of a SIP action
under Section 110 of the Act. As a result
of the adverse comments, EPA withdrew
the direct final rule on April 9, 1997 (62
FR 17095).

By letter on April 29, 1997, Indiana
requested that EPA withdraw from
consideration the following portions of
the permitting rules: 326 IAC 2-1—
1(b)(1)(G), 326 IAC 2-1-1(b)(1)(H) and
326 IAC 2-1-1(b)(3)(B)(iii). In addition,
Indiana noted that 326 IAC 2-1-
1(b)(3)(B)(v) includes a reference to
subsections (b)(1)(G) and (b)(1)(H).
IDEM requested that EPA note in its
action that those citations, which are
due to be either modified or eliminated
in current State rulemaking, were not
being approved as part of EPA’s action.
In light of the above, EPA is approving
the following revisions to Title 326 of
the Indiana Administrative Code (326
IAC)—Article One: General Provisions,
Rule One: Sections 2 and 3; Rule Two:
Sections 2, 4, 12, 33.1, 33.2, 33.5; Rule
Six: Section 1. The EPA is also
approving revisions to 326 IAC—Article
Two: Permit Review Rules, Rule One:
Sections 1, 3, and 10. EPA is taking no
action on the portions of the rule which
Indiana has withdrawn, as identified
above. The purpose of this revision is to
update and revise the SIP to reflect
statutorily-mandated changes to the
permit programs. The rationale for
EPA’s approval is summarized in this
rule. A more detailed analysis is set
forth in a technical support document
which is available for inspection at the
Region 5 Office listed above.

Il. Summary of State Submittal

The following sections of Article One,
Rule One have been revised to include
recent amendments to the Act and the
CFR.

326 IAC 1-1-2 References to Federal
Act: This section was revised
specifically to reference the Clean Air
Act Amendments of 1990 because the
SIP incorporated changes required by
the 1990 Amendments.

326 IAC 1-1-3 References to the Code
of Federal Regulations (CFR): This
section updates the reference to the CFR
from the 1989 edition to the 1992
edition and specifically references the
July 21, 1992 Federal Register with
regard to 40 CFR Part 70.

The following sections of Article One
have been revised to include new
definitions and revisions to existing
regulations.

326 IAC 1-2-2 “Allowable emissions”
definition: The previous definition
calculated an allowable emission rate by
combining the most stringent of three
listed criteria with the maximum rated
capacity of the facility (unless the
facility was subject to a limit on the
operating rate or hours of operation, or
both). This definition has been
expanded to include potential emissions
and daily emission rates for
noncontinuous batch manufacturing
operations.

326 IAC 1-2-4 “Applicable state and
federal regulations’ definition: This
section has been revised to clarify that
this definition includes rules adopted
under 326 IAC by the Air Pollution
Control Board, all regulations included
in the CFR by EPA, and specific
requirements established by the Act.

326 IAC 1-2-12 “Clean Air Act”
definition: This section was updated to
include a reference to the Clean Air Act
Amendments of 1990. The previous
definition made only a general reference
to the Act.

326 IAC 1-2-33.1 “Grain elevator”
definition: This new section was added
to define the term used in 326 IAC 2—
9-2 (Source specific restrictions and
conditions). A “Grain elevator” is
defined as “‘an installation at which
grains are weighed, cleaned, dried,
loaded, unloaded, and placed in
storage.”

326 IAC 1-2-33.2 “‘Grain terminal
elevator’ definition: This new section
was added to define the term used in
326 IAC 2-1-7.1 (Fees for registration,
construction permits, and operating
permits). A “Grain terminal elevator” is
defined as any grain elevator which has
a capacity greater than 2,500,000 U.S.
bushels certified storage or 10,000,000
U.S. bushels annual grain throughput,

which is the total amount of grain
received or shipped by the grain
elevator over the course of a calendar
year.

326 IAC 1-6-1 “Applicability of rule’:
The owner or operator of any facility
with the potential to emit at a specified
emission rate, and the owner or operator
of a facility with malfunctioning
emission control equipment, either of
whose facilities could cause emissions
in excess of stated emission rates, were
formerly subject to the malfunction rule.
The revised section revokes the
previous applicability criteria and
subjects the owner or operator of any
facility which is required to obtain a
permit under 326 IAC 2-1-2
(Registration) or 326 IAC 2—-1—4 (State
Operating permits) to the malfunction
rule.

The following Sections of Article 2
revise the existing regulations.

326 IAC 2-1-1 “Applicability of rule’:
This section determines the
applicability of permit and fee
requirements for, among other things,
persons proposing to construct or
modify sources, including sources in
Lake and Porter Counties. One of the
principle revisions to 326 IAC 2-1-1 is
the universal replacement of the term
“potential emissions’ by ‘“allowable
emissions.” This modification will
presumably ease the State’s burden in
administering its air permit program by
removing certain smaller sources from
required review.

EPA approves this revision to
encourage the state’s effective
administration of its permit program.
EPA notes that Indiana’s regulations
regarding Prevention of Significant
Deterioration (PSD) and NSR employ
the term ““potential emissions” in
determining the applicability of those
programs, and thus these revisions do
not affect the applicability of those
programs to any sources.
Correspondence with the state confirms
these conclusions.

A revision to this rule provides that
the state operating permit program (326
IAC 2—1-4) does not apply if the source
has an enforceable operating permit
under 326 IAC 2-9. Also, an additional
revision subjects to this rule any person
planning to construct or operate grain
terminal elevators.

The revised rules have added a
criterion for determining applicability of
SIP provisions. This criterion regulates
any modification which will increase
emissions of particulate matter with an
aerodynamic diameter less than or equal
to 10 micrometers by 15 tons per year.

Exemptions to the applicability
regulations have been adopted. The first
category of excluded sources includes
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existing sources or sources proposed to
be operated, constructed, or modified,
which have emissions of less than the
emission limits specified in the
provisions regarding either: (1)
Applicability of registration
requirements found at 326 IAC 2-1—
1(b)(2) or (2) applicability of
requirements governing the construction
permits, enhanced NSR, operating
permits, and fees. The second category
exempts existing sources who seek only
changes in a method of operation, a
reconfiguration of existing equipment or
other minor physical changes, or a
combination of the above which does
not increase emissions in excess of: (1)
Significance levels in PSD limitations
and emissions offsets; (2) specific
threshold levels adopted for Lake and
Porter Counties; (3) levels specified in
provisions governing the applicability of
regulations for construction permits,
enhanced NSR, operating permits, and
fees (not including the general 25 tons
per year criteria); and (4) levels
specified for the volatile organic
compound rules. The third category
exempts temporary operations and
experimental trials which involve
construction, reconstruction, or
modification which meet specific
criteria.

326 IAC 2-1-3 Construction permits:
This revision eliminates the need for the
submission of plans and specifications
to be prepared by a professional
engineer registered to practice in
Indiana, with an application for a
construction permit. The applicant,
however, is now required to place a
copy of the permit application for
public review at a library in the county
where construction is proposed. Finally,
the revision requires any applicant who
proposes to construct upon land which
is underdeveloped or for which a valid
existing permit has not been issued, to
make a reasonable effort to provide
notice to all owners or occupants of
land adjoining the proposed
construction site.

326 IAC 2-1-10 Permit no defense:
This section states that a permit which
is obtained by a source shall not be used
as a defense against a violation of any
regulation. An exception has been
added for alleged violations of
applicable requirements for which a
permit shield has been granted
according to 326 IAC 2-1-3.2
(Enhanced NSR) and 326 IAC 2-7-15
(Part 70 permit program; Permit shield).

The EPA is approving the revisions to
the sections in 326 IAC Article 1 and 2.
These revisions add definitions which
reflect new regulations added to the title
and revise existing regulations which

have been found to be in accordance
with the CFR and the Act.

111. Rulemaking Action

Many of the revisions to the General
Provisions updated definitions with
respect to the 1990 Clean Air Act
Amendments. Revisions were also in
response to the recent addition of the
Source Specific Operating Agreement
program. The changes to the Permit
Review Rules are presumably intended
to alleviate the permitting burden on
IDEM. By using the “‘allowable”
definition and adding exemption
regulations in 326 IAC 2-1-1, IDEM will
be able to concentrate its resources on
relatively more significant sources. For
the reasons stated above, the EPA
approves the plan revisions submitted
on October 25, 1994 and April 29, 1997,
to incorporate changes to existing
regulations and to accommodate recent
revisions to the SIP by adding and
updating regulations.

The EPA is publishing this action
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in a previous Federal
Register publication, the EPA has
proposed to approve the SIP revision
should adverse or critical comments be
filed. This action will be effective on
September 19, 1997 unless, by August
20, 1997, adverse or critical comments
are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent rulemaking that will
withdraw the final action. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective on September 19, 1997.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

IVV. Administrative Requirements
A. Executive Order 12866

The Office of Management and Budget
(OMB) has exempted this regulatory

action from Executive Order 12866
review.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. EPA., 427
U.S. 246, 256-66 (1976); 42 U.S.C.
7410(a)(2).

C. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
undertake various actions in association
with any proposed or final rule that
includes a Federal mandate that may
result in estimated costs to state, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. This Federal action approves
pre-existing requirements under state or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
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not a major rule as defined by 5 U.S.C.
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 19, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See Section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Lead,
Particulate matter, Sulfur dioxide,
Volatile organic compounds.

Dated: June 18, 1997.

Michelle D. Jordan,
Acting Regional Administrator.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended to read as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart P—Indiana

2. Section 52.770 is amended by
adding paragraph (c)(109) to read as
follows:

§52.770 Identification of plan.
* * * * *
(C) * * *

(109) On October 25, 1994, and April
29, 1997, the Indiana Department of
Environmental Management requested a
revision to the Indiana State
Implementation Plan in the form of
revisions to the General Provisions and
Permit Review Rules intended to update
and add regulations which have been
effected by recent SIP revisions, and to
change regulations for streamlining
purposes. This revision took the form of
an amendment to Title 326: Air
Pollution Control Board of the Indiana
Administrative Code (326 IAC) 1-1
Provisions Applicable Throughout Title
326, 1-2 Definitions, 1-6 Malfunctions,
2—1 Construction and Operating Permit
Requirements.

(i) Incorporation by reference. 326
IAC 1-1-2 and 1-1-3. 326 IAC 1-2-2,
1-2-4,1-2-12, 1-2-33.1, and 1-2-33.2.
326 IAC 1-6-1. 326 IAC 2-1-1, 2-1-3,
and 2-1-10. Adopted by the Indiana Air
Pollution Control Board March 10, 1994.
Filed with the Secretary of State May
25, 1994. Effective June 24, 1994.
Published at Indiana Register, Volume
17, Number 10, July 1, 1994.

* * * * *

[FR Doc. 97-19092 Filed 7-18-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[SIPTRAX No.VA062-5019; FRL-5861-2]
Approval and Promulgation of Air
Quality Implementation Plans;

Richmond, Virginia—NOx Exemption
Petition

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The EPA is issuing final
approval of a petition from the
Commonwealth of Virginia requesting
that the Richmond moderate ozone
nonattainment area be exempt from
applicable nitrogen oxides (NOx)
reasonably available control technology
(RACT) control requirements of section
182(f) of the Clean Air Act (Act). This
exemption request, submitted by the
Virginia Department of Environmental
Quality, is based upon three years of
ambient air monitoring data which
demonstrate that the National Ambient
Air Quality Standard (NAAQS) for
ozone has been attained in the
Richmond area without additional
reductions of NOx. The effect of this
action is to remove the requirement for
NOx RACT contingent upon continued
monitoring of attainment in the
Richmond area. The action will also
stop application of the offset sanction
imposed on January 8, 1996 and defer
application of future sanctions as of the
effective date of the exemption
approval. This action is being taken
under section 182(f) of the Clean Air
Act.

EFFECTIVE DATE: This final rule is
effective on August 20, 1997.
ADDRESSES: Copies of the documents
relevant to this action are available for
public inspection during normal
business hours at the Air, Radiation,
and Toxics Division, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,

Philadelphia, Pennsylvania 19107;
Virginia Department of Environmental
Quiality, 629 East Main Street,
Richmond, Virginia, 23219.

FOR FURTHER INFORMATION CONTACT:
Christopher H. Cripps, (215) 566-2179,
at the EPA Region Ill address above (or
via e-mail at
cripps.christopher@epamail.epa.gov).
SUPPLEMENTARY INFORMATION: On
December 18, 1995, the Commonwealth
of Virginia’s Department of
Environmental Quality submitted a NOx
exemption petition that would exempt
the Richmond ozone nonattainment area
from the NOx RACT requirement under
section 182(f) of the Act. The exemption
request was based upon ambient air
monitoring data for 1993, 1994, and
1995, which demonstrated that the
NAAQS for ozone has been attained in
the area without additional reductions
of NOx. Subsequent to the original
request for an exemption, additional
ambient data for 1996 became available.
The EPA has reviewed the ambient air
monitoring data for 1994, 1995, and
1996 and concludes that the area is still
attaining the ozone standard.

The current design value for the
Richmond nonattainment area,
computed using ozone monitoring data
for 1994 through 1996, is 116 parts per
billion (ppb). The average annual
number of expected exceedances is 0.7
for that same time period. For the 1993
to 1995 time period, the average annual
number of expected exceedances was
1.0, and the corresponding design value
was 124 ppb. An area is considered in
attainment of the standard if the average
annual number of expected exceedances
is less than or equal to 1.0.

On July 26, 1996, the Commonwealth
of Virginia submitted a redesignation
request and complete maintenance plan
for the Richmond ozone nonattainment
area based on the 1993 to 1995 air
quality monitoring data. The EPA will
be acting on this submittal in a separate
rulemaking document.

On March 19, 1996, the EPA proposed
approval of the NOx exemption petition
for the Richmond ozone nonattainment
area (61 FR 11170). Also, in a March 19,
1996 interim final rule, EPA made a
determination that the Commonwealth,
contingent on continued monitored
attainment of the ozone NAAQS, had
corrected the deficiency of failing to
submit NOx RACT rules (61 FR 11162).
This interim final rule did not stop the
sanction clock that started under section
179 for this area on July 8, 1994.
However, this interim final rule did stay
the application of the offset sanction
and has deferred the application of the
highway sanction. The EPA provided
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the public with an opportunity to
comment on the proposed action and on
the interim final rule.

Response to Public Comment

Adverse comments to the proposed
exemption and the interim final rule
were received from six commenters. In
addition, three environmental groups
submitted joint adverse comments on
the proposed approvals of NOx
exemptions for the Ohio and Michigan
0zone nonattainment areas in August of
1994. These comments addressed the
EPA'’s general policy regarding NOx
exemptions. The commenters requested
that these comments be addressed in all
EPA rulemakings dealing with section
182(f) exemptions. Even though some of
these August 1994 comments are not
pertinent to the proposed action, EPA
has addressed them for completeness.

In addition to commenters who fully
opposed the exemption, two letters were
received that either conditionally
supported the exemption or that fully
supported the exemption but
commented adversely on supplemental
information in the preamble of the
notice of proposed rulemaking. One of
these two comment letters supported
the proposed exemption only if no
further controls on volatile organic
compounds (VOC) would be required in
lieu of NOx RACT. The second of these
two comment letters fully supported the
exemption and provided urban airshed
modeling results to show further
reduction of NOx would not contribute
to attainment although EPA’s action to
grant the exemption is based upon
ambient air quality data indicating that
the Richmond area has attained the
ozone NAAQS and not upon a modeled
demonstration. The following
discussion summarizes the comments
received regarding the Commonwealth’s
petition and EPA’s proposed rulemaking
and presents the EPA’s responses to
these comments.

Comment #1 Certain commenters
argued that all NOx exemption
determinations by the EPA, including
exemption actions taken under the
petition process established by
subsection 182(f)(3), must occur during
consideration of a state implementation
plan (SIP) revision. These commenters
argued that NOx exemptions are
provided for in two separate parts of the
Act, section 182(b)(1) and section 182(f).
Because the NOx exemption tests in
subsections 182(b)(1) and 182(f)(1)
include language indicating that action
on such requests should take place
“when [EPA] approves a plan or plan
revision,” these commenters conclude
that all NOx exemption determinations
by the EPA, including exemption

actions taken under the petition process
established by subsection 182(f)(3),
must occur during consideration of an
approvable SIP revision such as
attainment demonstrations or
maintenance plans, unless the area has
been redesignated as attainment. Several
commenters stated NOx exemptions
should only be considered in
conjunction with attainment or
maintenance plans whereas one
commenter stated NOx exemptions
should only be considered in
conjunction with any implementation
plans containing control measures.

Response #1 Section 182(f) contains
very few details regarding the
administrative procedures for acting on
NOx exemption requests. The absence
of specific guidelines by Congress leaves
the EPA with discretion to establish
reasonable procedures consistent with
the requirements of the Administrative
Procedures Act (APA).

The EPA disagrees with the
commenters regarding the process for
considering NOx exemption requests
under section 182(f) and instead,
believes that sections 182(f)(1) and
182(f)(3) provide independent
procedures by which the EPA may act
on NOx exemption requests. The
language in section 182(f)(1), which
indicates that the EPA should act on
NOx exemptions in conjunction with
action on a plan or a plan revision, does
not appear in section 182(f)(3). While
section 182(f)(3) references section
182(f)(1), the EPA believes that this
reference encompasses only the
substantive tests in paragraph (1) (and
by extension, paragraph (2)), not the
procedural requirement that the EPA act
on exemptions only when acting on SIP
revisions. Additionally, section 182(f)(3)
provides that ““a person’ (which section
302(e) of the Act defines to include a
State) may petition for NOx exemptions
“at any time,” and requires the EPA to
make its determination within 6 months
of the petition’s submission. These key
differences lead the EPA to believe that
Congress intended the exemption
petition process of paragraph (3) to be
distinct and more expeditious than the
longer plan revision process intended
under paragraph (1).

With respect to major stationary
sources, section 182(f) requires marginal
areas to adopt new source review (NSR)
rules, unless exempted. These rules
were generally due to be submitted to
the EPA by November 15, 1992. Thus,
in order to avoid the Act’s sanctions,
areas seeking a NOx exemption would
have needed to submit this exemption
request for EPA review and rulemaking
action several months before November
15, 1992. In contrast, the Act specifies

that the attainment demonstrations were
not due until November 1993 or 1994
(and the EPA may take up to 12 months
to approve or disapprove the
demonstrations). For marginal ozone
nonattainment areas (subject to NOx
NSR), no attainment demonstrations are
called for in the Act. For areas seeking
redesignation to attainment of the ozone
NAAQS, the Act does not specify a
deadline for submittal of maintenance
demonstrations (in reality, the EPA
would generally consider redesignation
requests without accompanying
maintenance plans to be unacceptable).
Clearly, the Act envisions the submittal
of an EPA action on NOx exemption
requests, in some cases, prior to
submittal of attainment or maintenance
demonstrations.

Comment #2 Commenters argued that
for various reasons three years of
“clean” data fail to demonstrate that
NOx reductions would not contribute to
attainment and that EPA’s policy
erroneously equates the absence of a
violation for one three-year period with
“attainment”. Two commenters argued
that three years of violation-free data
could be reflecting an economic
downturn that resulted in temporarily
lower than normal emissions.

Several of these commenters argued
that three years of data without a
violation might be only the result of
favorable weather conditions. One
commenter argued that the weather in
1995 was in fact abnormal in that the
Richmond area experienced high-
altitude winds which prevented
stagnation.

Response #2 The EPA does not agree
with the comment that three years of air
guality monitoring data is an
insufficient basis to grant an exemption
under section 182(f). In cases where a
nonattainment area outside an ozone
transport region is demonstrating
attainment with 3 consecutive years of
air quality monitoring data without
having implemented the section 182(f)
NOx provisions, the EPA believes that
the section 182(f) test is met since
“additional reductions of [NOx] would
not contribute to attainment’ of the
NAAQS in that area. In all cases, in the
absence of approved maintenance and
contingency plans and an approved
redesignation request, EPA’s approval of
the exemption is granted on a
contingent basis (i.e., the exemption
would last for only as long as the area’s
monitoring data continue to
demonstrate attainment).

The EPA has separate criteria for
determining if an area should be
officially redesignated to attainment
under section 107(d)(3)(E) of the Act.
The section 107 criteria are more
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comprehensive than the Act requires
with respect to NOx exemptions under
section 182(f). If all the criteria, other
than that related to air quality data, for
redesignation are met, EPA would act to
redesignate an area to attainment of the
ozone NAAQS based upon only (and at
least) three years of violation-free data.

In addition to air quality monitoring
data showing attainment, under section
107, EPA can only redesignate an area
to attainment if EPA has fully approved
a maintenance plan. One of EPA’s
criteria for an approvable maintenance
plan is that the plan demonstrate
maintenance with the standard for a
period of twelve years after the
submission of the maintenance plan.
One method of demonstrating
maintenance is a showing that future
year emissions of each of the ozone
precursors including NOx will remain
stable or decline over the twelve-year
period. In the absence of such
redesignation with an approved
maintenance plan, EPA’s approval of
the exemption is granted on a
contingent basis.

EPA must, as a legal matter, use the
ambient air quality monitoring data and
related evaluation methodologies to
determine if an area is attaining or
violating the ozone NAAQS and base its
action on the particular facts of each
exemption petition. Therefore, the EPA
cannot require that states seeking
exemption from NOx provisions based
on monitoring data estimate what
emissions might have been under
different economic conditions. The EPA
cannot require that states seeking
exemptions from NOx provisions based
on monitoring data estimate what ozone
concentrations might have been under
different meteorological conditions.
Furthermore, the determination of
compliance with the ozone NAAQS
uses air quality monitoring data over a
three year period and therefore accounts
for fluctuations in meteorology.

Comment #3 One commenter stated
that because the Virginia petition did
not take into account meteorological
fluctuations any perceived trends in
ambient ozone monitoring data are a
poor basis for an exemption, and cited
the conclusions in the report of the
National Academy of Sciences (NAS)
“Rethinking the Ozone Problem in
Urban and Regional Air Pollution”
[National Academy Press, Wash., DC,
1991] by the National Research Council
that year-to-year variability in ozone
concentrations are attributable to
meteorological fluctuations. This
commenter also cited the conclusion in
this NAS report that the current use of
the second-highest daily maximum 1-
hour concentration in a given year as

the principal measure to assess ozone
trends is not a reliable measure of
progress in reducing ozone and that
more statistically robust methods
should be used. This commenter noted
that there were seven ozone
nonattainment areas (Kansas City, San
Francisco, Memphis, Detroit,
Cincinnati, Pittsburgh and Muskegon)
which violated the ozone NAAQS in
1995 that had been redesignated to
attainment since 1990 or had
redesignation requests pending. The
commenter also argued that a
conclusion based solely upon three
years of ‘““clean” data fails to
demonstrate that NOx reductions would
not contribute to attainment because in
the absence of reliable methods for
monitoring reductions in precursor
emissions EPA cannot conclude that
real progress in reducing ozone has been
made.

Response #3 EPA does not agree with
the comment. As noted in the response
to an earlier comment, EPA must, as a
legal matter, use the current ozone
standard and related evaluation
methodologies to determine if an area is
attaining or violating the ozone NAAQS
and base its action on the particular
facts of each exemption petition. The
cited NAS report and EPA’s companion
report both support the conclusion that,
as a general matter for ozone
nonattainment areas across the country,
NOx reductions in addition to VOC
reductions will be needed to achieve
attainment. However, as stated in the
response to an earlier comment, EPA
believes that an area outside an ozone
transport region qualifies for an
exemption under section 182(f) when
the area is demonstrating attainment
with 3 consecutive years of air quality
monitoring data without having
implemented the section 182(f) NOx
provisions. For the Richmond area the
issue is whether the additional
reductions from the requirements of
section 182(f) would contribute to
attainment of the ozone NAAQS in the
Richmond area. The reductions required
under section 182(f) are “‘additional’ in
the sense that these reductions will
occur in addition to other requirements
of the Act. For example, the Clean Air
Act mandated a number of new control
measures such as those required under
Title 1l concerning national standards
for new motor vehicles which will
reduce both NOx and VOC emissions as
cars built prior to these standards are
replaced by those required to meet these
standards. For the reasons stated in the
previous response, EPA believes there is
a basis for granting a NOx exemption for
the Richmond area on a contingent basis

(in the absence of approved
maintenance and contingency plans and
an approved redesignation request).

Comment #4 One of these commenters
provided newspaper articles which
reported that the Richmond area was
slated for construction of one major new
manufacturing facility and was one of a
few areas under consideration for
location of another major new
manufacturing facility. This commenter
noted that future ozone precursor
emissions growth is likely.

Response #4 The EPA’s decisions on
whether or not to grant a NOX waiver
are not dependent on estimates of what
emissions may be in future years. As
explained in the response to a previous
comment, EPA must, as a legal matter,
use the ambient air quality monitoring
data and related evaluation
methodologies to determine if an area is
attaining or violating the ozone NAAQS
and base its action on the particular
facts of each exemption petition. As also
explained in the response to a previous
comment, a determination that an area
is in “attainment” based on three years
of clean data does not result in official
redesignation to attainment until the
other requirements of section
107(d)(3)(E) of the Act are met. These
other requirements include a
demonstration of continued
maintenance for twelve years after
submittal of the redesignation request
and maintenance plan. Such a
demonstration may be based upon a
showing that emissions of ozone
precursors will remain stable or decline
relative to the emissions in the
attainment year inventory or be based
upon photochemical modeling that a
future year mix of ozone precursor
emissions will not result in violation of
the ozone NAAQS. Either method for a
demonstration of maintenance sets
emission budgets for ozone precursors.
In all cases, in the absence of approved
maintenance and contingency plans and
an approved redesignation request,
EPA’s approval of the exemption is
granted on a contingent basis (i.e., the
exemption would last for only as long
as the area’s monitoring data continue to
demonstrate attainment).

Comment #5 Many commenters
opposed the exemption based on 3 years
of clean data where there is evidence
that shows the exemption interferes
with attainment or maintenance in
downwind areas. Several commenters
noted that either one or both of EPA’s
December 1993 guidance and May 27,
1994 policy prohibits granting a section
182(f) exemption based on 3 years of
clean data if evidence exists showing
that the exemption would interfere with
attainment or maintenance in
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downwind areas. Such conditions
should also apply to exemption requests
based on modeling.

One commenter provided evidence
that shows NOx reductions in the
Richmond area provide ozone benefits
in large areas of the ozone transport
region. Several commenters referenced
results of regional oxidant modeling
(ROM) performed by the EPA and
mentioned in the notice of proposed
rulemaking for this action that show
regional NOx control is needed in
combination with localized VOC control
in order to attain the ozone NAAQS
throughout the Ozone Transport Region
(OTR); thus, control of NOx emissions
throughout the eastern United States
will contribute to significant reductions
in peak ozone levels within the OTR.
Several commenters asked EPA to re-
evaluate the February 8, 1995
memorandum from John S. Seitz,
Director, Office of Air Quality and
Standards, entitled *“‘Section 182(f)
Nitrogen Oxides (NOx) Exemptions—
Revised Process and Criteria’ to require
that exemptions only be granted to areas
that do not interfere with attainment or
maintenance in downwind areas. Three
of these commenters contend that EPA
cannot segregate action under section
182(f) from the requirements of section
110(a)(2)(D).

One of these commenters also
opposed the interim final rule to stay
sanctions because it ignores the
detrimental effects on air quality on
areas downwind.

Response #5 As a result of comments
on previous NOx exemptions, the EPA
reevaluated its position on this issue
and has revised previously-issued
guidance. See the Memorandum,
“Section 182(f) Nitrogen Oxides (NOx)
Exemptions—Revised Process and
Criteria,” dated February 8, 1995, from
John Seitz. As described in this
memorandum, the EPA intends to use
its authority under section 110(a)(2)(D)
to require a State to reduce NOx
emissions from stationary and/or mobile
sources where there is evidence, such as
photochemical grid modeling, showing
that the NOx emissions would
contribute significantly to
nonattainment in, or interfere with
maintenance by, any other State or in
another nonattainment area within the
same State. This action would be
independent of any action taken by the
EPA on a NOx exemption request under
section 182(f). That is, the EPA’s action
to grant or deny a NOx exemption
request under section 182(f) for any area
would not shield that State’s need in
response to a call by EPA for revisions
to state implementation plans (SIP call),
for example, area from the EPA’s action

to require additional NOx emission
reductions from sources in that area, if
necessary, under section 110.

Recent modeling data suggest that
certain ozone nonattainment areas may
benefit from reductions in NOx
emissions upwind of the nonattainment
areas. The EPA is working with the
States and other organizations to design
and complete studies which consider
upwind sources and quantify their
impacts. At the same time, States have
requested exemptions from NOx
requirements under section 182(f) for
certain nonattainment areas in the
modeling domains. Some of these
nonattainment areas may impact
downwind nonattainment areas. The
EPA intends to address the transport
issue under section 110(a)(2)(D), based
on a regional modeling analysis.

Under section 182(f)(1)(A) of the Act,
an exemption from NOx requirements
may be granted for nonattainment areas
outside of an ozone transport region if
the EPA determines that ‘“‘additional
reductions of (NOx) would not
contribute to attainment of the national
ambient air quality standard for ozone
in the area.”” There are three NOx
exemption tests specified in section
182(f). Of these, two are applicable for
areas outside of an ozone transport
region: the “contribute to attainment”
test described above, and the ‘“‘net air
quality benefits” test. The EPA must
determine, under the latter test, that the
net benefits to air quality in an area “‘are
greater in the absence of NOx
reductions’ from relevant sources.
Based on the plain language of section
182(f), EPA believes that each test
provides an independent basis for
receiving a full or limited NOx
exemption. Consequently, as stated in
section 1.4 of the December 16, 1993,
EPA guidance,

[w]here any one of the tests is met (even
if another test is failed), the section 182(f)
NOx requirements would not apply or, under
the excess reductions provision, a portion of
these requirements would not apply.

As described in section 4.3 of the
December 13, 1993, EPA guidance
document, “Guideline for Determining
the Applicability of Nitrogen Oxides
Requirements Under Section 182(f),”
the EPA encourages, but does not
require, States/petitioners to consider
the impacts on the entire modeling
domain since the effects of an
attainment strategy may extend beyond
a designated nonattainment area.
Specifically, the guidance encourages
States to consider imposition of the NOx
requirements if needed to avoid adverse
impacts in downwind areas, either
intra- or interstate. States need to

consider such impacts since they are
ultimately responsible for achieving
attainment in all portions of their State
and for ensuring that emissions
originating in their State do not
contribute significantly to
nonattainment in, or interfere with
maintenance by, any other State. See
section 110(a)(2)(D)(i)(1) of the Act.

In contrast, section 4.4 of the
December 16, 1993, guidance states that
the section 182(f) demonstration would
not be approved if there is evidence,
such as photochemical grid modeling,
showing that the NOx exemption would
interfere with attainment or
maintenance in downwind areas. The
guidance further explains that section
110(a)(2)(D) [not section 182(f)]
prohibits such impacts. Consistent with
section 4.3 of the guidance, the EPA
believes that the section 110(a)(2)(D)
and 182(f) provisions must be
considered independently, and hence,
has revised section 4.4 of the December
16, 1993, guidance document. Thus, if
there is evidence that NOx emissions in
an upwind area would interfere with
attainment or maintenance in a
downwind area, that problem should be
separately addressed by the State(s) or,
if necessary, by the EPA in a section
110(a)(2)(D) action. In addition, a
section 182(f) exemption request should
be independently considered by the
EPA.

The Commonwealth of Virginia is
being included in modeling analyses
being conducted by the EPA, States, and
other agencies as part of the Ozone
Transport Assessment Group (OTAG).
The OTAG process is a consultative
process among the eastern States and
the EPA. The OTAG assessment process
will evaluate regional and national
emission control strategies using
improved regional modeling analyses.
The goal of the OTAG process is to
reach consensus on additional regional
and national emission reductions that
are needed to support efforts to attain
the ozone standard in the eastern United
States.

On January 10, 1997 (62 FR 1420)
EPA issued a notice of intent to issue a
SIP call to reduce regional transport of
ozone. In this notice, in accordance with
section 110(k)(5) and 110(a)(2)(D) of the
Clean Air Act (Act), the EPA announced
its plans to require States to submit SIP
measures to ensure that emission
reductions are achieved as needed to
allow current nonattainment areas to
prepare attainment demonstrations for
the current NAAQS. This action will
reflect the technical work done by
OTAG and other pertinent regional and
urban scale analyses of ozone transport.
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Furthermore, this exemption in no
way insulates or alleviates the
Commonwealth of Virginia from any
future obligations to secure additional
NOx reductions, perhaps even from
among sources in the Richmond area,
should technical evidence, including
but not limited to that which may result
from the OTAG process, indicate that
such reductions are required because
NOx emissions generated in Virginia
interfere with the ability of another state
or legally responsible jurisdiction to
attain and maintain the NAAQS for
ozone, and EPA makes such a finding.

Comment #6 One commenter asked
EPA to require NOx RACT immediately
under section 110(a)(2)(D) if the
Commonwealth’s petition for an
exemption from NOx RACT is
approved.

Response #6 The EPA does not agree
with this comment for two reasons.
First, EPA noted in the Technical
Support Document for this action that
the level of reductions required under
section 110 may be greater or less than
that required by RACT, depending upon
the circumstances. The EPA established
general policy for NOx RACT in the
“NOx Supplement to the General
Preamble for Implementation of Title I
(57 FR 55620, November 25, 1992) and
established NOx RACT presumptive
emission limits for four categories of
utility boilers. These limits require
reductions on the order of 25 to 50
percent from emission rates prior to
control. The ozone transport assessment
process described previously has
evaluated regional and national
emission control strategies for NOx that
considered levels of reductions well in
excess of 50 percent. Therefore RACT
alone may not be a significant level of
control. Secondly, the geographic scope
of the January 10, 1997 notice of intent
to issue SIP calls for areas throughout
the OTAG domain that are contributing
significantly to ozone pollution in
downwind areas includes Virginia. The
SIP call process will therefore address
the transport of ozone from all areas
influencing the various ozone
nonattainment areas in the eastern half
of the United States. As noted in the
response to an earlier comment, EPA’s
position is that an action to grant or
deny a NOx exemption request under
section 182(f) for any area would not
shield that area if additional NOx
emission reductions are determined to
be necessary to meet the requirements of
section 110(a)(2)(D).

Comment #7 One commenter stated it
was inappropriate to issue the NOx
exemption and interim final rule prior
to final action on the request that EPA
exercise its authority under section

110(a)(2)(D) made by the State of New
York in the November 1994 SIP revision
for an attainment demonstration for the
New York City metropolitan area.

Response #7 The EPA does not agree
with this comment for the reasons
discussed in the previous two
responses. The EPA continues to believe
that actions under section 110(a)(2)(D)
are independent of any action taken by
the EPA on a NOx exemption request
under section 182(f). However, the
EPA'’s action to grant or deny a NOx
exemption request under section 182(f)
for any area would not shield that area
if additional NOx emission reductions
are determined to be necessary to meet
the requirements of section 110(a)(2)(D).
In the January 10, 1997 notice of intent,
the EPA announced its plans to require
certain States to submit additional SIP
measures to ensure that emission
reductions are achieved as needed to
allow current nonattainment areas to
prepare attainment demonstrations for
the current NAAQS. This action will
reflect the technical work done by
OTAG and other pertinent regional and
urban scale analyses of ozone transport.

Comment #8 One commenter asserted
that exemptions should be granted
considering transport issues under
section 110(2)(2)(D) and referenced a
“limited exemption’ granted for the
State of Maine. The limited exemption
was ‘‘based upon a demonstration that
NOx emissions in the Northern Maine
area are not impacting Maine’s moderate
ozone nonattainment areas or any other
area in the Ozone Transport Region
during the time periods when elevated
ozone levels are monitored in these
areas.”

Response #8 As noted in the response
to an earlier comment, EPA does not
agree that exemptions granted under
section 182(f) for areas outside an ozone
transport region must consider transport
under section 110(a)(2)(D). The EPA
believes, as described in the EPA’s
December 1993 guidance, that section
182(f)(1) of the Act provides that the
new NOx requirements shall not apply
(or may be limited to the extent
necessary to avoid excess reductions) if
the Administrator determines that any
one of the following tests is met:

(1) In any area, the net air quality
benefits are greater in the absence of
NOx reductions from the sources
concerned;

(2) In nonattainment areas not within
an ozone transport region, additional
NOx reductions would not contribute to
ozone attainment in the area; or

(3) In nonattainment areas within an
ozone transport region, additional NOx
reductions would not produce net ozone

air quality benefits in the transport
region.

Only the first and third tests are
applicable for areas inside an ozone
transport region; the ‘““net air quality
benefits test’” and the ““net ozone air
quality benefit” test. The EPA must
determine, under the first test, that the
net benefits to air quality in an area “‘are
greater in the absence of NOx
reductions” from relevant sources.
Under the third test, EPA must
determine “that additional NOx
reductions would not produce net ozone
benefits in the transport region.” The
exemption for Northern Maine was
granted under the third test (60 FR
66749, December 26, 1995). Therefore,
the exemption petition for Northern
Maine had to consider net ozone
benefits in areas within the transport
region that are downwind of that State.

Comment #9 In addition to stating
that perceived trends are a poor basis for
a conclusion and three years of data fail
to consider meteorological fluctuations,
one commenter said that sections
110(a)(2), 161 and 162 of the Act,
obligate EPA to protect the public health
by ensuring that the air quality
standards are attained and then
maintained, not simply to respond after
a violation has occurred. (EPA’s
response to the interplay of section
182(f) and section 110(a)(2) of the Act is
also noted in the response to previous
comments.)

Response #9 The EPA does not agree
with this comment since it ignores the
Congressional intent as evidenced by
the plain language of section 182(f), the
structure of the Title | ozone subpart as
a whole, and relevant legislative history.
By contrast, in developing and
implementing its NOx exemption
policies, the EPA has sought an
approach that reasonably accords with
that intent. In addition to imposing
control requirements on major
stationary sources of NOx similar to
those that apply for sources of VOC,
section 182(f) also provides for an
exemption (or limitation) from
application of these requirements if,
under one of several tests, the EPA
determines that, in certain areas, NOx
reductions would generally not be
beneficial towards attainment of the
ozone standard.

Sections 161 and 162 deal with
requirements for areas designated
“attainment” of the ozone (and any
other) NAAQS. Section 182(f)
authorizes when a nonattainment area
may be exempted from the NOx RACT
requirement for purposes of attaining
the ozone NAAQS; however, the
exemption does not preclude future
NOx controls needed for maintenance of
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the ozone NAAQS that may be required
once the area has been redesignated to
attainment. The EPA has not interpreted
the “contribute to attainment” language
in the section 182(f)(1)(A) test to mean
‘““‘contribute to attainment and
maintenance.” (Refer to the May 27,
1994, John S. Seitz, Director, Office of
Air Quality Planning and Standards,
memorandum entitled “‘Section 182(f)
Nitrogen Oxides (NOx) Exemptions—
Revised Process and Criteria”.)

In section 182(f)(1), Congress
explicitly conditioned action on NOx
exemptions on the results of an ozone
precursor study required under section
185B of the Act. Because of the
possibility that reducing NOx in an area
may either not contribute to ozone
attainment or may cause the ozone
problem to worsen, Congress included
attenuating language, not just in section
182(f), but throughout Title | of the Act,
to avoid requiring NOx reductions
where such reductions would not be
necessary. In describing these various
ozone provisions, including section
182(f), the House Conference Committee
Report states in the pertinent part:

[T]he Committee included a separate NOx/
VOC (volatile organic compound) study
provision in section (185B) to serve as the
basis for the various findings contemplated
in the NOx provisions. The Committee does
not intend NOx reduction for reduction’s
sake, but rather as a measure scaled to the
value of NOx reductions for achieving
attainment in the particular ozone
nonattainment area. See H.R. Rep. No. 490,
101st Cong., 2d Sess. 257-258 (1990).

Therefore, EPA has concluded that the
determination of the benefits of NOx
reductions required under section
182(f)(1)(A) is limited to a
determination of whether such
reductions would contribute only to
“attainment” of the ozone NAAQS and
need not consider the benefits for
maintenance in areas that have been
redesignated to attainment of the ozone
NAAQS.

Comment #10 Several commenters
stated that the exemption should not be
granted because the Act does not
authorize any exemption of the NOx
reduction requirements until conclusive
evidence exists that such reductions are
counter-productive.

Response #10 The EPA does not agree
with this comment since it ignores the
Congressional intent as evidenced by
the plain language of section 182(f), the
structure of the Title | ozone subpart as
a whole, and relevant legislative history.
By contrast, in developing and
implementing its NOx exemption
policies, the EPA has sought an
approach that reasonably accords with
that intent. In addition to imposing

control requirements on major
stationary sources of NOx similar to
those that apply for sources of VOC,
section 182(f) also provides for an
exemption (or limitation) from
application of these requirements if,
under one of several tests, the EPA
determines that, in certain areas, NOx
reductions would generally not be
beneficial towards attainment of the
ozone standard. In section 182(f)(1),
Congress explicitly conditioned action
on NOx exemptions on the results of an
ozone precursor study required under
section 185B of the Act. Because of the
possibility that reducing NOx in an area
may either not contribute to ozone
attainment or may cause the ozone
problem to worsen, Congress included
attenuating language, not just in section
182(f), but throughout Title | of the Act,
to avoid requiring NOx reductions
where such reductions would not be
beneficial or would be
counterproductive. In describing these
various ozone provisions, including
section 182(f), the House Conference
Committee Report states in the pertinent
part:

[T]he Committee included a separate NOx/
VOC [volatile organic compound] study
provision in section (185B) to serve as the
basis for the various findings contemplated
in the NOx provisions. The Committee does
not intend NOx reduction for reduction’s
sake, but rather as a measure scaled to the
value of NOx reductions for achieving
attainment in the particular ozone
nonattainment area. See H.R. Rep. No. 490,
101st Cong., 2d Sess. 257-258 (1990).

As noted in the response to an earlier
comment, the command in section
182(f)(1) that the EPA *‘shall consider”
the section 185B report taken together
with the time period the Act provides
for completion of the report and for
acting on NOx exemption petitions
clearly demonstrate that Congress
believed the information in the
completed section 185B report would
provide a sufficient basis for the EPA to
act on NOx exemption requests, even in
the absence of the additional
information that would be included in
affected areas’ attainment or
maintenance demonstrations. While
there is no specific requirement in the
Act that EPA actions granting NOx
exemption requests must await
“conclusive evidence,” as the
commenters argue, there is also nothing
in the Act to prevent the EPA from
revisiting an approved NOx exemption
if warranted by additional, current
information.

In addition, the EPA believes, as
described in the EPA’s December 1993
guidance, that section 182(f)(1) of the
Act provides that the new NOx

requirements shall not apply (or may be
limited to the extent necessary to avoid
excess reductions) if the Administrator
determines that any one of the following
tests is met:

(1) In any area, the net air quality
benefits are greater in the absence of
NOx reductions from the sources
concerned,;

(2) In nonattainment areas not within
an ozone transport region, additional
NOx reductions would not contribute to
ozone attainment in the area; or

(3) In nonattainment areas within an
ozone transport region, additional NOx
reductions would not produce net ozone
air quality benefits in the transport
region.

Based on the plain language of section
182(f), the EPA believes that each test
provides an independent basis for a full
or limited NOx exemption.

Only the first test listed above is
based on a showing that NOx reductions
are ““‘counterproductive.” If any one of
the tests is met, the section 182(f) NOx
requirements would not apply or, under
the excess reductions provision, a
portion of these requirements would not
apply.

Comment #11 Many commenters
opposed the exemption because it
ignored the other benefits of NOx
reductions. Other benefits noted were
reduction of nitrogen loading to
waterways, bays and estuaries,
especially noted was the Chesapeake
Bay, reduction of other (non-ozone)
secondary pollution, such as fine
particulate matter, formed from NOx-
VOC mixtures, and reduction of acid
deposition. One of these commenters
wondered if EPA can relieve an ozone
nonattainment area of the NOx RACT
requirement where the Commonwealth
is not meeting alternative requirements
for nitrogen controls in water
discharges.

Response #11 The EPA does not agree
nor does the Act require that decisions
regarding granting of a NOx exemption
be made contingent on addressing other
environmental benefits such as those
raised by the commenters. As noted in
the responses to the two previous
comments, based upon the plain
language of section 182(f) and relevant
legislative history, the EPA believes that
each of the three tests discussed in
section 182(f) provides an independent
basis for a full or limited NOx
exemption. Only the “‘net air quality
test” is based on a showing that NOx
reductions provide environmental
benefits beyond attainment of the ozone
NAAQS. In addition, based upon the
language, not just in section 182(f), but
throughout Title I of the Act regarding
NOx reductions and upon the relevant
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legislative history, EPA has concluded
that the determination of the benefits of
NOx reductions required under the
“‘contribute to attainment”’ test is
limited to a determination of whether
such reductions would contribute only
to “attainment” of the ozone NAAQS
and need not consider the benefits in
relation to other environmental media.
Moreover, some of the pollution
problems to which NOx emissions
contribute are addressed by separate
Titles of the Clean Air Act or other
environmental statutes.

Comment #12 One commenter
contended that the air quality
monitoring data alone does not support
this exemption proposal. The
commenter stated the actual measured
ozone concentrations reflect the
Richmond nonattainment area’s failure
to consistently attain the federal
standard. The air quality levels are
below EPA’s definition of an
exceedance of the ozone NAAQS at
0.125 parts per million (ppm), but are
greater than the ozone NAAQS of 0.12
ppm. The commenter protested
rounding of ozone concentration
measurements less than or equal to 124
ppb down to 120 ppb. The commenter
stated that had the EPA adhered to a
“brightline” 120 ppb standard the
Richmond area would be in violation of
the ozone NAAQS. The commenter
stated that more control of NOx should
be required in the Richmond area
because the ozone concentrations are
routinely at or above the current ozone
NAAQS. The commenter contended that
the ozone readings for 1995 were more
than “twice” the current standard.

Response #12 For the reasons
provided below, EPA does not agree
with the commenter’s conclusions. As
stated in 40 CFR 50.9, the ozone
“standard is attained when the expected
number of days per calendar year with
maximum hourly average
concentrations above 0.12 parts per
million (235 ug/m3) is equal to or less
than 1, as determined by Appendix H.
Appendix H references EPA’s
“Guideline for Interpretation of Ozone
Air Quality Standards” (EPA-450/4—79—
003, January 1979), which notes that the
stated level of the standard is taken as
defining the number of significant
figures to be used in comparison with
the standard. For example, a standard
level of 0.12 ppm means that
measurements are to be rounded to two
decimal places (0.005 rounds up to
0.01). Thus, 0.125 ppm is the smallest
concentration value in excess of the
level of the ozone standard. Likewise,
the calculated expected exceedances are
rounded to zero decimal places. Thus,
the smallest sum of expected

exceedances for any one monitor that
cause the 3-year average to exceeds 1
would be 3.2. Before proposing the
exemption, EPA had analyzed the 1993
to 1995 air quality monitoring data in
accordance with Appendix H and had
determined that the expected number of
days per calendar year maximum hourly
average concentrations above 0.12 parts
per million (235 ug/m3) did not exceed
1. Because the largest sum of expected
exceedances for the 1993 to 1995 data
at any one monitor was 3.1, the standard
was not exceeded. The largest recorded
one-hour, maximum ozone
concentration recorded in the 1993 to
1995 period was 0.154 ppm which is
well less than twice the standard of 0.12
ppm. It is true that during 1995 three
monitoring locations in the Richmond
area each recorded one valid monitored
exceedance of the 0.12 ppm standard
during 1995. However, the form of the
ozone NAAQS requires the use of a 3-
year period to determine the average
number of exceedances per year. The
determination of expected number of
exceedances is performed on a monitor
by monitor basis. An area with more
than one monitor would violate the
standard if the expected number of days
per calendar year maximum hourly
average concentrations above 0.12 parts
per million exceeds 1 at any one
monitor. The EPA has determined that
the Richmond area did not violate the
ozone NAAQS based upon monitoring
data for 1993 to 1995 and has continued
without violation through 1996.

Comment #13 One commenter said
that NOx reductions would benefit the
Richmond area as demonstrated by the
Urban Airshed Modeling performed by
the Virginia Department of
Environmental Quality for the May 15,
1995, Virginia Attainment
Demonstration SIP submittal for
Richmond.

Response #13 The EPA does not agree
with this comment. The EPA considered
the Attainment Demonstration submittal
for Richmond in the Technical Support
Document (TSD) for the notice of
proposed rulemaking. The EPA’s
evaluation weighed the air quality
monitoring more heavily than the
attainment demonstration. The reason
for doing so was discussed in the TSD
and is summarized and clarified below.

In section 4.3 of the December 1993
EPA applicability guidance, the
‘““contribute to attainment” test is
described for the case where an
exemption request is submitted with a
redesignation request with violation-free
monitoring data for the most recent
three years. This policy was amended in
the May 27, 1994 Seitz memo to allow
a petition for a section 182(f) exemption

to be submitted prior to a redesignation
request. The same section of the
guidance (since amended as discussed
above under transport) requires EPA to
deny the petition if creditable modeling
shows that NOx reduction in the area
seeking the section 182(f) is necessary
for a downwind area to attain or
maintain the ozone NAAQS. The
guidance is silent on the case where
modeling and monitoring results in the
area are at odds.

Under the policy set forth in a May
10, 1995 memorandum from John S.
Seitz, Director, OAQPS, entitled
“Reasonable Further Progress,
Attainment Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard”, EPA
concluded that the requirements for
reasonable further progress towards
attainment, the attainment
demonstration itself, and certain
attainment-related requirements are
moot when an area is monitoring
attainment of the NAAQS. The
determination that these requirements
are waived would remain effective as
long as the area remains free of
violations of the ozone NAAQS. In a
recent Federal Register notice EPA has
acted to waive these requirements for
the Richmond area based upon air
quality monitoring data for 1993 to
1996. See 62 FR 32204 (June 13, 1997).
The reasonable further progress,
attainment demonstration and related
requirements become permanently moot
if and when the area is redesignated to
attainment. To redesignate an area to
attainment, EPA must determine that,
among other things, the area is free of
violations of the ozone NAAQS, that
attainment was the result of real,
permanent, quantifiable reductions in
precursor emissions and that
maintenance of the standard is
demonstrated. The EPA does not require
the maintenance demonstration to be air
quality modeling based where a
demonstration is made that the future
year emission inventories will remain at
or below the inventory of the attainment

ear.
Y The December 1993 guidance is silent
on situations where EPA must consider
an exemption petition based upon air
quality monitoring data that is not
consistent with air quality modeling.
The EPA has determined nonattainment
areas can be exempted from certain
other nonattainment requirements
contingent upon continued monitoring
of attainment. The EPA therefore has
granted greater weight to the air quality
monitoring data than the air quality
modeling data when considering this
exemption petition.
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Comment #14 Several commenters
argued that the monitoring network in
Richmond does not adequately cover
this large airshed. All argued that the
four monitors cannot reflect all areas
where an exceedance of the ozone
NAAQS may occur. One stated that
according to the Virginia Department of
Environmental Quality the four
monitors are not placed in high-activity
areas in order to more ‘“‘accurately
reflect consistent ambient
concentrations,” that is, the monitors
are placed to measure “‘background’ or
“diluted”” concentrations. One
commenter argued that to address the
inadequacies of the monitoring
networks the Act establishes several
prerequisites before an area can be
redesignated to attainment and that
three-years of data do not address any
potential increases in NOx emissions.

Response #14 The EPA does not agree
with these comments because the
current monitoring network meets EPA-
specified regulatory requirements (see
40 CFR part 58), and adequately reflects
air quality in the nonattainment area.

Comment #15 Comments were
received regarding the process by which
the reapplication of the NOx RACT
requirement and sanctions in the event
a violation is monitored. One
commenter stated the notice of
proposed rulemaking and the interim
final rule contained conflicting
statements regarding staying and
deferring imposition of sanctions. The
commenter noted that the interim final
rule mentions that the stay and
deferment of sanctions will occur while
the EPA completes the rulemaking
process on the Commonwealth’s
petition. In contrast the commenter
noted that the notice of proposed
rulemaking stated the 2:1 offset sanction
cannot be lifted until either a NOx
RACT SIP is deemed complete by the
EPA or the exemption under section
182(f) is granted. Another commenter
asked EPA to clarify what steps will be
taken regarding reapplication of NOx
RACT in the event a violation of the
ozone NAAQS occurs in the future.

Response #15 The purpose of the
interim final rule was to stay, for the
duration of EPA’s rulemaking process
on the exemption petition, further
application of the 2:1 offset sanction
which went into effect in the Richmond
ozone nonattainment area as of January
8, 1996 as a result of the July 8, 1994
finding of failure to submit. On July 8,
1994, EPA sent a letter to the Governor
of Virginia stating that, under section
179 of the Act, EPA made a finding that
Virginia failed to submit a SIP revision
for NOx RACT. This finding
commenced the sanctions process

outlined by section 179. The two to one
(2:1) offset sanction went into effect 18
months later.

The interim final rule also established
the procedure by which sanctions
would be reapplied if, based upon
comments to the proposed and/or
interim final rules, EPA determined that
the petition was not approvable. The
basis for staying and deferring sanctions
in the interim final rule was that EPA
had concluded that the Commonwealth
was eligible for an exemption from the
NOx RACT requirement, under section
182(f) and, therefore, was no longer
subject to the requirement for which the
July 8, 1994 finding of failure to submit
was issued. If, based upon comment,
EPA determined that the exemption
petition was in fact unapprovable then
the basis for the interim final rule would
no longer exist. Therefore, the interim
final rule provided that sanctions would
be applied at the time of a final action
disapproving the NOx exemption
petition (or, if action is re-proposed, at
the time of the proposed disapproval).

The notice of proposed rulemaking
also had to address how sanctions
would be affected if EPA approved the
exemption. Basically, the notice of
proposed rulemaking proposed, on the
effective date of the exemption
approval, to stop application of the 2:1
offset sanction and to defer application
of the highway sanction which was to
take effect July 8, 1996. In essence, final
approval (contingent upon continued
monitoring of attainment) of the
exemption petition would continue the
stay and deferment of sanctions
initiated by the interim final rule.
However, the stay would be lifted,
should a monitored violation of the
ozone NAAQS be recorded under the
conditions set forth in the notice of
proposed rulemaking. These conditions
were:

“If there is a violation of the ozone NAAQS
in any portion of the Richmond ozone
nonattainment area while this area is
designated nonattainment for ozone, the
exemption will no longer be applicable as of
the date of any such determination. Should
this occur, EPA will provide notice both of
the exemption revocation and of the date
sanctions will re-apply in the Federal
Register. A determination that the NOx
exemption no longer applies would mean
that the NOx requirements become once
more applicable to the affected area, that the
sanctions would be reinstated, and that
deferred sanctions would be imposed on the
date originally due or the effective date of the
notice, whichever is later.” See 61 FR 11172.

The contingent nature of the
exemption lasts only as long as the
Richmond area is designated
nonattainment. If prior to redesignation
to attainment, a violation of the ozone

NAAQS is monitored in the Richmond
area and recorded in AIRS, then the
section 182(f) exemption would no
longer apply. In the rulemaking action
which removes the exempt status, the
EPA would provide specific information
regarding the reapplication of the NOx
RACT requirement and sanctions.
Because NOx RACT is a nonattainment
area requirement, once the area is
redesignated to attainment, NOx RACT
is no longer required for purposes of
attainment. Once the Richmond area is
redesignated to attainment, then the
response to a violation of the ozone
NAAQS would be addressed in the
manner prescribed by the approved
maintenance plan. NOx RACT would be
implemented to the extent as required
under the approved maintenance plan.

Because the sanctions were applied
pursuant to a finding that the
Commonwealth of Virginia failed to
submit a state implementation plan
(SIP) revision for NOx RACT, both the
notice of proposed rulemaking and
interim final rules noted that, even if the
exemption were granted, a NOx RACT
SIP for the Richmond ozone
nonattainment area that meets the
completeness criteria of section 110(k)
would permanently correct the July 8,
1994 finding of failure to submit and
would permanently lift sanctions. If
prior to redesignation to attainment, a
violation of the ozone NAAQS is
monitored in the Richmond area and
recorded in AIRS, then the section
182(f) exemption would no longer
apply, and the only way to lift sanctions
would be through submittal of a
complete NOx RACT SIP for the
Richmond area.

EPA acknowledges that the precise
terminology regarding reapplication of
sanctions after an approval of the
exemption petition differed slightly in
the interim final rule and the proposed
rule. The EPA intended the description
of the reapplication of sanctions after an
exemption approval in the interim final
rule to summarize the detailed proposal
language contained in the notice of
proposed rulemaking. In response to
this comment, the final rule clarifies the
process for reapplication of sanctions
after an exemption approval in the event
of a monitored violation as set forth in
the notice of proposed rulemaking and
defines the role of a complete NOx
RACT SIP revision submittal in
terminating sanctions.

Comment#16 One commenter
supported the exemption but expressed
concerns that the exemption will result
in stricter regulation on emissions of
other pollutants, specifically on VOC.
The commenter encouraged EPA not to
approve any additional VOC control
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regulations adopted by the
Commonwealth that are needed in lieu
of an exemption from NOx RACT. The
commenter asked that any final
approval address further VOC regulation
and asked EPA to clarify that NOx
RACT will be required before any
additional VOC control.

Response #16  The EPA does not
agree with this comment. As explained
in the response to previous comments
(refer to responses to comments
numbers 9 and 10) in section 182(f)(1),
Congress included attenuating language,
not just in section 182(f), but throughout
Title | of the Act, to avoid requiring
NOx reductions where such reductions
would not provide net benefits or
contribute to attainment. No such
similar language is found concerning
VOC reductions in section 182(f) or
elsewhere in Title | of the Act. Because
today’s action is taken under section
182(f) EPA has no basis for conditioning
the exemption on future VOC
regulation.

Comment #17 One commenter fully
supported the proposed action, but
commented negatively on the portion of
the preamble dealing with other
possible benefits of NOx reductions in
the Richmond area. One commenter
stated that the proposal alleges several
other environmental effects of
additional NOx reductions. If such
benefits exist, they should be addressed
in the context of regulations dealing
with those specific environmental
effects, not in context of regulations
dealing with attainment of the ozone
NAAQS. The commenter said any
conclusion regarding benefits on
transport of ozone from reducing NOx
emissions are premature pending the
outcome of the studies underway by
OTAG. The commenter also noted that
the compensation for future growth in
NOx emissions is an issue to be
addressed in a maintenance plan.

Response #17  The EPA included
discussion of the potential other
environmental effects of NOx reductions
to inform the public that the action
proposed could affect air quality in
ways not related to attainment of the
ozone NAAQS. Nowhere in the proposal
did EPA state that the EPA’s proposed
action was based upon other than a
determination that the NOx reductions
required under section 182(f) would not
contribute to attainment. As explained
in the response to previous comments,
EPA intends to use its authority under
section 110(a)(2)(D) to require a State to
reduce NOx emissions from stationary
and/or mobile sources where there is
evidence showing that the NOx
emissions would contribute
significantly to nonattainment in, or

interfere with maintenance by, any
other State, and this action would be
independent of any action taken by the
EPA on a NOx exemption request under
section 182(f). As noted in that earlier
response, EPA began that process in a
January, 10, 1997 Federal Register
notice. Further in an earlier response,
EPA noted it has not interpreted
‘““contribute to attainment” in section
182(f)(1)(A) to mean “‘contribute to
attainment and maintenance.”
Therefore, the demonstration that an
area qualifies for an exemption under
section 182(f)(1)(A) is limited to the
effects of the section 182(f) requirements
on attainment.

Comment #18 Some commenters
stated that the modeling required by
EPA is insufficient to establish that NOx
reductions would not contribute to
attainment since only one level of NOx
control, i.e., “‘substantial’’ reductions, is
required to be analyzed. They further
explained that an area must submit an
approvable attainment plan before EPA
can know whether NOx reductions will
aid or undermine attainment.

Response #18  As discussed in the
Notice of Proposed rulemaking and in
the responses to previous comments, the
basis for granting this exemption on a
contingent basis (i.e., the exemption
would last for only as long as the area’s
monitoring data continue to
demonstrate attainment) is ambient air
monitoring data.

Therefore this comment is not
pertinent to the granting of the
exemption for the Richmond area. But
EPA has included this comment because
it was one of the “‘standing’” comments
as discussed previously in the
introduction to the ““Response to Public
Comment” portion of this notice.

Comment #19 Commenters contended
that section 182(b)(1) is the appropriate
authority for granting interim period
transportation conformity NOx
exemptions.

Response #19 The EPA agreed with
the commenters and published an
interim final rule that changed the
transportation conformity rule to
reference section 182(b)(1) as the correct
authority under the Act for waiving the
NOx “‘build/no-build” and *‘less-than-
1990 emissions” tests for certain areas.
See 60 FR 44762, (August 29, 1995). A
related proposed rule (60 FR 44790),
published on the same day, invited
public comment on how the Agency
plans to implement section 182(b)(1)
transportation conformity NOx
exemptions. The final rule for that
proposal has since been promulgated.
See 60 FR 57179 (November 14, 1995).
In that final rule, the EPA noted that
section 182(b)(1), by its terms, only

applies to moderate and above ozone
nonattainment areas. Consequently, the
EPA believes that the interim reduction
requirements of section 176(c)(3)(A)(iii),
and the authority provided in section
182(b)(1) to grant relief from those
interim reduction requirements, apply
only to those areas subject to section
182(b)(1). The EPA, however, is not
granting a NOx exemption from the
interim period transportation
conformity requirements by today’s
action because the Commonwealth
submitted its NOx petition pursuant to
section 182(f).

Comment #20 Comments were
received regarding the scope of
exemption of areas from the NOx
requirements of the conformity rules.
The commenters argued that such
exemptions waive only the
requirements of section 182(b)(1) to
contribute to specific annual reductions
during the period before submission of
conformity SIPs, not the requirement
that conformity SIP revisions contain
information showing the maximum
amount of motor vehicle NOx emissions
allowed under the transportation
conformity rules, and similarly, the
maximum allowable amounts of any
such NOx emissions under the general
conformity rules. The commenters
admitted that, in prior guidance, the
EPA has acknowledged the need to
amend a drafting error in the existing
transportation conformity rules to
ensure consistency with motor vehicle
emissions budgets for NOx, but have
wanted the EPA, in actions on NOx
exemptions, to explicitly affirm this
obligation and to also avoid granting
exemptions until a budget controlling
future NOx increases is in place.

Response #20 The EPA’s
transportation conformity rule originally
provided a NOx transportation
conformity exemption if an area
received a section 182(f) exemption. See
58 FR 62188 (November 24, 1993). As
indicated in a previous response, the
EPA has changed the reference from
section 182(f) to section 182(b)(1) in the
transportation conformity rule since that
section is specifically referenced by the
transportation conformity provisions of
the Act. See 60 FR 44762 (August 29,
1995). The EPA has also consistently
held the view that, in order to conform,
nonattainment and maintenance areas
must demonstrate that the
transportation plan and the
Transportation Improvement Program
are consistent with the motor vehicle
emissions budget for NOx even where a
conformity NOx exemption has been
granted. Due to a drafting error, that
view was not reflected in the
transportation conformity rule. The EPA
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has amended the rule to correct this
error. See 60 FR 57179 (November 14,
1995).

Final Action

EPA approves the 182(f) NOx
exemption petition submitted by the
Commonwealth of Virginia for the
Richmond ozone nonattainment area.
Approval of the exemption waives the
Federal requirements for NOx RACT
applicable to the Richmond ozone
nonattainment area. The EPA believes
that all section 182(f) exemptions that
are approved should be approved only
on a contingent basis. As described in
the EPA’s NOx Supplement to the
General Preamble (57 FR 55628,
November 25, 1992), the EPA would
rescind a NOx exemption in cases
where NOx reductions were later found
to be beneficial for attainment of the
ozone NAAQS in an area’s attainment
plan. That is, if an area that received an
exemption based on clean air quality
data which shows that the area is
attaining the ozone standard
experiences a violation prior to
redesignation of the area to attainment,
the exemption would no longer be
applicable.

If, prior to redesignation of the area to
attainment, a violation of the ozone
NAAQS is monitored in Richmond
(consistent with the requirements
contained in 40 CFR part 58 and
recorded in AIRS), the section 182(f)
exemption would no longer apply, as of
the date EPA makes a determination
that a violation has occurred. The EPA
would notify the area that the
exemption no longer applies, and would
also provide notice to the public in the
Federal Register.

If the exemption is revoked, the area
must comply with any applicable NOx
requirements set forth in the Act. The
NOx RACT requirements would also be
applicable, with a reasonable time
provided as necessary to allow major
stationary sources subject to the RACT
requirements to purchase, install and
operate the required controls. The EPA
believes that the Commonwealth may
provide sources a reasonable time
period after the EPA determination to
actually meet the RACT emission limits.
The EPA expects such time period to be
as expeditious as practicable, but in no
case longer than 24 months.

This action stops application of the
offset sanction imposed on January 8,
1996 and defers application of future
sanctions on the effective date of the
exemption approval. Sanctions would
then remain stopped or deferred
contingent upon continued monitoring
that demonstrates continued attainment
of the ozone NAAQS in the entire

Richmond ozone nonattainment area. If
there is a violation of the o0zone NAAQS
in any portion of the Richmond ozone
nonattainment area while this area is
designated nonattainment for ozone, the
exemption will no longer be applicable
as of the date of any such determination.
Should this occur, EPA will provide
notice both of the exemption revocation
and of the date sanctions will re-apply
in the Federal Register. A determination
that the NOx exemption no longer
applies would mean that the NOx
requirements become once more
applicable to the affected area, that the
sanctions would be reinstated, and that
deferred sanctions would be imposed on
the date originally due or the date
specified in the notice, whichever is
later.

The sanctions were applied pursuant
to a finding that the Commonwealth of
Virginia failed to submit a state
implementation plan (SIP) revision for
NOx RACT. Therefore, if prior to
redesignation to attainment, the
sanctions have been reapplied, they
then can only be permanently lifted by
submittal of a NOx RACT SIP for the
Richmond ozone nonattainment area
that meets the completeness criteria of
section 110(k).

If Richmond is redesignated to
attainment of the ozone NAAQS, NOx
RACT is to be implemented as provided
for as contingency measures in the
maintenance plan.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Administrative Requirements

A. Executive Order 12866

This action is not a SIP revision and
is not subject to the requirements of
section 110 of the Act. The authority to
approve or disapprove exemptions from
NOx requirements under section 182 of
the Act was delegated to the Regional
Administrator from the Administrator in
a memo dated July 6, 1994, from
Jonathan Cannon, Assistant
Administrator, to the Administrator,
titled, “‘Proposed Delegation of
Authority: ‘Exemptions from Nitrogen
Oxide Requirements Under Clean Air
Act section 182(f) and Related
Provisions of the Transportation and
General Conformity Rules’—Decision
Memorandum.” The Office of

Management and Budget (OMB) has
exempted this regulatory action from
E.O. 12866 review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000. Today’s determination
does not create any new requirements,
but suspends the indicated
requirements. Therefore, because this
action does not impose any new
requirements, | certify that it does not
have a significant impact on any small
entities affected.

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule. The EPA has
determined that the action promulgated
does not include a Federal mandate that
may result in estimated costs of $100
million or more to either State, local, or
tribal governments in the aggregate, or
to the private sector. This Federal action
does not create any new requirements,
but suspends the indicated
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

D. Submission to Congress and the
General Accounting Office

Under section 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
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General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by section
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by September 19,
1997. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Intergovernmental
relations, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Dated: July 8, 1997.
W. Michael McCabe,
Regional Administrator, Region Ill.

40 CFR part 52, subpart VV of chapter
I, title 40 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.
Subpart VV—Virginia

2. Section 52.2428 is amended by
redesignating the existing text as
paragraph (a) and adding paragraph (b)
to read as follows:

§52.2428 Control Strategy: Carbon
monoxide and ozone.

(a) * * *

(b) EPA is approving an exemption
request submitted by the Virginia
Department of Environmental Quality
on December 18, 1995 for the Richmond
o0zone nonattainment area, which
consists of the counties of Charles City,
Chesterfield, Hanover and Henrico, and
of the cities of Richmond, Colonial
Heights and Hopewell, from the oxides
of nitrogen (NOx) requirements for
reasonably available control technology
(RACT). This approval exempts the
Richmond ozone nonattainment area
from implementing the NOx RACT

requirements contained in section 182(f)
of the Clean Air Act. The exemption is
based on ambient air monitoring data.
The exemption is applicable during the
period prior to redesignation of the
Richmond area to attainment of the
National Ambient Air Quality Standard
for ozone only as long as ambient air
quality monitoring data for the
Richmond ozone nonattainment area
continue to demonstrate attainment
without NOx reductions from major
stationary sources of NOx.

[FR Doc. 97-19090 Filed 7-18-97; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-ADA45

Endangered and Threatened Wildlife
and Plants; Final Rule to Designate the
Whooping Cranes of the Rocky
Mountains as Experimental
Nonessential and to Remove
Whooping Crane Critical Habitat
Designations From Four Locations

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Final rule.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) determines that it will
designate the whooping crane (Grus
americana) population of the Rocky
Mountains as an experimental
nonessential population and will
remove whooping crane critical habitat
designations from four National Wildlife
Refuges; Bosque del Apache in New
Mexico, Monte Vista and Alamosa in
Colorado, and Grays Lake in Idaho. The
private lands involved are holdings
inside refuge boundaries and a 1-mile
buffer around Grays Lake National
Wildlife Refuge. The Service will use
this population, and captive-reared
sandhill cranes and whooping cranes, in
experiments to evaluate methods for
introducing whooping cranes into the
wild where migration is required.
EFFECTIVE DATE: August 20, 1997.
ADDRESSES: The complete file for this
rule is available for inspection, by
appointment, during normal business
hours at the Southwest Regional Office,
500 Gold Avenue SW., Room 4012,
Albuquerque, New Mexico 87103-1306.
FOR FURTHER INFORMATION CONTACT:
Susan MacMullin, Southwest Regional
Office, Albuquerque, New Mexico (see
ADDRESSES section) (telephone 505/248—
6663; facsimile 505/248—-6922).

SUPPLEMENTARY INFORMATION:
Background

The Endangered Species Act
Amendments of 1982, Public Law 97—
304, added section 10(j) to the
Endangered Species Act (Act) of 1973,
(16 U.S.C. 1531 et seq.) that provides for
the designation of specific introduced
populations of listed species as
“experimental populations.” Under
other authority of the Act, the Service
already was permitted to reintroduce
populations into unoccupied portions of
the historic range of a listed species
when it would foster the conservation
and recovery of the species. However,
local opposition to reintroduction
efforts, based on concerns about the
restrictions and prohibitions on private
and Federal activities contained in
sections 7 and 9 of the Act, hampered
efforts to use reintroductions as a
management tool.

Under section 10(j) of the Act, past
and future reintroduced populations
established outside the current range of
a species may be designated as
“experimental” and, under some
circumstances further designated
“nonessential’ experimental. Such
designations increase the Service’s
flexibility to manage such populations
because “‘experimental’” populations
may be treated as threatened species,
which allows more discretion in
devising management programs than for
endangered species, especially
regarding incidental and other takings.
Experimental populations
“nonessential’ to the continued
existence of the species are to be treated
as if they were only proposed for listing
for purposes of section 7 of the Act,
except as noted below.

A “‘nonessential” experimental
population is not subject to the formal
consultation requirement of section
7(a)(2) of the Act, except that the full
protections accorded a threatened
species under section 7 apply to
individuals found on units of the
National Wildlife Refuge System or the
National Park System. Section 7(a)(1) of
the Act, which requires Federal agencies
to carry out programs to conserve listed
species, applies to all experimental
populations. Individuals to be
reintroduced into any experimental
population can be removed from an
existing source or donor population
only if such removal is not likely to
jeopardize the continued existence of
the species; a permit issued in
accordance with 50 CFR 17.22 is also
required.

An experiment to reintroduce
whooping cranes to their historic range
in the Rocky Mountains began in 1975,
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testing the ““cross-fostering’ technique
of placing whooping crane eggs in nests
of greater sandhill cranes (Grus
canadensis). On May 15, 1978,
whooping crane critical habitat was
designated in four areas to benefit the
whooping cranes being reintroduced
into the Rocky Mountains (43 FR
20938).

Section 10(j) requires the Secretary of
the Interior to determine whether
populations reintroduced before 1982
were experimental and essential to the
continued existence of the species. In
1982, the population which migrates
between the Gulf Coast of Texas and
Northwest Territories, Canada,
(Aransas/Wood Buffalo Population)
then contained 73 birds (including 17
pairs). The only captive flock (at
Patuxent Wildlife Research Center)
contained 35 birds, but only 5 egg-
laying females. The whooping crane
population in the Rocky Mountains
(Rocky Mountain Population) contained
14 birds, was increasing through
releases, and breeding was expected in
the near future. It appeared the Rocky
Mountain reintroduction might soon be
an operational success rather than an
experiment, and the Service considered
the population essential to the
continued existence of the species.
Consequently, the Service did not
designate the Rocky Mountain
Population as experimental when the
Act amendments first provided that
opportunity.

The cross—fostering program was
terminated in 1989 because the birds
were not pairing and the mortality rate
was too high to establish a self-
sustaining population. Only three
nonbreeding adults now survive in the
Rocky Mountain region. The total
population of whooping cranes has
increased to approximately 350
individuals. The wild population now
numbers approximately 220
individuals, including 47 experienced
breeding pairs. Four captive populations
have also been established with
approximately 130 whooping cranes,
including 15 breeding pairs and another
20 pairs due to begin breeding over the
next few years. These are among the
factors discussed below which allow the
Secretary to now find the Rocky
Mountain Population no longer
essential to the continued existence of
the species.

The Service will remove whooping
crane critical habitat designations from
four National Wildlife Refuges; Bosque
del Apache in New Mexico, Monte Vista
and Alamosa in Colorado, and Grays
Lake in Idaho. The only private lands
involved are private holdings inside
refuge boundaries and a 1-mile buffer

around Grays Lake National Wildlife
Refuge. These critical habitats were
established to provide food, water and
other nutritional or physiological needs
of the whooping crane, particularly
potential nesting, rearing and feeding
habitat at Grays Lake, roosting and
feeding habitat during migration
through Alamosa and Monte Vista, and
wintering, roosting, and feeding habitat
at Bosque del Apache. Section 7(a)(1) of
the Act will still apply to all Federal
agencies, and both sections 7(a)(1) and
7(a)(2) requirements for “‘threatened
species” will apply on Service lands
(National Wildlife Refuges). Federal
agencies will still be required to carry
out programs to conserve this
population, and the Act’s consultation
and the National Wildlife Refuge
System Refuge compatibility
requirements will still apply on
National Wildlife Refuges.

The proposed actions involve the
following Service Regions and the States
within those Regions: Pacific Region
(Idaho), Southwest Region (Arizona and
New Mexico), and Mountain-Prairie
Region (Colorado, Montana, Utah, and
Wyoming). The principal use areas of
this population are the middle Rio
Grande Valley of New Mexico, the lower
San Luis Valley of Colorado, and
summering areas in southeastern Idaho
and western Wyoming. Southeastern
Arizona, northeastern Utah,
southwestern Montana, northwestern
Colorado, and northern New Mexico are
only occupied temporarily during
migration or infrequently by a single
whooping crane in summer or winter.
The portion of the middle Rio Grande
Valley involved includes a few
kilometers on either side of the Rio
Grande ranging from the town of Belen,
New Mexico, southward to Bosque del
Apache National Wildlife Refuge, 24 km
(15 miles) south of Socorro, New
Mexico. The portion of the San Luis
Valley involved is 24 km (15 miles) on
either side of a line running north-
northwest from Capulin, Colorado, to
Saguache, Colorado.

On March 11, 1967 (32 FR 4001), and
again on June 2, 1970 (35 FR 8495), the
whooping crane was listed as
endangered. Threats resulted from
hunting and specimen collection,
human disturbance, and conversion of
the primary nesting habitat to hay,
pastureland, and grain production
(Allen 1952) in the 19th and early 20th
centuries.

The whooping crane is in the family
Gruidae, Order Gruiformes, and is the
tallest bird in North America. Males
approach 1.5 meters (59 inches) in
height and captive adult males average
7.3 kilograms (16 pounds), and females

6.4 kilograms (14 pounds). Adults are
potentially long-lived with an estimated
maximum longevity in the wild of 22 to
24 years (Binkley and Miller 1980) and
27 to 40 years in captivity (McNulty
1966). Mating is characterized by
monogamous life-long pair bonds but
individuals pair again following death
of a mate. Fertile eggs are occasionally
produced at 3 years of age, but more
typically at 4 years of age (Mirande et
al. 1993). Experienced pairs may not
breed every year, especially when
habitat conditions are poor. Whooping
cranes ordinarily lay two eggs. They
will renest if their first clutch is
destroyed or lost before mid-incubation
(Kuyt 1981). Although two eggs are laid,
whooping cranes infrequently fledge
two chicks.

In the 19th century, the principal
breeding range extended from central
Ilinois northwest through northern
lowa, western Minnesota, northeastern
North Dakota, southern Manitoba, and
Saskatchewan to the vicinity of
Edmonton, Alberta. Some nesting
occurred at other sites such as western
Wyoming in the 1900’s (Allen 1952,
Kemsies 1930). A nonmigratory
population still existed in southwestern
Louisiana in the 1940’s (Allen 1952,
Gomez 1992). Through the use of two
independent techniques of population
estimation, Banks (1978) derived
estimates of 500 to 700 whooping cranes
in 1870. By 1941, the migratory
population contained only 16
individuals.

Whooping cranes currently exist in
three wild populations and four captive
locations totaling 350 individuals. The
largest captive population of 60 birds,
including 9 breeding pairs, is located at
the Patuxent Environmental Science
Center (Patuxent) near Laurel,
Maryland. Another seven pairs at
Patuxent should begin producing eggs
in the next 2 years. This site was staffed
and administered by the Service as
Patuxent Wildlife Research Center until
October 1993 when it became part of
National Biological Service and was
renamed Patuxent Environmental
Science Center. In October 1996, it
became part of U.S. Geological Survey.
A captive flock of 44 birds is maintained
by the Service at the International Crane
Foundation (Foundation), a nonprofit
foundation near Baraboo, Wisconsin.
The Foundation flock contains five
breeding pairs and another five pairs
which should enter production in the
next 2 years. A third captive flock is
housed in Calgary, Alberta, Canada, at
the Calgary Zoo Ranch. This flock,
under the oversight of the Canadian
Wildlife Service, contains 21 cranes,
including 1 breeding pair. Eight other
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pairs at this facility should begin
breeding by late this decade. Two pairs
maintained at the San Antonio
Zoological Gardens and Aquarium in
San Antonio, Texas, should begin
breeding in the next few years.

The Aransas/Wood Buffalo
Population, the only self-sustaining
natural wild population, contains 165
individuals that nest in the Northwest
Territories and adjacent areas of Alberta,
Canada, primarily within the
boundaries of Wood Buffalo National
Park. The migration route is similar in
spring and fall. It passes through
northeastern Alberta, south-central
Saskatchewan, northeastern Montana,
western North Dakota, western South
Dakota, central Nebraska and Kansas,
west-central Oklahoma, and east-central
Texas. These birds winter along the
central Texas, Gulf of Mexico coast at
Aransas National Wildlife Refuge and
adjacent areas. Whooping cranes adhere
to ancestral breeding areas, migratory
routes, and wintering grounds, leaving
little possibility of pioneering into new
regions. The Aransas/Wood Buffalo
Population can be expected to continue
utilizing its current nesting location
with little likelihood of expansion,
except on a local geographic scale. The
flock recovered from a population low
of 16 birds in 1941. Forty-nine pairs
nested in 1997. This population remains
vulnerable to destruction through a
natural catastrophe (hurricane), a red
tide outbreak, or contaminant spill, due
primarily to its limited wintering
distribution along the intracoastal
waterway of the Texas coast (Service
1994).

The reintroduced population in
Florida consists of 52 captive-produced
whooping cranes released 1993-1996 in
the Kissimmee Prairie. In this
experimental effort designed to develop
a nonmigratory self-sustaining
population designated as experimental
nonessential, annual releases of 20 or
more birds are planned for up to 6 more
years. Project success will be evaluated
annually (58 FR 5647; January 22, 1993).

The Rocky Mountain Population
consists only of a male and two female
adult cross-fostered cranes surviving
from an experiment to establish a
migratory, self-sustaining population.
These birds are termed cross-fostered
because they were reared by sandhill
cranes at Grays Lake National Wildlife
Refuge, a 8,900-hectare marsh in
southeastern Idaho.

These cranes winter in the middle Rio
Grande Valley of New Mexico at Casa
Colorado State Game Refuge and Bosque
del Apache National Wildlife Refuge
from November—February. In February—
March, they migrate north to south-

central Colorado where they spend 4-6
weeks in the San Luis Valley. The main
crane use area in the San Luis Valley is
Monte Vista National Wildlife Refuge,
10 kilometers south of the town of
Monte Vista. These whooping cranes
spend April-September on their
summer grounds in southeastern ldaho
and western Wyoming. In September—
October, before migration, they flock
with sandhill cranes at Grays Lake and
other wetlands and pastures before
migrating southeast through
northeastern Utah and western Colorado
where they remain in the San Luis
Valley for 4-6 weeks. They migrate
through northern New Mexico and
arrive at the wintering area in early
November.

From 1975-1988, 289 eggs were
transferred in the reintroduction
experiment (including 73 eggs from the
captive flock at Patuxent); 210 hatched,
and 85 chicks fledged (Drewien et al.
1989). Population growth was slow due
to small numbers of fertile eggs in some
years and high mortality of young before
fledging. The losses of chicks and
fledged individuals, and the absence of
breeding, resulted in a peak population
of only 33 individuals in winter 1984—
85.

By 1985, biologists began to suspect
the absence of pairing might be due to
improper sexual imprinting, particularly
by female whooping cranes. Sexual
imprinting of a foster-reared species on
the foster-parent species had been
confirmed in raptors, waterfowl, gulls,
finches, and gallinaceous birds (Bird et
al. 1985, Immelmann 1972). Older
female whooping cranes frequently did
not return in spring to Grays Lake or
other areas occupied by males on their
territories. In 1981, 1982, and 1989,
captive-reared adult female whooping
cranes were released at Grays Lake to
enhance pairing activities and
determine if adult males recognize
conspecifics as mates. These
experiments indicated that some cross-
fostered males recognized conspecific
females as appropriate mates. Improper
sexual imprinting behavior seemed to be
stronger in the cross-fostered females
than in the males.

An experiment to test for improper
sexual imprinting due to foster rearing
among crane species occurred at the
Foundation in 1987 (Mahan and
Simmers 1992). Sandhill cranes were
foster-reared by red-crowned cranes
(sample n=1), white-naped cranes (n=2),
and Siberian cranes (n=1). They were
then observed from the age of 12 to 24
months, the period when pairing
typically begins in sandhill cranes. They
were placed in pens adjacent to an
opposite-sexed, same-aged bird of the

foster species on one side and an
opposite-sexed, same-age conspecific on
the other side. Each test bird socialized
more with the foster species than with
a conspecific and the preference was
most apparent for females. A cross-
fostered young would have to prefer a
conspecific in order to obtain an
appropriate mate. Thus, the cross-
fostering technique does not appear to
be suitable for reintroducing a crane to
historical habitat.

The cross-fostering experiment was
ended because these birds were not
pairing and the mortality rate was too
high to continue (Garton et al. 1989).
Several experiments to encourage pair
formation were carried out from 1986
through 1992 without success (Service
1994). By the winter of 1995-1996,
cross-fostered adult female whooping
cranes of ages 4 through 14 years had
passed through a nesting season on 45
occasions without pairing. In 1992, a
wild male cross-fostered whooping
crane and female sandhill crane paired
and produced a hybrid chick. This
pairing is believed to be a consequence
of improper sexual imprinting which
resulted from the cross-fostering
process. This is the first known instance
of cross-species pairing despite frequent
association of these two species in
North America.

The cross-fostered cranes exhibited
various parental behaviors on summer
territories at Grays Lake and in a pen
nearby. These activities and chick
adoptions at the United States captive
facilities suggested that some cross-
fostered whooping cranes might adopt
or bond with and rear a whooping crane
chick. Such bonding experiments could
occur in pens with wild-captured adults
and would theoretically result in a
captive-reared juvenile imprinted on
conspecifics and exhibiting some wild
qualities. Wild cross-fostered adults
were captured and placed with chicks
in pens. When the young reached
fledging age, all birds were released to
the wild to learn from their foster parent
where to migrate and spend the winter.
This approach was tested without
significant success in 1993 and 1994.

The United States Whooping Crane
Recovery Plan was approved January 23,
1980, and revised December 23, 1986,
and February 11, 1994. In 1985, the
Director-General of the Canadian
Wildlife Service and the Director of the
Service signed a Memorandum of
Understanding entitled ““Conservation
of the Whooping Crane Related to
Coordinated Management Activities.” It
was revised in 1990, and 1995. It
discusses cooperative recovery actions,
disposition of birds and eggs,
population restoration and objectives,
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new population sites, international
management, recovery plans, and
consultation and coordination. All
captive whooping cranes and their
future progeny are jointly owned by the
Service and Canadian Wildlife Service,
and both nations are involved in
recovery decisions.

The recovery plan’s criteria for
downlisting the whooping crane from
the endangered to threatened category
require maintaining a population level
in excess of 40 pairs in the Aransas/
Wood Buffalo Population and
establishing 2 additional, self-sustaining
populations each consisting of at least
25 nesting pairs (Service 1994). The
experimental reintroduction underway
in Florida, if successful, would provide
the first additional population. The first
priority for establishing the second
reintroduced population is a migratory
flock within historic nesting habitat in
the prairie provinces of Canada
(Edwards et al. 1994). The Canadian
Wildlife Service and provincial wildlife
agencies are cooperating in field studies
to identify such a release area. By late
in this decade the three principal
captive flocks should be capable of
producing enough whooping cranes to
simultaneously support reintroductions
in Florida and Canada, but there is no
technique for introducing captive-reared
cranes in a migratory situation so they
will use an appropriate migration route
and wintering location.

The Service proposes to use wild
whooping cranes of the Rocky Mountain
Population and captive-reared sandhill
cranes and whooping cranes to evaluate
methods of introducing captive-reared
whooping cranes into a wild migratory
situation. The research proposed within
the range of the Rocky Mountain
Population is needed to identify a
technique for establishing a wild
migratory population of whooping
cranes in Canada. Such a technique is
essential if the Service is to achieve
recovery goals for downlisting (Task 31
of the Whooping Crane Recovery Plan;
Service 1994:58).

The requirements of the National
Environmental Policy Act and the
section 7 requirements of the Act have
been fulfilled for the proposed action.

The Rocky Mountains are the
preferred location for research on
techniques for establishing a migratory
flock because a small experimental
population has been present there for 20
years. A large data base on whooping
crane and sandhill crane habitats and
behaviors exists for this area which
provides a comparative baseline for
future research in the same geographic
area. The Service prefers to avoid
experimentation in other United States

areas of the historic migratory range
until late this decade when a
reintroduction site is selected in
Canada. The Act and National
Environmental Policy Act requirements
will need to be fulfilled for those
portions of the United States that would
be involved as migration and winter
areas for a flock reintroduced in Canada.

Adult cranes teach their young where
to migrate and spend the winter. A
promising topic of research in the Rocky
Mountains is the use of ultralight
aircraft to teach captive-reared cranes an
appropriate migration route and
wintering area. In 1993, Mr. Bill
Lishman reared Canada geese in
Ontario, trained them to follow an
ultralight aircraft, and in fall led 18 on
a 600 kilometer flight to Virginia where
they spent the winter. The following
spring at least 13 returned to Ontario on
their own initiative. In 1994, Mr. Kent
Clegg reared six sandhill cranes and
taught them to follow an ultralight
aircraft in local flights within Idaho. In
1995, Mr. Clegg raised a group of
sandhill cranes and led 11 in fall
migration from southeastern Idaho to
Bosque del Apache National Wildlife
Refuge in New Mexico. Two were Killed
by golden eagles (Aquila chrysaetos)
during migration and one returned to
Idaho on its own initiative. After release
to the wild in New Mexico, two were
killed by coyotes (Canis latrans) and
two by hunters. The four that survived
migrated north to Colorado in March
and north from Colorado in April. Two
summered in southeastern Idaho within
53 km of the Clegg ranch. The
summering site of the other two birds is
unknown. Three of the 1995 ultralight
cranes returned to Bosque del Apache to
winter in the fall of 1996. In 1996, Mr.
Clegg reared eight sandhill cranes and
led them in migration from Idaho to
New Mexico. All birds arrived safely in
New Mexico and there were no losses to
eagles during the migration, nor to
hunters or coyotes in the first months
after their release to the wild. The day
after their arrival at Bosque del Apache
National Wildlife Refuge in New
Mexico, it appeared that two research
birds joined large flocks of sandhill
cranes leaving the refuge to migrate
south into Mexico. These birds are still
missing and presumed dead. The other
six 1996 cranes integrated with the wild
cranes within hours of their arrival at
the refuge, migrated into Colorado in
March, and further north in April.
Losses to golden eagles, coyotes, and
hunters were reduced during the 1996—
97 study. Rearing, migrating, and
monitoring techniques were refined.
Two severe winter storms prolonged the

migration, but when conditions were
suitable for flight the birds were able to
fly farther and for longer periods than in
1995. Research may be required on
some alternative technique in the future
if experimentation with ultralight
aircraft indicates it is not a promising
reintroduction technique for the
Canadian site.

Satellite transmitters were placed on
two 1995 and two 1996 research cranes
in January 1997 to test the merits of
these transmitters for monitoring
movements. The 1995 and 1996 cranes
are summering in southeastern ldaho
and western Wyoming. Such locations
are characteristic summering sites for
yearling birds reared in southeastern
Idaho.

The Rocky Mountain Population
qualifies as being nonessential to the
continued existence of the whooping
crane because:

(1) The three cross-fostered whooping
cranes of the Rocky Mountain
Population are not breeding and all
members will likely die in the next 10
years. They are not contributing to the
long-term existence of the species in the
wild. None of the cross-fostered
whooping cranes have paired with
conspecifics and they appear to be
behaviorally sexually neutered. Loss of
such individuals will not deter recovery
of the species.

(2) There are approximately 130
whooping cranes in captivity at 4
discrete locations and about 235
whooping cranes elsewhere at 2
locations in the wild. This species has
been protected against the threat of
extinction from a single catastrophic
event by gradual recovery of the
Aransas/Wood Buffalo Population
(average increase of 4.6 percent per year
for the past 50 years, Mirande et al.
1993), and by increase and management
of the cranes at the captive sites. If the
average growth rate continues, the
Aransas/Wood Buffalo Population will
reach 500 by about 2020. The standard
deviation in growth is almost double the
mean growth, so in some years the
population will decline temporarily
although long-term growth continues to
be good. Captive-produced birds which
die during the experiments can be
replaced through captive breeding or by
transfer of eggs from the wild
population in Canada. Eggs have been
transferred to captivity from the
Aransas/Wood Buffalo Population for
building the captive flocks or
experimental reintroductions since
1967. The wild population has
continued to grow during this interval
despite the egg transfers. Since 1985,
biologists involved in the egg transfer
have endeavored to ensure that one
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viable egg remains in each nest. Such
egg switching within the Park provides
infertile pairs the opportunity to raise a
chick. These egg switches have
increased flock growth and the potential
for species recovery by an estimated 16-
19 percent (Kuyt, pers. comm. 1991).
Whooping cranes of the Aransas/Wood
Buffalo Population have the highest
long-term recruitment rate (13.9
percent) of any North American crane
population (Drewien et al. 1995).

Egg and chick production doubled in
the captive flocks in 1992, and has
continued to increase to the present.
Within the captive population there also
are 20 young pairs expected to enter the
breeding component of the population
over the next 4 years. Wild- and captive-
flock increases illustrate the potential of
the species to replace individual birds
which might die during the
experimentation.

(3) The repository of genetic diversity
for the species will be the
approximately 350 wild and captive
whooping cranes mentioned in (2)
above. Any birds selected for research
on reintroduction techniques in a
migratory situation will be as
genetically redundant as practical,
hence any loss of reintroduced animals
in the experiments will not significantly
impact the goal of preserving maximum
genetic diversity in the species.

(4) Research in the Rocky Mountain
Population will further the conservation
of the species. Such research is essential
to recovery and downlisting the species
to threatened status. The beneficial
result of identifying a suitable
reintroduction technique for placing
captive-produced whooping cranes in a
migratory circumstance outweighs any
negative effects of the experiments. If a
suitable reintroduction technique is
identified, it will expedite recovery and
downlisting/delisting of the whooping
crane.

Management

Effect on the Rocky Mountain
Population

After captive-reared whooping cranes
are released to the wild in the proposed
experiments, the Service does not
propose to return them to captivity.
Avian tuberculosis has been a
significant disease problem among
whooping cranes in the Rocky
Mountains and is very difficult to
detect. To protect captive flocks from
this disease, the Service will not take a
whooping crane from the wild and place
it in the captive flocks. Wild birds
placed in captivity also pose a greater
danger because: (1) Self-inflicted injury
may occur as they attempt to escape

from caretakers, (2) they may attack and
injure caretakers, and (3) such cranes
are prone to injury when they struggle
while being examined during health
checks.

The release of six or more captive-
reared whooping cranes in the future
into this population may slightly
prolong its existence. The numbers
proposed, including small additional
numbers if additional research is
required, will be far below the numbers
required to have any significant
likelihood of establishing a self-
sustaining population. The additional
birds in the wild will provide additional
viewing opportunities for bird watchers,
enjoyment for those participating in the
annual crane festivals at Monte Vista,
Colorado, and Socorro, New Mexico,
and may slightly prolong the existence
of wild whooping cranes within the
Rocky Mountains.

Potential Conflicts

The release of additional whooping
cranes in the Rocky Mountains will not
alter sandhill crane hunting activities
along the migration pathway and
wintering sites. Sandhill cranes and
snow geese (Chen cerulescens) are
designated as look-alike species, species
that look somewhat like whooping
cranes. Hunters of these species might
misidentify a whooping crane and shoot
it, believing it is a legal target. Sandhill
cranes are hunted in some areas and
precautions are taken to reduce the
likelihood that whooping cranes might
be mistaken for sandhill cranes and
shot. Sandhill crane hunting is not
permitted in Idaho and Colorado nor on
the national wildlife refuges involved in
this rule. Hunting sandhill cranes and
snow geese has been permitted in the
middle Rio Grande Valley of New
Mexico, in northeastern Utah, and in a
small area in southwestern Wyoming for
the past decade without causing the
known loss of a whooping crane. In
New Mexico, the whooping cranes
generally stay on Bosque del Apache
National Wildlife Refuge or State game
refuges during fall/winter hunting
seasons.

Special Handling

Under the proposed special
regulation, which is promulgated under
authority of section 4(d) of the Act and
which accompanies this final rule for
experimental population designation,
Federal and State employees and agents
would be authorized to relocate
whooping cranes to avoid conflict with
human activities and relocate whooping
cranes that have moved outside the
appropriate release area when removal
is necessary or requested. Research

activities may require capture in the
wild of cross-fostered or captive-reared
and released whooping cranes. These
individuals will be captured using the
night-lighting technique which has been
used successfully to capture 269 cranes
without injury (Drewien and Clegg
1992). Cranes utilized in the
experiments will be equipped with a
leghand-mounted radio telemetry or
satellite transmitter and periodically
monitored to assess movements. They
will be checked for mortality or
indications of disease (listlessness,
social exclusion, flightlessness, or
obvious weakness).

Mortality

Although efforts will be made to
reduce mortality, some will inevitably
occur as captive-reared birds adapt to
the wild. Collision with power lines and
fences, predators, and disease are
known hazards to wild whooping cranes
in the Rocky Mountains. The Service
anticipates the proposed actions may
affect the whooping crane due to the
potential death of one or more wild,
cross-fostered and captive-reared
individuals during the experiments.
Such losses are not unique to this
experiment, but could result during
normal life experiences of wild
whooping cranes and of whooping
cranes retained in captivity. Standard
avicultural precautions taken in
shipping, handling, and capture should
keep losses to a minimum. Recently
released whooping cranes will need
protection from natural sources of
mortality (predators, disease, inadequate
foods) and from human-caused sources
of mortality. Natural mortality will be
reduced through prerelease
conditioning, gentle release, and
vaccination. Human-caused mortality
will be minimized through conservation
education programs.

Health Care

As a consequence of the proposed
experiments, disease could be
transferred from a captive facility to the
wild. Precautions taken to ensure that
no disease is transferred will be those
measures approved in previous transfers
when the captive whooping crane flock
was split between Patuxent and the
Foundation; when birds were shipped
from 1992-1995 to Calgary Zoo Ranch
to start the captive flock for Canadian
Wildlife Service; and when birds were
transferred from 1993-1997 for the
reintroduction to the wild in Florida.
Health screening procedures have been
developed for release of captive-reared
whooping cranes in the wild and have
proven effective in avoiding disease or
parasite transfers in multiple shipments



Federal Register / Vol. 62, No. 139 / Monday, July 21, 1997 / Rules and Regulations

38937

from 1993-1996. Such techniques have
proven effective in previous transfers
between captive sites and between
captive sites and the wild.

Captive Facilities

Facilities for captive maintenance of
the birds in Idaho were constructed for
earlier studies and are designed similar
to facilities at Patuxent and the
Foundation. They conform to standards
set forth in the Animal Welfare Act. To
further ensure the well-being of birds in
captivity and their suitability for release
to the wild, the pens include water
where the cranes can feed and roost.

Coordination With Agencies and
Interested Parties

In October 1992, the Canadian and
United States Whooping Crane Recovery
Teams recommended uses for the cross-
fostered whooping cranes surviving in
the Rocky Mountain Population. Both
teams suggested using the remaining
birds in further experimentation.
Information about the recovery teams’
recommendations was mailed to the
involved Service Regions, States, and
special interest groups for their review
and comments.

In February 1993, the Southwest
Region of the Service sent a
memorandum to the State wildlife
agency director in each of the affected
States; the chairman and members of the
Central Flyway Technical Committee;
the crane subcommittee of the Pacific
Flyway Council; representatives of the
National Audubon Society; the
president and trustees of the Whooping
Crane Conservation Association;
managers of national wildlife refuges
involved; and to crane festival groups in
Socorro, New Mexico, and Monte Vista,
Colorado, requesting their views on
actions being considered for the Rocky
Mountain Population of whooping
cranes. In addition, Technical
Committees of the Pacific and the
Central Flyway Councils expressed
opinions on the actions. Some
recipients responded by mail and others
provided only verbal comments by
telephone.

The involved regions of the Service
support the changes. Refuge managers at
the three locations anticipated no
problem with removal of the critical
habitat designation and changing the
designation to experimental
nonessential. All involved States, the
Pacific Flyway Crane Subcommittee, the
Central Flyway Technical Committee,
the Central Flyway Council, and the
Pacific Flyway Council favored the
change in designation. The Whooping
Crane Conservation Association and
Chairman of the Crane Festival in

Colorado supported the changes.
National Audubon Society
representatives expressed mild concern
about possible increased hazards to
whooping cranes as a consequence of
the experimental designation but
favored additional experimentation.

A majority of the respondents
supported taking some birds into
captivity, endorsed further
experimentation with the birds left in
the wild, and, after the proposed
experiments were completed, favored
leaving some whooping cranes in the
wild for public education, viewing, and
possible further research. In 1993, the
Service decided to leave all the birds in
the wild so there would be a greater
likelihood of having a sufficient number
of birds for the experiments.

The Canadian Wildlife Service
endorses the actions described in this
rule. The members of the Canadian and
United States Whooping Crane Recovery
Teams, and professional biologists
working with State, provincial, Federal,
and private groups who have expertise
in research or management of cranes,
also endorse the changes. The
Whooping Crane Conservation
Association and World Wildlife Fund-
Canada provided funding support for
the guide bird experimentation in 1993
and 1994 and for ultralight aircraft-
crane research in 1995 and 1996,
indicating their endorsement of such
experimental efforts and uses of the
Rocky Mountain whooping cranes.

On June 24, 1993, the Service
announced the availability of the draft
revised recovery plan for the whooping
crane and solicited review and comment
(58 FR 34269). Review copies were
mailed to the involved States, Federal
agencies, special interest groups, and
others. The plan described further
proposed experimentation with the
Rocky Mountain Population. Favorable
comments were received on the plan
and all comments were supportive of
the proposed research.

Summary of Comments and
Recommendations

In the February 6, 1996, proposed rule
(61 FR 4394) the Service requested
comments or recommendations
concerning any aspect of the proposal
that might contribute to the
development of a final decision on the
proposed rule. A 60-day comment
period was provided. State wildlife
agencies; the National Audubon Society;
the Whooping Crane Conservation
Association; Defenders of Wildlife;
Regional Directors of each involved
Service region; refuge managers; State
waterfowl biologists and nongame
biologists; the Canadian Wildlife

Service; the Chamber of Commerce at
Socorro, New Mexico; representatives of
the electric utility industry; and private
citizens were mailed copies of the rule
or told of specifics of the rule (total
contacts 47) and invited to provide
comments.

A Service news release was issued on
February 6 to coincide with publication
of the proposed rule in the Federal
Register. The release, entitled ““U.S.
Fish and Wildlife Service Proposes To
Designate Rocky Mountain Population
Of Whooping Cranes As Experimental,”
described the proposed action, told the
readers where to acquire a copy of the
rule, and provided a name and address
to which comments on the action
should be directed. The news release
was sent to newspapers in New Mexico
and others listed in an outreach plan.
The release was sent to Service Regional
Offices in Portland and Denver for
routing to media and Congressional
Offices in States affected by the
proposed actions. The news release also
was placed on the Internet on the
Service’s Home Page for Region 2 under
the news release category. Nine
comment letters were received. Six
letters endorsed and three opposed the
proposed action. Specific issues raised
by those commenting and the Service’s
responses are presented below.

Letters supporting the actions were
received from one individual, a
representative of the utility industry, a
nonprofit conservation organization, the
Central Flyway Council, and two
representatives of State wildlife
agencies as summarized below. The
President of the Whooping Crane
Conservation Association (Association),
a nonprofit conservation organization
dedicated to conservation of the species,
wrote in support of the designation
change, the removal of critical habitat,
and the proposed experiments. The
Association membership is primarily
individuals in Canada and the United
States.

The Director of Wyoming Game and
Fish Department indicated his staff had
reviewed the proposed actions and they
supported the rule. The Terrestrial
Nongame and Endangered Wildlife
Program Manager for Colorado Division
of Wildlife endorsed the actions, the
removal of restrictions no longer
necessary, and the experiments that may
prolong existence of the flock in the
Rocky Mountains. A utility company
representative wrote in support of the
designation change, the removal of
critical habitat, and the experiments
designed to learn how to establish
additional migratory populations. An
individual wrote endorsing the change
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in designation and the removal of
critical habitat.

Joe Kramer, Chairman, Central Flyway
Council wrote in support of the change
in designation and the removal of
critical habitat designations from the
three National Wildlife Refuges. He
stated the Council believes the change
provides the flexibility necessary for
sound and progressive management of
this species. The Central Flyway
Council is comprised of the States of
Colorado, Kansas, Montana, Nebraska,
New Mexico, North Dakota, Oklahoma,
South Dakota, Texas, Wyoming, and the
Canadian provinces of Alberta,
Northwest Territories, and
Saskatchewan. Three individuals
expressed opposition to the proposed
actions as summarized below.

Comment: One respondent felt that
nature is best left alone as much as
possible, disrupting nature’s balance
causes harm, and no whooping crane
needs to be taught to migrate.

Response: The Service agrees that the
balance of nature is important and
should not be disrupted if it is truly a
balanced system. Unfortunately, many
activities of man have disrupted this
balance, necessitating some intervention
by man if species and ecosystems are to
be conserved. Previous releases of
captive-reared sandhill cranes have
documented that such birds may not
exhibit appropriate migration behavior
(Drewien et al. 1982).

Comment: A second respondent
expressed concern about the low
numbers of whooping cranes and failed
to comprehend how the Service could
consider any member of the species
“nonessential” or “‘experimental’.

Response: The Service understands
that the terminology presents an
enigma. The term “nonessential’’ refers
only to those individuals which are not
essential to future survival of the
species. The three whooping cranes
surviving in the Rocky Mountains are
not breeding and will eventually die of
natural causes. Consequently, they are
not contributing to the future survival of
the species. The small number of
captive-reared whooping cranes which
might be involved in research will be
individual birds genetically redundant
to the captive and wild populations.
These individuals also are not
“‘essential” to survival of the species.
The Service believes it is justified in
designating these birds as “‘nonessential
experimental’ as long as their
involvement in the research increases
the ultimate likelihood of full recovery
of the species. The purpose of the
experimentation is to identify a
technique for reintroducing whooping
cranes in areas where migration is

required between the nesting grounds
and a safe wintering site. Until such a
technique is identified, the Service will
be unable to reestablish wild
populations in areas where the birds
must migrate to survive. Full recovery of
the species will not be possible until
additional wild migratory populations
are established.

Comment: A third individual
respondent was not opposed to the
“* * *experiment per se, only that it
not be conducted in New Mexico.” If
conducted in New Mexico, the
commenter postulated that the Service
would be signing the immediate death
warrant of the cranes because they
would have to compete against 30,000
hunters, an army of poachers, and 33
professional hunters of the U.S.
Department of Agriculture.

Response: Hunters of sandhill cranes
and snow geese in the middle Rio
Grande Valley of New Mexico, where
the whooping cranes winter, are
required to take a course on bird
identification and pass an exam on
proper identification of protected
species before they are permitted to
hunt. This requirement has been in
effect since whooping cranes were
reintroduced to the area in 1975.
Although the potential exists for
shooting a whooping crane, we are not
aware of a whooping crane being killed
by hunters in New Mexico since they
were reintroduced. The nonessential
designation will not allow purposeful
take such as hunting or otherwise
intentionally killing cranes. The Service
does not agree with the respondent’s
allegation that New Mexico is an
inappropriate place to accomplish the
experimentation.

Comment: The third respondent
“extremely”” opposed the proposed
removal of the critical habitat
designation, fearing it would permit
unrestricted herbicide and pesticide
spraying, trapping, and placement of M—
44 sodium cyanide devices, wire snares,
and compound 1080 baits by the U.S.
Department of Agriculture.

Response: When the critical habitat
designation is removed from National
Wildlife Refuges, which is
predominantly where the designation
has been in effect, other Federal
agencies, such as U.S. Department of
Agriculture, must still consult with the
Service before undertaking any actions
affecting the refuge. On private lands,
despite the removal of critical habitat,
the whooping cranes will still be
protected from intentional killing which
is prohibited under section 9 of the Act.

National Environmental Policy Act

An Environmental Assessment,
prepared under the authority of the
National Environmental Policy Act of
1969, is available to the public at the
Service office identified in the
ADDRESSES section. The Service
determined that this action is not a
major Federal action that would
significantly affect the quality of the
human environment within the meaning
of section 102(2)(c) of the National
Environmental Policy Act (implemented
at 40 CFR parts 1500-1508).

Required Determinations

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866. The rule will
not have a significant economic effect
on a substantial number of small entities
as described in the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.).
Based on the information discussed in
this rule concerning public projects and
private activities within the
experimental population area,
significant economic impacts will not
result from this action. Also, no direct
costs, enforcement costs, information
collection, or record keeping
requirements are imposed on small
entities by this action, and the rule
contains no record keeping
requirements as defined under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.). This rule does not
require a Federalism assessment under
Executive Order 12612 because it would
not have any significant federalism
effects as described in the order.

The Service has determined that this
action would not involve any taking of
constitutionally protected property
rights that require preparation of a
takings implication assessment under
Executive Order 12630.

References Cited

A complete list of all references cited
herein, as well as others, is available
upon request from the Regional Office
(see ADDRESSES section above).

Author: The primary author of this
document is Dr. James Lewis (see
ADDRESSES section above) at telephone
505/248-6663 or facsimile 505/248—
6922,

List of Subjects in 50 CFR Part 17

Endangered and threatened species,
Exports, Imports, Reporting and record
keeping requirements, and
Transportation.

Regulation Promulgation

Accordingly, the Service hereby
amends part 17, subchapter B of chapter
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I, title 50 of the Code of Federal
Regulations, as set forth below:

PART 17—[AMENDED]

Authority: 16 U.S.C. 1361-1407; 16 U.S.C.
1531-1544; 16 U.S.C. 4201-4245; Pub. L. 99—
625, 100 Stat. 3500, unless otherwise noted.

2. Section 17.11(h) is amended by

whooping’ under BIRDS, to read as
follows:

§17.11 Endangered and threatened
wildlife.

1. The authority citation for part 17 revising the entry for ““Crane, * * * * *
continues to read as follows: (h)y* * *
Species Vertebrate popu-
I lation where en- . Critical Special
Historic range Status When listed .
Common name Scientific name dangerz(rj] od threat- habitat rules
* * * * * * *
BIRDS
* * * * * * *
Crane, Whooping ... Grus americana ... Canada, U.S.A. Entire, except E 1.3,487,621 17.95(b) NA
(Rocky Moun- where listed as
tains East to an experimental
Carolinas), Mex- population.
ico.
DO eoeeeeeeen (oo RO 3o S US.A. (FL) oo NX 487 NA 17.84(h)
DO i dO i dO i U.S.A. (CO, ID, NX 621 NA 17.84(h)
NM, UT, WY).

3. Section 17.84 is amended by
revising paragraphs (h)(1), (h)(3),
(h)(4)(ii), and (h)(8) to read as follows:

§17.84 Special rules-vertebrates.
* * * * *
h * * *

(1) The whooping crane populations
identified in paragraphs (h)(8)(i) and
(h)(8)(ii) of this section are nonessential
experimental populations.

* * * * *

(3) Any person with a valid permit
issued by the Fish and Wildlife Service
(Service) under §17.32 may take
whooping cranes in the wild in the
experimental population area for
educational purposes, scientific
purposes, the enhancement of
propagation or survival of the species,
and other conservation purposes
consistent with the Act and in
accordance with applicable State fish
and wildlife conservation laws and

regulations.
4 * * *

(ii) Relocate a whooping crane that
has moved outside the Kissimmee
Prairie or the Rocky Mountain range of
the experimental population when
removal is necessary or requested;

* * * * *

(8) Geographic areas that nonessential
experimental populations inhabit
include the following—

(i) The entire State of Florida. The
reintroduction site will be the
Kissimmee Prairie portions of Polk,
Osceola, Highlands, and Okeechobee
counties. Current information indicates
that the Kissimmee Prairie is within the
historic range of the whooping crane in
Florida. There are no other extant

populations of whooping cranes that
could come into contact with the
experimental population. The only two
extant populations occur well west of
the Mississippi River. The Aransas/
Wood Buffalo National Park population
nests in the Northwest Territories and
adjacent areas of Alberta, Canada,
primarily within the boundaries of the
Wood Buffalo National Park, and
winters along the Central Texas Gulf of
Mexico coast at Aransas National
Wildlife Refuge. Whooping cranes
adhere to ancestral breeding grounds
leaving little possibility that individuals
from the extant population will stray
into Florida or the Rocky Mountain
Population. Studies of whooping cranes
have shown that migration is a learned
rather than an innate behavior. The
experimental population released at
Kissimmee Prairie is expected to remain
within the prairie region of central
Florida; and

(ii) The States of Colorado, Idaho,
New Mexico, Utah and the western half
of Wyoming. Birds in this area do not
come in contact with whooping cranes
of the Aransas/Wood Buffalo

Population.

* * * * *
Dated: June 3, 1997

William Leary,

Acting Deputy Assistant Secretary for Fish
and Wildlife and Parks.

[FR Doc. 97-19058 Filed 7-18-97; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 285

[Docket No. 970626157-7176-01; I.D.
041697C]

RIN 0648—-AJ65

Atlantic Tuna Fisheries; Atlantic
Bluefin Tuna Effort Controls

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS amends the regulations
governing the Atlantic tuna fisheries to
set Atlantic bluefin tuna (ABT) General
category effort controls for the 1997
fishing year. The regulatory
amendments are necessary to achieve
domestic management objectives.
DATES: Effective July 15, 1997.
ADDRESSES: Copies of supporting
documents, including an Environmental
Assessment-Regulatory Impact Review
(EA/RIR), are available from, Rebecca
Lent, Chief, Highly Migratory Species
Management Division, Office of
Sustainable Fisheries (F/SF1), NMFS,
1315 East-West Highway, Silver Spring,
MD 20910-3282.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, 301-713-2347, or
Pat Scida, 508-281-9260.
SUPPLEMENTARY INFORMATION: The
Atlantic tuna fisheries are managed
under the authority of the Atlantic
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Tunas Convention Act (ATCA), 16
U.S.C. 971 et seq. The ATCA authorizes
the Secretary of Commerce (Secretary)
to issue regulations as may be necessary
to carry out the recommendations of the
International Commission for the

Conservation of Atlantic Tunas (ICCAT).

The authority to issue regulations to
carry out ICCAT recommendations has
been delegated from the Secretary to the
Assistant Administrator for Fisheries,
NOAA (AA).

Background information about the
need for revisions to Atlantic tunas
fishery regulations was provided in the
preamble to the proposed rule (62 FR
36040, July 3, 1997) and is not repeated
here. These regulatory changes will
improve NMFS’ ability to further the
management objectives for the Atlantic
tuna fisheries.

Quota Subdivision

In this final rule, the 1997 General
category quota is split, based upon
historical catch patterns (1983—-96), into
three subquotas and distributed as
follows: 60 percent for June-August, 30
percent for September, and 10 percent
for October-December. These
percentages are applied only to 623
metric tons (mt) out of the total General
category quota of 633 mt. The remaining
10 mt is reserved for the New York
Bight fishery in October. Thus, of the
623 mt, 374 mt is available in the period
beginning June 1 and ending August 31,
187 mt is available in the period
beginning September 1 and ending
September 30, and 62 mt is available in
the period beginning October 1 and
ending December 31. When the October
through December period General
category catch is projected to have
reached 62 mt, NMFS will set aside the
remaining 10 mt for the New York Bight
only. Upon the effective date of the New
York Bight set-aside, fishing for,
retaining, or landing large medium or
giant ABT is prohibited in all waters
outside the set-aside area.

Attainment of the subquota in any
fishing period will result in a closure
until the beginning of the following
fishing period, whereupon any
underharvest or overharvest will be
carried over to the following period,
with the subquota for the following
period adjusted accordingly.
Announcements of inseason closures
will be filed with the Office of the
Federal Register, stating the effective
date of closure, and further
communicated through the Highly
Migratory Species (HMS) Fax Network,
the HMS Information Line, NOAA
weather radio, and Coast Guard Notice
to Mariners. Although notification of
closure will be provided as far in

advance as possible, fishermen are
encouraged to call the HMS Information
Line to check the status of the fishery
before leaving for a fishing trip. The
phone numbers for the HMS
Information Line are (301) 713-1279
and (508) 281—9305. Information
regarding the Atlantic tuna fisheries is
also available through Nextlink
Interactive, Inc., at (888) USA-TUNA.

The New York Bight area is redefined
as the area comprising the waters south
and west of a straight line originating at
a point on the southern shore of Long
Island at 72°27' W. long. (Shinnecock
Inlet) and running SSE 150° true, and
north of 38°47' N. lat.

Restricted-Fishing Days

NMFS also establishes the 1997
schedule of restricted-fishing days for
vessels permitted in the General
category. In 1996, the restricted-fishing
days followed the pattern of Sunday,
Monday, and Tuesday (with some
exceptions for market closures and
holidays) from mid-July to mid-
September. This rule reflects the
restricted-fishing days mutually agreed
upon by associations representing
General category fishermen and dealers
for July and August, and specifies
restricted-fishing days for September in
order to lengthen the General category
fishery. Persons aboard vessels
permitted in the General category are
prohibited from fishing (including tag
and release fishing) for ABT of all sizes
on the following days for the 1997
season: July 16, 17, 23, and 30; August
6, 10, 11, 12, 17, 20, 24, and 27; and
September 1, 3, 6, 7, 10, 11, 14, 17, 19,
21, 24, and 28. On these designated
restricted-fishing days, persons aboard
vessels permitted in the Charter/
Headboat category may fish for school,
large school, and small medium ABT
only, provided the Angling category
remains open, and are subject to the
catch limits in effect.

Changes From the Proposed Rule

Based on consideration of the
comments received, several changes
were made to the proposed rule.
Restricted-fishing days have been added
for the fishing period beginning
September 1 and ending September 30.
In addition, a southern boundary line
for the New York Bight set-aside area is
established at 38°47' N. lat.

Comments and Responses

NMFS conducted three public
hearings on the proposed rule and
received written and oral comments
over a 14-day comment period.
Responses to the comments are
provided below.

Proposed Quota Subdivision

Comment: Some commenters
requested that there be no quota
allocated for October—December, and
that the quota allocated for that period
be redistributed to the July—August or
September subquotas. Other fishery
participants supported quota for the
October—December period.

Response: NMFS has established a
subquota for the October—December
period for the past two seasons based on
comments received in 1995 and 1996
that extending General category fishing
into October could result in the landing
of higher quality bluefin and therefore
could improve prices received by
fishermen. Due to the lack of agreement
among industry representatives on ways
to improve this apportionment
consistent with management objectives,
no change is made from the proposed
rule.

Comment: Some commenters
suggested that the proposed 60 percent-
40 percent quota subdivision for before
and after September 1 is inappropriate
because it incorporates data from 1995
and 1996 when effort controls were in
place, thus the landings patterns were
influenced by the regulations. In
addition, comments were received
stating that school and medium sized
fish should not be counted in
calculating the historical average, since
those fish can no longer be sold.

Response: NMFS has re-evaluated the
landings data from 1983-96, by
excluding from the analysis (1) the data
from 1995 and 1996, and (2) landings of
school and medium bluefin by General
category vessels (prior to July 1992).
Neither of these adjustments
significantly alters the historical
proportion of landings before and after
September 1. Therefore, the quota
distribution is not changed.

Comment: Many commenters
supported a southern boundary for the
New York Bight set-aside area. Many
fishery participants stated that the
purpose of the New York Bight set-aside
was to provide for the historical late-
season General category fishery for the
Mud Hole region off New York and New
Jersey. Most commenters suggested that
the boundary be established at a point
in southern New Jersey.

Response: NMFS agrees that there
should be a southern boundary for the
New York Bight set-aside area in order
to preserve fishing opportunities for the
traditional Mud Hole fishery. The
southern boundary is set at 38°47' N. lat.

General Category Restricted-Fishing
Days

Comment: Most commenters
requested the establishment of
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restricted-fishing days, similar to those
proposed for July and August, for
September since catch rates in that
month can be extremely high.

Response: NMFS acknowledges that
since September catch rates can be high,
extending restricted-fishing days into
September would lengthen the General
category season. Therefore, Sundays,
Wednesdays, and the three days
corresponding to Japanese market
closure are established as restricted-
fishing days for September with this
final rule.

Comment: Some commenters warned
that effort on Labor Day (September 1)
will be extremely high due to holiday
fishing by part-time fishermen, and
because it is the first day of the
September fishing period, and they
suggested that September 1 should be
designated as a restricted-fishing day.

Response: In order to lengthen the
September fishery for commercial
bluefin fishermen, NMFS also includes
September 1 as a restricted-fishing day.

Comment: Some commenters
requested additional restricted-fishing
days off for July and August.

Response: NMFS chooses to adhere to
the schedule of July and August dates
mutually agreed upon by associations
representing a significant portion of
General category fishermen and dealers.

Comment: Some commenters
requested restricted-fishing days for the
fishing period beginning October 1.

Response: Due to the deterioration of
weather conditions as the fall
progresses, and due to the fact that there
was no clear agreement among industry
groups, NMFS feels that restricted-
fishing days in October are not
warranted. If necessary, regulations
allow for inseason adjustments to the
effort control schedule.

Classification

This rule is published under the
authority of ATCA. The AA has
determined that the regulations
contained in this final rule are necessary
for management of the Atlantic tuna
fisheries.

NMFS prepared an EA for this final
rule with a finding of no significant
impact on the human environment. In
addition, an RIR was prepared with a
finding of no significant impact. The
Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that the
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
Because many of the designated

restricted-fishing days have been
scheduled to correspond directly to
Japanese market closures, the likelihood
of extending the fishing season is
increased and additional revenues may
accrue to small businesses as market
prices received by U.S. fishermen are
improved. Thus, an Initial Regulatory
Flexibility Analysis was not prepared.

This proposed rule has been
determined to be not significant for
purposes of E.O. 12866.

On May 29, 1997, NMFS issued a
biological opinion, which concluded
that continued operation of the hand
gear fisheries is not likely to adversely
affect the continued existence of any
endangered or threatened species under
NMFS jurisdiction. The rule
implements effort controls similar to
prior years, making minor changes in
the restricted-fishing day schedule and
in period subquotas, and likely will not
increase fishing effort or shift activities
to new fishing areas. Therefore, the final
rule is not expected to increase
endangered species or marine-mammal
interaction rates.

The AA has determined that there is
good cause to waive the 30-day delay in
the effective date normally required by
5 U.S.C. 553(d). While this rule
establishes effort controls for the
General category, the only requirements
with which a fisherman would have to
come into compliance is not to fish on
the restricted-fishing days or during a
closed period. While 8 of the restricted-
fishing days would have fallen within
the 30-day delay in effective date
period, these days have been agreed to
by General category industry
representatives and are consistent with
the suggestions of affected constituents
received during the public comment
period. NMFS will rapidly
communicate these dates and closures
to fishing interests through the FAX
network and NOAA weather radio. As
such, it is unnecessary to delay the
effective date of this rule.

List of Subjects in 50 CFR Part 285

Fisheries, Fishing, Penalties,
Reporting and recordkeeping
requirements, Treaties.

Dated: July 15, 1997.

David L. Evans,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 285 is amended
as follows:

PART 285—ATLANTIC TUNA
FISHERIES

1. The authority citation for part 285
continues to read as follows:

Authority: 16 U.S.C. 971 et seq.

2.In §285.22, paragraph (a)(1) and the
first sentence of paragraph (a)(3) are
revised to read as follows:

§285.22 Quotas.

* * * * *

(a) General. (1) The total annual
amount of large medium and giant
Atlantic bluefin tuna that may be
caught, retained, possessed or landed in
the regulatory area by vessels permitted
in the General category under
§285.21(b) is 633 mt, of which 374 mt
are available in the period beginning
June 1 and ending August 31; 187 mt are
available in the period beginning
September 1 and ending September 30;
and 72 mt are available in the period
beginning October 1.

* * * * *

(3) When the October General
category catch is projected to have
reached a total of 10 mt less than the
overall October quota, the Director will
publish a notification in the Federal
Register to set aside the remaining quota
for an area comprising the waters south
and west of a straight line originating at
a point on the southern shore of Long
Island at 72°27' W. long. (Shinnecock
Inlet) and running SSE 150° true, and
north of 38°47' N. lat. * * *

* * * * *

3. In §285.24, paragraph (a)(1) is
revised to read as follows:

§285.24 Catch limits.

(a) General category. (1) From the start
of each fishing year, except on
designated restricted-fishing days, only
one large medium or giant Atlantic
bluefin tuna may be caught and landed
per day from a vessel for which a
General category permit has been issued
under this part. On designated
restricted-fishing days, persons aboard
such vessels may not fish for, possess or
retain Atlantic bluefin tuna. For
calendar year 1997, designated
restricted-fishing days are: July 16, 17,
23, and 30; August 6, 10, 11, 12, 17, 20,
24, and 27; and September 1, 3, 6, 7, 10,
11, 14, 17, 19, 21, 24, and 28.

* * * * *

[FR Doc. 97-19046 Filed 7-15-97; 5:08 pm]
BILLING CODE 3510-22-U
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660

[Docket No. 961227373—-6373-01; I.D.
062797C]

Fisheries Off West Coast States and in
the Western Pacific; Pacific Coast
Groundfish Fishery; Trip Limit
Reductions

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Correction to fishing
restrictions.

SUMMARY: This document corrects an
error in the trip limit for lingcod taken
in the Pacific groundfish fishery off
Washington, Oregon, and California,
published July 7, 1997.

DATES: Effective July 1, 1997 (July 16,
1997, for the “B” platoon).

FOR FURTHER INFORMATION CONTACT:
William L. Robinson, NMFS, 206-526—
6140.

SUPPLEMENTARY INFORMATION: In the
document announcing a reduction to
the 2-month cumulative trip limit for
lingcod, the prohibition against
retaining lingcod smaller than 22 inches
(56 cm), except for a 100—Ib (45-kg) trip
limit for trawl-caught lingcod smaller
than 22 inches (56 cm), was
inadvertently deleted in the regulatory
text. Accordingly, the publication on
July 7, 1997 (62 FR 36228), which was
the subject of FR Doc. 97-17625, is
corrected as follows: On page 36230, in
the first column, paragraph G.(1) of item
3 is corrected to read, ‘(1) Limited entry
fishery. The cumulative trip limit for
lingcod is 30,000 Ib (13,608 kg) per
vessel per 2-month period. The 60—
percent monthly limit is 18,000 Ib
(8,165 kg). No lingcod may be smaller
than 22 inches (56 cm) total length,
except for a 100-Ib (45 kg) trip limit for
trawl-caught lingcod smaller than 22
inches (56 cm). Length measurement is
explained at paragraph IV.A.(6)".

Authority: 16 U.S.C. 1801 et seq.
Dated: July 15, 1997.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-19051 Filed 7-18-97; 8:45 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 678
[1.D. 061797C]

Atlantic Shark Fisheries; Large Coastal
Closure Notice

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing the
commercial fishery for large coastal
sharks conducted by vessels with a
Federal Atlantic Shark permit in the
Western North Atlantic Ocean,
including the Gulf of Mexico and
Caribbean Sea. This action is necessary
to prevent exceeding the semiannual
quota for the period July 1 through
December 31, 1997.

EFFECTIVE DATE: 2330 hours local time
July 21 through December 31, 1997.

FOR FURTHER INFORMATION CONTACT: C.
Michael Bailey, John Kelly, or Margo
Schulze, 301-713-2347; Mark Murray-
Brown, 508-281-9260; or Buck Sutter,
813-570-5447.

SUPPLEMENTARY INFORMATION: The
Atlantic shark fishery is managed by
NMFS according to the fishery
management plan (FMP) for Atlantic
Sharks under authority of the
Magnuson-Stevens Fishery
Conservation and Management Act (16
U.S.C. 1801 et seq.). Fishing by U.S.
vessels is governed by regulations
implementing the FMP at 50 CFR part
678.

Section 678.24(b) of the regulations
provides for two semiannual quotas of
large coastal sharks to be harvested from
Atlantic, Caribbean, and Gulf of Mexico
waters by commercial fishermen. The
second semiannual quota is available for
harvest from July 1 through December
31, 1997.

The Assistant Administrator for
Fisheries, NOAA (AA), is required
under §678.25 to monitor the catch and
landing statistics and, on the basis of
these statistics, to determine when the
catch of Atlantic, Caribbean, and Gulf of
Mexico sharks will equal any quota
under §678.24(b). When shark harvests
reach, or are projected to reach, a quota
established under § 678.24(b), the AA is
further required under §678.25 to close
the fishery.

The first semiannual quota was
available for harvest from January 1
through June 30, 1997. Final data
indicated that the catch of large coastal
shark species from January through
April 7, 1997, totaled 958 mt, which
was 316 mt more than the established
quota. Therefore, the adjusted quota for
large coastal shark species for the
second 1997 semiannual period was
decreased from 642 mt to 326 mt (62 FR
26428, May 14, 1997).

The AA has determined, based on the
reported catch and other relevant
factors, that the adjusted semiannual
quota for the period July 1 through
December 31, 1997, for large coastal
sharks, in or from the Western North
Atlantic Ocean, including the Gulf of
Mexico and Caribbean Sea, will be
attained by July 21, 1997. During this
closure, for vessels issued a permit
under 8678.4, retention of large coastal
sharks from the management unit is
prohibited, unless the vessel is
operating as a charter vessel or
headboat, in which case the vessel limit
per trip is two small coastal, large
coastal and pelagic sharks combined
plus two Atlantic sharpnose sharks per
person per trip. In addition, the sale,
purchase, trade, or barter or attempted
sale, purchase, trade, or barter of
carcasses and/or fins of large coastal
sharks harvested by a person aboard any
vessel that has been issued a permit
under §678.4, is prohibited, except for
those that were harvested, off-loaded,
and sold, traded, or bartered prior to
July 21, 1997, and were held in storage
by a dealer or processor.

Vessels that have been issued a
Federal permit under § 678.4 are
reminded that as a condition of permit
issuance, the vessel may not retain a
large coastal shark during the closure,
except as provided by §678.24(a)(2).
Fishing for pelagic and small coastal
sharks may continue. The recreational
fishery is not affected by this closure.

Classification

This action is taken under 50 CFR
part 678 and is exempt from review
under E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 16, 1997.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-19112 Filed 7-16-97; 2:24 pm]
BILLING CODE 3510-22-F
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 961126334-7025-02; I.D.
071597A]

Fisheries of the Exclusive Economic
Zone Off Alaska, Pelagic Shelf
Rockfish in the Eastern Regulatory
Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for pelagic shelf rockfish in the
Eastern Regulatory Area of the Gulf of
Alaska (GOA). This action is necessary
to prevent exceeding the pelagic shelf
rockfish total allowable catch (TAC) in
the Eastern Regulatory Area of the GOA.
DATES: Effective 1200 hrs, Alaska local
time (A.L.t.), July 15, 1997, until 2400
hrs, A.L.t., December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.
SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at subpart H of
50 CFR part 600 and 50 CFR part 679.

The pelagic shelf rockfish TAC in the
Eastern Regulatory Area of the Gulf of
Alaska was established by the Final
1997 Harvest Specifications of
Groundfish for the GOA (62 FR 8179,
February 24, 1997) as 990 metric tons
(mt), determined in accordance with
§679.20(c)(3)(ii).

In accordance with §679.20(d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the pelagic shelf
rockfish TAC in the Eastern Regulatory
Area will soon be reached. Therefore,
the Regional Administrator is
establishing a directed fishing
allowance of 890 mt, and is setting aside
the remaining 100 mt as bycatch to
support other anticipated groundfish
fisheries. In accordance with
§679.20(d)(1)(iii), the Regional
Administrator finds that this directed
fishing allowance will soon be reached.
Consequently, NMFS is prohibiting

directed fishing for pelagic shelf
rockfish in the Eastern Regulatory Area
of the GOA.

Maximum retainable bycatch amounts
for applicable gear types may be found
in the regulations at § 679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately to prevent
overharvesting the 1997 TAC for pelagic
shelf rockfish in the Eastern Regulatory
Area of the GOA. Providing prior notice
and an opportunity for public comment
on this action is impracticable and
contrary to public interest. The fleet will
soon take the directed fishing allowance
for pelagic shelf rockfish. Further delay
would only result in overharvest and
disrupt the FMP’s objective of allowing
incidental catch to be retained
throughout the year. NMFS finds for
good cause that the implementation of
this action cannot be delayed for 30
days. Accordingly, under 5 U.S.C.
553(d), a delay in the effective date is
hereby waived.

This action is required by 50 CFR
679.20 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 15, 1997.

Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-19048 Filed 7-16-97; 9:28 am]
BILLING CODE 3510-22-F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 961126334-7025-02; I.D.
071597B]

Fisheries of the Exclusive Economic
Zone Off Alaska, Offshore Pelagic
Shelf Rockfish in the Central
Regulatory Area of the Gulf of Alaska

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is prohibiting directed
fishing for offshore pelagic shelf
rockfish in the Central Regulatory Area
of the Gulf of Alaska (GOA). This action
is necessary to prevent exceeding the
offshore pelagic shelf rockfish total
allowable catch (TAC) in the Central
Regulatory Area of the GOA.

DATES: Effective 1200 hrs, Alaska local
time (A.lL.t.), July 15, 1997, until 2400
hrs, A.l.t., December 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586—7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the GOA exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for Groundfish of the Gulf of
Alaska (FMP) prepared by the North
Pacific Fishery Management Council
under authority of the Magnuson-
Stevens Fishery Conservation and
Management Act. Fishing by U.S.
vessels is governed by regulations
implementing the FMP at subpart H of
50 CFR part 600 and 50 CFR part 679.

The offshore pelagic shelf rockfish
TAC in the Central Regulatory Area of
the Gulf of Alaska was established by
the Final 1997 Harvest Specifications of
Groundfish for the GOA (62 FR 8179,
February 24, 1997) as 3,320 metric tons
(mt), determined in accordance with
§679.20 (c)(3)(ii).

In accordance with §679.20 (d)(1)(i),
the Administrator, Alaska Region,
NMFS (Regional Administrator), has
determined that the offshore pelagic
shelf rockfish TAC in the Central
Regulatory Area will soon be reached.
Therefore, the Regional Administrator is
establishing a directed fishing
allowance of 3,100 mt, and is setting
aside the remaining 220 mt as bycatch
to support other anticipated groundfish
fisheries. In accordance with §679.20
(d)(1)(iii), the Regional Administrator
finds that this directed fishing
allowance will soon be reached.
Consequently, NMFS is prohibiting
directed fishing for offshore pelagic
shelf rockfish in the Central Regulatory
Area of the GOA.

Maximum retainable bycatch amounts
for applicable gear types may be found
in the regulations at § 679.20(e) and (f).

Classification

This action responds to the best
available information recently obtained
from the fishery. It must be
implemented immediately to prevent
overharvesting the 1997 TAC for
offshore pelagic shelf rockfish in the
Central Regulatory Area of the GOA.
Providing prior notice and an
opportunity for public comment on this
action is impracticable and contrary to
public interest. The fleet will soon take
the directed fishing allowance for
offshore pelagic shelf rockfish. Further
delay would only result in overharvest
and disrupt the FMP’s objective of
allowing incidental catch to be retained
throughout the year. NMFS finds for
good cause that the implementation of



38944

Federal Register / Vol. 62, No. 139 / Monday, July 21, 1997 / Rules and Regulations

this action cannot be delayed for 30
days. Accordingly, under 5 U.S.C.
553(d), a delay in the effective date is
hereby waived.

This action is required by 50 CFR
679.20 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.
Dated: July 15, 1997.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-19049 Filed 7-16-97; 9:28 am]
BILLING CODE 3510-22—F

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679

[Docket No. 970619143-7143-01; I.D.
070997D]

RIN 0648—-AC68

Fisheries of the Exclusive Economic
Zone Off Alaska; Define Fishing Trip in
Groundfish Fisheries; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Correction to final regulations.

SUMMARY: NMFS is correcting a section
of regulations that contain an
inadvertent error that was introduced
during a recent revision to regulations
that pertain to the groundfish fisheries
of the Gulf of Alaska and the Bering Sea
and Aleutian Islands. This action
corrects regulations defining a fishing
trip.

DATES: Effective July 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Susan J. Salveson, 907-586—-7228

SUPPLEMENTARY INFORMATION:

Background

A final rule was published in the
Federal Register on June 30, 1997 (62
FR 35109), that revised the definition of
fishing trip with respect to monitoring
compliance with groundfish directed
closures.

As published, the instructions to
revise the regulations contained an
inadvertent error that resulted in the
removal of two definitions of fishing
trip with respect to the Individual
Fishing Quota program and a vessel
used to process or deliver fish. NMFS is
correcting this error as follows and
makes no substantive changes.

In §679.2, the definition of “fishing
trip” (page 35111) did not contain the
amendatory instruction indicating that
only definition (1) was affected, and two
existing definitions were removed in
error. This action restates the definition
of “fishing trip.”

Correction of Publication

Accordingly, the publication of June
30, 1997, of the final regulations (1.D.
061097A), which was the subject of FR
Doc. 97-17046, is corrected as follows:

§679.2 [Corrected]

On page 35111, in the first column,
amendatory instruction number 2 is
corrected to read as follows:

2.In 8679.2, the definition of
“Fishing trip” is revised to read as
follows:

§679.2 Definitions.
* * * * *

Fishing trip means:

(1) With respect to monitoring
compliance with groundfish directed
fishing closures, an operator of a vessel

is engaged in a fishing trip from the time
the harvesting, receiving, or processing
of groundfish is begun or resumed in an
area after the effective date of a
notification prohibiting directed fishing
in the same area under §679.20 or
§679.21 until:

(i) The offload or transfer of all fish or
fish product from that vessel,;

(ii) The vessel enters or leaves an area
where a different directed fishing
prohibition applies; or

(iii) The end of a weekly reporting
period, whichever comes first.

(2) With respect to the IFQ program,
the period beginning when a vessel
operator commences harvesting IFQ
species and ending when the vessel
operator lands any species.

(3) With respect to Part E of this part,
one of the following periods:

(i) For a vessel used to process
groundfish or a catcher vessel used to
deliver groundfish to a mothership, a
weekly reporting period during which
one or more fishing days occur.

(ii) For a catcher vessel used to
deliver fish to other than a mothership,
the time period during which one or
more fishing days occur, that starts on
the day when fishing gear is first
deployed and ends on the day the vessel
offloads groundfish, returns to an
Alaskan port, or leaves the EEZ off
Alaska and adjacent waters of the State
of Alaska.

* * * * *

Authority: 16 U.S.C. 773 et seq., 1801 et
seq., and 3631 et seq.

Dated: July 16, 1997.
David L. Evans,

Deputy Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 97-19114 Filed 7-18-97; 8:45 am]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 25

[Docket No. NM—-135; Notice No. SC-96-8A—
NM]

Special Conditions: Boeing, Model
767-27C Airplanes, Airborne Warning
and Control System (AWACS)
Modification; Liquid Oxygen System

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Supplemental notice of
proposed special conditions.

SUMMARY: This notice revises an earlier
proposal for special conditions for
Boeing Model 767-27C airplanes
modified by installation of an Airborne
Warning and Control System (AWACS).
These airplanes will be equipped with
an oxygen system utilizing liquid
oxygen (LOX). The applicable
regulations do not contain adequate or
appropriate safety standards for the
design and installation of oxygen
systems utilizing LOX for storage. This
action revises the original proposal to
address certain recommended
additional requirements for the LOX
system. The revised standards are
intended to ensure that the design and
installation of the liquid oxygen system
is such that a level of safety equivalent
to that established by the airworthiness
standards for transport category
airplanes is provided.

DATES: Comments must be received on
or before August 11, 1997.

ADDRESSES: Comments on this proposal
may be mailed in duplicate to: Federal
Aviation Administration, Office of the
Assistant Chief Counsel, Attention:
Rules Docket (ANM-7), Docket No.
NM-135, 1601 Lind Avenue SW,
Renton, Washington 98055-4056; or
delivered in duplicate to the Office of
the Assistant Chief Counsel at the above
address. Comments must be marked:
Docket No. NM-135. Comments may be
inspected in the Rules Docket

weekdays, except Federal holidays,
between 7:30 a.m. and 4:00 p.m.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, FAA,
Standardization Branch, ANM-113,
Transport Airplane Directorate,
Airplane Certification Service, 1601
Lind Avenue SW, Renton, Washington
98055-4056; telephone (425) 227-2148.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of these
proposed special conditions by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
regulatory docket or notice number and
be submitted in duplicate to the address
specified above. All communications
received on or before the closing date
for comments will be considered by the
Administrator before further rulemaking
action is taken on these proposals. The
proposals contained in this notice may
be changed in light of comments
received. All comments submitted will
be available in the Rules Docket for
examination by interested persons, both
before and after the closing date for
comments. A report summarizing each
substantive public contact with FAA
personnel concerning this rulemaking
will be filed in the docket. Persons
wishing the FAA to acknowledge
receipt of their comments submitted in
response to this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Docket No. NM-135.”
The postcard will be date stamped and
returned to the commenter.

Background

On November 21, 1996, the FAA
published notice in the Federal Register
(61 FR 59202) of proposed special
conditions for Boeing Model 767-27C
airplanes modified to an AWACS
configuration. The special conditions
are proposed requirements for design
and installation of a liquid oxygen
(LOX) system. These special conditions
are considered necessary to provide the
appropriate design and installation
criteria required to assure safety of the
LOX system.

The Department of the Air Force,
commenting to the docket by letter,
recommended additional requirements

for design and installation of the LOX
system. Based on some of those
recommendations, the FAA has revised
special conditions f. and m. By this
notice, the comment period is reopened
to allow interested persons to comment
on the additional requirements.

Discussion of Comments

One commenter, the Department of
the Air Force, Headquarters
Aeronautical Systems Center, responded
to the request for comments, providing
the following comments and
recommended additions/changes to the
identified paragraphs of the proposed
special conditions. Those recommended
additions/changes are prompted by U.S.
Air Force past experience with LOX
systems in other airplanes. The
proposed special conditions addressed
by the comments, the relevant
comments, and the FAA’s assessment
and conclusions are as follows:

Special Condition b. The liquid
oxygen converter shall be located in the
airplane so that there is no risk of
damage due to an uncontained rotor or
fan blade failure.

The commenter agrees with the
special condition but has additional
concerns. The commenter advises that
the Department of the Air Force would
require inspection of the compartment
or zone in the airplane which contains
the LOX converter and heat exchanging
equipment to ensure that no buildup of
flammable vapors may occur. The
commenter states minor leakage of LOX
systems fittings is a common problem
because of the cold LOX and gas
temperature effects on the metal fittings.
The commenter further states that the
buildup of gaseous oxygen in
combination with flammable vapors in
an airplane compartment is a serious
concern, and therefore recommends that
the compartment have adequate
ventilation and smoke detectors that
will alert the flightcrew in case of fire.
If the LOX converter is located in the
lower lobe, the commenter recommends
that inflight access to this compartment
be provided. The commenter further
states that for USAF AWACS airplanes
they have also recommended that safety
equipment, including fire
extinguisher(s) and portable protective
breathing equipment, be provided. A
recharger outlet to refill the portable
protective breathing equipment is
advisable, says the commenter, or the
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protective breathing device should have
30 minutes minimum oxygen supply.

The FAA agrees with the commenter’s
concern for LOX fittings and the
buildup of oxygen in combination with
flammable fluids, and access to the
compartment containing the LOX
converter. Much of these concerns are
addressed in proposed special
conditions a, ¢, e, g, h,and |. The
special conditions do not require total
shrouding and drainage of all LOX
fittings, but depends on dilution of
oxygen to reduce the hazard. In that
respect, the FAA notes that the LOX
converter is installed in the aft lower
lobe of the airplane (classified as an
electronic equipment bay), and inflight
access is provided. Ventilation to this
bay is considered adequate at 1000 to
3000 cubic feet per minute to preclude
the hazardous accumulation of oxygen
in the event of LOX converter or line
leaks. Additionally, § 25.1451 requires
that oxygen equipment and lines be
installed so that escaping oxygen cannot
cause ignition of grease, fluid, or vapor
accumulations that are present in
normal operation or as a result of failure
or malfunction of any system. The FAA
considers that the special conditions, as
proposed, provided adequate protection
to address the concerns expressed by
the commenter and therefore does not
consider that additional requirements
are necessary in this regard.

The FAA does not concur with the
commenter regarding the requirements
for fire extinguishers, portable breathing
equipment, and smoke detectors. The
lower lobes of the 767-27C are
classified as electronic equipment bays;
therefore, there is no requirement to
provide cargo bay liners, smoke
detections, or fire suppression systems.
Carry-on cargo is not permitted in either
lower lobe unless it is stored in
containers providing fire protection
equivalent to that afforded by Class D
cargo or baggage compartments. The
installed AWACS mission/electronic
equipment in these bays contains very
small quantities of smoke-producing
materials, and most are installed in
metal cabinets. With regard to the
Liquid Oxygen System located in the aft
lower lobe, if a leak occurred in this
system, a hazardous concentration of
oxygen should be precluded by the large
amount of ventilation (1,000 cfm
minimum to 3,000 cfm with the outflow
valve open). If a catastrophic failure of
the LOX system occurred, a smoke
detector would not reduce this danger
as the smoke would occur only after the
oxygen-enriched fire ignited.

Special Condition c. The liquid
oxygen system and associated gaseous
oxygen distribution lines should be

designed and located to minimize the
hazard from uncontained rotor debris.

The commenter requests specific
safety practices to be followed in the
design and installation of oxygen lines
in the proximity of heat-generating
equipment and other lines carrying
flammable fluid or electrical wires and
components. The FAA does not disagree
with these practices, but considers that
the existing standards (i.e., 88 25.1451,
25.1309(a), 25.1309(b), and 25.1453)
already define safe practices.

Special Condition d. The flight deck
oxygen system shall meet the supply
requirements of part 121 after the
distribution line has been severed by a
rotor fragment.

The commenter states that this
requirement is not clear. The FAA notes
that the published version of the
proposed special conditions contained a
typographical error in that the word
‘“severed” was printed as ‘““served,” and
this may have led to the confusion. This
special condition requires that an
adequate supply of oxygen be available
to the flightcrew after cutting any line
in the rotor burst area, and is clear with
the spelling corrected. The commenter
also notes military oxygen requirements
concerning multiple oxygen supplies
that are not relevant to this installation
and states that the flightcrew should
have control of the oxygen system. The
FAA notes that the requirement for
flightcrew control of the oxygen system
is addressed in § 25.1445(a)(2).

The commenter further states that one
flight crewmember, such as the flight
engineer, should be designated as the
crewmember responsible for the oxygen
system. The FAA has no requirement for
this in gaseous oxygen systems and sees
no reason to require it as a special
condition for LOX systems. The
commenter states that the AWACS
crewmembers should have oxygen
dispensing and breathing equipment
comparable to that provided to the
flightcrew (i.e., pressure demand
breathing equipment). The FAA is
evaluating the crewmembers’ oxygen
dispensing equipment in a separate
issue paper, and will not address it in
the Special Conditions under
discussion.

Special Condition e. The pressure
relief valves on the liquid oxygen
converters shall be vented overboard
through a drain in the bottom of the
airplane. Means must be provided to
prevent hydrocarbon fluid migration
from impinging upon the vent outlet of
the liquid oxygen system.

The commenter concurs with the
requirement for venting and draining
the LOX converter and recommends
certain safety procedures during the

servicing of the LOX. Servicing of the
LOX is not addressed in the
airworthiness standards for transport
category airplanes and is therefore
considered beyond the scope of the
notice.

Special Condition f. The system shall
include provisions to ensure complete
conversion of the liquid oxygen to
gaseous oxygen.

The commenter agrees with the
requirement to completely convert the
liquid oxygen to gaseous oxygen, but
advocates a specific requirement that
the converted gas be no more than 20°
F less than cabin ambient temperature
under the conditions of maximum
demand for normal use of the oxygen
system. The FAA agrees with the
commenter and proposes to revise
Special Condition f. to add the
following sentence: “The resultant
oxygen gas must be delivered to the first
oxygen outlet for breathing such that the
temperature is no more than 20° F less
than the cabin ambient temperature
under the conditions of the maximum
demand or flow of oxygen gas for
normal use of the oxygen system.”

The commenter expressed another
concern regarding Special Condition f.,
which would require that the LOX
converter include a “line valve” that
would enable the flightcrew to shut
down flow from the LOX converter,
should a severed or broken line allow
LOX to spill into the airplane. The FAA
concurs with this concern and proposes
to add the following sentence to Special
Condition f: “A LOX shutoff valve shall
be installed on the main oxygen
distribution line prior to any secondary
lines. The shutoff valve must be
compatible with LOX temperatures and
be readily accessible (either directly if
manual, or by remote activation if an
automatic valve).”

Special Condition j. Oxygen system
components shall be burst pressure
tested to 3.0 times, and proof pressure
tested to 1.5 times, the maximum
normal operating pressure. Compliance
with the requirement for burst testing
may be shown by analysis, or a
combination of analysis and test.

The commenter gives background
information on a manufacturer of LOX
converters, and advises that a rupture
disk be included on the outer shell of
the converter. The FAA does not wish
to regulate a design solution when other
designs (e.g., designing the outer shell
with pressure capability equivalent to
the inner shell) could satisfy the
requirements of § 25.1309(b).

The commenter also discusses the
advantages of dual pressure relief valves
(failure redundancy and flow rate
requirements). The FAA agrees that
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there is an advantage in case one valve
fails, but again does not wish to regulate
a design solution when other design
implementations could satisfy the
design requirements of §25.1309(b). The
FAA also does not agree that two valves
are required for flow rate requirements,
as this is dependent on valve sizing.

Special Condition k. Oxygen system
components shall be electrically bonded
to the airplane structure.

The commenter concurs with this
condition, but states that it requires that
the system be tested to ensure that the
Ohm rating from any component on the
LOX system will not exceed that which
would preclude static discharging. The
FAA will evaluate the applicant’s type
design data to ascertain suitability of
process and testing of electrical
bonding, but does not consider it
necessary to specify the Ohm level that
the bonding is tested to in the special
condition.

Special Condition I. All gaseous or
liquid oxygen connections located in
close proximity to an ignition source
shall be shrouded and vented overboard
using the system specified in (e) above.

The commenter provided the same
comments for this special condition as
for Special Condition b. See FAA
response to comments on Special
Condition b.

Special Condition m. A means will be
provided to indicate the quantity of
oxygen in the converter and oxygen
availability to the flightcrew.

The commenter agrees with the
requirement for oxygen quantity
indication and oxygen availability
indication to the flightcrew and notes
the desirability of a low level oxygen
warning light due to LOX converter
failure modes. In addition, the
commenter notes that oxygen quantity
indication should be based on volume
and not on pressure, since the system
will essentially operate at a constant
pressure until it is nearly out of oxygen,
as opposed to a gaseous oxygen system
which depletes quantity at a linear rate
(measuring pressure).

The FAA concurs with the
requirement for a low LOX level caution
annunciation and proposes to add the
following sentence to Special Condition
m: “A low LOX level amber caution
annunciation will be furnished to the
flightcrew prior to the LOX converter
oxygen level reaching the quantity
required to provide sufficient oxygen for
emergency descent requirements.” The
commenter also recommends a built-in
test function so that the flight crew can
ascertain that the low LOX level caution
annunciation is functional. The FAA
does not consider it necessary to require

this as a Special Condition as it is
adequately addressed in §25.1309(d)(4).

As a result of these comments, and as
discussed earlier in this document, the
FAA has modified special conditions f.
and m. from that proposed in Notice
SC-96—8—-NM. Public comment is
therefore invited on these additional
requirements.

Certification flight testing of the
Model 767-27C by Boeing is imminent.
For this reason, and because a delay
would significantly affect the remainder
of the certification schedule for the
Model 767-27C, the public comment
period for this supplemental notice is
shortened to 20 days.

Special conditions, as appropriate, are
issued in accordance with §11.49 of the
FAR after public notice, as required by
§11.28 and §11.29(b), and become part
of the type certification basis in
accordance with §21.101(b)(2).

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
the special conditions would apply to
the other model under the provisions of
§21.101(a)(1).

Conclusion

This action affects only certain novel
or unusual design features on one model
series of airplane. It is not a rule of
general applicability and affects only
the applicant who applied to the FAA
for approval of these features on the
airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation Safety, Reporting
and recordkeeping requirements.

The authority citation for these
special conditions is as follows: 49
U.S.C. 106(g), 40113, 44701, 44702,
44704.

The Proposed Special Conditions

Accordingly, the Federal Aviation
Administration (FAA) proposes the
following special conditions as part of
the type certification basis for Boeing
Model 767-27C airplanes modified to
an AWACS configuration:

a. The liquid oxygen converter and
other oxygen equipment shall not be
installed where baggage, cargo, or loose
equipment are stored (unless items are
stored within an appropriate container
which is secured or restrained by
acceptable means).

b. The liquid oxygen converter shall
be located in the airplane so that there
is no risk of damage due to an
uncontained rotor or fan blade failure.

c. The liquid oxygen system and
associated gaseous oxygen distribution
lines should be designed and located to
minimize the hazard from uncontained
rotor debris.

d. The flight deck oxygen system shall
meet the supply requirements of Part
121 after the distribution line has been
severed by a rotor fragment.

e. The pressure relief valves on the
liquid oxygen converters shall be vented
overboard through a drain in the bottom
of the airplane. Means must be provided
to prevent hydrocarbon fluid migration
from impinging upon the vent outlet of
the liquid oxygen system.

f. The system shall include provisions
to ensure complete conversion of the
liquid oxygen to gaseous oxygen. The
resultant oxygen gas must be delivered
to the first oxygen outlet for breathing
such that the temperature is no more
than 20°F less than the cabin ambient
temperature under the conditions of the
maximum demand or flow of oxygen gas
for normal use of the oxygen system. A
LOX shutoff valve shall be installed on
the main oxygen distribution line prior
to any secondary lines. The shutoff
valve must be compatible with LOX
temperatures and be readily accessible
(either directly if manual, or by remote
activation if automatic).

g. If multiple converters are used and
manifold together, check valves shall be
installed so that a leak in one converter
will not allow leakage of oxygen from
any other converter.

h. Flexible hoses shall be used for the
airplane system connections to shock-
mounted converters, where movement
relative to the airplane may occur.

i. Condensation from system
components or lines shall be collected
by drip pans, shields, or other suitable
collection means and drained overboard
through a drain fitting separate from the
liquid oxygen vent fitting, as specified
in (e) above.

j. Oxygen system components shall be
burst pressure tested to 3.0 times, and
proof pressure tested to 1.5 times, the
maximum normal operating pressure.
Compliance with the requirement for
burst testing may be shown by analysis,
or a combination of analysis and test.

k. Oxygen system components shall
be electrically bonded to the airplane
structure.

I. All gaseous or liquid oxygen
connections located in close proximity
to an ignition source shall be shrouded
and vented overboard using the system
specified in Special Condition e. above.

m. A means will be provided to
indicate the quantity of oxygen in the
converter and oxygen availability to the
flightcrew. A low LOX level amber
caution annunciation will be furnished
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to the flight crew prior to the LOX
converter oxygen level reaching the
guantity required to provide sufficient
oxygen for emergency descent
requirements.

Issued in Renton, Washington, on July 14,
1997.
Gary L. Killion,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service,
ANM-100.
[FR Doc. 97-19104 Filed 7-18-97; 8:45 am]
BILLING CODE 4910-13-M

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1700

Household Products Containing
Petroleum Distillates and Other
Hydrocarbons; Advance Notice of
Proposed Rulemaking; Reopening of
Comment Period

AGENCY: Consumer Product Safety
Commission.

ACTION: Reopening of comment period
for advance notice of proposed
rulemaking.

SUMMARY: There are child-resistant
packaging standards in effect under the
Poison Prevention Packaging Act
(“PPPA’’) for some products that
contain petroleum distillates or other
hydrocarbons. In the Federal Register of
February 26, 1997, the Consumer
Product Safety Commission (““CPSC”’ or
“Commission’’) published an advance
notice of proposed rulemaking
(“ANPR”) requesting comments on
whether additional products containing
these substances should be subject to
child-resistant packaging standards. 62
FR 8659. At the request of the Chemical
Specialties Manufacturers Association
(“CSMA”"), the Commission extended
the period for receiving written
comments on the ANPR until July 11,

1997. 62 FR 22897 (April 28, 1997).
As requested by the Cosmetic,

Toiletry, and Fragrance Association
(“CTFA”), the Commission further
reopens the comment period until
September 1, 1997.

DATES: Written comments in response to
the ANPR must be received by the
Commission by September 1, 1997.
ADDRESSES: Comments, preferably in
five copies, should be mailed to the
Office of the Secretary, Consumer
Product Safety Commission,
Washington, DC 20207-0001, or
delivered to the Office of the Secretary,
Consumer Product Safety Commission,
Room 502, 4330 East-West Highway,
Bethesda, Maryland 20814; telephone
(301) 504-0800. Alternatively,

comments may be filed by telefacsimile
to (301)504—-0127 or by e-mail to cpsc-
os@cpsc.gov. Comments should be
captioned ‘““Comments on ANPR for
Petroleum Distillates.”

FOR FURTHER INFORMATION CONTACT:
Suzanne Barone, Directorate for
Epidemiology and Health Sciences,
Consumer Product Safety Commission,
Washington, DC 20207; telephone (301)
504-0477, ext. 1196.

SUPPLEMENTARY INFORMATION: EXisting
PPPA standards require child-resistant
packaging for some products that
contain petroleum distillates or other
hydrocarbons. Aspiration of small
amounts of these chemicals into the
lung can cause chemical pneumonia,

pulmonary damage, and death.
In the Federal Register of February

26, 1997, the CPSC published an ANPR
that initiated a rulemaking proceeding
to consider whether additional
household products containing
petroleum distillates and other
hydrocarbons should be subject to PPPA
standards. 62 FR 8659. The Commission
solicited written comments from
interested persons concerning these
risks, the regulatory alternatives
discussed in the ANPR, other possible
means to address the risks, and the
economic impacts of the various
regulatory alternatives. The Commission
originally provided for a 75-day
comment period, which would have
expired on May 12, 1997. At the request
of the CSMA, the Commission extended
the period for receiving written
comments on the ANPR until July 11,

1997. 62 FR 22897 (April 28, 1997).
By a letter dated July 1, 1997, the

CTFA requested a further extension of
the comment period until September 1,
1997. CTFA asserted that additional
time was needed because the ANPR
lacked a definition of “‘petroleum
distillates,”” and there was confusion
among CTFA’s members regarding
which petroleum distillates would be
contained in cosmetic products, if any.
CTFA also has asserted that some of its
member companies have recently
become aware that several product
categories not previously contemplated
by manufacturers could be affected by
the ANPR. Further, CTFA claimed that
because cosmetics are not generally
subject to CPSC’s statutes (except the
Poison Prevention Packaging Act), a
significant effort was required to
educate CTFA’s members about the
rulemaking and request for information.
CTFA stated that additional time is
required in order to submit accurate,
complete, and useful information to the
agency to enable the staff to assess the
impact of the ANPR on the cosmetics
industry.

CTFA represents companies that can
supply valuable information concerning
the issues identified in the ANPR.
Accordingly, the Commission granted
its request for an extension of the
comment period, and reopens the
period for submission of written
comments to September 1, 1997.

Dated: July 15, 1997.
Sadye E. Dunn,

Secretary, Consumer Product Safety
Commission.

[FR Doc. 97-19019 Filed 7-18-97; 8:45 am]
BILLING CODE 6355-01-U

DEPARTMENT OF COMMERCE
International Trade Administration
19 CFR Part 351

Countervailing Duties

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of public hearing on
proposed countervailing duty
regulations and announcement of
opportunity to file post-hearing
comments.

SUMMARY: The Department of Commerce
(““the Department’’), having received
written comments on the proposed
countervailing duty regulations, now
announces that a public hearing on the
regulations will be held on September 9,
1997. Requests to participate in the
hearing must be filed by July 31, 1997.
The Department is also announcing that
it will accept public comments on
issues raised at the hearing. The
deadline for filing post-hearing
comments is September 19, 1997.
DATES: A public hearing will be held at
10:00 on September 9, 1997. Requests to
participate in the hearing must be filed
by August 7, 1997. The deadline for
filing post-hearing comments is
September 19, 1997.

ADDRESSES: Address requests to
participate in the hearing and post-
hearing comments to the following:
Robert S. LaRussa, Acting Assistant
Secretary for Import Administration,
Central Records Unit, Room 1870, U.S.
Department of Commerce, Pennsylvania
Avenue and 14th Street N.W.,
Washington, D.C. 20230. Requests to
participate in the hearing should also
include the following subject line:
“Request to participate in hearing on
proposed CVD regulations.” Each
person submitting a request is asked to
include his or her name, address, and
phone number and to identify the
party(ies) on whose behalf the request is
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filed. Written comments should include
the following subject line: ““Post-hearing
comments regarding proposed CVD
regulations.” Each person submitting a
comment is asked to include his or her
name, address, and give reasons for any
recommendation.

FOR FURTHER INFORMATION CONTACT:
Jennifer A. Yeske at (202) 482-0189.

SUPPLEMENTARY INFORMATION: On
February 26, 1997, the Department
published proposed countervailing duty
regulations containing changes resulting
from the Uruguay Round Agreements
Act (62 FR 8818). We requested written
comments from the public to be
submitted by April 28, 1997. On April
23, 1997, we published a notification of
extension of the deadline for filing
comments to May 12, 1997 (62 FR
19719). The deadline was further
extended to May 27, 1997 (62 FR
25874). We have received written
comments and scheduled a public
hearing for September 9, 1997.

The proposed regulations and the
public comments received are available
on the Internet at the following address:
“http://www.ita.doc.gov/
import__admin/records/.” In addition,
the proposed regulations are available to
the public on 3.5 diskettes, with
specific instructions for accessing
compressed data, at cost, and paper
copies are available for reading and
photocopying in Room B-099 of the
Central Records Unit. Any questions
concerning file formatting, document
conversion, access on Internet, or other
file requirements should be addressed to
Andrew Lee Beller, Director of Central
Records, (202) 482-0866.

Hearing

A public hearing on the proposed
regulations will be held at 10:00 on
September 9, 1997, in Room 1414 of the
Herbert C. Hoover Building at
Pennsylvania Avenue and 14th Street,
N.W., Washington, D.C. In order to
participate in the hearing, parties must
submit a written request to the
Department no later than August 7,
1997. Written requests should detail the
topics parties wish to discuss at the
hearing. The Department will
accommodate as many requesting
parties as time permits. The hearing will
include panel discussions on topics in
which parties have shown a significant
interest. At this time, we have identified
“Privatization” and “Equity” as panel
topics. We invite interested parties to
suggest additional topics and
individuals to participate in the panel
discussions.

Comments (Format and Number of
Copies)

The Department will accept post-
hearing comments regarding any issues
raised at the hearing or in any written
comments previously submitted to the
Department. The deadline for the
submission of post-hearing comments is
September 19, 1997. Each person
submitting a comment should include
his or her name and address, and give
reasons for any recommendation. To
facilitate their consideration by the
Department, comments regarding the
proposed regulations should be
submitted in the following format: (1)
Identify each comment by reference to
the section and/or paragraph of these
proposed regulations to which the
comment pertains; ! (2) begin each
comment on a separate page; (3)
concisely state the issue identified and
discussed in the comment; and (4)
provide a brief summary of the
comment (a maximum of 3 sentences)
and label this section “summary of the
comment.”

To simplify the processing and
distribution of the public comments
pertaining to the Department’s proposed
regulations, parties are encouraged to
submit documents in electronic form
accompanied by an original and three
paper copies. All documents filed in
electronic form must be on DOS
formatted 3.5” diskettes, and must be
prepared in either WordPerfect format
or a format that the WordPerfect
program can convert and import into
WordPerfect. If possible, the Department
would appreciate the documents being
filed in either ASCII format or
WordPerfect, and containing generic
codes. The Department would also
appreciate the use of descriptive
filenames.

Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

Dated: July 14, 1997.
[FR Doc. 97-19119 Filed 7-18-97; 8:45 am]
BILLING CODE 3510-DS-P

11f a comment does not pertain to a particular

proposed regulation, please clearly identify the
comment as ‘“‘Other,” followed by a brief
description of the issue to which the comment
pertains; e.g., “‘Other—Infrastructure.”

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[TN159-1-9704(a); TN174—1-9726(a);
TN175-1-9725(a); FRL-5859-4]

Approval of Source Specific Revisions
to the Tennessee SIP Regarding
Volatile Organic Compounds

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is taking action on three
source specific revisions to the
Tennessee State Implementation Plan
(SIP) which establish reasonably
available control technology
requirements (RACT) for the control of
volatile organic compound (VOC)
emissions from certain operations at
Brunswick Marine Corporation,
Outboard Marine Corporation, and
Essex Group Incorporated. EPA is
approving the operating permits for
these sources into the SIP with the
exception of the portion of one permit
which allows the Tennessee Technical
Secretary to determine RACT which is
being disapproved. These permits were
issued consistent with the alternate
control plans which established RACT
requirements in accordance with the
provisions of the Tennessee SIP for
developing VOC emission control
requirements for major sources for
which there is no regulation or guidance
for determining RACT. In the final rules
section of this Federal Register, the EPA
is approving the submitted chapter in its
entirety as a direct-final rule without
prior proposal because the EPA views
this as a noncontroversial revision and
anticipates no adverse comments. A
detailed rationale for the approval is set
forth in the direct final rule. If no
adverse comments are received in
response to this proposed rule, no
further activity is contemplated in
relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this document. Any parties
interested in commenting on this
document should do so at this time.
DATES: To be considered, comments
must be received by August 20, 1997.
ADDRESSEES: Written comments on this
action should be addressed to William
Denman at the Environmental
Protection Agency, Region 4 Air
Planning Branch, 100 Alabama Street,
SW, Atlanta, Georgia 30303. Copies of
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documents relative to this action are

available for public inspection during

normal business hours at the following
locations. The interested persons
wanting to examine these documents
should make an appointment with the
appropriate office at least 24 hours
before the visiting day. Reference files

TN159-01-9704, TN174-01-9726, and

TN175-01-9725. The Region 4 office

may have additional background

documents not available at the other
locations.

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW,
Washington, DC 20460.

Environmental Protection Agency,
Region 4 Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303. William Denman 404/562—
9030.

Tennessee Department of Environment
and Conservation, Division of Air
Pollution Control, 9th Floor L & C
Annex, 401 Church Street, Nashville,
Tennessee 37243-1531.

FOR FURTHER INFORMATION CONTACT:

William Denman at 404/562—-9030.

SUPPLEMENTARY INFORMATION: For
additional information see the direct
final rule which is published in the
rules section of this Federal Register.

Dated: July 3, 1997.
Michael V. Peyton,
Acting Regional Administrator.
[FR Doc. 97-19085 Filed 7-18-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[VA040-5017 & VA009-5017; FRL-5846-6]
Approval and Promulgation of Air
Quality Implementation Plans; Virginia:

Approval of Group Il SIP and Coke
Oven Rules for Particulate Matter

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve two
State Implementation Plan (SIP)
revisions submitted by the
Commonwealth of Virginia. Approval of
Virginia’s Group Il SIP would establish
an ambient air quality standard for
particulate matter smaller than 10
micrometers in diameter (PM-10);
provide regulatory definitions for
“particulate matter,” “‘particulate matter
emissions’ “PM10,” “PM10 emissions,”

and “‘total suspended particulate
matter’’ (TSP); and modify rules
regarding air pollution episodes to
include PM-10 as well as TSP action
levels. Approval of the coke oven
provisions would provide for limits on
mass emissions, opacity, and fugitive
dust from nonrecovery coke works.

In the final rules section of this
Federal Register, EPA is approving the
State’s SIP revisions as a direct final
rule without prior proposal because the
Agency views this as a noncontroversial
SIP revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.

DATES: Comments must be received in
writing by August 20, 1997.

ADDRESSES: Comments may be mailed to
Makeba A. Morris, Chief, Technical
Assessment Section, Mailcode 3AT22,
U.S. Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; the Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460;
and the Virginia Department of
Environmental Quality, 629 East Main
Street, Richmond, Virginia 23219.

FOR FURTHER INFORMATION CONTACT:
Thomas A. Casey, (215) 566—2194, at the
EPA Region Il address above (Mailcode
3AT22) or via e-mail at
casey.thomas@epamail.epa.gov. While
information may be requested via e-
mail, comments must be submitted in
writing to the EPA Region Il address
above.

SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action entitled, *“Approval and
Promulgation of Air Quality
Implementation Plans; Virginia:
Approval of Group 11l SIP and Coke
Oven Rules for Particulate Matter,”
which is located in the Rules and

Regulations Section of this Federal
Register.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Particulate matter.
Authority: 42 U.S.C. 7401-76719.
Dated: June 16, 1997.
W. Michael McCabe,
Regional Administrator, Region IIl.
[FR Doc. 97-19097 Filed 7-18-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[PA078-4042b; FRL-5858-9]

Approval and Promulgation of Air
Quality Implementation Plans;
Commonwealth of Pennsylvania;
Approval of Source-Specific RACT for
R.R. Donnelley & Sons Company—
East Plant

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to approve the
State Implementation Plan (SIP)
revision submitted by the
Commonwealth of Pennsylvania for the
purpose of establishing reasonably
available control technology (RACT) for
R. R. Donnelley & Sons Company—East
Plant. In the final rules section of this
Federal Register, EPA is approving the
State’s SIP revision as a direct final rule
without prior proposal because the
Agency views this as a noncontroversial
SIP revision and anticipates no adverse
comments. A detailed rationale for the
approval is set forth in the direct final
rule and the technical support
document. If no adverse comments are
received in response to this proposed
rule, no further activity is contemplated
in relation to this rule. If EPA receives
adverse comments, the direct final rule
will be withdrawn and all public
comments received will be addressed in
a subsequent final rule based on this
proposed rule. EPA will not institute a
second comment period on this action.
Any parties interested in commenting
on this action should do so at this time.
DATES: Comments must be received in
writing by August 20, 1997.

ADDRESSES: Written comments on this
action should be addressed to David L.
Arnold, Chief, Ozone/CO & Mobile
Sources Section, Mailcode 3AT21, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
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Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region 111, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; and Pennsylvania Department of
Environmental Protection, Bureau of Air
Quiality, P.O. Box 8468, 400 Market
Street, Harrisburg, Pennsylvania 17105.
FOR FURTHER INFORMATION CONTACT:
Jeffrey M. Boylan, (215) 5662094, at the
EPA Region Il office or via e-mail at
boylan.jeffrey@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: See the
information provided in the Direct Final
action of the same title which is located
in the Rules and Regulations Section of
this Federal Register.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference, Ozone,
Reporting and recordkeeping
requirements.
Authority: 42 U.S.C. 7401-7671q.
Dated: June 30, 1997.
Thomas Voltaggio,
Acting Regional Administrator, Region Ill.
[FR Doc. 97-19096 Filed 7-18-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[FL 72—1-9720b: FRL-5858-3]
Approval and Promulgation of State

Implementation Plan, Florida: Approval
of Revisions to the Florida SIP

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On September 25, 1996, the
Florida Department of Environmental
Protection (FDEP) submitted revisions
to the Florida State Implementation
Plan (SIP) to: revise the gasoline tanker
truck leak testing procedures by
adopting by reference federal test
methods; change the requirements to
submit test results to the FDEP rather
than the Florida Department of
Agriculture and Consumer Services; and
update the gasoline tanker truck leak
test form. In the final rules section of
this Federal Register, the EPA is
approving the State of Florida’s SIP
revision as a direct final rule without
prior proposal because the Agency
views this as a noncontroversial

revision amendment and anticipates no
adverse comments. A detailed rationale
for the approval is set forth in the direct
final rule. If no adverse comments are
received in response to that direct final
rule, no further activity is contemplated
in relation to this proposed rule. If EPA
receives adverse comments, the direct
final rule will be withdrawn and all
public comments received will be
addressed in a subsequent final rule
based on this proposed rule. The EPA
will not institute a second comment
period on this document. Any parties
interested in commenting on this
document should do so at this time.

DATES: To be considered, comments on
this proposed action must be received
by August 20, 1997.

ADDRESSES: Written comments on this
action should be addressed to Mr.
Gregory Crawford at the EPA Regional
Office listed below.

Copies of the documents relative to
this action are available for public
inspection during normal business
hours at the following locations. The
interested persons wanting to examine
these documents should make an
appointment with the appropriate office
at least 24 hours before the visiting day.

Air and Radiation Docket and
Information Center (Air Docket 6102),
U.S. Environmental Protection
Agency, 401 M Street, SW,
Washington DC 20460.

Environmental Protection Agency,
Region 4 Air Planning Branch, 61
Forsyth Street, SW, Atlanta, Georgia
30303.

Florida Department of Environmental
Protection, 2600 Blair Stone Road,
Tallahassee, Florida 32399-2400.

FOR FURTHER INFORMATION CONTACT: Mr.
Gregory Crawford, Regulatory Planning
Section, Air Planning Branch, Air,
Pesticides, and Toxics Management
Division, Region 4, Environmental
Protection Agency, 61 Forsyth Street
SW, Atlanta, Georgia 30303. The
telephone number is 404/562—9042.

SUPPLEMENTARY INFORMATION: For

additional information see the direct

final rule which is published in the

rules section of this Federal Register.
Dated: June 25, 1997.

A. Stanley Meiburg,

Regional Administrator.

[FR Doc. 97-19094 Filed 7-18-97; 8:45 am]

BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 20
[CC Docket No. 94-102, DA 97-1502]

Compatibility of Wireless Services
With Enhanced 911

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: In the wireless Enhanced 911
(E911) rulemaking proceeding, the
Commission seeks additional comment
on the ex parte presentations filed by
Wireless E911 Coalition, GTE Wireless
and Ad Hoc Alliance for Public Access
to 911 (Alliance) regarding certain
technical issues pertaining to the
provision of 911 emergency calling
services. In light of ex parte
presentations by the wireless carriers
and equipment manufacturers, the staff
of the Wireless Telecommunications
Bureau prepared a set of questions to
help our understanding and evaluation
of technical issues related to the E911
rules. In response to our inquiry, GTE
Wireless filed its response on July 7,
1997, the Wireless E911 Coalition filed
its response on July 10 and Alliance
filed its response on July 11. Additional
comment on these responses is sought
to assist the Commission in determining
whether to revise Section 20.18(b) of the
Commission’s Rules. The effect of
revising Section 20.18(b) would be to
bring the timely implementation of
basic 911 services to wireless customers.
DATES: Comments must be filed by July
28, 1997 and no reply comments will be
accepted.

ADDRESSES: Send comments to Office of
the Secretary, Federal Communications
Commission, 1919 M Street, NW., Room
222, Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT: Won
Kim, Policy Division, Wireless
Telecommunications Bureau, (202) 418—
1310.

SUPPLEMENTARY INFORMATION:

1. In wireless Enhanced 911 (E911)
rulemaking proceeding, GTE Wireless
filed ex parte presentation on July 7, the
Wireless E911 Coalition filed its ex
parte presentation on July 10, and
Alliance filed its ex parte presentation
onJuly 11, urging the Commission to
revise Section 