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Code of Federal Regulations
via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page |l or contact the
GPO Access User Support Team via:

O Phone: toll-free; 1-888-293-6498

O Email: gpoaccess@gpo.gov
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
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Federal Register

Vol. 62, No. 106
Tuesday, June 3, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Farm Service Agency

7 CFR Part 723

Commodity Credit Corporation

7 CFR Part 1464

RIN 0560-AF02

1997 Marketing Quota and Price
Support for Burley Tobacco

AGENCIES: Farm Service Agency and
Commodity Credit Corporation, USDA.

ACTION: Final rule.

SUMMARY: The purpose of this final rule
is to codify determinations made by the
Secretary of Agriculture (Secretary) with
respect to the 1997 crop of burley
tobacco. The Secretary determined the
1997 marketing quota for burley tobacco
to be 704.5 million pounds, and the
1997 price support level to be 176.0
cents per pound.

EFFECTIVE DATE: February 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Robert Tarczy, STOP 0514, 1400
Independence Avenue SW.,
Washington, DC 20250-0514, Phone 202
720-5346.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This final rule has been determined to
be significant for purposes of Executive
Order 12866 and has been reviewed by
OMB under Executive Order 12866.

Federal Assistance Program

The title and number of the Federal
Assistance Program, as found in the
Catalog of Federal Domestic Assistance,
to which this rule applies, are
Commodity Loans and Purchases—
10.051.

Executive Order 12988

This final rule has been reviewed in
accordance with Executive Order 12988,
Civil Justice Reform. The provisions of
this rule do not preempt State laws, are
not retroactive, and do not involve
administrative appeals.

Regulatory Flexibility Act

It has been determined that the
Regulatory Flexibility Act is not
applicable to this final rule because the
Farm Service Agency (FSA) is not
required by 5 U.S.C. 553 or any other
provision of law to publish a notice of
proposed rulemaking with respect to the
subject matter of this rule.

Paperwork Reduction Act

The amendments to 7 CFR parts 723
and 1464 set forth in this final rule do
not contain any information collection
requirements that require clearance
through the Office of Management and
Budget under the provisions of the
Paperwork Reduction Act of 1995.

Unfunded Federal Mandates

This rule contains no Federal
mandates under the regulatory
provisions of Title Il of the Unfunded
Mandate Reform Act of 1995 (UMRA),
for State, local, and tribal governments
or the private sector. Thus, this rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Background

This rule is issued pursuant to the
provisions of the Agricultural
Adjustment Act of 1938 (the 1938 Act)
and the Agricultural Act of 1949 (the
1949 Act). Section 1108(c) of Pub. L.
99-272 provides that the determinations
made in this rule are not subject to the
provisions for public participation in
rulemaking contained in 5 U.S.C. 553 or
in any directive of the Secretary.

On February 1, 1997, the Secretary
announced the national marketing quota
and the price support level for the 1997
crop of burley tobacco. A number of
related determinations were made at the
same time, which this final rule also
affirms.

Marketing Quota

Section 319(c)(3) of the 1938 Act
provides, in part, that the national
marketing quota for a marketing year for
burley tobacco is the quantity of such
tobacco that is not more than 103

percent nor less than 97 percent of the
total of:

(1) The amount of burley tobacco that
domestic manufacturers of cigarettes
estimate they intend to purchase on U.S.
auction markets or from producers, (2)
the average quantity exported annually
from the U.S. during the 3 marketing
years immediately preceding the
marketing year for which the
determination is being made, and (3) the
quantity, if any, that the Secretary, in
the Secretary’s discretion, determines
necessary to adjust loan stocks to the
reserve stock level.

The reserve stock level is defined in
section 301(b)(14)(D) of the 1938 Act as
the greater of 50 million pounds or 15
percent of the national marketing quota
for burley tobacco for the marketing year
immediately preceding the marketing
year for which the level is being
determined.

Section 320A of the 1938 Act
provides that all domestic
manufacturers of cigarettes with more
than 1 percent of U.S. cigarette
production and sales shall submit to the
Secretary a statement of purchase
intentions for the 1997 crop of burley
tobacco by January 15, 1997. Five such
manufacturers were required to submit
such a statement for the 1997 crop and
the total of their intended purchases for
the 1997 crop is 473.5 million pounds.
The 3-year average of exports is 163.0
million pounds.

The national marketing quota for the
1996 crop year was 633.8 million
pounds (61 FR 50423). Thus, in
accordance with section 301(b)(14)(D) of
the 1938 Act, the reserve stock level for
use in determining the 1997 marketing
quota for burley tobacco is 95.1 million
pounds.

As of January 24, 1997, the Burley
Tobacco Growers Cooperative
Association and Burley Stabilization
Corporation had in their inventories
27.1 million pounds of burley tobacco
(excluding pre-1994 stocks committed
to be purchased by manufacturers and
covered by deferred sales). Accordingly,
the adjustment necessary to maintain
loan stocks at the reserve supply level
is an increase of 68.0 million pounds.

The total of the three marketing quota
components for the 1997-98 marketing
year is 704.5 million pounds. USDA did
not use its discretionary authority to
increase or decrease the three-
component total by up to 3 percent
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because the Secretary determined that
the 1997/98 supply would be ample and
appropriate at the formula level.
Accordingly, the national marketing
quota for the marketing year beginning
October 1, 1997, for burley tobacco is
704.5 million pounds.

In accordance with section 319(c) of
the 1938 Act, the Secretary is authorized
to establish a national reserve from the
national quota in an amount equivalent
to not more than 1 percent of the
national quota for the purpose of
making corrections in farm quotas to
adjust for inequities and establish
quotas for new farms. The Secretary has
determined that a national reserve for
the 1997 crop of burley tobacco of
3,798,400 pounds is adequate for these
purposes.

Price Support

Price support is required to be made
available for each crop of a kind of
tobacco for which quotas are in effect,
or for which marketing quotas have not
been disapproved by producers, at a
level determined in accordance with a
formula prescribed in section 106 of the
1949 Act.

With respect to the 1997 crop of
burley tobacco, the level of support is
determined in accordance with sections
106 (d) and (f) of the 1949 Act. Section
106(f)(7)(A) of the 1949 Act provides
that the level of support for the 1997
crop of burley tobacco shall be:

(1) The level, in cents per pound, at
which the 1996 crop of burley tobacco
was supported, plus or minus,
respectively,

(2) An adjustment of not less than 65
percent nor more than 100 percent of
the total, as determined by the Secretary
after taking into consideration the
supply of the kind of tobacco involved
in relation to demand, of:

(A) 66.7 percent of the amount by
which:

(I) The average price received by
producers for burley tobacco on the
United States auction markets, as
determined by the Secretary, during the
5 marketing years immediately
preceding the marketing year for which
the determination is being made,
excluding the year in which the average
price was the highest and the year in
which the average price was the lowest
in such period, is greater or less than:

(I) The average price received by
producers for burley tobacco on the
United States auction markets, as
determined by the Secretary, during the
5 marketing years immediately
preceding the marketing year prior to
the marketing year for which the
determination is being made, excluding
the year in which the average price was

the highest and the year in which the
average price was the lowest in such
period; and

(B) 33.3 percent of the change,
expressed as a cost per pound of
tobacco, in the index of prices paid by
the tobacco producers from January 1 to
December 31 of the calendar year
immediately preceding the year in
which the determination is made.

The difference between the two 5-year
averages (i.e., the difference between (A)
(1) and (1)) is 1.3 cents per pound. The
difference in the cost index from
January 1, 1996 to December 31, 1996,
is 8.0 cents per pound. Applying these
components to the price support
formula (1.3 cents per pound, two-thirds
weight; 8.0 cents per pound, one-third
weight) results in a weighted total of 3.5
cents per pound. As indicated, section
106 of the 1949 Act provides that the
Secretary may, on the basis of supply
and demand conditions, limit the
change in the price support level to no
less than 65 percent of that amount. In
order to remain competitive in foreign
and domestic markets, the Secretary
used his discretion to limit the increase
to 65 percent of the maximum allowable
increase. Accordingly, the 1997 crop of
burley tobacco will be supported at
176.0 cents per pound, 2.3 cents higher
than in 1996.

List of Subjects
7 CFR Part 723

Acreage allotments, Marketing quotas,
Penalties, Reporting and recordkeeping
requirements, Tobacco.

7 CFR Part 1464

Loan programs-agriculture, Price
support programs, Tobacco, Reporting
and recordkeeping requirements,
Warehouses.

Accordingly, 7 CFR parts 723 and
1464 are amended as follows:

PART 723—TOBACCO

1. The authority citation for 7 CFR
part 723 continues to read as follows:

Authority: 7 U.S.C. 1301, 1311-1314,
1314-1, 1314b, 1314b-1, 1314b-2, 1314c,
1314d, 1314e, 1314f, 1314i, 1315, 1316, 1362,
1363, 1372-75, 1421, 1445-1, and 1445-2.

2. Section 723.112 is amended by
adding paragraph (e) to read as follows:

§723.112 Burley (type 31) tobacco.

* * * * *

(e) The 1997-crop national marketing
quota is 704.5 million pounds.

PART 1464—TOBACCO

3. The authority citation for 7 CFR
part 1464 continues to read as follows:

Authority: 7 U.S.C. 1421, 1423, 1441, 1445,
1445-1 and 1445-2; 15 U.S.C. 714b and 714c.

4. Section 1464.19 is amended by
adding paragraph (e) to read as follows:

§1464.19 Burley (type 31) tobacco.
* * * * *

(e) The 1997 crop national price
support level is 176.0 cents per pound.
Signed at Washington, DC, on May 21,

1997.
Bruce R. Weber,

Acting Administrator, Farm Service Agency
and Acting Executive Vice President,
Commodity Credit Corporation.

[FR Doc. 97-14382 Filed 6—2-97; 8:45 am]

BILLING CODE 3410-05-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—-NM-193-AD; Amendment
39-10043; AD 97-11-14]

RIN 2120-AA64

Airworthiness Directives; British
Aerospace Model BAC 1-11 200 and
400 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain British Aerospace
Model BAC 1-11 200 and 400 series
airplanes, that requires inspections of
the main landing gear (MLG) A-frame
attachment fittings to detect corrosion or
cracking, and repair or replacement of
cracked or corroded components with
new components. This amendment is
prompted by findings of corroded and
cracked A-frame components of the
MLG. The actions specified by this AD
are intended to prevent corrosion and
cracking of MLG A-frame components,
which could result in collapse of the
MLG.

DATES: Effective July 8, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of July 8, 1997.
ADDRESSES: The service information
referenced in this AD may be obtained
from British Aerospace, Airbus Limited,
P.O. Box 77, Bristol BS99 7AR, England.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
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the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(425) 227-2797; fax (425) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain British
Aerospace Model BAC 1-11 200 and
400 series airplanes was published in
the Federal Register on March 25, 1997
(62 FR 14047). That action proposed to
require repetitive detailed visual
inspections of the main landing gear
(MLG) A-frame attachment fittings to
detect corrosion or cracking, and repair
or replacement of cracked or corroded
components with new components.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 25 Model
BAC 1-11 200 and 400 series airplanes
of U.S. registry will be affected by this
AD, that it will take approximately 1
work hour per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the AD on U.S. operators is estimated
to be $1,500, or $60 per airplane, per
inspection.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-11-14 British Aerospace Airbus Limited
(Formerly British Aerospace Commercial
Aircraft Limited, British Aerospace
Aircraft Group): Amendment 39-10043.
Docket 96—-NM-193-AD.

Applicability: Model BAC 1-11 200 and
400 series airplanes; equipped with main
landing gear (MLG) A-frame attachment
fittings having the part numbers listed in
British Aerospace Alert Service Bulletin 53—
A-PM6036, Issue 1, dated November 24,
1995; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent corrosion or cracking of MLG
A-frame fittings, which could result in
collapse of the MLG, accomplish the
following:

(a) Conduct a detailed visual inspection to
detect corrosion or cracking of the MLG A-
frame attachment fittings, in accordance with
British Aerospace Alert Service Bulletin 53—
A-PM6036, Issue 1, dated November 24,
1995, and at the applicable time specified in
paragraph (a)(1) or (a)(2) of this AD:

(1) For airplanes that have accumulated
16,000 or fewer total landings as of the
effective date of this AD: Conduct the initial
inspection at the later of the times specified
in paragraphs (a)(1)(i) and (a)(1)(ii).

(i) Prior to the accumulation of 16,000 total
landings or within 8 years since new,
whichever occurs first; or

(i) Within 6 months after the effective date
of this AD.

(2) For airplanes that have accumulated
more than 16,000 total landings as of the
effective date of this AD: Conduct the initial
inspection within 4,000 landings or 2 years
after the effective date of this AD, whichever
occurs first.

(b) If no corrosion or cracking is found,
repeat the inspection required by paragraph
(a) of this AD thereafter at intervals of 4,000
landings or 2 years, whichever occurs first.

(c) If corrosion is found and it is within the
limits specified in British Aerospace Alert
Service Bulletin 53—-A—-PM6036, Issue 1,
dated November 24, 1995, prior to further
flight, repair the component in accordance
with the alert service bulletin. After repair,
repeat the inspection required by paragraph
(a) of this AD thereafter at intervals of 4,000
landings or 2 years, whichever occurs first.

(d) If corrosion is found and it is outside
the limits specified in British Aerospace
Alert Service Bulletin 53-A-PM6036, Issue
1, dated November 24, 1995, prior to further
flight, replace the corroded component with
a new component in accordance with the
alert service bulletin. After replacement,
repeat the inspection required by paragraph
(a) of this AD thereafter at intervals of 4,000
landings or 2 years, whichever occurs first.

(e) If any cracking is found, prior to further
flight, replace the cracked component with a
new component in accordance with British
Aerospace Alert Service Bulletin 53—-A—
PM6036, Issue 1, dated November 24, 1995.
After replacement, repeat the inspection
required by paragraph (a) of this AD
thereafter at intervals of 4,000 landings or 2
years, whichever occurs first.

() An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.
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(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(h) The actions shall be done in accordance
with British Aerospace Alert Service Bulletin
53-A-PM6036, Issue 1, dated November 24,
1995. This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from British Aerospace, Airbus Limited, P.O.
Box 77, Bristol BS99 7AR, England. Copies
may be inspected at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue,
SW., Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

(i) This amendment becomes effective on
July 8, 1997.

Issued in Renton, Washington, on May 23,
1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-14190 Filed 6-2-97; 8:45 am]
BILLING CODE 4910-13-O

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 870
RIN 1029-AB49

Abandoned Mine Land Reclamation
Fund Reauthorization Implementation;
Partial Suspension

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; suspension.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) of
the U.S. Department of the Interior is
suspending its regulation at 30 CFR
870.17. The regulation governs the
scope of audits conducted in connection
with OSM’s abandoned mine land
reclamation program. The regulation is
being suspended pending new
rulemaking.

EFFECTIVE DATE: The suspension notice
is effective June 3, 1997.

FOR FURTHER INFORMATION CONTACT:

Jim Krawchyk, Division of Compliance
Management, Office of Surface Mining
Reclamation and Enforcement, 3
Parkway Center, Pittsburgh, PA 15220.
Telephone 412-921-2676. E-mail:
jkrawchy@osmre.gov.

SUPPLEMENTARY INFORMATION:

I. Background
1. Procedural Matters

I. Background

On November 5, 1990, the President
signed into law the Omnibus Budget
Reconciliation Act of 1990, Public Law
101-508. Included in this law was the
Abandoned Mine Reclamation Act of
1990 (AMRA) which amended the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA), 30
U.S.C. 1201 et seq. On May 31, 1994,
OSM published final regulations in the
Federal Register (59 FR 28136)
implementing the provisions of AMRA.
The final regulations included a
revision of 30 CFR 870.17 which
specifies who may conduct audits and
whose records may be examined. The
revision, utilizing the authority in
sections 201(c), 402(d)(2) and 413(a) of
SMCRA, expanded the scope of section
870.17 to cover the records of all
persons involved in a coal transaction,
including permittees, operators, brokers,
purchasers, and persons operating
preparation plants and tipples, and any
recipient of royalty payments from the
coal mining operation.

In July 1994, the National Coal
Association and the American Mining
Congress, predecessor organizations of
the National Mining Association (NMA),
filed suit challenging the regulations
promulgated by OSM, specifically the
scope of 30 CFR 870.17. On July 23,
1996, in National Mining Ass’n v. U.S.
Department of the Interior, No. 94-1642
(D.D.C.), the United States District Court
for the District of Columbia ruled in
favor of OSM. NMA appealed the
district court’s decision to the United
States Court of Appeals for the District
of Columbia. After the parties engaged
in court-ordered mediation, the
Department of Justice, upon OSM’s
request, filed a motion to hold the case
in abeyance pending new rulemaking to
resolve the issues in dispute and the
U.S. Court of Appeals granted the
motion.

Therefore, OSM is suspending section
870.17 and will propose rulemaking to
reconsider its scope. During the period
of suspension, OSM will continue to
conduct audits of operators of surface
coal mining operations, as necessary,
under the provisions of section
402(d)(2) of SMCRA, and 30 CFR
870.16.

I1. Procedural Matters

Executive Order 12866

This suspension notice has been
reviewed under the criteria of Executive
Order 12866.

Regulatory Flexibility Act

The Department of the Interior
pursuant to the Regulatory Flexibility

Act, 5 U.S.C. 601 et seq., certifies this
suspension will not have a significant
economic effect on a substantial number
of small entities for the same reason that
the promulgation of the rule in 1994 did
not have such an impact. The particular
provision being suspended governs the
scope of audits conducted by OSM and
will have no economic impact on small
entities.

National Environmental Policy Act

This rule has been reviewed by OSM
and it has been determined to be
categorically excluded from the
National Environmental Policy Act
(NEPA) process in accordance with the
Departmental Manual 516 DM 2,
Appendix 1.10.

List of Subjects in 30 CFR Part 870
Reporting and recordkeeping
requirements, Surface mining,
Underground mining.
Dated: May 28, 1997.
Bob Armstrong,
Assistant Secretary for Land and Minerals
Management.

Accordingly, 30 CFR Part 870 is
amended as set forth below.

PART 870—ABANDONED MINE
RECLAMATION FUND—FEE
COLLECTION AND COAL
PRODUCTION REPORTING

1. The authority citation for Part 870
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq., as
amended; and Pub. L. 100-34.

§870.17 [Suspended]
2. Section 870.17 is suspended.

[FR Doc. 97-14392 Filed 6-2-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF THE INTERIOR
National Park Service

36 CFR Chapter | and Parts 1, 7, 8, 9,
11, 13, 17, 18, 20, 21, 28, 51, 65, 67, 73
and 78

RIN 1024-AC60

General Provisions, Definitions:
Change in Organizational Title From
Field Director and Field Area to
Regional Director and Region

AGENCY: National Park Service, Interior.
ACTION: Final rule.

SUMMARY: The National Park Service
(NPS) is amending the terms “Field
Director’” and “Field Area’ that came
about as a result of a new organizational
structure. In 1995, the National Park
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Service (NPS) implemented a
restructuring plan which called for the
use of a number of new organizational
titles and terminology. As a result of
this reorganization, the terms ““Region”
and “‘Regional Director” were changed
to “Field Area” and “Field Director” (60
FR 55789). These new terms have
proven confusing to the public and
other governmental agencies. Because of
this, the NPS is reverting back to the
historic terms of Region and Regional
Director wherever they appear in 36
CFR Parts 1-199.

In addition, this final rule will also
eliminate several definitions that appear
in more than one location in the
Chapter. Removing duplicate definitions
will eliminate unnecessary verbiage and
is in line with the National Performance
Review recommendations for
reinventing government.

EFFECTIVE DATE: This rule is effective
upon the date of publication in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:
Dennis Burnett, Ranger Activities
Division, National Park Service, at (202)
208-4874.

SUPPLEMENTARY INFORMATION:
Background

The National Park System of the
United States comprises 374 areas
covering over 80 million acres in 49
States, the District of Columbia,
American Samoa, Guam, Puerto Rico,
Saipan and the Virgin Islands. These
areas of national significance justify
special recognition and protection in
accordance with various acts of
Congress. In an Act signed August 25,
1916, Congress established the National
Park Service within the Department of
the Interior to provide cohesive
administration of those Federal
parklands under the Department of the
Interior’s jurisdiction. In August of
1937, the NPS initiated the geographical
concept of Regional Offices
administered by Regional Directors.
This concept eventually led to the
establishment of ten Regional Offices by
1980.

As a result of: (1) The NPS’ own
assessment of a need to change how it
accomplished its essential work with
increasing constraints; (2) the National
Performance Review (NPR), which
directed Federal agencies to cut red
tape, put customers first, empower
employees to get results and reduce
layers in organizations; and (3) The
Federal Workforce Restructuring Act of
1994 (Pub. L. 103-226), a government-
wide workforce reduction, the NPS
implemented a Service wide
restructuring of the organization. As a

result of this restructuring, the NPS
changed the terms “Region’ and
“Regional Director” to “Field Area’” and
“Field Director.”

Use of the terms “Field Area’ and
“Field Director’” was not common
among NPS staff nor the public and
inhibited easy communication. For
many years, the NPS used the term
“field area’ to refer to local operating
units and this usage is also common
among other Federal and State agencies.
While the concept of a Region and
Regional Director is fairly well
understood by the public, a Field Area
and Field Director is either confusing or
has no meaning at all. Because of this
confusion, the NPS is reverting back to
the terms *“Region” and ““Regional
Director.”

In keeping with the National
Performance Review recommendations
for reinventing government, the NPS is
also removing several definitions that
appear in more than one location of
Title 36. The definitions of Secretary,
Director and Superintendent appear in
several Parts of Title 36. The removal of
these duplicate definitions will reduce
unnecessary verbiage from the Chapter.

Administrative Procedure Act

The NPS is adopting this final rule
pursuant to the ‘““agency organization”
exception of the Administrative
Procedure Act (5 U.S.C. 553(b)(3)(A))
from general notice and comment
rulemaking. The NPS believes that this
exception from rulemaking procedures
is warranted because it is merely a
change in agency organizational
structure, from Field Director and Field
Area to Regional Director and Region, as
well as the elimination of numerous
duplicate definitions. The NPS finds
that notice and comment are
unnecessary and contrary to the public
interest for this rule.

The NPS has also determined, in
accordance with the Administrative
Procedure Act (5 U.S.C. 553(d)(3)), that
the publishing of this final rule 30 days
prior to the rule becoming effective
would be counterproductive and
unnecessary for the reasons discussed
above. A 30-day delay would be
contrary to the public interest and the
interest of the agency. Therefore, under
the ““good cause” exception of the
Administrative Procedure Act (5 U.S.C.
553(d)(3)), the NPS has determined that
this rulemaking is excepted from the 30-
day delay in the effective date and
therefore becomes effective on the date
published in the Federal Register.

Drafting Information: The primary
author of this rule is Dennis Burnett,
Ranger Activities Division, National
Park Service, Washington, D.C. 20013.

Paperwork Reduction Act

This rulemaking does not contain
collections of information requiring
approval by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995.

Compliance With Other Laws

This rule was not subject to Office of
Management and Budget review under
Executive Order 12866. The Department
of the Interior determined that this
document will not have a significant
economic effect on a substantial number
of small entities under the Regulatory
Flexibility Act (5 U.S.C. 601 et. seq.).
The economic effects of this rulemaking
are negligible.

NPS has determined and certifies
pursuant to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rule will not impose a cost of $100
million or more in any given year on
local, State or tribal governments or
private entities.

The NPS has determined that this
rulemaking will not have a significant
effect on the quality of the human
environment, health and safety because
it is not expected to:

(a) Increase public use to the extent of
compromising the nature and character
of the area or causing physical damage
to it;

(b) Introduce incompatible uses
which compromise the nature and
characteristics of the area or cause
physical damage to it;

(c) Conflict with adjacent ownership
or land uses; or

(d) Cause a nuisance to adjacent
owners or occupants.

Based on this determination, this
rulemaking is categorically excluded
from the procedural requirements of the
National Environmental Policy Act
(NEPA) and by Departmental guidelines
in 516 DM 6 (49 FR 21438). As such,
neither an Environmental Assessment
nor an Environmental Impact Statement
has been prepared.

List of Subjects
36 CFR Part 1

National parks, Penalties, Reporting
and Recordkeeping requirements, Signs
and symbols.

36 CFR Part 7

District of Columbia, National parks,
Reporting and recordkeeping
requirements.

36 CFR Part 8

Concessions, Labor, National parks,
Reporting and recordkeeping
requirements.
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36 CFR Part 9

Environmental protection, Mines,
National parks, Oil and gas exploration,
public lands-miner resources, Public
lands-rights-of-way.

36 CFR Part 11

National parks, Signs and symbols.

36 CFR Part 13

Alaska, National parks, Reporting and
recordkeeping requirements.

36 CFR Part 17

National parks.
36 CFR Part 18

Historic preservation, National parks.
36 CFR Part 20

Isle Royale National Park; Commercial
fishing.
36 CFR Part 21

National parks.
36 CFR Part 28

National parks, Seashores, Zoning.
36 CFR Part 51

Concessions, Government contracts,
National parks.

36 CFR Part 65
Historic preservation.
36 CFR Part 67

Administrative practice and
procedure, Historic preservation,
Income taxes.

36 CFR Part 73

National parks, World heritage
convention.

36 CFR Part 78

Historic preservation.

In consideration of the foregoing, and
under the authority at 18 U.S.C. 1 and
3, 36 CFR Chapter | is amended as
follows:

1. 36 CFR Chapter | is amended by
removing the term “‘Field Director” and
inserting the term *‘Regional Director”
in its place each time it appears.

PART 1—GENERAL PROVISIONS

2. The authority citation for Part 1
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460 |-6a(e),
462(k); D.C. Code 8-137, 40-721 (1981).

§1.4 [Amended]

3. Section 1.4 is amended in
paragraph (a) by revising the word
“Field” in the heading of the definition
for ““Field Director” to read ‘‘Regional”
and placing the definition in the
appropriate alphabetical order.

PART 7—SPECIAL REGULATIONS,
AREAS OF THE NATIONAL PARK
SYSTEM

4. The authority citation for Part 7
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 460(q),
462(K); Sec. 7.96 also issued under D.C. Code
80-137 (1981) and D.C. Code 40-721 (1981).

5. The ALPHABETICAL LISTING of
national parks following the authority
citation for Part 7 is amended in the
entry for ““National Capital Area, D.C.
area” by revising the word “Area’” to
read “‘Region”.

§7.96 [Amended]

6. Section 7.96 is amended by revising
the word “Area’ in the section heading
to read ““Region”.

7. Section 7.96(a) is amended by
revising the word *‘Area’ to read
“Region”.

8. Section 7.96(g)(1)(iii) is amended
by revising the word “Area” to read
“Region”’.

9. Section 7.96(g)(1)(viii) is amended
by revising the word “Area” to read
“Region”’.

10. Section 7.96(g)(1)(ix) is amended
by revising the word “Area” to read
“Region”.

11. Section 7.96(g)(3) introductory
text is amended by revising the word
“Area” to read “Region” in the first
sentence.

12. Section 7.96(g)(5)(Vi)(A) is
amended by revising the word “Area’ to
read ““Region”.

13. Section 7.96(g)(5)(vi)(D) is
amended by revising the word *‘Area” to
read ““Region”.

14. Section 7.96(g)(5)(xiv) is amended
by revising the word “Area” to read
“Region’ in the first sentence.

PART 8—LABOR STANDARDS
APPLICABLE TO EMPLOYEES OF
NATIONAL PARK SERVICE
CONCESSIONERS

15. The authority citation for Part 8
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 9a, 462(Kk).

§8.1 [Amended]

16.-18. Section 8.1 is amended by
removing paragraphs (a) through (c) and
redesignating paragraphs (d) through (h)
as paragraphs (a) through (e),
respectively.

PART 9—MINERALS MANAGEMENT

19. The authority citation for Part 9
continues to read as follows:

Authority: Mining Law of 1872 (R.S. 2319;
30 U.S.C. 21 et seq.); Act of August 25, 1916
(39 Stat. 535, as amended (16 U.S.C. 1 et
seq.); Act of September 28, 1976; 90 Stat.
1342 (16 U.S.C. 1901 et seq.).

§9.2 [Amended]

20. Section 9.2 is amended by
removing paragraph (I) and
redesignating paragraphs (m) through
(o) as paragraphs (1) through (n),
respectively.

21. Section 9.31 is amended by
removing paragraph (j) and
redesignating paragraphs (k) through (p)
as paragraphs (j) through (o),
respectively.

22. Section 9.82 is amended by
removing paragraph (d) and
redesignating paragraph (e) as paragraph
(d).

PART 11—ARROWHEAD AND
PARKSCAPE SYMBOLS

23. The authority citation for Part 11
continues to read as follows:

Authority: Sec. 3, 39 Stat. 535; 16 U.S.C.
3.

§11.1 [Amended]

24. Section 11.1 is amended by
removing paragraph (b) and
redesignating paragraphs (c) and (d) as
paragraphs (b) and (c), respectively.

PART 13—NATIONAL PARK SYSTEM
UNITS IN ALASKA

25. The authority citation for Part 13
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 462(k), 3101 et
seq.; §13.65 also issued under 16 U.S.C. 1a—
2(h), 20, 1361, 1531, 3197.

§13.1 [Amended]

26. Section 13.1 is amended by
removing paragraph (r) and
redesignating paragraphs (s) through (w)
as paragraphs (r) through (v),
respectively.

PART 17—CONVEYANCE OF
FREEHOLD AND LEASEHOLD
INTERESTS ON LANDS OF THE
NATIONAL PARK SYSTEM

27. The authority citation for Part 17
continues to read as follows:

Authority: Sec. 5(a), of the Act of July 15,
1968, 82 Stat. 354, 16 U.S.C. 460l-11(a).

§17.2 [Amended]

28. Section 17.2 is amended by
removing paragraph (a) and
redesignating paragraphs (b) through (i)
as paragraphs (a) through (h),
respectively.

PART 18—LEASES AND EXCHANGES
OF HISTORIC PROPERTY

29. The authority citation for Part 18
continues to read as follows:

Authority: Sec. 207. Pub. L. 96-515, 94
Stat. 2997 (16 U.S.C. 470h-3).
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§18.2 [Amended]

30. Section 18.2 is amended by
removing paragraph (c) and
redesignating paragraphs (d) through (n)
as paragraphs (c) through (m),
respectively.

PART 20—ISLE ROYALE NATIONAL
PARK; COMMERCIAL FISHING

31. The authority citation for Part 20
continues to read as follows:
Authority: Secs. 1-3, 39 Stat. 535, as

amended, sec. 3, 56 Stat. 133, secs. 1, 2, 67
Stat. 495; 16 U.S.C. 1, 1b, 1c, 2, 3, 408(k).

§20.1 [Amended]

32.-34. Section 20.1 is amended by
removing paragraphs (a) through (c) and
redesignating paragraphs (d) and (e) as
paragraphs (a) and (b), respectively.

PART 21—HOT SPRINGS NATIONAL
PARK; BATHHOUSE REGULATIONS

35. The authority citation for Part 21
continues to read as follows:

Authority: Sec. 3, Act of August 25, 1916,
39 Stat. 535, as amended (16 U.S.C. 3); sec.

3, Act of March 3, 1891, 26 Stat. 842, as
amended (16 U.S.C. 363).

§21.1 [Amended]

36. Section 21.1 is amended by
removing paragraph (a) and
redesignating paragraphs (b) through (e)
as paragraphs (a) through (d),
respectively.

PART 28—FIRE ISLAND NATIONAL
SEASHORE: ZONING STANDARDS

37. The authority citation for Part 28
continues to read as follows:

Authority: 16 U.S.C. 1, 3, 459e-2.

§28.2 [Amended]

38. Section 28.2 is amended by
removing paragraph (m) and
redesignating paragraphs (n) and (o) as
paragraphs (m) and (n), respectively.

PART 51—CONCESSION CONTRACTS
AND PERMITS

39. The authority citation for Part 51
continues to read as follows:

Authority: The Act of August 25, 1916, as
amended and supplemented, 16 U.S.C. 1 et
seq., particularly the Concessions Policy Act
of 1965, 16 U.S.C. 20 et seq., and 16 U.S.C.
3.

§51.3 [Removed]
40. Section 51.3(d) is removed.

PART 65—NATIONAL HISTORIC
LANDMARKS PROGRAM

41. The authority citation for Part 65
continues to read as follows:

Authority: 16 U.S.C. 461 et seq.; 16 U.S.C.
470 et seq.

§65.3 [Amended]

42.—-43. Section 65.3 is amended by
removing paragraphs (d) and (o) and
redesignating paragraphs (e) through (r)
as paragraphs (d) through (p),
respectively.

PART 67—HISTORIC PRESERVATION
CERTIFICATION S PURSUANT TO
SEC. 48(g) AND SEC. 170(h) OF THE
INTERNAL REVENUE CODE OF 1986

44. The authority citation for Part 67
continues to read as follows:

Authority: Sec. 101(a)(1) of the National
Historic Preservation Act of 1966, 16 U.S.C.
470a-1(a)(170 ed.), as amended; Sec 48(g) of
the Internal Revenue Code of 1986 (90 Stat.
1519, as amended by 100 Stat. 2085) 26
U.S.C. 48(g); and Sec. 170(h) of the Internal
Revenue Code of 1986 (94 Stat. 3204) 26
U.S.C. 170(h).

§67.2 [Amended]

45, Section 67.2, the definition for
“Secretary”’ is removed.

PART 73—WORLD HERITAGE
CONVENTION

46. The authority citation for Part 73
continues to read as follows:

Authority: 94 Stat. 3000; 16 U.S.C. 470a—
1,a-2,d.

§73.3 [Amended]

47. Section 73.3, the definitions for
“Secretary’” and “‘Director’ are
removed.

PART 78—WAIVER OF FEDERAL
AGENCY RESPONSIBILITIES UNDER
SECTION 110 OF THE NATIONAL
HISTORIC PRESERVATION ACT

48. The authority citation for Part 78
continues to read as follows:

Authority: National Historic Preservation
Act of 1966, as amended, 16 U.S.C. 470 et
seq.

§78.2 [Amended]

49, Section 78.2, the definition for
“Secretary”’ is removed.

Dated: May 16, 1997.
Don Barry,

Deputy Assistant Secretary for Fish and
Wildlife and Parks.

[FR Doc. 97-14410 Filed 6—2-97; 8:45 am]
BILLING CODE 4310-70-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 4
RIN 2900-AE89

Schedule for Rating Disabilities;
Muscle Injuries

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)
Schedule for Rating Disabilities of
Muscle Injuries. These amendments are
made because medical science has
advanced, and commonly used medical
terms have changed. The effect of these
amendments is to update this portion of
the rating schedule to ensure that it uses
current medical terminology and
unambiguous criteria, and that it reflects
medical advances that have occurred
since the last review.

EFFECTIVE DATE: July 3, 1997.

FOR FURTHER INFORMATION CONTACT:
Caroll McBrine, M.D., Consultant,
Regulations Staff, Compensation and
Pension Service (213A), Veterans
Benefits Administration, Department of
Veterans Affairs, 810 Vermont Ave.,
NW, Washington DC, 20420 (202) 273—
7230.

SUPPLEMENTARY INFORMATION: VA
published in the Federal Register of
June 16, 1993 (58 FR 33235), a proposal
to amend those sections of 38 CFR part
4, subpart B, concerning muscle
injuries. Interested persons were invited
to submit written comments,
suggestions or objections on or before
July 16, 1993. We received comments
from Disabled American Veterans,
Veterans of Foreign Wars, Paralyzed
Veterans of America and two
individuals.

Before this amendment, several
sections preceding §4.71a, ““Schedule of
ratings-musculoskeletal system,”
contained loosely organized and
ambiguous medical discussions of
injuries and general physiology of the
muscles. We proposed to delete
redundant material and reorganize the
rest.

Three of the commenters suggested
that the sections preceding the
evaluation criteria be retained without
change, since the information in those
sections is neither redundant nor
readily available elsewhere, especially
to the public.

Much of the material in the sections
preceding the musculoskeletal portion
of the rating schedule was background
medical information, and some of it was
directed toward medical examiners. We
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proposed to remove that material
because it neither prescribed VA policy
nor established procedures a rating
board must follow and was, therefore,
not appropriate in a regulation, which is
an agency statement of general
applicability and future effect that the
agency intends to have the force and
effect of law. Excluding this material
enhances the clarity of the regulations,
and we make no change based on these
comments. Those portions of the
deleted sections that were substantive
rules, such as the requirement in former
§4.49 to review the complete history of
an injury, are contained elsewhere in
VA'’s regulations and need not be
repeated here.

One commenter suggested that the
sections concerning only muscle
injuries or diseases be moved to
immediately precede §4.73, ““Schedule
of ratings-muscle injuries.”

Although the commenter has a valid
point, previously, §84.40 through 4.73
dealt with various aspects of the
musculoskeletal system as a whole.
With this rulemaking we have begun the
process of addressing ‘“muscle injuries”
and “‘the orthopedic system’ separately.
We will address the orthopedic system
in a separate rulemaking and will
review the remaining introductory
sections in that rulemaking.

Proposed § 4.55(d) would have
limited the combined evaluation for
muscle groups acting on a single
unankylosed joint to the evaluation for
intermediate ankylosis of that joint. One
commenter pointed out that §4.71a,
diagnostic code (DC) 5256, provides two
evaluations for intermediate ankylosis
of the knee, and suggested that § 4.55(d)
specify which of those two evaluations
would be assigned under these
circumstances.

As the commenter noted, ankylosis of
a joint that is less severe than
unfavorable ankylosis is not always
expressed as ‘“intermediate ankylosis.”
For the sake of clarity, we have revised
§4.55(d) to require that the combined
evaluation of muscle groups acting upon
a single unankylosed joint must be
lower than the evaluation for
unfavorable ankylosis of that joint. This
is not a substantive change.

We proposed to state the principles of
combined ratings for muscle injuries in
§4.55. Proposed paragraph (e) states
that for compensable muscle group
injuries which are in the same
anatomical region but do not act on the
same joint, the evaluation for the most
severely injured muscle group will be
increased by one level and used as the
combined evaluation for the affected
muscle groups. A commenter suggested
removing proposed 8 4.55(e) because it

would provide a lower evaluation than
§4.55(d) would for an equally disabled
veteran.

The combined evaluation for muscle
injuries in the same anatomical region
and the combined evaluation for muscle
injuries affecting a single joint represent
assessments of two different types of
disability and are not directly
comparable. In both cases, however, the
intent of §4.55 is to assure that the
combined evaluation of muscle injuries
will not exceed the highest evaluation
that the schedule assigns for other types
of musculoskeletal or neurologic
disabilities affecting a single joint or
anatomical region. Proposed § 4.55(e)
was derived from former § 4.55(a) and
involves no substantive change from the
earlier provision, and we make no
change based on this comment.

Proposed § 4.56 provides guidelines
for evaluating certain muscle disabilities
and gives detailed descriptions of the
expected history and findings in muscle
injuries of various degrees of severity.
One commenter suggested that retaining
“evidence of unemployability because
of inability to keep up with work
requirements” in proposed § 4.56(d)
(3)(ii) and (4)(ii) under the “History and
complaints’ headings for moderately
severe and severe muscle disability is
inappropriate because evidence of
unemployability should entitle a
veteran to a total rating on an
extraschedular basis.

We agree that evidence of
unemployability is not an appropriate
criterion for less than total evaluations,
so we have revised §4.56 to delete the
references to unemployability.

Proposed 8§ 4.56(d)(3)(iii) required that
an entrance scar be large to qualify for
moderately severe muscle disability.
One commenter pointed out the
incongruity between requiring a large
entrance scar when a small, high
velocity missile will qualify for
moderately severe muscle disability
under proposed § 4.56(d)(3)(i) and
suggested that the word “‘large” be
repositioned so as to apply only to exit
scars.

We agree that there is an incongruity.
We have therefore changed
§4.56(d)(3)(iii) to require an entrance
scar without specifying its size.

One commenter stated that the
rearrangement of language in proposed
§4.56(d)(4)(i) in effect requires a more
serious injury than former §4.56(d) did
to qualify for severe muscle disability.

Since we did not intend to propose a
substantive change, we have revised the
wording in §4.56(d)(4)(i) to retain the
requirement of former § 4.56(d) with
only minor editorial changes for clarity.

One commenter stated that changing
the degree of impairment of function
required under “Objective findings” in
severe muscle disability (in proposed
§4.56(d)(4)(iii)) from “severe” to
“extreme” is a substantive change to a
more stringent requirement. The
commenter thought that “‘severe”
should be replaced with an objective
and quantifiable synonym for severe.

The use of “extreme” rather than
‘“‘severe” was inadvertent and not
intended to be a substantive change.
Section 4.56(d)(4) objectively defines
“severe” disability of muscles, and for
the sake of consistency, and to prevent
any misunderstanding about the extent
of functional impairment required, we
have changed “‘extreme” back to
‘'severe.”

One commenter feared that the
evaluation instructions for proposed DC
5325, ““Muscle injury, facial muscles,”
could easily be misinterpreted to require
cranial nerve injury for a compensable
rating for facial muscle injury. The
commenter suggested that the
instructions be changed back to the
instructions in former § 4.54: “Facial
muscles will be rated in accordance
with interference with the functions
supplied by the cranial nerves.” The
commenter also suggested an
appropriate cross-reference under DC
5325 to DC 7800, **Scars, disfiguring,
head, face or neck.”

We agree that the evaluation
instructions under proposed DC 5325
were ambiguous and have revised them
in response to the comment by directing
that functional impairment due to injury
to facial muscles be evaluated as
seventh (facial) cranial nerve
neuropathy (DC 8207), disfiguring scar
(DC 7800), etc.

Two commenters suggested that we
retain the footnote that refers to special
monthly compensation, which we
proposed to delete.

We agree and have reinstated a
footnote following the 50-percent
evaluation for DC 5317, muscle group
XVII, reminding the rater to refer to
§3.350(a)(3) to determine whether the
veteran may be entitled to special
monthly compensation. We are also
retaining the note at the beginning of
§4.73, referring to § 3.350, to clearly
remind rating specialists that there is
potential entitlement to special monthly
compensation when evaluating any
muscle injuries resulting in loss of use
of any extremity or of both buttocks.

One commenter stated that proposed
§4.73, DC’s 5327 and 5329, should
provide a one-year convalescent period
following cessation of treatment for
malignant growths of the muscles.
Another commenter pointed out that
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total ratings might be assigned under
those diagnostic codes after the
expiration of the six-month period at
which a VA examination is mandated,
and questioned how such cases will be
processed under the proposed rule.

We make no change based on the first
comment. Former §4.73, DC’s 5327 and
5329, provided a total rating that would
extend to six months after cessation of
treatment, when, in the absence of local
recurrence or metastasis, a rating was to
be made on residuals. As proposed,
these diagnostic codes would provide
that a total rating continue following
cessation of treatment with a VA
examination required after the
expiration of six months. In the absence
of local recurrence or metastasis, the
rating would be based on residual
impairment of function. However, the
total rating will continue as long as the
findings on examination warrant it.

The second commenter’s concern
appears to be whether medical
information justifying a convalescence
evaluation submitted months after the
event would require application of the
provisions of § 3.105(e). Since §3.105(e)
applies only to reductions in
‘‘compensation payments currently
being made,” it would not apply in
cases where a total evaluation is
assigned and reduced retroactively.

One commenter suggested that there
should be specific instructions for rating
muscle impairment associated with
muscle disease, such as multiple
sclerosis.

Some muscle diseases, such as muscle
neoplasms, are likely to produce
impairment similar to that produced by
muscle injuries. Disability resulting
from such diseases should be evaluated
under the provisions of §4.73, as
neoplasms are under DC 5327-5329.
Other muscle diseases, however,
produce impairment more similar to
that produced by neurological diseases
than that produced by muscle injuries.
Disability resulting from those muscle
diseases should be evaluated under
appropriate criteria in §4.124a.
Furthermore, nothing in §4.73
precludes evaluation of disability
resulting from a muscle disease if the
impairment is more similar to that
produced by muscle injuries. Therefore,
we make no change based on this
comment.

One commenter stated that “‘absence
of impairment of function” is an
objective finding and should, therefore,
be under ““‘Objective findings” in
§4.56(d)(1)(iii) rather than “Type of
injury” in 8§4.56(d)(1)(i).

We agree and have removed this
reference to impairment of function
from the “Type of injury’ subparagraph.

It is already included in the “Objective
findings” subparagraph.

One commenter stated that proposed
§4.55(c)(2) is a substantive change in
that it, unlike former 8 4.50, does not
provide a separate rating for the
extrinsic muscles of an ankylosed
shoulder where these muscles are less
than severely disabled.

We do not agree. Former §4.50 did
not authorize a rating for less-than-
severely disabled extrinsic muscles of
the shoulder girdle acting on an
ankylosed joint. Former §4.50 must be
read with former § 4.55(d). Read
together, they clearly limit the
assignment of a separate rating for
extrinsic muscles of the shoulder girdle
acting on an ankylosed joint to such
muscles at least severely disabled. The
provisions of proposed § 4.55(c) are
derived directly from former § 4.55 (b)
and (d), which stated that severe injury
to the extrinsic muscles of the shoulder
(groups | and 1) with ankylosis of the
shoulder may elevate the rating of the
shoulder to that for unfavorable
ankylosis of the joint. Thus, former
§4.50, when read with former §4.55 (b)
and (d), did not provide for a separate
rating for less-than-severely disabled
extrinsic muscles acting on an
ankylosed shoulder. The reorganization
of these instructions has helped clarify
these exceptions to the rule precluding
a separate rating for muscle groups
which act upon an ankylosed joint but
is nothing more than an editorial
change.

We have made several other
nonsubstantive, editorial changes to the
proposed rule based on our own review
of the proposed regulation.

We also corrected the proposed list of
the plantar group of intrinsic muscles of
the foot under Group X (DC 5310) by
adding “adductor hallucis’ (which was
inadvertently omitted in the proposed
rule), removing “opponens digiti V' (a
hand muscle), moving “‘dorsal
interossei”’ from the dorsal group (the
plantar and dorsal interossei are both
considered plantar muscles in standard
anatomy textbooks), and changing
“flexor hallucis’ to “flexor hallucis
brevis,” its more complete name, in
order to distinguish it from “‘flexor
hallucis longus,” a muscle in another
group. We added ““peroneus brevis’ and
“plantaris” to the proposed list of
posterior and lateral crural muscles and
muscles of the calf in Group XI (DC
5311) because they were not included in
the proposed rule, and standard
anatomy textbooks place them in this
group. We corrected the proposed list of
muscles in Group XlI (DC 5312) by
removing ‘‘flexor digitorum longus,”
which does not belong in this group,

and adding “‘extensor digitorum longus”
and “‘extensor hallucis longus.”

VA appreciates the comments
submitted in response to the proposed
rule, which is now adopted with the
amendments noted above.

The Secretary hereby certifies that
this regulatory amendment will not
have a significant economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612. This
amendment would not directly affect
any small entities. Only VA
beneficiaries could be directly affected.
Therefore, pursuant to 5 U.S.C. 605(b),
this amendment is exempt from the
initial and final flexibility analysis
requirements of sections 603 and 604.
This regulatory action has been
reviewed by the Office of Management
and Budget under Executive Order
12866.

The Catalog of Federal Domestic
Assistance numbers are 64.104 and
64.109.

List of Subjects in 38 CFR Part 4

Disability benefits, Individuals with
disabilities, Pensions, Veterans.

Approved: March 5, 1997.
Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set out in the
preamble, 38 CFR part 4, subpart B, is
amended as set forth below:

PART 4—SCHEDULE FOR RATING
DISABILITIES

1. The authority citation for part 4
continues to read as follows:

Authority: 38 U.S.C. 1155.
Subpart B—Disability Ratings

8§84.47—4.54 [Removed and reserved]

2. Sections 4.47 through 4.54 are
removed and reserved.

3. Section 4.55 is revised to read as
follows:

§4.55 Principles of combined ratings for
muscle injuries.

(a) A muscle injury rating will not be
combined with a peripheral nerve
paralysis rating of the same body part,
unless the injuries affect entirely
different functions.

(b) For rating purposes, the skeletal
muscles of the body are divided into 23
muscle groups in 5 anatomical regions:
6 muscle groups for the shoulder girdle
and arm (diagnostic codes 5301 through
5306); 3 muscle groups for the forearm
and hand (diagnostic codes 5307
through 5309); 3 muscle groups for the
foot and leg (diagnostic codes 5310
through 5312); 6 muscle groups for the
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pelvic girdle and thigh (diagnostic codes
5313 through 5318); and 5 muscle
groups for the torso and neck
(diagnostic codes 5319 through 5323).

(c) There will be no rating assigned
for muscle groups which act upon an
ankylosed joint, with the following
exceptions:

(1) In the case of an ankylosed knee,
if muscle group XIllI is disabled, it will
be rated, but at the next lower level than
that which would otherwise be
assigned.

(2) In the case of an ankylosed
shoulder, if muscle groups | and Il are
severely disabled, the evaluation of the
shoulder joint under diagnostic code
5200 will be elevated to the level for
unfavorable ankylosis, if not already
assigned, but the muscle groups
themselves will not be rated.

(d) The combined evaluation of
muscle groups acting upon a single
unankylosed joint must be lower than
the evaluation for unfavorable ankylosis
of that joint, except in the case of
muscle groups | and Il acting upon the
shoulder.

(e) For compensable muscle group
injuries which are in the same
anatomical region but do not act on the
same joint, the evaluation for the most
severely injured muscle group will be
increased by one level and used as the
combined evaluation for the affected
muscle groups.

(f) For muscle group injuries in
different anatomical regions which do
not act upon ankylosed joints, each
muscle group injury shall be separately
rated and the ratings combined under
the provisions of §4.25. (Authority: 38
U.S.C. 1155)

4. Section 4.56 is revised to read as
follows:

§4.56 Evaluation of muscle disabilities.

(a) An open comminuted fracture
with muscle or tendon damage will be
rated as a severe injury of the muscle
group involved unless, for locations
such as in the wrist or over the tibia,
evidence establishes that the muscle
damage is minimal.

(b) A through-and-through injury with
muscle damage shall be evaluated as no
less than a moderate injury for each
group of muscles damaged.

(c) For VA rating purposes, the
cardinal signs and symptoms of muscle
disability are loss of power, weakness,
lowered threshold of fatigue, fatigue-
pain, impairment of coordination and
uncertainty of movement.

(d) Under diagnostic codes 5301
through 5323, disabilities resulting from
muscle injuries shall be classified as

slight, moderate, moderately severe or
severe as follows:

(2) Slight disability of muscles.

(i) Type of injury. Simple wound of
muscle without debridement or
infection.

(ii) History and complaint. Service
department record of superficial wound
with brief treatment and return to duty.
Healing with good functional results. No
cardinal signs or symptoms of muscle
disability as defined in paragraph (c) of
this section.

(iii) Objective findings. Minimal scar.
No evidence of fascial defect, atrophy,
or impaired tonus. No impairment of
function or metallic fragments retained
in muscle tissue.

(2) Moderate disability of muscles.

(i) Type of injury. Through and
through or deep penetrating wound of
short track from a single bullet, small
shell or shrapnel fragment, without
explosive effect of high velocity missile,
residuals of debridement, or prolonged
infection.

(ii) History and complaint. Service
department record or other evidence of
in-service treatment for the wound.
Record of consistent complaint of one or
more of the cardinal signs and
symptoms of muscle disability as
defined in paragraph (c) of this section,
particularly lowered threshold of fatigue
after average use, affecting the particular
functions controlled by the injured
muscles.

(iii) Objective findings. Entrance and
(if present) exit scars, small or linear,
indicating short track of missile through
muscle tissue. Some loss of deep fascia
or muscle substance or impairment of
muscle tonus and loss of power or
lowered threshold of fatigue when
compared to the sound side.

(3) Moderately severe disability of
muscles.

(i) Type of injury. Through and
through or deep penetrating wound by
small high velocity missile or large low-
velocity missile, with debridement,
prolonged infection, or sloughing of soft
parts, and intermuscular scarring.

(ii) History and complaint. Service
department record or other evidence
showing hospitalization for a prolonged
period for treatment of wound. Record
of consistent complaint of cardinal signs
and symptoms of muscle disability as
defined in paragraph (c) of this section
and, if present, evidence of inability to
keep up with work requirements.

(iii) Objective findings. Entrance and
(if present) exit scars indicating track of
missile through one or more muscle
groups. Indications on palpation of loss
of deep fascia, muscle substance, or

normal firm resistance of muscles
compared with sound side. Tests of
strength and endurance compared with
sound side demonstrate positive
evidence of impairment.

(4) Severe disability of muscles.

(i) Type of injury. Through and
through or deep penetrating wound due
to high-velocity missile, or large or
multiple low velocity missiles, or with
shattering bone fracture or open
comminuted fracture with extensive
debridement, prolonged infection, or
sloughing of soft parts, intermuscular
binding and scarring.

(ii) History and complaint. Service
department record or other evidence
showing hospitalization for a prolonged
period for treatment of wound. Record
of consistent complaint of cardinal signs
and symptoms of muscle disability as
defined in paragraph (c) of this section,
worse than those shown for moderately
severe muscle injuries, and, if present,
evidence of inability to keep up with
work requirements.

(iii) Objective findings. Ragged,
depressed and adherent scars indicating
wide damage to muscle groups in
missile track. Palpation shows loss of
deep fascia or muscle substance, or soft
flabby muscles in wound area. Muscles
swell and harden abnormally in
contraction. Tests of strength,
endurance, or coordinated movements
compared with the corresponding
muscles of the uninjured side indicate
severe impairment of function. If
present, the following are also signs of
severe muscle disability:

(A) X-ray evidence of minute multiple
scattered foreign bodies indicating
intermuscular trauma and explosive
effect of the missile.

(B) Adhesion of scar to one of the long
bones, scapula, pelvic bones, sacrum or
vertebrae, with epithelial sealing over
the bone rather than true skin covering
in an area where bone is normally
protected by muscle.

(C) Diminished muscle excitability to
pulsed electrical current in
electrodiagnostic tests.

(D) Visible or measurable atrophy.

(E) Adaptive contraction of an
opposing group of muscles.

(F) Atrophy of muscle groups not in
the track of the missile, particularly of
the trapezius and serratus in wounds of
the shoulder girdle.

(G) Induration or atrophy of an entire
muscle following simple piercing by a
projectile.

(Authority: 38 U.S.C. 1155)
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5. Section 4.69 is revised to read as
follows:

84.69 Dominant hand.

Handedness for the purpose of a
dominant rating will be determined by
the evidence of record, or by testing on
VA examination. Only one hand shall
be considered dominant. The injured
hand, or the most severely injured hand,
of an ambidextrous individual will be
considered the dominant hand for rating
purposes.

(Authority: 38 U.S.C. 1155)

§4.72 [Removed and Reserved]

6. Section 4.72 is removed and
reserved.

7. Section 4.73 is revised to read as
follows:

8§4.73 Schedule of Ratings—Muscle
Injuries.

Note: When evaluating any claim involving
muscle injuries resulting in loss of use of any
extremity or loss of use of both buttocks
(diagnostic code 5317, Muscle Group XVII),
refer to § 3.350 of this chapter to determine
whether the veteran may be entitled to
special monthly compensation.

THE SHOULDER GIRDLE AND ARM

Rating

Non-
domi-
nant

Domi-
nant

5301 Group |. Function: Up-
ward rotation of scapula; ele-
vation of arm above shoul-
der level. Extrinsic muscles
of  shoulder girdle: (1)
Trapezius; 2) levator
scapulae; (3) serratus mag-
nus.

Severe
Moderately Severe .
Moderate ...

Slight

5302 Group Il. Function: De-
pression of arm from vertical
overhead to hanging at side
(1, 2); downward rotation of
scapula (3, 4); 1 and 2 act
with Group Il in forward and
backward swing of arm. Ex-
trinsic muscles of shoulder
girdle: (1) Pectoralis major Il
(costosternal); (2) latissimus
dorsi and teres major (teres
major, although technically
an intrinsic muscle, is in-
cluded with latissimus dorsi);
(3) pectoralis minor;, (4)
rhomboid.

Severe ...

Moderately Severe .
Moderate ...
Slight

5303 Group lll. Function: Ele-
vation and abduction of arm
to level of shoulder; act with
1 and 2 of Group Il in for-
ward and backward swing of
arm. Intrinsic muscles of
shoulder girdle: 1)
Pectoralis major | (clavicu-
lar); (2) deltoid.

30

10

40
30
20

30
20
20

THE SHOULDER GIRDLE AND ARM—Continued

THE FOREARM AND HAND

Rating Rating
: Non- - Non-
omt | dom: Somt | dom
nant nant
Severe 40 30 5309 Group IX. Function: The
Moderately Severe 30 20 forearm muscles act in
Moderate 20 20 strong grasping movements
Slight . 0 0 and are supplemented by
5304 Group IV. Function: the intrinsic muscles in deli-
Stabilization  of  shoulder cate manipulative  move-
against injury in  strong ments. Intrinsic musples of
movements, holding head of hand: Thenar eminence;
humerus in socket; abduc- short flexor, opponens, ab-
tion; outward rotation and in- thCtOk;' aﬂd ﬁdductor of
ward rotation of arm. Intrin- thumb; yp;)t enar " emi-
sic muscles of shoulder gir- nence, S dort b texor%
dle: (1) Supraspinatus; (2) opponens ana  abductor o
infraspinatus ~ and  teres little finger; 4 lumbricales; 4
minor; (3) subscapularis; (4) dorsal  and 3  palmar
coracobrachialis. interossei.
Severe 30 20 NOTE: The hand is so compact
Moderately Severe ... 20 20 @ structure that isolated
Moderate 10 10 muscle injuries are rare,
Slight 0 0 being nearly always com-
5305 gGroup v Function.' plicated with injuries of
Lo : bones, joints, tendons, etc.
E(leba?jwofsubri)::r:;)nso?s (slt)ab(ill?zr;gr Rate on limitation of motion,
of shoulder joint); flexion of minimum 10 percent.
elbow (1, 2, 3). Flexor mus-
cles of elbow: (1) Biceps; (2) THE FOOT AND LEG
brachialis; (3) brachioradialis.
Severe 40 30 Rating
Moderately Severe 30 20 -
Moderate 10 10 5310 Group X. Function: Movements of
Slight .o 0 0 forefoot and toes; propulsion thrust in
5306 Group VI. Function: Ex- walking. Intrinsic muscles of the foot:
tension of elbbw (long Head Plantar: (1) Flexor digitorum brevis; (2)
of triceps is stabilizer of abductor hallucis; (3) abductor digiti
shoulder joint).  Extensor minimi; (4) quadratus p'af?tae? (.5)
muscles of the elbow: )] lumbricales; (6) flexor hallucis brevis;
Triceps; (2) anconeus ' (7) adductor hallucis; (8) flexor digiti
Sepe’re v 40 30 minimi brevis; (9) dorsal and plantar
v interossei. Other important plantar
Moderately Severe 30 20 gyructures: Plantar aponeurosis, long
Moderate ... 10 10 plantar and calcaneonavicular ligament,
0 0 tendons of posterior tibial, peroneus
longus, and long flexors of great and lit-
THE FOREARM AND HAND tle toes.
SEVEIE vttt 30
Rating Moderately Severe 20
Moderate ..... 10
Domi- Non- Slght o 0
hant domi- Dorsal: (1) Extensor hallucis brevis; (2)
nant extensor digitorum brevis. Other impor-
L tant dorsal structures: cruciate, crural,
5307 _Group VI Function: deltoid, and other ligaments; tendons of
g
54'3?00/250;},;;;2 ;2,?7 5',?“9;;;2'/ long Iextensors of toes and peronei
muscles.
condyle of humerus: Flexors
Severe 20
of the carpus and long
N g Moderately Severe 10
flexors of fingers and thumb;
pronator. Mpderate ..... . 10
SEVEre ....ccoviviiiiiiiiieeis 40 30 Slight 0
Moderately Severe ... 30 20 NOTE: Minimum rating for through-and-
Moderate 10 10 through wounds of the foot—10.
Slight e 0 0 5311 Group Xl. Function: Propulsion,
5308 Group VII. Function: plantar flexion of foot (1); stabilization of
Extension of wrist, fingers, arch (2, 3); flexion of toes (4, 5); lexion
and thumb; abduction of of knee (6). Posterior and lateral crural
thumb.  Muscles  arising muscles, and muscles of the calf: (1)
mainly from external condyle Triceps surae (gastrocnemius and
of humerus: Extensors of soleus); (2) tibialis  posterior; (3)
carpus, fingers, and thumb; peroneus longus; (4) peroneus brevis;
supinator. (5) flexor hallucis longus; (6) flexor
SEVEIE ..o, 30 20  digitorum longus; (7) popliteus; (8)
Moderately Severe ... 20 20 plantaris.
Moderate 10 10 Severe 30
SHGNt oo 0 0 Moderately Severe 20
Moderate ... 10
Slight 0




30240 Federal Register

/ Vol. 62, No. 106 / Tuesday, June 3, 1997 / Rules and Regulations

THE FOOT AND LEG—Continued

Rating

5312 Group XIll. Function: Dorsiflexion
(1); extension of toes (2); stabilization
of arch (3). Anterior muscles of the leg:
(1) Tibialis anterior; (2) extensor
digitorum longus; (3) extensor hallucis
longus; (4) peroneus tertius.

Severe
Moderately Severe .
Moderate ...
Slight

30
20
10

THE PELVIC GIRDLE AND THIGH

Rating

5313 Group XllIl. Function: Extension of
hip and flexion of knee; outward and in-
ward rotation of flexed knee; acting with
rectus femoris and sartorius (see XIV,
1, 2) synchronizing simultaneous flexion
of hip and knee and extension of hip
and knee by belt-over-pulley action at
knee joint. Posterior thigh group, Ham-
string complex of 2-joint muscles: (1)
Biceps femoris; (2) semimembranosus;
(3) semitendinosus.

Severe
Moderately Severe .
Moderate ...
Slight

5314 Group XIV. Function: Extension of
knee (2, 3, 4, 5); simultaneous flexion
of hip and flexion of knee (1); tension of
fascia lata and iliotibial (Maissiat’s)
band, acting with XVII (1) in postural
support of body (6); acting with ham-
strings in synchronizing hip and knee
(1, 2). Anterior thigh group: (1) Sarto-
rius; (2) rectus femoris; (3) vastus
externus; (4) vastus intermedius; (5)
vastus internus; (6) tensor vaginae
femoris.

SEVEIE ...
Moderately Severe .
Moderate ...
Slight

5315 Group XV. Function: Adduction of
hip (1, 2, 3, 4); flexion of hip (1, 2);
flexion of knee (4). Mesial thigh group:
(1) Adductor longus; (2) adductor
brevis; (3) adductor magnus; (4) gracilis.

SEVEIE vttt
Moderately Severe .
Moderate
Slght e

5316 Group XVI. Function: Flexion of
hip (1, 2, 3). Pelvic girdle group 1: (1)
Psoas; (2) iliacus; (3) pectineus.

Severe
Moderately Severe .
Moderate ....
Slight

5317 Group XVII. Function: Extension of
hip (1); abduction of thigh; elevation of
opposite side of pelvis (2, 3); tension of
fascia lata and iliotibial (Maissiat's)
band, acting with XIV (6) in postural
support of body steadying pelvis upon
head of femur and condyles of femur
on tibia (1). Pelvic girdle group 2: (1)
Gluteus maximus; (2) gluteus medius;
(3) gluteus minimus.

Severe ...

Moderately Severe
Moderate
Slight o

40
30
10

o

40
30
10

30
20
10

40
30
10

o

*50
40
20

0

THE PELVIC GIRDLE AND THIGH—Continued

MISCELLANEOUS—Continued

Rating Rating
5318 Group XVIII. Function: Outward ro- 5325 Muscle injury, facial muscles.
tation of thigh and stabilization of hip Evaluate functional impairment as sev-
joint. Pelvic girdle group 3: (1) enth (facial) cranial nerve neuropathy
Pyriformis; (2) gemellus (superior or in- (diagnostic code 8207), disfiguring scar
ferior); (3) obturator (external or inter- (diagnostic code 7800), etc. Minimum, if
nal); (4) quadratus femoris. interfering to any extent with mastica-
Severe 30 tion—10.
Moderately Severe 20 5326 Muscle hernia, extensive. Without
Moderate .. 10 other injury to the muscle—10.
Slight .o 0 5327 Muscle, neoplasm of, malignant

*If bilateral, see §3.350(a)(3) of this chapter to de-
termine whether the veteran may be entitled to spe-

cial monthly compensation.

THE TORSO AND NECK

Rating
5319 Group XIX. Function: Support and
compression of abdominal wall and
lower thorax; flexion and lateral motions
of spine; synergists in strong downward
movements of arm (1). Muscles of the
abdominal wall: (1) Rectus abdominis;
(2) external oblique; (3) internal oblique;
(4) transversalis; (5) quadratus
lumborum.
Severe 50
Moderately Severe 30
Moderate .. 10
Slight ..... 0
5320 Group XX.
port of body; extension and lateral
movements of spine. Spinal muscles:
Sacrospinalis (erector spinae and its
prolongations in thoracic and cervical
regions).
Cervical and thoracic region:.
Severe 40
Moderately Severe 20
Moderate .. 10
Slight .. 0
Lumbar region:.
Severe 60
Moderately Severe 40
Moderate 20
Slight 0
5321 Group XXI. Function: Respiration.
Muscles of respiration: Thoracic muscle
group.
Severe or Moderately Severe ............ 20
Moderate .. 10
Slight 0
5322 Group XXII. Function: Rotary and
forward movements of the head; res-
piration; deglutition. Muscles of the front
of the neck: (Lateral, supra-, and
infrahyoid group.) (1) Trapezius | (cla-
vicular insertion); )
sternocleidomastoid; (3) the “hyoid”
muscles; (4) sternothyroid; (5) digastric.
Severe 30
Moderately Severe 20
Moderate 10
Slight 0
5323 Group XXIIl. Function: Movements
of the head; fixation of shoulder move-
ments. Muscles of the side and back of
the neck: Suboccipital; lateral vertebral
and anterior vertebral muscles.
Severe ... 30
Moderately Severe 20
Moderate .. 10
Slight 0
MISCELLANEOUS
Rating

5324 Diaphragm, rupture of, with hernia-
tion. Rate under diagnostic code 7346.

(excluding soft tissue sarcoma)—100.

NOTE: A rating of 100 percent shall con-
tinue beyond the cessation of any sur-
gery, radiation treatment,
antineoplastic chemotherapy or other
therapeutic procedures. Six months
after discontinuance of such treatment,
the appropriate disability rating shall
be determined by mandatory VA ex-
amination. Any change in evaluation
based upon that or any subsequent
examination shall be subject to the
provisions of §3.105(e) of this chapter.
If there has been no local recurrence
or metastasis, rate on residual impair-
ment of function.

5328 Muscle, neoplasm of, benign, post-
operative. Rate on impairment of func-
tion, i.e., limitation of motion, or scars,
diagnostic code 7805, etc.

5329 Sarcoma, soft tissue (of muscle,
fat, or fibrous connective tissue)—100.

NOTE: A rating of 100 percent shall con-
tinue beyond the cessation of any sur-
gery, radiation treatment,
antineoplastic chemotherapy or other
therapeutic procedures. Six months
after discontinuance of such treatment,
the appropriate disability rating shall
be determined by mandatory VA ex-
amination. Any change in evaluation
based upon that or any subsequent
examination shall be subject to the
provisions of §3.105(e) of this chapter.
If there has been no local recurrence
or metastasis, rate on residual impair-
ment of function.

(Authority: 38 U.S.C. 1155)

[FR Doc. 97-14350 Filed 6—2-97; 8:45 am]

BILLING CODE 8320-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-Al60

Guidelines for Furnishing Sensori-
neural Aids (i.e., Eyeglasses, Contact

Lenses, Hearing Aids)

AGENCY: Department of Veterans Affairs.

ACTION: Interim final rule.

SUMMARY: This document amends the
Department of Veterans Affairs (VA)

medical regulations to provide

guidelines for when VA will furnish
veterans with sensori-neural aids (i.e.,
eyeglasses, contact lenses, hearing aids).
These amendments are necessary to
implement a requirement imposed in
the recently enacted Veterans’ Health
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Care Eligibility Reform Act of 1996, Pub.
L. 104-262.

DATES: This interim final rule is
effective June 3, 1997. Comments must
be received on or before August 4, 1997.

ADDRESSES: Mail or hand deliver written
comments to: Director, Office of
Regulations Management (02D),
Department of Veterans Affairs, 810
Vermont Avenue, NW, Room 1154,
Washington, DC 20420. Comments
should indicate that they are submitted
in response to “RIN 2900-Al160.”” All
written comments received will be
available for public inspection at the
above address in the Office of
Regulations Management, Room 1158,
between the hours of 8:00 a.m. and 4:30
p-m., Monday through Friday (except
holidays).

FOR FURTHER INFORMATION CONTACT:
Frederick Downs, Jr., Chief Consultant,
Prosthetics and Sensory Aids Service
Strategic Healthcare Group (113),
Department of Veterans Affairs, 810
Vermont Avenue, NW., Washington, DC
20420, (202) 273-8515.

SUPPLEMENTARY INFORMATION: This
document amends the VA medical
regulations set forth at 38 CFR part 17.
It adds a new section to the regulations
to provide specific guidance on when
VA will furnish veterans with sensori-
neural aids (i.e., eyeglasses, contact
lenses, hearing aids).

Prior to the enactment of Public Law
104-262, VA’s authority to furnish
prosthetic devices and appliances to
veterans on an outpatient basis was very
limited. That law significantly
expanded VA's authority to furnish
such devices and appliances on an
outpatient basis. The new law provided
that VA could furnish needed prosthetic
devices and appliances to any veteran
otherwise receiving health-care services
from VA. The law further provided,
however, that VA could furnish needed
sensori-neural aids, a type of prosthetic
device, only in accordance with
guidelines promulgated by the
Secretary. This provision in the law
effectively authorizes VA to impose
limitations on the provision of those
sensori-neural aids.

This interim final rule provides that
VA will furnish needed sensori-neural
aids (i.e., eyeglasses, contact lenses,
hearing aids) to the following veterans:

(1) Those with a compensable service-
connected disability;

(2) Those who are former prisoners of
war;

(3) Those in receipt of benefits under
38 U.S.C. 1151;

(4) Those in receipt of increased
pension based on the need for regular

aid and attendance or by reason of being
permanently housebound;

(5) Those who have a visual or
hearing impairment that resulted from
the existence of another medical
condition for which the veteran is
receiving VA care, or which resulted
from treatment of that medical
condition;

(6) Those with a significant functional
or cognitive impairment evidenced by
deficiencies in the ability to perform
activities of daily living, but not
including routinely occurring visual or
hearing impairments; and

(7) Those visually or hearing impaired
so severely that the provision of sensori-
neural aids is necessary to permit active
participation in their own medical
treatment.

Examples of medical conditions
which could cause visual or hearing
impairments permitting VA to furnish
sensori-neural aids under paragraph (5)
include stroke, diabetes, multiple
sclerosis, vascular disease and geriatric
chronic illnesses, when they result in
visual or hearing impairment. Examples
of treatment of medical conditions
which could cause impairments
permitting the furnishing of devices
under that paragraph might include
treatment with ototoxic drugs, or
performance of surgery on the eye or
ear, such as cataract surgery.

Examples of significant functional or
cognitive impairment under paragraph
(6) are: one or more basic activities of
daily living impairment, cognitive
impairment as measured by a mental
status examination, and recurrent falls
with the contributing cause being visual
impairment.

An example of when VA might
furnish sensori-neural aids under
paragraph (7) to permit a patient to
participate in his or her own treatment
would be a geriatric patient with a
severe visual or hearing loss which,
combined with other age-related
infirmities, makes communication
extremely difficult or impossible absent
receipt of a sensori-neural aid. Another
example would be a blind veteran with
a hearing loss who needs a hearing aid
to participate in training at a VA Blind
Rehabilitation Center.

VA will provide sensori-neural aids to
the first four groups of veterans because
Congress determined in section 104 of
Public Law 104-262 that they have the
highest priority to receive VA health-
care benefits. VA also will provide
sensori-neural aids to the fifth, sixth and
seventh groups of veterans due to their
substantial needs.

This interim final rule also provides
that VA will furnish needed hearing
aids to those veterans who have service-

connected hearing disabilities rated O
percent if there is a service-connected
organic conductive, mixed, or sensory
hearing impairment, and loss of pure
tone hearing sensitivity in the low, mid,
or high-frequency range or a
combination of frequency ranges which
contribute to a loss of communication
ability; however, hearing aids are to be
provided only as needed for the service-
connected hearing condition. VA will
provide hearing aids to this group
because of their service-connected
hearing disability.

Section 103(a) of Public Law 104-262
provides that VA “may not furnish
sensori-neural aids other than in
accordance with guidelines which the
Secretary shall prescribe.” Section
103(b) of this law requires that the
guidelines be established on or before
November 8, 1996 (*‘(n)ot later than 30
days after the date of the enactment of
this Act.”). Under these circumstances,
the Secretary finds under 5 U.S.C. 553
(b) and (d) that prior notice-and-
comment and a 30-day delay of the
effective date are impractical,
unnecessary, and contrary to the public
interest, and that there is good cause for
dispensing with these procedures.

Because no notice of proposed
rulemaking was required in connection
with the adoption of this final rule, no
regulatory flexibility analysis is required
under the Regulatory Flexibility Act (5
U.S.C. 601-612). Even so, the Secretary
hereby certifies that these regulatory
amendments will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act
5 U.S.C. 601-612. These amendments
do not affect any small entities.

This regulatory action has been
reviewed by the Office of Management
and Budget under Executive Order
12866.

The Catalog of Federal Domestic
Assistance program number is 64.013.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Alcohol abuse, Alcoholism,
Claims, Day care, Dental health, Drug
abuse, Foreign relations, Government
contracts, Grant programs-health, Grant
programs-veterans, Health care, Health
facilities, Health professions, Health
records, Homeless, Medical and dental
schools, Medical devices, Medical
research, Mental health programs,
Nursing homes, Philippines, Reporting
and recordkeeping requirements,
Scholarships and fellowships, Travel
and transportation expenses, Veterans.
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Approved: December 23, 1996.
Jesse Brown,
Secretary of Veterans Affairs.

For the reasons set forth in the
preamble, 38 CFR part 17 is amended as
follows:

PART 17—MEDICAL

1. The authority citation for part 17
continues to read as follows:

Authority: 38 U.S.C. 501(a), 1721, unless
otherwise noted.

2. An undesignated center heading
and a new 817.149 are added to read as
follows:

Prosthetic, Sensory, and Rehabilitative
Aids

§17.149 Sensori-neural Aids.

(a) Notwithstanding any other
provision of this part, VA will furnish
needed sensori-neural aids (i.e.,
eyeglasses, contact lenses, hearing aids)
only to veterans otherwise receiving VA
care or services and only as provided in
this section.

(b) VA will furnish needed sensori-
neural aids (i.e., eyeglasses, contact
lenses, hearing aids) to the following
veterans:

(1) Those with a compensable service-
connected disability;

(2) Those who are former prisoners of
war;

(3) Those in receipt of benefits under
38 U.S.C. 1151;

(4) Those in receipt of increased
pension based on the need for regular
aid and attendance or by reason of being
permanently housebound;

(5) Those who have a visual or
hearing impairment that resulted from
the existence of another medical
condition for which the veteran is
receiving VA care, or which resulted
from treatment of that medical
condition;

(6) Those with a significant functional
or cognitive impairment evidenced by
deficiencies in activities of daily living,
but not including normally occurring
visual or hearing impairments; and

(7) Those visually or hearing impaired
so severely that the provision of sensori-
neural aids is necessary to permit active
participation in their own medical
treatment.

(c) VA will furnish needed hearing
aids to those veterans who have service-
connected hearing disabilities rated 0
percent if there is organic conductive,
mixed, or sensory hearing impairment,
and loss of pure tone hearing sensitivity
in the low, mid, or high-frequency range
or a combination of frequency ranges
which contribute to a loss of
communication ability; however,

hearing aids are to be provided only as
needed for the service-connected
hearing disability.

(Authority: 38 U.S.C. 1701(6)(A)(i))

3. The undesignated center heading
preceding §17.150 is removed.

[FR Doc. 97-14349 Filed 6—2-97; 8:45 am]
BILLING CODE 8320-01-U

POSTAL RATE COMMISSION

39 CFR Part 3001

[Docket No. RM97-1; Order No. 1176]
Rules of Practice and Procedure

AGENCY: Postal Rate Commission.
ACTION: Final rule.

SUMMARY: The Commission amends
Rule 54 of its rules of practice. When
the Postal Service files a request that
proposes to change rates or fees and, at
the same time, proposes to change
established cost attribution principles,
the amendment requires the Postal
Service to estimate the impact of its
proposed changes in rates or fees
separately from the impact of its
proposed changes in attribution
principles. The purpose of the
amendment is to give other participants
and the Commission adequate and
timely notice of the impact of the
proposals that it contains, in order to
facilitate evaluation of those proposals.
DATES: This rule will take effect on June
3, 1997.

FOR FURTHER INFORMATION CONTACT:
Stephen Sharfman, Legal Advisor, (202)
789-6820.

SUPPLEMENTARY INFORMATION: On
December 17, 1996, the Commission
issued its Notice of Proposed
Rulemaking (““NPR”) in this docket.
Order No. 1146, 61 FR 67760-67763,
December 24, 1996. The NPR proposed
to amend Rule 54(a) of the
Commission’s Rules of Practice [39 CFR
3001.54(a)] to require Postal Service rate
filings to include an alternate cost
presentation that estimates what the
impact of its proposed changes in rates
would be on attributable costs and cost
coverages if established cost attribution
principles were applied. The
amendment proposed in the NPR would
not require an alternate cost
presentation to show the impact of
minor changes in the procedures by
which attribution principles are
implemented. In response to the
comments received, the Commission
has modified the amendment proposed
in the NPR in one respect. Under final
amended Rule 54(a), the Postal Service’s

rate request would have to describe
proposed changes in the detailed
procedures by which attribution
principles are implemented, even
though such changes would not require
an alternate cost presentation.

l. Procedural History

Current Rule 54(a) requires the Postal
Service to include with its rate filings
enough information to “fully inform”
the Commission and the parties of the
“significance and impact” of the
proposed changes. The NPR observed
that the basic purpose of Rule 54 is to
require the Postal Service to accompany
its requests for changes in rates with the
threshold level of cost, volume, and
revenue information necessary to
support its direct case, so that its
request can be evaluated within the
tight deadline that the Act imposes.

The Commission concluded that to
satisfy Rule 54(a), the Postal Service’s
request must separately identify the
impact that its proposed changes in
rates and its proposed changes in
attribution principles would have on
cost coverages. It noted that in Docket
No. MC96-3, the Postal Service’s Rule
54 cost presentation did not satisfy this
objective. It estimated only the
combined effect on subclass attributable
costs and cost coverages of its proposed
changes in rates and its proposed
changes in attribution principles. It left
the task of distinguishing between these
effects to other parties and the
Commission.

In its NPR, the Commission observed
that it is not properly the parties’
burden to disentangle the effects of the
Postal Service’s proposed changes in
rates from the effects of its proposed
changes in attribution principles so that
they can separately evaluate these
aspects of the Postal Service’s proposals.
As the proponent of change, the Postal
Service has the burden of going forward,
and the burden of persuasion. See 5
U.S.C. 556(d), 39 U.S.C. 3622, 39 CFR
3001.53 and 3001.54. If the Postal
Service’s request confounds the effects
of its proposals to change rates and its
proposals to change cost attribution
principles, its request does not provide
timely and effective notice of the
significance of either.

The Commission noted that when a
Postal Service request combines
proposals to change rates with proposals
to change established cost attribution
principles, mailers and competitors are
not able to determine from the Postal
Service’s request how its proposed
changes in attribution principles would
affect their interests until they calculate
for themselves what cost coverages
would be at the Postal Service’s
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proposed rates, under established
attribution principles. The NPR noted
that for many potential participants in
Commission proceedings, performing
this elaborate set of calculations is a
formidable and time consuming task. It
can defeat, or seriously delay, their
ability to determine how the Postal
Service’s proposals would affect them,
and whether they should intervene to
support or oppose them.

Where a Postal Service rate request
proposes to simultaneously change rates
and attribution principles, amended
Rule 54(a) requires that the request
include an alternate attributable cost
presentation that calculates attributable
costs and cost coverages at the Postal
Service’s proposed rates according to
established attribution principles. This
ensures that the Commission and
potential participants will receive
timely and effective notice of the
separate impact of the Postal Service’s
proposed changes in rates and its
proposed changes in attribution
principles.

1. Comments on the Notice of Proposed
Rulemaking

The Commission received eleven sets
of comments on the amendment
proposed in the NPR. The American
Business Press (ABP), Dow Jones &
Company, Inc. (Dow Jones), the National
Association of Presort Mailers (NAPM),
and the National Federation of
Nonprofits (NFN), supported the
amendment as proposed. The American
Bankers Association (ABA), the Major
Mailers Association (MMA), McGraw-
Hill Companies, Inc. (McGraw-Hill), the
Newspaper Association of America
(NAA), United Parcel Service (UPS),
and the Officer of the Consumer
Advocate (OCA), proposed
strengthening the proposed amendment.
Only the Postal Service opposed it.

1. Adequacy of Notice

The bulk of the comments received
argue proposed Rule 54(a) is inadequate
to provide the notice they need of the
impact of the Postal Service’s proposals
on attributable costs and cost coverages.
They offer numerous proposals for
increasing the scope and the detail of
the information required in the alternate
attributable cost presentation required
by the proposed rule. Out of concern for
the burden on the Postal Service, the
alternate attributable cost presentation
required by the proposed rule is
unchanged in the final rule. The final
rule, however, incorporates a proposal
that Postal Service rate requests flag all
changes that it proposes in established
attribution procedures, including
implementation details that do not meet

the definition of “attribution
principles,” and therefore do not trigger
the alternate cost presentation
requirement.

As in proposed Rule 54(a), the
alternate cost presentation required by
the final rule applies to proposed
changes in *‘cost attribution principles,”
not to proposed changes in the detailed
mechanics by which those principles
are implemented. The final rule uses the
phrase “cost attribution principles” to
describe the baseline attribution
procedures that must be held constant
in the alternative cost presentation that
the amendment would require. “‘Cost
attribution principles” include theories
of cost causation (e.g., volume
variability, exclusivity), models of cost
causation (e.g., econometric models of
volume variability), the identity and
role of cost drivers (e.g., shape,
coverage), and the identity and role of
distribution keys (e.g., pieces, pound/
miles). ““Cost attribution principles’ are
not intended to encompass minor
adjustments to the mechanics of
implementing these principles if the
adjustments do not conflict with the
principles themselves. Nor are
attribution principles intended to
encompass data updates, apparent
errors in arithmetic, spreadsheet
mechanics, or documentation that do
not raise issues as to the theory or logic
by which costs are attributed to
subclasses.

UPS questions whether notice would
be adequate if the Postal Service is
excused from providing an alternate
cost presentation where it changes only
the mechanics by which established
attribution principles are implemented.
Notice of the effect of such changes is
necessary, it argues, because they could
substantially affect subclass attributable
costs and cost coverages. UPS
recognizes that the Commission’s
motive for narrowing the scope of the
rule in this way is to reduce the burden
of the alternate cost presentation
requirement on the Postal Service. It
argues that only corrections of apparent
arithmetic, documentation, or
presentation errors should be exempt
from the rule. If proposed changes in the
mechanics of implementation are
exempt, it contends, the Postal Service
would have too much discretion to
characterize its proposed attribution
changes as changes in the mechanics of
implementation rather than in
attribution principles. It therefore
suggests that the Commission adopt a
rule similar to the broader requirements
of Federal Energy Regulatory
Commission Rule §154.301 [18 CFR]
described in the NPR. Comments of UPS

in response to notice of proposed
rulemaking, January 30, 1997, at 2-3.

The OCA supports the NPR’s proposal
not to subject minor changes in the
mechanics by which attribution
principles are implemented to the
requirements of the rule. The OCA
argues, however, that the rule should
require Postal Service rate requests to
identify proposed changes in
implementation mechanics, in order to
make it easier to assess whether the
effects of such changes are
inconsequential. Comments of the
Office of the Consumer Advocate to the
Postal Rate Commission, January 31,
1997, at 24.

In the past, the Postal Service has
made continuous, evolutionary changes
in the mechanics by which attribution
principles are implemented that do not
rise to the level of changes in
“attribution principles’ as defined
above. It is the Commission’s
observation that over the past decade
such changes have rarely had a
substantial impact on the relative shares
of subclass attributable costs.
Accordingly, it appears that such
changes do not need to be included
within the scope of the rule to achieve
its purposes. In excluding such changes,
the Commission is assuming that they
will continue to have only
inconsequential effects on subclass
attributable costs and cost coverages, as
in the past. If past experience turns out
not to be representative of the future,
the Commission will make appropriate
amendments to the rule. The
Commission, however, agrees with the
OCA that the rule should require Postal
Service requests to identify all changes
that it proposes to make in the
mechanics of implementing attribution
principles to help parties and the
Commission assess whether their effects
are inconsequential. Since the Postal
Service typically makes only a few such
changes from one rate case to the next,
this rule should have a minor effect on
the Postal Service’s burden of preparing
rate requests. Accordingly, the language
of amended Rule 54(a) has been
modified to include this requirement.

McGraw-Hill makes a number of
proposals for strengthening the notice
required by proposed Rule 54(a). The
most significant of its proposals is that
alternate attributable cost presentations
show the impact of the Postal Service’s
proposed changes in attribution
principles, individually and
collectively. Comments of the McGraw-
Hill Companies, Inc., January 31, 1997,
at 3. Such a requirement can be found
in the rules of practice of other public
utility commissions. See, for example,
§200.2 of the Municipal Regulations for
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the Public Service Commission of the
District of Columbia [15 DCMR §200.2
(1991)] described in the NPR.

Such a rule would make it much
easier for the parties and the
Commission to evaluate the significance
of each proposed change if the impact
of each were separately estimated. In the
context of the Postal Service’s rate
filings, however, the Commission is
concerned that such a requirement
would impose too great a burden on the
Postal Service. The Postal Service’s
attributable cost presentations are more
complex and more detailed than those
required of most public utilities. The
Postal Service strenuously objects to the
burden involved in preparing a single
alternate cost presentation that shows
the collective effect of its proposed
changes in attribution principles. Postal
Service Comments at 2—6. If the Postal
Service had been required to prepare
attributable cost presentations for each
of its proposed changes in attribution
principles in the most recently filed rate
request (Docket No. MC97-2), such a
rule would have required ten separate
test year attributable cost presentations.
It would have had to separately show
the impact of its proposal to substitute
volume-variable for single-subclass
access costs, to substitute the Bradley
analysis of purchased highway
transportation cost variability for the
established analysis, to omit the
Alaskan Air adjustment, the Hawaiian
Air adjustment, non-volume variable
Special Delivery Messenger costs, non-
volume variable window service costs
for postal cards, the Vehicle Service
Drivers variability adjustment, volume
variable route time, special purpose
route adjustments, as well as the
collective impact of all of these
proposals. Although such notice would
be highly relevant and useful to those
evaluating these proposals, it might add
so significantly to the burden of
documenting the Postal Service’s rate
requests as to be impractical. For this
reason, McGraw-Hill’s proposal is not
adopted in the final rule.

MMA was concerned that proposed
Rule 54(a) did not specify the level of
documentation of the alternate cost
presentation that it would require. It
urged that the Rule specify that
supporting exhibits are required.
Comments of Major Mailers Association
on Notice of Proposed Rulemaking,
January 31, 1997, at 5. Proposed Rule
54(a) contemplated that the Postal
Service document its alternate cost
presentation at the same level of detail
that it documents its main attributable
cost presentation. The Commission
agrees with MMA that it would be
helpful to make the required level of

documentation explicit in the amended
Rule. Accordingly, amended Rule 54(a)
explicitly requires that an alternate
attributable cost presentation comply
with Rule 54(h), which prescribes the
level of detail that the Postal Service is
required to provide in its main
attributable cost presentation. The
amended Rule would provide parties
with detailed calculations of attributable
costs under established attribution
principles and under those proposed by
the Postal Service, both at the Postal
Service’s proposed rates and volumes.
This should help parties separately
assess the impact of proposed changes
to specific attribution principles.

McGraw-Hill proposes strengthening
the notice required by proposed Rule
54(a) in several other respects. It
proposes that the Rule makes it clear
that the alternate attributable cost
presentation include a base year as well
as a test year presentation. McGraw-Hill
Comments at 2. Because the amended
rule requires that an alternate
attributable cost presentation satisfy
Rule 54(h), it requires it to include base
year, interim year, and test year
calculations.

Similarly, McGraw-Hill proposes that
an alternate cost presentation be
required “whenever a cost element that
had previously been treated as either
wholly attributable or wholly non-
attributable is proposed to be treated as
attributable in part. * * *” |d. Ifa
proposed change fits the definition of a
change to an “attribution principle”
provided above, it will require an
alternate cost presentation, regardless of
the degree to which it alters the percent
attributability of a particular cost
component. For the same reason, an
alternate cost presentation would be
required ‘“whenever the Postal Service
proposes to implement any change in
cost attribution principles that had been
suggested by the Commission on a
prospective basis (but not fully litigated)
in a prior Commission proceeding[,]” as
McGraw-Hill recommends. Id. The
weight of precedent does not attach to
prospective recommendations by the
Commission, since they have not been
litigated. Because parties should have
an opportunity to litigate the validity of
such principles, they need notice of
their significance and impact.

McGraw-Hill also recommends that
an alternate cost presentation be
required “when a requested change in
rates or fees is based in part on a
significant change in data systems, or
methods of extrapolating from cost data
(particularly 10CS data). * * *” Id. The
Commission does not believe that it is
practical to require the Postal Service to
maintain different, parallel data

collection systems in order to maintain
consistency with prior attribution
procedures unless it is necessary to
preserve the ability to apply established
attribution principles. Whether changes
proposed by the Postal Service in
““methods of extrapolating from cost
data,” such as IOCS data, should come
within the scope of the rule depends
upon whether those proposed changes
imply changes to established theories or
assumptions about how costs are
caused. If such changes are essentially
mechanical, without theoretical
implications, obtaining information
about the impact of such changes is best
left to the normal discovery process.

McGraw-Hill also recommends that
an alternate cost presentation be
required “whenever the Postal Service
proposes to alter substantially its mail
processing cost treatment for time not
spent handling mail. * * * Id. Here,
too, if the proposed change in how mail
processing time is allocated implies a
change in an established theory or
assumption about how costs are caused,
its effects should be reflected in an
alternate cost presentation. If the
proposed change is essentially
mechanical, without theoretical
implications, obtaining information
about its impact is best left to the
normal discovery process.

The Postal Service notes that the
purpose of proposed Rule 54(a) is to
“provide parties and the Commission
with enough information from the
outset of a proceeding to evaluate the
significance and impact of the Postal
Service’s proposals,” Postal Service
Comments at 12, citing page 3 of the
NPR. It argues that the alternate cost
presentation contemplated by proposed
Rule 54(a) is not needed to accomplish
this purpose. In its view, it is the
Commission’s or the intervenors’
burden to determine how the Postal
Service’s attribution procedures differ
from established attribution principles,
and to assess the impact those
differences have on subclass attributable
costs and cost coverages at the Postal
Service’s proposed rates. Postal Service
Comments at 10-12. It contends that
adequate notice of the impact of its
proposed departures from Commission-
approved attribution procedures can be
obtained by ‘““simple ratios derived from
a comparison of past base years under
the Postal Service’s and the
Commission’s methodology. * * *” Id.
at 10-11. Attachments A through C to
the Postal Service’s Comments on the
NPR are spreadsheets that calculate
such ratios for FY 1993, the base year
in R94-1. Attachment D to the Postal
Service’s Comments attempts to
approximate the Commission’s subclass
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attributable costs for the test year in
Docket No. MC96-3 by multiplying the
Postal Service’s subclass attributable
costs for the test year in Docket No.
MC96-3 by the percentage difference
between the Postal Service’s FY 1993
subclass attributable costs and the
Commission’s FY 1993 subclass
attributable costs.

Attachment D then compares this
approximation with fully modeled
subclass attributable costs using
Commission-approved costing
principles (a preliminary set of
attributable costs provided by the
Commission in Library Reference PRC—
LR-2 in MC96-3). The Postal Service
characterizes the error produced in this
instance by its ratioing technique as
ranging from —3.03 percent for parcel
post to +2.36 percent for Express Mail.
The Postal Service contends, without
further analysis, that this “firmly
establishe[s]” the “‘adequacy” of its
ratioing technique to provide the
required notice in future dockets. Postal
Service Comments at 12.

After filing its Comments on the NPR,
the Postal Service filed a request for
changes in rates in Docket No. MC97—
2. As in MC96-3, its request proposed
changes in rates and changes in cost
attribution principles, and estimated
only their combined effect on
attributable costs and cost coverages. As
in MC96-3, the Commission ordered the
Postal Service to separately show the
effects of its proposed changes in rates
and its proposed changes in attribution
principles on cost coverages, so that the
Commission and the parties could
evaluate them separately. See Order No.
1165, March 12, 1997. In MC96-3, the
Postal Service declined to calculate
fully modeled costs using established
attribution principles. In MC97-2, as a
substitute for fully modeled costs, it
offered approximations based on ratios
of Postal Service and Commission
attributable costs in the MC96-3 base
year. It relied on Attachment D to its
Comments on the NPR as having
demonstrated that ratioing will
accurately approximate what fully
modeled test year attributable costs
would be in any docket if they were
calculated by established attribution
principles. See Response of USPS to
Order No. 1165, March 24, 1997, at 1,
citing LR-PCR-52.

In MC97-2, the Commission rejected
the Postal Service’s offer to provide
ratio-based approximations in lieu of
fully modeled attributable costs using
established attribution principles. It
observed that the Postal Service had
provided no statistical or analytical
basis for concluding what set of
approximation errors would result from

a future application of its ratioing
technique involving other base and test
periods. The Commission noted that the
approximation errors produced by the
use of ratios in Attachment D actually
range from —25.58 percent to +2.36
percent for the various subclasses, and
that the Postal Service, with one
exception, offered no explanation for
the magnitude of these errors. Order No.
1169, April 14, 1997, at 3—4.

In responding to the Postal Service’s
offer of provided ratio-based
approximations, the Commission
focused on how ratioing measures the
impact of proposed changes in
attribution principles on percentage
points of cost coverage—the traditional
measure of impact in Commission
proceedings. It examined the seven
subclasses most affected by the Postal
Services proposed changes in
attribution principles. Under realistic
assumptions, it concluded, ratio-based
approximations for a majority of those
subclasses have a predictive uncertainty
that is at least 50 percent as large as the
impact of the Postal Service’s proposed
changes in attribution principles. Id. at
4—7. The Commission concluded that
where uncertainty surrounding an
approximated cost coverage is more
than half as large as the effect of
proposed changes in attribution
principles itself, ratioing substantially
obscures the effect of which notice is
required. Id. at 7.

In Order No. 1169, the Commission
discussed possible reasons that ratioing
appears to yield inaccurate results for so
many subclasses. It noted that because
attribution analysis focuses on cost
behavior at the segment and component
level, analysis of the effect of applying
different attribution principles tends to
be more reliable, and is more verifiable,
if it is built up by segments and
components, rather than arrived at by
gross ratioing. Id.

The Postal Service characterizes its
ratioing technique as “‘simple’” and
“straightforward,” yet the Postal Service
recognizes that various ad hoc
adjustments are needed if key
assumptions underlying ratioing are to
hold. For ratioing to be useful, the
differences between the attribution
principles used by the Postal Service
and the Commission in the base period
must remain unchanged in the test
period. The Postal Service recognized
that ratios of Postal Service to
Commission attributable costs in the
R94-1 base year would not yield a
useful approximation of Commission-
approved MC96-3 test year attributable
costs, because the Postal Service applied
different attribution principles in
MC96-3 than in R94-1. For that reason,

Attachment D bases ratios on the Postal
Service’s FY 1993 CRA, rather than its
R94-1 bhase year attributable costs.

The Postal Service also appears to
recognize that the base period that it
used in Attachment D (its FY 1993 CRA)
should have been further adjusted to
reflect subsequent corrections in the
editing of second-class IOCS tallies, in
order to make its base period attribution
procedures consistent with the
Commission’s FY 1993 base year
procedures in all respects other than in
attribution principles. See Attachment D
to Postal Service Comments, note 4. The
Postal Service also recognizes that a
detailed adjustment to the
Commission’s R94—1 base year
attributable costs is required to adjust
costs associated with Alaskan Air
Bypass mail if base period ratios are to
approximate the Commission’s test year
attributable costs for some subclasses.
See Docket No. MC96-3, LR-SSR-122,
at 9-10.

In Order No. 1169, the Commission
discusses other assumptions underlying
ratioing, some of which appear not to
hold in the base and test periods used
in Attachment D, and which appear to
contribute to the substantial
approximation errors that it yields for
some subclasses. See Order No. 1169 at
7-8 and Attachment 2. The Commission
observed that whether key assumptions
underlying ratioing have been met is
difficult to verify because the Postal
Service did not provide the detailed
analysis reflected in the cost model. I1d.
at 8.

The Postal Service has not provided a
statistical or analytical basis for
concluding that ratioing will accurately,
reliably, and verifiably predict how
subclass attributable costs and cost
coverages in a test year would look if
established attribution principles were
applied. Therefore, ratio-derived
approximations of subclass attributable
costs will not be considered adequate
notice of the impact of its proposed
changes in attribution principles under
final Rule 54(a).

2. Definition of Baseline

Proposed Rule 54(a) makes the set of
attribution principles that the
Commission applied in its most recent
general rate proceeding in which its
recommended rates were adopted the
baseline from which changes in
attribution principles would be
determined. The Commission believes
that this set of attribution principles
constitutes an appropriate baseline
because it has been fully litigated,
provides the cost basis for current rates,
defines the status quo, and has the
weight of precedent. Order No. 1146 at
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10-11 [61 FR at 67762]. The OCA
proposes that amended Rule 54(a)
identify a particular set of appendices or
workpapers of a specific Commission
opinion as containing the established
set of attribution principles, in order to
reduce disputes as to what attribution
principles are “‘established.” It
recognizes that this aspect of the Rule
would have to be amended periodically
as the Commission adopts changes in
attribution principles. OCA Comments
at 27-28.

NAA notes that if proposed Rule 54(a)
were applied today, its language would
refer to Docket No. R94-1, the most
recent general rate case. It points out
that in that docket there was an initial
Recommended Decision followed by a
Further Recommended Decision on
reconsideration that corrected some
inconsequential technical errors in the
Commission’s attributable cost
calculations. It notes that there is no
ambiguity as to which of those
recommended decisions incorporates
established attribution principles, since
the Governors adopted the rates in the
Further Recommended Decision on
reconsideration. It anticipates a future
situation in which a recommended
decision on reconsideration is not
accepted by the Governors. In that
instance, it advises, the Commission
should indicate which of its
recommended decisions incorporates
established attribution principles. NAA
Comments at 3—4.

The language of amended Rule 54(a)
clearly indicates that the baseline set of
attribution principles is the set used in
the Commission recommended decision
that forms the basis for the rates adopted
by the Governors. Even where there is
more than one recommended decision
in a docket, it will be clear which
decision provides the basis for the rates
adopted by the Governors. It is worth
noting that as the Commission defines
“attribution principles” in this docket,
there is no difference between the
Commission’s initial recommended
decision and its recommended decision
on reconsideration in R94-1. The
Opinion and Further Recommended
Decision in R94-1 made trivial
corrections to the mechanics by which
attribution principles were
implemented, but it did not change the
attribution principles applied in the
initial Recommended Decision.

The Commission believes that it
would be cumbersome to try to specify
in the rule a particular portion of the
documentation of a particular
recommended decision as containing
the established set of attribution
principles, because of the lag that would
be involved in amending that portion of

the rule when the need arises.
Ambiguity is not likely to be a serious
problem with respect to a Commission
recommended decision in an omnibus
rate proceeding. Findings and
conclusions in such proceedings are
usually intended to be definitive and
have general applicability. Ambiguity is
more likely to arise if a proposal to
change an attribution principle were
accepted in a more limited proceeding
between general rate cases. The set of
attribution principles used in the most
recent general rate proceeding would
remain the baseline for purposes of Rule
54(a), but the Commission would be
receptive to a request for a waiver of
Rule 54(a) with respect to changes in
attribution principles adopted in
interim cases.

The Postal Service comments that it
would be difficult to apply proposed
Rule 54(a) if the Commission were to
treat as established precedent
attribution methods that ““have never
been lawfully established on the
record.” It asserts that the Commission’s
single subclass stop method for
attributing city delivery carrier access
time has not been lawfully established
on the record. It contends that ““the
Commission’s many single-subclass
costing variants’ have not been
defended by a witness on the record, as
required by the MOAA decision. Postal
Service Comments at 16. It argues that
the single subclass stop method does
not fall within the proposed rule
because it is not among the methods
that were “‘arrived at following litigation
during that or prior Commission
proceedings and have survived any
appellate review that might have been
conducted under 39 U.S.C. §3628.”
Postal Service Comments at 17, quoting
Order No. 1146 at 11.

It is difficult to understand the Postal
Service’s continuing preoccupation with
an approach to attributing carrier access
time that the Commission has
abandoned ever since the remanded
phase of Docket No. R90-1. That
approach is irrelevant to amended Rule
54(a) because the Commission did not
apply it in the most recent general rate
proceeding. As the Postal Service is well
aware, and as the Commission has
previously summarized in its Opinion
and Further Recommended Decision in
R94-1, the Commission applied a two-
step approach to analyzing access cost
causation in R87-1 and in the initial
phase of R90-1. Step 1 attributed access
costs to a subclass that were incurred to
access a delivery point to deliver mail
only of that subclass, on the theory that
a subclass is responsible for costs that
are incurred exclusively for its benefit.
Step 2 attempted to identify and

attribute the volume variable portion of
remaining access costs. As the Postal
Service’s own witnesses have freely
conceded, Step 1 unambiguously and
validly traces causation of access costs
to the responsible subclass, independent
of any attempt to attribute remaining
access costs in Step 2. See, e.g., Docket
No. R90-1 (Remand), Tr. 2/805-06
(Postal Service witness Panzar). The
Commission’s attribution of single
subclass access costs consists only of
Step 1. Step 1 was proposed, explained,
and defended on the record by witness
Chown in R87-1, by witness Sowell in
the remanded phase of R90-1, and by
witness Kolbe in R94-1. See discussion
in the Commission’s Opinion and
Further Recommended Decision in
Docket No. R94-1, paras. 221-245; NAA
Comments at 2. The attribution
principle applied in Step 1 has not
varied since it was first applied in R87—-
1.

In R87-1 and the initial phase of R90—
1, the Commission first applied Step 1,
but then tried different ways of
performing Step 2. It is the record basis
for combining Step 1 with Step 2 that
was challenged in the MOAA case and
addressed by the MOAA Court. In
remanding Docket No. R90-1 to the
Commission, the MOAA Court referred
to the “Commission’s new double-
barreled approach” and its *‘overlap
theory” as having been developed off
the record. Mail Order Association of
America v. USPS, 2 F.3d 408 (D.C. Cir.
1993) at 427, 429. The Commission
abandoned its ‘““double barreled
approach” and its “‘overlap theory’ in
the remanded phase of R90-1 and has
never again applied it. It applied only
Step 1 in the remanded phase of R90—-
1, and in R94-1, after it was proposed,
explained, and defended by witnesses
on the record in each. No appeal was
taken from either of these Commission
recommended decisions. Step 1,
therefore, has been fully litigated on the
record. For these reasons, amended Rule
54(a) clearly encompasses the single
subclass criterion that the Commission
has consistently used to attribute access
costs since R87-1.

3. Burden

In its Comments on the NPR, the
Postal Service asserts that preparing the
alternative cost presentation required by
Rule 54(a) would take between 10 and
15 person-days. It observes that it takes
at least six months to prepare the
documentation required for an omnibus
rate filing. It states that although this
“may not seem overwhelming, adding
this to the already lengthy and time-
consuming period of pre-filing case
preparation would be onerous.” Postal
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Service Comments at 8. It suggests that
adding further to this lead time might
““encroach on the prerogatives of postal
management to control the timing of
rate requests. . . .”” Id. at 5. The Postal
Service suggests that a way to mitigate
the burden of proposed Rule 54(a)
would be to allow it to delay the
alternate cost presentation required
until 25 days after the filing of its
request, which would shift the workload
to a time “‘characterized by relatively
low discovery requests. .. .” Id. at 13.
MMA, McGraw-Hill, NAPM, and NFN
argue that requiring each intervenor to
estimate the impact on attributable costs
and cost coverages of the Postal
Service’s proposed changes to
established attribution principles is
unreasonable, considering the vast
inequality of resources and expertise
between the Postal Service and most
intervenors in the area of postal cost
analysis. MMA Comments at 2,
McGraw-Hill Comments at 2, NAPM
Comments at 1, NFN Comments at 1.
Where the Postal Service estimates that
preparing the alternate cost presentation
required by Rule 54(a) would require 10
to 15 man-days, MMA cites the
testimony of its witness Bentley in
MC96-3 that he would need six months
and $150,000 to prepare such a
presentation, despite his background in
postal cost analysis. MMA Comments at
2. Such an expensive undertaking
would be beyond the means of many of
the participants in Commission
proceedings, such as those represented
by the National Federation of
Nonprofits. NFN Comments at 1. Such
a time consuming undertaking would be
of little value even for intervenors who
could afford it, since, in a typical rate
proceeding, it would not be completed
until after intevenors’ cases were due.
On balance, burden considerations
tend to support, rather than oppose
adoption of proposed Rule 54(a).
Estimating the impact of its proposed
rates on costs according to the
attribution principles that the
Commission applies imposes only a
modest burden on the Postal Service. It
has unlimited access to the relevant
data, a large technical staff with the
specialized background required to
develop a comprehensive estimate of
Postal Service attributable costs, and has
previously demonstrated its ability to
accurately attribute costs according to
established principles. The 10 to 15
person days to which the Postal Service
refers appears to be an estimate of the
effort that preparing an alternate cost
presentation would initially require.
Once its data processing programs were
set up to regularly produce alternate
cost presentations, it is likely that the 10

to 15 person days of effort would be
greatly reduced. For these reasons,
complying with amended Rule 54(a)
should add only marginally to the lead
time required to prepare rate filings. It
should be noted, however, that the need
to accompany a rate filing with a large
amount of detailed information, as Rule
54 requires, is largely a function of the
short time allowed the Commission and
the parties to process that information.
The ten-month deadline under which
the Commission and the parties labor is
unprecedented in regulatory practice for
filings of the inherent size and
complexity of omnibus postal rate
filings. See, e.g., remarks in Docket No.
MC95-1 at Tr. 1/59-60. The burden on
the Commission of processing omnibus
postal rate cases within a ten-month
period is comparable to the burden on
the Postal Service of preparing omnibus
rate filings, considering the disparity of
resources available. The deciding factor,
therefore, should be the burden on the
parties.

The comments received confirm the
Commission’s observation in Order No.
1146 at 3 [61 FR 67760], that

[w]hen a Postal Service request combines
proposals to change rates with proposals to
change established cost attribution
principles, mailers and competitors are not
able to determine from the Postal Service’s
request how its proposed changes in
attribution principles would affect their
interests until they calculate for themselves
what cost coverages would be at the Postal
Service’s proposed rates, under established
attribution principles. For many potential
participants in our hearings, performing this
elaborate set of calculations is a formidable
and time consuming task. It can defeat, or
seriously delay, their ability to determine
how the Postal Service’s proposals would
affect them, and whether they should
intervene to support or oppose them.

The need for this information at the
outset of the proceeding is clear, and the
burden of preparing an alternate cost
presentation of the kind required by
proposed Rule 54(a) is vastly greater on
many of the intervenors than on the
Postal Service. While delaying the
alternate cost presentation required by
the proposed rule by 25 days would
marginally ease the Postal Service’s
burden of preparing rate filings, it
would substantially reduce the value of
the notice it would provide, since a
large proportion of the time available to
the parties for discovery and
preparation of their cases would have
expired.

4. Due Process

Many of the comments responding to
the NPR assert that the rights of
intervenors in postal rate proceedings to
due process are violated if the Postal

Service fails to inform them of the
impact of its proposed changes in cost
attribution principles on attributable
costs and cost coverages. Dow Jones
Comments at 1, ABP Comments at 5,
MMA Comments at 1, McGraw-Hill
Comments at 1-2, NAPM Comments at
1, OCA Comments at 4. The Postal
Service argues that requiring it to
provide this information violates its
rights to due process, if it requires
estimating what the impact of its
proposed rates would be using
attribution principles it does not
espouse. Postal Service Comments at
14-20. The Postal Service contends that
comments that the Commission made in
Docket No. RM83-2 confirm that its due
process rights could be violated by such
a requirement. Id. at 15. Because of key
differences in the context of the
proposals made in RM83-2 and
proposed Rule 54(a), and key
differences in the substance of those
proposals, the due process concerns that
the Commission expressed in
connection with the RM83-2 proposals
are avoided by amended Rule 54(a).

In RM83-2, the United Parcel Service
(UPS) proposed to require Postal Service
rate requests to provide an alternate
attributable cost presentation that
replicated the attribution procedures
most recently applied by the
Commission. UPS argued that the
alternate cost presentation should be as
detailed and as comprehensive as the
Postal Service’s main attributable cost
presentation, integrating proposed and
alternate base year cost segment
attributions, working through all ripple
effects, and rolling them forward to the
test year.

The Commission did not adopt the
UPS proposal. RM83-2 was instituted
fourteen years ago when basic
approaches to postal cost data collection
and analysis were still unresolved.
Extensive changes were being made to
the In Office Cost System which
provides the basic data for attributing
mail processing costs, and the basic data
collection systems underlying current
transportation and delivery cost
attributions were not yet in place. Basic
issues in attribution theory were still
unresolved. Whether a third tier of costs
(“‘assignable costs’) should continue to
be analyzed for causation, and whether
it should include “‘service related costs”
was still unresolved, how to treat
specific fixed costs and peak load costs
were still being vigorously litigated; and
the Postal Service’s analysis of
transportation and delivery costs had
been rapidly evolving from one rate case
to the next.

Because of the widespread changes
being made to postal cost data collection
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and analysis, the Commission was
concerned that unforeseen problems
could arise if the Postal Service were
required to apply all of the detailed base
year and test year attribution procedures
used by the Commission in R80-1 to
new data and circumstances in
subsequent cases. If the Postal Service
were required to speculate as to what
solutions the Commission might have
applied to unforeseen attribution issues,
and were required to affirm such
speculations under oath, it appeared to
the Commission that there was a
significant risk that the Postal Service
might have to adopt a litigating position
with which it did not agree, in violation
of its right to due process. Order No.
478, January 21, 1983, at 6-7. The
Commission did not adopt the UPS
proposal, primarily to avoid this
potential infringement on the Postal
Service’s right to determine its own
litigating positions.

In RM83-2, the Commission proposed
that the Postal Service’s rate requests
include alternative cost presentations
for individual cost segments that were
consistent with Commission-
recommended procedures. The
Commission believed that limiting the
alternate cost presentation to individual
cost segments would make this task
sufficiently simple and straightforward
to avoid due process problems that
might be presented by the broader UPS
proposal. In preparing supplemental
cost segment presentations, the
Commission assumed that the Postal
Service would be able to apply the same
method, and employ the same
judgments that the Commission had
outlined in its most recent
recommended decision. Therefore, it
was the Commission’s view that under
its more limited proposal, the Postal
Service would not be required to
exercise a significant degree of
discretionary judgment. Id.

The Commission ultimately decided
not to adopt the alternate cost
presentation requirement that it initially
proposed in RM83-2. It found some
merit in the Postal Service’s contention
that reconstructing detailed attributable
cost presentations consistent with those
used in prior rate cases, even ones
limited to individual cost segments,
would be difficult, given the extensive
changes taking place in the collection,
editing, and analysis of postal cost data.
In Docket No. RM83-6, which was
instituted to examine this issue, the
Postal Service provided plausible
examples of how changes in the way
cost data had been collected since the
completion of R80-1 made it
impractical to attempt a detailed
reconstruction either of Commission-

approved attribution procedures or its
own proposed attribution procedures in
that case. The Postal Service asserted
that costs could not be attributed
according to either its or the
Commission’s R80—1 procedures unless
obsolete data collection forms and
systems were reconstructed, at a cost
that it estimated to be from $60 to $120
million. See Prepared Testimony of
Postal Service witnesses Alenier and
Alepa, filed February 22, 1983, in
Docket No. RM86-3.

Circumstances have changed since
RM83-2. The Postal Service has not
materially changed its systems for
collecting basic mail processing,
transportation, and delivery cost data
since R90-1. Although refinements have
been made since then, they have not
affected the ability of the Postal Service
or the Commission to apply established
attribution principles, as they have been
defined in this docket. Similarly, the
basic approaches taken by the Postal
Service and the Commission to
analyzing cost responsibility for mail
processing, transportation, and delivery
costs have remained unchanged since
R90-1, with rare exceptions.

Because the collection and analysis of
cost data has matured and stabilized
since R83-2, it is less likely that the
Postal Service will encounter
unforeseen problems implementing
established attribution principles, and
less likely that it will need to speculate
as to what procedures the Commission
would have used to solve them.
Accordingly, there is little risk that
requiring the Postal Service to provide
an alternate cost presentation consistent
with established attribution principles
would infringe on its right to due
process.

Differences in substance between
amended Rule 54(a) and the proposals
considered in RM83-2 provide an even
more important reason why amended
Rule 54(a) will not require the Postal
Service to adopt a litigation position
with which it does not agree. The Postal
Service understood the proposals in
RM83-2 to require it to apply
procedures that were identical in every
detail with the procedures used by the
Commission to attribute costs in the
previous rate case, either overall, or for
individual segments. The Postal Service
assumed that an approved attribution
method applied in a prior rate case
could not be considered to have been
applied in a subsequent rate case unless
the process began with identical data
collection forms, used identically
labeled cost accounts and subaccounts,
and used identical mathematical
formulae at every step of every
calculation. See, e.g., Docket No. RM83—

2, Initial Comments of USPS on the
Notice of Inquiry, December 16, 1982, at
5, 10.

Proposed Rule 54(a) does not require
alternate attributable cost presentations
to be identical in every detail with the
attribution procedures used by the
Commission in the most recent general
rate case. It requires that an alternate
cost presentation show the impact of
applying established attribution
principles. Attribution principles refer
to a theories of cost causation (e.g.,
volume variability, exclusivity), models
of cost causation (e.g., econometric
models of volume variability), the
identity and role of cost drivers (e.g.,
shape, coverage), and the identity and
role of distribution keys (e.g., pieces,
pound/miles). Attribution principles are
not intended to encompass the detailed
mechanics by which they are
implemented, as long as they are not
inconsistent with the principle itself.
See Order No. 1146 at 4 [61 FR at
67761].

In RM83-2 the Postal Service
assumed that the attribution procedures
with which the Commission was
concerned were inseparable from the
details of data collection. See Docket
No. RM83-2, Initial Comments of USPS
at 10. This assumption cannot be validly
applied to alternate cost presentations
under amended Rule 54(a). Under the
amended rule, the Postal Service will
not have to follow the detailed
mechanics by which the Commission
implemented attribution principles in
the previous general rate case because
refinements in such things as data
collection systems, cost account
organization, and roll forward
techniques will generally not conflict
with the basic logic of cost causation by
which a given cost component is
associated with subclasses of mail.

The Postal Service might perceive a
need to alter the detailed procedures by
which the Commission implemented a
particular attribution principle in the
most recent general rate case to
accommodate new data or changed
circumstances. If it does, the Postal
Service might be asked by a Presiding
Officers Information Request to explain
why it believes there is such a need, and
why it chose one solution over another.
But its good faith judgments as to any
needed innovations in detailed
implementation procedures would not
be considered in violation of amended
Rule 54(a). However, if the Postal
Service perceived a need to alter an
established attribution principle (i.e.,
established causation theory, model,
cost driver, or distribution key), to
accommodate new data or changed
circumstances, it should explain the
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need for such a change in a request for
a waiver of Rule 54(a) with respect to
that principle.

There is a final distinction between
the proposals made in RM83-2 and
amended Rule 54(a) in this docket that
essentially eliminates the risk that the
Postal Service would have to adopt a
litigation position with which it does
not agree. The Postal Service assumed
that the primary purpose of the
proposals in RM83-2 was to require an
alternate cost presentation that would
provide an independent evidentiary
basis for the Commission recommended
decisions. It assumed this because,
throughout RM83-2, the Commission
emphasized its need to preserve access
to record cost data that it considered
necessary to apply Commission-
approved attribution methods.

The primary purpose of proposed
Rule 54(a) is not to preserve access to
record cost data. This concern has eased
since RM83-2 as the Postal Service’s
basic cost data collection systems have
matured and stabilized. The purpose of
Rule 54(a) is to ensure that parties and
the Commission have timely notice of
the effect that the Postal Service’s
proposed changes in rates and in
attribution principles would have on
cost coverages. Since the Commission is
free to apply attribution principles
litigated and approved in prior dockets
to new data submitted in subsequent
dockets, the alternate cost presentation
required by amended Rule 54(a) is not
needed to provide an evidentiary basis
for applying those principles. Because
the alternate cost presentation required
by Rule 54(a) is not needed to supply an
evidentiary basis for applying
established attribution principles, the
alternate cost presentation may be
provided in the form of either a library
reference or sworn testimony.

The NPR emphasized that the Postal
Service would not be required to affirm
either the theoretical or the practical
merits of established attribution
principles. It is merely required to
affirm that it has made a good faith
effort to give notice of what the impact
would be of its proposed departures
from established attribution principles.
Order No. 1146 at 10 [61 FR at 67762].
Such an affirmation would not require
the Postal Service to adopt a litigation
position against it will, except to the
extent that any proponent must carry
the burden of going forward, and the
burden of persuasion, if its proposals
are to prevail.

The Postal Service criticizes the
Commission’s “‘present attempt to
impose on the Postal Service significant
judgmental decisionmaking with respect
to” attribution methods that the

Commission has applied. Postal Service
Comments at 19. Amended Rule 54(a) is
not an attempt to impose on the Postal
Service significant judgmental
decisionmaking with respect to
replicating previously applied
attribution principles. Although Rule
54(a) would allow the Postal Service’s
judgment to be applied with respect to
implementation details if changed
circumstances require it, the
Commission expects that this would
rarely be necessary. Further, applying
those attribution principles to a current
rate case would require the Postal
Service to exercise judgment in only
trivial respects that have
inconsequential effects on subclass
attributable costs and cost coverages. Cf.
Docket No. MC95-1, Answer of Richard
Patelunas to Request During Oral Cross
Examination, Tr. 28/13221-23.

In the NPR, the Commission indicated
that exercising judgment that does not
conflict with established attribution
principles will not be considered a
violation of the Rule. It did so because
recent experience indicates that the
need for exercising judgment would be
rare and the consequences of exercising
it would be exceedingly minor under
most circumstances. There are unusual
circumstances in which it is reasonably
foreseeable that an alternate cost
presentation might require a significant
exercise of judgment. An example
would be if the Postal Service were to
file a rate case that involved a major
restructuring of mail classes. In that
context, a waiver of proposed Rule 54(a)
might be appropriate if the cost
characteristics of the proposed new
services are expected to differ
substantially from existing services.

The Postal Service asks what use
participants and the Commission could
make of an alternate attributable cost
presentation that is not submitted in the
form of sworn testimony. Postal Service
Comments at 19. One use is to provide
participants with a timely basis for
deciding whether to intervene and
litigate a particular issue. Additionally,
participants may treat the impacts
shown in the alternate cost presentation
as hypothetically correct, and submit
testimony that discusses what the
ramifications would be for the Postal
Service’s proposals if that hypothesis
were correct. The weight that the
Commission ultimately would give such
testimony would depend on how
consistent the alternate cost
presentation turns out to be with
established attribution principles, as
determined by the Commission after it
has analyzed the record.

As with participants, the Commission
may use the alternate cost presentation

required by amended Rule 54(a) to
identify particular issues in time to
examine them during the discovery
phase. If the Commission were to
observe flaws, inconsistencies, or
unexplained judgmental choices in the
Postal Service’s alternate cost
presentation, it could take steps to have
them examined on the record, for
example, as topics of Presiding Officer
Information Requests. What the impact
of the Postal Service’s proposals
actually would be is something that the
Commission would ultimately
determine, based on record evidence.
The Postal Service argues that if the
Commission considers adequate notice
to be important to the due process rights
of participants, that it issue an “initial
decision prior to the close of hearings
* * *7if it recommends
methodological changes after the close
of the evidentiary record. Id. at 20. The
Commission intends only to recommend
changes in attribution principles that
are grounded in the record. As long as
they are, the parties have been afforded
adequate notice. Providing advance
notice of the conclusions that the
Commission tentatively draws from the
record prior to the time that it closes
might be helpful in hearings without
deadlines. The record must close at
some point, however, so that the
Commission can analyze and make
findings on the whole record. As the
Postal Service is aware, there is no
realistic opportunity to further compress
the 10-month statutory deadline for
processing general rate cases, given their
size and complexity. Therefore, there is
no realistic opportunity for the
Commission to issue tentative decisions.

5. Enforcement

MMA argues that the major weakness
of proposed Rule 54(a) is that it does not
provide any sanction for
noncompliance. MMA notes that in
R94-1 and MC96-3, the Commission
ordered the Postal Service to provide an
alternate cost presentation that is
consistent with established attribution
principles and the Postal Service
refused to comply. MMA warns that the
Postal Service will likely continue to
resist complying with such a
requirement, and that there is a
likelihood that requests for waivers and
other motion practice will drag out the
controversy past the time that the
information could serve its intended
purpose. MMA Comments at 3—4.

39 U.S.C. §3624(c)(2) enables the
Commission to extend the 10-month
deadline for issuing its final decision on
a rate request if the Postal Service fails
to provide the information requested in
a lawful Commission order. MMA
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proposes that Rule 54(a) be amended to
automatically invoke § 3624(c)(2) if the
required alternate cost presentation does
not accompany a Postal Service rate
request. Id. at 3—4. As an alternate
means of enforcement, MMA proposes
that the Commission adopt a rule
modeled upon the Federal Energy
Regulatory Commission’s rule 385.2001
[18 CFR], which authorizes that agency
to reject filings that do not comply with
its rules. Id. at 4-5.

Like MMA, NAA comments that
proposed Rule 54(a) will have to be
resolutely enforced, either through
invocation 8§ 3624(c)(2) or dismissal of
the Postal Service’s filing, if it is to be
effective. NAA Comments at 3—4. ABA
also urges that failures to comply with
Rule 54(a) automatically invoke
§3624(c)(2), although it recommends
that waivers be available in exceptional
circumstances. ABA Comments at 1-2.
The OCA asks that the sanctions for
noncompliance with proposed Rule
54(a) be clarified and strengthened. It
urges that noncompliance with
proposed Rule 54(a) be treated as the
equivalent of failure to respond to
discovery and that the sanctions
available in 39 CFR §3001.28 be
applied. OCA Comments at 25-27.

It is understandable that the
comments on proposed Rule 54(a) have
emphasized the need for sanctions,
since the Postal Service has not
complied with orders to provide
alternate cost presentations in recent
dockets. In doing so, the Postal Service
has relied heavily on the fact that
current Rule 54 does not explicitly
require it to give parties and the
Commission the notice that proposed
Rule 54(a) would require. With
amended Rule 54(a) in place, the
Commission is optimistic that the Postal
Service will comply with its
requirements. Appropriate sanctions for
noncompliance with amended Rule
54(a) will be determined as the need
arises.

Regulatory Evaluation

It has been determined pursuant to 5
U.S.C. 605(b) that this amended rule
will apply exclusively to the Postal
Service in proceedings conducted by the
Postal Rate Commission. Therefore, it is
certified that this amendment will not
have a significant economic impact on
a substantial number of small entities
under the terms of the Regulatory
Flexibility Act, 5 U.S.C. 501 et seq.
Because this rule will only apply to the
Postal Service in Commission
proceedings, it has also been
determined that it does not have
sufficient federalism implications to
warrant the preparation of a Federalism

Assessment pursuant to Executive Order

12612. Inasmuch as the rule imposes
information reporting requirements
exclusively upon the United States
Postal Service for the purpose of
conducting postal rate proceedings, it
does not contain any information
collection requirements as defined in
the Paperwork Reduction Act [44 U.S.C.
3502(4)], and consequently the review
provisions of 44 U.S.C. 3507 and the
implementing regulations in 5 CFR part
1320 do not apply.

List of Subjects in 39 CFR Part 3001

Administrative practices and
procedure.

For the reasons set out in the
preamble, 39 CFR part 3001 is amended
as follows:

PART 3001—RULES OF PRACTICE
AND PROCEDURE

1. The authority citation for 39 CFR
part 3001 continues to read as follows:

T4Authority: 39 U.S.C. 404(b), 3603, 3622—
24, 3661, 3662.

2.1n §3001.54, paragraph (a)(1) is
revised to read as follows:

§3001.54 Contents of formal requests.

(a) General requirements. (1) Each
formal request filed under this subpart
shall include such information and data
and such statements of reasons and
bases as are necessary and appropriate
fully to inform the Commission and the
parties of the nature, scope,
significance, and impact of the proposed
changes or adjustments in rates or fees
and to show that the changes or
adjustments in rates or fees are in the
public interest and in accordance with
the policies of the Act and the
applicable criteria of the Act. To the
extent information is available or can be
made available without undue burden,
each formal request shall include the
information specified in paragraphs (b)
through (r) of this section. The request
shall describe any changes that it
proposes in the attribution procedures
applied by the Commission in the most
recent general rate proceeding in which
its recommended rates or fees were
adopted. If a request proposes to change
the cost attribution principles applied
by the Commission in the most recent
general rate proceeding in which its
recommended rates were adopted, the
Postal Service’s request shall include an
alternate cost presentation satisfying
paragraph (h) of this section that shows
what the effect on its request would be
if it did not propose changes in
attribution principles. If the required
information is set forth in the Postal
Service’s prepared direct evidence, it

shall be deemed to be part of the formal
request without restatement.
* * * * *

Issued by the Commission on May 27,
1997.

Margaret P. Crenshaw,

Secretary.

[FR Doc. 97-14257 Filed 6-2-97; 8:45 am]
BILLING CODE 7710-FW-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[SIPTRAX No. PA-4058a; FRL-5832-3]

Approval and Promulgation of Air
Quality Implementation Plans;
Pennsylvania; Approval of VOC and
NOx RACT Determinations for
Individual Sources

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: EPA is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Pennsylvania. This revision establishes
and requires volatile organic
compounds (VOC) and nitrogen oxides
(NOx) reasonably available control
technology (RACT) on five major
sources located in Pennsylvania. The
intended effect of this action is to
approve source-specific operating
permits that establish the above-
mentioned RACT requirements in
accordance with the Clean Air Act. This
action is being taken under section 110
of the Clean Air Act.

EFFECTIVE DATE: This action will become
effective August 4, 1997 unless notice is
received on or before July 3, 1997 that
adverse or critical comments will be
submitted. If the effective date is
delayed, timely notice will be published
in the Federal Register.

ADDRESSES: Comments may be mailed to
David Campbell, Air, Radiation, and
Toxics Division, Mailcode 3AT22, U.S.
Environmental Protection Agency,
Region 111, 841 Chestnut Building,
Philadelphia, Pennsylvania 19107.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region 111, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; the Air and Radiation Docket
and Information Center, U.S.
Environmental Protection Agency, 401
M Street, SW, Washington, DC 20460;
Pennsylvania Department of
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Environmental Protection, Bureau of Air
Quality Control, P.O. Box 8468, 400
Market Street, Harrisburg, Pennsylvania
17105.

FOR FURTHER INFORMATION CONTACT:
David Campbell, (215) 566-2196, at the
EPA Region Il office or via e-mail at
campbell.dave@epamail.epa.gov. While
information may be requested via e-
mail, any comments must be submitted
in writing to the above Region Il
address.

SUPPLEMENTARY INFORMATION: On August
1, 1995, December 8, 1995, and
September 13, 1996, the Commonwealth
of Pennsylvania submitted formal
revisions to its State Implementation
Plan (SIP). Each source subject to this
rulemaking will be identified and
discussed below. Any plan approvals
and operating permits submitted
coincidentally with those being
approved in this notice, and not
identified below, will be addressed in a
separate rulemaking action.

Pursuant to sections 182(b)(2) and
182(f) of the Clean Air Act (CAA),

Pennsylvania is required to implement
RACT for all major VOC and NOx
sources by no later than May 31, 1995.
The major source size is determined by
its location, the classification of that
area and whether it is located in the
ozone transport region (OTR), which is
established by the CAA. The
Pennsylvania portion of the
Philadelphia ozone nonattainment area
consists of Bucks, Chester, Delaware,
Montgomery, and Philadelphia Counties
and is classified as severe. The
remaining counties in Pennsylvania are
classified as either moderate or marginal
nonattainment areas or are designated
attainment for ozone. However, under
section 184 of the CAA, at a minimum,
moderate ozone nonattainment area
requirements (including RACT as
specified in sections 182(b)(2) and
182(f)) apply throughout the OTR.
Therefore, RACT is applicable statewide
in Pennsylvania. The Pennsylvania
submittals that are the subject of this
notice are meant to satisfy the RACT
requirements for five sources in
Pennsylvania.

Summary of SIP Revision

The details of the RACT requirements
for the source-specific plan approvals
and operating permits can be found in
the docket and accompanying technical
support document (TSD) and will not be
reiterated in this notice. Briefly, EPA is
approving a revision to the
Pennsylvania SIP pertaining to the
determination of RACT for five major
sources. Several of the operating permits
contain conditions irrelevant to the
determination of VOC or NOx RACT.
Consequently, these provisions are not
being included in this approval for
source-specific VOC or NOx RACT.

RACT Determinations

The following table identifies the
individual operating permits EPA is
approving. The specific emission
limitations and other RACT
requirements for these sources are
summarized in the accompanying
technical support document, which is
available from the EPA Region Il office.

PENNSYLVANIA—VOC AND NOx RACT DETERMINATIONS FOR INDIVIDUAL SOURCES

Plan approval
(PA #), operat- “Major
Source County ing permit (OP Source type source”
#), compliance pollutant
permit (CP #)
Medusa Cement COMPANY ......coocuuieeriuiieeiiiee e sieeeesieees Lawrence ........cccce.... OP 37-013 Cement manufacturing ....... NOx
Keystone Cement Company Northampton .............. OP 48-0003 Cement manufacturing ....... NOx, VOC
Lehigh Portland Cement Company ..........ccccevveeeniiieeeninnen. YOrK oo OP 67-2024 Cement manufacturing ....... NOx
Mercer Lime and Stone COmMpany .........cccceeeveerveeneenneanns Butler ......ccocveviennn OP 10-023 Lime manufacturing ............ NOx
CoN-LIMe, INC. oot Centre .....ccceeevveeeninen. OP 14-0001 Lime manufacturing ............ NOx

Several of the operating permits
contain a provision that allows for
future changes to the emission
limitations based on continuous
emissions monitoring (CEM) or other
monitoring data. Since EPA cannot
approve emission limitations that are
not currently before it, any changes to
the emission limitations as submitted to
EPA on August 1, 1995, December 8,
1995, and September 13, 1996 must be
resubmitted to and approved by EPA in
order for these changes to be
incorporated into the Pennsylvania SIP.
Consequently, the source-specific RACT
emission limitations that are being
approved into the Pennsylvania SIP are
those that were submitted on the above-
mentioned dates and are the subject of
this rulemaking notice. These emission
limitations will remain unless and until
they are replaced pursuant to 40 CFR
part 51 and approved by the U.S. EPA.

EPA is approving this SIP revision
without prior proposal because the
Agency views this as a noncontroversial

amendment and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective August 4, 1997
unless, within 30 days of publication,
adverse or critical comments are
received.

If EPA receives such comments, this
action will be withdrawn before the
effective date by publishing a
subsequent notice that will withdraw
the final action. All public comments
received will then be addressed in a
subsequent final rule based on this
action serving as a proposed rule. EPA
will not institute a second comment
period on this action. Any parties
interested in commenting on this action
should do so at this time. If no such
comments are received, the public is
advised that this action will be effective
on August 4, 1997. If adverse comments
are received that do not pertain to all

documents subject to this rulemaking
action, those documents not affected by
the adverse comments will be finalized
in the manner described here. Only
those documents that receive adverse
comments will be withdrawn in the
manner described here.

Final Action

EPA is approving five operating
permits as RACT for five individual
sources.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.
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Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. §600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C.
88603 and 604. Alternatively, EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Clean Air Act
do not create any new requirements but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the CAA, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
§7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and

advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves pre-existing requirements
under State or local law, and imposes
no new Federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

D. Submission to Congress and the
General Accounting Office

Under section 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a ““major rule” as defined by section
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by August 4, 1997.
Filing a petition for reconsideration by
the Regional Administrator of this final
rule does not affect the finality of this
rule for the purposes of judicial review
nor does it extend the time within
which a petition for judicial review may
be filed, and shall not postpone the
effectiveness of such rule or action. This
action to approve VOC and NOx RACT
determinations for a number of
individual sources in Pennsylvania as a
revision to the Commonwealth’s SIP
may not be challenged later in
proceedings to enforce its requirements.
(See section 307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements.

Dated: May 19, 1997.
Stanley L. Laskowski,
Acting Regional Administrator, Region Ill.

40 CFR part 52, subpart NN of chapter
I, title 40 is amended as follows:

PART 52—[AMENDED]

1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

Subpart NN—Pennsylvania

2. Section 52.2020 is amended by
adding paragraph (c)(122) to read as
follows:

§52.2020 Identification of plan.
* * * * *
(C) * * *

(122) Revisions to the Pennsylvania
Regulations, Chapter 129.91 pertaining
to VOC and NOx RACT, submitted on
August 1, 1995, December 8, 1995, and
September 13, 1996 by the Pennsylvania
Department of Environmental Resources
(now known as the Pennsylvania
Department of Environmental
Protection):

(i) Incorporation by reference.

(A) Three letters submitted by the
Pennsylvania Department of
Environmental Resources (now, the
Pennsylvania Department of
Environmental Protection) transmitting
source-specific VOC and/or NOx RACT
determinations in the form of operating
permits on the following dates: August
1, 1995, December 8, 1995, and
September 13, 1996.

(B) Operating Permits (OP):

(1) Medusa Cement Company,
Lawrence County—OP 37-013, effective
July 27, 1995, except for item No. 9
relating to future emission limitations.

(2) Keystone Cement Company,
Northampton County—OP 48-0003,
effective May 25, 1995, except for the
expiration date and item No. 7 relating
to future emission limitations.

(3) Lehigh Portland Cement Company,
York County—OP 67-2024, effective
May 26, 1995, except for the expiration
date and item No. 7 relating to future
emission limitations.

(4) Mercer Lime and Stone Company,
Butler County—OP 10-023, effective
May 31, 1995, except for item No. 6
relating to future emission limitations.

(5) Con-Lime, Inc., Centre County—
OP 14-0001, effective June 30, 1995,
except for the expiration date and item
No. 8 relating to future emission
limitations and items (or portions
thereof) Nos. 17, 18, 20, 22, 24, 25, and
26 relating to non-VOC or non-NOx
provisions.

(ii) Additional Material.

(A) Remainder of the Commonwealth
of Pennsylvania’s August 1, 1995,
December 8, 1995, and September 13,
1996 submittals.

[FR Doc. 97-14439 Filed 6-2-97; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[IN67-1a; FRL-5827-5]

Approval and Promulgation of
Implementation Plans; Indiana

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: On August 26, 1996, the State
of Indiana submitted rule 326 IAC 10—
1 as a requested revision to the State
Implementation Plan (SIP) for ozone.
This rule requires oxides of nitrogen
(NOx) Reasonably Available Control
Technology (RACT) for portland cement
kilns, electric utility boilers, and
industrial, commercial, or institutional
(ICI) boilers in Clark and Floyd
Counties. In addition, on April 30, 1997,
Indiana submitted a negative
declaration certifying that, to the best of
the State’s knowledge, there are no
remaining major sources of NOx in
Clark and Floyd Counties which need
RACT rules. NOx emissions are a
precursor of ground-level ozone, an air
pollutant which can cause inflammation
of lung tissue and decrease lung
function. NOx emissions also contribute
to acid rain, eutrophication of estuaries,
and the formation of secondary nitrate
particulate matter. Indiana expects this
NOx RACT SIP revision will reduce
NOx emissions by 44 percent (%), or
6352 tons per year, in Clark and Floyd
Counties. In this action, EPA is
approving the NOx RACT rule and
negative declaration as revisions to the
SIP through a “‘direct final’’ rulemaking;
the rationale for this approval is set
forth below.
DATES: This action is effective August 4,
1997 unless adverse comments are
received by July 3, 1997. If the effective
date is delayed, timely notice will be
published in the Federal Register.
ADDRESSES: Written comments can be
mailed to: J. Elmer Bortzer, Chief,
Regulation Development Section, Air
Programs Branch (AR-18J), Air and
Radiation Division, U.S. Environmental
Protection Agency, 77 West Jackson
Boulevard, Chicago, Illinois, 60604.
Copies of the SIP revision request and
EPA’s analysis (Technical Support
Document) are available for inspection
at the following address: (It is
recommended that you telephone Mark
J. Palermo at (312) 886—6082, before
visiting the Region 5 office.) U.S.
Environmental Protection Agency,
Region 5, Air and Radiation Division, 77
West Jackson Boulevard, Chicago,
Illinois, 60604.

FOR FURTHER INFORMATION CONTACT:
Mark J. Palermo, Environmental
Protection Specialist, at (312) 886—-6082.

SUPPLEMENTARY INFORMATION:
I. Background

On November 15, 1990, the Clean Air
Act Amendments of 1990 (Act) were
enacted. Pub. L. 101-549, 104 Stat.
2399, codified at 42 U.S.C. 7401-7671q.
Section 182(f) of the Act requires States
to apply the same requirements to major
stationary sources of NOx as are applied
to major stationary sources of volatile
organic compounds (VOC), unless the
EPA determines that, for a given ozone
nonattainment area, reductions in NOx
would not contribute to the area’s
attainment of the National Ambient Air
Quality Standards (NAAQS) for ozone.
Under section 182(b)(2), major
stationary sources of VOC in areas
designated moderate ozone
nonattainment and above are required to
adopt and implement Reasonably
Available Control Technology (RACT)
regulations. Therefore, areas subject to
section 182(f) requirements must adopt
RACT regulations for major sources of
NOx, unless a waiver pursuant to
section 182(f) has been approved.

In Indiana, two areas are classified as
moderate ozone nonattainment and
above: the Lake and Porter Counties
portion of the Chicago severe ozone
nonattainment area, and the Clark and
Floyd Counties portion of the Louisville
moderate ozone nonattainment area. On
January 26, 1996, EPA exempted Lake
and Porter Counties from section 182(f)
RACT requirements because the State
adequately demonstrated that the area
meets the Act’s NOx exemption criteria
(61 FR 2428). No waiver was requested
for Clark and Floyd Counties, and,
therefore, these counties are subject to
the section 182(f) RACT requirement.

On February 7, 1996, the Indiana Air
Pollution Control Board (IAPCB)
adopted rule 326 IAC 10-1 for Clark and
Floyd Counties in accordance with the
section 182(f) RACT requirement. Public
hearings on the rule were held on
November 1, 1995, and February 7,
1996, in Indianapolis, Indiana. The rule
was filed with the Secretary of State on
May 13, 1996, and became effective on
June 12, 1996; it was published in the
Indiana State Register on July 1, 1996.
The Indiana Department of
Environmental Management (IDEM)
formally submitted the rule to EPA on
August 26, 1996, as a revision to the
Indiana ozone SIP. EPA made a finding
of completeness of this submittal in a
letter dated December 20, 1996. On
April 30, 1997, Indiana submitted a
negative declaration certifying that, to

the best of the State’s knowledge, there
are no remaining major sources of NOx
in Clark and Floyd Counties which need
RACT rules.

1. EPA Requirements

Under section 182(f), major stationary
sources of NOx in Clark and Floyd
Counties are subject to the same
requirements of section 182(b)(2) as are
major stationary sources of VOC.
Section 182(b)(2) requires that moderate
and above ozone nonattainment areas
adopt RACT regulations for VOC source
categories covered by a Control
Techniques Guidelines (CTG)
document, or for major sources of VOC
not covered by a CTG.1 The EPA has
defined RACT as the lowest emission
limitation that a particular source is
capable of meeting by the application of
control technology that is reasonably
available, considering technological and
economic feasibility (44 FR 53762;
September 17, 1979). CTGs are
documents which provide EPA’s
recommendation of presumptive RACT
for various source categories. EPA,
however, has not issued CTGs which
address NOx sources.

On November 25, 1992, EPA
published the “NOx Supplement to the
General Preamble for Implementation of
Title | of the Act” (NOx Supplement)
which provides guidance to the States
for meeting NOx requirements under
section 182(f) of the Act (57 FR 55620).
Under this document, EPA has
established RACT emission limits for
electric utility boilers, and has specified
that NOx RACT for other source
categories should be set at levels that are
comparable to the RACT guidelines set
for electric utility boilers.2

In addition to the NOx Supplement,
EPA has issued a number of Alternative
Control Techniques (ACT) documents
for various source categories, which,
like CTGs, contain information on
control technologies that can be used by
the States in developing RACT
regulations, but do not establish a
presumptive norm for what EPA
considers NOx RACT.

I11. Summary of SIP Revision

The August 26, 1996, NOx RACT SIP
submittal contains the following rules:

1For moderate ozone nonattainment areas, major
sources are defined as sources having the potential
to emit 100 or more tons per year of a given air
pollutant (See section 302(j) of the Act).

2The NOx Supplement also indicates that while
EPA’s RACT guidance has been largely directed at
application within the VOC program, much of this
guidance is also applicable to RACT for NOx
sources.



30254

Federal Register / Vol. 62, No. 106 / Tuesday, June 3, 1997 / Rules and Regulations

326 Indiana Administrative Code 10:
Nitrogen Oxides Rules

Rule 1: Nitrogen Oxides Control in

Clark and Floyd Counties.

(1) Applicability

(2) Definitions

(3) Requirements

(4) Emission limits

(5) Compliance procedures

(6) Emissions monitoring

(7) Record keeping, notification, and
reporting requirements.

A summary of the rule follows. For
the complete requirements of this SIP
revision, interested parties should refer
to 326 IAC 10-1.

Applicability

Section 1 contains the rule’s criteria
for applicability. The rule is applicable
to any stationary source located in Clark
or Floyd Counties that existed on or
before the effective date of the rule (June
12, 1996) and has the potential to emit
at least 100 tons per year of NOx.3 An
affected source must apply RACT, as
specified under the rule, to any facility
at the source that exists on or before

June 12, 1996, and has the potential to
emit greater than or equal to 40 tons per
year of NOx.4 NOx-emitting facilities
that existed on or before June 12, 1996,
and are subject to NOx control under a
New Source Performance Standard
(NSPS) are not subject to this rule. NOx-
emitting facilities which require a
permit under 326 IAC 2, are
constructed, modified, or reconstructed
after June 12, 1996, and are not subject
to any NSPS NOx control requirements
shall meet RACT as required by the rule
or Best Available Control Technology
(BACT), whichever is more stringent. It
should be noted that Indiana’s NOx
RACT requirements do not exempt
facilities from Lowest Available
Emission Rate (LAER) and other
requirements under the State’s New
Source Review rule (326 IAC 3-1).

Control Requirements

Section 4 establishes specific control
requirements for the following types of
facilities at applicable sources:

(1) electric utility boilers > with heat
input capacity greater than or equal to

250 million British thermal units (Btu)
per hour;

(2) ICI boilers & with heat input
capacity greater than or equal to 100
million Btu per hour;

(3) portland cement long dry Kkilns
with production capacity greater than or
equal to 20 tons of clinker per hour;

(4) portland dry preheat process kilns
with production capacity greater than or
equal to 20 tons of clinker per hour; and

(5) any other type of facility that emits
or has the potential to emit NOx greater
than or equal to 40 tons per year.

Under section 4, compliance with the
rule may be met through (1) specified
emission limits, (2) alternative RACT
requirements approved by IDEM and
EPA, (3) fuel switching provisions
(applicable only to boilers), (4)
emissions averaging, or (5) a
combination of the above.

Specified Emission Limits (Section 4(b))

Facilities complying by means of
section 4(b) shall not exceed the
following limits under the rule:

PORTLAND CEMENT PLANTS WITH A CLINKER PRODUCTION CAPACITY GREATER THAN OR EQUAL TO 20 TONS PER HOUR

(SECTION 4(b)(1))

Portland cement kiln type

Emission limitation

Long dry kiln

Dry preheater process Kiln ..........ccccccceeevivncnnene

10.8 pounds (Ibs) NOx per ton of clinker produced on an operating day basis, and 6.0 lbs
NOx per ton of clinker produced on a 30 day rolling average basis. 7

5.9 Ibs NOx per ton of clinker produced on an operating day basis, and 4.4 Ibs NOx per ton of
clinker produced on a 30 day rolling average basis.

ELECTRIC UTILITY STEAM GENERATING UNITS WITH A HEAT INPUT CAPACITY GREATER THAN OR EQUAL TO 250 MILLION

BTU PER HOUR (SECTION 4(b)(2))

Emission
limitation Ibs

Boiler type Fuel type NOx per

million Btu

input

Wall-fired dry bottom Pulverized coal 0.5
Wall-fired dry bottom ... Distillate oil ......... 0.2
Wall-fired dry bottom Residual Ol ......ccoouiiiiiiii e 0.3
Wall-fired dry DOtEOM ......ooiiiiiiiit e GBS e 0.2

Limits shall be complied with on a 30 day rolling average basis.

3NOx is defined under 326 IAC 10-1-2(15) as all
oxides of nitrogen excluding nitrous oxide.

4“Facility” is defined under 326 IAC 1-2-27 as
any one structure, piece of equipment, installation,
or operation which emits or has the potential to
emit any air contaminant. Single pieces of
equipment or installations with multiple emission
points are considered a single facility for the
purpose of the Indiana rules.

5326 IAC 10-1-2(30) defines “‘electric steam
generating unit” as any facility that is constructed

for the purpose of supplying more than one-third
of its potential electric output capacity and more
than 25 megawatts of electric output to any utility
power distribution system for sale. Any steam
supplied to a steam distribution system for the
purpose of providing steam to a steam-electric
generator that would produce electric energy for
sale is also considered in determining the electric
energy output capacity of the affected facility.
6326 IAC 10-1-2(13) defines “industrial,
commercial, institutional steam generating unit” as

a device that combusts one or more of a
combination of coal, oil, and gas and produces
steam or hot water primarily to supply power, heat,
or hot water to any industrial, commercial, or
institutional operation, including boilers used by
electric utilities that are not utility boilers.

730 day rolling average is defined under 326 IAC
10-2(29) as an emission rate calculated each
operating day by averaging all the preceding 30
successive operating days average emission rates.
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IClI STEAM GENERATING UNITS WITH A HEAT INPUT CAPACITY GREATER THAN OR EQUAL TO 100 MILLION BTU PER HOUR

(SECTION 4(b)(3))

Emission
limitation Ibs

Boiler type Fuel type NOx per

million Btu

input

Wall-fired dry bottom ... Pulverized coal ..... 0.5
Tangentially fired ......... Pulverized coal .... 0.4
Spreader stoker .... Pulverized coal .... 0.5
Overfeed stoker .... Pulverized coal .... 0.4
Qil fired .............. Distillate oil ........ 0.2
Qil fired ....... Residual oil .... 0.3
[CT= 3 {1 (=T RSP SPPR GAS ittuiiiiiii 0.2

Limits shall be complied with on a 3
hour average basis or, if the source has
a Continuous Emissions Monitor (CEM),
on a 30 day rolling average basis.

For those electric utility or ICI boilers
that simultaneously combust a mixture
of coal, oil, or gas, the applicable
emission limit shall be determined by
the following equation:

E = [(A)(E1) + (B)(E2) + (C)(E]))/(A + B
+C

E= The)NOx limit expressed as Ibs NOx
per million Btu.

A = Heat input in million Btu from
combustion of coal.

B = Heat input in million Btu from
combustion of oil.

C = Heat input in million Btu from
combustion of gas.

E1 = Applicable emission limit under
this rule for combustion of coal in
pounds NOx per million Btu.

E2 = Applicable emission limit under
this rule for combustion of oil in
pounds NOx per million Btu.

E3 = Applicable emission limit under
this rule for combustion of gas in
pounds NOx per million Btu.

All other facilities which have the
potential to emit at least 40 tons per
year of NOx shall reduce actual NOx
emissions by at least 40% (section
4(b)(5)). The 40% limit shall be
complied with on a three hour basis in
accordance with section 5, or, if a CEM
is installed, limits shall be complied
with on a 30 day rolling average basis.

Alternative RACT Requirements
(Section 4(c)(1))

Under the rule, affected sources may
petition for alternative control
requirements based upon a
demonstration that compliance with the
rule’s requirements are technically or
economically infeasible. Alternative
RACT petitions are subject to IDEM and
EPA approval and must have been
submitted to IDEM by December 1,
1996. It should be noted that alternative
RACT requirements will only become
effective upon EPA approving the

requirements as a site-specific SIP
revision.

Fuel Switching (Section 4(c)(2))

Electric utility and ICI boilers may
comply with the rule by switching to a
lower NOx-emitting fuel between May 1
and September 30. Coal-fired boilers can
switch to oil, gas, or a combination of
oil and gas. Oil-fired boilers can switch
to a lower NOx-emitting oil, gas, or a
combination of lower NOx-emitting oil
and gas.

The facility complying by means of
fuel switching shall meet both an
annual limit and a limit to be met
during the fuel-switching period. The
fuel-switching period limit is the
boiler’s applicable emission limit under
section 4(b)(2) or 4(b)(3).8 The annual
limit is met by demonstrating that the
boiler’s actual annual fuel Btu weighted
average emissions rate shall not exceed
the boiler’s applicable emission limit.

Owners or operators complying
through fuel switching shall submit to
IDEM a fuel switching plan that
specifies the following information:
boiler type, applicable rule limit,
emission rate of and amount of heat
derived from each fuel used, period of
time during the year in which each fuel
shall be used, and monitoring and
recordkeeping procedures to be used.
Compliance with the annual limit shall
be demonstrated using the following
equation.

EL =[(E1)(H1) + (E2)(H2) + ...]/(H1 + H2
+ ..

EL = Applicable emission limit,
expressed in pounds NOx per
million Btu.

El, E2,... = Emission rate of alternative
fuels 1, 2, etc., expressed in pounds
NOx per million Btu.

8 The applicable emission limit is based on the
boiler’s combustion type and fuel use during the
“baseline year.” Baseline year is defined under
section 2(4) of the rule as the most recent year prior
to the rule’s effective date, June 12, 1996, for which
available data is complete, accurate, and
representative of normal operations.

H1, H2,... = Amount of heat derived
from alternative fuels 1, 2, etc.,
expressed in million Btu per year.

Emission Averaging (Section 4(c)(3))

Another compliance option under
section 4 is through emission averaging
between facilities controlled by the
same owner and having the same
designated representative. The facilities
engaging in this compliance option
must demonstrate an equivalent or
greater NOx reduction than would be
achieved if each facility complied with
the applicable emission limit. This
demonstration is to be submitted to
IDEM in an emission averaging plan,
using emission averaging equations and
provisions under Title IV federal acid
rain rules (40 CFR 76.11) as a guideline.
Participating facilities shall use the
same compliance averaging time as
would be used to comply with the rule’s
specific emission limits. Boilers which
simultaneously combust a mixture of
coal, oil, or gas cannot use emissions
averaging as a means of compliance.
The emission averaging plan must be
approved.

Section 4(d) provides that verification
of the emission rates used for
compliance with either the fuel
switching or emissions averaging
provisions may be required using the
rule’s compliance demonstration and
testing procedures.

Compliance Demonstration

Under section 6, CEMs are required to
be installed at electric utility boilers, ICI
boilers (as described in 326 IAC 3), and
portland cement kilns regulated under
the rule. All other affected facilities are
required to install CEMs unless the
source demonstrates that CEMs are
technically infeasible for one or more
facilities, considering the physical
configuration and mode of operation of
the facility, the magnitude of and
variability in NOx emissions, and the
type of control measures employed to
achieve compliance.
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These CEMs are required under
section 6 to meet certification, operating
and maintenance procedures, and data
recording and reporting procedures
contained in 326 IAC 3, Indiana’s air
monitoring rule, and 40 CFR part 75,
EPA’s CEM rules, except that the excess
emissions which must be reported are
those emissions that exceed the
applicable emission limits of this rule.

Section 5 provides the requirements
for initial and subsequent compliance
tests. Initial compliance shall be
demonstrated either by using an EPA or
IDEM certified CEM, or the test methods
and procedures contained in 40 CFR
part 60 and 326 IAC 3. After initial
compliance is demonstrated, those
sources which have installed CEMs
shall thereafter demonstrate continuous
compliance using the CEMs. In
addition, sources with CEMs shall, upon
the request of IDEM or EPA, conduct
compliance tests using test methods and
procedures in 326 IAC 3 and 40 CFR
part 60. Affected sources which have
not installed CEMs shall conduct
compliance testing using test methods
and procedures in 326 IAC 3 and 40
CFR part 60, upon request of IDEM or
EPA.

Recordkeeping and Reporting

Under section 7 of the rule, affected
sources must submit to IDEM
certification of compliance from the
owner or operator, emission compliance
test reports, and CEM system
performance evaluation reports. In
addition, a source subject to the rule
must notify IDEM at least 30 days prior
to the addition or modification of a
facility that may result in a potential
increase in NOx emissions. Any records
required under this rule must be
maintained for three years, and shall be
submitted to IDEM or EPA within thirty
days of a written request.

1V. EPA Analysis of Submittal

EPA reviewed the August 26, 1996,
NOx RACT SIP revision submittal for
consistency with the Act, EPA
regulations, and EPA policy. EPA finds
that the rule adequately requires NOx
RACT for electric utility boilers, ICI
boilers, and portland cement plants.
Under EPA policy, NOx RACT
submittals can be approved where all
known major NOx sources are covered
under either source-specific or source-
category-specific rules, and the State
submits a negative declaration that to its
best knowledge, there are no remaining
unregulated sources (see the November
7, 1996, EPA memorandum, ‘“‘Approval
Options for Generic RACT Rules
Submitted to Meet the non-CTG VOC
RACT Requirement and Certain NOx

RACT Requirements’). Since there are
only two known major sources of NOx
in Clark and Floyd Counties, an electric
utility plant and a portland cement
plant, Indiana’s rule contains sufficient
RACT requirements. In addition, an
April 30, 1997, negative declaration has
been submitted by Indiana certifying
that, to the best of the State’s
knowledge, there are no remaining
major sources of NOx existing in Clark
and Floyd Counties which need RACT
rules. The EPA, therefore, finds the
submittal satisfies the NOx RACT
requirements of section 182(f) of the Act
for Clark and Floyd Counties. EPA is
also approving the April 30, 1997,
negative declaration as a revision to the
SIP. A more detailed discussion of
EPA’s review and analysis of the
submittal is contained in EPA’s
Technical Support Document (TSD) for
this rulemaking, available from the EPA
Region 5 office.

V. Final Action

The EPA is approving Indiana’s NOx
RACT rule for Clark and Floyd
Counties, 326 IAC 10-1, as submitted on
August 26, 1996, as a revision to the
ozone SIP. EPA is also approving the
April 30, 1997, negative declaration.

The EPA is publishing this action
without prior proposal because EPA
views this as a noncontroversial
revision and anticipates no adverse
comments. However, in a separate
document in this Federal Register
publication, the EPA is proposing to
approve the SIP revision should adverse
or critical comments be filed. This
action will be effective on August 4,
1997 unless, by July 3, 1997, adverse or
critical comments are received.

If the EPA receives such comments,
this action will be withdrawn before the
effective date by publishing a
subsequent rulemaking that will
withdraw the final action. All public
comments received will be addressed in
a subsequent final rule based on this
action serving as a proposed rule. The
EPA will not institute a second
comment period on this action. Any
parties interested in commenting on this
action should do so at this time. If no
such comments are received, the public
is advised that this action will be
effective on August 4, 1997.

Nothing in this action should be
construed as permitting, allowing or
establishing a precedent for any future
request for revision to any SIP. Each
request for revision to the SIP shall be
considered separately in light of specific
technical, economic, and environmental
factors and in relation to relevant
statutory and regulatory requirements.

VI. Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995, memorandum from Mary D.
Nichols, Assistant Administrator for Air
and Radiation. The Office of
Management and Budget (OMB) has
exempted this regulatory action from
Executive Order 12866 review.

B. Regulatory Flexibility

Under the Regulatory Flexibility Act,
5 U.S.C. §600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C.

§8 603 and 604. Alternatively, EPA may
certify that the rule will not have a
significant impact on a substantial
number of small entities. Small entities
include small businesses, small not-for-
profit enterprises, and government
entities with jurisdiction over
populations of less than 50,000.

SIP approvals under section 110 and
subchapter I, part D of the Act do not
create any new requirements, but
simply approve requirements that the
State is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, the
Administrator certifies that it does not
have a significant impact on any small
entities affected. Moreover, due to the
nature of the Federal-State relationship
under the Act, preparation of a
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of the State action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. EPA, 427
U.S. 246, 256-66 (1976); 42 U.S.C.
§7410(a)(2).

C. Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995, signed
into law on March 22, 1995, EPA must
undertake various actions in association
with any proposed or final rule that
includes a Federal mandate that may
result in estimated costs to state, local,
or tribal governments in the aggregate;
or to the private sector, of $100 million
or more. This Federal action approves
pre-existing requirements under state or
local law, and imposes no new
requirements. Accordingly, no
additional costs to state, local, or tribal
governments, or the private sector,
result from this action.
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D. Submission to Congress and the
General Accounting Office

Under section 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a major rule as defined by section
804(2).

E. Petitions for Judicial Review

Under section 307(b)(1) of the Act,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by August 4, 1997. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Hydrocarbons,
Incorporation by reference,
Intergovernmental relations, Ozone,
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: May 7, 1997.

Valdas V. Adamkus,
Regional Administrator.

For the reasons stated in the
preamble, part 52, chapter I, title 40 of
the Code of Federal Regulations is
amended as follows:

PART 52—[AMENDED]

1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401-7671q.

2. Section 52.770 is amended by
adding paragraph (c)(120) to read as
follows:

§52.770 Identification of Plan.
* * * * *
C * X *

(120) On August 26, 1996, Indiana
submitted a rule requiring an oxides of
nitrogen (NOx) reasonably available
control technology (RACT) rule for the
Clark and Floyd Counties moderate
0zone nonattainment area as a revision
to the State Implementation Plan.

(i) Incorporation by reference. 326
Indiana Administrative Code 10:
Nitrogen Oxides Rules. Rule 1: Nitrogen
Oxides Control in Clark and Floyd
Counties. Section 1: Applicability,
Section 2: Definitions, Section 3:
Requirements, Section 4: Emission
limits, Section 5: Compliance
procedures, Section 6: Emissions
monitoring, and Section 7: Certification,
record keeping, and reports. Adopted by
the Indiana Air Pollution Control Board
February 7, 1996. Filed with the
Secretary of State May 13, 1996.
Published at Indiana Register, Volume
19, Number 10, July 1, 1996. Effective
June 12, 1996.

3. Section 52.777 is amended by
adding paragraph (p) to read as follows:

§52.777 Control strategy: Photochemical
oxidants (hydrocarbon).

* * *

(p) On August 26, 1996, Indiana
submitted a rule for the purpose of
meeting oxides of nitrogen (NOx)
reasonably available control technology
(RACT) requirements under section
182(f) of the Clean Air Act (Act) for the
Clark and Floyd Counties moderate
0zone nonattainment area. The rule’s
NOx control requirements meets RACT
for major sources of portland cement
kilns, electric utility boilers, and
industrial, commercial, or institutional
boilers. In addition, on April 30, 1997,
Indiana certified to the satisfaction of
the United States Environmental
Protection Agency that, to the best of the
State’s knowledge, there are no
remaining major sources of NOx in
Clark and Floyd Counties which need
RACT rules. Indiana, therefore, has
satisfied the NOx RACT requirements
under section 182(f) of the Act for the
Clark and Floyd Counties ozone
nonattainment area.

[FR Doc. 97-14437 Filed 6—2—-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63
[AD-FRL-5833-6]

National Emission Standards for
Hazardous Air Pollutants; Final
Standards for Hazardous Air Pollutant
Emissions From Wood Furniture
Manufacturing Operations; Correction

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: This action corrects errors
and clarifies regulatory text in the

National Emission Standards for
Hazardous Air Pollutants; Final
Standards for Hazardous Air Pollutant
Emissions from Wood Furniture
Manufacturing Operations which was
promulgated in the Federal Register on
December 7, 1995 (60 FR 62930).
EFFECTIVE DATE: June 3, 1997.

FOR FURTHER INFORMATION CONTACT: For
information concerning today’s notice,
contact Mr. Paul Almodovar, Coatings
and Consumer Products Group,
Emission Standards Division (MD-13),
U.S. EPA, Research Triangle Park, NC
27711; telephone (919) 541-0283. For
information regarding the applicability
of this action to a particular entity,
contact Mr. Robert Marshall,
Manufacturing Branch, Office of
Compliance, (2223A), U.S. EPA, 401 M
Street, SW, Washington, DC 20460;
telephone (202) 564-7021.

SUPPLEMENTARY INFORMATION:

Regulated Entities. Entities potentially
affected by this action are owners or
operators of facilities that are engaged,
either in part or in whole, in wood
furniture manufacturing operations and
that are major sources as defined in 40
CFR Part 63, subpart A, section 63.2.
Regulated categories include:

Category Examples of regulated entities

Industry ........ Facilities which are major
sources of hazardous air
pollutants and manufacture
wood furniture or wood fur-

niture components.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities that the
EPA is now aware potentially could be
regulated by this action. Other types of
entities not listed in the table could also
be regulated. To determine whether
your facility (company, business,
organization, etc.) is regulated by this
action, you should carefully examine
the applicability criteria in section
63.800 of the National Emission
Standards for Hazardous Air Pollutants
(NESHAP) for Wood Furniture
Manufacturing Operations that was
promulgated in the Federal Register on
December 7, 1995 (60 FR 62930) and
codified at 40 CFR Part 63, subpart JJ.
If you have questions regarding the
applicability of this action to a
particular entity, consult the person
listed in the preceding FOR FURTHER
INFORMATION CONTACT section.

The information presented below is
organized as follows:

1. Background.
1l. Summary of and Rationale for Rule
Corrections.
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A. Applicability.

B. Definitions.

C. Tables.
I1l. Administrative Requirements.
Docket.
. Paperwork Reduction Act.
. Executive Order 12866.
. Regulatory Flexibility Act.
. Regulatory Review.
. Unfunded Mandates Act.
Submission to Congress and the General
Accounting Office.

OMMUOw>

. Background

On December 7, 1995 (60 FR 62930),
the EPA promulgated the NESHAP for
Wood Furniture Manufacturing
Operations. These standards were
codified as subpart JJ in 40 CFR Part 63.
This action contains corrections to the
final standards. These corrections
clarify the applicability of the final rule
and several definitions, and correct
cross-references and table entries.

By issuing these corrections directly
as a final rule, the EPA is foregoing the
issuance of a Notice of Proposed
Rulemaking (NPRM) and the
opportunity for public comment. Such a
curtailed procedure is permitted by
section 553(b) of the Administrative
Procedure Act, 5 U.S.C. §553(b), and
section 307(d) of the Clean Air Act
(CAA), 42 U.S.C. §7607(d), when
issuance of a proposal and public
comments would be impracticable,
unnecessary, or contrary to the public
interest. The EPA is publishing this
action without prior proposal because
these are non-controversial changes that
clarify and correct the final rule. The
EPA finds that this constitutes good
cause under 5 U.S.C. §553(b) for a
determination that the issuance of an
NPRM is unnecessary. Moreover, since
today’s action does not create any new
regulatory requirements, the EPA finds
that good cause exists to provide for an
immediate effective date.

1. Summary of and Rationale for Rule
Corrections

A. Applicability

Paragraph (a) of section 63.800 of 40
CFR Part 63, subpart JJ is revised by
replacing the word “‘criteria” with
“definition,” and the phrase “incidental
furniture manufacturer” with
“incidental wood furniture
manufacturer.” These changes are being
made to correct editorial errors in order
to clarify the applicability of the final
rule.

Paragraph (b) of section 63.800 of 40
CFR Part 63, subpart JJ is revised by
replacing the phrase “finishing
materials, adhesives, cleaning solvents
and washoff solvents” with “‘finishing
materials, adhesives, cleaning solvents
and washoff solvents used for wood

furniture and wood furniture
component manufacturing operations.”
This change is being made in response
to comments from small metal furniture
manufacturers who use many of these
same materials to manufacture both
metal and wood furniture. The change
clarifies the EPA’s intent that this
provision be used for determining what
percentage of a facility’s hazardous air
pollutant (HAP) emissions are generated
by these listed materials used in making
wood furniture and wood furniture
components. Facilities qualify for an
exemption from the requirements of the
wood furniture NESHAP if their usage
of these materials for wood furniture or
wood furniture components
manufacturing operations is below the
cutoff levels and at least 90 percent of
their annual HAP emissions are from
materials used in wood furniture or
wood furniture components
manufacturing.

Paragraph (b)(3) of 40 CFR Part 63,
subpart JJ, section 63.800 is revised to
replace the phrase ““uses materials
containing no more than” with “emits
no more than.” The criterion in this
paragraph for area source designation
under this subpart is the amount of HAP
emitted annually, not the amount used
annually.

B. Definitions

The EPA has determined that several
definitions should be revised either to
correct errors that were in section
63.801, or to reflect additional
information submitted to the EPA after
promulgation of the final rule, or to
further clarify issues that have been
raised since promulgation of the final
rule.

The EPA has revised the definition of
“certified product data sheet (CPDS)” by
adding the concentration levels at
which volatile hazardous air pollutants
(VHAP) compounds must be reported.
This change is in response to concerns
raised by industry suppliers. This
revision will allow suppliers furnishing
CPDS to the industry to easily identify
which VHAP compounds must be
reported on the CPDS.

The EPA has revised the definition of
*“coating” by adding a sentence that
states, ‘““‘Aerosol spray paints used for
touchup and repair are not considered
coatings under this subpart.” This
change clarifies the EPA’s intent not to
regulate these types of coatings at this
time due to their low usage for touch up
and repairs in wood furniture
manufacturing operations. In addition,
there is concern from industry
representatives that it would be difficult
to purchase or reformulate aerosol spray

paints that meet the limits specified in
the standards.

The reference to Table b in the
definition of “VHAP of potential
concern’ under section 63.801 of this
subpart has been corrected. The
definition references “Table b of this
subpart,” but should reference “Table 6
of this subpart.”

C. Tables

Two entries in Table 3 “Summary of
Emission Limits” have been revised.
Under the Finishing Operations listing,
the term VHAP has replaced the term
HAP both in item (b) and also in
footnote b to Table 3. This change was
made because the percent component of
VHAP is the component of interest for
this NESHAP.

I11. Administrative Requirements

A. Docket

The docket is an organized and
complete file of all of the information
submitted to, or otherwise considered
by, the EPA in the development of this
rulemaking. The docket is a dynamic
file, since material is added throughout
the rulemaking development. The
docketing system is intended to allow
members of the public to readily
identify and locate documents to enable
them to participate effectively in the
rulemaking process. The contents of the
docket serve as the record in case of
judicial review (except for interagency
review materials) (section 307(d)(7)(A)
of the CAA, 42 U.S.C. §7607(d)(7)(A)).

B. Paperwork Reduction Act

There are no additional information
collection requirements contained in
this correction to the final rule.
Therefore, approval under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., is not
required.

C. Executive Order 12866

Under Executive Order 12866, the
EPA is required to determine whether a
regulation is “‘significant” and therefore
subject to Office of Management and
Budget review and the requirements of
this Executive Order to prepare a
regulatory impact analysis. The
Executive Order defines ““significant
regulatory action” as one that is likely
to result in a rule that may (1) have an
annual effect on the economy of $100
million or more, or adversely affect in
a material way the economy, a sector of
the economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or Tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
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planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this action is not a *‘significant
regulatory action” within the meaning
of the Executive Order, because it only
provides technical corrections to the
existing NESHAP.

D. Regulatory Flexibility Act

EPA has determined that it is not
necessary to prepare a regulatory
flexibility analysis in connection with
this final rule. EPA has also determined
that this rule will not have a significant
economic impact on a substantial
number of small entities. This
correction notice makes clarifying
amendments to the Wood Furniture
Manufacturing Operations NESHAP,
including applicability, definitions, and
summary table corrections. These
amendments will not place any
additional requirements on any entity
affected by this rule, including small
entities. Therefore, these amendments
will not have a significant impact on a
substantial number of small entities.
Consequently, a regulatory flexibility
analysis is not required and has not
been prepared.

E. Regulatory Review

In accordance with sections 112(d)(6)
and 112(f)(2) of the CAA, this regulation
will be reviewed within 8 years of the
date of promulgation. This review may
include an assessment of such factors as
evaluation of the residual health risk,
any overlap with other programs, the
existence of alternative methods of
control, enforceability, improvements in
emission control technology and health
data, and recordkeeping and reporting
requirements.

F. Unfunded Mandates Act

The economic impact analysis
performed for the original rule showed
that the economic impacts from
implementation of the promulgated
standards would not be “‘significant” as
defined in Executive Order 12866. No
changes are being made in these
amendments that would increase the
economic impacts. The EPA prepared
the following statement of the impact of
the original rule in response to the
requirements of the Unfunded Mandates
Reform Act.

There are no Federal funds available
to assist State, local, and Tribal
governments in meeting these costs.
There are important benefits from
volatile organic compounds and HAP
emission reductions because these
compounds have significant, adverse
impacts on human health and welfare,
and on the environment. The rule does
not have any disproportionate budgetary
effects on any particular region of the
nation, State, local, or Tribal
government, or urban, rural, or other
type of community. On the contrary, the
rule will result in only a minimal
increase in the average product rates
(less than 1 percent). Moreover, the rule
will not have a material effect on the
national economy.

Throughout the regulatory negotiation
process prior to issuing the final rule on
December 7, 1995, the EPA provided
numerous opportunities for
consultations with interested parties
(e.g., public comment period,;
opportunity for a public hearing (none
was requested); meetings with industry,
trade associations, State and local air
pollution control agency
representatives, environmental groups,
State, local, and Tribal governments,
and concerned citizens). Although small
governments are not significantly or
uniquely affected by this rule, these
procedures, as well as additional public
conferences and meetings, gave small
governments an opportunity to give
meaningful and timely input and obtain
information, education, and advice on
compliance.

Prior to the promulgation of the rule
in 1995, the EPA considered several
regulatory options. The final rule
represents the least costly and least
burdensome alternatives currently
available for achieving the objectives of
section 112 of the CAA. All of the
regulatory options selected are based on
pollution prevention measures. Finally,
after careful consideration of the costs,
the environmental impacts, and the
comments, the EPA decided that the
MACT floor was the appropriate level of
control for this regulation.

G. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. §801(a)(1)(A) as
added by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. House of Representatives and the
Comptroller General of the General
Accounting Office prior to publication
of the rule in today’s Federal Register.
This rule is not a “major” rule as
defined by 5 U.S.C. §804(2).

List of Subjects in 40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Reporting and
recordkeeping requirements, Wood
furniture manufacturing.

Dated: May 19, 1997.
Richard D. Wilson,

Acting Assistant Administrator for Air and
Radiation.

For the reasons set out in the
preamble, Title 40, Chapter | of the Code
of Federal Regulations is amended as
follows:

PART 63—[AMENDED]

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

Subpart JJ—National Emission
Standards for Wood Furniture
Manufacturing Operations

2. Section 63.800 is amended by
revising paragraph (a) and the first
sentence of paragraphs (b) introductory
text and (b)(3) to read as follows:

§63.800 Applicability.

(a) The affected source to which this
subpart applies is each facility that is
engaged, either in part or in whole, in
the manufacture of wood furniture or
wood furniture components and that is
located at a plant site that is a major
source as defined in 40 CFR part 63,
subpart A, §63.2. The owner or operator
of a source that meets the definition for
an incidental wood furniture
manufacturer shall maintain purchase
or usage records demonstrating that the
source meets the definition in §63.801
of this subpart, but the source shall not
be subject to any other provisions of this
subpart.

(b) A source that complies with the
limits and criteria specified in
paragraphs (b)(1), (b)(2), or (b)(3) of this
section is an area source for the
purposes of this subpart and is not
subject to any other provision of this
rule, provided that: In the case of
paragraphs (b)(1) and (b)(2), finishing
materials, adhesives, cleaning solvents
and washoff solvents used for wood
furniture or wood furniture component
manufacturing operations account for at
least 90 percent of annual HAP
emissions at the plant site, and if the
plant site has HAP emissions that do not
originate from the listed materials, the
owner or operator shall keep any
records necessary to demonstrate that
the 90 percent criterion is being
met. * * *

* * * * *
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(3) The source emits no more than 4.5
Mg (5 tons) of any one HAP per rolling
12-month period and no more than 11.4
Mg (12.5 tons) of any combination of
HAP per rolling 12-month period, and at
least 90 percent of the plantwide
emissions per rolling 12-month period
are associated with the manufacture of
wood furniture or wood furniture
components.

* * * * *

3. Section 63.801 is amended by
revising the definitions for “certified
product data sheet,” “coating,” and
“VHAP of potential concern” to read as
follows:

§63.801 Definitions.

* * * * *

Certified product data sheet(CPDS)
means documentation furnished by
coating or adhesive suppliers or an
outside laboratory that provides:

(1) The VHAP content of a finishing
material, contact adhesive, or solvent,
by percent weight, measured using the
EPA Method 311 (as promulgated in this
subpart), or an equivalent or alternative
method (or formulation data if the
coating meets the criteria specified in
§63.805(a));

(2) The solids content of a finishing
material or contact adhesive by percent
weight, determined using data from the
EPA Method 24, or an alternative or
equivalent method (or formulation data
if the coating meets the criteria specified
in §63.805 (a)); and

(3) The density, measured by EPA
Method 24 or an alternative or
equivalent method. Therefore, the
reportable VHAP content shall represent
the maximum aggregate emissions
potential of the finishing material,
adhesive, or solvent in concentrations
greater than or equal to 1.0 percent by
weight or 0.1 percent for VHAP that are
carcinogens, as defined by the
Occupational Safety and Health
Administration Hazard Communication
Standard (29 CFR part 1910), as
formulated. Only VHAP present in
concentrations greater than or equal to
1.0 percent by weight, or 0.1 percent for
VHAP that are carcinogens, must be
reported on the CPDS. The purpose of
the CPDS is to assist the affected source
in demonstrating compliance with the
emission limitations presented in
§63.802.* * *

* * * * *

Coating means a protective,
decorative, or functional film applied in
a thin layer to a surface. Such materials
include, but are not limited to, paints,
topcoats, varnishes, sealers, stains,
washcoats, basecoats, enamels, inks,
and temporary protective coatings.

Aerosol spray paints used for touch-up
and repair are not considered coatings
under this subpart.

* * * * *

VHAP of potential concern means any
VHAP from the nonthreshold, high
concern, or unrankable list in Table 6 of
this subpart.

* * * * *

4. Table 3 to subpart JJ is amended by
revising the last line under item (b) and
footnote b as follows:

TABLE 3—SUMMARY OF EMISSION LIMITS
* * * * *

(b) * * X
—thinners (maximum percent VHAP

allowable); or * * *
* * * * *

b\Washcoats, basecoats, and enamels must
comply with the limits presented in this table
if they are purchased premade, that is, if they
are not formulated on site by thinning other
finishing materials. If they are formulated
onsite, they must be formulated using
compliant finishing materials, i.e., those that
meet the limits specified in this table, and
thinners containing no more than 3.0 percent
VHAP by weight.

* * * * *

[FR Doc. 97-14446 Filed 6—2-97; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 80
[FRL-5834-4]

Regulations of Fuels and Fuel
Additives: Extension of the
Reformulated Gasoline Program to the
Phoenix, Arizona Moderate Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (“EPA”).
ACTION: Final rule.

SUMMARY: Under section 211(k)(6) of the
Clean Air Act, as amended (“Act” or
“CAA"), the Administrator of EPA must
require the sale of reformulated gasoline
(“RFG”) in an ozone nonattainment area
classified as Marginal, Moderate,
Serious, or Severe upon the application
of the governor of the state in which the
nonattainment area is located. As
requested by the Governor of Arizona,
today’s action extends the requirement
to sell RFG to the Phoenix, Arizona
moderate ozone nonattainment area,
effective July 3, 1997 for all persons
other than retailers and wholesale
purchaser-consumers (i.e., refiners,
importers, and distributors), and August
4, 1997 for retailers and wholesale
purchaser-consumers. As of the

implementation date for retailers and
wholesale purchaser-consumers, the
Phoenix ozone nonattainment area will
be a covered area for all purposes in the
federal RFG program. The federal Phase
I RFG program provides reductions in
ozone-forming volatile organic
compounds (*VOC’’) emissions and air
toxics, and prohibits increase in oxides
of nitrogen (““NOx’’) emissions.
Reductions in VOCs are
environmentally significant because of
the associated reductions in ozone
formation. Exposure to ground-level
0zone (or smog) can cause respiratory
problems, chest pain, and coughing and
may worsen bronchitis, emphysema,
and asthma.

DATES: This final rule is effective July 3,
1997.

ADDRESSES: Materials relevant to the
final rule have been placed in Docket
A-97-02. The docket is located at the
Air Docket Section, Mail Code 6102,
U.S. Environmental Protection Agency,
401 M Street, SW, Washington, DC
20460, in room M-1500 Waterside Mall.
Documents may be inspected on
business days from 8:00 a.m. to 5:30
p-m. A reasonable fee may be charged
for copying docket material. An
identical docket is also located in EPA’s
Region IX office in Docket A—AZ-97.
The docket is located at 75 Hawthorne
Street, AIR-2, 17th Floor, San
Francisco, California 94105. Documents
may be inspected from 9:00 a.m. to noon
and from 1:00—4:00 p.m. A reasonable
fee may be charged for copying docket
material.

FOR FURTHER INFORMATION CONTACT:
Janice Raburn at U.S. Environmental
Protection Agency Office of Air and
Radiation, 401 M Street, SW (6406)),
Washington, DC 20460, (202) 233-9856.

SUPPLEMENTARY INFORMATION:
Auvailability on the TTNBBS

The preamble, regulatory language
and regulatory support document are
also available electronically from the
EPA Internet Web site and via dial-up
modem on the Technology Transfer
Network (TTN), which is an electronic
bulletin board system (BBS) operated by
EPA’s Office of Air Quality Planning
and Standards. Both services are free of
charge, except for your existing cost of
Internet connectivity or the cost of the
phone call to TTN. Users are able to
access and download files on their first
call using a personal computer per the
following information. The official
Federal Register version is made
available on the day of publication on
the primary Internet sites listed below.
The EPA Office of Mobile Sources also
publishes these notices on the
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secondary Web site listed below and on
the TTN BBS.

Internet (Web)

http://www.epa.gov/docs/fedrgstr/EPA-
AIR/

(either select desired date or use Search
feature)

http://www.epa.gov/OMSWWW/

(look in What’s New or under the
specific rulemaking topic)

TTN BBS: 919-541-5742

(1200-14400 bps, no parity, 8 data bits,

1 stop bit)

Voice Help line: 919-541-5384
Off-line: Mondays from 8:00 AM to

12:00 Noon ET

A user who has not called TTN
previously will first be required to
answer some basic informational
questions for registration purposes.
After completing the registration
process, proceed through the following
menu choices from the Top Menu to
access information on this rulemaking.
<T> Gateway to TTN Technical Areas

(Bulletin Boards)
<M> OMS—Mobile Sources Information
(Alerts display a chronological list of

recent documents) <K> Rulemaking &

Reporting

At this point, choose the topic (e.g.,
Fuels) and subtopic (e.g., Reformulated
Gasoline) of the rulemaking, and the
system will list all available files in the
chosen category in date order with brief
descriptions. To download a file, type
the letter “D” and hit your Enter key.
Then select a transfer protocol that is
supported by the terminal software on
your own computer, and pick the
appropriate command in your own
software to receive the file using that
same protocol. After getting the files you
want onto your computer, you can quit
the TTN BBS with the <G>oodbye
command.

Please note that due to differences
between the software used to develop
the document and the software into
which the document may be
downloaded, changes in format, page
length, etc. may occur.

Regulated Entities

Entities potentially regulated by this
action are those which produce, supply
or distribute motor gasoline. Regulated
categories and entities include:

Category Examples of regulated entities

Industry .... | Petroleum refiners, motor gaso-

line distributors and retailers.

This table is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be

regulated by this action. This table lists
the types of entities that EPA is now
aware could potentially be regulated by
this action. Other types of entities not
listed in the table could also be
regulated. To determine whether your
business would have been regulated by
this action, you should carefully
examine the list of areas covered by the
reformulated gasoline program in
section 80.70 of title 40 of the Code of
Federal Regulations. If you have
questions regarding the applicability of
this action to a particular entity, consult
the person listed in the preceding FOR
FURTHER INFORMATION CONTACT section.

The remainder of this preamble is
organized into the following sections:

I. Background
A. Clean Air Act Opt-in Provision
B. EPA Procedures and Arizona Opt-in
Request
1. Action
I1l. Response to Comments
A. EPA Interpretation of section 211(k)(6)
of the Clean Air Act
B. Phoenix Circumstances
1. Need for Air Quality Benefits of Federal
RFG

2. Supply
C. Implementation Issues

1. Enforcement Relief Provided by EPA
2. Other Implementation Issues

IV. Environmental Impact

V. Statutory Authority

VI. Regulatory Flexibility

VII. Public Participation

VIII. Executive Order 12866

IX. Paperwork Reduction Act

X. Unfunded Mandates

Xl. Judicial Review

XIl. Submission to Congress

XI1I. List of Subjects in 40 CFR Part 80

I. Background
A. Clean Air Act Opt-in Provision

As part of the Clean Air Act
Amendments of 1990, Congress added a
new subsection (k) to section 211 of the
Act. Subsection (k) requires the sale of
gasoline that EPA has certified as
reformulated in the nine worst ozone
nonattainment areas beginning January
1, 1995. Section 211(k)(10)(D) defines
the areas required to be covered by the
reformulated gasoline (““RFG’’) program
as the nine ozone nonattainment areas
having a 1980 population in excess of
250,000 and having the highest ozone
design values during the period 1987
through 1989. 1 Under section
211(k)(10)(D), any area reclassified as a
severe 0zone nonattainment area under
section 181(b) must also be included in

1Applying these criteria, EPA has determined the

nine covered areas to be the metropolitan areas
including Los Angeles, Houston, New York City,
Baltimore, Chicago, San Diego, Philadelphia,
Hartford and Milwaukee.

the RFG program. 2 EPA published final
regulations for the RFG program on
February 16, 1994. See 59 FR 7716.

Any ozone nonattainment area
classified as Marginal, Moderate,
Serious, or Severe may be included in
the program at the request of the
Governor of the state in which the area
is located. Section 211(k)(6)(A) provides
that upon the application of a Governor,
EPA shall apply the prohibition against
selling conventional gasoline (““CG”) in
any area requested by the Governor
which has been classified under subpart
2 of Part D of Title | of the Act as a
Marginal, Moderate, Serious or Severe
o0zone nonattainment area.3
Subparagraph 211(k)(6)(A) further
provides that EPA is to apply the
prohibition as of the date the
Administrator ““deems appropriate, not
later than January 1, 1995, or 1 year after
such application is received, whichever
is later.” In some cases the effective date
for a potential opt-in area may be
extended beyond the one year required
by section 211(k)(6)(A). Such an
extension, as provided in section
211(k)(6)(B), would be based on a
determination by EPA that there is
“insufficient domestic capacity to
produce” RFG. Finally, section
211(k)(6)(A) requires that EPA publish a
governor’s application in the Federal
Register.

Although section 211(k)(6) provides
EPA discretion to establish the effective
date for this prohibition to apply to such
areas, EPA does not have discretion to
deny a Governor’s request. Therefore,
the scope of EPA’s Notice of Proposed
Rulemaking (“*‘NPRM”’) was limited to
proposing an effective date for
Phoenix’s opt-in to the RFG program.
EPA solicited comments addressing the
proposed implementation date and
stated in the NPRM that it was not
soliciting comments that supported or
opposed Phoenix participating in the
RFG program.

B. EPA Procedures and Arizona Opt-in
Request

The Governor of Arizona established
in May 1996 an Air Quality Strategies
Task Force (**Arizona Task Force™) to
develop a report describing long- and
short-term strategies that would
contribute to attainment of the federal
national ambient air quality standards
(“NAAQS”) for ozone, carbon monoxide
and particulates. In July 1996, this task

2Sacramento was reclassified from Serious to
Severe effective June 1, 1995 and became a
mandatory covered RFG area effective June 1, 1996.

3EPA recently published a proposed rulemaking
that would allow areas previously classified as
Marginal through Severe to opt-in. 62 FR 15074
(March 28, 1997).
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force recommended establishment of a
Fuels Subcommittee to evaluate
potential short-term and long-term fuels
options for the Phoenix ozone
nonattainment area. The Fuels
Subcommittee was composed of
representatives of a diverse mixture of
interests including gasoline-related
industries, public health organizations,
and both in-county and out-of-county
interests. Several members of the
refining industry supported the opt-in to
the federal RFG program for Phoenix for
the onset of the 1997 VOC control
season. The subcommittee submitted its
final report to the Arizona Task Force
on November 26, 1996.4

By letter dated January 17, 1997, the
Governor of the State of Arizona applied
to EPA to include the Phoenix moderate
ozone nonattainment area in the federal
RFG program. The Governor requested
an implementation date of June 1, 1997.
EPA published the Governor’s letter in
the Federal Register, as required by
section 211(k)(6). The Direct Final rule
published by EPA on February 18, 1997
(62 FR 7164) extended the RFG program
to the Phoenix moderate ozone
nonattainment area by setting two
implementation dates. EPA set an
effective date of June 1, 1997 for
refiners, importers, and distributors, and
July 1, 1997 for retailers and wholesale
purchaser-consumers. The Agency
published a Direct Final Rule because it
viewed setting the effective date for the
addition of the Phoenix ozone
nonattainment area to the federal RFG
program as non-controversial and
anticipated no adverse or critical
comments.

Also on February 18, 1997 EPA
published an NPRM (62 FR 7197), in
which EPA proposed to apply the
prohibitions of subsection 211(k)(5) to
the Phoenix, Arizona nonattainment
area. EPA proposed to adopt the same
two implementation dates for Phoenix
specified in the Direct Final Rule. EPA
published an NPRM so that, in the event
that it did receive an adverse comment
in response to the Direct Final Rule, the
Agency would proceed with notice-and-
comment rulemaking. EPA is today
taking final action on that NPRM.

After publication of the Direct Final
Rule and the NPRM, EPA received
several requests for a hearing. A copy of
these comments can be found in Air
Docket A—97-02. (See ADDRESSES) Since
EPA received a request for a hearing, the
Direct Final Rule adding the Phoenix
0zone nonattainment area to the RFG
program was withdrawn by the
Administrator on March 31, 1997. See
62 FR 16082 (April 4, 1997.) EPA

4See Docket A-97-02, II-A-3.

published a Notice of public hearing on
March 12, 1997 (62 FR 11405) and held
a public hearing in Phoenix, Arizona on
March 18, 1997.

1. Action

Pursuant to the governor’s letter and
the provisions of section 211(k)(6), EPA
is today adopting regulations that apply
the prohibitions of subsection 211(k)(5)
to the Phoenix, Arizona moderate ozone
nonattainment area. EPA believes the
implementation dates adopted today
achieve a reasonable balance between
requiring the earliest possible start date
to achieve air quality benefits in
Phoenix and providing adequate lead
time for industry to prepare for program
implementation. These dates are
consistent with the state’s request that
EPA require that the RFG program begin
in the Phoenix area as early as possible
in the high ozone season, which begins
June 1. These dates will provide
environmental benefits by allowing
Phoenix to achieve VOC reduction
benefits for some of the 1997 VOC-
controlled season.

EPA has concluded, based on its
analysis of available information,
including public comments received
and discussed below (See Ill. Response
to Comments), that the refining and
distribution industry’s capacity to
supply federal RFG to Phoenix this
summer exceeds the estimated demand.
EPA has also concluded that the
implementation dates adopted today
provide adequate lead time to industry
to set up storage and sales agreements
to ensure supply of RFG to the Phoenix
0zone nonattainment area.

The Governor’s request seeks a single
implementation date of June 1 for the
RFG program in the Phoenix area.
However, pursuant to its discretion to
set an effective date under section
211(k)(6), EPA is establishing two
implementation dates. For all persons
other than retailers and wholesale
purchaser-consumers (i.e., refiners,
importers, and distributors),
implementation shall take effect on the
effective date of this rule, July 3, 1997.
This date applies to the refinery level
and all other points in the distribution
system other than the retail level. For
retailers and wholesale purchaser-
consumers, implementation shall take
effect 30 days after the effective date of
this rule, August 4, 1997. As of the
implementation date for retailers and
wholesale purchaser-consumers, the
Phoenix o0zone nonattainment area will
be treated as a covered area for all
purposes of the federal RFG program.

I11. Response to Comments

A. EPA Interpretation of Section
211(k)(6) of the Clean Air Act

Several parties noted that EPA would
be setting a precedent for future opt-ins
by the criteria it uses to determine an
appropriate effective date for the
Phoenix opt-in. They noted that the
decision would have a national impact
and asked for assurance from EPA that
it would apply these criteria uniformly.
One commenter stated that the
compliance date set for the first opt-in
requests allowed refiners many months
to set up the systems and organizations
necessary to comply with the rules. This
timing provided industry with the
certainty it needed to make informed
compliance decisions and the time it
needed to implement the required
changes either in the production of
different fuels or in the administrative
requirements for compliance. The
commenter said that EPA had never
contemplated such a rapid opt-in
process as the one proposed for Phoenix
and recommended that EPA avoid
setting an undesirable precedent.

The Arizona opt-in request is the first
request EPA has received since the
federal RFG program began in January
1995.5 Previous opt-in requests were
sent in from two to three and a half
years before January 1, 1995. Section
211(k)(6)(A) authorizes EPA to set an
effective date for an area’s opt-in that is
no later than one year from the date of
the request, or January 1, 1995,
whichever is later. In the case of these
early opt-in requests, January 1, 1995,
was later than one year from the date of
the requests. Therefore, EPA set an
effective date of January 1, 1995, for
those areas to opt-in. EPA received one
opt-in request shortly before the federal
RFG program began. For that request,
EPA set an effective date of June 1,
1995, less than one year from the
Governor’s opt-in request.®

5Voluntarily covered federal RFG areas (“‘opt-in”
areas) currently exist in twelve States and the
District of Columbia. Each of these areas submitted
opt-in requests (a letter from the State Governor to
the EPA Administrator) between June 1991 and
October 1992. EPA responded to these requests to
set an effective date under section 211(k)(6)(A) of
the CAA by (1) publishing a “Notice of Application
for the Extension of the RFG program’” in which
EPA set an effective date of January 1, 1995, the
date when the federal RFG program was required
to begin; and (2) including these areas as “‘covered
areas” under 40 CFR section 80.70(j) in the Final
Rule for Standards for Reformulated and
Conventional Gasoline 59 FR 7716, 7852 (February
16, 1994), as amended at 59 FR 36944, 36964 (July
20, 1994).

6The Governor of Wisconsin requested to opt-in
some areas in April 1994; in August 1994, the
Governor requested the effective date of June 1995.
EPA published a Direct Final Rule on January 11,
1995 (60 FR 2693) setting June 1, 1995 as the
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EPA recognizes that each ozone
nonattainment area that submits an opt-
in request will have a unique set of
circumstances that has led the State to
select federal RFG as a control measure.
Section 211(k)(6)(A) of the Act gives the
Administrator discretion to “‘establish
an effective date * * * as he deems
appropriate* * *.” EPA interprets this
provision to mean that it has broad
discretion to consider any factors
reasonably relevant to the timing of the
effective date. This would include
factors that affect industry and the
potential opt-in area. The factors that
affect industry could include productive
capacity and capability, other markets
for RFG, oxygenate supply, cost, lead
time, supply logistics for the area,
potential price spikes, and potential
disruption to business. The
circumstances of the potential opt-in
area could include environmental
benefits and the timing of such benefits;
amount and types of reductions it
needs; and effects of transport,
geography, climate, and weather
patterns on air quality. EPA will review
each opt-in request and the particular
facts pertaining to the potential opt-in
area and the suppliers for that area to
determine the appropriate
implementation date. EPA believes that
Phoenix is an ozone nonattainment area
in extraordinary circumstances. (See
discussion in I11.B.1. below.) Thus, at
the request of the Arizona Governor,
EPA has reviewed this opt-in request as
expeditiously as possible. EPA has
provided the flexibility refiners need to
meet the effective date by providing
enforcement relief for several
implementation issues. (See discussion
in I11.C. below.)

Some commenters were concerned
that EPA viewed its scope of review for
the Phoenix opt-in too narrowly. They
suggested that EPA should consider all
issues relevant to a successful and
orderly implementation.” One
commenter argued that the Arizona
Governor made four requests in his
January 17, 1997 letter and that EPA
should consider all these requests
together: that EPA set an effective date

effective date. Wisconsin subsequently withdrew its
opt-in request by letter dated March 31, 1995 and
EPA published a Notice to Withdraw Final Rule on
May 3, 1995 (60 FR 21724).

7EPA stated in the Notice of public hearing (62
FR 16082 (March 12, 1997)) that comments
regarding Arizona’s decision to opt-in to federal
RFG; EPA opt-out procedures; the Arizona Reid
vapor pressure (RVP) waiver; and enforcement
issues would not be relevant to the limited scope
of the opt-in rulemaking. EPA has discussed the
RVP waiver and enforcement issues, to the extent
that they are relevant to setting the effective date,
in the preamble to today’s final rule.

for Phoenix to opt-in to federal RFG;
that EPA grant two waivers under
section 211(c)(4)(C) of the Act from
EPA, one for a state Reid vapor pressure
(““RVP”) standard of 7.0 pounds per
square inch (“psi”’) and one for a state
wintertime oxygenated fuel standard,;
and that EPA allow Phoenix to opt-out
of federal RFG.8 The commenter asked
that EPA justify its decision to address
opt-in first and separated from these
other requests.

EPA interprets the Governor’s January
17 letter as a request to opt-in to federal
RFG. The first paragraph of the letter
states that the purpose of the letter is to
request that EPA require federal RFG to
be supplied to the Phoenix ozone
nonattainment area beginning June 1,
1997. In addition, the fact that the
Governor’s letter requesting to opt-in to
RFG raises other issues on which EPA
action may be pending does not require
EPA to resolve those issues in
conjunction with the Agency’s action on
the opt-in request.

The Governor’s letter includes
references to the pending RVP and
oxygenated fuels standards waivers, but
these references simply seek
expeditious approval of these
previously submitted waiver requests.
EPA’s Region 9 is currently considering
these 211(c)(4)(C) waiver requests.®

Commenters stated that in
determining an appropriate effective
date EPA should consider the capacity
to supply both RFG and low RVP
gasoline. Commenters argued that EPA
should address the RVP waiver request
and the timing of the waiver decision,

and acknowledge the impact on refiners.

EPA has considered the effect of a state
7.0 psi RVP program on timing and
supply for federal RFG. While refiners
stated that they need to know exactly
what the fuel specifications are going to
be, EPA received comments from
refiners stating that they could supply
RFG to Phoenix without having a final
7.0 psi RVP waiver preemption in place.
EPA acknowledges the importance for
refiners to know what all the
specifications will be for Phoenix
gasoline. EPA also acknowledges that
until EPA waives preemption for a state
7.0 psi RVP standard under section
211(c)(4)(C), Arizona is preempted from

8See Docket A-97-02, II-D-1.

9The Arizona Department of Environmental
Quality (“ADEQ”) re-submitted a formal request, (a
SIP Revision with supporting documentation) for
the RVP waiver by letter dated April 29, 1997 to
Region 9. A copy of this letter (without
attachments) is in Docket A-97-02, IV-D. A copy
of the letter (with attachments) can be found in the
Region 9 Docket for this rulemaking (A—AZ-97) and
the Region 9 Docket for the RVP Waiver (AZ-RVP-—
97).

enforcing that standard. Nonetheless,
the waiver of preemption is a separate
action. If EPA waives preemption and
refiners need some transition time,
because the RVP program would be a
state program, Arizona would have
authority to provide the appropriate
transition time.

Regarding the wintertime oxygenated
fuel waiver request, the state has not yet
submitted the documentation for this
request. When it does, Region 9 will
address it in a timely manner. Regarding
Arizona’s potential opt-out, EPA does
not consider the January 17 letter to be
an opt-out request. While the Governor
asked for clarification of EPA opt-out
procedures, he did not request to opt-
out; he did not ask EPA to set an opt-
out effective date or discuss any of the
criteria required in the Opt-Out
Procedures Rule.20 The Governor simply
made a statement of current intent to
submit an opt-out request if a certain
condition exists. That is, if Arizona
were to decide that a different fuel
would better meet its needs, the
Governor would submit an opt-out
request by December 31, 1997.11

Several commenters believe EPA
should consider the Governor’s
statement of intent to opt-out in the
future in setting the effective opt-in
date. Given that EPA has not received
from Arizona an opt-out request and
thus no request for a particular opt-out
effective date, EPA cannot determine
what effect, if any, a potential opt-out
would have on supply as of the opt-in
effective date. While EPA is concerned
with potential supply disruptions and
uncertainty for the regulated community
that could result with cyclic state opt-
in and opt-out, the CAA allows states to
determine which control measures for
meeting federal air quality standards are
most appropriate and best meet their
needs.12 In addition, the Opt-out
Procedures Rule provides a process a
state must follow to petition for removal
from the program, the criteria used by
EPA to evaluate a request, and the
necessary transition period before the
opt-out becomes effective.13

1061 FR 35673 (July 8, 1996).

11See 62 FR 15077 (March 28, 1997), EPA Notice
of Proposed Rulemaking for Transitional and
General Opt Out Procedures for Phase I1
Reformulated Gasoline Requirements. EPA
proposed, inter alia that states decide and submit
to EPA a complete opt-out petition by December 31,
1997, if they want a current opt-in area to opt-out
before December 31, 1999.

12There is no indication that Arizona intends to
initiate another cycle of federal RFG adoption.

1361 FR 35673, 35674 (July 8, 1996).
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B. Phoenix Circumstances

1. Need for Air Quality Benefits of
Federal RFG

Many commenters addressed
Phoenix’s air quality situation, the
conclusion by the Arizona Task Force
that federal RFG was the most effective
short-term control measure for Phoenix,
and the consequences for Phoenix air
quality if it does not receive those
benefits.14 A representative of the
Arizona Department of Environmental
Quality (“ADEQ?”) testified at the
hearing, providing the following reasons
for why the State of Arizona needs EPA
to expeditiously set an effective date for
Phoenix to opt-in to federal RFG this
summer. First, Arizona has some of the
toughest combinations of strategies to
address ozone pollution in the nation.
Arizona implemented the Inspection
and Maintenance 240 program,
including the pressure test; has a trip
reduction program more stringent than
was required for Severe ozone
nonattainment areas; has a regulatory
remote sensing program; and has had a
state low (7.0 psi) RVP standard since
1994.15

Despite these requirements, ozone
violations persist in the Phoenix
nonattainment area. Twenty-nine
exceedances were recorded in the
summer of 1995, and ten exceedences
were recorded in 1996. In addition,
Phoenix has a long ozone season; ADEQ
documents violations from mid-May to
early September. These ozone violations
have significant health implications
because they affect large numbers of
people in the Phoenix metropolitan
area. For example, ADEQ estimates that
as many as 496,000 people could have
been exposed to unhealthful levels of air
quality due to violations on July 23,
1996.

ADEQ pointed out that Phoenix is
currently a Moderate nonattainment
area, but the State is concerned about
potential redesignation to Serious
because of the new source review
(““NSR”) requirements that would come
with it. ADEQ believes, based on its
current emissions inventory, that NSR
requirements would not produce

14Some commenters discussed what they
considered to be the best fuel for Phoenix in the
long-term. As stated in the NPRM and Notice of
public hearing, Arizona’s short-or long-term fuel
choice is not relevant to this opt-in rulemaking.

15 A remote sensor is an instrument that measures
emissions in a pathway across a road as a vehicle
drives by. At the same time the vehicle drives by,

a photograph is taken of the license plate. Remote
sensing programs are designed to target the highest
emitting vehicles in an unobtrusive way. Arizona’s
program requires owners of vehicles that are found
to be exceeding emissions standards (with remote
sensing) to bring their vehicle in for further
emissions testing and possible repair.

significant air quality benefits and thus
would not be an effective ozone
attainment strategy for Phoenix.16 ADEQ
has been working with EPA’s Region 9
on a Voluntary Early Ozone Plan
(““VEOP”’) to bring cleaner air to Phoenix
sooner and obviate the need for
reclassification to Serious. The tonnage
reductions represented by federal RFG
for 1997 through 1999 in Phoenix are a
critical portion of the emissions
reductions that ADEQ needs to show in
the VEOP.

ADEQ also stated that the Arizona
Task Force concluded that supply of
RFG for Phoenix would not be at issue,
based on an independent contractor
study on fuel and refining capabilities.1?
The report was reviewed by dozens of
stakeholders, many of whom were fuel
suppliers. The consultant determined
that there was an adequate supply of
federal RFG available for Phoenix.

One commenter who served on the
Arizona Task Force stated at the hearing
that, after reviewing the analysis done
by a contractor, the Task Force
concluded that opt-in to federal RFG
was the single most effective measure
that the state could adopt in the short
term to improve air quality in
Phoenix.18 In addition to providing the
emissions reductions Phoenix needs,
supply was available and the federal
enforcement mechanism was in place.
The commenter added that if there was
a delay in the opt-in effective date for
Phoenix, they would move into this
summer’s ozone season when humidity
and higher temperatures could result in
an ozone violation this summer, and
this was what the Arizona Task Force
was seeking to avoid by adopting a
short-term fuels measure. One
commenter, on the other hand, argued
that the summer emissions benefits of
federal RFG for Phoenix would be small
(2—4 percent) for ground level ozone.

2. Supply

Commenters asked EPA to list the
criteria it would use to determine that
adequate supply of RFG exists in a

16 ADEQ’s current emissions inventory shows that
contributions to ozone nonattainment from mobile
sources are in excess of twenty-five percent and
from stationary sources are approximately six
percent. ADEQ is currently reevaluating the
inventory that it used for the Voluntary Early Ozone
Plan (“VEOP”’) because they have reason to believe
that mobile emissions may have been
underestimated and biogenic emissions
overestimated.

17See “‘Final Report: Assessment of Fuel
Formulations Options for Maricopa County for State
of Arizona Department of Environmental Quality”
performed under Contract 97-0013AA by MathPro
Inc. with Air Improvement Resource, Inc.,
November 7, 1996 (“‘MathPro Report”), EPA Air
Docket A-97-02, II-A-2.

18]d.

potential opt-in area. As stated earlier,
EPA believes section 211(k)(6)(A)
provides broad discretion to the
Administrator to establish an
appropriate effective date. In setting an
effective date for a potential opt-in area,
EPA believes it should review the many
factors that could affect the supply of
gasoline to that area. These include, but
are not limited to, supply logistics, cost,
potential price spikes, the number of
current and potential suppliers for that
market, whether such suppliers have
experience producing RFG or the
capability to produce RFG, intent of
suppliers to withdraw from the market,
availability of adequate gasoline
volumes, and the amount of lead time
needed by suppliers and the
distribution industry to set up storage
and sales agreements to ensure supply.
By evaluating these and other factors,
EPA can make a determination as to
whether industry’s capacity to supply
RFG for an opt-in area meets or exceeds
the demand.

EPA has determined that capacity to
supply federal RFG to Phoenix this
summer exceeds the estimated gasoline
demand. EPA has concluded that
refiners will be able to adequately
supply federal RFG for Phoenix within
30 days of publication of the final rule,
the effective date for terminal
compliance. EPA has concluded that
retailers will be able to supply RFG
within 60 days of publication of the
final rule, the effective date for retailers
and wholesale purchaser-consumers.
The following is a discussion of the
factors EPA considered in reaching this
conclusion.

a. Logistics

Many commenters stated that Phoenix
is in a unique logistical situation. It has
no pipeline access to the large
production facilities on the Gulf Coast.
It is relatively isolated from refineries
and dependent on two common carrier
pipelines, one coming from the east and
one coming from the west.19
Commenters emphasized to EPA the
importance of Phoenix having a reliable
supply of gasoline from both the east
and west because temporary shutdowns
have occurred on each side, disrupting
supply up to 24 hours or longer. One
commenter testified at the hearing that
these disruptions happen periodically.
The pipelines are primarily constructed
on railroad right-of-ways, so train
derailments cause the pipeline to

19The Santa Fe Pacific Pipeline (“'SFPP”) is the
common carrier that transports gasoline and other
products (diesel, jet fuel, and heating oil) to
Phoenix by one pipeline from the west (originating
in Los Angeles, California) and one pipeline from
the east (originating in El Paso, Texas).



Federal Register / Vol. 62, No. 106 / Tuesday, June 3, 1997 / Rules and Regulations

30265

shutdown. A shutdown occurred
recently on the west pipeline due to a
train derailment, and the downtime was
24 hours. The downtime could be
longer, depending on the severity of the
derailment or other problem, such as
heavy rains.

The west pipeline now delivers
approximately 70 thousand B/D of
gasoline to Phoenix and about 12
percent (8,000) of that continues on to
Tucson. The east pipeline now delivers
approximately 25 thousand B/D of
gasoline to Phoenix.20 Both the east and
west pipelines have significant
additional capacity beyond what is
currently being shipped.2t About 20
percent of the Phoenix total is
ultimately shipped to markets outside
Maricopa County and will not be RFG
unless market conditions result in a
give-away.22

Phoenix is considered part of the
West Coast distribution area that
supplies 1.3 million B/D of gasoline.23
Industry representatives believe that it
is inconsequential whether a small
shortfall in RFG supply for Phoenix
occurs in the east or the west pipeline.
The west pipeline has the capacity, with
some disruption, to adjust and meet the
majority of the Phoenix demand for all
types of gasoline in the event of loss of
the east line supply. The loss of the east
supply has happened before, when one
of the two suppliers was down for
periodic maintenance and a breakdown
occurred at the other. Several refiners
agreed that the only situation that is
likely to cause an RFG shortage in
Phoenix is a break or stoppage in the
west pipeline.24 Given that the total
Phoenix/Tucson area gasoline demand
is 110 thousand B/D and the maximum
east pipeline flow rate is 55 thousand B/
D for all products, shortages and price
increases are inevitable if the west
pipeline goes down.25 This would occur
regardless of the type of gasoline
required by Arizona; therefore, the
state’s opt-in to RFG does not affect this
situation.

b. Estimated Phoenix Gasoline Market
and Refiner Capability to Supply

The total gasoline demand for the
state of Arizona is approximately 130

20 MathPro Report at pages 20-27.

21See Docket A-97-02, IV-E-7, Memorandum to
EPA Air Docket regarding telephone conversations
between EPA and industry representatives on the
issue of supply to Phoenix.

22MathPro Report at pages 20-27. A give-away
occurs when higher quality gasoline, that costs
more to produce, is sold at a lower price, one
reflective of conventional gasoline. MathPro Report
at page 30.

23See Docket A-97-02, IV-E-7.

241d.

25 MathPro Report at pages 20-27.

thousand B/D. The total gasoline now
being delivered to Phoenix terminals by
both pipelines is about 88 thousand B/
D. Approximately 80 percent (70
thousand B/D) of the Phoenix terminal
volume is used in Maricopa County (the
Phoenix 0zone nonattainment area). The
remaining 20 percent of the Phoenix
terminal volume is shipped to five other
Arizona counties.26

Based on the comments received, EPA
believes at least six refiners will supply
federal RFG from the west and two to
three refiners will supply RFG from the
east. This assures some supply of
federal RFG to Phoenix from both the
west and the east. Most of the refiners
that commented, with one exception,
stated that they intend to supply federal
RFG for the Phoenix market for the
summer of 1997. In addition, one
company stated that it intends to supply
Phoenix by displacement; that is, it
supplies the Texas and California
markets with federal RFG and California
RFG (*‘CaRFG”), thus making it possible
for Texas and California refiners to
supply the Phoenix market.
Furthermore, one commenter submitted
a plot of the price difference between
RFG and CG in the New York, Gulf
Coast, and California markets. The
commenter concluded that the very
narrow differential, which was about 2
cents in the federal program and about
4 cents for the California gasoline,
indicates that supplies are more than
adequate. And finally, the Arizona Task
Force contractor stated in its report that
its analysis of the gasoline distribution
system (which includes the refineries,
the SFPP South Pipeline System, and
the local bulk terminals) led to the
finding that in general *‘the existing
distribution system has the capability to
deliver the required volumes of special
Maricopa County gasolines meeting any
of the proposed standards [the Arizona
Task Force considered several fuels
options] .”” 27

One refiner commented that it
currently supplies Phoenix from a
refinery located in El Paso and will not
be able to produce RFG for this summer
at that refinery. The company stated,
however, that they are looking at
various options to replace those
volumes. Another party stated that for
the few refiners that might not be able
to meet the RFG specifications this
summer, the industry has an often-
utilized method of arranging exchanges
or trades of gasoline in one market for
gasoline in another. This arrangement is
designed to provide relief for refiners

261d.
27]d. at pages 76-77.

and marketers during company-specific
supply disruptions.

c. Potential for Phoenix RFG Supply
Shortage

Industry has told EPA in written
comments and in meetings that the
continuous buying, selling and trading
of gasoline stocks in response to the
spot prices makes supply shortages of
types of gasoline, like RFG, very
unlikely.28 The short term price
increases that occurred when CaRFG
was introduced in California was caused
by an unusual and unexpected
combination of refinery disruptions not
expected to occur in Phoenix. Typical
spot prices are: (1) CaRFG—$0.70/
gallon; (2) federal RFG-$0.69/gallon;
and (3) CG—$0.66/gallon. Generally, the
differences in price correspond to
difference in refining costs. Thus, in
order to supply RFG, a trader could opt
to buy any of the gasoline types,
whether barged from Texas, San
Francisco, Washington, or other more
distant locations, and, if necessary, turn
CG into RFG, at a cost of 3 cen