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Briefings on how to use the Federal Register

For information on briefings in Washington, DC, see
announcement on the inside cover of this issue.

For information on briefings in Kansas City and
Independence, MO, Long Beach and San Francisco, CA,

and Anchorage, AK, see the announcement in
Reader Aids.
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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.
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The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.
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New titles and/or volumes will be added to this online
service as they become available.
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http://www.access.gpo.gov/naralcfr

For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via:

0  Phone: toll-free: 1-888-293-6498

O  Email: gpoaccess@gpo.gov
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The January 1997 Office of the Federal Register Document
Drafting Handbook
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This handbook helps Federal agencies to prepare documents
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.
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research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

April 15, 1997 at 9:00 am

Office of the Federal Register
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800 North Capitol Street, NW.
Washington, DC

(3 blocks north of Union Station Metro)
RESERVATIONS: 202-523-4538

For additional briefings see the announcement in Reader Aids
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532

RIN 3206-AH59

Prevailing Rate Systems; Abolishment
of San Joaquin, California,
Nonappropriated Fund Wage Area;
Correction

AGENCY: Office of Personnel
Management.

ACTION: Final rule; correction
amendment.

SUMMARY: This document contains a
correction of the final rule abolishing
the San Joaquin, California,
nonappropriated fund (NAF) Federal
Wage System (FWS) wage area.

EFFECTIVE DATE: February 21, 1997.

FOR FURTHER INFORMATION CONTACT:
Frank Derby, (202) 606-2848.

SUPPLEMENTARY INFORMATION: This
document contains a correction of a
regulation that was published as an
interim rule on September 17, 1996 (61
FR 48817) and adopted as final without
changes on January 22, 1997 (62 FR
3195). The effective date section had an
incorrect date for the conversion of NAF
wage employees from the San Joaquin,
CA, NAF wage schedule to the
Sacramento, CA, NAF wage schedule.

List of Subjects in 5 CFR Part 32

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.
Office of Personnel Management.

James B. King,
Director.

Accordingly, 5 CFR Part 532 is
corrected by making the following
correcting amendment:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

2. On page 3195, second column, the
second sentence of the effective date
section is corrected to read: “Employees
currently paid rates from the San
Joaquin, CA, NAF wage schedule will
continue to be paid from that schedule
until their conversion to the
Sacramento, CA, NAF wage schedule on
April 19, 1997, the effective date of the
next Sacramento, CA, wage schedule.”

[FR Doc. 97-8719 Filed 4-4-97; 8:45 am]
BILLING CODE 6325-01-P

DEPARTMENT OF AGRICULTURE
Rural Housing Service
Rural Business-Cooperative Service

Rural Utilities Service

Farm Service Agency

7 CFR Parts 1901, 1940, 1951, 2003,
and 3570

RIN 0575-AC10

Community Facilities Grant Program

AGENCY: Rural Housing Service, Rural
Business-Cooperative Service, Rural
Utilities Service, and Farm Service
Agency, USDA.

ACTION: Interim rule with request for
comments.

SUMMARY: The Rural Housing Service
(RHS), formerly the Rural Housing and
Community Development Service
(RHCDS), a successor agency to the
Farmers Home Administration (FmHA),
promulgates a new regulation for
Community Facilities Grants (CFG).
This action implements legislation
which authorizes grants for developing
essential community facilities. RHS also
amends its existing regulations that are
to be utilized in administering
Community Facilities grants. The
intended effect of this action is to
publish regulations and application
processing procedures to implement
this new grant program.

DATES: These interim regulations are
effective April 7, 1997. Comments must
be received on or before June 6, 1997.
ADDRESSES: Submit written comments
in duplicate to the Director, Regulations
and Paperwork Management Division,
Rural Housing Service, U.S. Department
of Agriculture, Stop 0743, 1400
Independence Ave. SW., Washington,
DC 20250-0743. Comments may also be
submitted via the Internet by addressing
them to “‘comments@rus.usda.gov’’ and
must contain “Grants’ in the Subject.
All comments will be made available for
public inspection during regular work
hours at the above address.

FOR FURTHER INFORMATION CONTACT:
Jennifer Barton, Loan Specialist,
Community Programs Division, Rural
Housing Service, U.S. Department of
Agriculture, Stop 3222, South
Agriculture Building, 1400
Independence Avenue SW.,
Washington, DC 20250-3222, telephone
(202) 720-1504.

SUPPLEMENTARY INFORMATION:
Classification

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.” It
has been determined that this action
does not constitute a major Federal
action significantly affecting the quality
of the human environment and, in
accordance with the National
Environmental Policy Act of 1969, Pub.
L. 91-190, an Environmental Impact
Statement is not required.

Civil Justice Reform

This interim rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. In accordance with this
rule: All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule except as specifically prescribed in
the rule; and (3) administrative
proceedings of the National Appeals
Division in accordance with 7 CFR part
11 must be exhausted before bringing
suit in court challenging action taken
under this rule.
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Unfunded Mandates Reform Act

Title Il of the Unfunded Mandates
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
the Agency generally must prepare a
written statement, including a cost-
benefit analysis, for proposed and final
rules with “Federal Mandates’ that may
result in expenditures to State, local, or
tribal governments, in the aggregate, or
to the private sector, of $100 million or
more in any one year. When such a
statement is needed for a rule, section
205 of the UMRA generally requires the
Agency to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective, or least burdensome
alternative that achieves the objectives
of the rule.

This rule contains no Federal
mandates (under the regulatory
provisions of Title Il of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, today’s rule is
not subject to the requirements of
sections 202 and 205 of the UMRA.

Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. §605(b), the Rural Housing
Service (RHS) certifies that this rule will
not have a significant economic impact
on a substantial number of small entities
due to the small amount of funds being
infused into the economy. Because it
also will not require small entities to do
more than large entities to participate in
the program, a Regulatory Flexibility
Analysis has not been prepared.

Paperwork Reduction Act

In accordance with the Paperwork
Reduction Act of 1995, the Agency
announces its intention to seek Office of
Management and Budget (OMB)
approval of new reporting and
recordkeeping requirements. These
requirements have been approved by
emergency clearance by OMB under
OMB Control Number 0575-0173.

The Agency offers direct and
guaranteed loans for the development of
essential community facilities in rural
areas. This rule will add a CFG program
to the services currently available. Many
rural communities have experienced
significant economic stress over the
years. The economies of most rural
communities were dependent upon the
agricultural sector. In many cases, the
problems caused by the structural
changes in agriculture have been
exacerbated by other factors such as

isolation, inadequate child care, closing
of many small manufacturing plants,
and lack of health care. At the same
time, rapidly developing technology,
such as telecommunications, has
brought new opportunities.
Unfortunately, many rural communities
have suffered such severe economic
constraints for so long that they are
unable to provide their residents with
the basic services needed to improve
their quality of life. The Community
Facilities (CF) programs assist these
poorest rural communities with
financial resources to develop or
improve health care facilities, child care
centers, schools, libraries, fire and
rescue buildings and equipment, town
halls, street improvements, and so on.
When these basic services become
available to residents, the community
becomes stronger and better equipped to
continue its economic and community
development efforts.

The information requested by the
Agency is vital to making prudent
lending, monitoring, and servicing
decisions. The Agency must determine
that the applicant is eligible and the
project is financially feasible before
making a loan or awarding a grant.
Annual audits and certain other
management reports are required to
ensure that the project remains viable
and that the services are being provided.
Other information may be required for
servicing loans.

The public burden for the CF loan
programs has been previously approved
by OMB. The Agency intends to
establish a new information collection
docket for 7 CFR part 3570, subpart B,
which will contain only those
additional items required for the CF
grant program.

Public Burden in 7 CFR Part 3570,
Subpart B

At this time, the Agency is requesting
OMB clearance of the following burden:

Form RD 3570-3, ““Agreement for
Administrative Requirements for
Community Facilities Grants.” This
document serves as the contract
between the Agency and the grantee.
The agreement sets forth the rights and
responsibilities of both parties to the
grant. The grantee reads and signs the
form.

Paragraph 3570.11(c). This paragraph
requires grant applicants to certify, in
writing, that they are unable to finance
the proposed project from their own
resources, through commercial credit at
reasonable rates and terms, or other
funding sources without CFG program
assistance. This helps meet the statutory
intent that these grants are awarded

only to the neediest rural communities
who have no other financial resources.

Estimate of Burden: Public reporting
burden for this collection is estimated to
range from 15 minutes to 1 hour per
response.

Respondents: Associations, public
entities, nonprofit corporations, and
federally recognized Indian tribes
seeking CFG funding to provide
essential community facilities to the
residents of the poorest rural
communities.

Estimated Number of Respondents:
200.

Estimated Number of Responses per
Respondent: 1.7.

Estimated Total Annual Burden on
Respondents: 234 hours.

The subject regulation is published
for public review and comment.
Additional copies of the interim rule or
copies of the referenced forms may be
obtained from Barbara Williams,
Regulations and Paperwork
Management Division, at (202) 720—
9734. Comments are invited on: (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;
(b) the accuracy of the Agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

All responses to this notice will be
summarized, included in the request for
OMB approval, and will become a
matter of public record. Comments
should be submitted to the Desk Officer
for Agriculture, Office of Information
and Regulatory Affairs, Office of
Management and Budget, Washington,
D.C. 20503, and to Barbara Williams,
Regulations and Paperwork
Management Division, U.S. Department
of Agriculture, Rural Housing Service,
Stop 0743, 1400 Independence Avenue
SW., Washington, D.C. 20250. A
comment to OMB is best assured of
having its full effect if OMB receives it
within 30 days of publication of this
rule.

Intergovernmental Review

This program is listed in the Catalog
of Federal Domestic Assistance under
number 10.766 and is subject to the
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provisions of Executive Order 12372
which requires intergovernmental
consultation with State and local
officials. The Agency has conducted
intergovernmental consultation in the
manner delineated in RD Instruction
1940-J.

Discussion of Interim Rule

It is the policy of the Department that
rules relating to public property, loans,
grants, benefits, or contracts shall be
published for public comment not
withstanding the exemption of 5 U.S.C.
553 with respect to such rules.

The purpose of this rule is to
implement section 763 of Pub. L. 104—
127 which amends section 306(a) of the
Consolidated Farm and Rural
Development Act (CONACT). This
statutory amendment created
Community Facilities (CF) grants, and
specifically authorized up to $10
million per fiscal year for this program.
In creating the CF grant program,
Congress recognized that many rural
poverty-stricken communities are not
eligible for RHS’s direct or guaranteed
CF loan programs and, therefore, have
no access to assistance for essential
community facilities such as health
care, public safety, and fire protection
services.

Due to the recent natural disasters
that have occurred in the southern and
midwestern areas, many of our poorest
rural communities are faced with
devastation. Many communities are in
emergency situations as a result of the
tornadoes and flooding and need
assistance in restoring basic services to
their residents. These grant funds will
help at a time when they are the most
needed.

Background

However, this action is to comply
with public law and any delay would be
contrary to the public interest.
Comments are being solicited on this
interim final rule and will be considered
in development of the final rule. The
Department is making this action
effective immediately upon publication
in the Federal Register.

The CF grant program will work in
conjunction with the CF loan programs.
For those poverty-stricken communities,
the grant program will provide the
minimum amount sufficient for
feasibility purposes to bridge the gap
enabling communities to afford the
Agency’s loan programs. Failure to
implement this rule as quickly as
possible denies access to this essential
program for these communities.

There is no historical data available to
quantify benefits. However, the benefit
to be derived from the program is the

opportunity to invest in essential
community facilities in rural areas,
thereby improving the availability and
expertise of services in rural
communities so rural residents can
enjoy an improved quality of life.

The interim rule describes the
procedures for applying for and
obtaining this grant assistance. The
Agency is providing for public comment
to allow those who wish to suggest
alternative rule provisions or courses of
action in implementing this program an
opportunity to express their views.

CFG funds shall be awarded to
eligible associations, units of general
local government, nonprofit
corporations, and federally recognized
Indian tribes. These same applicants are
eligible to apply for other CF financial
assistance.

The statute requires that CFG funds be
used to provide the Federal share of the
cost of developing specific essential
community facilities in rural areas. The
amount of the CFG funds for a facility
shall not exceed 75 percent of the cost
of developing the facility and provide
for a graduated scale for the amount of
the Federal share, with higher Federal
shares for facilities in communities that
have lower community population and
income levels. The Agency has
developed a scale to predetermine grant
funding percentages based on
population, project location, and the
income of the community being served
by the facility. The Agency has further
determined that to better utilize limited
funds available under the program, the
maximum amount of grant assistance is
further limited to the minimum amount
sufficient for feasibility purposes to
provide for facility operation and this
amount shall not exceed 50 percent of
a State’s annual allocation or $50,000,
whichever is greater.

Eligibility

Grants may be made to associations,
federally recognized Indian Tribes,
nonprofit corporations, and public
bodies serving rural areas. Rural area
determinations will be made to
ascertain the eligibility of the applicant
and the proposed facility. The
procedure established in this rule to
determine eligible grant areas is based
on density requirements used by the
Agency in other programs.

In accordance with section
306(a)(19)(B)(ii) of the CONACT, CFG
funds may be used to pay up to 75
percent of the cost to develop the
essential community facility. The
remaining 25 percent becomes the
applicant’s responsibility. Other
funding participation through either
leveraging, local fundraising, other CF

financial assistance, or applicant
contribution will enable CFG funds to
reach a broader range of rural economic
development efforts. The 25 percent
requirement must be in accordance with
7 CFR part 3015, “Uniform Federal
Assistance Regulations,” 7 CFR part
3016, “Uniform Administrative
Requirements for Grants and
Cooperative Agreements to State and
Local Governments,” or 7 CFR part
3019, “Uniform Administrative
Requirements for Grants and
Agreements with Institutions of Higher
Education, Hospitals, and Other Non-
Profit Organizations,” as applicable.
Under 7 CFR parts 3015, 3016, and
3019, matching funds, with certain
exceptions, cannot come from another
Federal grant program.

No Federal funds for this program
will be granted to an applicant who has
an outstanding delinquent Federal debt
until the delinquent account has been
paid in full. Funds will not be granted
to an applicant if an outstanding
judgment has been obtained by the
United States in a Federal Court (other
than in the United States Tax Court),
which has been recorded, unless it has
been paid in full or otherwise satisfied.

Definitions referenced in the interim
final rule are based on working
definitions used by the Agency or other
Federal agencies for similar programs.
The term *‘rural” and “rural area” and
“primarily”” were taken from related
program regulations also under
authority of the CONACT. The essential
community facility must be located in a
rural area and serve primarily rural
areas. “‘Rural’” and *“*Rural Area” in this
context means a city, town, or
unincorporated area that has a
population of 25,000 inhabitants or less.
“Primarily” refers to the majority of the
residents and businesses being served
by the facility which must be at least 51
percent rural.

Application Process

Since the Agency is adding CFG funds
to the services it currently offers,
applicants need only submit one
application to apply for CF financial
assistance. Application requirements
include submission of an “Application
for Federal Assistance” and other
supporting documentation which is
consistent with each program. The
application process is a two-stage
procedure to determine applicant
eligibility, project priority status, and
funding availability. The supporting
documentation required is necessary for
the Agency to determine if the applicant
is eligible, if the proposed grant
purposes are eligible, and to help the
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Agency select the best applications for
funding.

Project Selection

With respect to the CFG program,
section 306(a)(19)(B)(iii) of the CONACT
requires use of a graduated scale so that
rural communities with low populations
and low income levels receive more
funds. The type of graduation used is
left to the Agency to determine.
Therefore, the Agency has determined
that eligible projects are those located in
rural communities with populations of
25,000 or less and serving primarily
rural communities where the median
household income of the area to be
served is below the higher of the
poverty line or 80 percent of the State
nonmetropolitan median household
income. Population and income are
used to determine how much grant
assistance an applicant is eligible for
and to assign points to prioritize
projects for funding selections. The
Agency has developed graduated scales
using the above criteria. Using these
graduated scales, the rural communities
with low populations and low income
levels have the greatest chance of being
selected for funding and will get the
highest share of grant funds.

Projects will be selected based on a
priority point system, set out in the
regulation. Preference is given to
projects located in rural areas with low
populations and low income levels. A
project located in a rural community
with a population of 5,000 or less will
receive 30 points, one with between
5,001 and 15,000 residents will be given
20 points, and one with up to the
maximum 25,000 population will be
awarded 10 points. A similar scale has
been designed for the median household
income of the project’s service area.
Eligible communities will have incomes
below the poverty line or specific
percentages of their State’s
nonmetropolitan median household
income. Thirty points will be assigned
to those projects serving communities
with median household incomes below
the higher of the poverty line or 60
percent of the Statewide figure, 20
points to those projects serving
communities with median household
incomes below the higher of the poverty
line or 70 percent of the Statewide
figure, and 10 points to those projects
serving communities with median
household incomes below the higher of
the poverty line or 80 percent of the
Statewide figure. Points will be added if
the project is for health care or public
safety and is identified in the State
strategic plan. In cases of special need,
discretionary points may be given for
situations such as geographic

distribution of grant funds, loss of a
community facility due to an accident
or natural disaster, or for any projects
leveraging funds from other sources.
The Agency believes that this system
will ensure that CFG assistance is
awarded to the neediest, most rural
communities as required by the
authorizing legislation.

After each project has been rated,
points will be totaled and ranked with
all other applications in the State so that
grants are awarded competitively. This
selection method is considered the best
method for the CFG program due to the
large number of applications expected
and the limited grant funds available.

The Agency monitors and evaluates
each project it approves in accordance
with 7 CFR parts 3015, 3016, and 3019.
Monitoring typically involves site visits
by Agency personnel, telephone
conversations, and evaluation of the
grantee’s written activity reports.
Activity reports are used to evaluate
projects and must be in a measurable
form. Termination of grant provisions is
in accordance with 7 CFR parts 3015,
3016, and 3019. These provisions are
consistent with other Agency programs.

Miscellaneous

Recipients are subject to all applicable
Federal laws, Federal and United States
Department of Agriculture (USDA)
policies, regulations, and procedures
applicable to Federal financial
assistance. Requirements concerning
civil rights, the environment, debarment
and suspension, etc., have been listed in
this rule. These restrictions are
consistent with other Agency programs.

List of Subjects

7 CFR Part 1901

Civil rights, Compliance reviews, Fair
housing, Minority groups.

7 CFR Part 1940

Administrative practice and
procedure, Agriculture, Allocations,
Grant Programs—Housing and
community development, Loan
programs—Agriculture, Rural areas.

7 CFR Part 1951

Account servicing, Grant programs—
Housing and community development,
Reporting requirements, Rural areas.

7 CFR Part 2003

Organization and functions
(government agencies).

7 CFR Part 3570

Accounting, Administrative practice
and procedure, Conflicts of interests,
Environmental impact statements, Fair
housing, Grant programs—Housing and

community development, Loan
programs—Housing and community
development, Rural areas, Subsidies.

Therefore, chapters XVIII and XXXV
of title 7, Code of Federal Regulations,
are amended as follows:

PART 1901—PROGRAM-RELATED
INSTRUCTIONS

1. The authority citation for part 1901
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 40
U.S.C. 442; 42 U.S.C. 1480, 2942.

Subpart E—Civil Rights Compliance
Requirements

2. Section 1901.204 is amended by
adding a paragraph (a)(28) to read as
follows:

§1901.204 Compliance reviews.

a * * *

(28) Community Facilities Grants in
part 3570, subpart B, of this title.

* * * * *

PART 1940—GENERAL

3. The authority citation for part 1940
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 42
U.S.C. 1480.

Subpart L—Methodology and
Formulas for Allocation of Loan and
Grant Program Funds

4. Section 1940.592 is added to read
as follows:

§1940.592 Community facilities grants.

(a) Amount available for allocations.
See §1940.552(a).

(b) Basic formula criteria, data source,
and weight. See §1940.552(b).

(1) The criteria used in the basic
formula are:

(i) State’s percentage of National rural
population—50 percent.

(ii) State’s percentage of National
rural population with income below the
poverty level—50 percent.

(2) Data source for each of these
criterion is based on the latest census
data available. Each criterion is assigned
a specific weight according to its
relevance in determining need. The
percentage representing each criterion is
multiplied by the weight factor and
summed to arrive at a State factor (SF).
SF (criterion (b)(1)(i) x 50 percent)

+ (criterion (b)(2)(ii) x 50 percent)

(c) Basic formula allocation. See
§1940.552(c). States receiving
administrative allocations do not
receive formula allocations.

(d) Transition formula. The transition
formula for Community Facilities Grants
is not used.
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(e) Base allocation. See § 1940.552(e).
States receiving administrative
allocations do not receive base
allocations.

(f) Administrative allocation. See
§1940.552(f). States participating in the
formula base allocation procedures do
not receive administrative allocations.

(9) Reserve. See §1940.552(g).

(h) Pooling of funds. See
§1940.522(h). Funds will be pooled at
midyear and yearend. Pooled funds will
be placed in the National Office reserve
and will be made available
administratively.

(i) Availability of the allocation. See
§1940.552(i).

(i) Suballocation by State Director.
See §1940.552(j).

(k) Other documentation. Not
applicable.

PART 1951—SERVICING AND
COLLECTIONS

5. The authority citation for part 1951
is revised to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 42
U.S.C. 1480.

Subpart E—Servicing of Community
and Insured Business Programs Loans
and Grants

§1951.201 [Amended]

6. Section 1951.201 is amended by
adding the words “‘and grants” after the
words “Community Facility loans.”

PART 2003—ORGANIZATION

7. The authority citation for part 2003
is revised to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 42
U.S.C. 1480; Public Law 100-82.

Subpart A—[Amended]

8. Exhibit A of subpart A, paragraph
2, under the heading of Assistant
Administrator—Community and
Business Programs is amended by
adding the words “‘and grants” after the
words ‘“‘community facility loans.”

9. Chapter XXXV, title 7, Code of
Federal Regulations is amended by
adding a new part 3570 to read as
follows:

PART 3570—COMMUNITY PROGRAMS
Subpart A—[Reserved]

Subpart B—Community Facilities Grant
Program

Sec.
3570.51
3570.52

General.

Purpose.

3570.53 Definition.

3570.54 Equal opportunity and fair
housing.

3570.55-3570.56 [Reserved]

3570.57 Authorities, delegations, and
redelegation.

3570.58-3570.59 [Reserved]

3570.60 Processing preapplications,
applications, and completing grant
dockets.

3570.61 Eligibility for grant assistance.

3570.62 Use of grant funds.

3570.63 Limitations.

3570.64 Determining the maximum grant
assistance.

3570.65 Project selection priorities.

3570.66 [Reserved]

3570.67 Applications determined ineligible.

3570.68-3570.69 [Reserved]

3570.70 Other considerations.

3570.71 Application review, approval and
obligation of funds.

3570.72-3570.75 [Reserved]

3570.76 Planning and performing
development.

3570.77-3570.79 [Reserved]

3570.80 Grant closing and delivery of
funds.

3570.81-3570.82 [Reserved]

3570.83 Audits.

3570.84 Grant servicing.

3570.85 Programmatic changes.

3570.86 Subsequent grants.

3570.87 Grant suspension, termination, and
cancellation.

3570.88 Management assistance.

3570.89 [Reserved]

3570.90 Exception authority.

3570.91 Regulations.

3570.92 [Reserved]

3570.93 Regional Commission grants.

3570.94 Forms and exhibits

3570.95-3570.99 [Reserved]

3570.100 OMB control number.

Authority: 5 U.S.C. 301; 7 U.S.C. 1989.

Subpart A—[Reserved]

Subpart B—Community Facilities
Grant Program

§3570.51 General.

(a) This subpart outlines Rural
Housing Service (RHS) policies and
authorizations and sets forth procedures
for making essential Community
Facilities (CF) grants authorized under
section 306(a)(19) of the Consolidated
Farm and Rural Development Act (7
U.S.C. 1926(a)(19)).

(b) Funds allocated for use in
accordance with this subpart are also to
be considered for use by Native
American tribes within a State
regardless of whether State development
strategies include Indian reservations
within the State’s boundaries. Native
American tribes residing on such
reservations must have equal
opportunity along with other rural
residents to participate in the benefits of
these programs.

(c) Any processing or servicing
activity conducted pursuant to this
subpart involving authorized assistance
to Agency employees, members of their
families, close relatives, or business or

close personal associates is subject to
the provisions of part 1900, subpart D,
of this title. Applications for assistance
are required to identify any relationship
or association with an RHS employee.

(d) Copies of all forms referenced in
this subpart are available in the
Agency’s National Office or any Rural
Development field office.

(e) An outstanding judgment obtained
against an applicant by the United
States in a Federal Court (other than in
the United States Tax Court) shall cause
the applicant to be ineligible to receive
any grant or loan until the judgment is
paid in full or otherwise satisfied.
Agency grant funds may not be used to
satisfy the judgment.

(f) Grants made under this subpart
will be administered under, and are
subject to parts 3015, 3016, and 3019 of
this title, as appropriate, and established
Agency guidelines.

(9) The income data used to determine
median household income must be that
which accurately reflects the income of
the population to be served by the
proposed facility. The median
household income of the service area
and the nonmetropolitan median
household income for the State will be
determined using income data from the
most recent decennial Census of the
United States.

§3570.52 Purpose.

The purpose of the Community
Facilities grant program is to assist in
the development of essential
community facilities in rural areas. The
Agency will authorize grant funds on a
graduated basis. Eligible applicants
located in small communities with low
populations and low median household
incomes may receive a higher
percentage of grant funds. The amount
of grant funds provided for a facility
shall not exceed 75 percent of the cost
of developing the facility.

§3570.53 Definitions.

Agency. The Rural Housing Service
(RHS), an agency of the U.S. Department
of Agriculture, or a successor agency.

Approval Official. An official who has
been delegated loan or grant approval
authorities within applicable programs,
subject to certain dollar limitations.

Community facility (CF) (essential).
The term ““facility’ refers to both the
physical structure financed and the
resulting service provided to rural
residents. An essential community
facility must:

(1) Serve a function customarily
provided by a local unit of government;

(2) Be a public improvement needed
for the orderly development of a rural
community;
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(3) Not include private affairs or
commercial or business undertakings
(except for limited authority for
industrial parks);

(4) Be within the area of jurisdiction
or operation for the public bodies
eligible to receive assistance or a similar
local rural service area of a not-for-profit
corporation; and

(5) Be located in a Rural area, county,
or multi-county area depending on the
type of essential community facility.

Grantee. An entity with whom the
Agency has entered into a grant
agreement under this program.

Instructions. Agency internal
procedure available in any Rural
Development Office and variously
referred to as Rural Development
Instruction, RD Instruction, and FmHA
Instruction.

Nonprofit Corporations. Any
organization or entity that is eligible for
RHS financial assistance in accordance
with 7 CFR §1942.17(b)(1)(B)(ii).

Processing office. The office
designated by the State program official
to accept and process applications for
CF projects.

Project cost. The cost of completing
the proposed community facility.
(Facilities previously constructed will
not be considered in determining
project costs.) Total project costs will
include only those costs eligible for CF
assistance.

Poverty line. The level of income for
a family of four, as defined in section
673(2) of the Community Services Block
Grant Act (42 U.S.C. 9902(2)).

Public body. Any State, county, city,
township, incorporated town or village,
borough, authority, district, economic
development authority, or Native
American tribe on a Federal or State
reservation, or other federally
recognized Indian tribe in rural areas.

RHS. The Rural Housing Service, an
agency of the United States Department
of Agriculture, or a successor agency.

Rural areas. The terms “‘rural’” and
“rural area’” mean any city, town, or
unincorporated area with a population
of 25,000 inhabitants or less according
to the latest decennial Census of the
United States.

RUS. The Rural Utilities Service, an
agency of the United States Department
of Agriculture, or a successor agency.

Service area. The area reasonably
expected to be served by the facility
financed by the Agency.

State. The term “‘State’”” means each of
the 50 States, the Commonwealth of
Puerto Rico, Guam, the Virgin Islands of
the United States, American Samoa, the
Commonwealth of the Northern Mariana
Islands, the Marshall Islands, the

Republic of Palau, and the Federated
States of Micronesia.

State Director. The term ‘““State
Director’” means, with respect to a State,
the Director of the Rural Development
State Office.

Statewide nonmetropolitan median
household income. The median
household income of all rural areas of
a State.

Strategic plan. A plan developed by
each State for Rural Development
initiatives and the type of assistance
required. Plans shall identify goals,
methods, and benchmarks for measuring
success in carrying out the plan.

§3570.54 Equal opportunity and fair
housing.

The Agency will administer the
program in accordance with equal
opportunity and fair housing legislation
and applicable Executive Orders.
Federal statutes provide for extending
RHS financial assistance without regard
to race, color, religion, sex, national
origin, age, disability, and marital or
familial status. The participant must
possess the capacity to enter into legal
contracts under State and local statutes.
All activities under this subpart shall be
accomplished in accordance with title
VI of the Civil Rights Act of 1964, the
Civil Rights Act of 1968 (Fair Housing
Act), the Rehabilitation Act of 1973, and
all other Federal laws and Executive
Orders prohibiting discrimination in
Federal programs. To file a complaint,
write the Secretary of Agriculture, U.S.
Department of Agriculture, 1400
Independence Avenue SW.,
Washington, DC 20250, or call 1-800—
245-6340 (voice) or (202) 720-1127
(TDD).

8§83570.55-3570.59 [Reserved]

§3570.60 Processing preapplications,
applications, and completing grant dockets.
(a) Preapplications and applications

for grants will be developed in
accordance with applicable portions of
§81942.2, 1942.104, 1942.105, and
1980.851 of this title. For combination
proposals, only one preapplication
package and one application package
should be prepared and submitted.

(b) Financial information contained in
preliminary engineering and
architectural reports will be prepared
without considering grant assistance.

(c) The application package will be
reviewed by the processing office for
eligibility, the maximum amount of
grant funds allowable, and scored for
selection priority.

§3570.61 Eligibility for grant assistance.

The essential community facility must
primarily serve rural areas with

populations of 25,000 or less, where the
median household income in the areas
to be served by the proposed facility is
below the higher of the poverty line or
80 percent of the State nonmetropolitan
median household income.

(a) Eligible applicant. An applicant
must be:

(1) A public body, such as a
municipality, county, district, authority,
or other political subdivision of a State;

(2) A nonprofit corporation or an
association. Applicants other than
utility-type applicants must have
significant ties with the local rural
community. Such ties are necessary to
ensure to the greatest extent possible
that a facility under private control will
carry out a public purpose and continue
to primarily serve rural areas. Ties may
be evidenced by items such as:

(i) Association with, or controlled by,
a local public body or bodies, or broadly
based ownership and control by
members of the community; or

(ii) Substantial public funding
through taxes, revenue bonds, or other
local Government sources or substantial
voluntary community funding, such as
would be obtained through a
community-wide funding campaign; or

(3) A federally recognized Indian tribe
on a Federal or State reservation.

(b) Eligible facilities. Essential
community facilities:

(1) Must be located in rural areas,
except for utility-type services, such as
telecommunications or hydroelectric,
serving both rural and nonrural areas. In
such cases, RHS funds may be used to
finance only that portion serving rural
areas, regardless of facility location.

(2) Must be necessary for orderly
community development and consistent
with the State’s strategic plan.

(c) Credit elsewhere. Applicants must
be unable to finance the proposed
project from their own resources,
through commercial credit at reasonable
rates and terms, or other funding
sources without grant assistance under
this subpart and certify to such status in
writing.

(d) Economic feasibility. All projects
financed under the provisions of this
section must be based on satisfactory
sources of revenues. The amount of CF
grant assistance must be the minimum
amount sufficient for feasibility
purposes which will provide for facility
operation and maintenance, reasonable
reserves, and debt repayment.

(e) Legal authority and responsibility.
Each applicant must have, or will
obtain, the legal authority necessary for
construction, operation, and
maintenance of the proposed facility.
The applicant shall be responsible for
operating, maintaining, and managing
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the facility and providing for its
continued availability and use at
reasonable rates and terms. This
responsibility shall be the applicant’s
even though the facility may be
operated, maintained, or managed by a
third party under contract or
management agreement.

§3570.62 Use of grant funds.

Grant funds up to 75 percent of the
cost of developing specific essential
community facilities in rural areas may
be used:

(a) To supplement financial assistance
authorized in accordance with part
1942, subparts A and C, and part 1980,
subpart | of this title. Funding for the
balance of the project shall consist of
other CF financial assistance, applicant
contribution, or loans and grants from
other sources.

(b) To assist in developing essential
community facilities in rural areas as
contained in §81942.17(d)(1), 1942.112,
and 1980.813 of this title.

§3570.63 Limitations.

(a) Grant funds may not be used to:

(1) Pay any annual recurring costs,
including purchases or rentals that are
generally considered to be operating and
maintenance expenses;

(2) Construct or repair electric
generating plants, electric transmission
lines, or gas distribution lines to provide
services for commercial sale;

(3) Refinance existing indebtedness;

(4) Pay interest;

(5) Pay for facilities located in cities
or towns in excess of 25,000, except as
noted in §3570.61(b)(1);

(6) Pay any costs of a project when the
median household income of the
population to be served by the proposed
facility is above the higher of the
poverty line or 80 percent of the
nonmetropolitan median household
income of the State;

(7) Pay project costs when other loan
funding for the project is not equal to,
or less than, the current intermediate
interest rate for CF loans (as contained
in part 1810, subpart A, Exhibit B of this
title, available in any Rural
Development office);

(8) Pay an amount greater than 75
percent of the cost to develop the
facility;

(9) Pay costs to construct facilities to
be used for commercial rental where the
applicant has no control over tenants
and services offered;

(10) Construct facilities primarily for
the purpose of housing State, Federal, or
quasi-Federal agencies; and

(11) Pay for any purposes restricted by
§8§1942.17(d)(2), 1942.112(b), and
1980.814 of this title.

(b) Grant assistance will be provided
on a graduated scale with higher grant
funds going to small communities with
the lowest median household income.

Grant assistance is limited to the
following percentages of eligible project
Ccosts:

(1) 75 percent when the proposed
project is:

(i) Located in a rural community
having a population of 5,000 or less; and

(i) The median household income of
the population to be served by the
proposed facility is below the higher of
the poverty line or 60 percent of the
State nonmetropolitan median
household income.

(2) 55 percent when the proposed
project is:

(i) Located in a rural community
having a population of 15,000 or less;
and

(if) The median household income of
the population to be served by the
proposed facility is below the higher of
the poverty line or 70 percent of the
State nonmetropolitan median
household income.

(3) 35 percent when the proposed
project is:

(i) Located in a rural community
having a population of 25,000 or less;
and

(i) The median household income of
the population to be served by the
proposed facility is below the higher of
the poverty line or 80 percent of the
State nonmetropolitan median
household income.

(4) Grant assistance cannot exceed the
applicable percentages contained in this
section and may be further limited due
to the availability of grant funds or by
the maximum grant assistance allowable
determined in accordance with
§3570.64.

§3570.64 Determining the maximum grant
assistance.

(a) Responsibility. State Directors are
responsible for determining the
applicant’s eligibility for grant
assistance. A “Worksheet for Computing
Maximum Grant Assistance” (available
in any Rural Development office) will be
used to record the maximum allowable
grant for each Community Facilities
project.

(b) Maximum grant assistance. Grant
assistance cannot exceed the lower of:

(1) Qualifying percentage of eligible
project cost determined in accordance
with §3570.63(b);

(2) Minimum amount sufficient to
provide for economic feasibility as
determined in accordance with
§3570.61(d); or

(3) Either 50 percent of the annual
State allocation or $50,000, whichever is

greater, unless an exception is made by
the RHS Administrator in accordance
with §3570.90.

§3570.65 Project selection priorities.

Applications are scored on a priority
basis. Points will be distributed as
follows:

(a) Population priorities. The
proposed project is located in a rural
community having a population of:

(1) 5,000 or less—30 points;

(2) Between 5,001 and 15,000—20
points; or

(3) Between 15,001 and 25,000—10
points.

(b) Income priorities. The median
household income of the population to
be served by the proposed project is:

(1) Below the higher of the poverty
line or 60 percent of the State
nonmetropolitan median household
income—30 points;

(2) Below the higher of the poverty
line or 70 percent of the State
nonmetropolitan median household
income—20 points; or

(3) Below the higher of the poverty
line or 80 percent of the State
nonmetropolitan median household
income—10 points.

(c) Other priorities. Points will be
assigned for one or more of the
following initiatives:

(1) Project is identified in the State
strategic plan—10 points;

(2) Project is for health care—10
points;

(3) Project is for public safety—10
points.

(d) Discretionary. (1) The State
Director may assign up to 15 points to
a project, in addition to those that may
be scored under paragraphs (a) through
(c), of this section. These points are to
address unforeseen exigencies or
emergencies, such as the loss of a
community facility due to an accident
or natural disaster or the loss of joint
financing if Agency funds are not
committed in a timely fashion. In
addition, the points will award projects
benefitting from the leveraging of funds
in order to improve compatibility and
coordination between the Agency and
other agencies’ selection systems and for
those projects that are the most cost
effective.

(2) In selecting projects for funding at
the National Office level, additional
points will be awarded based on the
priority assigned to the project by the
State Office. These points will be
awarded in the manner shown below.
Only the three highest priority projects
for a State will be awarded points. The
Administrator may assign up to 30
additional points to account for
geographic distribution of funds,
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emergency conditions caused by
economic problems or natural disasters,
and leveraging of funds.

Priority Points

5
3
1

§§3570.66-3570.69

[Reserved]

§3570.70 Other considerations.

Each application must contain the
comments, necessary certifications, and
recommendations of appropriate
regulatory or other agency or institution
having expertise in the planning,
operation, and management of similar
facilities as required by part 1942,
subparts A and C, and part 1980,
subpart I, of this title. Proposals for
facilities financed in whole or in part
with Agency funds must be coordinated
with appropriate Federal, State, and
local agencies as required by the
following:

(a) Intergovernmental review.

(b) Civil rights compliance
requirements.

(c) Environmental requirements.

(d) Governmentwide debarment and
suspension.

(e) Restrictions on lobbying.

(f) Excess capacity or transfer of
employment.

(9) National Historic Preservation Act
of 1966.

(h) Uniform Relocation Assistance
and Real Property Acquisition.

(i) Floodplains and wetlands.

(i) Flood or mudslide hazard area
precautions.

(k) Civil Rights Impact Analysis.

§83570.71-3570.75 [Reserved]

§3570.76 Planning and performing
development.

Planning and performing
development will be handled in
accordance with §§1942.9, 1942.18, and
1942.126 of this title.

8§83570.77-3570.79 [Reserved]

§3570.80 Grant closing and delivery of
funds.

(a) The Agency’s policy is that grant
funds will not be disbursed from the
Treasury until they are actually needed
by the applicant and all borrower funds
and other CF financial assistance are
expended.

(1) Agency or other loan funds will be
disbursed before the disbursal of any
Agency grant funds except when:

(i) Interim financing of the total
estimated amount of loan funds needed
during construction is arranged;

(ii) All interim funds have been
disbursed; and

(iii) Agency grant funds are needed
before any other loan can be closed.

(2) If grant funds are available from
other agencies and are transferred for
disbursement by RHS, these grant funds
will be disbursed in accordance with
the agreement governing such other
agencies’ participation in the project.

(3) Any grant funds remaining will be
handled in accordance with
§1942.17(p)(6) of this title.

(b) If the grant is made in connection
with other CF financial assistance, grant
closing must occur simultaneously with
loan closing.

(c) Agency grant funds will be
disbursed in accordance with
881942.17(p)(2) and 1942.123 of this
title.

(d) Payment for construction will be
made in accordance with
881942.17(p)(5) and 1942.127 of this
title.

(e) An “Agreement for Administrative
Requirements for Community Facilities
Grants” will be signed by the grantee.
For grants that supplement Agency loan
funds, the grant should be closed
simultaneously with the closing of the
loan. However, when grant funds will
be disbursed before loan closing, as
provided in paragraph (a)(1) of this
section, the grant will be closed not later
than the delivery date of the first
advance of grant funds.

§83570.81-3570.82 [Reserved]

§3570.83 Audit requirements.

Audits will be conducted in
accordance with § 1942.17(q)(4) of this
title. The audit requirements apply only
to the years in which grant funds are
received. Audits must be prepared in
accordance with Generally Accepted
Government Auditing Standards
(GAGAS) using the publication,
““Standards for Audit of Governmental
Organizations, Programs, Activities, and
Functions.”

§3570.84 Grant servicing.

Grants will be serviced in accordance
with part 1951, subparts E and O of this
title.

§3570.85 Programmatic changes.

The grantee shall obtain prior
approval for any change to the
objectives of the project. (For
construction projects, a material change
in approved space utilization or
functional layout shall be considered
such a change.) Failure to obtain prior
approval of changes to the approved
project or budget can result in
suspension, refund, or termination of
grant funds.

§3570.86 [Reserved]

§3570.87 Grant suspension, termination,
and cancellation.

Grants may be suspended or
terminated for cause or convenience in
accordance with parts 3015, 3016, or
3019 of this title, as applicable.

§3570.88 Management assistance.

Grant recipients will be supervised, to
the extent necessary, to ensure that
facilities are constructed in accordance
with approved plans and specifications
and to ensure that funds are expended
for approved purposes.

§3570.89

§3570.90 Exception authority.

The Administrator may, in individual
cases, make an exception to any non-
statutory requirement or provision of
this subpart if the Administrator
determines that application of the
requirement or provision would
adversely affect the Government’s
financial interest and shows how the
adverse impact will be eliminated or
minimized if the exception is made.
Requests for exceptions must be made
in writing by the approval official.

[Reserved]

§3570.91 Regulations.

Grants under this part will be in
accordance with parts 3015, 3016, or
3019, as applicable, of this title and any
conflicts between those parts and this
part will be resolved in favor of the
applicable parts 3015, 3016, or 3019, as
applicable.

§3570.92 [Reserved]

§3570.93 Regional Commission Grants.

(a) Grants are sometimes made by
Federal Regional Commissions for
projects eligible for RHS assistance. RHS
has agreed to administer such funds in
a manner similar to administering RHS
assistance.

(b) The transfer of funds from a
Regional Commission to RHS will be
based on specific applications
determined to be eligible for an
authorized purpose in accordance with
the requirements of RHS and the
Regional Commission.

(c) The Appalachian Regional
Commission (ARC) is authorized under
the Appalachian Regional Development
Act of 1965, as amended, to serve the
Appalachian region. ARC grants are
handled in accordance with the ARC
Agreement (RUS Bulletin 1780-25)
which applies to all ARC grants
administered by RHS. Therefore, a
separate Project Management Agreement
between RHS and ARC is not needed for
each ARC grant.
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(d) Other Federal Regional
Commissions are those authorized
under Title V of the Public Works and
Economic Development Act of 1965.
Grants by these commissions are
handled in accordance with a separate
Project Management Agreement
between the respective Regional
Commission and RHS for each
Commission grant administered by RHS
(quide 1 of part 1942, subpart G). The
agreement should be prepared by the
RHS State Director and the appropriate
Commission official when the State
Director receives a notice from the
Commission of the amount of the grant
to be made.

(e) When the Agency has funds in the
project, no charge will be made for
administering grant funds.

(f) When RHS has no loan or grant
funds in the project, an administrative
charge will be made pursuant to the
Economy Act of 1932, as amended (31
U.S.C. 1535). A fee of 5 percent of the
first $50,000 and 1 percent of any
amount over $50,000 will be paid RHS
by the commission.

§83570.94-3570.99 [Reserved]

§3570.100 OMB control number.
According to the Paperwork
Reduction Act of 1995, no persons are
required to respond to a collection of
information unless it displays a valid
OMB control number. The valid OMB
control number for this information
collection is 0575-0173.
Dated: March 28, 1997.
Inga Smulkstys,
Deputy Under Secretary, Operations and
Management, Rural Development.
Dated: March 28, 1997.
Dallas R. Smith,

Acting Under Secretary, Farm and Foreign
Agricultural Service.

[FR Doc. 97-8743 Filed 4-4-97; 8:45 am]
BILLING CODE 3410-XV-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM-105—-AD; Amendment
39-9988; AD 97-07-14]

RIN 2120-AA64
Airworthiness Directives; Airbus Model
A320 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),

applicable to certain Airbus Model
A320 series airplanes, that requires
modification of an area on the front spar
of the wing center section by installing
shims and new fasteners to reinforce
pressure floor fittings. This amendment
is prompted by a report from the
manufacturer indicating that full-scale
fatigue testing on the test model
revealed fatigue cracking in this area.
The actions specified by this AD are
intended to prevent fatigue cracking in
this area, which can reduce the
structural integrity of fuselage frame 36
and the wing center section.

DATES: Effective May 12, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 12,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Airbus Industrie, 1 Rond Point
Maurice Bellonte, 31707 Blagnac Cedex,
France. This information may be
examined at the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, Rules Docket,
1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the
Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Tim Backman, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2797; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Airbus
Model A320 series airplanes was
published in the Federal Register on
January 21, 1997 (62 FR 2982). That
action proposed to require modification
of an area on the front spar of the wing
center section by installing shims and
new fasteners to reinforce pressure floor
fittings.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
single comment received.

The commenter supports the
proposed rule.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 5 Airbus
Model A320 series airplanes of U.S.
registry will be affected by this AD, that
it will take approximately 13 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour.
Required parts will cost approximately
$576 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be $6,780,
or $1,356 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-07-14 Airbus Industrie: Amendment
39-9988. Docket 96—NM—-105-AD.
Applicability: Model A320 series airplanes
as listed in Airbus Service Bulletin A320-57—
1013, Revision 1, dated September 29, 1992;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.

The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking in the rib
flange of the front spar side of the wing
center section, and consequent reduced
structural integrity of fuselage frame 36 and
the wing center section, accomplish the
following:

(a) Prior to the accumulation of 16,000 total
landings, or within 3 months after the
effective date of this AD, whichever occurs
later, modify the rib flange on the front spar
of the wing center section by installing shims
and new fasteners to reinforce pressure floor
fittings, in accordance with Airbus Service
Bulletin A320-57-1013, Revision 1, dated
September 29, 1992.

Note 2: Modification of the rib flange
accomplished prior to the effective date of
this AD in accordance with Airbus Service
Bulletin A320-57-1013, dated April 12,
1989, is considered acceptable for

compliance with the modification required
by this AD.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with §§821.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) to operate the airplane to a
location where the requirements of this AD
can be accomplished.

(d) The modification shall be done in
accordance with Airbus Service Bulletin
A320-57-1013, Revision 1, dated September
29, 1992, which contains the following list of
effective pages:

Page No.

Revision level shown on page

Date shown on page

Original

September 29, 1992.
April 12, 1989.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Airbus Industrie, 1 Rond Point Maurice
Bellonte, 31707 Blagnac Cedex, France.
Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
May 12, 1997.

Issued in Renton, Washington, on March
27,1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-8422 Filed 4-4-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 96—-NM-127-AD; Amendment
39-9987; AD 97-07-13]

RIN 2120-AA64

Airworthiness Directives;
Construcciones Aeronauticas, S.A.
(CASA) Model CN-235 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain CASA Model CN—
235 series airplanes, that requires
replacement of the center wing
attachment rods with new rods. This
amendment is prompted by a report
from the manufacturer indicating that
these rods failed during a full-scale
fatigue test. The actions specified by
this AD are intended to prevent fatigue
failure of these rods, which
consequently could reduce the
structural integrity of the wing-to-
fuselage attachment.

DATES: Effective May 12, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of May 12,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Construcciones Aeronauticas, S.A.,
Getafe, Madrid, Spain. This information
may be examined at the Federal
Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Greg
Dunn, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2799; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain CASA
Model CN-235 series airplanes was
published in the Federal Register on
January 27, 1997 (62 FR 3834). That
action proposed to require replacement
of the center wing attachment rods with
new rods.
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Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

The FAA estimates that 1 CASA
Model CN-235 series airplane of U.S.
registry will be affected by this AD, that
it will take approximately 12 work
hours per airplane to accomplish the
required actions, and that the average
labor rate is $60 per work hour.
Required parts will cost approximately
$1,485 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators is estimated to be $2,205
per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

Therefore, in accordance with
Executive Order 12612, it is determined
that this final rule does not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“*significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-07-13 Construcciones Aeronauticas,
S.A. (CASA): Amendment 39-9987.
Docket 96-NM-127-AD.

Applicability: Model CN-235 series
airplanes; as listed in CASA Service Bulletin
SB-235-53-21M, Revision 1, dated
November 21, 1994 (military airplanes), and
CASA Service Bulletin SB—235-53-21,
Revision 3, dated November 30, 1994 (non-
military airplanes); certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue from causing the center
wing attachment rods to fail, which
consequently could reduce the structural
integrity of the wing-to-fuselage attachment,
accomplish the following:

(a) Prior to the accumulation of 16,000 total
landings, replace center wing attachment
rods having CASA part number (P/N) 35—
22058-0003 or 35-22067-0001 with new
rods having CASA P/N 35-22067-0003, in
accordance with CASA Service Bulletin SB—
235-53-21M, Revision 1, dated November
21, 1994 (for military airplanes); or CASA
Service Bulletin SB—235-53-21, Revision 3,
dated November 30, 1994 (for non-military
airplanes); as applicable.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance

Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The replacement shall be done in
accordance with CASA Service Bulletin SB—
235-53-21M, Revision 1, dated November
21, 1994; or CASA Service Bulletin SB-235—
53-21, Revision 3, dated November 30, 1994;
as applicable. This incorporation by
reference was approved by the Director of the
Federal Register in accordance with 5 U.S.C.
552(a) and 1 CFR part 51. Copies may be
obtained from Construcciones Aeronauticas,
S.A., Getafe, Madrid, Spain. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(e) This amendment becomes effective on
May 12, 1997.

Issued in Renton, Washington, on March
27,1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-8423 Filed 4-4-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 95-ANE-56; Amendment 39—
9978; AD 97-07-04]

RIN 2120-AA64
Airworthiness Directives; Rolls-Royce

plc RB.211-524 Series Turbofan
Engines

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to Rolls-Royce plc RB.211-
524 series turbofan engines, that
requires initial and repetitive borescope
inspections of the head section and
meterpanel assembly of the combustion
liner, and replacement, if necessary,
with serviceable parts. In addition, this
AD allows an optional installation of a
front combustion liner with a
strengthened head section as a
terminating action to the inspection
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requirements. This amendment is
prompted by reports of engine fires due
to premature engine combustor distress.
The actions specified by this AD are
intended to prevent engine combustor
liner deterioration due to thermal
fatigue, which can result in combustor
liner and case burn-through and engine
fire.

DATES: Effective June 6, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of June 6,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Rolls-Royce North America, Inc.,
2001 South Tibbs Ave., Indianapolis, IN
46241; telephone (317) 230-3995, fax
(317) 230-4743. This information may
be examined at the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, 12 New England Executive
Park, Burlington, MA; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Eugene Triozzi, Aerospace Engineer,
Engine Certification Office, FAA, Engine
and Propeller Directorate, 12 New
England Executive Park, Burlington, MA
01803-5299; telephone (617) 238-7148,
fax (617) 238—7199.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to Rolls-Royce plc (R-
R) RB.211-524 series turbofan engines
was published in the Federal Register
on November 13, 1996 (61 FR 58147).
That action proposed to require initial
and repetitive borescope inspections of
the head section and meterpanel
assembly of the combustion liner, and
replacement, if necessary, with
serviceable parts. In addition, this AD
proposed an optional installation of a
front combustion liner with a
strengthened head section C263 material
as a terminating action to the inspection
requirements.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were received on the
proposal or the FAA’s determination of
the cost to the public. Since publication
of the NPRM, R-R has issued Revision
3 to Service Bulletin No. RB.211-72—
B482, dated September 27, 1996, that
differs from Revision 2, referenced in
the NPRM, by editorial changes only.
This final rule references Revision 3 of
the SB. The FAA has determined that
air safety and the public interest require

the adoption of the rule with the change
described previously.

There are approximately 250 engines
of the affected design in the worldwide
fleet. There are currently no domestic
operators of Rolls-Royce plc RB.211—
524G or —524H series turbofan engines.
The FAA estimates that it will take
approximately 8 work hours per engine
to accomplish the required actions, and
that the average labor rate is $60 per
work hour. Based on these figures, the
cost impact per engine per inspection is
estimated to be $480.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air Transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-07-04 Rolls-Royce plc: Amendment 39—
9978. Docket 95-ANE-56.

Applicability: Rolls-Royce plc (R-R)
Models RB.211-524G and -524H turbofan
engines that have not been modified in
accordance with R-R Service Bulletin (SB)
No. RB.211-72-9764, Revision 2, dated
November 10, 1995, installed on but not
limited to Boeing 747—-400 and 767-300
series aircraft.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (d)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent engine combustor liner
deterioration due to thermal fatigue, which
can result in combustor liner and case burn-
through and engine fire, accomplish the
following:

(a) Perform initial and repetitive borescope
inspections of the engine combustor liner
head section in accordance with the intervals
listed in Section 1.C. Compliance (1), and the
procedures described in Section 1.D. Action
(1) of R-R SB No. RB.211-72—-B482, Revision
3, dated September 27, 1996. Prior to further
flight, remove combustors that do not meet
the return to service criteria specified in
Section 1.E. Acceptance Limits of the SB and
replace with serviceable parts.

(b) Perform initial and repetitive borescope
inspections of the meterpanel in accordance
with the intervals listed in Section 1.C.
Compliance (2), and the procedures
described in Section 1.D. Action (2) of R-R
SB No. RB.211-72-B482, Revision 3, dated
September 27, 1996. Prior to further flight,
remove combustors that do not meet the
return to service criteria specified in Section
1.E. Acceptance Limits of the SB and replace
with serviceable parts.

(c) Installation of a front combustion liner
with a strengthened head section in C263
material in accordance with R—R SB No.
RB.211-72-9764, Revision 2, dated
November 10, 1995, constitutes terminating
action to the inspection requirements of this
AD.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Engine
Certification Office. The request should be
forwarded through an appropriate FAA
Principal Maintenance Inspector, who may
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add comments and then send it to the
Manager, Engine Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,

if any, may be obtained from the Engine
Certification Office.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to

a location where the requirements of this AD
can be accomplished.

(f) The actions required by this AD shall be
done in accordance with the following R-R
SBs:

Document No.

Pages

Revision Date

RB.211-72-B482

Total Pages: 9.

RB.211-72-9764 .......cceooviiiiiiiiiiiec

Supplement
Total Pages: 31.

O~NOoOOaR~rWNPE

September 27, 1996.
March 11, 1996.
September 27, 1996.
March 11, 1996.
September 27, 1996.
March 11, 1996.
September 27, 1996.
March 11, 1996.

|
[ee]

November 10, 1995.
August 20, 1993.
November 10, 1995.
August 25, 1995.
August 20, 1993.
August 20, 1993.

Original
Original

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Rolls-Royce North America, Inc., 2001
South Tibbs Ave., Indianapolis, IN 46241,
telephone (317) 230-3995, fax (317) 230—
4743. Copies may be inspected at the FAA,
New England Region, Office of the Assistant
Chief Counsel, 12 New England Executive
Park, Burlington, MA,; or at the Office of the
Federal Register, 800 North Capitol Street
NW., suite 700, Washington, DC.

(9) This amendment becomes effective on
June 6, 1997.

Issued in Burlington, Massachusetts, on
March 26, 1997.

James C. Jones,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 97-8474 Filed 4-4-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—ANE-43; Amendment 39—
9977; AD 97-01-04]

RIN 2120-AA64

Airworthiness Directives; Textron
Lycoming and Superior Air Parts, Inc.

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule, request for
comments.

SUMMARY: This document publishes in
the Federal Register an amendment
adopting Airworthiness Directive (AD)
97-01-04 that was sent previously to all
known U.S. owners and operators of
certain Textron Lycoming T10-540,

LTIO-540, and 10-540 series
reciprocating engines with certain
Superior Air Parts, Inc. Parts
Manufacture Approval (PMA)
replacement cylinder assemblies
installed by individual letters. This AD
requires removal from service of
affected cylinder assemblies for higher
time cylinder assemblies and
replacement with serviceable parts, and
initial and repetitive dye penetrant
inspections for mid-time cylinder
assemblies, or replacement with
serviceable parts. This amendment is
prompted by a report of an inflight
engine failure of a Textron Lycoming
TI10-540 reciprocating engine with
affected Superior Air Parts, Inc. PMA
cylinder assemblies installed. The
actions specified by this AD are
intended to prevent cylinder head
separation, inflight loss of power,
possible engine failure, and fire.
DATES: Effective April 22, 1997 to all
persons except those persons to whom
it was made immediately effective by
priority letter AD 97—01-04, issued on
December 27, 1996, which contained
the requirements of this amendment.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 22,
1997.

Comments for inclusion in the Rules
Docket must be received on or before
June 6, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
96—ANE—43, 12 New England Executive
Park, Burlington, MA 01803-5299.

The applicable service information
may be obtained from Superior Air
Parts, Inc., 14280 Gillis Road, Dallas, TX
75244-3792; telephone (800) 400-5949,
fax (972) 702-8723. This information
may be examined at the FAA, New
England Region, Office of the Assistant
Chief Counsel, 12 New England
Executive Park, Burlington, MA; or at
the Office of the Federal Register, 800
North Capitol Street, NW., Suite 700,
Washington, DC.

FOR FURTHER INFORMATION CONTACT: M.
Monica Merritt, Aerospace Engineer,
Special Certification Office, FAA,
Rotorcraft Directorate, 2601 Meacham
Blvd., Ft. Worth, TX 76137-4298;
telephone (817) 222-5196, fax (817)
222-5136.

SUPPLEMENTARY INFORMATION: On
December 27, 1996, the Federal
Aviation Administration (FAA) issued
priority letter airworthiness directive
(AD) 97-01-04, applicable to Textron
Lycoming Models TIO-540-A2C, —J2B,
—-F2BD, -J2BD, —N2BD, —R2AD, —S1AD,
and LT10-540-)2B, —F2BD, —J2BD,
N2BD, —-R2AD, and 10-540-M1B5D
reciprocating engines, with Superior Air
Parts, Inc. Parts Manufacture Approval
(PMA) part number SL54000-A1, —-A2,
—A2P, —A20P, and A21P series
replacement cylinder assemblies
installed, with serial numbers 001
through 650. That action was prompted
by a report from the Australian Civil
Aviation Authority (CAA) of a New
Piper Company Model PA31-350
aircraft, with a Textron Lycoming TIO-
540 engine installed, that suffered an
inflight engine failure. An examination



16478

Federal Register / Vol. 62, No. 66 / Monday, April 7, 1997 / Rules and Regulations

of the engine revealed that a Superior
Air Parts, Inc. PMA part numbers
SL54000 series replacement cylinder
assembly experienced a cylinder head
separation. A soap leak check of the
other 5 cylinders detected bubbles in 2
cylinders indicating a crack. Superior
Air Parts has reported 12 fractured
cylinders from the field. The cause of
the cylinder head fractures and
separations appears to be that the design
of the PMA cylinder wall thickness is
too thin. This condition, if not
corrected, could result in cylinder head
separation, inflight loss of power,
possible engine failure, and fire.

The FAA has reviewed and approved
the technical contents of Superior Air
Parts, Inc. Mandatory Service Bulletin
(MSB) No. 96-002, Revision A, dated
December 17, 1996, that describes
procedures for dye penetrant
inspections of cylinder assemblies for
cracking.

Since the unsafe condition described
is likely to exist or develop on other
engines of the same type design, the
FAA issued priority letter AD 97-01-04
to prevent cylinder head separation,
inflight loss of power, possible engine
failure, and fire. The AD requires
removal of cylinders from engines with
300 or more hours Time in Service (TIS)
since installation of the affected
cylinder assemblies on the effective date
of this AD within 5 hours TIS after the
effective date of this AD, and
replacement with serviceable parts. For
engines with 245 hours or more TIS
since installation of the affected
cylinder assemblies on the effective date
of this AD, this AD requires an initial
dye penetrant inspection within 5 hours
TIS after the effective date of this AD,
followed by repetitive dye penetrant
inspections at intervals not to exceed 25
hours TIS until reaching the 300 hours
TIS limit, upon which the cylinder
assemblies must be removed from
service. Instead of the dye penetrant
inspections, operators may optionally
remove affected cylinder assemblies and
replace with serviceable parts. Cylinder
assemblies with less than 245 hours TIS
since installation of the affected
cylinder assemblies on the effective date
of this AD must begin the dye penetrant
inspections upon reaching 250 hours
TIS since installation of the affected
cylinder assemblies. The actions are
required to be accomplished in
accordance with the MSB described
previously.

Since it was found that immediate
corrective action was required, notice
and opportunity for prior public
comment thereon were impracticable
and contrary to the public interest, and
good cause existed to make the AD

effective immediately by individual
letters issued on December 27, 1996, to
all known U.S. owners and operators of
certain Textron Lycoming T10-540,
LT10-540, and 10-540 series
reciprocating engines with certain
Superior Air Parts, Inc. PMA
replacement cylinder assemblies
installed. These conditions still exist,
and the AD is hereby published in the
Federal Register as an amendment to
Section 39.13 of part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
make it effective to all persons.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications should identify the
Rules Docket number and be submitted
in triplicate to the address specified
under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—ANE—43.” The
postcard will be date stamped and
returned to the commenter.

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,

it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and is not a “‘significant regulatory
action” under Executive Order 12866. It
has been determined further that this
action involves an emergency regulation
under DOT Regulatory Policies and
Procedures (44 FR 11034, February 26,
1979). If it is determined that this
emergency regulation otherwise would
be significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

839.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-01-04 Textron Lycoming and Superior
Air Parts, Inc.: Amendment 39-9977.
Docket 96-ANE—43.

Applicability: Textron Lycoming Models
TI0-540-A2C, —F2BD, -J2B, —J2BD, -N2BD,
—R2AD, —-S1AD, and LTI0-540-J2B, -F2BD,
—J2BD, N2BD, —-R2AD, and 10-540-M1B5D
reciprocating engines, with Superior Air
Parts, Inc. Parts Manufacture Approval
(PMA) part numbers SL54000-A1, —A2,
—A2P, —A20P, and A21P replacement
cylinder assemblies installed, with serial
numbers 001 through 650. These engines are
installed on but not limited to the following
aircraft: Bellanca DW-1 (Eagle), The New
Piper Aircraft Co. PA-31 and PA-32 series,
Riley Aircraft Cessna 310 conversion, and
Twin Commander Aircraft Corp. 700 series.

Note 1: This airworthiness directive (AD)
applies to each engine identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
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requirements of this AD. For engines that
have been modified, altered, or repaired so
that the performance of the requirements of
this AD is affected, the owner/operator must
request approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent cylinder head separation,
inflight loss of power, possible engine failure,
and fire, accomplish the following:

(a) Within 5 hours Time in Service (TIS)
after the effective date of this AD, for engines
with 300 or more hours TIS since installation
of the affected cylinder assemblies on the
effective date of this AD, remove from service
affected cylinder assemblies and replace with
serviceable parts.

(b) Within 5 hours TIS after the effective
date of this AD, for engines with 245 hours
but less than 300 hours TIS since installation
of the affected cylinder assemblies on the
effective date of this AD, accomplish the
following:

(1) Perform an initial dye penetrant
inspection for cracks in accordance with
Superior Air Parts, Inc. Mandatory Service
Bulletin (MSB) No. 96-002, Revision A,
dated December 17, 1996, or remove and
replace with a serviceable part.

(2) Thereafter, perform repetitive dye
penetrant inspections for cracks at intervals
not to exceed 25 hours TIS since last
inspection, in accordance with Superior Air
Parts, Inc. MSB No. 96-002, Revision A,
dated December 17, 1996, or remove and
replace with a serviceable part.

(3) Prior to further flight, remove from
service cylinder assemblies found cracked
during dye penetrant inspections and replace
with serviceable parts.

(4) Upon accumulating 300 hours TIS since
installation of the affected cylinder
assemblies, prior to further flight remove
from service affected cylinder assemblies and
replace with serviceable parts.

(c) For engines with less than 245 hours
TIS since installation of the affected cylinder
assemblies on the effective date of this AD,
accomplish the following:

(1) Upon accumulating 250 hours TIS since
installation of the affected cylinder
assemblies, perform an initial dye penetrant
inspection for cracks in accordance with
Superior Air Parts, Inc. MSB No. 96-002,
Revision A, dated December 17, 1996, or
remove and replace with a serviceable part.

(2) Thereafter, perform repetitive dye
penetrant inspections for cracks at intervals
not to exceed 25 hours TIS since last
inspection, in accordance with Superior Air
Parts, Inc. MSB No. 96-002, Revision A,
dated December 17 , 1996, or remove and
replace with a serviceable part.

(3) Prior to further flight, remove from
service cracked cylinder assemblies and
replace with serviceable parts.

(4) Upon accumulating 300 hours TIS since
installation of the affected cylinder
assemblies, prior to further flight remove
from service affected cylinder assemblies and
replace with serviceable parts.

(d) For the purpose of this AD, a
serviceable part is defined as a cylinder
assembly other than a Superior Air Parts, Inc.
PMA part number SL54000 —A1, —-A2, —A2P,
—A20P, and A21P replacement cylinder
assembly, with serial numbers 001 through
650.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Special
Certification Office. The request should be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Special Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Special
Certification Office.

(f) Special flight permits in accordance
with Sections 21.197 and 21.199 of the
Federal Aviation Regulations (14 CFR 21.197
and 21.199) may not be issued.

(9) The actions required by this AD shall
be accomplished in accordance with the
following Superior Air Parts, Inc. MSB:

Document No.

Pages Revision Date

96-002
Total pages 4.

1-4 | A December 17, 1996.

This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Superior Air Parts, Inc., 14280 Gillis
Road, Dallas, TX 75244-3792; telephone
(800) 400-5949, fax (972) 702-8723. Copies
may be inspected at the FAA, New England
Region, Office of the Assistant Chief Counsel,
12 New England Executive Park, Burlington,
MA,; or at the Office of the Federal Register,
800 North Capitol Street, NW., suite 700,
Washington, DC.

(h) This amendment becomes effective
April 22, 1997, to all persons except those
persons to whom it was made immediately
effective by priority letter AD 97-01-04,
issued December 27, 1996, which contained
the requirements of this amendment.

Issued in Burlington, Massachusetts, on
March 26, 1997.

James C. Jones,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 97-8476 Filed 4-4-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 4

[T.D. ATF-388; Ref. Notice Nos. 581, 749
and 793]

RIN 1512-AB08

Gamay Beaujolais Wine Designation
(92F-042P)

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Department of the
Treasury.

ACTION: Treasury Decision, Final Rule.

SUMMARY: This final rule amends the
wine labeling regulations to allow use of
the term ““Gamay Beaujolais’ on
American wine labels for a period of 10
years. From the time this final rule takes
effect until the end of the phase-out
period, a wine which derives not less
than 75 percent of its volume from Pinot
noir grapes, Valdiguié (‘“Napa Gamay”’)
grapes, or a combination of both
varieties, may use ‘“Gamay Beaujolais”

as a type designation of varietal
significance. However, from January 1,
1999, until the end of the phase-out
period, brand labels using the
designation “Gamay Beaujolais” must
also bear in direct conjunction
therewith the varietal names Pinot noir
and/or Valdiguig, along with the
following statement on the brand or
back label: ““Gamay Beaujolais is made
from at least 75 percent Pinot noir and/
or Valdiguié grapes.”” After the
expiration of the phase-out period, the
term “Gamay Beaujolais™ will no longer
be recognized as a designation for
American wines.

EFFECTIVE DATE: This final rule is
effective May 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Thomas B. Busey, Wine, Beer and
Spirits Regulation Branch, Bureau of
Alcohol, Tobacco and Firearms, 650
Massachusetts Avenue, NW,
Washington, DC 20226, Telephone:
(202) 927-8230.
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SUPPLEMENTARY INFORMATION:

The Federal Alcohol Administration
Act

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), vests broad authority in
the Director, ATF, as a delegate of the
Secretary of the Treasury, to prescribe
regulations intended to prevent
deception of the consumer, and to
provide the consumer with adequate
information as to the identity and
quality of the product.

Regulations which implement the
provisions of section 105(e) as they
relate to wine are set forth in title 27,
Code of Federal Regulations, part 4 (27
CFR part 4). Section 4.23(b) provides
that the name of a single grape variety
may be used as the type designation of
a grape wine if the wine is labeled with
an appellation of origin, and if not less
than 75 percent of the wine is derived
from grapes of that variety, the entire 75
percent of which was grown in the
labeled appellation of origin area.
Section 4.23(d) provides that the names
of two or more grape varieties may be
used as the type designation for a wine
if all of the grapes used to make the
wine are of the labeled varieties, and the
percentage of the wine derived from
each variety is shown on the label (with
a tolerance of plus or minus 2 percent).
Further rules are mandated for the use
of varietal designations for wines
labeled with multicounty or multistate
appellations of origin.

Section 4.28 of the regulations was
added by T.D. ATF-370, 61 FR 522
(1996). This section contains a category
of type designations of varietal
significance for American wines. These
names designate wines which have
some varietal basis, but which do not
meet the requirements for use of a single
varietal designation. These designations
apply to wines which are composed of
a mixture of specific grape varieties.
ATF believes these wines demonstrate
characteristics of the grape varieties
used to produce them and their names
imply some grape variety source. This
type designation was established in
regulations first promulgated in 1996.

Section 4.34(a) requires that the class
and type be stated in conformity with
the standards of identity in Subpart C,
and in the case of still wine, there may
appear in lieu of the class designation
any varietal (grape type) designation,
type designation of varietal significance,
semigeneric geographic designation, or
geographic distinctive designation to
which the wine is entitled.
Additionally, § 4.34(b)(1) provides that
an appellation of origin disclosing the
true origin of the wine shall appear in

direct conjunction with and in lettering
substantially as conspicuous as the class
and type designation if a grape type
(varietal) designation is used under the
provisions of §4.23 or a type
designation of varietal significance is
used under the provisions of §4.28.

History of Gamay Beaujolais Name

Beaujolais is a region in France
known for producing a distinctive type
of wine. The “Gamay noir a jus blanc”
(otherwise known as the “Gamay”) is
the predominant grape variety used in
the production of Beaujolais wine.

In the 1940s, a grape grown in
California was identified by researchers
at the University of California at Davis
(UCD) as the ““Gamay Beaujolais’ grape.
At that time, it was mistakenly thought
that this was the same Gamay grape
grown in Beaujolais, France. For
decades, American wines made from
this grape were labeled as *“Gamay
Beaujolais.”

In the late 1960’s, researchers at UCD
decided that the grape known as ‘““Napa
Gamay”’ was the true Gamay grape, and
that the “*Gamay Beaujolais” vine was
actually a clone of Pinot noir. The
Foundation Plant Material Service
(FPMS) at UCD (a service operated in
cooperation with UCD which makes
virus-free, true type plant material
available to the industry), identified the
Gamay Beaujolais vine as a clonal
selection of the Pinot noir variety.

Notwithstanding the conclusion that
the “Gamay Beaujolais’ grape was not
related to the true Gamay grape variety,
ATF’s predecessor agency decided to
allow wines produced from both the
Napa Gamay and Pinot noir grape
varieties to be labeled as “Gamay
Beaujolais,” pending a final resolution
of the many controversies related to the
names of grape varieties which had been
erroneously identified in the United
States. In the 1980s, ATF began the
process of evaluating many of these
varietal names, in order to formulate an
authoritative list of grape varieties used
to produce American wines.

Winegrape Varietal Names Advisory
Committee

In 1982, ATF established the
Winegrape Varietal Names Advisory
Committee (referred to as the
“Committee”’) to conduct an
examination of the hundreds of grape
variety names and synonyms in use in
the United States. (47 FR 13623, March
31, 1982). According to its charter, the
Committee was to advise the Director of
the grape varieties and subvarieties
which are used in the production of
wine, to recommend appropriate label
designations for these varieties, and to

recommend guidelines for approval of
names suggested for new grape varieties.
Their recommendations were restricted
to the names of grapes used in
producing American wines. The
Committee’s final report, presented to
the Director in September 1984,
contained the Committee’s findings
regarding use of the most appropriate
names for domestic winegrape varieties.

The final report of the Winegrape
Varietal Names Advisory Committee
concluded as follows:

At present, there are substantial plantings of
two varieties which include the name

Gamay. Neither are the true Gamay (or one

of its several clones) grown in Europe. Gamay
Beaujolais is a clone of Pinot Noir, and Napa
Gamay is an as yet unidentified variety,
which is neither Gamay nor Pinot noir.

The Committee accepted the
recommendation of its subcommittee
that the names ““Napa Gamay’’ and
“Gamay Beaujolais’ should be phased
out. They noted that since Napa Gamay
and Gamay Beaujolais (Pinot noir) were
two distinctively different varieties,
wine made from a blend of both grapes
should not be labeled with one varietal
designation. Id. at 27-29. The
Subcommittee on Gamay Beaujolais
actually recommended that ““the wine
known as ‘Gamay Beaujolais’ be
considered a limited semi-generic wine
produced from the grape variety Pinot
noir and the grape currently known as
‘Napa’ Gamay, either singly or in
combination with each other.” The
Committee’s Final Report stated that the
Committee had “considered a
suggestion that the term Gamay
Beaujolais be allowed for use on
domestic wine labels as a ‘semi-generic’
non-varietal designation,” but made no
recommendation on that issue due to
the conclusion that “‘the suggestion is
outside the mandate of the Committee,
which is limited solely to varietal
names.” The Committee did, however,
note this suggestion for “‘possible
consideration” by ATF.

Notice No. 581

On the basis of the recommendations
contained in the Committee’s final
report, ATF issued Notice No. 581 on
February 4, 1986 (51 FR 4392). That
notice proposed the addition of subpart
J, American Grape Variety Names to part
4. The new subpart was to contain a list
of every grape varietal name authorized
for use in the production of American
wines. ATF received 156 written
comments in response to this notice.

With respect to use of the name
“Gamay Beaujolais,” Notice No. 581
proposed that it should be permitted as
an alternate grape variety name for
future use only for a period of five years.
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During the period of its continued use,
Notice No. 581 proposed that the actual
name of the grape, either Pinot noir or
Napa Gamay, should appear on the label
in direct conjunction with the
designation “Gamay Beaujolais.” After
the passage of five years, Gamay
Beaujolais could no longer be used as a
label designation.

Comments to Notice No. 581

The proposal to phase out use of
Gamay Beaujolais proved controversial.
Only a few respondents concurred with
ATF’s proposal, while 27 respondents
objected to some part of the proposal.
Many commenters suggested that
Gamay Beaujolais was well known to
consumers as a light, red, young, fruity
wine, and that consumers did not view
it as a varietal wine. Some commenters
stated that consumer recognition of
Gamay Beaujolais was good; that the
wine was popular; that consumers knew
what they were buying, and that
elimination of the designation would
serve no consumer purpose. Winery
proprietors and grape growers cited the
large market for this wine and argued
that elimination of the designation
would have a severe economic impact
on their businesses.

Louis P. Martini, a member of the
Winegrape Names Advisory Committee,
submitted a comment in opposition to
the proposed 5-year phase-out period.
He suggested that “‘[tJo remove this
name from wine labels would
effectively remove this wine from the
market.” Other industry members
advocated a longer phase-out period, or
objected to the phase-out altogether. On
the other hand, one consumer advocate
suggested that five years was too long a
phase-out period, and the French
Government opposed any recognition of
the term “Gamay Beaujolais’ in the
regulations.

Notice No. 749

Because the comments on Notice No.
581 varied widely in their approach to
the proposals, and because a lengthy
period of time had passed since the
issuance of Notice No. 581, ATF
decided to open the issue of grape
varietal names to additional public
comment. Thus, on September 3, 1992,
ATF issued Notice No. 749 (57 FR
40380), seeking comment on new and
revised proposals relating to grape
variety names.

By this time, UCD had determined
that the grape known as ““Napa Gamay”’
was not the Gamay grape of France. The
“Napa Gamay’’ grape variety was
positively identified by the FPMS as
Valdiguig, although it is not widely
known by this name in the United

States. In Notice No. 749, ATF proposed
that “Napa Gamay’’ be considered a
synonym for the prime name Valdiguié
and requested comments on whether
Napa Gamay should be phased out in
the future. ATF also announced that the
“Gamay Beaujolais” issue would be the
subject of a separate notice of proposed
rulemaking.

Notice No. 793

On April 5, 1994, ATF published
Notice No. 793 (59 FR 15878) in the
Federal Register proposing specific
conditions for the use of Gamay
Beaujolais as a wine label designation.
The 90-day comment period closed on
July 5, 1994.

ATF stated that the evidence
considered by ATF established that
““Gamay Beaujolais” was not a true
varietal name, and that the two grape
varieties which have been called
““Gamay Beaujolais” in this country are
not Gamay grapes. Thus, ATF
concluded that Gamay Beaujolais
should not be listed in subpart J of 27
CFR part 4 as a grape variety name. On
the basis of the comments to Notice Nos.
581 and 749 and current trade and
consumer recognition of the name, ATF
stated that many consumers viewed
Gamay Beaujolais as a type of red wine
which may be described as light and
fruity. However, ATF also believed that
many consumers associated the
designation “Gamay Beaujolais’ with a
wine produced from the Pinot noir or
Napa Gamay grape varieties. Therefore,
instead of phasing out the use of the
designation ‘““Gamay Beaujolais” as
proposed in Notice No. 581, ATF
proposed in Notice No. 793 to
specifically allow the continued use of
Gamay Beaujolais under §4.34, relating
to class and type designations. Section
4.34 was selected for placement of the
Gamay Beaujolais designation because
§4.28 and the type designations of
varietal significance it established did
not exist in 1994.

As previously discussed, existing
regulations provided that a wine was
not entitled to a varietal type
designation unless 75 percent of its
volume is derived from grapes of that
variety. Accordingly, ATF proposed to
allow the use of the designation *“Gamay
Beaujolais’ only where the wine
derived not less than 75 percent of its
volume from Pinot noir grapes or Napa
Gamay grapes. Wine labels bearing the
designation ‘““Gamay Beaujolais” would
also have been required to bear a
varietal type designation (Pinot noir or
Napa Gamay) and an appellation of
origin. Furthermore, the proposed
amendment to 8 4.34 specified that the
optional designation “Gamay

Beaujolais” must appear in direct
conjunction with the varietal type
designation and the appellation of
origin, and must appear in lettering of
substantially the same size and kind.

T.D. ATF-370

On January 8, 1996, ATF issued T.D.
ATF-370 (61 FR 522), a final rule on the
issue of grape variety names for
American wines. ATF issued a
comprehensive list of grape variety
names approved for use on American
wine labels. The final rule took effect on
February 7, 1996. The name ‘“Napa
Gamay” is listed as a synonym for
“Valdiguié ”’; however, “Napa Gamay”’
may only be used on labels of wines
bottled prior to January 1, 1999. The
name *“‘Gamay Beaujolais” was not
listed as an approved varietal name.
Instead, the preamble noted that ATF
has made Gamay Beaujolais the subject
of a separate rulemaking proceeding.
The preamble also stated that “[i]n the
interim, ATF will permit domestic
wineries to use Gamay Beaujolais as a
designation. Such wine must derive at
least 75 percent of its volume from Pinot
noir, from Valdiguié (Napa Gamay), or
from a mixture of these grapes.” 61 FR
at 532.

Comments to Notice No. 793

There were 237 comments submitted
in response to Notice No. 793. 211
comments were in favor of allowing the
continued use of the designation
“Gamay Beaujolais” on wine labels,
while 26 were opposed to any use of
““Gamay Beaujolais’ on American wine
labels.

Comments in Favor of Proposal

The Wine Institute, American
Vintners Association, winegrape
growers associations, wine grape
growers, wine producers, and wine
wholesalers submitted comments in
favor of allowing continued use of
“*Gamay Beaujolais” on American wine
labels. However, many of these
commenters took issue with some of
ATF’s proposals.

Some commenters suggested that the
designation **Gamay Beaujolais” had
lost any varietal significance, and it
should not be restricted to wines made
from Pinot noir or Napa Gamay grapes.
Thus, for example, the American
Vintners Association suggested that any
light, red, young, fruity wine should be
allowed the designation “Gamay
Beaujolais” as long as the actual grape
variety is shown on the label.

The vast majority of comments
received by ATF came from
wholesalers, vineyard proprietors, and
wineries who supported the recognition
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of “Gamay Beaujolais” in the
regulations. However, these commenters
opposed ATF’s proposal that a wine
labeled with the designation **Gamay
Beaujolais” must derive 75 percent of its
volume from either the Napa Gamay or
Pinot noir grape variety. The comments
noted that the longstanding industry
practice was to blend the two grape
varieties in the production of “Gamay
Beaujolais” wine, and that the blend of
the two distinct grape varieties should
be considered as meeting the 75 percent
requirement found in the regulations.

Most of the comments in favor of
allowing a blend of Pinot noir and
“Napa Gamay”’ grapes also brought up
the issue of whether varietal percentages
should be required on the label. ATF
did not propose such a requirement in
Notice No. 793, because the regulations
at §4.23 do not require a listing of
percentages where 75 percent of the
wine is derived from a single grape
variety. However, under § 4.23(d),
percentages must be listed on the label
whenever two or more grape varieties
are used as the type designation for a
wine.

The commenters who raised this issue
were opposed to listing the percentage
of grape varieties on the label. Instead,
they suggested that the varietal names
“Pinot noir” and “Napa Gamay’’ be
listed on the label in descending order
by volume, without requiring that the
percentages be shown. The Wine
Institute suggested that this option
would allow “‘the broadest amount of
winemaking flexibility in achieving the
Gamay Beaujolais style and minimizing
consumer confusion that could result
from a multiple varietal label.”

While many commenters in favor of
retention of the term “Gamay
Beaujolais” stated that consumer
recognition of this wine was good, none
of the comments offered specific
evidence, such as consumer surveys, on
what consumers understood to be the
varietal significance of the term. The
Wine Institute submitted a label dating
back to at least 1950, showing that the
use of this name on American wine
labels went back several decades, and
submitted evidence tending to show
that consumers had positive views
about “Gamay Beaujolais’ wines.
However, some of this evidence actually
tended to support the conclusion that
some American consumers consider
“Gamay Beaujolais” to be a style of
wine similar to French Beaujolais
wines. This evidence did not support
ATF’s premise in Notice No. 793 that
American consumers were aware that
wines labeled as ““Gamay Beaujolais”
were made from Pinot noir or Valdiguié
grapes.

Comments in Opposition to Use of
Gamay Beaujolais

Of the 26 comments received in
opposition to the continued use of
Gamay Beaujolais on wine labels, 13
were from importers and 4 from foreign
producers-exporters. The remaining 9
comments are discussed in more detail
below.

Most of these commenters strongly
opposed the use of ““Gamay Beaujolais”
on American wine labels, stating that
American wineries were continuing to
use the term because they wanted to
take unfair advantage of the Beaujolais
name. Secondly, these commenters
believed that use of the term “Gamay
Beaujolais,” even when modified with a
geographical appellation of origin and a
varietal type designation, was highly
misleading and confusing to consumers,
since it was being used to describe a
wine that was not made from Gamay
grapes, and did not originate in
Beaujolais, France. However, like the
comments supporting the proposal,
none of the opposing comments
provided specific evidence, such as
consumer surveys, on the consumer’s
perception of the term. Finally, it was
argued that continued use of the term
““Gamay Beaujolais” on American wine
labels constituted a violation of ATF
regulations and the United States
Government’s commitment to prevent
any erosion of protected appellations of
origin.

The Delegation of the Commission of
the European Communities (now the
European Union) commented that the
proposal would confuse and mislead
consumers, since it allows ‘“‘the use of
the optional designation ‘Gamay
Beaujolais’ for wine which is recognized
by BATF as originating neither from a
true ‘Gamay’ grape variety nor from the
‘Beaujolais’ area of France.” Their
comment also argued that any
recognition of the designation “Gamay
Beaujolais” for American wines would
violate Item Il of the Exchange of
Letters between the EC and the United
States dated July 26, 1983, as well as
provisions of the Uruguay Round
Agreement on Trade Related Aspects of
Intellectual Property (TRIPS). This
argument was based on the premise that
the proposed rule would erode
protection of the nongeneric designation
“Beaujolais.” Instead, the comment
suggested implementing the shortest
possible transition period for allowing
the term pending its outright
prohibition. The Comite Vins, the
European Community association
representing the Community’s entire
wine industry and trade, and the
Federation des Exportateurs de Vins et

Spiritueux de France (FEVS) filed
similar comments in opposition to the
proposed rule.

The Agricultural Attache from the
French Embassy also made similar
arguments, and suggested that the
proposed rule would essentially create a
new semigeneric designation to the
detriment of a French appellation of
origin already recognized by U.S.
regulations.

Separate comments from the Union
Viticole du Beaujolais (representing
French Beaujolais growers) and the
Federation Des Syndicats de
Negociants-Eleveurs de Grande
Bourgogne (representing Beaujolais and
Burgundy wine merchants) strongly
opposed the proposed rule as
misleading to consumers and in
violation of U.S. international
commitments.

A comment on behalf of the Deutscher
Weinfonds (DW), stated that while the
DW had no direct interest in this matter,
it felt strongly, “‘as a matter of principle,
that distinctive geographical
designations, and distinctive grape
varietals, particularly those recognized
by BATF in its regulations, should in no
way be diluted or compromised.”

The National Association of Beverage
Importers, Inc. (NABI), a trade
association representing importers of
wine, beer, and distilled spirits, filed a
comment representing the views of the
majority of its members. NABI stated
that the Brown-Forman Beverage
Company and Heublein, Inc. did not
agree with its comment. NABI stated
that use of the designation “Gamay
Beaujolais™ in accordance with the
proposed rule was misleading to
consumers, since it would be used to
designate a wine produced from grapes
which were not Gamay grapes, and
since the product had nothing to do
with the protected geographical
designation “‘Beaujolais.” NABI argued
that the proposed erosion of the term
“Beaujolais’ was in violation of
international agreements, as well as
ATF’s own regulations, since
“Beaujolais” is recognized as a
distinctive designation in 27 CFR
4.24(c). NABI recommended that ATF
adopt its earlier proposal to phase out
the use of the term over a five-year
period commencing with the
publication of the final rule.

Finally, the law firm of Ropes & Gray
submitted a comment on behalf of its
clients the Institut National des
Appellations d’Origine (“INAO”) and
the Union Interprofessionelle des Vins
du Beaujolais (*“UIVB”). Shortly prior to
publication of Notice No. 793, the INAO
and UIVB had petitioned ATF to
eliminate recognition of the designation



Federal Register / Vol. 62, No. 66 / Monday, April 7, 1997 / Rules and Regulations

16483

“‘Gamay Beaujolais” on American wine
labels. Their comment in response to
Notice No. 793 argued that recognition
of ““Gamay Beaujolais’ as a labeling
term would erode the protection of the
distinctive designation “Gamay
Beaujolais,” and would essentially
create a new semigeneric wine
designation. The INAO and UIVB
argued that there is no objective
evidence that establishes that
consumers are not misled by use of the
labeling designation “Gamay
Beaujolais.” They suggested that even if
an accurate appellation of origin and
varietal designation appeared on the
label in conjunction with the
designation ‘“Gamay Beaujolais,”
consumers might still erroneously
believe that the wine is made from a
combination of, for example, Pinot noir
and Gamay grapes, or that consumers
will still be misled into believing that
the wine is similar to French Beaujolais
wines.

The INAO and UIVB also argued that
ATF’s recognition of the name **Gamay
Beaujolais” is in violation of the
international obligations of the United
States, and stated that such recognition
would undermine the protection
accorded the distinctive name
“Beaujolais,” and create a new
semigeneric name.

Discussion of Comments

In Notice No. 793, ATF proposed the
continuance of the name “Gamay
Beaujolais” on American wine labels,
premised on the belief that American
consumers had come to associate this
term with a wine made from Pinot noir
and Valdiguié (“‘Napa Gamay”) grapes.
ATF recognized that the use of this term
to designate these grapes arose from an
initial classification error; however,
ATF reasoned that if consumer
recognition of the term was based on its
new secondary meaning in the United
States, then the term would not mislead
the American consumer if used in direct
conjunction with an appellation of
origin, as well as a varietal type
designation. Thus, the most important
issue in determining whether the
regulations should continue to authorize
use of the name “Gamay Beaujolais’ on
American wine labels was whether
American consumers were aware that
the term has a secondary meaning
referring to wines made from Pinot noir
and Valdiguié grapes.

Many of the commenters in
opposition to Notice No. 793 challenged
ATF’s assumption that consumers
understood the true varietal basis of
“*Gamay Beaujolais” wines. While the
commenters in favor of continuing the
use of “Gamay Beaujolais’ stated that

there was good consumer recognition of
the term, they did not provide evidence
that many American wineries had
voluntarily disclosed the true grape
varieties in ““Gamay Beaujolais’ wines
on the label. Without this labeling
information, the fact that the
designation had appeared on American
wine labels for decades did not establish
that consumers knew that the wines
were actually made from Pinot noir or
Napa Gamay grapes.

Upon careful consideration of the
comments, ATF has concluded that
none of the commenters were able to
provide any competent and reliable
consumer perception evidence showing
that the average American consumer
was knowledgeable enough to recognize
that “Gamay Beaujolais” was a wine
made from the Pinot noir and “Napa
Gamay” grape varieties. In fact, some of
the commenters in favor of the proposed
rule (such as the American Vintners
Association) actually took a contrary
position on this matter, and argued that
American consumers did not associate
““Gamay Beaujolais” with a particular
grape variety or varieties. These
commenters suggested that the
American consumer actually associated
the designation *“‘Gamay Beaujolais”
with a style of wine making.

While the comments (of both those
supporting and opposing the proposal)
did not provide direct evidence of
consumer understanding of the varietal
significance of the term “Gamay
Beaujolais,” ATF believes that there is
a legitimate basis for its belief that the
wine industry and knowledgeable
consumers associate the term with a
wine produced from Pinot noir and/or
Valdiguié (“Napa Gamay”) grapes. It is
ATF’s understanding that the term
“Gamay Beaujolais” is not used to
designate French Beaujolais wines or
other French wines made from Gamay
noir grapes. While wine experts thus
immediately know that the term
““Gamay Beaujolais” is used to refer to
a wine which is not made from Gamay
grapes, it is not apparent whether the
average American consumer is as
knowledgeable on this issue. For
example, in Jancis Robinson’s Vines,
Grapes, and Wines, (Alfred A. Knopf,
New York 1986) at 227, under the listing
of ““Gamay Beaujolais,” the true
meaning of this name is explained in a
forthright manner, although the author
goes on to state that “‘these facts are not
widely known among ordinary wine
drinkers.”

Because the comments did not shed
much light on the issue of consumer
perception, ATF reviewed articles in the
popular press to see whether these
articles provided consumers with

accurate information about the identity
of “Gamay Beaujolais’” wines. Many of
these articles indicated that
knowledgeable wine writers were aware
of the varietal composition of “*Gamay
Beaujolais” wines. For example, an
article by Gerald Boyd in the July 15,
1992 edition of the San Francisco
Chronicle entitled “‘Lighten Up with
Young Gamays and Pinots’ states that
“[1long thought the true grape of
Beaujolais, Gamay Beaujolais is in fact
a clone of Pinot Noir.” Frank Prial of the
New York Times stated as follows in an
article entitled “Wine Talk” dated
January 16, 1991: “Gamay beaujolais
and Napa gamay are fairly popular
California grapes, but neither is actually
gamay; gamay beaujolais is an inferior
clone of the pinot noir grape, and Napa
gamay is probably a little-used grape
from the South of France called
valdiguie.”

These examples reflect that there is a
fairly widespread knowledge among
knowledgeable wine writers that
**Gamay Beaujolais” wines are not made
from Gamay noir grapes. On the other
hand, some of these articles suggested
that the labeling of these wines was
confusing. For example, in the March
28, 1990 edition of the Washington Post,
in an article entitled ““All-American
Beaujolais,” Ben Giliberti explained the
true identity of the ““Gamay Beaujolais”
and ““Napa Gamay”’ grapes, and then
stated ‘“Regardless of grape variety, most
domestic bottlings are labeled gamay
beaujolais—a confusing situation that
one hopes will be rectified by labeling
authorities in the near future.” In an
article entitled ““French Beaujolais
Needn’t Fear that California Clone,” in
the July 18, 1991 edition of the Atlanta
Constitution, writer Bruce Galphin
explains that ““it has been widely known
for years that gamay Beaujolais is a
clone (mutated form) of pinot noir’” but
also states that the situation is
“confusing to Americans learning about
wine.”

Conclusion

After carefully reviewing the
comments, as well as commentary by
wine experts such as Jancis Robinson,
and articles in the popular press such as
the ones cited above, ATF has
concluded that the industry and wine
experts understand the term ““Gamay
Beaujolais” to have varietal significance
when used on American wine labels,
even though the term initially arose
from a classification error. However,
ATF has concluded that while the term
has thus acquired a secondary meaning
in the United States to refer to a wine
made from Pinot noir and/or “Napa
Gamay” grapes, the average consumer
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may not understand this varietal
significance of the term unless
additional information is provided.
Thus, ATF has concluded that the
unqualified use of the term “Gamay
Beaujolais” on wine labels may tend to
mislead consumers as to the varietal

identity of the wine.
In Notice No. 793, ATF proposed

permanently to allow use of the term
“Gamay Beaujolais” in conjunction with
a true varietal designation—either Pinot
noir or Valdiguié (“Napa Gamay’”).
However, there were several good points
that were raised in opposition to this
proposal. Several commenters suggested
that ATF was merely codifying a
historical error, and that erroneous
varietal designations should not be
allowed merely because such
designations were supplemented with
additional truthful information. The
INAO and UIVB suggested that the
juxtaposition of the term “Gamay
Beaujolais” with ““Pinot noir,” for
example, might further confuse the
consumer, and mislead the consumer
into believing that the wine was a blend
of “Gamay Beaujolais” and Pinot noir
grapes.

ATF has reevaluated its proposal in
light of these comments. While ATF still
believes that the name ““Gamay
Beaujolais” has consumer recognition in
the United States, we also recognize that
it is not the correct name for these two
grape varieties, and that the average
consumer should not be expected to
have technical knowledge about grape
classification issues in order to
understand a wine label.

Since the establishment of the
Winegrape Varietal Names Advisory
Committee in 1982, it has been ATF’s
goal to eliminate the use of incorrect
grape variety names in the labeling of
American wines, even where those
names have been used on a
longstanding basis in the United States.
The final rule on varietal names
eliminated the usage of many names
that had been used in the United States
for a long time, where those names did
not accurately reflect the recognized
names of the grape varieties in question.
See T.D. ATF=370 (61 FR 522). This
same logic dictates that use of the name
“Gamay Beaujolais” should be phased
out in the United States.

Thus, ATF has decided that the
regulations should not provide
permanent recognition of the labeling
designation ‘“Gamay Beaujolais.” The
original classification and naming errors
made with respect to the “Gamay
Beaujolais” (Pinot noir) and “Napa
Gamay”’ (Valdiguié ) grapes should not
be compounded by allowing the name
“Gamay Beaujolais” to be used
indefinitely to designate wines made

from two separate grape varieties,
neither of which is a true Gamay grape.
The purpose of the rulemaking project
on varietal names was to rectify the
errors made in the past with respect to
classification of American wine grape
varieties, and to ensure that American
consumers were not misled as to the
true identity of American varietal wines.
This is all the more important since
varietal names have assumed increasing
importance in the marketing of wines.
Accordingly, ATF has decided that it
will terminate recognition of the
labeling designation “Gamay
Beaujolais” within 10 years. During this
phase-out period, interim labeling
requirements will ensure that
consumers are adequately informed as
to the varietal content of the wine. ATF
has concluded that it is necessary to
allow a period of time in which
wineries can continue to use the
labeling designation “Gamay
Beaujolais,” as long as this designation
is qualified in a manner that will allow
consumers to be educated as to what the
varietal significance of the term really
is.
Interim Labeling Requirements

This final rule provides that ATF will
temporarily recognize the name ““Gamay
Beaujolais” as a type designation of
varietal significance. This means that
the name has varietal significance, but
it does not fit the requirements for a
varietal designation. In this case, the
name is used to designate a wine where
not less than 75 percent of the volume
of the wine is derived from Pinot noir
grapes, Valdiguié (“‘Napa Gamay”)
grapes, or a combination of both.

As previously explained, §4.28,
relating to type designations of varietal
significance, did not exist in 1994, at the
time Notice No. 793 was published.
Upon consideration of the comments
received in response to this notice and
the regulatory structure adopted as a
result of the varietal name rulemaking,
ATF has determined that the type of
wine described as Gamay Beaujolais is
a better fit in §4.28, rather than as a
separate class and type designation in
§4.34.

ATF will allow a period of 10 years
from the issuance of this final rule for
wineries to phase out the use of the term
“Gamay Beaujolais.” To the extent that
consumers have formed a loyalty to or
preference for the wine that they know
as ‘““Gamay Beaujolais,” this transition
period will allow them time to learn
more information about the varietal
content of the wine. It will also allow
wineries and grape growers time to
make any necessary changes in their
planting and marketing plans.

Pursuant to the existing regulations,
an appellation of origin must also
appear in direct conjunction with any
type designation of varietal significance.
This will ensure that consumers are not
misled as to the origin of the wine.
However, ATF also believes that some
further information on the label is
necessary in order to ensure that the
consumer is not misled as to the varietal
content of the wine. These requirements
will be discussed in further detail
below.

Interim Definition of “Gamay
Beaujolais”

In Notice No. 793, ATF proposed that
the designation ““Gamay Beaujolais”
could only be used where the wine met
the requirements for use of either the
Pinot noir or Valdiguié (‘“‘Napa Gamay”’)
varietal designation. In that case, the
designation would have to be qualified
by the use of a single varietal
designation, signifying that 75 percent
of the wine was derived from either
Pinot noir or Valdiguié (‘Napa Gamay”)
grapes. However, the comments
received from American wholesalers,
growers of Pinot noir and Valdiguié
grapes, and American wineries who
produced “Gamay Beaujolais’ wines
were overwhelmingly opposed to this
proposal. These comments pointed out
that it had been ATF’s longstanding
policy to allow the Pinot noir and
Valdiguié grape varieties to be
combined to make up the regulatory 75
percent requirement. Many comments
stressed that it was important for
wineries to have the flexibility to adjust
percentages in order to arrive at the
most desirable blend. For example, the
California Association of Winegrape
Growers stated that restricting the term
to only one of these grape varieties
would “unduly restrict(s) the
winemakers ability to creatively blend
to consumer taste.”

Since the use of the term “Gamay
Beaujolais” is being phased out over the
next 10 years, and since the comments
establish that the term is well
recognized in the wine industry as
referring to wines made from a
combination of Pinot noir and Valdiguié
(“Napa Gamay™”) grapes, ATF has
decided to define the term in a way that
incorporates the status quo over the past
several decades. Thus, ATF is defining
the term “Gamay Beaujolais’ to mean
an American wine which derives at
least 75 percent of its volume from Pinot
noir grapes, Valdiguié grapes, or a
combination of both. However, since the
term will refer to a blend of two separate
unrelated grape varieties, ATF believes
that it is all the more important to
ensure that there is sufficient
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information on the brand label, in direct
conjunction with the designation
“Gamay Beaujolais” to ensure that
consumers are not misled as to the
varietal content of the wine. These

requirements are discussed below.
It should be noted that there were a

few comments questioning ATF’s
exclusion of wines made with true
Gamay noir grapes from the definition
of ““Gamay Beaujolais.” The evidence
clearly indicates that American “Gamay
Beaujolais” wines have been made from
grapes that were not true Gamay grapes.
In T.D. ATF=370, ATF noted that it was
listing the true Gamay grape as ‘““Gamay
noir,” in order to distinguish it from
other wines which were labeled
“Gamay’’ in the past. 61 FR 532. The
true Gamay grape is a relative newcomer
to the United States, and there is no
reason to create any confusion between
the wine known as “Gamay Beaujolais”
and wines made from the true “Gamay
noir” grape. Accordingly, wineries
producing wines from the true Gamay
noir grape and meeting the applicable
percentage requirements for use of a
single varietal type designation, may
designate their wines as “Gamay noir”’
but not as “Gamay Beaujolais.”

Finally, wineries producing wine that
meets the requirements for a single
varietal designation of either Pinot noir
or Valdiguié (‘““Napa Gamay’’) may of
course choose to use these varietal
designations in lieu of the type
designation ‘“Gamay Beaujolais.”
However, in accordance with the
regulations at § 4.23, the name “Napa
Gamay” will no longer be accepted for
wines bottled on or after January 1,
1999; instead, the varietal name
“Valdiguié™” must be used to designate
these wines.

Interim Labeling Statements

The final rule will allow the use of the
“‘Gamay Beaujolais” designation where
there appears on the brand label, in
direct conjunction therewith, the names
of the grape variety or grape varieties
used to satisfy the regulatory definition
of “Gamay Beaujolais” (i.e., Pinot noir
and/or Valdiguié). These varietal names
must appear on a separate line from the
“Gamay Beaujolais” designation, and
must be separated from “Gamay
Beaujolais™ by the required appellation
of origin. Where two varietal names are
listed, they shall appear on the same
line, in order of predominance.

The appellation of origin shall appear
either on a separate line between the
name “‘Gamay Beaujolais’ and the grape
variety name(s), or on the same line as
the grape variety name(s) in a manner
that qualifies the grape variety name(s).
Furthermore, the following statement
shall also appear on the brand or back

label: “Gamay Beaujolais is made from
at least 75 percent Pinot noir and/or
Valdiguié grapes.”

In Notice No. 793, ATF proposed a
rule that would allow the name “Gamay
Beaujolais” only where the wine met
the standards for use of either the Pinot
noir varietal designation, or the
Valdiguié (“Napa Gamay’’) varietal
designation, and where the type
designation “Pinot noir” or Valdiguié
(““Napa Gamay’’) appeared in direct
conjunction with the designation
““Gamay Beaujolais.” As previously
discussed, ATF has now concluded that
during the 10-year phase-out period, it
is reasonable to allow the existing
industry practice of blending Pinot noir
and ““Napa Gamay”’ grapes to make up
the 75 percent requirement for use of
the ““Gamay Beaujolais’ designation.
This is in accordance with the
longstanding trade practice and industry
understanding of the term ““Gamay
Beaujolais,” as well as the longstanding
policy of ATF and its predecessor
agency.

However, since the term “Gamay
Beaujolais” is now being defined to
include a blend of two separate grape
varieties, ATF believes that it is
necessary to require more than just the
appearance of one or two grape varieties
on the brand label, in direct conjunction
with the designation “Gamay
Beaujolais.” The INAO and UIVB
suggested that the use of two names
such as ““Gamay Beaujolais” and “‘Pinot
noir’” on a brand label might confuse
consumers into believing that these two
names represented separate grape
varieties which had gone into the wine.
ATF believes that this comment has
merit. In other words, ATF is concerned
that the appearance of the designations
““Gamay Beaujolais,” “‘Pinot noir,”” and
“Valdiguié” together on a brand label
might confuse some consumers, and
tend to create a misleading impression
that these three names each represented
grape varieties that had been used in the
production of the wine.

Thus, the final rule will require that
the varietal designations Pinot noir and/
or Valdiguié appear on the brand label
in direct conjunction with the
designation ‘““Gamay Beaujolais,” but on
a separate line from “Gamay
Beaujolais,” and separated from “Gamay
Beaujolais” by the required appellation
of origin. The appellation of origin shall
appear either on a separate line between
the name ““Gamay Beaujolais’ and the
grape variety name(s), or on the same
line as the grape variety name(s) in a
manner that qualifies the grape variety
name(s). This will ensure that the
consumer is not misled into believing
that Gamay Beaujolais represents just

one of two or three grape varieties used
in producing the wine.

Where the wine is made from both
Pinot noir and Valdiguié grapes, the two
grape varieties shall appear on the same
line, in order of predominance. Below
are four examples of type designations
on brand labels that will be allowed
under the requirements of the final rule:

GAMAY BEAUJOLAIS, 1992 CALIFORNIA,
PINOT NOIR/VALDIGUIE

GAMAY BEAUJOLAIS, NAPA VALLEY
VALDIGUIE

1994 GAMAY BEAUJOLAIS, SONOMA
COUNTY PINOT NOIR

GAMAY BEAUJOLAIS, CALIFORNIA,
VALDIGUIE & PINOT NOIR

This requirement should leave no room
for confusion on the part of the
consumer as to the varietal content of
the wine.

Additional Labeling Statement

Notwithstanding the above, ATF
believes that because ““Gamay
Beaujolais” wines are in something of a
unique category, the consumer should
be provided with more specific
information as to the meaning of this
designation. The vast majority of
comments received in response to
Notice No. 794 were in opposition to
any requirement that grape variety
percentages be listed on labels. These
commenters cited the need for
flexibility in the blending of grapes.
ATF recognizes that if the regulations
require wineries to list the percentage of
each grape variety used in the blend,
wineries will have to obtain new labels,
as well as new certificates of label
approval, for each different blend of
“‘Gamay Beaujolais” wine.

In response to these comments, ATF
is not requiring wineries to put grape
percentages on the brand label, as they
would be required to do if the wine
were labeled with more than one grape
variety under section 4.23(d). ATF
recognizes that the Gamay Beaujolais
designation is not a multiple varietal
designation, but is instead a type
designation of varietal significance,
which is indicative of a certain varietal
content. The regulations will define
what that varietal content is, and
knowledgeable industry members and
consumers are already aware of these
requirements.

However, in order to ensure that
consumers are more specifically
informed as to the varietal significance
of the term “Gamay Beaujolais,” the
final rule will require the following
statement to appear on the brand or
back label: **Gamay Beaujolais is made
from at least 75 percent Pinot noir and/
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or Valdiguié grapes.”” ATF believes that
this statement adequately informs the
consumer as to the traditional meaning
of the term ““Gamay Beaujolais’ as used
on American wine labels for the past
several decades. Wineries may use this
statement without having to receive new
certificates of label approval each time
the percentages of grape varieties in
their blends change.

ATF believes that these new
requirements will ensure that during the
period of the phase-out, consumers will
be adequately informed about the
varietal content of the wine.
Furthermore, ““Gamay Beaujolais’ wines
will continue to be labeled with an
appellation of origin to ensure that
consumers are adequately informed as
to the origin of the grapes. ATF believes
that knowledgeable consumers are
already on notice that “Gamay
Beaujolais” wines are not made from the
“Gamay noir’’ grape. The interim
labeling requirements will, however,
help to educate all consumers as to the
meaning of the term “Gamay
Beaujolais,” and ensure that consumers
have sufficient information as to what
that term means.

Length of Phase-Out Period

Since ATF did not specifically
propose the option of phasing out use of
the name ““Gamay Beaujolais” in Notice
No. 793, we did not solicit comments on
the issue of the appropriate length of a
phase-out period. However, when ATF
first proposed to phase out use of this
term in 1986, many wineries and grape
growers suggested that this proposal
would impose an undue economic
burden on growers of Napa Gamay
grapes. It was suggested that American
consumers had come to know the term
“Gamay Beaujolais” as referring to a
particular type of wine, and that the
market for this wine would be severely
impacted if it were not labeled under
the ““Gamay Beaujolais’ designation.

ATF’s statutory mandate under the
FAA Act is to regulate the use of terms
on wine labels so as to avoid misleading
the consumer. ATF recognizes that
wineries who produce *“*Gamay
Beaujolais” wines may have to make
some marketing and labeling changes in
connection with the phasing out of this
term. ATF also recognizes that some
wineries may have relied upon ATF’s
previous recognition of this term in
making economic decisions regarding
the planting of grapes and the marketing
of wines. Many of the commenters to
Notice No. 581 suggested that a 5-year
phase-out period would impose an
undue economic burden on growers and
wineries, due to the necessary
adjustments with respect to planting

and marketing decisions. Although a
phase-out was not even proposed in
Notice No. 793, ATF received one
comment from a grape grower
discussing the substantial investment in
“Napa Gamay’’ grapes, and the cost and
time that is involved in replanting
vineyards.

Accordingly, ATF has decided to
allow the use of the term “Gamay
Beaujolais” on wine labels for 10 years
from the date of publication of this final
rule. On the one hand, wineries and
grape growers have been on notice since
the formation of the Advisory
Committee in 1982 that the continued
use of the name *““Gamay Beaujolais”
was in doubt. Thus, even though ATF
did not specifically propose a phase-out
in Notice No. 793, that issue has
certainly been aired sufficiently to put
all interested parties on notice that the
future of the designation *““Gamay
Beaujolais” was uncertain.

On the other hand, since ATF
proposed to continue to allow the use of
this name in 1994, many domestic
wineries may have relied upon this
proposal in deciding to continue
production of this wine, as have grape
growers in the cultivation of the grapes
used to make this wine. ATF wants to
ensure that any such wineries and grape
growers are given sufficient time to
make any necessary changes required by
this final rule. Many comments to the
1986 notice expressed concern that the
market for “Napa Gamay”’ grapes would
be severely affected by the elimination
of the ““Gamay Beaujolais’ designation.
ATF believes a reasonable phase-out
period is necessary to avoid these
economic consequences.

Accordingly, American wineries may
continue to use this term for a period of
ten years, subject to the requirements
previously discussed, in order to afford
them adequate time to make any
necessary changes in the marketing of
their wines and the planting of their
vineyards. ATF believes that this
interim position will ensure that
consumers who read the label will not
be misled as to the true varietal
composition or geographic origin of the
wines in question. In fact, the interim
rule will ensure that American
consumers receive a great deal of
information as to the meaning of the
term “Gamay Beaujolais’” on American
wine labels. By the end of the ten-year
period, consumers who enjoy ‘“Gamay
Beaujolais’ wines will have sufficient
information about the product that they
will be able to make an educated choice
about the product once the labeling
terminology changes.

Effective Date

The regulatory definition of “Gamay
Beaujolais” as a type designation of
varietal significance, which essentially
codifies the past agency practice on this
issue, will take effect May 7, 1997. Since
this definition does not involve any
change in past administrative practice,
ATF does not believe that the new
definition, in and of itself, will
necessitate any labeling changes.

However, the new requirements
imposed by the final rule with respect
to additional information on labels will
necessitate labeling changes. These
requirements are effective for wines
bottled on or after January 1, 1999. This
will provide wineries with ample time
to make any necessary changes to the
labeling of “‘Gamay Beaujolais’ wines.
Furthermore, this effective date will
coincide with the date on which the
name ‘““Napa Gamay’’ will no longer be
authorized on wine labels. Pursuant to
T.D. ATF=-370, the name “Napa Gamay”’
is listed as a synonym for the prime
name “Valdiguié;” however, the name
“Napa Gamay’ may only be used for
wines bottled prior to January 1, 1999.
Since this final rule will require
wineries to make changes to existing
labels, ATF believes that it would be
unduly burdensome to require industry
members to change their labels twice.
Accordingly, the final rule will allow
wineries to begin compliance with the
interim labeling requirements for
“Gamay Beaujolais” at the same time
that the term “Napa Gamay’ must be
phased out.

Geographic Name Issues

ATF would like to clarify that it does
not agree with those commenters who
suggested that use of the “Gamay
Beaujolais” designation is misleading as
to the origin of the wine, or that ATF’s
prior or interim policy with respect to
this name is in violation of the
international obligations of the United
States.

Two separate issues were raised with
respect to the incorporation of the
geographic name ‘““Beaujolais’ into the
designation ‘“Gamay Beaujolais.” On the
one hand, as previously noted,
commenters opposed to the use of
“Gamay Beaujolais’” and commenters in
favor of the use of ““Gamay Beaujolais”
have separately suggested that
recognition of this term would
constitute the authorization of a new
semigeneric designation for American
wines. Commenters opposed to use of
the term “Gamay Beaujolais’ have also
suggested that use of the term is in
violation of the FAA Act and its
implementing regulations, because the
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United States has already recognized the
term ““Beaujolais’ as a nongeneric
distinctive designation for wines, and
thus the term ““Beaujolais’ may not
appear anywhere on the label of a wine
originating anywhere outside of
Beaujolais, France. These issues will be
addressed separately.

Regulations

ATF regulations at 27 CFR 4.24
provide several different categories of
names of geographic significance.
Section 4.24(a) provides that certain
names, such as Vermouth and Sake, are
generic names which originally had
geographic significance, but which are
also designations of a class or type of
wine. Such names may be used to label
wines coming from any geographic area.

Section §4.24(b) also establishes
semigeneric names of geographic
significance which are also designations
of a class or type of wine. Semigeneric
designations may be used to designate
wines of an origin other than that
indicated by the name only if there
appears in direct conjunction an
appropriate appellation of origin
disclosing the true place of origin of the
wine, and if the wine so designated
conforms to the standard of identity, if
any, for such wine contained in the
regulations, or to the trade
understanding of such class or type.
Examples of semigeneric names which
are also type designations are burgundy,
champagne, and sherry.

Finally, §4.24(c) provides that if a
name of geographic significance has not
been found by the Director to be generic
or semigeneric, it may be used only to
designate wines of the origin indicated
by such name. Furthermore, if the
Director finds that such a name is
known to the consumer and to the trade
as the designation of a specific wine of
a particular place or region,
distinguishable from all other wines,
then the name shall be deemed a
distinctive designation of a wine. The
names “American’ and ‘“French’ are
nongeneric names that are not
distinctive designations of specific
grape wines. The names “Bordeaux
Blanc” and ““Medoc’ are nongeneric
names that are also distinctive
designations of specific grape wines.

In 1990, ATF issued a new part 12 in
the regulations, listing examples of
foreign nongeneric names of geographic
significance. In keeping with the policy
of the past several decades, the name
“Beaujolais” was recognized as a foreign
nongeneric name of geographic
significance which has also been
recognized as a distinctive designation
of a specific grape wine. See 27 CFR
12.31(b).

Semigeneric Name Issue

The name “‘Beaujolais’ has long been
recognized by the United States as a
nongeneric name that is also a
distinctive designation of a specific
grape wine. This means that the name
“Beaujolais,” standing alone, can only
be used to designate a wine that is
produced in Beaujolais, France.
However, certain commenters have
suggested that ““Gamay Beaujolais’ has
become a semigeneric name that
represents that a wine is made using the
same production methods that are used
in the production of Beaujolais wines.
The suggestion has thus been made that
ATF should authorize “Gamay
Beaujolais™ as a semigeneric name.

ATF has never sanctioned the use of
the name ““Gamay Beaujolais’™ as a
semigeneric designation. The
geographic designation ‘‘Beaujolais,”
standing on its own, is a distinctive
designation that has been recognized by
American regulations for decades. There
is no evidence that this term, standing
alone, has lost its meaning as a
distinctive, nongeneric geographic
designation. To the extent that many
comments in opposition to recognition
of the name ““Gamay Beaujolais’ are
based on the premise that the name
would constitute a new semigeneric
designation, ATF has concluded that
such criticism is unfounded. The
incorporation of a geographic name as
part of a varietal designation, or as part
of a designation of varietal significance,
is completely different from the
recognition of a geographical name in
and of itself as a type of wine which has
lost its geographical significance. If ATF
decided to allow the designation
“Beaujolais” to appear by itself on
labels of wines originating outside of
Beaujolais, France, then that would be
a change in the status of the designation
“Beaujolais’ as a nongeneric, distinctive
designation of geographic significance.
However, the incorporation of the name
“Beaujolais” as part of a varietal
designation, or as part of a designation
of varietal significance, does not mean
that a new semigeneric designation has
been created. This final rule in no way
changes the recognition accorded the
designation “‘Beaujolais” as a
nongeneric name under 8§ 4.24(c).

Use of Geographic Names in Varietal
Designations

Many comments to Notice No. 793
suggested that the incorporation of
geographic names in varietal
designations is somehow in violation of
the regulations governing the use of
such geographic names on wine labels.

ATF does not agree with these
comments.

Many European geographic terms
were originally incorporated into
American varietal names for the
purpose of conveying to the American
consumer that these were the same
grape varieties that were grown in the
European geographic area referenced by
the name. While our historical records
are not clear on this issue, it seems
likely that the distinctive designation
“Beaujolais” was allowed as part of the
original ““Gamay Beaujolais”
designation only as a descriptive term
similar to “French Colombard” or
*Johannisberg Riesling.” In other words,
it was meant to convey one meaning—
that this was the same “Gamay” grape
as was grown in Beaujolais, just as the
“French Colombard” was the same
Colombard grape grown in France, and
the “Johannisberg Riesling” was the
same Riesling grape grown in
Johannisberg.

It should be noted that ATF has never
taken the position that the incorporation
of a geographic name in a varietal name
is contrary to the regulations in §4.24
which govern the use of names of
geographic significance. For example,
§4.24(c)(2) specifically recognizes that
the word “French’ is a nongeneric
name; it cannot be used on a wine label
to designate a wine that originates
outside of France. However, “French
Colombard” is different from the single
word “French,” in the same way that
“*Gamay Beaujolais” is different from
the single word “Beaujolais.” Thus,
ATF does not agree with those
commenters who suggested that ATF
would be violating its own regulations
by authorizing the use of a name of
varietal significance that incorporated
the name of a distinctive designation.
The incorporation of a geographic name
as part of a varietal name or a
designation of varietal significance is
different from the use of that same
geographical name standing alone on a
wine label.

When ATF first proposed the
establishment of Part 12, to list
examples of foreign nongeneric names
of geographic significance, it took the
position that certain foreign
denominations of origin that were
identical to or similar to American grape
varietal designations should not be
published as examples of nongeneric
names. When ATF promulgated these
regulations in T.D. ATF-296, however,
we concluded as follows:

After consideration of the comments, ATF
agrees that names of bonafide geographically
demarcated areas or names which are used to
designate a wine product from a particular
country should be recognized as nongeneric
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even if they are similar or identical to varietal
names. In this regard, ATF believes that any
potential for consumer confusion concerning
the origin of the wine is obviated by the fact
that the wine labeling regulations provide
that the names of grape varieties may be used
as a type designation of a wine only if the
wine is also labeled with an appellation of
origin. 27 CFR 4.23a. In addition, any
guestions concerning the potential for
consumer confusion as to the identity of the
wine that may arise when a foreign
nongeneric name is similar or identical to a
varietal name will be resolved by ATF on a
case-by-case basis.

55 FR at 17966

This same issue was presented when
various foreign producers and
governments objected to the use of
foreign geographical terms in American
grape varietal names. In T.D. ATF-370,
ATF specifically rejected any blanket
prohibition of foreign geographical
terms in grape variety names, stating
that it had already announced in Notice
No. 749 that ““there is no reason to deny
use of a grape variety name to American
winemakers simply because that name
bears a resemblance to a foreign name
of geographic significance.” 61 FR at
534. ATF noted that the requirement to
use an appellation of origin in direct
conjunction with a grape variety name
would prevent confusion between an
American varietal wine and a wine
labeled with a foreign appellation of
origin. Finally, ATF restated its position
that ““‘any questions concerning the
potential for consumer confusion as to
the identity of wine which may arise
when a foreign geographic term is
similar or identical to a varietal name
would be resolved by ATF on a case-by-
case basis.” 61 FR at 534.

In the final rule on grape variety
names, ATF announced that it was
phasing out use of the term
“Johannisberg Riesling,” since that
grape variety was known by two other
names which did not incorporate
geographical references—‘‘Riesling” and
“White Riesling,” and these names were
more correct than “‘Johannisberg
Riesling.” 61 FR at 530. On the other
hand, since the name French Colombard
had become well known to the
American consumer, it was retained as
a synonym for the prime name
“Colombard.” ATF did not believe that
this name would mislead consumers as
to the origin of the wine, as long as an
appellation of origin appeared in direct
conjunction with the name, in
compliance with the requirements of
§4.34(b).

When ATF’s predecessor agency
originally allowed American wineries to
use the name *‘Gamay Beaujolais” on
labels, the decision was not made with
the intention to thereby create a new

semigeneric designation or to imply that
the wine made from these grapes was
somehow the same as wine coming from
Beaujolais, France. Furthermore, since
an appellation of origin has always been
required to appear in direct conjunction
with the varietal name, we do not
believe that consumers have been
misled about the origin of the wine.

ATF does not agree that it is
precluded by the FAA Act or its
implementing regulations from
approving the use of a grape varietal
name or a type designation of varietal
significance which incorporates a
geographic reference, as long as that
name is an accurate designation for the
grape variety, or is a recognized name of
varietal significance, and is known to
the consumer. However, we agree that
varietal names and type designations of
varietal significance which incorporate
geographic terms must be evaluated on
a case-by-case basis to determine
whether there is a potential for
consumer confusion. In the case at
hand, since there is no evidence that
French wines are labeled as ‘“Gamay
Beaujolais,” and since it appears that
American consumers associate this
name with American wines, ATF does
not believe that the name causes
confusion as to the geographic origin of
the wine.

International Issues

It should be noted that while ATF has
decided to phase out use of the name
“Gamay Beaujolais,” we do not believe
that either our past policy on this issue
or our interim policy during the “phase-
out” period is in violation of the
international obligations of the United
States.

The provisions in TRIPS on
geographical indications do afford
certain protections for names of wines
and distilled spirits in Articles 22 and
23. However, those protections are
subject to the provisions in Article 24
that address and sanction the continued
use of names in existence on or after the
effective dates of the TRIPS provisions.
Article 24(4) states as follows:

Nothing in this Section shall require a
Member to prevent continued and similar use
of a particular geographical indication of
another Member identifying wines or spirits
in connection with goods or services by any
of its nationals or domiciliaries who have
used that geographical indication in a
continuous manner with regard to the same
or related goods or services in the territory

of that Member either (a) for at least ten years
preceding the date of adoption of the Final
Act Embodying the Results of the Uruguay
Round of Multilateral Trade Negotiations or
(b) in good faith preceding that date.

Under this paragraph, an industry
member that has been using the

designation ‘““Gamay Beaujolais’ under
the prescribed conditions is entitled to
continue that use on the “same or
related” wines after the effective date
contained in the TRIPS provision.
Additionally, Article 24(6) provides as
follows:

Nothing in this Section shall require a
Member to apply its provisions in respect of
a geographical indication of any other
Member with respect to goods or services for
which the relevant indication is identical
with the term customary in common
language as the common name for such goods
or services in the territory of that Member.
Nothing in this section shall require a
Member to apply its provisions in respect of
a geographical indication of any other
member with respect to products of the vine
for which the relevant indication is identical
with the customary name of a grape variety
existing in the territory of that Member as of
the date of entry into force of the Agreement
Establishing the MTO.

This paragraph is not restricted to the
continued use by a particular person or
entity. Thus, under the provisions of the
first sentence, since the designation
“Gamay Beaujolais” is the term
customary in the common language of
the United States to describe the wine
at issue, ATF’s interim maintenance of
the status quo with respect to the
definition of **Gamay Beaujolais” wines
does not violate TRIPS. It is also
arguable that the second sentence in
Article 24(6), which allows the
continued use of grape variety names
existing as of January 1, 1995, applies to
“*Gamay Beaujolais” since ATF has
determined that this name is a type
designation of varietal significance.
Furthermore, the final rule does not
change the definition of “Gamay
Beaujolais” which has been applied by
the agency since well before January 1,
1995.

Finally, even if the general
application of Article 24(6) were
disregarded for a moment, the proposal
does not contradict the provision of
Article 24(3) which provides that a
Member shall not diminish the
protection of geographical indications
that existed in that member immediately
prior to the date of entry into force of
the agreement establishing the World
Trade Organization. ATF’s maintenance
of the status quo constitutes an interim
continuance of the existing practices
governing the production of the wine
bearing the designation Gamay
Beaujolais. Thus, no protection has been
diminished. Accordingly, ATF’s
maintenance of the status quo with
respect to Gamay Beaujolais is
consistent with the obligations of the
United States under the TRIPS
provisions.
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The Wine Accord

Several commenters suggested that
the continued use of the designation
“Gamay Beaujolais” is contrary to the
commitment in Item Il of the United
States-European Economic Community
Wine Accord of 1983. In relevant part,
that item states:

The EEC also notes with satisfaction the
willingness of the U.S. to work within the
regulatory framework of 27 CFR §4.24(c)(3)
to prevent erosion of non-generic
designations of geographic significance
indicating a wine-growing area in the EEC.

The United States fulfilled the letter and
spirit of this commitment in the
promulgation of 27 CFR Part 12—
Foreign Nongeneric Names of
Geographic Significance Used in the
Designation of Wines in T.D. ATF-296,
55 FR 17967, April 30, 1990.
Furthermore, at the time the
commitment was made in the Wine
Accord of 1983, the use of the
designation “Gamay Beaujolais’ on
wines originating from other than the
Beaujolais region of France was clearly
established. Finally, even if the name
“‘Gamay Beaujolais’ were considered to
be a nongeneric designation of
geographic significance indicating a
wine-growing area in the European
Union, nothing in ATF’s policy with
respect to this designation erodes the
Beaujolais appellation of origin in
France since ATF’s actions have merely
maintained the status quo use of this
designation, with further restrictions,
pending the termination of the 10-year
phase-out period. Thus, ATF’s actions
have not violated the commitments of
the Wine Accord of 1983.

Miscellaneous Labeling Issues

Several commenters suggested that
American producers of Gamay
Beaujolais are deliberately trying to
create an association between their
wines and French Beaujolais wines by
using the descriptive term “Nouveau” to
modify the designation *“Gamay
Beaujolais.” The term ““Beaujolais
Nouveau’ is used to designate the
Beaujolais wine first released from each
year’s vintage, prior to any aging.
French law prohibits the release of
Beaujolais Nouveau wine until the third
Thursday in November of each year, and
the release of these wines on the third
Thursday in November is an occasion
which receives much publicity and
attention throughout the world.

Commenters such as INAO and UIVB
suggested that the promotion of
American ‘“Gamay Beaujolais Nouveau”
wines, often released on the same day
in November as the French Beaujolais
Nouveau wines, is evidence of an

attempt by American wineries to create
a false association with true Beaujolais
wines. A comment from Georges
Duboeuf, who exports French Beaujolais
wines to the American market, made a
similar argument with respect to the use
of the term “Nouveau” to describe
American Gamay Beaujolais wines. Mr.
Duboeuf suggested that the popularity of
French Beaujolais Nouveau wines had
been skyrocketing in the United States,
and that American wineries were trying
to “perpetrate [a] hoax on the American
consumer to improve their sales” of
Gamay Beaujolais wines by
appropriating the term ‘““Nouveau’ to
describe their products. Mr. Duboeuf
stated that “[w]ine produced in
California can never be Beaujolais
Nouveau though they may try to
appropriate the name.”

ATF believes that these comments
have raised valid issues regarding
individual labels approved by ATF for
“Gamay Beaujolais” wines. For
example, some wineries have labeling
statements that compare their wines to
Beaujolais wines from France. Other
wines are labeled as “Gamay Beaujolais
Nouveau,” in an apparent attempt to
create a comparison to ‘‘Beaujolais
Nouveau’ wines.

In general, ATF allows additional
information on wine labels that is
truthful, accurate and specific. Thus, it
is not misleading for a winery to
truthfully explain the type of
production method used to make the
wine at issue. Nor is it generally
misleading to use a descriptive term
such as ““Nouveau’ on a wine label.
However, ATF will examine each
application for label approval for
““Gamay Beaujolais” wine received in
the next 10 years to ensure that the
label, taken as a whole, does not create
the misleading impression that the wine
is somehow the same as or similar to
Beaujolais or ‘“Beaujolais Nouveau”
wines.

Litigation

It should be noted that on February
21, 1996, the INAO and UIVB filed a
complaint in the United States District
Court for the District of Columbia. The
two plaintiffs are organizations
chartered under French law, and they
allege that ATF’s approval of domestic
wine labels bearing the designation
““Gamay Beaujolais” is contrary to the
FAA Act and its implementing
regulations. Plaintiffs also argue that
ATF’s approval of this term violates the
international obligations of the United
States. It is ATF’s belief that the issues
raised by the plaintiffs have also been
raised in the comments submitted in
this rulemaking proceeding, and are

comprehensively addressed in this final
rule.

Regulatory Flexibility Act

It is hereby certified that this final
rule will not have a significant
economic impact on a substantial
number of small entities. This final rule
will allow domestic wineries to
continue to use the labeling designation
“‘Gamay Beaujolais” for a period of 10
years, although additional information
on labels will be required. ATF believes
that this phase-out period provides
ample time for affected wineries to
make any necessary labeling and
marketing changes, especially in view of
the fact that ATF first proposed in 1986
to phase out use of the name *“Gamay
Beaujolais.” Thus, by the time that the
phase-out period will have expired,
American wineries will have had over
20 years from the first phase-out
proposal to make any necessary
adjustments to the labeling and
marketing of their wines. Furthermore,
even after use of the name is phased out,
wineries will still be able to produce the
same wine, using the Pinot noir and/or
Valdiguié name(s). By that time,
consumers will have learned (if they do
not already know) that the name
“‘Gamay Beaujolais” has been used to
designate a wine made from Pinot noir
and Valdiguié grapes. Presumably,
consumer loyalty to this product will
continue even after it is marketed under
a different name. Thus, the final rule
will not have a significant economic
impact on a substantial number of small
entities.

Accordingly, a regulatory flexibility
analysis is not required because the
final rule is not expected (1) to have
significant secondary or incidental
effects on a substantial number of small
entities, or (2) to impose, or otherwise
cause, a significant increase in
reporting, recordkeeping, or other
compliance burdens on a substantial
number of small entities.

Paperwork Reduction Act

The collection of information
contained in this final regulation has
been previously reviewed and approved
by the Office of Management and
Budget (OMB) in accordance with the
requirements of the Paperwork
Reduction Act (44 U.S.C. 3507(d)) under
control number 1512-0482. An agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a valid control number
assigned by OMB.
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Executive Order 12866

It has been determined that this
regulation is not a significant regulatory
action as defined by Executive Order
12866. Accordingly, this final rule is not
subject to the analysis required by this
Executive Order.

Drafting Information

The principal author of this document
is Thomas Busey, Wine, Beer and
Spirits Regulations Branch, Bureau of
Alcohol, Tobacco and Firearms.

List of Subjects in 27 CFR Part 4

Advertising, consumer protection,
Customs duties and inspections,
Imports, Labeling, Packaging and
containers, Wine.

Authority and Issuance

Accordingly, 27 CFR Part 4, Labeling
and Advertising of Wine, is amended as
follows:

Paragraph 1. The authority citation for Part
4 continues to read as follows:

Authority: 27 U.S.C. 205.

Par. 2. Section 4.28 is amended by adding
a new paragraph (e) to read as follows:

§4.28 Type designations of varietal
significance.
* * * * *

(e)(1) Gamay Beaujolais. An American
wine which derives at least 75 percent
of its volume from Pinot noir grapes,
Valdiguié grapes, or a combination of
both.

(2) For wines bottled on or after
January 1, 1999, and prior to [10 years
from date of publication], the name
“Gamay Beaujolais’” may be used as a
type designation only if there appears in
direct conjunction therewith, but on a
separate line and separated by the
required appellation of origin, the
name(s) of the grape variety or varieties
used to satisfy the requirements of
paragraph (e)(1) of this section. Where
two varietal names are listed, they shall
appear on the same line, in order of
predominance. The appellation of origin
shall appear either on a separate line
between the name ‘“Gamay Beaujolais”
and the grape variety name(s) or on the
same line as the grape variety name(s)
in a manner that qualifies the grape
variety name(s). The following
statement shall also appear on the brand
or back label: “‘Gamay Beaujolais is
made from at least 75 percent Pinot noir
and/or Valdiguié grapes.”

(3) The designation “Gamay
Beaujolais” may not be used on labels
of American wines bottled on or after
April 9, 2007.

Signed: February 21, 1997.
John W. Magaw,
Director.

Approved:
Dennis M. O’Connell,

Acting Deputy Assistant Secretary
(Regulatory, Tariff & Trade Enforcement).

[FR Doc. 97-8808 Filed 4-4-97; 8:45 am]
BILLING CODE 4810-31-U

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 915
[SPATS No. IA—009—FOR]

lowa Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the lowa regulatory
program (hereinafter referred to as the
“lowa program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). lowa proposed revisions
to its rules pertaining to the prompt
repair or compensation for material
damage caused by subsidence to non-
commercial buildings and occupied
residential dwellings and related
structures and the replacement of
drinking, domestic and residential water
supplies that have been adversely
impacted by underground coal mining
operations. The amendment is intended
to revise the lowa program to be
consistent with the corresponding
Federal regulations.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Michael C. Wolfrom, Regulatory
Program Specialist, Office of Surface
Mining, Mid-Continent Regional
Coordinating Center, Alton Federal
Building, 501 Belle Street, Alton,
Illinois 62002. Telephone: (618) 463—
6460.

SUPPLEMENTARY INFORMATION:

I. Background on the lowa Program

Il. Submission of the Program Amendment
I11. Director’s Findings

IV. Summary and Disposition of Comments
V. Director’s Decision

V1. Procedural Determinations

I. Background on the lowa Program

On January 21, 1981, the Secretary of
Interior conditionally approved the
lowa program, effective April 10, 1981.
General background information on the

lowa program, including the Secretary’s
findings, the disposition of comments,
and the conditions of approval of the
lowa program can be found in the
January 21, 1981, Federal Register (46
FR 5885). Subsequent actions
concerning lowa’s program and program
amendments can be found at 30 CFR
915.10, 915.15, and 915.16.

I1. Submission of the Proposed
Amendment

By letter dated December 4, 1996
(Administrative Record No. 1A-424),
and pursuant to SMCRA, lowa
submitted a proposed amendment. The
amendment was in response to a May
20, 1996, letter (Administrative Record
No. IA—-420) that OSM sent to the State
in accordance with 30 CFR 732.17(c).

OSM announced receipt of the
proposed amendment in the December
26, 1996, Federal Register (61 FR
67967), and in the same document
opened the public comment period and
provided an opportunity for a public
hearing on the adequacy of the proposed
amendment. The public comment
period closed on January 27, 1997.

During its review of the amendment,
OSM identified concerns relating to
lowa Administrative Code (IAC)
40.4(10), Definitions for ‘““material
damage” and ‘“‘occupied residential
dwelling and structures related thereto”’;
IAC 40.38(3)(a), Pre-subsidence survey;
IAC 40.38(3)(b), Subsidence control
plan; IAC 40.64(7), Repair of damage;
and IAC 40.64(8), Drinking, domestic, or
residential water supply. OSM notified
lowa of these concerns by telephone
facsimile (fax) on January 10, 1997
(Administrative Record No. I1A—431),
and by telephone on February 20, 1997
(Administrative Record No. I1A-434).

By letters dated February 3 and 24,
1997 (Administrative Record Nos. IA—
430 and 1A-433, respectively), lowa
responded to OSM'’s concerns by
submitting additional explanatory
information and/or revisions to its
proposed program amendment.

lowa proposed additional revisions to
IAC 40.4(10), Definitions for “material
damage” and “‘occupied residential
dwelling and structures related thereto’’;
IAC 40.38(3)(a), Pre-subsidence survey;
IAC 40.38(3)(b), Subsidence control
plan; IAC 40.64(7), Repair of damage;
and IAC 40.64(8), Drinking, regulation,
IAC 40.64(9), pertaining to subsidence
control. These additional revisions
concerned the correction of citation
references, cross-references, and
typographical errors. Therefore, the
public comment period was not
reopened.
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I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s

findings concerning the proposed
amendment.

Revisions not specifically discussed
below concern nonsubstantive wording

changes, or revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.

Topic State regulations Federgaéluclgtlijgéirpart
Definitions:
“Drinking, domestic or residential water supply,” “Material damage,” “Non-commercial | IAC 40.4(10) .............. 30 CFR 701.5.
building,” “Occupied residential dwelling and structures related thereto,” and “Replace-
ment of water supply”.
Hydrologic information:
Probable hydrologic consequences determination ............ccccooveiiieiiieiieniee e IAC 40.38(2) ....ccoove. 30 CFR
784.14(e)(3)(iv).
SUBSIENCE CONIOI PIAN ...ttt et IAC 40.38(3) ...ocvvvneee 30 CFR 784.20.
Subsidence control:
Measures to prevent or MiNIMIZE dAMAGE ......ccveiiuiiiiieiie et IAC 40.64(6) .............. 30 CFR 817.121(a).
Subsidence control:
REPAIN Of HAMAGE ..oiiiiiiieiii ettt ebe e i e IAC 40.64(7) 30 CFR 817.121(c).
Drinking, domestic, or residential water supply .... IAC 40.64(8) ... 30 CFR 817.41()).
SUDSIAENCE CONIOI ...ttt b e b et e e nnnesanee s IAC 40.64(9) ....ccoo.... 30 CFR 817.121(b).

Because the above proposed revisions
are identical in meaning to the
corresponding Federal regulations, the
Director finds that lowa’s proposed
rules are no less effective than the
Federal rules and is approving them.

The Director notes that the word
“reasonable” at IAC 40.64(7)(c)(4)(v)
should be “‘reasonably,” and he is
requiring lowa to correct this spelling
error before the final rule is
promulgated.

IV. Summary and Disposition of
Comments

Public Comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. No public comments were
received, and because no one requested
an opportunity to speak at a public
hearing, no hearing was held.

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(i),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the lowa program.
OSM received only two comments; one
from the U.S. Army Corps of Engineers
and the other from the U.S. Department
of Labor, Mine Safety and Health
Administration (Administrative Record
Nos. IA-426 and 1A-427, respectively).
The U.S. Army Corps of Engineers
responded that the changes in the
State’s program were satisfactory. The
U.S. Department of Labor, Mine Safety
and Health Administration responded
that it had no comments regarding the
proposed rule.

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.)

None of the revisions that lowa
proposed to make in this amendment
pertain to air or water quality standards.
Therefore, OSM did not request EPA’s
concurrence.

Pursuant to 732.17(h)(11)(i), OSM
solicited comments on the proposed
amendment from EPA (Administrative
Record No. I1A-425). EPA did not
respond to OSM’s request.

State Historical Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Pursuant to 30 CFR 732.17(h)(4), OSM
is required to solicit comments on
proposed amendments which may have
an effect on historic properties from the
SHPO and ACHP. OSM solicited
comments on the proposed amendment
from the SHPO and ACHP
(Administrative Record No. |IA-425).
Neither SHPO nor ACHP responded to
OSM'’s request.

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by lowa on
December 4, 1996, and as revised on
February 3 and 24, 1997.

The Director approves the rules as
proposed by lowa with the provision
that they be fully promulgated in
identical form to the rules submitted to
the reviewed by OSM and the public.

As discussed in Ill. Director’s
Findings, the Director is requiring lowa
to correct the aforementioned spelling
error before the State promulgates the
final rule.

The Federal regulations at 30 CFR
Part 915, codifying decisions concerning
the lowa program, are being amended to
implement this decision. This final rule
is being made effective immediately to
expedite the State program amendment
process and to encourage States to bring
their programs into conformity with the
Federal standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

V1. Procedural Determinations
Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
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submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 915

Intergovernmental relations, Surface
mining, Underground mining.

Dated: March 20, 1997.
Brent Wahlquist,
Regional Director, Mid-Continent Regional
Coordinating Center.

For the reasons set out in the
preamble, 30 CFR Part 915 is amended
as set forth below:

PART 915—IOWA

1. The authority citation for Part 915
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.
2. Section 915.15 is amended in the
table by adding a new entry in

chronological order by ““Date of Final
Publication” to read as follows:

§915.15 Approval of lowa regulatory
program amendments.

* * * * *
Original
amendment Date of final Citation/de-
submission publication scription
date
* * * * *
December 4, | April 7, 1997 | IAC 40.4(10);
1996. .38 (2) and
(3); 64 (6)
through
(9).

[FR Doc. 97-8788 Filed 4-4-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 155

Oil or Hazardous Material Pollution
Prevention Regulations for Vessels

CFR Correction

In Title 33 of the Code of Federal
Regulations, parts 125 to 199, revised as
of July 1, 1996, page 414, Table 3 in
Appendix B to part 155 is corrected by
adding brackets and an asterisk around
the number 5 in the column entitled “%
Recovered Floating oil”’, under the
categories “‘Offshore”” and ‘6 days” for
the entry Non-persistent oils.

BILLING CODE 1505-01-D

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 9

[FRL-5807-2]

OMB Approval Numbers Under the
Paperwork Reduction Act

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Technical amendment.

SUMMARY: In compliance with the
Paperwork Reduction Act, this
document displays the Office of
Management and Budget (OMB) control
numbers issued under the Paperwork

Reduction Act (PRA) for part 258—
Criteria for Municipal Solid Waste
Landfills.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Allen J. Geswein, (703) 308—7261.

SUPPLEMENTARY INFORMATION: EPA is
today amending the table of currently
approved information collection request
(ICR) control numbers issued by OMB
for various regulations. Today’s
amendment updates the table to
accurately display those information
requirements promulgated under the
Criteria for Municipal Solid Waste
Landfills which appeared in the Federal
Register on October 9, 1991 (56 FR
51016). The affected regulations are
codified at 40 CFR part 258. EPA will
continue to present OMB control
numbers in a consolidated table format
to be codified in 40 CFR part 9 of the
Agency’s regulations, and in each CFR
volume containing EPA regulations. The
table lists the section numbers with
reporting and recordkeeping
requirements, and the current OMB
control numbers. This display of the
OMB control number and its subsequent
codification in the Code of Federal
Regulations satisfies the requirements of
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and OMB’s implementing
regulations at 5 CFR 1320.

This ICR was previously subject to
public notice and comment prior to
OMB approval. As a result, EPA finds
that there is ““good cause” under section
553 (b)(B) and (d)(3) of the
Administrative Procedure Act (5 U.S.C.
553 (b)(B) and (d)(3)) to amend this table
without prior notice and comment. Due
to the technical nature of the table,
further notice and comment would be
unnecessary.

List of Subjects in 40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

Dated: March 28, 1997.
Timothy Fields, Jr.,

Acting Assistant Administrator, Office of
Solid Waste and Emergency Response.

For the reasons set out in the
preamble 40 CFR part 9 is amended as
follows:

1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701, 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1321,
1326, 1330, 1344, 1345 (d) and (e), 1361; E.O.
11735, 38 FR 21243, 3 CFR, 1971-1975
Comp. p. 973; 42 U.S.C. 241, 242b, 243, 246,
300f, 300g, 300g-1, 300g—2, 300g—3, 300g—4,
300g-5, 300g-6, 300j—1, 300j—2, 300j—3, 300j—
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4, 300j—9, 1857 et seq., 6901-6992k, 7401-
7671q, 7542, 9601-9657, 11023, 11048.

2.1In §9.1, the table is amended by

adding an entry under the indicated
heading to read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act.
* * * * *

o OMB con-
40 CFR citation trol No.
* * * * *

Criteria for Municipal Solid Waste Landfills

Part 258 2050-0122

* * * * *

[FR Doc. 97-8819 Filed 4-4-97; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 27
[GN Docket No. 96-228; FCC 97-112]

The Wireless Communications Service
(*“WCs")

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: On March 31, 1997, the
Federal Communications Commission
(““Commission’) adopted a
Memorandum Opinion and Order
amending certain rules pertaining to
Wireless Communications Service
(““WCS”) operations in the 2305-2320
and 2345-2360 MHz bands. These
amendments are being made in response
to certain petitions for reconsideration
of the Report and Order in this
proceeding which established rules and
policies for WCS. The effect of this
action is to make minor amendments to
the power and out-of-band emission
limits imposed on WCS operations.
EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT: Josh
Roland, Wireless Telecommunications
Bureau, (202) 418-0660, or Tom
Mooring, Office of Engineering and
Technology, (202) 418-2450.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
Memorandum Opinion and Order in GN
Docket No. 96—228. The complete
Memorandum Opinion and Order is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919

M Street, N.W., Washington, D.C., and
also may be purchased from the
Commission’s copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street, N.W.,
Washington, D.C. 20037. The complete
Memorandum Opinion and Order is
also available on the Commission’s
Internet home page (http://
www.fcc.gov)

Summary of the Memorandum Opinion
and Order

1. The Omnibus Consolidated
Appropriations Act, 1997, Public Law
104-208, 110 Stat. 3009 (1996)
(“Appropriations Act”) directed the
Commission to reallocate the use of
frequencies at 2305-2320 megahertz and
2345-2360 megahertz to wireless
services that are consistent with
international agreements concerning
spectrum allocations, and to assign the
use of such frequencies by competitive
bidding pursuant to Section 309(j) of the
Communications Act of 1934. In making
these bands of frequencies available for
competitive bidding, the Commission
was directed to seek to promote the
most efficient use of the spectrum and
to commence the competitive bidding
for the assignment of these frequencies
no later than April 15, 1997.

2. On February 19, 1997, the
Commission adopted a Report and
Order in this proceeding establishing
the Wireless Communications Service
(“WCS”). See Amendment of the
Commission’s Rules to Establish Part 27,
the Wireless Communications Service
(““WCS”), GN Docket No. 96—228, Report
and Order, FCC 97-50, 62 FR 9636
(March 3, 1997). (“Report and Order”’).
Specifically, the Commission allocated
the 2305-2320 MHz and 2345-2360
MHz bands to the fixed, mobile, and
radiolocation services on a primary
basis and maintained the primary
allocation for the broadcasting-satellite
service (sound) in the 2310-2320 MHz
and 2345-2360 MHz bands. WCS
licensees will be permitted to provide
any of these services. The Commission
did not adopt any limitations on
transmitter power, except to require that
the equipment comply with our
radiofrequency (“‘RF”’) safety program.
The Commission also declined to
impose any technical restrictions on
WCS licensees aimed at protecting the
multipoint distribution service and the
instructional television fixed service
(““MDS/ITFS”) reception because, based
on the record before the Commission at
that time, the Commission was not
persuaded that the operation of WCS
facilities would irreparably harm the
MDS and ITFS services. The
Commission also noted that MDS/ITFS

block downconverters traditionally have
employed an inexpensive design that
has minimal frequency selectivity, and
observed that the industry appears to be
converting to newer, more robustly
designed downconverters that would
not receive WCS signals. The
Commission concluded that it would be
improvident to adopt a requirement for
WCS licensees to protect MDS/ITFS
operations before having a more
complete understanding of the nature
and extent of problems that may
actually arise.

3. Also in the Report and Order, in
order to protect satellite digital audio
radio service (‘“‘Satellite DARS” or
“DARS”’) operations in the 2320-2345
MHz band, the Commission adopted
stringent out-of-band emission limits
that it believed would, at least in the
foreseeable future, make mobile
operations in WCS spectrum
technologically infeasible. Specifically,
all emissions into the 2320-2345 MHz
band from fixed WCS transmitters must
be attenuated below the transmitter
output power (“p”’) by at least 80 + 10
log (p) dB and all emissions from mobile
WCS transmitters must be attenuated
below p by at least 110 + 10 log (p) dB.

4. On March 10, 1997, the Wireless
Cable Association International, Inc.
(“WCA") filed an Emergency Motion for
Stay and a Petition for Expedited
Reconsideration of the Report and
Order. Concurrent with the adoption of
this Memorandum Opinion and Order,
the Commission is denying WCA'’s
Emergency Motion for Stay, ruling that
the Appropriations Act does not afford
the Commission the authority to defer
the commencement date of the WCS
auction. On March 11, 1997, the PACS
Providers Forum and DigiVox
Corporation (““PPF/DigiVox”) jointly
filed a Petition for Expedited
Reconsideration of the Report and
Order. On March 13, 1997, the Wireless
Telecommunications Bureau placed the
petitions on public notice and
established an expedited pleading cycle.
By this Memorandum Opinion and
Order, the Commission amends certain
aspects of its rules governing the WCS
in response to these two petitions for
reconsideration.

5. Specifically, based on a better
understanding of the potential for WCS
operations to interfere with MDS/ITFS
reception, the Commission is specifying
limits on WCS operating power and is
requiring that, for a limited time, WCS
licensees assume responsibility under
certain circumstances for interference
they may cause to MDS/ITFS
operations. The Commission also is
requiring WCS licensees to provide
advance notification to nearby MDS/
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ITES licensees of certain technical
parameters and is encouraging
voluntary coordination among affected
licensees. Additionally, though
reaffirming the original out-of-band
emission limits as generally appropriate
across the broad range of flexible WCS
systems and uses, the Commission is
adopting an alternative, less stringent
out-of-band emission limit for portable
WCS transmitters in the 2305-2315
MHz band (the lower portions of Blocks
A and B) that meet specific power, duty
cycle and other technical restrictions.
The Commission believes that providing
WCS applicants and licensees with this
additional design choice will facilitate
certain potentially beneficial uses of
WCS spectrum that may not otherwise
be feasible, or would incur unnecessary
higher costs, under the general, more
stringent out-of-band emission limits.
The Commission wishes to caution
prospective WCS licensees, however, to
consider carefully whether their
anticipated uses and business plans can
be successfully implemented under the
additional technical and operational
restrictions necessary to qualify for the
less stringent out-of-band emission
limit. In particular, wide area, full
mobility systems and services such as
those being provided or anticipated in
the cellular and PCS bands are likely to
be of questionable feasibility under
either the alternative restrictions or the
general out-of-band emission limits.

WCS Interference to MDS/ITFS

6. MDS and ITFS operate in the 2150—
2162 and 2500-2690 MHz bands.
Nonetheless, MDS/ITFS
downconverters have minimal
frequency selectivity and, thus, some
models are designed to operate
throughout the entire 2.1-2.7 GHz band.
In the Report and Order, the
Commission stated that the digital
downconverters to which the MDS/ITFS
industry are expected to convert over
the next several years are expected to be
better designed and not subject to
overloading from WCS signals.
Nonetheless, in order to better
understand the interference concerns of
the MDS/ITFS industry, staff from the
Commission’s Office of Engineering and
Technology obtained block diagrams
from Pacific Monolithics, a
manufacturer of MDS/ITFS equipment,
for three of their MDS downconverters.
All have similar construction and,
according to Hardin Associates, the firm
which prepared an Engineering
Statement in support of the WCA
petition, the downconverter
construction for all the major
manufacturers is essentially identical.
The interference issues raised by the

WCA petition relate to the possibility
that WCS signals could overload the
Low Noise Amplifier (“LNA"’) input
stage of this equipment. This stage is
directly fed by the receive antenna and
thus has little or no isolation. Between
the receive antenna and the LNA, this
equipment does not employ any
filtering related to the block of
frequencies between 2162 MHz and
2500 MHz. Interference protection from
the WCS service to the MDS
downconverter would have to be
provided at this point to prevent signal
overload of the LNA. This could be
accomplished by trapping out the WCS
signal in the 2305-2360 MHz band or by
moving the RF diplexer from the output
of the LNA to the input of the LNA. The
MDS industry is currently designing
equipment to protect against
interference caused by high input power
from PCS operations in the 1850-1990
MHz band, and it seems reasonable that
the industry could also design these
downconverters to protect against
interference from WCS equipment
operating with similar high power
levels. The Commission estimates that
such a filter is likely to cost about $5 to
$10 per unit. The Commission believes,
however, that filters could not be
economically installed in existing units
due to the design and construction of
these downconverters. A MDS/ITFS
subscriber receiving interference would
thus have to have the entire unit
replaced at a substantially higher unit
cost. The Commission notes that MDS/
ITFS interference issues have been
raised in a petition to deny filed against
a number of applications for broadband
PCS licensees in the D, E and F blocks.
The Commission wishes to make clear
that its resolution of MDS/ITFS
interference issues with respect to WCS
is based solely on the totality of the
circumstances presented here.

7. After careful consideration of this
issue, the Commission finds that the
public interest would be best served by
setting limits on WCS operating power.
The Commission will therefore restrict
WOCS fixed, land and radiolocation land
stations to 2,000 watts peak EIRP and
WCS mobile and radiolocation mobile
stations to 20 watts EIRP. Setting
maximum power limits on WCS
operations will provide MDS/ITFS
equipment manufacturers and service
providers with the necessary certainty
regarding the potential WCS
environment to enable them to design
and purchase more robust receiving
installations, including better designed
downconverters. The Commission does
not, however, wish to unnecessarily
limit the service offerings that can be

provided using WCS spectrum, and
therefore does not adopt the 20 watt
EIRP power limit suggested by WCA.
Instead, as more fully discussed below,
the Commission will assign to WCS
licensees certain responsibilities to cure
actual interference to existing and soon-
to-be-installed MDS/ITFS
downconverters. With respect to the
power limits we are setting, the
Commission believes it is unlikely that,
in the foreseeable future, any potential
WCS operator would consider
employing power levels greater than
these limits given the considerable
economic cost of developing high power
transmitters that would comply with the
stringent out-of-band emission limits
adopted in this proceeding. The
Commission also observes that the
maximum EIRP of a transmitter station
in the MDS and ITFS services with an
omnidirectional antenna is limited to
2,000 watts (33 dBW), and that wireless
cable service is a potential use for WCS
spectrum. In addition, the Commission
notes that WCA has concluded that 20
watts EIRP will not cause destructive
interference to MDS/ITFS reception.
Thus, WCS mobile stations, to the
extent mobile services are or become
technologically feasible, should be able
to operate ubiquitously without
substantial risk of interference to MDS/
ITFS reception.

8. The Commission agrees with WCA
that MDS/ITFS equipment that was
designed to operate in a pre-WCS
environment should be afforded some
degree of protection from interference.
The introduction of possibly a large
number of transmitters in WCS
spectrum will increase the potential for
interference to existing MDS/ITFS
receivers that were designed with
different expectations about the extent
and nature of use of nearby bands.
Given sufficient notice and time to
adjust to allocation changes in nearby
bands, licensees might be expected to
mitigate interference costs by
voluntarily introducing better, more
selective receivers in new installations
and in the normal replacement of older
receivers. Such a response has not been
possible in this instance, however,
because of the accelerated rule making
and licensing procedures that are
required for WCS under the
Appropriations Act. Considering these
circumstances, and that the WCS
auction has not yet occurred, the
Commission believes it is appropriate
and equitable to shift to WCS licensees
some of the cost and responsibility for
remedying interference to MDS/ITFS
operations.

9. Nonetheless, the Commission also
believes that the MDS/ITFS industry
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should be encouraged to employ
equipment in the future which will not
require undue power restrictions on
users of nearby spectrum. To balance
these objectives, the Commission is
establishing an interference protection
rule for MDS/ITFS receivers, based on
aspects of the existing FM blanketing
rule. See 47 CFR 73.318. Specifically,
WCS licensees will bear full financial
obligation to remedy interference to
MDS/ITFS block downconverters if all
of the following conditions are met: (1)
The complaint of interference is
received by the WCS licensee prior to
February 20, 2002; (2) the MDS/ITFS
downconverter was installed prior to
August 20, 1998; (3) the WCS operation
transmits at 50 or more watts peak EIRP;
(4) the MDS/ITFS downconverter is
located within a WCS transmitter’s
power flux density contour of —34
dBW/m?2; and (5) the MDS/ITFS
customer or licensee has informed the
WCS licensee of the interference within
one year from the initial operation of the
WCS transmitter or within one year
from any subsequent power increase at
the WCS station. If the WCS licensee
cannot otherwise promptly eliminate
interference caused to MDS/ITFS
reception, then that licensee would be
required to cease operations from the
offending WCS facility. In addition to
this blanketing-type rule, the
Commission will require WCS licensees,
at least 30 days before commencing
operations from any new WCS
transmission site or with increased
power from any existing WCS
transmission site, to notify all MDS/
ITFS licensees in or through whose
licensed service areas they intend to
operate of the technical parameters of
the WCS transmission facility. The
Commission emphasizes, however, that
WCS licensees have no obligation to
remedy interference unless all of the
conditions are met. If the WCS licensees
and the MDS and ITFS licensees
coordinate voluntarily, the Commission
believes that WCS fixed and land
stations can generally be located in a
manner to avoid causing interference to
MDS/ITFS receivers. The Commission
expects the WCS and MDS/ITFS
licensees to coordinate voluntarily and
in good faith to avoid interference
problems and to allow the greatest
operational flexibility in each other’s
operations.

10. The Commission believes that the
above approach appropriately
apportions the burdens and incentives
between the WCS and MDS/ITFS
licensees. WCS licensees will have an
incentive to coordinate voluntarily with
the MDS/ITFS industry in order to

prevent interference problems from
occurring, and the 30-day notification
requirement will afford MDS/ITFS
licensees an opportunity to alert their
subscribers to the potential for
interference and explain what to do in
the event it occurs. In turn, MDS/ITFS
licensees will have an incentive to
develop and use better technology for
new receiving installations. The MDS/
ITFS industry will have 18 months from
the release date of the Report and Order
in this proceeding to deplete inventories
of existing equipment and to design
more robust replacement equipment,
and WCS licensees will be obligated for
five years to remedy actual interference.
Beyond that time, it is reasonable to
expect the MDS/ITFS industry to bear
full financial responsibility for any
necessary equipment replacement costs.
Further, we believe that basing MDS/
ITFS protection on a power flux density
contour rather than a restrictive power
limitation serves the public interest.
This approach will provide WCS
licensees with greater flexibility to
design and implement new wireless
services. WCS licensees operating at
power levels higher than 50 watts will
have a larger zone within which they
will be obligated to remedy interference
to MDS/ITFS downconverters, but they
will be able to make that choice given
the particular characteristics of the
market in which they will operate. From
its experience in addressing technically
analogous issues of blanketing
interference caused by FM broadcast
transmitters, the Commission believes
that the ““technological fixes”
contemplated by the blanketing-type
rule coupled with the 30-day
notification requirement will adequately
protect MDS/ITFS operations and yet
allow WCS substantially greater
operational flexibility than would be
possible under the power limit
approach suggested by the petitioner.
The Commission therefore concludes
that the approach it adopts here to
address concerns about WCS signal
overloading of MDS/ITFS
downconverters will best serve the
overall public interest.

WCS Out-of-Band Emission Limits

11. The Commission has dedicated
considerable staff engineering expertise
and resources to evaluate the proposal
set forth by PPF/DigiVox and finds that
it is appropriate to adjust the WCS out-
of-band limits for systems that comply
with certain parameters. Accordingly,
the Commission will permit WCS
systems that operate in accordance with
the specific parameters set forth below
to reduce their portable unit emissions
into the 2320-2345 MHz band by a

factor not less than 93 + 10 log (p) dB,
where p is the transmitter power in
watts. While this is considerably more
permissive than the limit for WCS
mobile operations that the Commission
adopted in the Report and Order, the
Commission believes that the specific
operating parameters set forth by PPF/
DigiVox will limit the potential for such
a system to interfere with DARS to a
reasonable level generally equivalent to
that provided by the stricter limits for
more general WCS operations.

12. In authorizing DARS, it was the
Commission’s desire to ensure a high
quality radio service. However, a desire
for an interference-free radio service
must be balanced with the need to
provide reasonable operating parameters
for adjacent services. Accordingly, the
Commission’s intention in determining
out-of-band emission limits for WCS
into the spectrum used by DARS has
been to limit the potential for
interference to a reasonable level—not
to provide a pure, interference-free
environment. In determining the out-of-
band emission limits adopted in the
Report and Order the Commission had
to take into consideration the wide
flexibility that the Commission
providing WCS licensees to provide any
services consistent with the Table of
Frequency Allocations. Because the
Commission is unable to determine the
specific operating parameters of a WCS
service until the service is actually
implemented, the Commission found it
appropriate to adopt limits that take into
account any possible system
configuration. Such limits are necessary
to ensure the viability of Satellite DARS,
which will operate with very low signal
levels at the receive antennas, in a
frequency band adjacent to a terrestrial
service that will likely employ much
higher powers and whose transmitters
may be in the immediate vicinity of a
DARS receiver. Accordingly, the
Commission affirms its decision
generally to require WCS operations to
reduce their emissions in the 2320-2345
MHz band by not less than 80 + 10 log
(p) dB for fixed, land, and radiolocation
land station transmissions and 110 + 10
log (p) dB for mobile and radiolocation
mobile station transmissions, where p is
the transmitter power in watts. The
Commission is, however, clarifying that
the out-of-band emission limits
specified in the Report and Order for
“fixed operations’ pertain to
transmissions from fixed, land, and
radiolocation land stations and that the
emission limits specified for “mobile
operations’ pertain to transmissions
from mobile and radiolocation mobile
stations.
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13. The Commission recognizes,
however, that it is possible to provide a
reasonable level of protection to DARS
by taking into account a specific WCS
system, although it may exceed the out-
of-band emission limits adopted in the
Report and Order. A specific system
configuration may have certain
attributes that were not taken into
account when developing the general
emission limits but which reduce its
potential to interfere with DARS. For
instance, a system may have reduced
gain in the direction of Satellite DARS
receiver, or the probability of the
transmitters of a certain type of WCS
system being close enough to interfere
with Satellite DARS systems may be
very low. PPF/DigiVox has provided a
specific set of operating parameters that
the Commission can take into account
in its analysis of potential interference
to DARS. By taking these specific
parameters into account, the
Commission believes that it is possible
for a system to operate with less
stringent out-of-band limits than those
originally adopted.

14. The system described by PPF/
DigiVox is a low power, low mobility
portable system that will provide voice
and data service from fixed and portable
units. No vehicle mounted units would
be permitted. In reaching its decision to
reduce the out-of-band limits for WCS
systems that operate in a manner
consistent with that described by PPF/
DigiVox, the Commission takes into
account both the technical and
operational factors specific to the
interaction of this specific system and a
DARS system. One of the greatest
difficulties in performing this type of
analysis, however, is the fact that
neither system has yet been deployed.
Accordingly, the Commission’s analysis
must take into consideration what it
believes to be realistic assumptions
about system equipment and operations.
While the Commission based its
analysis on the record of the proceeding,
it recognizes that there is some
uncertainty inherent in trying to
evaluate two systems that have not yet
been deployed and for which equipment
designs are not yet final. The
Commission also recognizes that the
2320-2345 MHz frequency band is the
only spectrum specifically available for
provision of Satellite DARS in the
United States. Accordingly, if Satellite
DARS in this spectrum is subject to
excessive interference, the service will
not be successful and the American
public will not benefit from the service.
In contrast, PACS can be provided in
other spectrum currently available for
use by services including cellular and

PCS. Thus, should the potential for
WCS operations to interfere with DARS
prove to be greater when the systems are
implemented than the Commission’s
analysis indicates, the Commission
would of course revisit this issue and
make appropriate adjustments.
Specifically, parties should note that per
47 CFR 27.53(c), when emissions
outside of the authorized bandwidth
cause harmful interference, the
Commission may, at its discretion,
require greater attenuation than that
specified in the Rules.

15. PPF/DigiVox questions some of
the technical parameters of the DARS
system. One area of contention is the
Satellite DARS receiver noise
temperature used in the analysis.
Primosphere used a 200 Kelvin noise
temperature in its analysis, which is
greater than the 120 Kelvin noise
temperature proposed in its application.
PPF/DigiVox contends that 370 Kelvins
is more realistic. Based on the type of
antenna proposed for DARS use and the
need for cost effective equipment, the
Commission believes that a receiver
noise temperature of 250 Kelvins is
realistic and that is what the
Commission’s calculations are based
upon.

16. PPF/DigiVox contends that a rise
in noise floor from a single interferer of
2 dB should be allowed, rather than the
0.2 dB rise considered by Primosphere.
Considering the limited power that the
satellite systems will be able to operate
with and the potential for a DARS
receiver to be affected by more than one
interfering source, whether it is another
WCS transmitter, out-of-band emissions
from another source, or signal blockage,
the Commission believes that a 2 dB
allowable rise is too great a contribution
from a single source. The Commission
also, however, believes that a 0.2 dB
allowable rise is overly conservative.
Accordingly, the Commission has based
its calculations on a 1.0 dB allowable
rise, which corresponds to a 25% rise in
receiver noise. These values are
consistent with those used in
determining the out-of-band limits
adopted in the Report and Order.

17. In determining the potential for
interference from its portable units,
PPF/DigiVox takes into account a
number of factors. These include the
duty cycle of the WCS handset, the
antenna pattern of a Satellite DARS
antenna, isolation due to differences in
polarization between DARS and WCS,
and losses due to the proximity of a
WCS portable unit to the head of the
user. Users of portable units for the
system described by PPF/DigiVox will
generally be to the side and, in many
instances, slightly below the roof of an

automobile. The Commission therefore
agrees with PPF/DigiVox that the
antenna pattern can be taken into
account in performing an interference
analysis. While antenna patterns can
vary greatly, thereby affecting the
strength of the undesired signal into the
DARS receiver, the Commission
believes that the values proposed by
DigiVox are reasonable. The
Commission also agrees that the
isolation realized between the circularly
polarized DARS signal and the linearly
polarized WCS operations can be taken
into consideration. The Commission
disagrees, however, with the contention
that the out-of-band limits should be
reduced by 9 dB due to the duty cycle
of the WCS handset. Because the symbol
time used by DARS is shorter than the
WCS burst of 312 microsecond, the
DARS data will be disrupted by the
WCS operations. While it may be
possible for the DARS operators to
employ error correction techniques that
take into account the limited duty cycle
of the WCS operations, any reduction in
interference potential does not correlate
directly to the reduction in power
claimed by PPF/DigiVox. The
Commission does believe, however, that
DARS operators will be able to use the
duty cycle to their advantage and are
therefore requiring WCS operations to
employ a 12.5% duty cycle in order to
qualify for the reduced out-of-band
emission limits. Finally, the
Commission does not agree that any
isolation can be assumed for energy
absorbed by the human head. As
Primosphere points out (pg. 7), the
subscriber’s head often will not be
positioned between the WCS transmitter
and the Satellite DARS receiver and, in
some positions, may add to, rather than
subtract from, undesired radiation. No
statistical information was provided as
to the probability of head loss occurring,
or of its magnitude at those times. Due
to the mobility of the hand-held units,
it is highly unlikely that head loss is
always present.

18. In its analysis, PPF/DigiVox
assumes a separation of 12 feet between
the WCS user and the DARS receiver.
The Commission has reviewed the
statistical analysis provided in support
of this assumption and, while the
Commission does not necessarily agree
with all aspects of the analysis, 12 feet
is a reasonable distance to assume in
evaluating the potential interaction of
DARS listeners and users of portable
WCS operations as described by PPF/
DigiVox. While the Commission
believes that there will be interference
to the DARS service from these WCS
operations, the Commission believes
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that actual instances of interference will
be sufficiently limited as to not unduly
jeopardize the commercial viability of
DARS. Based on this analysis, the
Commission finds it reasonable to allow
portable WCS units that meet the
criteria described in paragraph 16 to
reduce their emission into the 2320—
2345 MHz band by only 93 + 10 log (p)
dB.

19. PPF/DigiVox has also requested
that the Commission relax the out-of-
band limits for base stations used in the
type of system they describe. PPF/
DigiVox bases its argument on the
relative gain of the WCS antenna with
respect to the position of the DARS
receiver. As pointed out by
Primosphere, depending on the exact
antenna employed by the WCS station,
the greatest potential for interference is
not directly under the antenna as
claimed by PPF/DigiVox. Although the
path loss does increase as the DARS
receiver moves away from the WCS base
station, the gain of the WCS antenna
will also increase. It is not possible to
determine the precise relationship
between these two factors without
knowing the gain pattern for the specific
antenna to be employed. In addition, if
the Commission made such an
adjustment, the Commission would
have to require that any WCS licensee
operating under the reduced emission
limits use an antenna meeting those
characteristics. The Commission also
notes that in its evaluation, PPF/
DigiVox considered a separation of 24
feet between its base station and a DARS
receiver directly underneath. The
system described by PPF/DigiVox may
employ antennas mounted as low as 25
feet. If a DARS antenna is mounted on
the roof of a vehicle it will be closer
than 24 feet to the WCS antenna,
resulting in reduced path loss.
Accordingly, fixed WCS stations will
continue to be required to reduce their
emissions into the 2320-2345 MHz
band by 80 + 10 log (p) dB.

20. For the reasons discussed above,
the Commission is permitting WCS
Block A and B licensees to employ
portable devices (defined for the
purposes of this decision as transmitters
designed to be used within 20
centimeters of the body of the user) that
transmit in the 2305-2315 MHz band
only to attenuate all emissions into the
2320-2345 MHz band by a factor of not
less than 93 + 10 log (p) dB and to
employ base stations that transmit in the
2350-2360 MHz band only to attenuate
all emissions into the 2320-2345 MHz
band by a factor of not less than 80 +
10 log (p) dB. These less stringent out-
of-band emission limits may be used
only if the average portable transmit

power is limited to 25 mW, the peak
portable transmit power is limited to
200 mW, the portable devices employ
means to limit the power to the
minimum necessary for successful
communications, the portable devices
have a duty cycle of 12.5% or less, and
the portable devices use time division
multiple access (“TDMA”) technology.
In addition, the Commission prohibits
the installation of vehicle-mounted
units, requires that transmitting
antennas employ linear polarization or
another polarization that provides
equivalent or better discrimination with
respect to a Satellite DARS antenna,
requires that the average base station
transmit output power be limited to 800
mW, and requires that base station
antennas be located at a height of at
least 8 meters (26.25 feet) above ground.

21. Accordingly, it is ordered, that
Part 27 of the Commission’s Rules is
amended, as set forth below, and that,
in accordance with the Omnibus
Consolidated Appropriations Act, 1997,
Public Law 104-208, 110 Stat. 3009
(1996), these Rules shall be effective
immediately upon publication in the
Federal Register. This action is taken
pursuant to Sections 4(i), 7(a), 303(c),
303(f), 303(g), and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. Sections 154(i),
157(a), 303(c), 303(f), 303(g), and 303(r)
and the Omnibus Consolidated
Appropriations Act, 1997, Public Law
104-208, 110 Stat. 3009 (1996).

Furthermore, it is ordered, that the
petitions for reconsideration are
granted, to the extent described above
and denied in all other respects.

List of Subjects in 47 CFR Part 27
Radio.

Federal Communications Commission.
William F. Caton,
Acting Secretary.

Rule Changes

Part 27 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 27—WIRELESS
COMMUNICATIONS SERVICE

1. The authority citation for part 27
continues to read as follows:

Authority: 47 U.S.C. 154, 301, 302, 303,
307, 309, and 332.

2. Section 27.4 is amended by adding
the definitions for Base Station, Portable
Device, Radiolocation Land Station,
Radiolocation Mobile Station, Time
Division Multiple Access, and Time
Division Multiplexing in alphabetical
order to read as follows:

8§27.4 Terms and definitions.
* * * * *

Base station. A land station in the
land mobile service.

* * * * *

Portable device. Transmitters
designed to be used within 20
centimeters of the body of the user.

* * * * *

Radiolocation land station. A station
in the radiolocation service not
intended to be used while in motion.

Radiolocation mobile station. A
station in the radiolocation service
intended to be used while in motion or
during halts at unspecified points.

* * * * *

Time division multiple access
(TDMA). A multiple access technique
whereby users share a transmission
medium by being assigned and using
(one-at-a-time) for a limited number of
time division multiplexed channels;
implies that several transmitters use one
channel for sending several bit streams.

Time division multiplexing (TDM). A
multiplexing technique whereby two or
more channels are derived from a
transmission medium by dividing
access to the medium into sequential
intervals. Each channel has access to the
entire bandwidth of the medium during
its interval. This implies that one
transmitter uses one channel to send
several bit streams of information.

* * * * *

3. Section 27.50 is added to subpart

C to read as follows:

§27.50 Power limits.

(a) Fixed, land, and radiolocation land
stations transmitting in the 2305-2320
MHz and 2345-2360 MHz bands are
limited to 2000 watts peak equivalent
isotropically radiated power (EIRP).

(b) Mobile and radiolocation mobile
stations transmitting in the 2305-2320
MHz and 2345-2360 MHz bands are
limited to 20 watts EIRP peak power.

(c) Peak transmit power shall be
measured over any interval of
continuous transmission using
instrumentation calibrated in terms of
rms-equivalent voltage. The
measurement results shall be properly
adjusted for any instrument limitations,
such as detector response times, limited
resolution bandwidth capability when
compared to the emission bandwidth,
etc., so as to obtain a true peak
measurement for the emission in
question over the full bandwidth of the
channel.

4. Section 27.53 is revised to read as
follows:

§27.53 Emission limits.

(a) The power of any emission outside
the licensee’s frequency band(s) of
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operation shall be attenuated below the
transmitter power (p) within the
licensed band(s) of operation, measured
in watts, by the following amounts:

(1) For fixed, land, and radiolocation
land stations: By a factor not less than
80 + 10 log (p) dB on all frequencies
between 2320 and 2345 MHz;

(2) For mobile and radiolocation
mobile stations: By a factor not less than
110 + 10 log (p) dB on all frequencies
between 2320 and 2345 MHz;

(3) For fixed, land, mobile,
radiolocation land and radiolocation
mobile stations: By a factor not less than
70 + 10 log (p) dB on all frequencies
below 2300 MHz and on all frequencies
above 2370 MHz; and not less than 43
+ 10 log (p) dB on all frequencies
between 2300 and 2320 MHz and on all
frequencies between 2345 and 2370
MHz that are outside the licensed bands
of operation;

(4) Compliance with these provisions
is based on the use of measurement
instrumentation employing a resolution
bandwidth of 1 MHz or less, but at least
one percent of the emission bandwidth
of the fundamental emission of the
transmitter, provided the measured
energy is integrated over a 1 MHz
bandwidth;

(5) In complying with the
requirements in §27.53(a)(1) and
§27.53(a)(2), WCS equipment that uses
opposite sense circular polarization
from that used by Satellite DARS
systems in the 2320-2345 MHz band
shall be permitted an allowance of 10
dB;

(6) When measuring the emission
limits, the nominal carrier frequency
shall be adjusted as close to the edges,
both upper and lower, of the licensee’s
bands of operation as the design
permits;

(7) The measurements of emission
power can be expressed in peak or
average values, provided they are
expressed in the same parameters as the
transmitter power;

(8) Waiver requests of any of the out-
of-band emission limits in paragraphs
(a)(1) through (a)(7) of this section shall
be entertained only if interference
protection equivalent to that afforded by
the limits is shown;

(9) In the 2305-2315 MHz band, if
portable devices comply with all of the
following requirements, then paragraph
(a)(2) of this section shall not apply to
portable devices, which instead shall
attenuate all emissions into the 2320—
2345 MHz band by a factor of not less
than 93 + 10 log (p) dB:

(i) The portable device has a duty
cycle of 12.5% or less, with at most a
312.5 microsecond pulse every 2.5
milliseconds;

(if) The portable device must employ
time division multiple access (TDMA)
technology;

(iii) The nominal peak transmit
output power of the portable device is
no more than 200 milliwatts (25
milliwatts average power);

(iv) The portable device operates with
the minimum power necessary for
successful communications;

(v) The nominal average base station
transmit output power is no more than
800 milliwatts when the base station
antennas is located at a height of at least
8 meters (26.25 feet) above the ground;

(vi) Only fixed and portable devices
and services may be provided: vehicle-
mounted units are not permitted; and

(vii) Transmitting antennas shall
employ linear polarization or another
polarization that provides equivalent of
better discrimination with respect to a
DARS antenna;

(10) The out-of-band emissions limits
in paragraphs (a)(1) through (a)(9) of this
section may be modified by the private
contractual agreement of all affected
licensees, who shall maintain a copy of
the agreement in their station files and
disclose it to prospective assignees or
transferees and, upon request, to the
Commission.

(b) For WCS Satellite DARS
operations: The limits set forth in
§25.202(f) of this chapter shall apply,
except that Satellite DARS operations
shall be limited to a maximum power
flux density of —197 dBW/m2/4 kHz in
the 2370-2390 MHz band at Arecibo,
Puerto Rico.

(c) When an emission outside of the
authorized bandwidth causes harmful
interference, the Commission may, at its
discretion, require greater attenuation
than specified in this section.

5. Section 27.58 is added to read as
follows:

§27.58 Interference to MDS/ITFS
recelvers.

(a) WCS licensees shall bear full
financial obligation to remedy
interference to MDS/ITFS block
downconverters if all of the following
conditions are met:

(1) The complaint is received by the
WCS licensee prior to February 20,
2002;

(2) The MDS/ITFS downconverter
was installed prior to August 20, 1998;

(3) The WCS fixed or land station
transmits at 50 or more watts peak EIRP;

(4) The MDS/ITFS downconverter is
located within a WCS transmitter’s free
space power flux density contour of
—34 dBW/m2; and

(5) The MDS/ITFES customer or
licensee has informed the WCS licensee
of the interference within one year from

the initial operation of the WCS
transmitter or within one year from any
subsequent power increase at the WCS
station.

(b) Resolution of complaints shall be
at no cost to the complainant.

(c) Two or more WCS licensees
collocating their antennas on the same
tower shall assume shared
responsibility for remedying
interference complaints within the area
determined by paragraph (a)(4) of this
section unless an offending station can
be readily determined and then that
station shall assume full financial
responsibility.

(d) If the WCS licensee cannot
otherwise eliminate interference caused
to MDS/ITFS reception, then that
licensee must cease operations from the
offending WCS facility.

(e) At least 30 days prior to
commencing operations from any new
WCS transmission site or with increased
power from any existing WCS
transmission site, a WCS licensee shall
notify all MDS/ITFS licensees in or
through whose licensed service areas
they intend to operate of the technical
parameters of the WCS transmission
facility. WCS and MDS/ITFS licensees
are expected to coordinate voluntarily
and in good faith to avoid interference
problems and to allow the greatest
operational flexibility in each other’s
operations.

[FR Doc. 97-8909 Filed 4-4-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

49 CFR Part 1

[OST Docket No. 1; Amdt. 1-285]
Organization and Delegation of Powers
and Duties; Delegation to the Director,

Transportation Administrative Service
Center

AGENCY: Office of the Secretary, DOT.
ACTION: Final rule.

SUMMARY: The Secretary of
Transportation rescinds the authority of
the Assistant Secretary for
Administration to operate the Working
Capital Fund, as found in 49 CFR
1.59(d). The authority to operate the
Working Capital Fund is hereby
delegated to the Director, Transportation
Administrative Service Center (TASC).
This requires a change to the Code of
Federal Regulations (CFR).

EFFECTIVE DATES: This rule is effective
April 7, 1997.
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FOR FURTHER INFORMATION CONTACT:
Mr. Robert F. Stokes, TASC Business
Support Office, Department of
Transportation, (202) 366-5143, 400
Seventh Street SW., Washington, DC
20590, or Ms. Gwyneth Radloff, Office
of the General Counsel, C-50, (202)
366-9305, Department of
Transportation, 400 Seventh Street SW.,
Washington, DC 20590.
SUPPLEMENTARY INFORMATION: The
Secretary of Transportation has been
given the authority to operate a Working
Capital Fund (WCF) as prescribed in
Pub.L. 89—-670, October 15, 1966,
revised by Pub.L. 97-449, January 12,
1983, 49 U.S.C. §327. The Secretary had
delegated this authority to the Assistant
Secretary for Administration, as found
in 49 CFR §1.59. In November 1995, as
part of the Secretary’s consolidation of
common administrative services in the
Office of the Secretary into a single
organization, the Secretary of
Transportation established TASC. By
administrative order, he assigned the
Director, TASC, the responsibility of
operating the WCF.

This rule amends 49 CFR §1.59(d) by
deleting the authority of the Assistant
Secretary for Administration to operate

the WCF. The rule establishes the
authority of the Director, TASC, to
operate the WCF by adding a new
paragraph under 49 CFR §1.64,
Authority to Operate the Working
Capital Fund.

This rule is being published as a final
rule and is being made effective on the
date of publication. It relates to
departmental management,
organization, procedure, and practice.
For this reason, the Secretary for good
cause finds, under 5 U.S.C. §553 (b)B
and (d)(3), that notice, and public
procedure on the notice are unnecessary
and that this rule should be made
effective in less than 30 days after
publication.

List of Subjects in 49 CFR Part 1

Authority delegations (Government
agencies), organization and functions
(Government agencies).

In consideration of the foregoing, part
1 of title 49, Code of Federal
Regulations, is amended to read as
follows:

PART 1—[AMENDED]

1. The authority citation for Part 1
continues to read as follows:

Authority: 49 U.S.C. 322; Pub. L. 101-552,
28 U.S.C. 2672, 31 U.S.C. 3711(a)(2).

2. Section 1.59 is amended by revising
paragraph (d) to read as follows:

§1.59 Delegations to the Assistant
Secretary for Administration.
* * * * *

(d) Special funds. Except as otherwise
delegated, establish or operate, or both,
such special funds as may be required
by statute or by administrative
determination. This excludes the
Working Capital Fund (49 U.S.C. 327).

* * * * *
3. A new §1.64 is added as follows:

§1.64 Delegations to the Director,
Transportation Administrative Service
Center.

The Director, Transportation
Administrative Service Center (TASC),
is delegated authority to operate the
Working Capital Fund (49 U.S.C. 327).

Issued in Washington, DC, this 28th day of
March 1997.

Rodney E. Slater,

Secretary of Transportation.

[FR Doc. 97-8756 Filed 4-4-97; 8:45 am]
BILLING CODE 4910-62-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL TRADE COMMISSION
16 CFR Part 432

Request for Comments Concerning
Rule Relating To Power Output Claims
for Amplifiers Utilized in Home
Entertainment Products

AGENCY: Federal Trade Commission.
ACTION: Request for public comments.

SUMMARY: The Federal Trade
Commission (““Commission”) is
requesting public comments on its Rule
relating to Power Output claims for
Amplifiers Utilized in Home
Entertainment Products (“*Amplifier
Rule” or ““Rule’). The Commission, as a
part of its systematic review of all
current Commission regulations and
guides, is requesting comments about
the overall costs and benefits of the Rule
and its overall regulatory and economic
impact. The Commission further seeks
information about whether certain
requirements of the Rule should be
modified in light of technological and
other changed circumstances. Lastly, the
Commission requests information about
issues involving amplified sound
systems such as powered speakers for
home computers and other home sound
systems and sound amplifiers utilized
in automobile entertainment products.
DATES: Written comments will be
accepted until June 6, 1997.

ADDRESSES: Comments should be
directed to: Secretary, Federal Trade
Commission, Room H-159, Sixth and
Pennsylvania Ave., NW., Washington,
DC 20580. Comments about the
Amplifier Rule should be identified “16
CFR Part 432—Comments.”

FOR FURTHER INFORMATION CONTACT:
Robert E. Easton, Esq., Special Assistant,
Division of Enforcement, Bureau of
Consumer Protection, (202) 326-3029 or
Dennis Murphy, Economist, Division of
Consumer Protection, Bureau of
Economics, Federal Trade Commission,
Washington, DC 20580, (202) 326—3524.
SUPPLEMENTARY INFORMATION: The
Commission has determined, as part of

its oversight responsibilities, to review
its rules and guides periodically. These
reviews seek information about the costs
and benefits of the Commission’s rules
and guides and their regulatory and
economic impact. The reviews also seek
information on whether technological
developments impact upon the rules.
The information obtained assists the
Commission in identifying rules and
guides that warrant modification or
rescission.

A. Background

The Amplifier Rule was promulgated
on May 3, 1974 (39 FR 15387), to assist
consumers in purchasing power
amplification equipment for home
entertainment purposes by
standardizing the measurement and
disclosure of various performance
characteristics of the equipment. Prior
to the Rule, sellers were making power,
distortion and other performance claims
based on many different technical test
procedures, or on no recognized test
procedures. The Rule establishes
uniform test standards and disclosures
so that consumers can make more
meaningful comparisons of performance
attributes.

The products within the scope of the
Rule are defined as:

Sound power amplification equipment
manufactured or sold for home entertainment
purposes, such as for example, radios, record
and tape players, radio-phonograph and/or
tape combinations, component audio
amplifiers and the like.2

The Rule makes it an unfair method
of competition and an unfair or
deceptive act or practice for
manufacturers and sellers of sound
power amplification equipment for
home entertainment purposes to fail to
disclose certain performance
information in connection with direct or
indirect representations of power
output, power band, frequency or
distortion characteristics.2

These disclosures must be made
clearly, conspicuously and more
prominently than any other
representation or disclosures.3 The Rule
also sets out standard test conditions for
performing the measurements that

116 CFR 432.1.

2]d. at 432.2. The required disclosures relate to:
Minimum sine wave continuous average power
output; load impedance in Ohms; rated power band
or frequency response; and rated percentage of
maximum total harmonic distortion.

31d.

support the required performance
disclosures.4 Further, the Rule prohibits
representations of performance
characteristics if they are not obtainable
when the equipment is operated by the
consumer in the usual and ordinary
manner without the use of extraneous
aids,5 e.g., cooling fans.

When the Rule was promulgated in
1974, there were very few self-amplified
(powered) speakers for use with home
computers or home entertainment
systems or external amplifiers for home
computers used for home entertainment
purposes. In 1997, however, there are
numerous and sophisticated systems of
this nature. The Commission has
tentatively determined that while such
systems are not specifically mentioned
in the Rule, such amplified (powered)
speakers and other similar sound
amplification equipment when used for
home entertainment purposes are
within the scope and purpose of the
Rule. The Commission has further
tentatively determined that such
equipment falls within the definition
used in the Rule and is sufficiently
similar to the examples given in the
Rule as to alert manufacturers and
sellers of the coverage. The
Commission, however, seeks additional
information concerning its tentative
determinations, and addresses several
questions below to these issues.

In 1974, amplified sound systems for
automotive use were also in the
formative stages of development. By
1997, such automotive amplified sound
systems achieved a stage of technical
sophistication on a par with many home
entertainment sound amplification
systems. Advertising for automotive
sound amplification systems in recent
years has often referred to the claimed
power output (in watts) of the system
using a variety of terms, including
“Peak Power,” “Total Power,” and
“RMS.” Because the Commission
wishes to learn whether the non-
uniform disclosure of power output is
resulting in consumer deception,
confusion, and inability to make
informed decisions, the Commission
addresses several questions below to
this issue.

41d. at 432.3.
51d. at 432.5.
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B. Issues for Comment

At this time, the Commission solicits
written public comments on the
following questions:

(1) Is there a continuing need for the
Rule?

(a) What benefits has the Rule
provided to purchasers of the products
or services affected by the Rule?

(b) Has the Rule imposed costs on
purchasers?

(2) What changes, if any, should be
made to the Rule to increase the benefits
of the Rule to purchasers?

(a) How would these changes affect
the costs the Rule imposes on firms
subject to its requirements?

(3) What significant burdens or costs,
including costs of compliance, has the
Rule imposed on firms subject to its
requirements?

(a) Has the Rule provided benefits to
such firms?

(4) What changes, if any, should be
made to the Rule to reduce the burdens
or costs imposed on firms subject to its
requirements?

(a) How would these changes affect
the benefits provided by the Rule?

(5) Does the Rule overlap or conflict
with other federal, state, or local laws or
regulations?

(6) Since the Rule was issued, what
effects, if any, have changes in relevant
technology or economic conditions had
on the Rule?

(7) The following questions relate to
§432.3 of the Rule, which specifies
standard test conditions for measuring
continuous power:

(a) Are there other widely used
protocols for testing continuous power
that could provide a satisfactory
alternative to the §432.2 requirements?

(b) Given the problems that
manufactures may experience with the
test specifications in 8 432.3(c) requiring
that amplifiers be preconditioned for
one hour at one-third power, should
there be any modifications to §432.3(c)?

(8) The Rule currently requires
disclosure of maximum harmonic
distortion, power bandwidth, and
impedance whenever a power claim is
made in any advertising, including
advertising by retail stores, direct mail
merchants, and manufacturers.

(a) Is there a continued need for the
Rule to require disclosure of maximum
rated harmonic distortion in media
advertising, or should such disclosure
be required only when maximum rated
harmonic distortion exceeds a specified
threshold level, such as one percent?

(b) Should certain types of
advertising, such as that commonly
used by retail stores to present
information on prices and basic features

for numerous models of amplification
equipment in a limited amount of print
space, be exempted from some or all of
the power bandwidth, distortion, and
impedance disclosures?

(c) If so, what developments have
occurred that make these disclosures no
longer necessary in such advertising?

(d) If so, which of these disclosures
should be exempted from such
advertising and why?

(e) Should any such exemptions be
extended to advertising by direct mail
resellers, who would not have retail
outlets where consumers could obtain
more detailed pre-purchase information
on amplifier specifications?

(9) The Rule currently governs power
output claims relating to ‘““sound power
amplification equipment manufactured
or sold for home entertainment
purposes. . . .” The Commission has
tentatively concluded that the Rule
covers (A) self-powered speakers for use
with (i) home computers, (ii) home
sound systems, and (iii) home
multimedia systems; and (B) other
sound power amplification equipment
for home computers.

(a) Are there any reasons why power
output claims for such equipment
should be considered outside the scope
of the Rule? If so, please explain.

(b) Are manufacturers and distributors
of these products aware that these
products are, as the Commission has
tentatively determined, within the scope
of the Rule? If not, is there a need for
the Commission to undertake business
and consumer education efforts to
publicize the coverage?

(c) Are the standard test conditions
set out in the Rule appropriate for such
equipment?

(10) Current promotional materials
and labeling for self-powered speakers
and other sound amplification
equipment for home computers systems
contain power output claims expressed
in a variety of terms, including ““Peak
Power,” “Peak Music Output Power,”
“Total Power,” and “RMS” power.

(a) What test protocols provide the
basis for each of these power
measurements?

(b) How do power ratings obtained
using these protocols compare with the
power rating that would be obtained
using the FTC continuous power output
protocol?

(c) Do power output claims in
promotional material and labeling for
such self-powered computer speakers
rely on measurement methods other
than those listed above?

(d) How do any such power claims
under (c) above compare with the
corresponding FTC power output
rating?

(11) The Rule governs sound
amplification equipment intended for
home entertainment purposes. Thus, the
Rule does not apply to automotive
sound amplification products. Current
promotional materials and labeling for
automotive sound amplification
equipment contain power output claims
expressed in a variety of terms,
including “‘Peak Power,” “Total Power,”
and “RMS” power.

(a) What test protocols provide the
basis for each of these power
measurements?

(b) How do power ratings obtained
using these protocols compare with the
power rating that would be obtained
using the FTC continuous power output
protocol?

(c) Do power output claims in
promotional material and labeling for
automotive stereo equipment rely on
measurement methods other than those
listed above?

(d) How do any such power claims
under (c) above compare with the
corresponding FTC power output
rating?

(e) Do any of the sound power claims
being made in connection with the sale
and advertising of automotive sound
amplification products inhibit
meaningful comparisons of performance
attributes by consumers? If so, please: (i)
Identify any such claims and furnish
copies of advertising and other material
containing such claims, and (ii) supply
information establishing how prevalent
such claims are (i.e., how widespread
and serious the problem is).

(f) If there is a need to take action to
increase the ability of consumers to
make meaningful comparisons of
performance characteristics for
automotive sound amplification
products, what is the most appropriate
vehicle for accomplishing this goal (e.g.,
voluntary industry standards, consumer
education, business education,
industry/government public workshops,
amending the Amplifier Rule, etc.)?

(9) Regardless of the method favored
to improve consumers’ ability to
compare performance characteristics,
would any of the Rule’s current testing
or disclosure requirements for home
sound amplification products have to be
modified for use with automotive sound
amplification products due to any
differences in technology, marketing
considerations, or other reasons?

List of Subjects in 16 CFR Part 432

Amplifiers; Home entertainment
products; Trade practices.

Authority: 15 U.S.C. 41-58.
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By Direction of the Commission.
Donald S. Clark,
Secretary.
[FR Doc. 97-8795 Filed 4-4-97; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF THE TREASURY

Bureau of Alcohol, Tobacco and
Firearms

27 CFR Part 9
[Notice No. 848]
RIN 1512-AA07

Mendocino Ridge Viticultural Area

AGENCY: Bureau of Alcohol, Tobacco
and Firearms (ATF), Treasury.
ACTION: Notice of Proposed Rulemaking.

SUMMARY: The Bureau of Alcohol,
Tobacco and Firearms (ATF), is
considering the establishment of a
viticultural area located within the
boundaries of Mendocino County,
California to be known as ‘““Mendocino
Ridge,” under 27 CFR part 9. This
proposal is the result of a petition
submitted by Mr. Steve Alden on behalf
of the Mendocino Ridge Quality
Alliance. The entire proposed area
consists of about 262,400 acres or
approximately 410 square miles with
the actual proposed ‘““Mendocino Ridge”
viticultural area starting at the 1200 feet
elevation line, and encompassing all
areas at or above 1200 feet in elevation.
Because of the 1200 foot elevation, this
proposed area is unique from other
coastal viticultural areas. Of the total
262,400 acres, the petitioner estimates
that less than one-third, or 87,466 acres,
lies above 1200 feet elevation. Of these
87,466 acres, the petitioner asserts that
approximately 1500 to 2000 acres or 2%
of the narrow timber covered ridge-tops
are suitable for grape production.
According to the petitioner, there are
approximately 75 acres of grapes
currently growing within the boundaries
of the proposed viticultural area. This
75 acres of grapes is divided among six
wineries.

DATES: Written comments must be
received by May 22, 1997.

ADDRESSES: Send written comments to:
Chief, Wine, Beer, and Spirits
Regulations Branch, Bureau of Alcohol,
Tobacco and Firearms, P.O. Box 50221,
Washington, DC 20091-0221 (Attn:
Notice No. 848). Copies of the petition,
the proposed regulations, the
appropriate maps, and written
comments will be available for public
inspection during normal business
hours at: ATF Public Reading Room,

Office of Public Affairs and Disclosure,
Room 6480, 650 Massachusetts Avenue,
NW, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
David W. Brokaw, Wine, Beer and
Spirits Regulations Branch, Bureau of
Alcohol, Tobacco and Firearms, 650
Massachusetts Avenue, NW,
Washington, DC 20226, (202) 927-8230.

SUPPLEMENTARY INFORMATION:
Background

On August 23, 1978, ATF published
Treasury Decision ATF-53 (43 FR
37672, 54624) revising regulations in 27
CFR part 4. These regulations allow the
establishment of definitive viticultural
areas. The regulations allow the name of
an approved viticultural area to be used
as an appellation of origin on wine
labels and in wine advertisements. On
October 2, 1979, ATF published
Treasury Decision ATF-60 (44 FR
56692) which added a new part 9 to 27
CFR, providing for the listing of
approved American viticultural areas,
the names of which may be used as
appellations of origin.

Section 4.25a(e)(1), Title 27, CFR,
defines an American viticultural area as
a delimited grape-growing region
distinguishable by geographic features,
the boundaries of which have been
delineated in subpart C of part 9.

Section 4.25a(e)(2), Title 27, CFR,
outlines the procedure for proposing an
American viticultural area. Any
interested person may petition ATF to
establish a grape-growing region as a
viticultural area. The petition should
include:

(a) Evidence that the name of the
proposed viticultural area is locally
and/or nationally known as referring to
the area specified in the petition;

(b) Historical or current evidence that
the boundaries of the viticultural area
are as specified in the petition;

(c) Evidence relating to the
geographical characteristics (climate,
soil, elevation, physical features, etc.)
which distinguish the viticultural
features of the proposed area from
surrounding areas;

(d) A description of the specific
boundaries of the viticultural area,
based on features which can be found
on United States Geological Survey
(U.S.G.S.) maps of the largest applicable
scale, and;

(e) A copy (or copies) of the
appropriate U.S.G.S. map(s) with the
proposed boundaries prominently
marked.

Petition

Mr. Steve Alden of Alden Ranch
Vineyards has petitioned ATF on behalf

of the Mendocino Ridge Quality
Alliance to propose the establishment of
a new viticultural area located within
the boundaries of Mendocino County,
California, to be known as ‘““Mendocino
Ridge.” There are currently six
producing vineyards in the proposed
“Mendocino Ridge” viticultural area.

The evidence submitted by the
petitioner is discussed in detail below.
Given the unusual nature of the
proposed area, ATF is requesting public
comment on specific questions
regarding the supporting evidence. It
should be noted that the proposed
viticultural area would include only the
land above a certain elevation within
the boundaries described. Thus, ATF
wishes to solicit public comment on the
following questions about the
geographic distinctiveness of the non-
contiguous areas in the petition:

1. Do the non-contiguous sites in the
proposed viticultural area have such
similar climate, soil, and other
characteristics that they can be
considered as a single or common grape
growing region?

2. Is the actual land included within
the proposed viticultural area at the
1200 feet (and above) elevation line
reasonably distinguishable from the
adjacent land that is not included?

3. Does the totality of the geographic
evidence regarding the proposed
viticultural area support the application
of a reasonable proximity rule to
exclude widely scattered but otherwise
similar locations from being included
within the proposed grape-growing
region?

Evidence That the Name of the Area is
Locally or Nationally Known

The petitioner asserts that, the name
Mendocino Ridge has been chosen as
the name of the proposed viticultural
area because the region has been known
as producing some of the best and most
distinctive Zinfandel wine in the world.
In this regard, the petitioner asserts that
many books and magazines have
historically referred to the proposed
viticultural area as the Mendocino
Ridge. For example, in 1988 the winery,
Kendall-Jackson, wrote: “* * * the
vines in the Mariah vineyard are subject
to the same complicated climatic
variables that have caused wine experts
to hail the Mendocino Coastal Ridge as
one of the world’s greatest Zinfandel
regions.” More recently, in an article
published in the February 1994 issue of
Gourmet Magazine, wine writer Gerald
Asher wrote:

In Mendocino there’s an equally wide
divide between the tense and concentrated
Zinfandels produced from old vines planted
by turn-of-the-century Italian immigrants
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who settled the exposed, high ridges between
Anderson Valley and the Pacific and the
subtly urbane wines from vineyards almost
as old but planted in milder and better-
protected sites around Ukiah and in the
adjacent McDowell and Redwood valleys.
(Emphasis added)

The petitioner further notes that Jed
Steele started to make wine from old
Mendocino Ridge Zinfandel vines at the
Edmeades Vineyard & Winery in
Anderson Valley in the early 1970’s.
Again, the petitioner cites Gerald Asher:

“The revival of California Zinfandel as a
serious varietal wine began with the
rediscovery of forgotten patches of old vines
such as those on the Mendocino Ridge, most
of them tucked away among hillside
orchards.”

The petitioner claims that the six
vineyards within the proposed
“Mendocino Ridge’ are known by locals
and wine writers as the ‘““Mendocino
Ridge” vineyards and that the area
encompasses many named coastal
ridges; i.e., McGuire Ridge, Zeni Ridge,
Phelps Ridge, Signal Ridge, Campbell
Ridge, German Ridge, Hanes Ridge,
Adams Ridge, Cliff Ridge, Greenwood
Ridge, McAllister Ridge, Brandt Ridge,
Lambert Ridge, Mariah Ridge, Fleming
Ridge, Mikes Ridge, Yellow Hound
Ridge, Johnny Woodin Ridge, and Hog
Ranch Ridge, Hog Pen Ridge, Steve’s
Ridge, Ponds Ridge, Brytan Ridge, and
Pearly Ridge. According to the
petitioner, the area also encompasses
various ‘“mountain peaks”; i.e., Cold
Spring Mountain, Lookout Mountain,
Bald Hill Dry Bridge Mountain, Eureka
Hill, Gualala Mountain, Red Rock
Mountain, Snook Mountain and
Rockpile Peak. The petitioner notes that
these “mountain peaks’ are generally
no higher than points on the ridge and
that these ridges and peaks create the
water shed for the Gualala River, Garcia
River, Alder Creek, Elk Creek,
Greenwood Creek, and the Navarro
River. The proposed ‘“Mendocino
Ridge” viticultural area encompasses
only ridge-tops which reach an
elevation of 1200 feet or higher in the
Coastal Zone of southwestern
Mendocino County. The proposed
boundary encompasses approximately
410 square miles or about 262,400 acres
which was necessary to include the
numerous ridge-tops comprising the
grape growing areas. The petitioner
stated that to his knowledge no grapes
are being grown at the lower elevations
below the 1200 foot coastal fog line.

Historical or Current Evidence That the
Boundaries of the Proposed Viticultural
Area are as Specified in the Petition

The petitioner states that, “(m)any
articles have been written in prestigious

wine periodicals and books over the
years about the unique and distinctive
wines produced from grapes grown
within the ‘Mendocino Ridge’ proposed
viticultural area.” For example, the
petitioner cites Making Sense of
California Wine by Matt Kramer (1992,
William Morrow and Co., N.Y.) in
which he states:

There aren’t many ridge vineyards but, as
Spencer Tracy said in Pat and Mike, “What'’s
there is cherce.” Even more unexpected is
the grape variety: Zinfandel. Such ridge
vineyards as Ciapusci Vineyard, Mariah
Vineyard, Zeni Vineyard, and DuPratt
Vineyard create some of the greatest
Zinfandels in California. All are found
between 1,400 feet and 2,400 feet in
elevation. Jed Steele, the former winemaker
for Kendall-Jackson, sought out these grapes
and demanded an audience for them. The
winery continues to issue named-vineyard
Zinfandels from several of these vineyards,
all of them extraordinary. (ld. at 218,
emphasis added)

The petitioner also cited from Coastal
Ridge Zinfandel, by Jed Steele Ridge
Review, Volume V, No. 1 (1995, The
Ridgetimes Press, Mendocino, CA). On
page 7 it states:

That certain grape varieties, grown in
specific geographical locations, produce
distinctive wines that are sought after by
appreciators of fine wine is a given
phenomenon in the world of viticulture and
enology. Illustrations of such situations are
Pinot Noir when grown in Burgundy, the
White Riesling when grown in the Mosel
Valley of Germany, and the Cabernet
Sauvignon when grown in the Rutherford-
Oakville region of the Napa Valley.
Zinfandel, when grown in the Coastal range
of Mendocino County, roughly between the
points where the Navarro River and Gualala
River empty into the ocean, is in my mind
such a classic match of grape variety with a
particular climate, one that leads to the
ultimate in winemaking fruit. (Emphasis
added)

As further evidence of historic
boundaries, the petitioner claims that,
the cultivation of vineyards in the
Mendocino Ridge began with the first
Italian settlers, who came to the area in
the late 1800’s to peel tan bark. These
Italian immigrants brought with them
their grapes of choice: Zinfandel,
Alicante-Bouschet, Carignane, Muscat,
Palomino, and Malvasia. At one time,
before Prohibition, it has been estimated
that Greenwood Ridge had some 250
acres of vineyards and Fish Rock Road
had another 150 acres of vineyards.
According to the petitioner, Italian
immigrant families with names like
Luccinetti, Pearli, Gianoli, Ciapusci,
Soldani, and Zeni homesteaded and
planted vines along Fish Rock Road as
early as the 1860’s. Other Italian
immigrants with names like Frati,
Tovani, Giusti, Pronsolino, and

Giovanetti homesteaded along
Greenwood Ridge around the same time.
The following statement by Matt Kramer
in Making Sense of California Wine
(1992) is cited by the petitioner in
support of this claim:

The planting of these higher-elevation
vineyards is due entirely to an influx of
Italian immigrants * * *in the 1890’s * * *
In Italy, as elsewhere in Europe, grapes were
found to perform better on hillsides than on
valley floors. Considering their grapes of
choice—Zinfandel, Alicante-Bouschet,
Carignan, Muscat, Palomino, and Malvasia—
they were right. None of these sun-loving
varieties could have prospered in the cool,
frost-prone Anderson Valley floor. But once
above the fog, the sunshine is uninterrupted.
The ridge sites rarely see the spring frosts.
(1d. at 218)

The petitioner states that Prohibition
came and many of these vineyards were
removed. Of these original vineyards
planted by the Italian immigrants, three
have survived and still produce award
winning wines to this day. According to
the petitioner, both the Ciapusci and
Zeni vineyards are still tended and
owned by the original families on Fish
Rock Road. On Greenwood Ridge Road,
the DuPratt vineyard planted in 1916 is
producing world class Zinfandel
according to the petitioner. In addition,
the petitioner states that the Zeni’s,
Ciapusci’s, and DuPratt’s all had
wineries at their vineyards. Part of the
Ciapusci’s winery is still standing and
parts of an old wine press can be found
at the DuPratt vineyard site. The
petitioner states that tunnels used for
storing wine can be found burrowed
into the mountain at the Zeni Vineyard.
Three other vineyards, Mariah
Vineyards, Greenwood Ridge Vineyards,
and Alden Ranch Vineyards have been
planted in the past 25 years according
to the petitioner.

Evidence Relating to the Geographical
Features (Climate, Soil, Elevation,
Physical Features, etc.) Which
Distinguish the Viticultural Features of
the Proposed Area From Surrounding
Areas

According to the petitioner, the
proposed “Mendocino Ridge,”
viticultural area is shaped like a bulging
triangle with its northern apex less than
a mile wide at the mouth of the Navarro
River. The southern base of the triangle
is approximately 15 miles wide as it
runs along the Mendocino/Sonoma
County line. From north to south the
proposed area is 36 miles long. A small
segment of the proposed viticultural
area overlaps the Anderson Valley
viticultural area along its northeastern
boundary. The petitioner asserts that
this segment has been included in the
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proposed “Mendocino Ridge”
viticultural area because it is
climatically, geologically and
enologically the same as the proposed
“Mendocino Ridge’ area. Again, the
petitioner cites Matt Kramer In Making
Sense of California Wine (1992). On
page 218 he states:

Actually, the Anderson Valley is more
complicated yet. Everything so far described
applies to what might be called Anderson
Valley bas. There’s also an Anderson Valley
haut. The AVA really contains another,
hidden appellation. Although not recognized
as an AVA, it should be. This “hidden”
appellation is the vineyards above the fog
line, locally known as the “ridge vineyards.”
The name is apt: They are found on
ridgelines above fourteen hundred feet in
elevation. Technically, these vineyards are
Anderson Valley AVA. In reality, they are
their own world: more sun, no fog, yet
subject to the cooling temperatures that come
with higher elevation. (Emphasis added)

According to the petitioner, the grape
growing region of the proposed
viticultural area encompasses the
coastal ridge above the 1200 feet
elevation entirely within the Coastal
Zone in the southwest corner of
Mendocino County, California. Less
than one third of the entire proposed
area, or 87,466 acres, lies above 1200
feet elevation. Of these 87,466 acres,
approximately 1500 to 2000 acres or 2%
of the narrow timber covered ridge-tops
are suitable for grape production
according to the petitioner. There are
approximately 75 acres of grapes
currently growing within the boundaries
of the proposed viticultural area. These
75 acres are located in isolated pockets
carved out of dense redwood and
douglas fir forest along the ridge-tops
above the coastal fog line. The petitioner
further asserts that summer mornings
are characterized by lakes of fog with
the ridge-tops protruding like small
islands soaking up the cool morning
sun.

Topography

According to the petitioner, the
proposed ‘“Mendocino Ridge” area is
characterized by narrow irregular ridges
that have a high elevation point of 2736
feet at Cold Spring Mountain. The side-
slopes are steep and timber covered,
with slopes often exceeding 70%,
making these areas unplantable.
Because of the steepness and
narrowness of the ridge-tops, farmable
acreage is at a premium. Rarely, in the
proposed viticultural area, does a ridge-
top vineyard exceed 30 acres in one
continuous block.

According to the petitioner, the
“*Mendocino Ridge” terrain can be
sharply contrasted with the surrounding
areas. To the west is the Pacific Ocean.

To the northeast is the valley lowlands
of the Anderson Valley viticultural area.
The grapes grown in this area are
planted in the fertile alluvial soils along
the Navarro River. To the southeast are
the long, sloping, hillsides of the
Yorkville benchland area. Grapes grown
in this area have been traditionally
planted on the bottom lands and on the
hillside benches to the east of Highway
128. To the south is the Sonoma/
Mendocino County line and the Sonoma
Coast viticultural area.

Soils

The petitioner states that, *‘(t)he soils
are unique to this triangle of rugged,
timber-covered ridgetop area and have
been shown to be distinct from the
surrounding area’s soils. Climatically,
this area sits entirely within the Coastal
Zone and receives the cooling
influences of the Pacific Ocean which
surround these ridges and peaks with
fog, making these ridges into cool, sun-
soaked islands in the sky. The
‘Mendocino Ridge’ also receives a
significantly greater amount of annual
rainfall than the surrounding areas.”

The petitioner further asserts that the
soils within the proposed ‘““Mendocino
Ridge” viticultural area have been
identified by the Soil Conservation
Service in a National Cooperative Soil
Survey, a joint effort of the United
States Department of Agriculture and
other Federal agencies, State agencies
including the Agricultural Experiment
Stations and local agencies.

According to the petitioner, the
proposed area is dominated by timber
type soils and is clearly separated from
surrounding soils at the proposed
“Mendocino Ridge” boundary. To the
west is the Pacific Ocean. To the
northeast are the fertile alluvial valley
soils of the Anderson Valley and to the
southeast are the upland grass range
soils of the Yorkville area. To the south
is the county line and the Sonoma Coast
Appellation.

Moreover, the petitioner states that
the proposed ‘“Mendocino Ridge”
viticultural area is dominated by soils
that fall into the general soil category of
Ustic-isomesic type soils. These soils lie
mainly between 500 feet and 2000 feet
elevation within the zone of coastal
influence. The soil does receive some
moisture added by the tree canopy
which causes water to precipitate from
the fog. However, the fog influence is
less pronounced at the upper elevations.
It is less dense and does not blanket this
zone as frequently as at the lower
elevations. The soils are dry for part of
the summer and there is little variation
between summer and winter soil
temperatures at 20 inches of depth.

Redwood is the most reliable indicator
of this zone. Redwood can often
comprise from 15 to 50 percent of the
tree canopy with douglass fir, tanoak,
and Pacific madrone being the other
dominant species. The understory
vegetation is often a dense thicket of
California huckleberry and tanoak.

The specific soil types that dominate
the proposed ““Mendocino Ridge”
viticultural area are identified by the
petitioner as follows:

1. Zeni

This soil is moderately deep and well
drained fine-loamy type soil. Typically,
the loam surface layer is underlain by a
loam subsoil. Soft sandstone is at a
depth of 20 to 40 inches. Slopes range
from 9 to 75 percent. The vegetation is
mainly Douglas fir and redwood.
Average pH is 5.7.

2. Yellowhound

This soil is deep and well drained.
Typically, the gravelly loam surface is
underlain by an extremely gravelly loam
subsoil. Hard sandstone is at a depth of
40 to 60 inches. Slopes range from 9 to
100 percent. The vegetation is mainly
Douglas fir and redwood. Average pH is
5.6.

3. Ornbaun

This subsoil is deep and well drained,
with little or no seasonal fluctuation in
soil temperature. Typically, the loam
surface layer is underlain by a loam and
clay loam subsoil. Soft sandstone is
found underneath at a depth of 40 to 60
inches. This soil occurs on hilly and
mountainous uplands with slopes of 9
to 75 percent. The vegetation is mainly
Douglas fir and redwood. Average pH is
not available.

4., Gube

This soil is moderately deep, well
drained soil formed in material
weathered from sandstone. Gube soils
are on mountains and have slopes of 30
to 75 percent. The vegetation is mainly
Douglas fir and redwood. Average pH is
5.4.

5. Fish Rock

This soil is a shallow, well drained
soil formed in material weathered from
sandstone or mudstone. Fish Rock soils
are on ridgetops and upper sideslopes of
coastal hills and mountains and have
slopes of 2 to 30 percent. The vegetation
is mainly Douglas fir and redwood.
Average pH is 4.8.

6. Snook Series

This soil is a very shallow, somewhat
excessively drained soil formed in
material weathered from sandstone and
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shale. Snook soils are on mountains and
have slopes of 30 to 75 percent. The
vegetation is mainly Douglas fir and
redwood. Average pH is 5.6.

7. Kibesillah

This soil consists of moderately deep,
well drained soils formed in material
weathered from sandstone. Kibesillah
soils are on hills and mountains and
have slopes of 9 to 100 percent. The
vegetation is mainly Douglas fir and
redwood. Average pH is 5.5

The petitioner contrasts the above
soils with the soils to the northeast and
southeast of the proposed ‘“Mendocino
Ridge” viticultural area. Along the
northeast border of the proposed
“Mendocino Ridge” viticultural area are
the deep alluvial soils of the Anderson
Valley and Mendocino viticultural area
bottom land. These fertile soils were
identified by the USDA soil
conservation service of the Mendocino
County bottom lands completed in
1973. These soils are: CeB, Cole Clay
Loam Wet; JaF, Jesephine Loam; TaC,
Talmadge; Gravelly Sandy Loam; SeB,
San Ysidro Loam; EdA, Esparto Silt
Loam, Wet; PbC, Pinole Gravelly Loam;
MdB, Maywood Sandy Loam,
occasionally flooded and; FcA,
Fluvents, frequently flooded. Along the
southeast border of the proposed
“Mendocino Ridge” viticultural area are
the Xeric-mesic soils of the Yorkville
corridor east of Highway 128 along the
sweeping, grassy, oak studded slopes.
These soils are grass, oak, and brush
covered. The Yorkville soils are subject
to little or no coastal influence, unlike
the soils in the proposed ‘““Mendocino
Ridge” viticultural area which are
dominated by the coastal influence.
Soils are usually dry from early June to
October. The soil temperature at 20
inches in depth varies by more than 9
degrees between summer and winter
unlike the Ustic-isomestic soils of the
proposed ‘“Mendocino Ridge”
viticultural area which do not vary. The
vegetation types commonly found on
Xeric-mesic soils are interior live oak,
California black oak, Oregon white oak,
Eastwood manzanita, toyon rose,
bedstraw and annual bromes. The
petition contrasts the specific Xeric-
mesic type soils of the Yorkville upland
area with the soils in the proposed
“Mendocino Ridge” viticultural area.

In summary, the soils of the proposed
“Mendocino Ridge” viticultural area are
dominated by “timber” type soils with
redwood, Douglas fir, tanoak, and
Pacific madrone being the dominant
vegetation. These soils are well drained
and have little or no summer to winter
soil temperature variations. In contrast,
the soils of the surrounding areas are the

deep alluvial Anderson Valley soils to
the northeast and the upland rangeland
soils of the Yorkville area to the
southwest.

Climate

The petitioner notes that the proposed
“Mendocino Ridge” viticultural area
lies entirely within the Coastal Climate
Zone as defined by The Climate Of
Mendocino County, a booklet published
by the Mendocino County Farm and
Home Advisors Office. The Coastal
Climate Zone is cooled by the ocean
influence of the Pacific. This Zone is
continuous from north to south along
the proposed ‘““Mendocino Ridge”
boundary and is commonly referred to
as the redwood belt. The area is
dominated by the influence of the
Pacific Ocean at its western border
throughout the year, unlike the area to
the east of the proposed area which is
within the Transitional Climate Zone.
“Transitional” means the area’s climate
is subject to both the ocean’s cooling
influences and the warmth of the
interior areas at different times of the
year.

The “Mendocino Ridge” viticultural
area is unique from other coastal
viticultural areas because of its
elevation of 1200 feet or higher.
According to the petitioner, the
elevation line being at approximately
the fog line means that while the valleys
may be full of coastal fog, the vineyards
are fully exposed to the sun while
receiving the cooling influences of the
fog.

The proposed “Mendocino Ridge”
area has both a rainy and dry season of
moderate temperature. The rainy season
occurs from November through May.
The petitioner states that the average
annual temperature for the area is about
53 degrees F., and the average annual
precipitation is 75+ inches a year.
Because of the area’s coastal influence
the average length of the growing season
is from 275 to 300 days.

The petitioner claims that the climate
in the adjacent growing regions are
strikingly different. In the Yorkville
Area, east of Highway 128, long,
sweeping slopes lie within the
Transitional Climatic Zone, receiving
much more sun and inland weather
influences. These inland weather
influences mean the Yorkville area’s
average temperatures are cooler in the
winter and hotter in the summer and the
growing season is shorter, averaging
between 250 and 275 days in length.
The average annual precipitation is only
49.46 inches a year. Source: The Climate
of Mendocino County, Mendocino
County Farm and Home Advisors
Office, page 10. With regard to

Anderson Valley, it lies under the fog
layer, receiving fewer sunlight hours
than the proposed ‘“Mendocino Ridge,”
grape growing areas which are entirely
above the fogline. The average annual
precipitation is only 40.68 inches a year.
Source: The Climate of Mendocino
County, Mendocino County Farm and
Home Advisors Office, page 10.

Proposed Boundaries

The boundary lines of the proposed
“Mendocino Ridge” viticultural area
closely follow the line of Coastal Zone
influence, above 1200 feet elevation in
the southwest corner of Mendocino
County, California. The boundaries of
the proposed area may be found on the
following U.S. Department of Interior
Geological Survey 15 minute series
Quadrangle maps: Ornbaun Valley
Quadrangle, California, 1960, Navarro
Quadrangle, California, 1961, Point
Arena Quadrangle, California, 1960,
Boonville Quadrangle, California, 1959.

Public Participation-Written Comments

ATF requests comments from all
interested persons. Comments received
on or before the closing date will be
carefully considered. Comments
received after that date will be given the
same consideration if it is practical to
do so. However, assurance of
consideration can only be given to
comments received on or before the
closing date.

ATF will not recognize any submitted
material as confidential and comments
may be disclosed to the public. Any
material which the commenter
considers to be confidential or
inappropriate for disclosure to the
public should not be included in the
comments. The name of the person
submitting a comment is not exempt
from disclosure.

Comments may be submitted by
facsimile transmission to (202) 927-
8602, provided the comments: (1) Are
legible; (2) are 8%2" x 11" in size, (3)
contain a written signature, and (4) are
three pages or less in length. This
limitation is necessary to assure
reasonable access to the equipment.
Comments sent by FAX in excess of
three pages will not be accepted.
Receipt of FAX transmittals will not be
acknowledged. Facsimile transmitted
comments will be treated as originals.

Any person who desires an
opportunity to comment orally at a
public hearing on the proposed
regulation should submit his or her
request, in writing, to the Director
within the 45-day comment period. The
Director, however, reserves the right to
determine, in light of all circumstances,
whether a public hearing will be held.
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Paperwork Reduction Act

The provisions of the Paperwork
Reduction Act of 1980, Pub. L. 96-511,
44 U.S.C. Chapter 35, and its
implementing regulations, 5 CFR part
1320, do not apply to this notice
because no requirement to collect
information is proposed.

Regulatory Flexibility Act

It is hereby certified that this
proposed regulation will not have a
significant impact on a substantial
number of small entities. The
establishment of a viticultural area is
neither an endorsement nor approval by
ATF of the quality of wine produced in
the area, but rather an identification of
an area that is distinct from surrounding
areas. ATF believes that the
establishment of viticultural areas
merely allows wineries to more
accurately describe the origin of their
wines to consumers, and helps
consumers identify the wines they
purchase. Thus, any benefit derived
from the use of a viticultural area name
is the result of the proprietor’s own
efforts and consumer acceptance of
wines from that region.

Accordingly, a regulatory flexibility
analysis is not required because the
proposal, if promulgated as a final rule,
is not expected (1) to have significant
secondary, or incidental effects on a
substantial number of small entities; or
(2) to impose, or otherwise cause a
significant increase in the reporting,
recordkeeping, or other compliance
burdens on a substantial number of
small entities.

Executive Order 12866

It has been determined that this
proposed regulation is not a significant
regulatory action as defined by
Executive Order 12866. Accordingly,
this proposal is not subject to the
analysis required by this executive
order.

Drafting Information

The principal author of this document
is David W. Brokaw, Wine, Beer, and
Spirits Regulations Branch, Bureau of
Alcohol, Tobacco, and Firearms.

List of Subjects in 27 CFR Part 9

Administrative practices and
procedures, Consumer protection,
Viticultural areas, and Wine.

Authority and Issuance
Title 27, Code of Federal Regulations,

part 9, American Viticultural Areas, is
proposed to be amended as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

Paragraph 1. The authority citation for part
9 continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

Par. 2. Subpart C is amended by adding
§9.152 to read as follows:

* * * * *

§9.152 Mendocino Ridge.

(a) Name. The name of the viticultural
area described in this section is
“Mendocino Ridge.”

(b) Approved maps. The appropriate
maps for determining the boundary of
the Mendocino Ridge viticultural area
are four 1:62,500 scale U.S.G.S.
topographical maps. They are titled:

(1) Ornbaun Valley Quadrangle,
California, 15 minute series topographic
map, 1960.

(2) Navarro Quadrangle, California, 15
minute series topographic map, 1961.

(3) Point Arena Quadrangle,
California, 15 minute series topographic
map, 1960.

(4) Boonville Quadrangle, California,
15 minute series topographic map, 1959.
(c) Boundary. The Mendocino Ridge

viticultural area is located within
Mendocino County, California. Within
the boundary description that follows,
the viticultural area starts at the 1200
foot elevation (contour line) and
encompasses all areas at or above the
1200 foot elevation line. The boundaries
of the Mendocino Ridge viticultural
area, using landmarks and points of
reference found on appropriate U.S.G.S.
maps, follow.

(1) Beginning at the Mendocino/
Sonoma County line at the mouth of the
Gualala River, where the Gualala River
empties into the Pacific Ocean, in
section 27 of Township 11 North
(T11N), Range 5 West (R5W), located in
the southeastern portion of U.S.G.S. 15
minute series map, ‘‘Point Arena,
California;”

(2) Then following the Mendocino/
Sonoma County line eastward to the
southeast corner of section 8 in T11N/
R13W, on the U.S.G.S. 15 minute map,
“Ornbaun Valley, California;”

(3) Then from the southeast corner of
section 8 in T11N/R13W directly north
approximately 3+ miles to the
southwest corner of section 9 in T12N/
R13W;

(4) Then proceeding in a straight line
in a northwesterly direction to the
southwestern corner of section 14 in
T13N/R14W;

(5) Then directly north along the
western line of section 14 in T13N/

R14W to a point on the western line of
section 14 approximately 1/4 from the
top where the Anderson Valley
viticultural area boundary intersects the
western line of section 14 in T13N/
R14W;

(6) Then in a straight line, in a
northwesterly direction, to the
intersection of an unnamed creek and
the south section line of section 14,
T14N/R15W, on the U.S.G.S. 15 minute
series map, ‘“‘Boonville, California;”

(7) Then in a westerly direction along
the south section lines of sections 14
and 15 in T14N/R15W to the southwest
corner of section 15, T14N/R15W, on
the U.S.G.S. 15 minute series map,
“Navarro, California;”

(8) Then in a northerly direction along
the western section lines of sections 15,
10, and 3 in T14N/R15W in a straight
line to the intersection of the Navarro
River on the western section line of
section 3 in T14N/R15W,

(9) Then in a northwesterly direction
along the Navarro River to the mouth of
the river where it meets the Pacific
Ocean in section 5 of TI5S5N/R17W;

(10) Then in a southern direction
along the Mendocino County coastline
to the Mendocino/Sonoma County line
to the beginning point at the mouth of
the Gualala River in section 27 of T11N/
R15W, on the U.S.G.S. 15 minute series
map, ‘““Point Arena, California.”

Signed: March 13, 1997.
John W. Magaw,
Director.
[FR Doc. 97-8807 Filed 4-4-97; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 926

Surface Coal Mining and Reclamation
Operations Under the Federal Lands
Program; State-Federal Cooperative
Agreements; Montana

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; reopening of
comment period.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
reopening and extending the comment
period on a proposed rule which would
amend the cooperative agreement
between the Department of the Interior
and the State of Montana for the
regulation of surface coal mining and
reclamation operations on Federal lands
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within Montana under the permanent

regulatory program.

DATE: Written comments: Written

comments must be received by 4:00

p.m., m.s.t. on May 7, 1997.

ADDRESSES: Written comments should

be mailed or hand delivered to Ranvir

Singh, Office of Surface Mining

Reclamation and Enforcement, Western

Regional Coordinating Center, Suite

3320, 1999 Broadway, Denver, CO

80202-5733.

Copies of the Montana program,
proposed amendments to the
cooperative agreement and the related
information required under 30 CFR Part
745 will be available for public review
at the addresses listed below during
normal business hours, Monday through
Friday, excluding holidays. Each
requester may receive one free copy of
the proposed revisions by contacting
any one of the following persons:
Ranvir Singh, Western Regional

Coordinating Center, Office of Surface

Mining Reclamation and

Enforcement, 1999 Broadway, Suite

3320, Denver, CO 80202-5733,

Telephone: (303) 844-1489;

Guy Padgett, Director, Casper Field
Office, Office of Surface Mining
Reclamation and Enforcement, 100
East ““B” Street, Room 2128, Casper,
WY 82601-1918, Telephone: (307)
261-6550;

Jan Sensibaugh, Montana Department of
Environmental Quality, 1520 East
Sixth Avenue, Helena, MT 59620-
0901, Telephone: (406) 444-5270.

FOR FURTHER INFORMATION CONTACT:

Ranvir Singh, Western Regional

Coordinating Center, Office of Surface

Mining Reclamation and Enforcement,

1999 Broadway, Suite 3320, Denver, CO

80202-5733, Telephone: (303) 844—

1489.

SUPPLEMENTARY INFORMATION: On June 4,

1980, the Governor of Montana

submitted a request for a cooperative

agreement between the Department of
the Interior and the State of Montana to
give the State primacy in the
administration of its approved
regulatory program on Federal lands
within Montana. The Secretary
approved the cooperative agreement on

January 19, 1981 (46 FR 20983, April 8,

1981). The text of the existing

cooperative agreement can be found at

30 CFR 926.30.

OnJuly 5, 1994, the Governor,
pursuant to 30 CFR 745.14, and, at the
recommendation of OSM, submitted a
proposed revision to the approved
cooperative agreement. The proposed
revision would streamline the
permitting process in Montana by
delegating to Montana the sole

responsibility to issue permits for coal
mining and reclamation operations on
Federal lands under the revised Federal
lands program regulations, and would
eliminate duplicative permitting
requirements, thereby increasing
governmental efficiency, which is one of
the purposes of the cooperative
agreement. This revision would also
update the cooperative agreement to
reflect current regulations and agency
structures.

OSM published a proposed rule
which would incorporate the revisions
into the cooperative agreement. See 62
FR 1408, January 10, 1997. The public
comment period closed on March 11,
1997. OSM is reopening the comment
period for an additional 30 days.
Anyone wishing to comment should
send them to OSM. See ADDRESSES
above.

Dated: March 31, 1997.
Mary Josie Blanchard,
Assistant Director, Program Support.
[FR Doc. 97-8786 Filed 4-4-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 944
[SPATS No. UT-032-FOR]

Utah Abandoned Mine Land
Reclamation Plan

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; reopening and
extension of public comment period on
proposed amendment.

SUMMARY: The Office of Surface Mining
Reclamation and Enforcement (OSM) is
announcing receipt of revisions and
additional explanatory information
pertaining to a previously proposed
amendment to the Utah abandoned
mine land reclamation (AMLR) plan
(hereinafter, the ““Utah plan”) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
revisions and additional explanatory
information for Utah’s proposed rules
pertain to definitions of “eligible lands
and water” and “left or abandoned in
either an unreclaimed or inadequately
reclaimed condition,” and general
reclamation requirements. The
amendment is intended to revise the
Utah plan to meet the requirements of
the corresponding Federal regulations,
to incorporate the additional flexibility
afforded by the revised Federal

regulations, to clarify ambiguities, and

to improve operational efficiency.

DATES: Written comments must be

received by 4:00 p.m., m.d.t., April 22,

1997.

ADDRESSES: Written comments should

be mailed or hand delivered to James F.

Fulton at the address listed below.
Copies of the Utah plan, the proposed

amendment, and all written comments

received in response to this document
will be available for public review at the
addresses listed below during the
normal business hours, Monday through

Friday, excluding holidays. Each

requester may receive one free copy of

the proposed amendment by contacting

OSM'’s Denver Field Division:

James F. Fulton, Chief, Denver Field
Division, Western Regional
Coordinating Center, Office of Surface
Mining Reclamation and
Enforcement, 1999 Broadway, Suite
3300, Denver, Colorado 80202.

Mark R. Mesch, Administrator,
Abandoned Mine Reclamation
Program, Division of Oil, Gas and
Mining, 1594 West North Temple,
Suite 1210, Box 145801, Salt Lake
City, Utah 84114-5801, (801) 538—
5340.

FOR FURTHER INFORMATION CONTACT:

James F. Fulton, Telephone: (303) 844—

1424,

SUPPLEMENTARY INFORMATION:

I. Background on the Utah Plan

On June 3, 1983, the Secretary of the
Interior approved the Utah plan.
General background information on the
Utah plan, including the Secretary’s
findings and the disposition of
comments, can be found in the June 3,
1983, Federal Register (48 FR 24876).
Subsequent actions concerning Utah’s
plan and plan amendments can be
found at 30 CFR 944.25.

I1. Proposed Amendment

By letter dated August 2, 1995, Utah
submitted a proposed amendment to its
plan (administrative record No. UT—
1071) pursuant to SMCRA (30 U.S.C.
1201 et seq.). Utah submitted the
proposed amendment at its own
initiative and in response to a
September 26, 1994, letter
(administrative record No. UT-1011)
that OSM sent to Utah in accordance
with 30 CFR 884.15(b). The provisions
of the Utah Administrative Rules (Utah
Admin. R.) that Utah proposed to revise
and add were: Utah Admin. R. 643—
870-500, definitions of “eligible lands
and water,” *‘left or abandoned in either
an unreclaimed or inadequately
reclaimed condition,” and ‘““Secretary”’;
Utah Admin. R. 643-874-100, —110,
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—124 through —-128, —130 through —-132,
—140 through —144, -150, and -160,
general reclamation requirements for
coal lands and waters; Utah Admin. R.
643-875-120 and —122 through —125,
—130 through —133, —140 through —142,
—150 through -155, -160, —170, —180,
-190, and —200, noncoal reclamation;
Utah Admin. R. 643-877-141, rights of
entry; Utah Admin. R. 643-879-141,
—152.200, —153, and —154, acquisition,
management, and disposition of lands
and water; Utah Admin. R. 643-882—
132, reclamation on private land; Utah
Admin. R. 643-884-150, State
reclamation plan amendments; Utah
Admin. R. 643-886-130 through —190,
State reclamation grants; and Utah
Admin. R. 643-886-232.240, reports.

OSM announced receipt of the
proposed amendment in the August 22,
1995, Federal Register (60 FR 43577),
provided an opportunity for a public
hearing or meeting on its substantive
adequacy, and invited public comment
on its adequacy (administrative record
No. UT-1071-3). Because no one
requested a public hearing or meeting,
none was held. The public comment
period ended on September 21, 1995.

During its review of the amendment,
OSM identified concerns relating to the
provisions of Utah Admin. R. 643-870—
500, definitions of “eligible lands and
water” and “left of abandoned in either
an unreclaimed or inadequately
reclaimed condition”’; Utah Admin. R.
643-874-120, -121, —123 through —125,
and —128, general reclamation
requirements; Utah Admin. R. 643-875—
132, certification of completion of
reclamation of coal sites; Utah Admin.
R. 643—-877-120, rights of entry; Utah
Admin. R. 643-879-154, disposition of
reclaimed land; and Utah Admin. R.
643-882-121 and —122, appraisals.
OSM notified Utah of the concerns by
letter dated March 26, 1996
(administrative record No. UT-1071-8).
Utah responded in a letter dated March
12, 1997, by submitting a revised
amendment and additional explanatory
information (administrative record No.
UT-1071-9).

Utah proposes revisions to and
additional explanatory information for
Utah Admin. R., 643-870-500,
definitions of “eligible lands and water”
and “left or abandoned in either an
unreclaimed or inadequately reclaimed
condition” and Utah Admin. R. 643—
874-120, 121, —124, and -125, eligible
lands and water.

Specifically, Utah proposes to revise
its definition of the term “‘eligible lands
and water”” at Utah Admin. R. 643-870—
500 to read:

“Eligible lands and water’” means lands and
water eligible for reclamation or drainage
abatement expenditures and are those which
were mined for coal or which were affected
by such mining, wastebanks, coal processing,
or other coal mining processes, and
abandoned or left in an [inadequate
reclamation status prior to August 3, 1977,
and for which there is no continuing
reclamation responsibility under State or
Federal laws. Provided, however, that lands
and water damaged by coal mining
operations after that date may also be eligible
if they meet the requirements specified in
R643-874-124. For additional eligibility
requirements for water projects, see R643—
874-124. For additional eligibility
requirements for lands affected by remining
operations see R643-874-128. For eligibility
requirements for lands affected by mining for
minerals other than coal, see R643-875-120.

Utah is also proposing to revise its
definition of “left or abandoned in
either an unreclaimed or inadequately
reclaimed condition’ at Utah Admin. R.
643-870-500 to read:

““Left or abandoned in either an unreclaimed
or inadequately reclaimed condition” means
lands and water:

Which were mined or which were affected by
such mining, wastebanks, processing or other
mining processes prior to August 3, 1977,
and all mining has ceased; and

Which continue, in their present condition,
to substantially degrade the quality of the
environment, prevent or damage the
beneficial use of land or water resources, or
endanger the health and safety of the public;
and

For which there is no continuing reclamation
responsibility under State or Federal laws,
except as provided in R643-874-124 and
R643-874-141.

Utah is not proposing to revise Utah
Admin. R. 643-874-120 and —121 by
adding the word “‘coal” to its
description of eligible lands and water.
Utah states that it considers omission of
the word ““coal’ to be an important
statement of policy and explains that its
approved plan lists aggressive pursuit of
noncoal reclamation as a purpose of the
State reclamation program. Utah further
offers that its rules at Utah Admin. R.
643-875 regarding noncoal eligibility
ensure that the more restrictive noncoal
eligibility requirements of SMCRA will
be met.

In addition, Utah proposes to add to
its rules at Utah Admin. R. 643-874-124
and —125 a reference to Utah Admin. R.
643-874-123, which provides for the
reclamation of sites where the forfeited
bond is insufficient to pay the total cost
of reclamation. Utah Admin. R. 643—
874-124 extends the use of AMLR funds
for reclamation of interim program and
bankrupt surety sites and Utah Admin.
R. 643—-874-125 requires that those sites
determined to be eligible under the
criteria provided at Utah Admin. R.

643—-874—-124 also have the same or
more urgent priority as coal sites that
qualify as priority 1 or 2 sites under
Utah Code Annotated 40-10-25(2),
which is the State’s counterpart statute
to section 403(a) of SMCRA.

I11. Public Comment Procedures

OSM is reopening the comment
period on the proposed Utah plan
amendment to provide the public an
opportunity to reconsider the adequacy
of the proposed amendment in light of
the additional materials submitted. In
accordance with the provisions of 30
CFR 884.15(a), OSM is seeking
comments on whether the proposed
amendment satisfies the applicable plan
approval criteria of 30 CFR 884.14. If the
amendment is deemed adequate, it will
become part of the Utah plan.

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Denver Field Division
will not necessarily be considered in the
final rulemaking or included in the
administrative record.

IV. Procedural Determinations

1. Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

2. Executive Order 12778

The Department of the Interior has
conducted the reviews required by
section 2 of Executive Order 12778
(Civil Justice Reform) and has
determined that this rule meets the
applicable standards of subsections (a)
and (b) of that section. However, these
standards are not applicable to the
actual language of State AMLR plans
and revisions thereof since each such
plan is drafted and promulgated by a
specific State, not by OSM. Decisions on
proposed State AMLR plans and
revisions thereof submitted by a State
are based on a determination of whether
the submittal meets the requirements of
Title IV of SMCRA (30 U.S.C. 1231~
1243) and the applicable Federal
regulations at 30 CFR Parts 884 and 888.

3. National Environmental Policy Act

No environmental impact statement is
required for this rule since agency
decisions on proposed State AMLR
plans and revisions thereof are
categorically excluded from compliance
with the National Environmental Policy
Act (42 U.S.C. 4332) by the Manual of
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the Department of the Interior (516 DM
6, appendix 8, paragraph 8.4B(29)).

4. Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

5. Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon Federal regulations for which an
economic analysis was prepared and
certification made that such regulations
would not have a significant economic
effect upon a substantial number of
small entities. Accordingly, this rule
will ensure that existing requirements
established by SMCRA or previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions in the analyses for
the corresponding Federal regulations.

6. Unfunded Mandates Reform Act

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or private
sector.

List of Subjects in 30 CFR Part 944

Abandoned mine reclamation
programs, Intergovernmental relations,
Surface mining, Underground mining.

Dated: April 26, 1997.

Richard J. Seibel,

Regional Director, Western Regional
Coordinating Center.

[FR Doc. 97-8790 Filed 4-4-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 946

[VA-106—FOR]
Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: OSM is reopening the
comment period on information
submitted by Virginia concerning parts
of a proposed amendment to the
Virginia regulatory program (hereinafter
referred to as the Virginia program)
under the Surface Mining Control and
Reclamation Act of 1977 (SMCRA). The
information submitted by Virginia for
which the comment period is being
reopened includes Virginia’s technical
justification for the proposed use of a
28-degree angle of draw with the
rebuttable presumption of causation by
subsidence provision. Virginia’'s
proposed amendment is intended to
revise the State program to be consistent
with the Federal regulations as amended
on March 31, 1995 (60 FR 16772).

DATES: Comments must be received by
4:00 p.m., on April 22, 1997.

ADDRESSES: Written comments should
be mailed or hand delivered to Mr.
Robert A. Penn, Director, Big Stone Gap
Field Office at the first address listed
below.

Copies of the Virginia program, the
proposed amendment, the technical
justification for the 28-degree angle of
draw, other information submitted by
Virginia, and all written comments
received in response to this amendment
will be available for public review at the
addresses listed below during normal
business hours, Monday through Friday,
excluding holidays. Each requestor may
receive one free copy of the proposed
amendment by contacting OSM’s Big
Stone Gap Field Office.

Office of Surface Mining Reclamation
and Enforcement, Big Stone Gap Field
Office, 1941 Neeley Road, Suite 201,
Compartment 116, Big Stone Gap,
Virginia 24219, Telephone: (703) 523—
4303

Virginia Division of Mined Land
Reclamation, P.O. Drawer 900, Big
Stone Gap, Virginia 24219,
Telephone: (703) 523-8100

FOR FURTHER INFORMATION CONTACT: Mr.

Robert A. Penn, Director, Big Stone Gap

Field Office, Telephone: (703) 523—

4303.

SUPPLEMENTARY INFORMATION:
I. Background on the Virginia Program

On December 15, 1981, the Secretary
of the Interior conditionally approved
the Virginia program. Background
information on the Virginia program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the December 15, 1981, Federal Register
(46 FR 61085-61115). Subsequent
actions concerning the conditions of
approval and program amendments can

be found at 30 CFR 946.12, 946.13,
946.15, and 946.16.

I1. Discussion of the Proposed
Amendment

By letter dated May 21, 1996
(Administrative Record No. VA-882),
Virginia submitted amendments to the
Virginia program concerning subsidence
damage. The amendments are intended
to make the Virginia program consistent
with the Federal regulations as amended
on March 31, 1995 (60 FR 16722).
Virginia stated that the proposed
amendments implement the standards
of the Federal Energy Policy Act of
1992, and sections 45.1-243 and 45.1—
258 of the Code of Virginia.

The proposed amendment was
published in the June 11, 1996, Federal
Register (61 FR 29506), and in the same
notice, OSM opened the public
comment period and provided
opportunity for a public hearing on the
adequacy of the proposed amendment.
The comment period closed on July 11,
1996. The public comment period was
reopened on July 24, 1996 (61 FR
38422), to accept additional comments
on the proposed use of a 28-degree angle
of draw with the rebuttable presumption
of causation by subsidence provision.
That comment period ended on August
8, 1996. On September 12, 1996 (61 FR
48110), OSM announced a scheduled
public hearing on the proposed
amendments. The hearing was held on
September 18, 1996 (Administrative
Record Number VA-896).

By letter dated July 11, 1996
(Administrative Record Number VA—
894), OSM requested that Virginia
provide additional information on the
proposed amendments, including
technical justification for the use of the
28-degree angle of draw. Virginia
responded to that request for additional
information by letter dated January 3,
1997 (Administrative Record Number
VA-902). OSM is reopening the public
comment period on the additional
information submitted by Virginia,
including the technical justification of
the use of a 28-degree angle of draw.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 732.17(h), OSM is seeking
comment on whether the additional
information submitted by Virginia
satisfies the applicable program
approval criteria of 30 CFR 732.15. If the
amendments are deemed adequate, they
will become part of the Virginia
program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
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this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Big Stone Gap Field
Office will not necessarily be
considered in the final rulemaking or
included in the Administrative Record.

IV. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12778
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15 and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA [30 U.S.C. 1292(d)]
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5

U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon counterpart Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions for the
counterpart Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 946
Intergovernmental relations, Surface
mining, Underground mining.
Dated: March 26, 1997.
Allen D. Klein,

Regional Director, Appalachian Regional
Coordinating Center.

[FR Doc. 97-8789 Filed 4-4-97; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Part 199

Civilian Health and Medical Program of
the Uniformed Services (CHAMPUS);
TRICARE Program; Nonavailability
Statement Requirements

AGENCY: Office of the Secretary, DoD.
ACTION: Proposed rule.

SUMMARY: This proposed rule revises
certain requirements and procedures for
the TRICARE Program, the purpose of
which is to implement a comprehensive
managed health care delivery system
composed of military medical treatment
facilities and CHAMPUS. Issues
addressed in this proposed rule include
priority for access to care in military
treatment facilities and requirements for
payment of enrollment fees. This
proposed rule also includes provisions
revising the requirement that certain
beneficiaries obtain a non-availability
statement from a military treatment
facility commander prior to receiving
certain health care services from civilian
providers.

DATES: Comments must be received on
or before June 6, 1997.

ADDRESSES: Forward comments to
Office of the Civilian Health and
Medical Program of the Uniformed
Services (OCHAMPUS), Program
Development Branch, Aurora, CO
80045-6900.
FOR FURTHER INFORMATION CONTACT:
Steve Lillie, Office of the Assistant
Secretary of Defense (Health Affairs),
telephone (703) 695-3350.
Questions regarding payment of
specific claims under the CHAMPUS
allowable charge method should be
addressed to the appropriate CHAMPUS
contractor.

SUPPLEMENTARY INFORMATION:
l. Introduction and Background

A. Congressional Action

Section 712 of the National Defense
Authorization Act for Fiscal Year 1996
revised 10 U.S.C. 1097(c), regarding the
role of military medical treatment
facilities in managed care initiatives,
including TRICARE. Prior to the
revision, section 1097(c) read in part,
“However, the Secretary may, as an
incentive for enrollment, establish
reasonable preferences for services in
facilities of the uniformed services for
covered beneficiaries enrolled in any
program established under, or operating
in connection with, any contract under
this section.” The Authorization Act
provision replaced ‘““may”’ with “shall”,
which has the effect of directing priority
access for TRICARE Prime enrollees
over persons not enrolled.

Another statutory provision relating
to access priority is 10 U.S.C. 1076(a),
which establishes a special priority for
survivors of sponsors who died on
active duty: they are given the same
priority as family members of active
duty members. This special access
priority is not time-limited, as is the
special one-year cost sharing protection
given to this category under 10 U.S.C.
1079.

The National Defense Authorization
Act for FY 1997, section 734 amended
10 U.S.C. 1080 to establish certain
exceptions to requirements for
nonavailability statements in
connection with payment of claims for
civilian health care services. First, the
Act eliminates authority for
nonavailability statements for outpatient
services; NASs have been required for a
limited number of outpatient
procedures over the past several years.
Second, the Act eliminates authority for
NAS requirements for enrollees in
managed care plans, which has the
effect of eliminating NAS requirements
for TRICARE Prime enrollees. Finally,
the Act gives the Secretary authority to
waive NAS requirements based on an
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evaluation of the effectiveness of NAS
in optimizing use of military facilities.
The National Defense Authorization
Act for FY 1996, section 713 requires
that enrollees in TRICARE Prime be
permitted to pay applicable enrollment
fees on a quarterly basis, and prohibits
imposition of an administrative fee
related to the quarterly payment option.

B. Provisions of the Proposed Rule

1. Access Priority (proposed revisions
to section 199.17(d)). This paragraph
explains that in regions where TRICARE
is implemented, the order of access
priority for services in military
treatment facilities is as follows: (1)
active duty service members; (2) family
members of active duty service members
enrolled in TRICARE Prime; (3) retirees,
their family members and survivors
enrolled in TRICARE Prime; (4) family
members of active duty service members
who are not enrolled in TRICARE
Prime; and (5) all others based on
current access priorities. For purposes
of access priority, but not for cost
sharing, survivors of sponsors who died
on active duty are to be given the same
priority as family members of active
duty service members. This means that
if they are enrolled in TRICARE Prime,
they have the same access priority as
family members of active duty service
members, or if not enrolled in TRICARE
Prime, they have the same access
priority for military treatment facility
care as family members of active duty
service members who are not enrolled
in TRICARE Prime.

The proposed rule also includes a
provision explaining that enrollment
status does not affect access priority for
some groups and circumstances. This
provision would allow the commander
of a military medical treatment facility
to designate for priority access certain
individuals, for specific episodes of
health care treatment. Such individuals
may include Secretarial designees,
active duty family members from
outside the MTF’s service area, foreign
military and their family members
authorized care through international
agreements, DoD civilians with
authorizing conditions, individuals on
the Temporary Disability Retired List,
and Reserve and National Guard
members. Additional exceptions may be
granted for other categories of
individuals, eligible for treatment in the
MTF, whose access to care is needed to
provide a clinical case mix to support
graduate medical education programs,
upon approval by the Assistant
Secretary of Defense (Health Affairs).

2. Enrollment Fees (proposed
revisions to section 199.17(o) and
199.18(c)). These revisions would

eliminate the requirement for a
TRICARE Prime enrollee to pay an
additional maintenance fee of $5.00 per
installment for those TRICARE Prime
enrollees who elect to pay their annual
enrollment fee on a quarterly basis.
Additionally, these revisions would
permit waiver of enrollment fee
collection for retirees, their family
members, and survivors who are eligible
for Medicare on the basis of disability.
This group is eligible for TRICARE/
CHAMPUS as a secondary payor if they
are enrolled in Part B of Medicare, and
pay the applicable monthly premium.

3. Nonavailability Statements
(proposed revisions to section 199.4(a)).
Revisions to this section modify our
exiting requirements for beneficiaries to
obtain nonavailability statements
(NASSs). The requirement for
beneficiaries to obtain an NAS for
selected outpatient procedures is
eliminated. Beneficiaries who choose to
obtain outpatient care, including
ambulatory surgery, from civilian
sources remain subject to current
TRICARE/CHAMPUS cost sharing rules,
but the requirement that the beneficiary
obtain an NAS prior to TRICARE/
CHAMPUS sharing in the civilian
health care costs has been removed.

The requirement for beneficiaries
enrolled in TRICARE Prime to obtain an
NAS for inpatient care is also
eliminated. TRICARE was designed so
that the military treatment facility is the
first source of specialty care, with
TRICARE Prime enrollees having access
priority before non-enrolled
beneficiaries. In general, TRICARE
Prime enrollees obtain care from
civilian network providers only when
the military treatment facility cannot
provide the care because it does not
have the capability, or because the
enrollee cannot be seen within time
frames required by TRICARE Prime
access standards. Since the Health Care
Finder must authorize all non-
emergency specialty care obtained from
civilian sources, the NAS requirement
for this category of beneficiary is
redundant.

Lastly, the revisions would eliminate
the requirement that a non-enrolled
beneficiary must obtain an NAS for
inpatient hospital maternity care before
TRICARE/CHAMPUS shares in any
costs for related outpatient maternity
care. Some diagnostic tests, procedures,
or consultations from civilian sources
may be required during a course of
maternity care and this allows
TRICARE/CHAMPUS to share in the
costs of the civilian care without
requiring the beneficiary to obtain all
maternity related care in a civilian
setting.

4. Revisions to the Uniform HMO
Benefit. We are contemplating minor
changes in the copayment structure of
the Uniform HMO Benefit, which is
used in TRICARE Prime. The proposed
rule includes two revisions, which
would eliminate copayments for
preventive services and for ancillary
services. Current provisions include
copayments for ancillary services unless
they are provided as part of an office
visit. This has resulted in multiple
copayments in cases where beneficiaries
are sent to multiple sites for diagnostic
testing pursuant to a visit, which we
regard as unfair.

Suggestions for additional minor
changes to the Uniform HMO benefit
will be considered. We will need to
maintain compliance with the statutory
requirements of overall budget
neutrality and for reduced beneficiary
out-of-pocket costs.

5. Other provisions. The proposed
rule also includes new provisions
regarding two issues. The first is the
inapplicability of the TRICARE Prime
annual catastrophic cap to out-of-pocket
costs incurred under the TRICARE
Prime point-of-service option. This is at
section 199.18(f)(2). Also, a restatement
of current policy, at section 199.17(a)(7),
records DoD interpretation of two
statutory provisions preempting state
laws in connection with TRICARE
contracts.

C. Regulatory Procedures

Executive Order 12866 requires
certain regulatory assessments for any
“*significant regulatory action,” defined
as one which would result in an annual
effort on the economy of $100 million
or more, or have other substantial
impacts.

The Regulatory Flexibility Act (RFA)
requires that each Federal agency
prepare, and make available for public
comment, a regulatory flexibility
analysis when the agency issues a
regulation which would have a
significant impact on a substantial
number of small entities.

This is not a significant regulatory
action under the provisions of Executive
Order 12866, and it would not have a
significant impact on a substantial
number of small entities.

This proposed rule will impose no
additional information collection
requirements on the public under the
Paperwork Reduction Act of 1980 (44
USC 3501-3511).

This is a proposed rule. Public
comments are invited. All comments
will be considered. A discussion of the
major issues raised by public comments
will be included with issuance of the
final rule, anticipated approximately 60
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days after the end of the comment
period.

List of Subjects in 32 CFR Part 199

Claims, Handicapped, Health
insurance, and Military personnel.
Accordingly, 32 CFR Part 199 is
proposed to be amended as follows:

PART 199—[AMENDED]

1. The authority citation for part 199
continues to read as follows:

Authority: 5 U.S.C. 301; 10 U.S.C. Chapter
55.

2. Section 199.2(b) is proposed to be
amended by revising the definition of
“nonavailability statement” to read as
follows:

§199.2 Definitions.
* * * * *

(b) * X *x

Nonavailability statement. A
certification by a commander (or a
designee) of a Uniformed Services
medical treatment facility, recorded on
DEERS, generally for the reason that the
needed medical care being requested by
a non-TRICARE Prime enrolled
beneficiary cannot be provided at the
facility concerned because the necessary
resources are not available in the time
frame needed.

* * * * *

3. Section 199.4 is proposed to be
amended by removing paragraphs
(@)(9)(i)(C) and (a)(9)(v)(B) and the note
following paragraph (a)((9)(vi), by
redesignating paragraph (a)(9)(i)(D) as
paragraph (a)(9)(i)(C) and paragraph
(@)(9)(V)(A) as paragraph (a)(9)(v), and
by revising paragraphs (a)(9)
introductory text, (a)(9)(i)(B), and
(a)(9)(ii) and by adding new paragraph
(2)(10)(vi)(E) to read as follows:

§199.4 Basic program benefits.
* * * * *

(a) * * *

(9) Nonavailability statements within
a 40-mile catchment area. In some
geographic locations, it is necessary for
CHAMPUS beneficiaries not enrolled in
TRICARE Prime to determine whether
the required inpatient medical care can
be provided through a Uniformed
Services facility. If the required care
cannot be provided, the hospital
commander, or designee, will issue a
Nonavailability Statement (DD form
1251). Except for emergencies, a
Nonavailability Statement should be
issued before medical care is obtained
from a civilian source. Failure to secure
such a statement may waive the
beneficiary’s rights to benefits under
CHAMPUS.

(l) * X *

(B) For CHAMPUS beneficiaries who
are not enrolled in TRICARE Prime, an
NAS is required for services in
connection with nonemergency
inpatient hospital care if such services
are available at a facility of the
Uniformed Services located within a 40-
mile radius of the residence of the
beneficiary, except that a NAS is not
required for services otherwise available
at a facility of the Uniformed Services
located within a 40-mile radius of the
beneficiary’s residence when another
insurance plan or program provides the
beneficiary primary coverage for the
services. This requirement for an NAS
does not apply to beneficiaries enrolled
in TRICARE Prime, even when those
beneficiaries use the point-of-service
option under section 199.17(n)(3).

* * * * *

(ii) Beneficiary responsibility. A
CHAMPUS beneficiary who is not
enrolled in TRICARE Prime is
responsible for securing information
whether or not he or she resides in a
geographic area that requires obtaining
a Nonavailability Statement.
Information concerning current rules
and regulations may be obtained from
the Offices of the Army, Navy, and Air
Force Surgeons General; or a
representative of the TRICARE managed
care support contractor’s staff, or the
Director, OCHAMPUS.

(10) * X *

(Vl) * * *

(E) The beneficiary is enrolled in
TRICARE Prime.

3. Section 199.17 is proposed to be
amended by adding paragraph (a)(7) and
revising paragraphs (d)(1) and (0)(3) to
read as follows:

§199.17 TRICARE program.

(a) * K x

(7) Preemption of State laws. Pursuant
to 10 U.S.C. 1103 and the fourth proviso
of section 8025 of the Department of
Defense Appropriations Act, 1994 (Pub.
L. 103-139), any state or local law
relating to a health insurance, prepaid
health plans, or other health care
delivery, administration, and financing
methods is preempted and does not
apply in connection with TRICARE
regional contracts. Any such law, or
regulation pursuant to such law, is
without any force or effect, and State or
local governments have no legal
authority to enforce them in relation to
the TRICARE regional contracts.
(However, the Department of Defense
may, by contract, establish legal
obligations on the part of the TRICARE
contractors to conform with
requirements similar or identical to

requirements of State or local laws or
regulations.)
* * * * *

(d) EEE

(1) Military treatment facility (MTF)
care. (i) In general. All participants in
Prime are eligible to receive care in
military treatment facilities. Participants
in Prime will be given priority for such
care over other beneficiaries. Among the
following beneficiary groups, access
priority for care in military treatment
facilities where TRICARE is
implemented as follows: Active duty
service members; active duty service
members’ dependents who are enrolled
in TRICARE Prime; Retirees, their
dependents and survivors who are
enrolled in TRICARE Prime; Active duty
service member’s dependents who are
not enrolled in TRICARE Prime; and
Retirees, their dependents and survivors
who are not enrolled in TRICARE
Prime. For purposes of this paragraph
(d)(1), survivors of members who died
while on active duty are considered as
among dependents of active duty
service members.

(ii) Special provisions. Enrollment in
Prime does not affect access priority for
care in military treatment facilities for
several miscellaneous beneficiary
groups and special circumstances.
These include Secretarial designees,
NATO and other foreign military
personnel and dependents authorized
care through international agreements,
civilian employees under workers’
compensation programs or under safety
programs, members on the Temporary
Disability Retired List (for statutorily
required periodic medical
examinations), members of the reserve
components not on active duty (for
covered medical services), active duty
dependents unable to enroll in Prime
and temporarily away from place of
residence, and other beneficiary groups
as designated by the ASD(HA).
Additional exceptions to the normal
Prime enrollment priority access rules
may be granted for other categories of
individuals, eligible for treatment in the
MTF, whose access to care is necessary
to provide an adequate clinical case mix
to support graduate medical education
programs or readiness-related medical
skills sustainment activities, to the
extent approved by the Assistant
Secretary of Defense (Health Affairs).

* * * * *
* x *
(0]

(3) Quarterly installment payments of
enrollment fee. The enrollment fee
required by §199.18(c) may be paid in
quarterly installments, each equal to
one-fourth of the total amount. For any
beneficiary paying his or her enrollment
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fee in quarterly installments, failure to
make a required installment payment on
a timely basis (including a grace period,
as determined by the Director,
OCHAMPUS) will result in termination
of the beneficiary’s enrollment in Prime
and disqualification from future
enrollment in Prime for a period of one
year.

* * * * *

4. Section 199.18 is proposed to be
amended by revising paragraphs (d)(2)(i)
and (f), and by adding paragraph (c)(3),
to read as follows:

§199.18 Uniform HMO benefit.

* * * * *

(C) * * *

(3) Waiver of enrollment fee for
certain beneficiaries. The Assistant
Secretary of Defense (Health Affairs)
may waive the enrollment fee
requirements of this section for
beneficiaries described in 10 U.S.C.
1086(d)(2) (i.e., those who are eligible
for Medicare on the basis of disability or
end stage renal disease and who
maintain enrollment in Part B of
Medicare).

(d) * x *

(2) * X *

(i) For most physician office visits and
other routine services, there is a per
visit fee for each of the following
groups: dependents of active duty
members in pay grades E-1 through E—
4; dependents of active duty members in
pay grades of E-5 and above; and
retirees and their dependents. This fee
applies to primary care and specialty
care visits, except as provided
elsewhere in this paragraph (d)(2) of this
section. It also applies family health
services, home health care visits, eye
examinations, and immunizations. It
does not apply to ancillary health
services or to preventive health services
described in paragraph (b)(2) of this
section.

* * * * *

(f) Limit on out-of-pocket under the
uniform HMO benefit. (1) Total out-of-
pocket costs per family of dependents of
active duty members under the Uniform
HMO Benefit may not exceed $1,000
during the one-year enrollment period.
Total out-of-pocket costs per family of
retired members, dependents of retired
members and survivors under the
Uniform HMO Benefit may not exceed
$3,000 during the one-year enrollment
period. For this purpose, out-of-pocket
costs means all payments required of
beneficiaries under paragraphs (c), (d),
and (e) of this section. In any case in
which a family reaches this limit, all
remaining payments that would have
been required of the beneficiary under

paragraphs (c), (d), and (e) of this
section will be made by the program in
which the Uniform HMO Benefit is in
effect.

(2) The limits established by
paragraph (f)(1) of this section do not
apply to out-of-pocket costs incurred
pursuant to paragraphs (m)(1)(i) or
(m)(2)(i) of §199.7 under the point-of-
service option of TRICARE Prime.

* * * * *
Dated: April 1, 1997.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-8611 Filed 4-4-97; 8:45 am]
BILLING CODE 5000-04-M

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGD07-97-010]
RIN 2115-AE46

Special Local Regulations; Fort Myers
Beach, FL

AGENCY: Coast Guard, DOT.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
amend the permanent special local
regulations for the Fort Myers Beach
Offshore Grand Prix. This event,
previously scheduled to be held
annually on the first Saturday and
Sunday of June, will now be held
annually during the third Saturday and
Sunday of May, between 12 p.m. and 3
p.m. each day (Eastern Daylight Time).
These amended regulations are
necessary to provide for the safety of life
on navigable waters during the event.
DATES: Comments must be received on
or before May 1, 1997.

ADDRESSES: Comments may be mailed to
U.S. Coast Guard Group St. Petersburg,
600 8th Ave. SE., St. Petersburg, Florida
33701-5099, or may be delivered to the
Operations Department at the same
address between 8 a.m. and 4 p.m.,
Monday through Friday, except federal
holidays. The telephone number is (813)
824-7533. Comments will become a part
of the public docket and will be
available for copying and inspection at
the same address.

FOR FURTHER INFORMATION CONTACT:
LTJG T.J. Stuhlreyer, Coast Guard Group
St. Petersburg, FL at (813) 824—-7533.

SUPPLEMENTARY INFORMATION:
Background and Purpose

The proposed regulations are needed
to provide for the safety of life during

the Fort Myers Beach Offshore Grand
Prix because of the permanent change in
the date of the event. The event was
previously held on the first Saturday
and Sunday in June, but will now be
held from 12 p.m. EDT to 3 p.m. EDT
each day on the third Saturday and
Sunday in May. There will be
approximately 170 participants and
spectator craft associated with the event,
which will be held off Fort Myers Beach
between Matanzas Pass and Big Carlos
Pass. The resulting congestion of
navigable channels on the third
weekend in May, vice the first weekend
in June, creates an extra or unusual
hazard in the navigable waters.

Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written views,
data, or arguments. Persons submitting
comments should include their names,
addresses, identify the notice (CGD07—-
97-010) and the specific section of this
proposal to which their comments
apply, and give reasons for each
comment. The Coast Guard will
consider all comments received during
the comment period. The regulations
may be changed in view of the
comments received. All comments
received before the expiration of the
comment period will be considered
before final action is taken on this
proposal.

No public hearing is planned, but one
may be held if the written requests for
a hearing are received, and it is
determined that the opportunity to
make oral presentations will add to the
rulemaking process. Please submit two
copies of all comments and attachments
in an unbound format, no larger than
82 by 11 inches, suitable for copying
and electronic filing. Persons wanting
acknowledgement of receipt should
include stamped, self-addressed post
cards or envelopes.

Regulatory Evaluation

This proposal is not a significant
regulatory action under Section 3(f) of
the Executive Order 12866 and does not
require an assessment of the potential
costs and benefits under Section 6(a)(3)
of that Order. It has been exempted from
review by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979).

The Coast Guard expects the
economic impact of this proposed rule
to be so minimal that a full Regulatory
Evaluation under paragraph 10e of the
regulatory policies and procedures of
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DOT is unnecessary. The proposed
amended regulation would remain in
effect for only 4 hours each day for two
days.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this proposal
will have a significant economic impact
on a substantial number of small
entities. ““Small entities’ include
independently owned and operated
small businesses that are not dominant
in their field and that otherwise qualify
as “‘small business concerns” under
Section 3 of the Small Business Act (15
U.S.C. 632).

For reasons set forth in the above
Regulatory Evaluation, the Coast Guard
certifies under 5 U.S.C. 605(b) that this
proposal, if adopted, would not have a
significant economic impact on a
substantial number of small entities.

Collection of Information

These proposed regulations contain
no collection of information
requirements under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rulemaking does not have sufficient
Federalism implications to warrant the

preparation of a Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this action and
has determined pursuant to section
2.B.2.e.(34)(h) of Commandant
Instruction M16475.1B, that this action
is categorically excluded from further
environmental documentation.

List of Subjects in 33 CFR Part 100
Regattas and marine parades.
Proposed Regulations

In consideration of the foregoing, Part
100 of Title 33, Code of Federal
Regulations, the Coast Guard proposes
to be amended as follows:

1. The authority citation for Part 100
continues to read as follows:

Authority: 33 U.S.C. 1233; 49 CFR 1.46.

2. In section 100.717, paragraph (c) is
revised to read as follows:

§100.717 Special Local Regulations; Fort
Myers Beach, FL.

* * * * *

(c) Effective Dates: This section is
effective each day from 11 a.m. through

3 p.m. EDT annually during the third
Saturday and Sunday of May.

Dated: March 27, 1997.
J.W. Lockwood,

Rear Admiral, U.S. Coast Guard, Commander,
Seventh Coast Guard District.

[FR Doc. 97-8744 Filed 4-4-97; 8:45 am]
BILLING CODE 4910-14-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR PART 101
[CC Docket No. 92-297; FCC 97-82]

Use of the 28 GHz and 31 GHz Bands
for Local Multipoint Distribution
Service

AGENCY: Federal Communications
Commission.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Commission adopts a
Second Report and Order, Order on
Reconsideration and Fifth Notice of
Proposed Rulemaking regarding the use
of the 28 GHz and 31 GHz Bands for
Local Multipoint Distribution Service
(LMDS). The Second Report and Order
designates an additional 300 megahertz
of spectrum in the 31 GHz band to
LMDS and adopts service and
competitive bidding rules for LMDS.
The Order on Reconsideration denies
petitions for reconsideration of the
Commission’s dismissal of applications
for waiver of the Commission’s point-to-
point rules governing the 28 GHz band.
These portions of the decision will be
summarized in a future edition of the
Federal Register. The Fifth Notice of
Proposed Rulemaking (Fifth NPRM)
seeks comment on specific rules to be
applied for the partitioning and
disaggregation of LMDS licenses. This
action is taken to establish a record from
which to consider procedural,
administrative and operational rules for
partitioning and disaggregating LMDS
licenses and to reach an ultimate
decision. This Fifth NPRM contains new
information collections subject to the
Paperwork Reduction Act of 1995
(PRA). It will be submitted to the Office
of Management and Budget (OMB) for
review under the PRA. The general
public is invited to comment on the
proposed information collections
contained in this proceeding.

DATES: Comments are due on or before
April 21, 1997, and reply comments are
due on or before May 6, 1997. Written
comments by the public on the
proposed information collections are
due by April 21, 1997.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, DC 20554. In addition to
filing comments with the Secretary, a
copy of any comments on the
information collections contained
herein should be submitted to Dorothy
Conway, Federal Communications
Commission, Room 234, 1919 M Street,
NW., Washington, DC 20554, or via the
Internet to dconway@fcc.gov.

FOR FURTHER INFORMATION CONTACT:
Bob James, Private Wireless Division,
(202) 418-0680, Mark Bollinger or Jay
Whaley, Auctions Division, (202) 418—
0660, or Joe Levin or Jane Phillips,
Policy Division, (202) 418-1310. For
additional information concerning the
information collections contained in
this Fifth NPRM, contact Dorothy
Conway at 202-418-0217, or via the
Internet at dconway@fcc.gov.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Fifth NPRM segment of
the Second Report and Order, Order on
Reconsideration and Fifth Notice of
Proposed Rulemaking in CC Docket No.
92-297, FCC 97-82, adopted March 11,
1997, and released March 13, 1997. The
Second Report and Order portion of this
decision will be summarized in a future
edition of the Federal Register. The
complete text of this decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW., Washington, DC, and
also may be purchased from the
Commission’s copy contractor,
International Transcription Service,
(202) 857-3800, 2100 M Street, NW.,
Suite 140, Washington, DC 20037.

Paperwork Reduction Act

1. This Fifth NPRM contains a
proposed information collection. The
Commission, as part of its continuing
effort to reduce paperwork burdens,
invites the general public to comment
on the information collections
contained in this Fifth NPRM, as
required by the Paperwork Reduction
Act of 1995, Public Law 104-13. Public
and agency comments are due at the
same time as other comments on this
Fifth NPRM. Comments should address:
(a) whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected; and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
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collection techniques or other forms of
information technology.

OMB Approval Number: 3060—0531.

Title: Redesignation of 27.5 GHz
Frequency Band, Establishing Rules and
Policies for Local Multipoint
Distribution (NPRM CC Docket No. 92—
297).

Form No.: N/A.

Type of Review: Reinstatement, with
change, of a previously approved
collection for which approval has
expired.

Respondents: Business or other for-
profit.

Number of Respondents: 197.

Estimated Time Per Response: 21
hours.

Total Annual Burden: 3,132.5 hours.

Total Annual Cost: $205,800.

Needs and Uses: The information
requested will be used by FCC
personnel to determine whether
partitioning and disaggregation
applicants are qualified legally and
technically to be licensed to use the
radio spectrum.

OMB Approval Number: New
Collection (which adds respondents to
three existing collections 3060-0105,
FCC 430; 3060-0068, FCC 702; 3060—
0623, FCC 600).

Title: Redesignation of 27.5 GHz
Frequency Band, Establishing Rules and
Policies for Local Multipoint
Distribution (NPRM CC Docket No. 92—
297).

Form No.: FCC Forms 430, 600, and
702.

Type of Review: New collection.

Respondents: Potential LMDS
applicants.

Number of Respondents; Estimated
Time Per Response and Total Annual
Burden: If the proposed changes in the
Fifth NPRM are adopted the
respondents and burden for the FCC
Form’s 430, 600, and 702 as follows:
The FCC 430 has 1,900 respondents, to
be increased to 3,433; the estimated
time for completion is 2 hours per
respondent. The total annual burden for
the FCC 430 is now 3,800 hours, and
would increase to 6,866 hours. The FCC
600 has 194,769 respondents, which
would be increased to 198,053. The
estimated time for completion is 4 hours
per respondent. The total annual burden
is currently 779,076. This figure will be
increased to 792,212 hours if the
changes proposed in the Fifth NPRM are
adopted. The Form 702 has 1,000
respondents, to be increased to 2,644
respondents. The estimated time for
completion is 5 hours per respondent.
The total annual burden for the FCC 702
is now 5,000 hours and would increase
to 13,220 hours.

Needs and Uses: The information will
be used by Commission personnel to
determine if the licensee is a qualifying
entity to obtain a partitioned license or
disaggregated spectrum. Additionally,
the information will be used by
Commission personnel to determine
who is using spectrum and thus
maintain the integrity of the spectrum.

Synopsis of the Fifth Notice of Proposed
Rulemaking

2. The Commission has concluded in
the Second Report and Order that any
LMDS licensee will be permitted to
partition or disaggregate portions of its
authorization. As part of the next phase
of our LMDS rulemaking, the
Commission is proposing specific
procedural, administrative, and
operational rules to ensure effective
implementation of the general
partitioning and disaggregation rules
adopted in the Second Report and Order
for LMDS. It is the Commission’s
tentative view that a more complete
delineation of these partitioning and
disaggregation mechanisms, which we
hope to achieve in this rulemaking, will
ensure realization of the competitive
benefits that are at the core of our
partitioning and disaggregation policy.

3. In the Fifth NPRM we will seek
comment as to how various
requirements imposed on LMDS
licensees (e.g., construction
requirements) may be modified if such
licensees partition or disaggregate their
authorization. We seek comment as to
whether partitioning of LMDS licenses
should be permitted in a manner similar
to the rules for partitioning we have
adopted for broadband PCS licensees. In
addition, we seek comment as to
specific procedural, administrative, and
operational rules under which LMDS
licensees are permitted to disaggregate
their licensed spectrum.

4. We seek comment on the following
specific aspects of partitioning and
disaggregation, which we will need to
address in order to administer the
general partitioning and disaggregation
rules for LMDS licensees that we have
adopted in the Second Report and
Order. For example, we seek comment
as to whether there are any technical or
regulatory constraints unique to the
LMDS service that would render any
aspects of partitioning or disaggregation
impractical or administratively
burdensome. Further, we recognize that
there are special competitive bidding
issues, similar to those raised in the
broadband personal communications
services (PCS) context, that must be
resolved if we permit partitioning and
disaggregation for LMDS. We address
those issues separately in paragraphs 13

through 15, of the Second Report and
Order.

Available License Area

5. In the Partitioning and
Disaggregation Report and Order, (62 FR
653, January 6, 1997) we found that
allowing partitioning of broadband PCS
licenses along any service area defined
by the parties is the most logical
approach. We concluded that allowing
the parties to define the partitioned PCS
service area would allow licensees to
design flexible and efficient partitioning
agreements which would permit
marketplace forces to determine the
most suitable service areas. We also
found that requiring PCS partitioning
along county lines was too restrictive
and might discourage partitioning.

6. We have decided to base LMDS
licenses on Basic Trading Area (BTA)
geographic service areas, finding that
BTAs are logical licensing areas for
LMDS because they comprise areas
within which consumers have a
community of interest. We tentatively
conclude that a flexible approach to
partitioned areas, similar to the one we
adopted for broadband PCS, is
appropriate for LMDS. We therefore
propose to permit partitioning of LMDS
licenses based on any license area
defined by the parties. We seek
comment on this proposal, and in
particular on whether there are any
technical or other issues unique to the
LMDS service that might impede the
adoption of a flexible approach to
defining the partitioned license area.

Minimum or Maximum Disaggregation
Standards

7. We seek comment as to whether we
should augment our general rule
permitting disaggregation of LMDS
spectrum in order to establish minimum
disaggregation standards. We seek to
determine whether, given any unique
characteristics of LMDS, technological
and administrative considerations
warrant the adoption of such standards.
We seek comment as to whether we
should adopt standards which would be
flexible enough to encourage
disaggregation while providing a
standard which is consistent with our
technical rules and by which we would
be able to track disaggregated spectrum
and review disaggregation proposals in
an expeditious fashion.

Combined Partitioning and
Disaggregation

8. We seek comment regarding
whether combined partitioning and
disaggregation should be permitted for
LMDS. By “combined” partitioning and
disaggregation we refer to circumstances
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in which a licensee would be
authorized, for example, to obtain a
license for a portion of a BTA with only
a portion of the 1,150 megahertz license
or the 150 megahertz license involved in
the disaggregation of spectrum. As
another example, the licensee could
obtain a license consisting of a
partitioned portion of one or more other
licenses held by other LMDS providers
and a disaggregated portion of one or
more other licenses held by other LMDS
providers. We tentatively conclude that
we should permit such combinations in
order to provide carriers with the
flexibility they need to respond to
market forces and demands for service
relevant to their particular locations and
service offerings.

Construction Requirements

9. In paragraphs 266-272 of the Order
we have adopted today we have
promulgated a performance standard
under which a licensee must make a
showing of substantial service at the end
of the license term. In the case of
partitioned LMDS licenses, we propose
that the partitionee must certify that it
will satisfy the same construction
requirements as the original licensee.
The partitionee then must meet the
prescribed service requirements in its
partitioned area while the partitioner is
responsible for meeting those
requirements in the area it has retained.

10. In the case of disaggregated LMDS
licenses, we propose to adopt rules for
LMDS licensees similar to those
disaggregation certification rules we
have adopted for broadband PCS. (See
Partitioning and Disaggregation Report
and Order, at paras. 61-63.) Under such
a certification approach, the
disaggregating parties would be required
to submit a certification, signed by both
the disaggregator and disaggregatee,
stating whether one or both of the
parties will retain responsibility for
meeting the performance requirement
for the LMDS market involved. If one
party takes responsibility for meeting
the performance requirement, then
actual performance by that party would
be taken into account in a renewal
proceeding at the end of the license
term, but such performance would not
affect the status of the other party’s
license. If both parties agree to share the
responsibility for meeting the
performance requirement, then the
performance of each of the parties
would be taken into account in the
respective renewal proceedings.

License Term

11. In the Order we have adopted
today we established a 10-year license
term for LMDS licenses. In this Fifth

NPRM we are proposing that LMDS
licenses should be eligible for a license
renewal expectancy based upon the
criteria established in Section 22.940(a)
of the Commission’s Rules.

12. In the Partitioning and
Disaggregation Report and Order, we
found that allowing parties acquiring a
partitioned license or disaggregated
spectrum to “‘re-start” the license term
from the date of the grant of the partial
assignment application could allow
parties to circumvent our established
license term rules and unnecessarily
delay service. We seek comment as to
whether our LMDS rules should
similarly provide that parties obtaining
partitioned LMDS licenses or
disaggregated spectrum hold their
license for the remainder of the original
licensee’s 10-year license term. In
addition, we seek comment as to
whether LMDS partitionees and
disaggregatees should be afforded the
same renewal expectancy as we have
proposed for other LMDS licensees. We
tentatively conclude that limiting the
license term of the partitionee or
disaggregatee is necessary to ensure that
there is maximum incentive for parties
to pursue available spectrum as quickly
as practicable.

Competitive Bidding Issues

13. Competitive bidding issues similar
to those in broadband PCS arise in the
context of LMDS partitioning and
disaggregation. Our competitive bidding
rules for the LMDS service include
provisions for installment payments and
bidding credits for small businesses and
businesses with average annual gross
revenues not exceeding $75 million. We
also adopted rules to prevent unjust
enrichment by such entities that seek to
transfer licenses obtained through use of
one of these special benefits.

14. We tentatively conclude that
LMDS partitionees and disaggregatees
that would qualify for installment
payments should be permitted to pay
their pro rata share of the remaining
Government obligation through
installment payments. We seek
comment on this tentative conclusion.
We further invite comment as to the
exact mechanisms for apportioning the
remaining Government obligation
between the parties and whether there
are any unique circumstances that
would make devising such a scheme for
LMDS more difficult than for broadband
PCS. Since LMDS service areas are
allotted on a geographic basis, in a
manner similar to broadband PCS, we
propose using population as the
objective measure to calculate the
relative value of the partitioned area and
amount of spectrum disaggregated as the

objective measure for disaggregation,
and we seek comment on this proposal.

15. We seek comment regarding
whether to apply unjust enrichment
rules to small business LMDS licensees,
or LMDS licensees with average annual
gross revenues not exceeding $75
million, that partition or disaggregate to
larger businesses. Commenters should
address how to calculate unjust
enrichment payments for LMDS
licensees paying through installment
payments and those that were awarded
bidding credits that partition or
disaggregate to larger businesses.
Commenters should address whether
the unjust enrichment payments should
be calculated on a proportional basis,
using population of the partitioned area
and amount of spectrum disaggregated
as the objective measures. We propose
using methods similar to those adopted
for broadband PCS for calculating the
amount of the unjust enrichment
payments that must be paid in such
circumstances, and we seek comment
on this proposal. (See Partitioning and
Disaggregation Report and Order at
paras. 34-35).

Licensing Issues

16. We propose that all LMDS
licensees who are parties to
disaggregation or partitioning
arrangements must comply with our
technical and service rules established
in the Order we are adopting today. We
also propose that coordination and
negotiation among licensees must be
maintained and applied in licensing
involving disaggregated or partitioned
licenses.

17. We propose to treat the
disaggregation and partitioning of LMDS
licenses to be types of assignments
requiring prior approval by the
Commission. We therefore propose to
follow existing assignment procedures
for disaggregation and partitioning.
Under this proposal, the licensee must
file FCC Form 702 signed by both the
licensee and qualifying entity. The
qualifying entity would also be required
to file an FCC Form 430 unless a current
FCC Form 430 is already on file with the
Commission.

Administrative Matters

18. Pursuant to applicable procedures
set forth in Sections 1.415 and 1.419 of
the Commission’s Rules, 47 CFR
Sections 1.415 and 1.419, interested
parties may file comments on or before
April 21, 1997, and reply comments on
or before May 5, 1997. To file formally
in this proceeding, you must file an
original plus four copies of all
comments, reply comments, and
supporting comments. If you want each
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Commissioner to receive personal copy
of your comments, you must file an
original plus nine copies. You should
send comments and reply comments to
Office of the Secretary, Federal
Communications Commission,
Washington, D.C. 20554. Comments and
reply comments will be available for
public inspection during regular
business hours in the FCC Reference
Center (Room 239), 1919 M Street, N.W.,
Washington, D.C. 20554.

19. This is a non-restricted notice and
comment rulemaking proceeding. Ex
parte presentations are permitted,
except during the Sunshine Agenda
period, provided they are disclosed as
provided in the Commission Rules. See
generally 47 CFR Sections 1.1202,
1.1203, and 1.1206(a).

Initial Regulatory Flexibility Analysis

20. As required by section 603 of the
Regulatory Flexibility Act, the
Commission has prepared an Initial
Regulatory Flexibility Analysis (IRFA)
of the expected impact on small entities
of the proposals suggested in this
document. Written public comments are
requested on the IRFA. These comments
must be filed in accordance with the
same filing deadlines as comments on
the rest of this Fifth NPRM, but they
must have a separate and distinct
heading designating them as responses
to the IRFA. The Secretary shall send a
copy of this Fifth NPRM, including the
IRFA, to the Chief Counsel for Advocacy
of the Small Business Administration in
accordance with paragraph 603(a) of the
Regulatory Flexibility Act. Public Law
96-354, 94 Stat. 1164, 5 U.S.C. Section
601 et seq. (1981).

Initial Regulatory Flexibility Act
Statement

21. Need for and Objectives: Our
objectives are to afford licensees the
flexibility to disaggregate and partition
their licenses so as to: (1) promote
efficient use of LMDS spectrum by
leaving determinations regarding the
correct size of licenses to the licensees,
who are in the best position to analyze
their business plans, assess new
technology, and determine customer
demand, (2) encourage more rapid
deployment of services in the LMDS
spectrum, (3) enable licensees to
concentrate on core areas or to deliver
services to isolated complexes, such as
rural towns or university campuses, that
do not lie within major market areas,
and (4) provide opportunities for small
businesses seeking to enter the
multichannel video programming
distribution and local telephony
marketplaces.

22. Legal Basis for Proposed Rules:
The proposed action is authorized
under the Administrative Procedure
Act, 5 U.S.C. §553; and 88 4(i), 257,
303(g), 303(r), 309(j) and 332(a) of the
Communications Act of 1934, 47 U.S.C.
88 154(i), 257, 303(g), 303(r), 309(j),
332(a).

23. Description and Estimate of Small
Entities Subject to the Rules: The service
regulations we adopt to implement
LMDS would apply to all entities
seeking an LMDS license, including
small entities. In addition, the in-region,
temporary eligibility restrictions we
adopt would apply to qualifying LECs
and cable companies. Finally, the rules
we adopt to designate additional
spectrum for LMDS in the 31.0-31.3
GHz band would apply to all entities
providing incumbent services under
existing rules for 31 GHz services. We
consider these three groups of affected
entities separately below.

Estimates of Potential Applicants of
LMDS

24. SBA has developed definitions
applicable to radiotelephone companies
and to pay television services. We are
using these definitions that SBA has
developed because these categories
approximate most closely the services
that may be provided by LMDS
licensees. The definition of
radiotelephone companies provides that
a small entity is a radiotelephone
company employing fewer than 1,500
persons. (See 13 CFR 121.201, Standard
Industrial Classification (SIC) 4812.)
The definition of a pay television
service is one which has annual receipts
of $11 million or less. (SIC 4841)

25. The size data provided by SBA do
not enable us to make an accurate
estimate of the number of
telecommunications providers which
are small entities because it combines
all radiotelephone companies with 500
or more employees. We therefore use
the 1992 Census of Transportation,
Communications, and Utilities,
conducted by the Bureau of the Census,
which is the most recent information
available. This document shows that
only 12 radiotelephone firms out of a
total of 1,178 such firms which operated
during 1992 had 1,000 or more
employees. Likewise, the size data
provided by SBA do not enable us to
make a meaningful estimate of the
number of cable and pay television
providers which are small entities
because it combines all such providers
with revenues of $11 million or less. We
therefore use the 1992 Census of
Transportation, Communications, and
Utilities (Table 2D), conducted by the
Bureau of the Census, which is the most

recent information available. This
document shows that only 36 of 1,788
firms providing cable and pay television
service have a revenue of greater than
$10 million. Therefore, the majority of
LMDS entities to provide video
distribution and telecommunications
services may be small businesses under
SBA’s definition.

26. The Commission has not
developed a definition of small entities
applicable to LMDS licensees, which is
a new service being licensed in the
Order. The RFA amendments were not
in effect until shortly before the Fourth
Notice of Proposed Rulemaking (Fourth
NPRM) was released, and no data has
been received establishing the number
of small businesses associated with
LMDS. However, in the Third Notice of
Proposed Rulemaking (Third NPRM) we
proposed to auction the spectrum for
assignment and requested information
regarding the potential number of small
businesses interested in obtaining
LMDS spectrum, in order to determine
their eligibility for special provisions
such as bidding credits and installment
payments to facilitate participation of
small entities in the auction process. In
the Order we adopt criteria for defining
small businesses for purposes of
determining such eligibility. We will
use this definition for estimating the
potential number of entities applying for
auctionable spectrum that are small
businesses.

27. As discussed in Section 11.D.2.e of
the Order, we adopt criteria for defining
small businesses and other eligible
entities for purposes of defining
eligibility for bidding credits and
installment payments. We define a
small business as an entity that, together
with affiliates and controlling
principals, has average gross revenues
not exceeding $40 million for the three
preceding years (paras. 345 and 348 of
the Order). Additionally, bidding credits
and installment payments are available
to applicants that, together with
affiliates and controlling principals,
have average gross revenues for the
three preceding years of more than $40
million but not more than $75 million
(paras. 349 and 358 of the Order).

28. SBREFA was not in effect until the
record in the Third NPRM closed, and
we did not seek comment on the
potential number of prospective
applicants for LMDS that might qualify
as small businesses. Therefore, we are
unable to predict accurately the number
of applicants for LMDS that would fit
the definition of a small business for
competitive bidding purposes. However,
using the definition of small business
we adopted for auction eligibility, we
can estimate the number of applicants
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that are small businesses by examining
the number of applicants in similar
services that qualified as small
businesses. For example, MDS
authorizes non-common carrier services
similar to what may be developed
through LMDS. The MDS rules provide
a similar definition of a small business
as an entity that, together with its
affiliates, has annual gross revenues for
the three proceeding years not in excess
of $40 million. A total of 154
applications were received in the MDS
auction, of which 141, or 92 percent,
qualified as small businesses.

29. We plan to issue 2 licenses for
each of the 492 BTAs, excluding New
York, that are the geographic basis for
licensing LMDS. Thus, 984 licenses will
be made available for authorization in
the LMDS auction. Inasmuch as 92
percent of the applications were
received in the MDS auction were from
entities qualifying as small businesses,
we anticipate receiving at least the same
from LMDS applicants interested in
providing non-common carrier services.

30. There is only one company,
CellularVision, that is currently
providing LMDS video services.
Although the Commission does not
collect data on annual receipts, we
assume that CellularVision is a small
business under both the SBA definition
and our proposed auction rules.

31. Reporting, Recordkeeping, and
Other Compliance Requirements: Under
the proposal contained in the Fifth
NPRM: (1) acquisitions by partitioning
or disaggregation will be treated as
assignments of a license and will
require the parties to seek prior
approval of the Commission; (2) the
parties will be required to identify
which of them will be responsible for
complying with the construction
requirements set forth in the Second
Report and Order we have adopted
today, and to submit a certification to
that effect, signed by both parties, (3)
parties failing to meet their construction
requirement obligations will be subject
to forfeiture of their license; and (4)
licensees afforded bidding preferences
and other benefits available to small
entities will be subject to the
Commission’s unjust enrichment rules
should they partition or disaggregate to
entities that are not small businesses. If
adopted, this proposal would apply to
all LMDS licensees and all entities that
attempt to acquire an LMDS license by
means of partitioning or disaggregation.
We request comment on how these
requirements can be modified to reduce
the burden on small entities and still
meet the objectives of the proceeding.

32. Significant Alternatives
Minimizing the Significant Economic

Impact on a Substantial Number of
Small Entities Consistent with the
Stated Objectives: We have not
identified any significant alternatives
that would minimize the significant
economic impact on small entities that
are consistent with the stated objectives
to allow a flexible approach to
partitioning and disaggregation of
LMDS. We tentatively conclude that a
flexible approach affords providers,
including small businesses, the ability
to respond to market forces and
demands for service relevant to their
particular locations and service
offerings.

The regulatory burdens we have
imposed on LMDS licensees with
respect to assignments and buildout
certifications, as well as unjust
enrichment, are necessary in order to
ensure that the public receives the
benefits of innovative new services in a
prompt and efficient manner. We seek
comment on any significant alternatives
that are consistent with the objectives in
the NPRM.

33. Federal Rules That Overlap,
Duplicate, or Conflict with These
Proposed Rules: None.

List of Subjects in 47 CFR Part 101

Communications common carriers,
Radio, Reporting and recordkeeping
requirements.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 97-8775 Filed 4-4-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
RIN 1018-AB73

Endangered and Threatened Wildlife
and Plants, Notice of Reopening of
Comment Period on Proposed
Endangered Status for the Peninsular
Ranges Population of the Desert
Bighorn Sheep

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Proposed rule, notice of
reopening of comment period.

SUMMARY: The Fish and Wildlife Service
(Service), pursuant to the Endangered
Species Act of 1973, as amended (Act),
provides notice of reopening of the
comment period for the proposed
endangered status for the Peninsular
Ranges population of desert bighorn

sheep (Ovis canadensis). The comment
period has been reopened to acquire
additional information from interested
parties, and to resume the proposed
listing action. In addition, the Service is
seeking public comment on various
articles and reports concerning the
distinctiveness and status of bighorn
sheep in the Peninsular Ranges.

DATES: The public comment period
closes May 7, 1997. Any comments
received by the closing date will be
considered in the final decision on this
proposal.

ADDRESSES: Written comments,
materials and data, and available reports
and articles concerning this proposal
should be sent directly to the Field
Supervisor, Carlsbad Field Office, U.S.
Fish and Wildlife Service, 2730 Loker
Avenue West, Carlsbad, California
92008. Comments and materials
received will be available for public
inspection, by appointment, during
normal business hours at the above
address.

FOR FURTHER INFORMATION CONTACT:
Peter Sorensen, at the address listed
above (telephone 760/431-9440,
facsimile 760/431-9618).

SUPPLEMENTARY INFORMATION:
Background

The Peninsular Ranges population of
the desert bighorn sheep occurs along
desert slopes of the Peninsular Ranges
from the vicinity of Palm Springs,
California, into northern Baja California,
Mexico. Depressed recruitment, habitat
loss and degradation, disease, loss of
dispersal corridors, and random events
(e.g., drought) affecting small
populations threaten the desert bighorn
sheep in the Peninsular Ranges.

On May 8, 1992, the Service
published a rule proposing endangered
status for the Peninsular Ranges
population of the desert bighorn sheep
(57 FR 19837). The original comment
period closed on November 4, 1992. The
Service was unable to make a final
listing determination regarding the
bighorn sheep because of a limited
budget, other endangered species
assignments driven by court orders, and
higher listing priorities. In addition, a
moratorium on listing actions (Public
Law 104-6), which took effect on April
10, 1995, stipulated that no funds could
be used to make final listing or critical
habitat determinations. Now that
funding has been restored, the Service is
proceeding with a final determination
for the Peninsular Ranges population of
the desert bighorn sheep.

Due to the length of time that has
elapsed since the close of the initial
comment period, changing procedural
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and biological circumstances and the
need to review the best scientific
information available during the
decision-making process, the comment
period is being reopened. Moreover, this
proposed listing of a population of
desert bighorn sheep must be consistent
with Service policy published on
February 7, 1996, regarding the
recognition of distinct vertebrate
population segments (61 FR 4722). This
policy requires that distinct population
segments be discrete from other
populations of the species, be
biologically and/or ecologically
significant to the species, and meet the
standards of a endangered or threatened
species under section 4(a) of the Act. In
this regard, the following recent articles
and reports contained in Service files,
including other non-cited information,
are available for public review:

Berger, J. 1990. Persistence of
different-sized populations: An
empirical assessment of rapid
extinctions. Conservation Biology 4:91—
98.

Bleich, V. C., J. D. Wehausen, and S.
A. Holl 1990. Desert-dwelling mountain
sheep: Conservation implications of a
naturally fragmented distribution.
Conservation Biology 4:383—-390.

Bleich, V. C., J. D. Wehausen, R. R.
Ramey Il, and J. L. Rechel 1997.
Metapopulation theory and mountain
sheep: Implications for conservation.
Pages 353—-373 in D. R. McCullough,
editor. Metapopulations and Wildlife
Conservation, Island Press, Washington
D.C.

Bighorn Institute 1996. Summary of
the San Jacinto Mountains helicopter
survey of Peninsular bighorn sheep.
unpublished report, 2 pp.

Bighorn Institute 1996. Summary of
the Santa Rosa Mountains helicopter
survey of Peninsular bighorn sheep.
unpublished report, 3 pp.

Boyce, W. M., P. W. Hedrick, N. E.
Muggli-Cockett, S. Kalinowski, M. C. T.
Penedo, and R. R. Ramey 1l 1997.
Genetic variation of major
histocompatibility complex and
microsatellite loci: A comparison in
bighorn sheep. Genetics 145:421-433.

DeForge, J. R., E. M. Barrett, S. D.
Ostermann, M. C. Jorgensen, and S. G.
Torres 1995. Population dynamics of
Peninsular bighorn sheep in the Santa
Rosa Mountains, California. Desert
Bighorn Council Trans. 39:50-57.

R. R. Ramey Il 1995. Mitochondrial
DNA variation, population structure,
and evolution of mountain sheep in the
south-western United States and
Mexico. Molecular Ecology 4:429-439.

Rubin, E., and W. Boyce 1996. Results
of helicopter survey conducted in Anza-

Borrego Desert State Park, unpublished
memo to Steve Torres (CDFG Bighorn
Sheep Coordinator) and project
collaborators. 6 pp.

Wehausen, J. D., and R. R. Ramey Il
1993. A morphometric reevaluation of
the Peninsular bighorn subspecies.
Desert Bighorn Council Trans. 37:1-10.

Regarding the above articles and
reports, the Service particularly seeks
information concerning:

(1) The biological and ecological
distinctiveness of bighorn sheep in the
Peninsular Ranges from other
populations of bighorn sheep;

(2) other biological, commercial, or
other relevant data on any threat (or lack
thereof) to bighorn sheep in the
Peninsular Ranges; and

(3) the current size, number, or
distribution of bighorn sheep
populations in the Peninsular Ranges.

Written comments may now be
submitted until [May 7, 1997] to the
Service office in the ADDRESSES section.

Authority

The authority for this action is the
Endangered Species Act of 1973 (16
U.S.C. 1531 et seq.).

Dated: April 1, 1997.
Thomas J. Dwyer,
Regional Director, Region 1.
[FR Doc. 97-8779 Filed 4-4-97; 8:45 am]
BILLING CODE 4310-55-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 229

[Docket No. 970129015-7072-02; |.D.
031997B]

RIN 0684—-A184

Taking of Marine Mammals Incidental
to Commercial Fishing Operations;
Atlantic Large Whale Take Reduction
Plan Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS by this action proposes
a take reduction plan and implementing
regulations to reduce serious injury and
mortality of four large whale stocks that
occur incidental to certain fisheries. The
whales stocks consist of the North
Atlantic right whale (Eubalaena
glacialis), Western North Atlantic stock,
humpback whale (Megaptera

novaeangliae), Western North Atlantic
stock, fin whale (Balaenoptera
physalus), Western North Atlantic stock,
and minke whale (Balaenoptera
acutorostrata), Canadian East Coast
stock. Covered by the proposed plan are
fisheries: for multiple species, including
monkfish and dogfish in the New
England Multispecies sink gillnet
fishery; for multiple species in the U.S.
mid-Atlantic coastal gillnet fisheries; for
lobster in the Gulf of Maine and U.S.
mid-Atlantic trap/pot fisheries; and for
sharks in the Southeastern U.S. Atlantic
driftnet fishery. NMFS seeks comments
on this proposed plan and the proposed
regulations to implement the plan.
DATES: Comments on the proposed plan
and proposed regulations to implement
the plan must be received by May 15,
1997.

ADDRESSES: Send comments to Chief,
Marine Mammal Division, Office of
Protected Resources, National Marine
Fisheries Service, 1315 East-West
Highway, Silver Spring, MD 20910—
33226. Copies of the Team Report and
draft Environmental Assessment (EA)
may be obtained by written request from
the Office of Protected Resources, or by
telephoning one of the contacts listed
under FOR FURTHER INFORMATION
CONTACT.

FOR FURTHER INFORMATION CONTACT: Kim
Thounhurst, NMFS, Northeast Region,
508/281-9368; Bridget Mansfield,
NMFS, Southeast Region, 813/570—
5312; or Michael Payne, NMFS, Office
of Protected Resources, 301/713-2322.

SUPPLEMENTARY INFORMATION:
Background

Since it was first passed in 1972, one
of the underlying goals of the Marine
Mammal Protection Act (MMPA) has
been to reduce the incidental serious
injury and mortality of marine mammals
permitted in the course of commercial
fishing operations to insignificant levels
approaching a zero mortality and
serious injury rate (section 101(a)(2) of
the MMPA). The 1994 Amendments to
the MMPA reaffirm this Zero Mortality
Rate Goal (ZMRG) (section 118 (b)(1)).

To facilitate reduction of incidental
serious injury and mortality to high
priority marine mammal stocks, section
118(f) requires NMFS to develop and
implement a take reduction plan to
assist in the recovery or to prevent the
depletion of each strategic stock that
interacts with a Category | or Il fishery.
Category | or Il fisheries are fisheries
that have frequent or occasional
incidental mortality and serious injury
of marine mammals, respectively. A
strategic stock is a stock: (1) For which
the level of direct human-caused
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mortality exceeds the potential
biological removal (PBR) level; (2)
which is declining and is likely to be
listed under the Endangered Species Act
(ESA) in the foreseeable future; or (3)
which is listed as a threatened or
endangered species under the ESA or as
a depleted species under the MMPA.
The immediate goal of a take reduction
plan (TRP) is to reduce, within 6
months of its implementation, the
mortality and serious injury of strategic
stocks incidentally taken in the course
of commercial fishing operations to
below the PBR levels established for
such stocks. The long-term goal of the
plan is to reduce, within 5 years of its
implementation, the incidental
mortality and serious injury of strategic
marine mammals taken in the course of
commercial fishing operations to
insignificant levels approaching a zero
mortality and serious injury rate.

NMPFS established the Atlantic Large
Whale Take Reduction Team (Team or
ALWTRT) on August 6, 1996 (61 FR
40819) to prepare a draft Atlantic Large
Whale Take Reduction Plan to reduce
takes of humpback, fin and right whales,
which are listed as endangered species
under the ESA (and are thus considered
strategic stocks under the MMPA) by
commercial fisheries. Although minke
whales are not considered strategic at
this time, the Team was also asked to
consider measures that would reduce
takes of minke whales. The Team
prepared a report and submitted it to
NMFS; a more complete discussion of
the Team Report and associated
recommendations is provided below.

The New England Multispecies sink
gillnet fishery is a Category | fishery that
has an historical incidental bycatch of
humpback, minke, and possibly fin
whales. This gear type has been
documented to take right whales in
Canadian waters. Additionally,
entanglements of right whales in
unspecified gillnets have been recorded
historically for U.S. waters, although
U.S. sink gillnets have not been
conclusively identified as having taken
right whales. The Gulf of Maine/U.S.
mid-Atlantic lobster trap/pot fishery is a
Category | fishery that has an historical
incidental bycatch of right, humpback,
fin and minke whales. The mid-Atlantic
coastal gillnet fisheries are considered a
Category Il fisheries complex that has an
historical incidental bycatch of
humpback whales. The Southeastern
U.S. Atlantic drift gillnet fishery for
sharks is a Category Il fishery that is
believed to be responsible for bycatch of
at least one right whale. These fisheries
are therefore addressed in this proposed
Atlantic Large Whale Take Reduction
Plan (ALWTRP or Plan). The pelagic

drift gillnet fishery has recorded takes of
large whales, but those interactions are
not being addressed in this Plan, since

it will be addressed in the Atlantic
Offshore Cetacean Take Reduction Plan,
which is being developed.

In addition, the Team Report
identified several other fisheries
operating on the U.S. Atlantic Coast
which either use gear similar in
construction to gear used by the
fisheries covered by this proposed plan,
and may therefore represent similar
entanglement threat, or which may have
documented serious injury or mortality
entanglements of right, humpback, fin
and/or minke whales. These fisheries
include the tuna hand line/hook-and-
line fishery, groundfish (bottom)
longline/hook-and-line fishery, surface
gillnet fishery for small pelagic fishes,
pot fisheries other than lobster pot,
finfish staked trap fisheries, and weir/
stop seine fisheries. Currently, these
fisheries are either classified as Category
I or are unclassified. NMFS is
considering the appropriateness of these
classifications and may impose gear-
marking requirements and/or
restrictions on some or all of these other
fisheries in the final plan. NMFS
specifically invites comments on
whether these other fisheries utilize the
same or similar gear as the fisheries
considered in this plan, whether the
gear is fished in a manner which causes
or has the potential to cause serious
injury or mortality to marine mammals,
whether efficient administration,
effective enforcement or similar
considerations warrant uniform
regulations for similar gear types, and
whether the gear-marking requirements
and/or other restrictions should apply to
all fisheries using similar gear.

The Team was tasked with developing
a draft plan for reducing mortality and
serious injury to strategic large whale
stocks, and minke whales if time
permitted, in the specified fisheries. The
Team included representatives of
NMES, the Marine Mammal
Commission, Maine Department of
Marine Resources, Massachusetts
Division of Marine Fisheries, Rhode
Island Division of Fish and Wildlife,
Maryland Department of Natural
Resources, Virginia Marine Resources
Commission, North Carolina Division of
Marine Fisheries, Georgia Department of
Natural Resources, Florida Department
of Environmental Protection, New
England Fishery Management Council,
Mid-Atlantic Fishery Management
Council, environmental organizations,
academic and scientific organizations,
and participants in the fisheries
considered in this plan. In selecting
these team members, NMFS sought an

equitable balance among representatives
of resource user and non-user interests.

The team met six times between
September 1996 and January 1997 and
submitted a report to NMFS on February
5, 1997 (Although the report was
entitled ““Draft Large Whale Take
Reduction Plan’, consensus was not
reached. Consequently, it is referred to
as the “ALWTRT Report” or “Team
Report”). While consensus was not
reached, the Team provided a
significant and useful framework for
NMFS to develop this proposed
ALWTRP and the associated
implementing regulations. The report
submitted by the Team includes: (1) A
review of the current information on the
status of the affected strategic marine
mammal stocks; (2) descriptions of the
New England multispecies sink gillnet
fishery, the mid-Atlantic coastal gillnet
fisheries, the Gulf of Maine and U.S.
mid-Atlantic lobster trap/pot fisheries,
and the Southeastern U.S. Atlantic drift
gillnet fishery for sharks; (3) comments
on potential measures to reduce the
bycatch of large whales; and (4) other
comments regarding research needs for
implementation of the plan.

NMFS evaluated the Team Report and
subsequent comments submitted by
team members in developing this
proposed ALWTRP. NMFS considered
possible take reduction measures in
terms of their potential effectiveness
toward reaching both the 6-month and
the 5-year goals. This ALWTRP includes
specific take reduction goals as well as
means to monitor progress toward those
goals.

Take Reduction Goals

Most of the measures in this proposed
plan focus on ways to reduce the risk of
serious injury and mortality to right
whales, both because the right whale’s
population status is more critical than
that of either humpback or fin whales,
and because right whales are the only
endangered large whale in U.S. Atlantic
waters for which PBR is known to be
exceeded. The proposed measures are
also expected to reduce the risk of
serious injury and mortality to
humpback and fin whales due to
entanglement, and may reduce the same
risks for minke whales. There is overlap
in several areas where fishing occurs
and where right, humpback, fin and
minke whales are also known to occur,
although concurrent use of these areas
by all species does not occur during
much of the year. Therefore, certain
measures directed at reducing right
whale entanglements (such as required
gear modifications) are proposed to be
expanded to year-round coverage
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beginning in 1998 to be effective for all
species considered by the Plan.

Some entanglements of large whales
were observed by the NMFS sea
sampling program; however, most
records come from reports from various
sources such as small vessel operators.
Limitations of the available
entanglement data include: (1) Not all
observed events are reported; (2) most
reports are opportunistic rather than
from systematic data collection;
consequently, conclusions cannot be
made regarding actual entanglement
levels; (3) identifying gear type or the
fishery involved is often problematic;
and (4) identifying the location where
the entanglement first occurred is often
difficult since the first observation
usually occurs after the animal has left
the original location.

Right Whales

Based on data from 1991 through
1995, U.S. fishing gear is estimated to be
responsible for approximately 35
percent (6 events) of known human-
caused serious injury and mortality to
right whales, while Canadian fisheries
are estimated to be responsible for 18
percent (3 events); the remaining 47
percent (8 events) is attributed to ship
strikes. The MMPA requires that TRPs
include measures to reduce takes of
strategic marine mammals incidental to
U.S. commercial fisheries to below PBR
levels.

NMFS estimates that a minimum of
1.2 right whales from the western North
Atlantic stock are seriously injured or
killed annually by entanglement in U.S.
fishing gear. Of those entangled whales,
lobster gear is estimated to have
entangled an annual average of 0.4
whales over the last 5 years. The
Southeastern U.S. drift gillnet fishery
for sharks is assumed to have entangled
an annual average of 0.2 whales over the
same period. Whales entangled in
unidentified gillnet gear have been
observed. The pelagic drift gillnet
fishery is estimated to be responsible for
0.4 fishery-induced mortalities and
serious injuries of right whales
annually. The remaining known
entanglements are from unknown
fisheries. With the exception of the
swordfish driftnet take, which was
documented by the NMFS observer
program, these entanglement rates are
considered minimum estimates based
on known events. Unobserved
entanglements are known to occur,
based on observed scarred animals.
These entanglements may be
unobserved because less serious
entanglements may be brief in duration,
mortality may be rapid, or the
entanglement may occur in an area

where there is little sighting effort (and,
consequently, lower chances of
observation and reporting). NMFS is
unable to estimate the number of these
unobserved events.

NMFS has determined that to meet
the 6-month goal set by the MMPA to
reduce takes by commercial fisheries to
below the PBR level of 0.4 for this stock,
the probability of entanglement of right
whales by all U.S. Atlantic fisheries
must be reduced by more than 67%
(from 1.2 to less than 0.4). Reduction of
takes in the pelagic drift gillnet fishery
will be considered in the Atlantic
Offshore Cetacean Take Reduction Plan
(AOCTRP). A draft AOCTRP was
submitted to NMFS on November 25,
1996, and publication of the proposed
plan in the Federal Register is expected
in the near future.

NMPFS estimates annual serious injury
and mortality rates based on a 5-year
period. Expected rates of entanglement
during any 6-month period may vary
from the 5-year annual average. This
variation may be most pronounced
where the sample size is particularly
small, as is the case with right whale
entanglements. Consequently, it will be
difficult to establish whether the goal of
reducing incidental takes of right
whales to below the PBR level is
achieved within 6 months of the plan is
implemented. Since the PBR level for
right whales is 0.4, if more than two
serious injuries or mortalities incidental
to commercial fishing operations occur
within 5 years after the plan is
promulgated, then the PBR goal will not
have been achieved.

Progress toward the 5-year goal may
be more feasible to monitor than that
toward the 6-month goal. However,
defining the 5-year goal is somewhat
more difficult, since at this time, NMFS
has not issued a final quantitative
definition for ZMRG. NMFS expects to
address the regulatory definition of
ZMRG in the near future. However,
more than one incident of serious injury
or mortality in the fisheries covered
under the ALWTRP (which does not
include all fisheries) during the first 3
years after the plan is implemented
would be a strong indicator that the
plan was not achieving its goals. Right
whale entanglement rates are proposed
to be monitored as described below.

Humpback Whales

NMFS has determined that a
reduction in take for the western North
Atlantic stock of humpback whales is
not required to meet the 6-month goal,
because the estimated annual serious
injury and mortality level due to
entanglement (in the four fisheries
groups covered in this plan) for this

stock (3.4 minimum annual average for
1991-1995) is below the stock’s PBR
level of 9.7.

As with right whales, a quantitative
goal to achieve the 5-year goal of ZMRG
for humpback whales cannot be
prescribed until ZMRG has been defined
in terms other than ““insignificant levels
approaching a zero mortality rate.” If
entanglement rates are observed to be
reduced, progress toward ZMRG would
be assumed, but could not be assessed
more accurately until ZMRG is defined
more precisely. The humpback whale
entanglement rate is proposed to be
monitored as described below.

Fin Whales

Although serious injury and mortality
due to entanglement has been
documented for this stock of fin whales
over the 1991-1995 period, none of
those events can be conclusively
attributed to any of the four fisheries
groups covered in this plan, and the
estimated total take due to entanglement
is below PBR for this stock. Therefore,
NMFS has determined that a reduction
in take for the western North Atlantic
stock of fin whales is not required for
these fisheries to meet the 6-month goal.
However, entanglement of fin whales in
lobster pot gear and gillnet gear has
been documented historically, and some
reduction in take may be necessary to
achieve the ZMRG. As with right and
humpback whales, a quantitative goal to
achieve the 5-year goal of ZMRG for fin
whales cannot be established with
numerical precision at this time.
However, measures implemented to
reduce the entanglement rate of right
and humpback whales would also be
expected to reduce the entanglement
rate for fin whales, facilitating progress
of that stock toward ZMRG. Fin whale
entanglement rate are to be monitored,
as feasible, although it should be noted
that known entanglements are rare, and
it may be difficult to determine whether
there has been a reduction.
Additionally, the number of entangled
fin whale sightings is likely to be
negatively biased because carcasses
usually sink immediately and are
therefore less likely to be observed.

Minke Whales

Although minke whales are not
considered strategic at this time
(human-caused mortality and serious
injury are not known to exceed the PBR
level of 21 for this stock, and this
species is not listed as threatened or
endangered under the ESA or as
depleted under the MMPA), serious
injuries and mortalities incidental to at
least two of the fisheries groups covered
in this proposed plan are known to
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occur. Therefore, the Team was asked to
consider measures that would reduce
takes of minke whales in these fisheries.
In light of the strict time frame available
to develop a TRP, the Team did not
have time to consider specific needs or
measures to reduce entanglements of
minke whales. However, measures
implemented to reduce the
entanglement rate of right and
humpback whales may reduce the
entanglement rate for minke whales,
facilitating progress of that stock toward
ZMRG. The minke whale entanglement
rate is proposed to be monitored, to the
extent feasible. If entanglement rates are
observed to be reduced, progress toward
ZMRG would be assumed, but could not
be assessed more accurately until ZMRG
is defined more precisely. As with fin
whales, minke entanglement levels are
likely to be underestimated because
carcasses are likely to sink immediately.

Monitoring Strategies

The following strategies for
monitoring progress in take reduction
were outlined in the Team Report: (1)
Collect adequate photographic data to
evaluate the incidence of new
entanglement scarring and assess
presumed mortality levels; (2) expand
field survey efforts for a minimum of six
years after implementation of gear
modifications, to assess population
abundance and distribution; and (3)
evaluate effectiveness of gear
modifications on future entanglement
events. The success of the take
reduction measures that are
implemented will be evaluated at future
Team meetings, with subsequent
comments and recommendations
forwarded to NMFS.

NMFS will continue to monitor
entanglements of all large whale
species. Assessment of the success in
bycatch reduction measures will be
based on reports from the NMFS
observer program, examination of
stranded whales, abundance and
distribution surveys, fishermen’s reports
and opportunistic reports of
entanglement events. NMFS is
considering expanding field survey
efforts to assess population abundance
and distribution. The effectiveness of
implemented take reduction measures
may be most apparent through
monitoring the entanglement rate for
humpback whales, since this species
has the highest known entanglement
rate of the large whales on the U.S.
Atlantic coast. A decrease in
entanglements of humpback whales will
be taken as supportive evidence that the
risk of entangling right, fin and minke
whales has been reduced.

It should be emphasized that not all
whale entanglements result in serious
injury or mortality. Levels of
entanglement-related scarification in the
right whale population have been
analyzed (Kraus, 1990). Monitoring of
scarification and comparison of historic
levels in the population, as noted in the
Team Report, may help provide a basis
for determining whether the various
take reduction measures in the final
plan are effective in decreasing levels of
interaction between whales and fishing
gear. This must be considered together
with determining the effectiveness of
gear modifications (which may leave
scars on whales, but not result in
serious injuries and mortalities) in
decreasing the severity of entanglement-
related injuries. The level of non-serious
injuries resulting from entanglements
will provide further indication of
whether the 6-month and 5-year goals of
the ALWTRP are being achieved.

Monitoring fishing effort levels in
conjunction with assessment of gear
effectiveness may provide another
indicator of entanglement rates. This
will be considered when the Team
periodically convenes to evaluate the
success of the ALWTRP. If fishing effort
is reduced, entanglement risk may also
decline, although a linear relationship
cannot be assumed. Rather,
entanglement risk may decrease by an
unknown percentage depending on the
degree of overlap between historical
fishing effort and whale distribution.

Some marking of lobster pots, gillnets
and associated surface gear (e.g., buoys,
high-fliers, or flags) is currently required
or being considered under Federal or
state fishery management plans for the
four groups of fisheries covered by this
plan. However, most lines and nets in
the water column remain unmarked.
Most sightings of entangled whales
involve gear which cannot be
conclusively tracked to a particular
fishery or area, due to the fact that only
a fragment of line or net is present.

Several entanglement records
indicates that whales are capable of
dragging gear great distances. In one
known instance, a right whale that
became entangled in a lobster pot trawl
in the Bay of Fundy dragged fragments
of the trawl to Cape Cod, Massachusetts,
where the whale was struck by a vessel
and washed up on the beach. Due to
these factors and the low per-gear
interaction rate, NMFS believes that the
traditional observer program will not be
effective in detecting or monitoring
large whale entanglements in most
fisheries.

To increase the value of information
from future entanglement events, NMFS
is proposing gear marking requirements

to monitor the effectiveness of this plan
and to determine whether
entanglements are occurring in gear
which has been damaged or displaced
by storms or user-group conflicts. NMFS
seeks to implement this requirement in
as simple a manner as possible as
described in the gear modifications
section below.

Take Reduction Strategies

The primary measures for take
reduction discussed in the Team Report
include modifications to fishing gear
and practices, area restrictions,
reduction of inactive fishing gear as
marine debris, and improved
disentanglement efforts. Supplementary
initiatives for take reduction contained
in the Team Report include fisher
education and outreach, better
monitoring of the distribution of whale
stocks and entanglements, joint
initiatives with Canada to reduce whale
bycatch in commercial fisheries, and
exploration of market incentives to
reduce large whale bycatch in these
fisheries. In this action, NMFS is
proposing strategies that seem best
suited to follow the intent of the Team
and to achieve the goals set forth by the
MMPA. NMFS expects that, if
implemented, these measures, taken
together, would have a significant effect
in reducing the risk of entanglement of
large whales in the fisheries considered
in this plan to levels that meet both the
6-month and 5-year goals.

Whales are extremely mobile and
entanglements have occurred outside
the bounds of known high risk areas. It
is, therefore, not possible to identify all
areas of risk. It is likewise difficult to
determine if the measures proposed in
this plan will be sufficient to reduce
entanglements that result in serious
injury and mortality to below PBR
levels, and eventually to the ZMRG, or
to maintain take rates below those
levels. Further restrictions will be
applied if these measures are not
successful.

It is not possible to conclusively
quantify the decrease in risk of
entanglement that will result from the
proposed measures in this ALWTRP.
The Team was presented with the best
available data on large whale
distribution and abundance patterns in
the Atlantic, as well as similar
information on fisheries effort and
distribution. These data were analyzed
and compared to determine areas and
times that represent “high risk’’ to
whales based on high probability of
whale occurrence and/or high fishing
effort. This analysis was used by the
Team to provide comments to NMFS
regarding locations and times for area
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closures or gear restrictions. For an
analysis of the level of entanglement
risk from the Northeast sink gillnet
fishery for all areas, which was done by
overlaying right and humpback whale
densities on fishing effort for different
times of the year and assigning low,
medium or high risk, see the appendix
11 and other materials in the ALWTRT
Report. Whale densities during certain
months in some areas are such that the
Team believed it was important to
prevent future expansion of fishery
effort until effective gear modifications
have been developed and demonstrated.
In other areas periodic increased whale
densities combined with certain levels
of fishing effort may create anomalous
high risk periods.

The proposed requirements would
govern fishing by all vessels in New
England multispecies sink gillnet
fisheries, the mid-Atlantic coastal
gillnet fisheries, the Gulf of Maine/U.S.
mid-Atlantic lobster trap/pot fishery
and the Southeastern U.S. Atlantic drift
gillnet fishery for sharks. As stated
earlier, there are additional trap/pot,
gillnet or other gear that may have the
potential to entangle whales. These are
primarily Category Il fisheries which
will be evaluated during the 1998 List
of Fisheries process for potential
interaction levels with large whales and
possible elevation to Category | or Il.
Although these fisheries are not
included in take reduction or gear
marking measures under this proposed
rule, the final rule may include such
measures.

Research Initiatives and Monitoring
Strategies

The Team recommended initiation of
a gear research and development
program to design and implement
fishing techniques and technologies that
will reduce the entanglement rate and/
or severity of injuries and mortalities of
large whales. The Team recommended
that NMFS work with industry and gear
specialists to develop criteria for: (1)
Certifying individuals and institutions
as qualified to design and evaluate
modifications for use consistent with
requirements of the ALWTRP and other
TRPs; and (2) evaluating gear
effectiveness toward reducing marine
mammal entanglements.

The Team Report identified several
initial gear modifications for
investigation. These are the
development of: (1) Tag lines
(lightweight line that poses no risk to
whales, but would hold a buoy at the
surface and allow retrieval of a
functional buoy line); (2) biodegradable
or a weak link at the bottom of the buoy
line; (3) improvement of a weak link at

the top of the buoy line; (4) smooth or
non-snagging gillnet head rope; (5)
biodegradable gear and gear
components; (6) using weights to sink
floating pot trawl groundline,
development of other functional
equivalents of sinking groundline, or
requiring sinking groundline; and (7)
““noisy’’ gear, or gear more easily
detected by whales. Also identified in
the Team Report as areas for further
investigation are the evaluation of the
breaking strengths of weak links and the
performance of weak links in gillnets
both between and within net panels.
The Team Report further comments that
successful gear modifications be
considered for future incorporation into
the plan as implementation measures.

NMFS is forming a gear review and
technical advisory group to work with
industry and gear technology specialists
to develop gear and fishing practices to
reduce the number and impact of large
whale entanglements. NMFS recognizes
that the current low rate of observed
entanglement and other difficulties in
evaluating gear makes it difficult or
impossible to demonstrate conclusively
that any gear modification would reduce
entanglement or serious injury and
mortality resulting from entanglement.
Nonetheless, NMFS has included
certain gear modifications in this
proposed rule although these measures
have not yet been evaluated by the
NMFS gear review and technical
advisory group. NMFS believes that
these modifications will reduce the risk
of entanglement, but seeks further
review of these measures.

It is anticipated that the NMFS gear
review group will conduct an initial
review of the proposed gear
modifications prior to publication of the
final rule implementing this plan.
NMFS proposes to immediately
implement the most stringent
restrictions in areas and times when
right whale concentrations are highest.
This strategy was initiated in
regulations implementing Framework
Adjustment 23 to the Northeast
Multispecies Fishery Management Plan
and emergency regulations for the
lobster fishery under the MMPA. The
proposed rule incorporates these
restrictions and phases in additional
restrictions.

Through gear marking requirements,
NMFS hopes to obtain more useful data
regarding when and where
entanglements occur, as well as in
which parts of the gear they are most
likely to occur. This measure will not
reduce bycatch, but is expected to
facilitate in monitoring entanglement
rates and assist in designing future

bycatch reduction measures to achieve
ZMRG.

NMFS seeks to implement the gear
marking requirement in as simple a
manner as possible. A system entailing
color-coded marks is proposed. The
marking would include three color
schemes, one color representing the gear
type corresponding to one of the
fisheries in this plan, and the second
mark consisting of two colors indicating
the region in which the gear is being
fished. Regions would include Cape Cod
Bay critical habitat, Great South
Channel critical habitat, the Stellwagen
Bank/Jeffreys Ledge area, other
Northeast waters, Mid-Atlantic coastal
waters, and Southeast waters. Gear
marking must be accomplished so that
the result is a smooth line with no snags
which could catch in a whale’s baleen.

Marking of buoy lines (within 2 feet
of the buoy and approximately midway
in the water column) would be required
by January 1, 1998, and marking of nets
(at both ends of each net in a string of
gillnets and every 100 feet in panels >
300 feet) and lobster pot trawl
groundlines (approximately midway
between each pot) would be required by
January 1, 1999. NMFS solicits
comments on these proposed gear
marking measures and alternative
suggestions. In addition, NMFS also
requests comments on whether gear-
marking should be required for the other
fisheries discussed above which utilize
similar gear.

Primary Take Reduction Initiatives

Fishing Method / Gear Modifications
and Area Restrictions by Fishery and
Area

All Fisheries:

Documented whale behavior and
information from actual entanglement
records suggest that both vertical (e.g.,
buoy lines) and horizontal (e.g., gillnets
or lobster pot trawl groundlines)
components of fishing gear represent
entanglement risks. For example, of the
9 records of right whale entanglements
in gear identified as lobster gear since
1970, 4 apparently involved only the
buoy line, 2 probably involved only
groundline, and 3 involved line that was
from an unknown part of the gear.
Modifications to the current practices of
rigging buoy lines are proposed to
reduce the number of vertical lines and
to ensure that pot trawls are not rigged
with more than two vertical lines.
Although the level of risk reduction
cannot be quantified because the current
number of vertical lines is unknown,
implementation of these measures will
likely directly reduce the entanglement
risk presented by vertical buoy lines.
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Sinking Buoy Line Requirement
(except for driftnet gear): Buoy lines are
typically constructed of a section of
sinking line near the surface which is
spliced or knotted to a longer section of
floating line that is attached to the
anchor of a gillnet or the first pot of a
lobster pot trawl. Sinking line is
preferred near the surface to decrease
the chance that the line will be severed
by propellers of vessels passing through
an area. The attached floating line is less
expensive than sinking line and has
several additional benefits. Using
floating line near the bottom can
prevent the line from wrapping around
gear or rocks on the bottom and chafing
as the gear is moved by currents in the
area. The length of buoy line used can
depend on water depth and tidal
influence. In some areas the buoy line
may be longer than twice the water
depth, and the tautness of the line is
influenced by the tidal cycle and other
currents. Therefore, the line may be
slack during part of the current cycles
in certain areas.

Slack floating line appears to
represent a greater risk of entanglement
than taut line, particularly if the line is
laying at or near the surface. Right
whales may be particularly susceptible
to entanglement in lines laying at or
near the surface because of the feeding
behavior known as “‘skim feeding”
during which whales move slowly
forward through a patch of zooplankton,
keeping the mouth slightly ajar for
hours at a time. Right and humpback
whales are also known to feed at depth;
however, the behavior when feeding
near the bottom or in the water column
is poorly understood.

NMFS proposes to require sinking
buoy lines or modified sinking buoy
lines, by January 1, 1998, in all lobster
pot gear and gillnet gear used by
anchored gillnet fisheries covered by
this plan be required by January 1, 1998.
In order to accommodate regional
differences in the practice of rigging
buoy lines due to oceanographic
conditions, NMFS proposes to allow
fishers to use a section of floating line
near the bottom of buoy lines in some
areas. The Team discussed using 10
fathoms (18.3 m) for this bottom floating
section in some areas such as the Great
South Channel. Several TRT members
mentioned that allowing this amount of
floating line in the buoy line in portions
of Stellwagen Bank and even the Great
South Channel would represent very
little reduction in risk, since the water
is not much deeper than 10 fathoms
(18.3 m) in certain parts of those
regions. Because requiring one length,
even for one area such as the Great
South Channel right whale critical

habitat, is problematic, NMFS is
proposing that the floating line at the
bottom of a modified sinking buoy line
be no longer than 10% of the depth of
the water. NMFS is requesting
comments on whether 10 fathoms, 1
fathom, or other lengths is more
appropriate or whether a different
percentage of the water column depth
should be specified as the minimum
length.

Breakaway Buoy or Weak Buoy Line
Requirement (except for driftnet gear):
NMFS proposes that by January 1, 1998,
all buoy lines in lobster pot gear and
anchored gillnet gear considered in this
plan be equipped with a breakaway
buoy at the top of the buoy line, or that
traditional buoy lines be replaced with
a weak buoy line. The breakaway buoy
or weak buoy line would be designed to
break in a whale entanglement situation.
Based on comments by the Team, NMFS
is considering requiring a maximum
breaking strength of 150, 300 and 500
Ibs (68 kg, 136 kg, and 227 kg,
respectively). NMFS is proposing a 150
Ib (68 kg) breaking strength, which is
the initial value recommended by the
Commonwealth of Massachusetts
Endangered Whale Working Group and
which was also discussed by the Team.
Comments are requested on the
appropriateness and practicality of these
and other possible breaking strengths.

The purpose of this requirement is to
reduce the serious injury and mortality
associated with an entanglement in the
buoy line of fixed gear. The goal of a
breakaway buoy is to ensure that the
buoy itself does not contribute to the
entanglement problem. A line without a
buoy or knot at the bitter end is
expected to pass more easily through
the baleen of a whale and to slip more
easily past an appendage. A line which
does not get hung up on the baleen or
on an appendage because there are no
knots or buoys is believed to be less
likely to initiate thrashing behavior. It is
believed that once a whale starts to
thrash, line can be wrapped around
appendages and/or begin to cut into
tissue. The breakaway buoy is intended
to prevent the entanglement from
progressing to that stage. While this
modification may not reduce the
incidence of entanglement, breakaway
buoys might be expected to at least
reduce the severity of an entanglement.

The intent of a weak buoy line is that
it would snap if a whale entangled in it
but would be strong enough to haul up
a heavier, traditional buoy line that
would in turn be used to haul up the
fishing gear. This measure may be the
most effective gear modification of any
discussed by the Team for reducing the
serious injury and mortality rate from

entanglement. As mentioned above,
buoy line appears to have been the part
of the gear responsible for at least 4 of
the 9 known right whale entanglements
in lobster pot gear. Right and humpback
whales have also been sighted entangled
in buoy lines of sink gillnet gear. If a
brittle buoy line could be designed to
break every time it was encountered by
a whale, this modification could reduce
and possibly eliminate the risk that
entanglement would occur or at least
ensure that entanglement in a buoy line
would result in serious injury or
mortality. NMFS assumes that use of
such a brittle buoy line may not be
practicable, but that a weak line can be
developed that will break at least half of
the time.

Since a breakaway buoy is not
expected to reduce the possibility of
injury once a whale gets wrapped in
line, the weak buoy line may represent
a greater conservation gain than would
be achieved through the breakaway
buoy. However, the development of a
weak buoy line is not as far along as the
development of a breakaway buoy. In
addition, the cost of developing and
implementing a weak buoy line system
may be substantially greater than a
breakaway buoy system. NMFS
proposes to require the use of
breakaway buoys in 1998, but weak
buoy lines are encouraged to be used as
an alternative. Comments are requested
on approaches to phasing in this
requirement.

Gear inspection requirement: This
proposed rule includes a requirement
that all gear used by the four specified
fisheries be hauled at least once every
30 days for inspection. This provision
was discussed by the ALWTRT for
certain gear types to encourage fishers
not to “‘store” gear at sea.

Closures: In addition to gear
modifications, the Team discussed the
use of time/area closures for sink gillnet
and lobster pot gear in areas of high use
by right whales until fishing gear has
been developed that poses minimal risk
of serious injury or mortality from
entanglement. Only gear demonstrated
to pose minimal risk to whales will be
allowed in the restricted area.

Contingency Measures: Closure or
other restrictions in the event of an
entanglement in modified gear: As
noted above, NMFS is aware that it will
be difficult to determine with surety
that required gear modifications will
reduce the rate of serious injury and
mortality as expected. NMFS proposes
that if an injury or mortality of a right
whale occurs as the result of an
entanglement in modified gear, NMFS
will assess the circumstances, including
the level of injury, and determine if
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there is indication that the modification
is not sufficient to reduce the rate of
serious injury or mortality to right
whales. If such a serious injury or
mortality is attributable to modified gear
in a critical habitat area, NMFS would
close the critical habitat area during the
restricted period. If such a serious injury
or mortality is attributable to modified
gear in another restricted area, NMFS
could close the area or impose
additional restrictions to ensure the
protection of right whales.

If the entanglement involved only the
non-serious injury of a right whale, or
involved another large whale species,
NMFS would again investigate and
determine whether the interaction was
attributable to modified gear. If the
entanglement was attributable to
modified gear, NMFS could impose
additional gear modifications or
alternative fishing practices, or close the
area through a publication in the
Federal Register.

This measure would enable NMFS to
take prompt action to protect
endangered whales if modified gear is
not sufficiently effective. NMFS will
examine each entanglement event on a
case by case basis to determine whether
the gear responsible is modified gear,
and whether the entanglement resulted
in serious injury or mortality.

Closures or other restrictions based on
unusual concentrations of right whales:
The measures in this rule are proposed
to be implemented in various areas
based on current knowledge of
migratory patterns of right whales. Right
whale movements are unpredictable,
however, and there are periods when
right whales occur in certain U.S. waters
at other than expected times of the year
and in areas other than right whale
critical habitat. Some of these times and
areas may have large amounts of fixed
gear in the water. The risk of
entanglement may be particularly high
in these unpredictable situations. For
example, all right whale entanglements
in U.S. lobster gear where the location
was known occurred either outside
critical habitat or outside the peak
season in critical habitat. As an added
measure to reduce the likelihood of
entanglement in the anomalous years
with unusual right whale distribution
patterns, the proposed regulations allow
NMFS to extend gear requirements or to
close a restricted area. Notification of
such action would be published in the
Federal Register. Under the proposed
rule, special area restrictions would be
considered if four or more right whales
are sighted in an area for two
consecutive weeks. Right whales would
be judged to have left the area if there
are no confirmed sightings for one week

or more. NMFS requests comments on
the criteria for determining
concentrations of right whales that may
require additional protection and
suggestions for alternative criteria.

Risk reduction through other MMPA
actions or fishery management plan
regulations: In addition to this proposed
rule, certain other measures that are
expected to decrease the risk of
entanglement of whales in sink gillnets
are either currently in effect or under
consideration, such as reductions in
allowable days at sea and seasonal or
year-round area closures to protect
groundfish. Additionally, area closures
for harbor porpoise conservation are in
effect for Massachusetts Bay, the Gulf of
Maine *““mid-coast”” and ‘“‘northeast”
areas, and southern New England. With
the exception of the harbor porpoise
closure in southern New England, all of
these closures coincide with times that
right whales are also present in the area,
further decreasing the likelihood of
entanglement. Effort reduction measures
under Framework Adjustment 20 to the
Northeast Multispecies Fishery
Management Plan are expected to
reduce total sink gillnet effort by 50 to
80 percent, which is expected to reduce
the risk of large whale entanglement
associated with this gear by some
fraction of the same amount.

NMFS further notes that the
Commonwealth of Massachusetts and
the New England Fishery Management
Council (NEFMC) are considering net
caps in the sink gillnet fishery for future
implementation to conserve groundfish.
These measures, if implemented, may
further reduce the risk of entanglement
of right whales in sink gillnet gear, but
are not a part of this plan.

Some level of lobster pot gear effort
reduction may occur under gear conflict
management measures such as those
implemented by the NEFMC in
Southern New England. Further, NMFS
is aware that the Atlantic States Marine
Fisheries Commission is currently
considering reducing effort in the
lobster fishery. Any effort reduction
measures implemented for the lobster
fishery are likely to reduce the risk of
entanglement of whales in that gear, but
are not a part of this plan.

Fishery-Specific Measures: The
following measures are proposed for the
four groups of fisheries covered in the
ALWTRP. The measures are intended to
decrease the risk of entangling large
whales in gillnets and lobster gear.
Although they did not reach consensus,
the Team provided NMFS with a
significant and useful framework for
developing proposed implementing
regulations. The gear modifications
proposed by NMFS generally reflect the

intent of the Team to reduce the risk of
entanglement without creating an undue
burden on the fishing industry. NMFS
also considered whether the
recommended measures would meet the
goals of the MMPA. Certain areas,
identified as high use areas by large
whales during certain times of the year,
were targeted for closures or a high level
of gear restrictions. The following area
closures and gear restrictions are
intended to be implemented beginning
in 1998 for the period specified, except
for measures proposed for the Southeast
drift gillnet fishery for sharks, which
would be implemented beginning in
November 1997.

American Lobster Trap/Pot Fisheries

In addition to the buoy line
requirements and contingency measures
described above for all fisheries, NMFS
proposes the following area-specific
measures for the lobster trap/pot
fisheries covered in this plan.

As discussed above, groundlines of
lobster pot trawls represent an
entanglement risk to whales, although
the degree of risk relative to other parts
of the gear is unknown. The lobster
industry uses either sinking or floating
groundline, depending on substrate
and/or gear densities. Floating line is
preferred in many areas to avoid
snagging on rocky bottom or on other
pots as well as to reduce chafing caused
by contact with pots and with the
bottom. The degree to which line floats
between pots is unknown. Because right
and humpback whales are known to use
the lower part of the water column for
feeding or other activities, even a
modest curve to the groundline could
still represent an entanglement threat,
especially where the length of
groundline between pots may be as long
as the depth of the water column. The
requirement of sinking groundline
would reduce the potential for a high
profile of the groundline and therefore
reduce the entanglement threat
represented by that part of the pot trawl.

NMFES proposes to require
modifications to lobster pot trawl
groundlines only in certain areas with
primarily sandy bottoms to minimize
the amount of snagging and/or severing
on rocky outcrops. Restricting sinking
lines to these areas would not be
expected to have a significant negative
impact on the effectiveness in reducing
whale entanglements involving
accidental encounters, since whales are
not likely to feed close to the bottom in
rocky areas. However, there may be
cases when whales, particularly
juveniles, are attracted to gear even
along rocky bottom, so some potential
for entanglement remains. The NMFS
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gear review and technical advisory
group is expected to consider
recommendations for alternatives to
sinking groundline.

Cape Cod Bay Critical Habitat Area:
Based on comments in the Team Report,
NMFS proposes to restrict fishing with
lobster pot gear in the Cape Cod Bay
critical habitat area, including both
Federal and Commonwealth waters,
from January 1 through May 15 of each
year. Only certain types of lobster pot
gear would be allowed during this
period of high use by right whales.
NMEFS proposes to prohibit the use of
single lobster pots or trawls of less than
4 pots during this time period. In
addition, trawls could not be rigged
with no more than 2 buoy lines. The
purpose of these requirements is to
reduce and/or prevent an increase in the
number of vertical lines in the water
that a whale might encounter. NMFS
also proposes to require that all
groundlines used in lobster pot trawls in
this area consist of sinking line.

Based on comments in the Team
Report, NMFS also proposes to restrict
fishing with lobster pot gear in the Cape
Cod Bay critical habitat area from May
16 through December 31. NMFS does
not propose to prohibit the use of single
pots from May 16 through December 31,
because the likely response to this
requirement may be for fishermen who
now use single pots in optimal lobster
habitat to add pots to their trawls rather
than to decrease the number of buoy
lines. Only one buoy line would be
allowed on trawls of less than 4 pots.
Otherwise, gear modifications proposed
for the May 16 through December period
are similar to those for the January 1
through May 15 period and would
include breakaway buoy or weak buoy
line, sinking buoy lines, and sinking
groundlines.

Great South Channel Critical Habitat
Area: Based on comments in the Team
Report, NMFS proposes to close all of
the Great South Channel critical habitat
area from April 1 to June 30 of each year
to lobster pot gear until the Assistant
Administrator determines that
alternative fishing practices or gear
modifications have been developed
which reduce the risk of serious injury
or mortality to whales to acceptable
levels. As noted above, if right whale
concentrations outside the usual ““high-
use” period warrant additional action,
the area may be closed, through a
publication in the Federal Register.

Although not allowing lobster pot
gear in the area west of the Loran C
13710 line from April 1 to June 30
appears inconsistent with what NMFS
proposes for sink gillnet gear in this
area, NMFS believes that lobster pot

gear poses a greater threat to right
whales than does sink gillnet gear in
this area. The offshore location
generally requires that gillnetters tend
their gear, whereas lobster pot gear in
this area is often not checked for
extended periods especially if there is
bad weather.

NMFS is proposing closure of the
Great South Channel critical habitat to
lobster pot gear during the high right
whale use period, but proposes gear
modifications in the Cape Cod Bay
critical habitat over the comparable
period. The rationale for this difference
is that there is a higher likelihood that
an entangled whale in Cape Cod Bay
will be sighted and reported, due to the
high level of vessel traffic and more
research efforts in that area. Potential
whale entanglements in Cape Cod Bay
are considered more likely to be
observed and reported to the
disentanglement network. In addition,
NMFS believes that disentanglement
efforts may be more effective in
reducing the potential for serious
injuries and mortalities in these
relatively shallow, nearshore waters
than in offshore waters. The Great South
Channel critical habitat is further
offshore and little whale watching or
survey effort exists there. The likelihood
of observing an entangled whale
offshore is lower, and offshore
disentanglement efforts are subject to
greater logistical impediments.

In addition, differences in
oceanographic conditions in the two
regions may make a particular gear
modification less effective in one area
relative to the other. For example, the
Great South Channel is much deeper
than Cape Cod Bay and exhibits much
stronger tides, requiring different fishing
practices. NMFS’ gear review and
technical advisory group will be asked
to consider oceanographic conditions in
the Great South Channel in making gear
recommendations that might be
effective and practicable in that area.

Although the Team Report contains
discussion regarding the closure of
Groundfish Management Area |, which
covers part of the Great South Channel
right whale critical habitat, to lobster
fishing during the high whale use
period, NMFS does not propose closing
the area to lobster pot fishing at this
time, as the frequency of right whale
sightings in this area (already closed to
gillnet gear for groundfish conservation
measures) is quite low and the fishing
effort minimal. Comments on this
decision are requested.

The Team Report provided comments
on the lobster pot fisheries in the Great
South Channel critical habitat area
outside of the known high right whale

use period. NMFS proposes to restrict
lobster fishing in the Great South
Channel right whale critical habitat area
from January 1 through March 31 and
July 1 through December 31 of each year
(beginning in 1998). Proposed
restrictions during this time period
include only sinking or modified
sinking buoy lines, and breakaway
buoys or weak buoy lines.

Stellwagen Bank/Jeffreys Ledge Area:
NMFS proposes to define the
Stellwagen Bank/Jeffreys Ledge (SB/JL)
area as the area delineated by the
following points: the shoreline at 43%2°
00’ N out to 70° W, then south along that
line to 42° N, then west along that line
to the Massachusetts shoreline at the
western end of Cape Cod Bay, excluding
right whale critical habitat. The Team
Report includes comments indicating a
different northern boundary (43°15’
rather than 43°30'). The northern and
eastern boundaries proposed here are
consistent with one of the groundfish
area closures in the Northeast
Multispecies Fishery Management Plan.

Based on the Team Report and
subsequent comments regarding this
area, NMFS proposes to restrict lobster
fishing in the SB/JL area from January
1 through December 31 of each year
(beginning in 1998). Proposed
restrictions during this time period
include sinking groundline, sinking or
modified sinking buoy lines, and
breakaway buoys or weak buoy lines.

Fishers should be aware that
humpback and/or right whales are
present in the SB/JL area most months
of the year. If the gear modifications are
not sufficient to reduce serious injury
and mortality to right and humpback
whales to achieve the 6-month PBR goal
or the 5-year ZMRG goal, additional
restrictions or closures of certain
portions of SB/JL may be necessary.

All Other Areas throughout the East
Coast Range of the American Lobster
Pot Fishery not Addressed by Previous
Measures: NMFS proposes to restrict
fishing with American lobster pot gear
from January 1 to December 31 in all
other U.S. state and Federal waters
north of 41° N latitude and from
December 1 to March 31 in all state and
Federal waters south of 41° N latitude.
Beginning January 1, 1998, NMFS
proposes to restrict these areas to allow
only lobster pot gear that has sinking
buoy lines or modified sinking buoy
lines. NMFS requests comments on the
possible exemption of waters landward
of barrier islands, such as those in New
Jersey and North Carolina, and other
shallow water areas where whales are
less likely to occur.
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New England Multispecies Sink Gillnet
Fishery

In addition to the buoy line
requirements and contingency measures
described above for all fisheries, NMFS
proposes the following area-specific
measures. Consistent with the
comments of the Team Report, NMFS
proposes a suite of modifications
specific to sink gillnets. The purpose of
these modifications is to maximize the
probability that a whale will be able to
break free of a sink gillnet. The
modifications include prohibiting
floating line everywhere except the
headrope (cork line) and the bottom-
most section of the buoy line, placing
weak links between the net panels on
the headrope and footrope (lead line) to
reduce amount of gear attached to whale
in case of entanglement, increasing
length of the lines which connect the
net to the anchor to maximize the
holding power of the anchors, and
limiting the thickness of headrope to
enhance the likelihood that it will part
when encountered by a whale. These
measures would be implemented
simultaneously because weak links are
not expected to function properly
without sufficient anchoring and scope
of the groundline/bridle, and using
more anchoring power without weak
links could result in increased rate of
drowning. Industry TRT members
indicated that some of these
modifications, such as an increased
bridle-to-anchor length and increased
anchoring power, are already in use to
minimize loss of gear to mobile gear.
NMFS solicits comments on the likely
effectiveness of this suite of gear
modifications and in particular on
minimal breaking strengths of weak
links which could be used while still
allowing fishermen to haul their gear. In
addition, NMFS also requests comments
on typical depth or height of gillnets
and whether that depth warrants the
requirement of weak links in the
footrope as well as the headrope.

Cape Cod Bay Critical Habitat Area:
The Team Report treated state and
Federal waters of right whale critical
habitat in Cape Cod Bay separately and
did not reach consensus on gillnet
restriction measures in the Federal
portion of these waters. The Team
Report discussed adopting for the state
waters of Cape Cod Bay critical habitat
the area and gear restrictions
implemented by the Commonwealth of
Massachusetts for this same area. NMFS
supports the regulations adopted by the
Commonwealth of Massachusetts for
protecting right whales from
entanglement in critical habitat within
Massachusetts state waters of Cape Cod

Bay. To provide consistent protection
for right whales throughout the critical
habitat area, NMFS proposes to treat
state and Federal waters as one unit in
Cape Cod Bay. NMFS intends to work
closely with the Commonwealth of
Massachusetts as the State regulations,
which were implemented under
emergency authority, are reviewed and
modified through regular rulemaking
procedures. NMFS will review State
regulations in the context of this take
reduction plan and its inherent goals.

Based on comments in the Team
Report, NMFS proposes that the entire
right whale critical habitat in Cape Cod
Bay be closed to sink gillnet gear from
January 1 through May 15 of each year,
until the Assistant Administrator
determines that alternative fishing
practices or gear modifications which
significantly reduce the risk of serious
injury or mortality to whales have been
developed. As noted above, if whale
concentrations outside the usual “high-
use” period warrant additional action,
the area may be closed for additional
periods, through a publication in the
Federal Register.

To provide additional protection for
all large whales, NMFS proposes to
restrict sink gillnet fishing in the entire
Cape Cod Bay critical habitat area from
May 16 through December 31 of each
year to allow only sink gillnet gear that
has been modified as described above.

Great South Channel Critical Habitat
Area: Based on comments in the Team
Report, NMFS proposes to close the
portion of right whale critical habitat
east of Loran C line 13710/43940
(Northwest Boundary) and 13710/43650
(Southwest Boundary) from April 1
through June 30 to sink gillnet gear until
the Assistant Administrator determines
that alternative fishing practices or gear
modifications have been developed
which reduce the risk of serious injury
or mortality to whales to acceptable
levels. As discussed above, if whale
concentrations outside the usual “*high-
use” period warrant additional action,
the area may be closed.

NMPFS recognizes that the Team
Report did not recommend a complete
closure of the entire Great South
Channel critical habitat area to sink
gillnets. In the narrow band west of the
Loran C points 13710/43940 and 13710/
43650, the Team considered the
likelihood of entanglement of right
whales remote. A recent NMFS analysis
indicates that only 3% of historical right
whale sightings occurred along that
western edge of critical habitat. Further,
this band is economically important to
the sink gillnet fishery.

Based on comments in the Team
Report, NMFS proposes to restrict sink

gillnet fishing in the portions of the
Great South Channel right whale critical
habitat area east of the Loran C 13710
line from January 1 to March 31 and
July 1 to December 31 of each year and
the portion of right whale critical
habitat west of Loran C 13710/43940
(Northwest Boundary) and 13710/43650
(Southwest Boundary) (the “sliver
area”’) from January 1 through December
31 of each year to allow only sink gillnet
gear that has been modified according to
the specifications described above.

Stellwagen Bank/Jeffreys Ledge: This
area is defined as for the lobster pot
fishery. Based on comments in the Team
Report, NMFS proposes year-round
restrictions in the SB/JL area to allow
only sink gillnet gear that has been
modified according to specifications
described above. Fishers should be
aware that humpback and/or right
whales are present in the SB/JL area
most months of the year and that if gear
modifications are not sufficient to
reduce serious injury and mortality to
right and humpback whales to levels
required under the MMPA, additional
restrictions or closures may be
necessary.

All Other Areas throughout the Range
of the Northeast Sink Gillnet Fishery not
Addressed by Previous Measures: NMFS
proposes to restrict fishing with sink
gillnet gear from January 1 to December
31in U.S. state and Federal waters east
of 72° 30" W (dividing line between
Northeast sink gillnet fishery and mid-
Atlantic coastal gillnet fishery) and
north of a line running due east from the
North Carolina/South Carolina border.
Beginning January 1, 1998, NMFS
proposes to restrict sink gillnet fishing
in this area to gear with sinking buoy
lines or modified sinking buoy lines,
and breakaway buoys or weak buoy
lines. Beginning in 1999, the full suite
of measures described above are
proposed to be required.

Since gillnet fisheries in Long Island
Sound (inside a line from Orient Point-
Plum Island-Fishers Island-Watch Hill),
and waters landward of the first bridge
embayments in Rhode Island and
southern Massachusetts are classified as
Category Il inshore gillnet fisheries
rather than as part of the Category |
northeast sink gillnet fishery, those
inshore fisheries would be exempt
under this proposed rule.

U.S. Mid-Atlantic Coastal Gillnet
Fisheries

All anchored gillnet fisheries: NMFS
proposes to restrict fishing with all
anchored gillnet gear from December 1
through March 31 in mid-Atlantic
waters from Shinnecock Inlet on the
southern Long Island, New York shore
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south to a line running due east from
the North Carolina-South Carolina
border. Mid-Atlantic gillnet fisheries
classified as Category Il inshore gillnet
fisheries are exempt from this proposed
rule. NMFS requests comments on the
possible exemption of waters landward
of barrier islands, such as those in New
Jersey and North Carolina, and other
shallow water areas where whales are
less likely to occur.

Beginning January 1, 1998, and in
addition to the buoy line requirements
and contingency measures described
above for all fisheries, NMFS proposes
to restrict sink gillnet fishing in this area
during the period from December 1
through March 31 to gear that has been
modified according to the suite of
measures outlined above for Northeast
sink gillnet gear.

Beginning in 1998, with respect to
mid-Atlantic coastal gillnet anchored
gear that is not sink gillnet gear, NMFS
proposes to require only the standard
requirements for sinking buoy lines or
modified sinking buoy lines, and
breakaway buoys or weak buoy lines
during the winter/spring period from
December 1 through March 31. Weak
links are not proposed for anchored
gillnets other than sink gillnets because
the weak link system is not designed for
nets fished on the surface or in the
upper %s of the water column.

Floating/drift gillnets: For the area
and time outlined above, NMFS
proposes to require all vessels using
driftnets to haul all such gear and stow
all such gear on the vessel before
returning to port.

Southeast U.S. Driftnet Fishery

Based on comments in the Team
Report, NMFS proposes that the area
from Sebastian Inlet, FL (27°51« N
latitude) to Savannah, GA (32° N
latitude) out to 80° W longitude, be
closed to driftnet fishing, except for
strikenetting, each year from November
15 to March 31. Strikenetting would be
permitted under certain conditions set
forth in the rule. Most of this area is
right whale critical habitat.

Also based on comments in the Team
Report, NMFS proposes to require
observer coverage for the use of driftnets
in the area from West Palm Beach
(26°46.5" N latitude) to Sebastian Inlet
(27°51' N latitude), from November 15
to March 31 of each year. Notifications
must be provided at least 48 hours prior
to the fishing trip so that arrangements
for an observer may be made. An
observer must be taken on a fishing trip
in this area if requested by NMFS.

Reduction of Inactive Fishing Gear as
Marine Debris. The Team Report
discusses measures that could be taken

to minimize the amount of fishing gear
that has been damaged and set adrift,
either by storms or user group conflicts,
as it is believed that some marine
mammal entanglements may involve
such gear. Specific measures in the
Team Report include: (1) Encourage
participants in all fisheries to avoid
discarding gear at sea; (2) encourage
vessel operators to retrieve and deposit
on shore any inactive gear encountered
(existing penalties that would
discourage this should be eliminated);
(3) require any commercial fishing
vessel that accidentally captures or
snags fixed gear in a trawl or by other
means or sets fixed gear adrift to retrieve
all such gear and deposit it on shore
(existing penalties that would
discourage this should be eliminated);
(4) require that such gear deposited on
shore which carries any identifying
markings be reported to the appropriate
authorities. A system for tracking such
gear should be established, allowing
owners to retrieve gear; (5) NMFS
should take appropriate measures for
reducing gear conflicts that can result in
gear set adrift (examples are
implementation of the Gear Conflict
Resolution for Offshore New England
and the use of Vessel Tracking Systems);
(6) require use of biodegradable,
corrodible, or other rapidly degrading
gear components where appropriate; (7)
establish dockside disposal/recycling
facilities at all ports used by commercial
fisheries; and (8) make use of existing
programs for recycling and disposing of
inactive gear.

NMFS agrees that the reduction of
‘““‘ghost’ gear may reduce the number of
entanglements of marine mammals in
fishing gear. NMFS intends to notify all
Atlantic fisheries permit holders of the
importance of bringing gear back to
shore to be discarded properly.
Additionally, NMFS proposes to review
regulations currently in place
concerning fishing gear or fishing
practices that may increase or decrease
marine “ghost” gear and to determine
what additional measures may be useful
in reducing the potential for whale
entanglement by this gear.

NMFS has not included a Vessel
Tracking System provision in this
proposed rule pending the outcome and
final disposition of this electronic
monitoring system within the
commercial fishing industry. NMFS
invites comments on this issue. This
system may encourage mobile gear
vessels to avoid towing through areas
where fixed gear is set and may
encourage vessels to pick up damaged
and inactive gear.

Disentanglement Efforts. When
entangled in most fishing gear, other

than extremely heavy or anchored gear,
whales may swim off with some or all
of the gear still trailing. Some whales
may eventually free themselves or
survive for substantial periods of time
while trailing gear, but the continued
survival of such animals may be
severely jeopardized by this gear.

In 1984, the Center for Coastal Studies
(CCS) in Provincetown, MA developed
an approach for disentangling free-
swimming large whales. This process
can be very dangerous, and CCS is
currently the only organization
authorized to attempt such
disentanglements on the U.S. Atlantic
coast. NMFS has contracted CCS to
perform this service in the Northeast
area by supporting current efforts and
the establishment of a regional
Disentanglement Network (Network).
Criteria for participation in the Network
have been established, and experienced
teams have been formed for New
England waters. Additionally, rapid
response capability has been developed
to allow deployment to remote coasts or
at sea. A relationship has been
established with the Canadian
Department of Fisheries and Oceans and
whale biologists operating in the Bay of
Fundy to respond to entanglement
events in Canadian waters of the Gulf of
Maine. Local teams have been identified
for other areas along the U.S. Atlantic
coast. These resources were developed
primarily for response to entangled right
whales.

The Team Report discussed the
following actions to improve and
expand the effort to disentangle large
whales along the east coast of the U.S.:
(1) Continue authorization and support
for the current Disentanglement
Network; (2) expand the Network to the
U.S. Mid-Atlantic region by training
identified response/support teams in
Virginia, North Carolina and the
Southeastern U.S. right whale critical
habitat regions, and by developing
protocols appropriate to each region; (3)
support education and training of
fishermen in identification, reporting
and disentangling large whales, where
appropriate, in all identified risk areas;
(4) increase monitoring of at-risk whales
in the region through opportunistic and
dedicated surveys; (5) request support
from the U.S. Coast Guard (USCQG) in the
SE Region similar to the level of support
committed in the NE region, to achieve
a coordinated effort; (6) seek support
and coordination with other agencies
with similar or overlapping
responsibilities; (7) ensure fishermen
are informed of requirements for
reporting and indemnification resulting
from the issuance of incidental take
permits, and explore further possible
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incentives for reporting entangled
whales; (8) allow the Network to
authorize individuals to stand by or
attach tracking equipment to entangled
gear; (9) consider all ways the 500-yard
approach regulation may affect right
whale protection; (10) consider
reimbursing vessel operators for real
expenses or loss of regulated fishing
days when standing by a whale
confirmed by an authorized group as
entangled; (11) work with appropriate
groups to ensure accurate, thorough and
standardized reporting of entanglements
and results in a central database; and
(12) develop an analytical approach for
future entanglement reports which
considers an increase in reporting due
to the actions referenced above, and
which counts successful
disentanglements in assessments of take
reduction.

NMPFS intends to continue its
authorization of and work to improve
the current Disentanglement Network.
NMPFS has been working cooperatively
with the Network and the USCG to
extend the disentanglement efforts into
mid-Atlantic and Southeastern waters.
Currently, NMFS provides funds only
for disentanglement in the Northeast.
Disentanglement efforts have already
been initiated outside New England
waters; for example, during the winter
of 1996, NMFS, USCG, the states of
Georgia and Florida, the New England
Aquarium and the Center for Coastal
Studies worked cooperatively to attempt
disentanglement and subsequent
tracking of a right whale off the east
coast of Florida. NMFS will work with
CCS to form local ““first response’ teams
which can respond to entanglements in
other areas and of other species prior to
(or in some cases in lieu of) dispatching
the CCS rapid response teams. Included
among improvements to the
Disentanglement Network will be a
strong educational component, to train
fishers to identify and report entangled
large whales. Such education will be
included during skippers workshops
planned under the “Education and
Outreach” portion of this ALWTRP.
Additional training specific to the
Disentanglement Network may also be
held separately, as needed. NMFS is
also funding and/or working
cooperatively with other groups to
expand the current survey effort to
better monitor at-risk areas. For
example, year-round aerial and vessel
surveys in the mid-Atlantic have
recently been funded. These surveys
will increase opportunities for sighting
entangled whales.

NMFS has been working
cooperatively with the USCG in the
Southeast U.S. as well as in the

northeast to provide protection to
whales. The USCG helps fund the
southeast and northeast Early Warning
Systems, which involve an aerial
monitoring program designed to help
avoid collisions between vessels and
right whales on their calving grounds.
The USCG also has been very helpful in
providing vessel support for
disentanglement efforts and carcass
recovery in the southeast. In order to
formalize this cooperative effort, NMFS
may enter into a Memorandum of
Understanding with the southeastern
USCG districts, as has been
accomplished with the First Coast
Guard District operating in the
northeast. NMFS is already cooperating
extensively with coastal state agencies
such as the Georgia Department of
Environmental Resources and the
Florida Department of Environmental
Protection in disentanglements and
other right whale recovery efforts.
NMFS will continue working
cooperatively with these state agencies,
and will seek to expand such efforts to
other state agencies involved with
endangered marine species issues.
Recently, the states of Maine and
Massachusetts have been working with
NMFS and the Disentanglement
Network to develop whale identification
materials and information on
disentanglement to be distributed to
vessels for use at sea.

NMFS understands that cooperation
by fishermen and others in reporting
entangled whales is essential for the
ultimate success of the ALWTRP.
Reporting entanglement events creates
the opportunity for the successful
disentanglement of a whale that is
entangled in fishing gear and is still
alive. Additionally, reports of entangled
whales, both dead or alive, improves the
information available for assessing the
success of this plan and developing
future measures.

Takes of marine mammals that are not
listed as endangered or threatened are
authorized under section 118 of the
MMPA for vessels that are registered in
the Marine Mammal Authorization
Program. However, takes of endangered
species can only be authorized under
certain conditions specified in section
101(a)(5)(e) of the MMPA and if an
incidental take statement is issued
under the Endangered Species Act
(ESA). Among other requirements,
NMFS must determine that the expected
level incidental serious injury or
mortality of a threatened or endangered
marine mammal resulting from
commercial fishing operations will have
a negligible impact on such stock. Until
these conditions have been met, NMFS
could not authorize takes of endangered

whales, even if a take occurs by a vessel
operating in compliance with the
ALWTRP. Currently, takes from the
western North Atlantic stocks of right,
humpback and fin whales are not
authorized.

Consequently, NMFS does not have
the authority to exempt fishers from
ESA provisions that prohibit taking
endangered whales. NMFS does,
however, exercise broad prosecutorial
discretion in deciding on a case by case
basis when to prosecute and what level
of penalty to seek. When exercising
such discretion, NMFS will consider
whether the taking was reported
promptly, and will regard timely
reporting as a mitigating factor when
determining the appropriate
enforcement response. This approach
balances NMFS’ statutory duty to
endorse provisions of the ESA with its
strong desire to minimize non-reporting
for fear of prosecution.

NMPFS has considered the potential
effects of the 500-yard interim final rule
on future disentanglement efforts, and
has incorporated into that rule an
exception to allow approaches to
investigate a right whale or injury or to
assist in disentanglement provided that
permission is received from NMFS
designee prior to the approach. In
addition, in order to facilitate greater
success of disentanglement events,
NMFS is considering other actions so
that vessels operating in the Northeast
Multispecies and American lobster
fisheries may assist in disentanglement
efforts. NMFS has no mechanism for
authorizing disbursement of funds for
reimbursing vessel operators for
expenses, but encourages conservation
organizations to consider implementing
such a program. NMFS will approach
the fishery management councils
regarding reimbursing any loss of
regulated fishing days resulting from a
fisher’s participation in a
disentanglement effort. A similar
provision, called the ““‘good samaritan”
provision, exists in several fishery
management plans to obtain credit for
fishing time lost while assisting search
and rescue operations.

NMFS currently maintains a
centralized entanglement data base, and
intends to work cooperatively with
appropriate groups to improve the
quality of the data and standardize
reporting. Improvements to the current
entanglement data base would include
incorporation of supplementary data
from original sources and information
from examination of gear seen on or
removed from whales. Tracking of
successful disentanglements are to be
incorporated in the data base, and
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would be considered in assessing
progress of take reduction measures.

As stated above, not all whale
entanglements result in serious injury or
mortality. Monitoring of scarification
and comparison of historic levels in the
population, as noted by the Team, may
help provide a basis for determining
whether the various take reduction
measures proposed in this plan have
been effective in decreasing levels of
interaction between whales and fishing
gear.

Supplementary Take Reduction
Initiatives

Fisher Education and Outreach

The Team Report acknowledges that
effective implementation of the
ALWTRP will require the active
participation of a majority of the fishing
industry. To encourage this, the Team
Report suggests that NMFS form an
advisory group to assist in the
implementation of educational
workshops and outreach strategies to
disseminate information to fishermen
on measures to reduce large whale
entanglements. The report recommends
that education and outreach workshops
be held to: (1) Inform fishermen of
provisions of the ESA and MMPA, as
well as intent and requirements of the
ALWTRP; (2) train fishermen in
deployment and maintenance of
proposed gear modifications; (3)
distribute fact sheets for use in whale
identification and provision of
information on seasonal distribution
patterns; (4) train fishermen in protocol
for whale disentanglement; (5) supply
observer, stranding and entanglement
data to fishermen; (6) encourage timely
reporting of marine mammals that may
be entangled in fishing gear; and (7)
solicit information from fishermen on
how to reduce marine mammal
interactions. The Team Report
recommends that such workshops be
held throughout the Northeast, Mid-
Atlantic and Southeast regions of the
U.S. Atlantic coast, and that fishermen
be notified by mail of dates, locations
and times of the proposed workshops.
The Team Report also recommends that
public relations materials should be
developed and distributed through
newsletters, newspapers, radio,
television news, and the Internet.

NMFS concurs with the
recommendations of the Team Report to
conduct fishermen education
workshops, as well as other outreach
strategies. Although NMFS does not
propose to form a formal advisory
group, NMFS intends to seek assistance
concerning the workshops from
SeaGrant and other groups that are

experienced in outreach on marine
issues. Workshops are proposed to be
held throughout the areas of the affected
fisheries to inform fishers of gear and
area requirements as well as to address
other topics as outlined in the Team
Report.

Other recommendations contained in
the report include promotion of
“responsible fishing practices.” For
example, the Team Report discusses the
following measures with respect to the
mid-Atlantic gillnet fisheries: (1)
Gillnets and other fishing gear should
not be set near whales; (2) gear should
be removed as soon as possible if
whale(s) move into the area being
fished; (3) fishers using un-anchored
gillnet gear during the high-risk period
(December 1—March 31) should remain
with actively fishing gear; and (4) any
observed entanglements should be
reported. NMFS proposes that such
practices be discussed and supported
during the fishermen education
workshops described above.

Monitoring of Whale Stock Distribution
and Entanglements

The Team Report acknowledges that
the long-term success of the plan
depends on the ability to monitor
interactions between whales and
fisheries, as well as an improved
knowledge of whale distribution and
movements. The Team Report asserts
that successful real-time monitoring of
whale distribution could lead to better
dynamic management (i.e., flexible area
closures and/or gear modifications
required during certain periods in
certain areas) designed to avoid or
respond to entanglements of large
whales in fishing gear. The Team Report
comments that data collection and
monitoring programs should be created
where needed, or existing programs
improved to achieve a dynamic
approach to reducing large whale
entanglements, as well as to assess the
success of the ALWTRP. The following
items were included in the Team Report
as significant aspects of an overall take
reduction program:

Whale Distribution and Movement
Patterns

Issues to be addressed: (1)
Distribution of whales; (2) movement
patterns; and (3) stability of distribution
in high-use/critical habitat areas.
Possible measures to address these
issues include establishing long-term
and real time monitoring of whale
distribution via aerial and vessel
surveys, telemetry and photo
documentation.

Whale Entanglements and Mortalities

Issues to be addressed: (1)
Mechanisms of whale entanglements;
(2) geographic areas and portions of
water column where whales become
entangled; (3) gear whales are entangled
in, rate of entanglement, serious injury
and mortality; (4) effect on population
size and recovery; (5) survivorship of
entangled whales; and (6) survivorship
of disentangled whales. Possible
measures to address these issues are: (1)
train personnel to recognize signs of
entanglement-related injuries and
improve stranding report consistency
and accuracy; (2) establish repository for
gear removed from stranded and/or
entangled whales and develop process
for examination and identification; and
(3) develop entanglement/interaction
reporting protocols to encourage fisher
participation in monitoring and
disentanglement efforts.

Fishing Effort

Issues to be addressed: (1) Status of
current information on occurrence and
distribution regarding effort and gear
type; and (2) identification of
information needed for effective
monitoring. Possible measures to
address these issues are: (1) Improve
reporting of fishing effort for area fished,
amount of gear, and species targeted, by
day; (2) develop improved methods for
gear identification and reporting of gear
loss; (3) examine fishing practices other
than those considered in this ALWTRP
for potential impacts to large whales;
and (4) improve fishery participation in
data collection needs.

Dynamic Management

Issues to be addressed: (1)
Surveillance-based management is
useful for supporting research for
implementation of the ALWTRP; and (2)
research should echo the State of
Massachusetts Plan for reducing right
whale takes. Possible measures to
address these issues are: (1) NMFS
should work with appropriate agencies
and research groups to develop a
surveillance-based management plan to
protect right whales; and (2) establish a
narrow and appropriately focused
system of dynamic management.

NMFS agrees that the issues raised are
important elements in understanding
the nature of whale entanglements and
developing subsequent management
measures to reduce such entanglements.
NMFS currently monitors whale
distribution and movement patterns,
and supports additional efforts for
photo-identification, life history and
other studies. Real-time monitoring of
whale movements for fishery
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management purposes is being used by
the State of Massachusetts in
conjunction with the newly established
early warning system for ship strikes in
Cape Cod Bay. The success of this
program will be reviewed and may be
expanded to other areas, if appropriate.

NMFS plans to seek ways to
incorporate the comments in the Team
Report regarding entanglements and
resulting mortalities into the existing
Disentanglement Network efforts.
Additional research may be supported
through alternate funding sources such
as Saltonstall-Kennedy grants or other
such sources. Improving current
information on fishery participation in
data collection, methods for gear
identification, and reporting gear loss
will be effected through a combination
of regulations and fisher education and
outreach workshops. NMFS proposes to
investigate and consult with the
appropriate state agencies to improve
information on fishery effort
distribution. Monitoring effort in terms
of the amount of gear present in the
water (e.g., number of vertical lines or
length of net) is an important element of
determining whether effort reduction
measures have been successful, or
whether it has simply been displaced to
other areas where whale entanglements
may still occur.

Joint Initiatives With Canada to Reduce
Whale Bycatch in Commercial Fisheries

Large whales are known to be taken
in lobster, gillnet, trap and weir
fisheries in Canadian waters. The Team
Report recognizes that regulatory and
management regimes differ between
Canada and the U.S., and agrees with
the position of Canada that there is need
to develop similar and complementary
strategies to reduce the incidental take
of large whales by commercial fisheries
in Canadian Atlantic waters. It is the
understanding of the Team that the
Canadian Government is considering
legislation which, if implemented,
would require recovery plans for whale
species identified as endangered,
threatened or vulnerable. Canada is
expected to establish a consultative
program similar to the Team. This
program would develop, within existing
regulatory and management
frameworks, programs that are
compatible and complementary to the
measures proposed by the Team. The
Team Report comments that once the
ALWTRP is open to public comment,
NMFS should initiate discussions with
the Canadian Department of Fisheries
and Oceans (DFO) to: (1) Obtain
comments from DFO on the ALWTRP;
(2) urge Canada to develop a joint
recovery plan under its Endangered

Species Act, when final; (3) institute
mechanisms to reduce large whale
entanglements in Canadian waters, as
well as a means to evaluate the
effectiveness of any proposed take
reduction strategies; and (4) outline a
timetable for meetings between NMFS
officials, Team representatives and DFO
to review progress toward reducing
entanglements of large whales in U.S.
and Canadian waters.

NMFS has been working
cooperatively with the DFO towards
take reduction efforts for both harbor
porpoise and large whales for some
time. NMFS anticipates continuation of
these cooperative efforts. DFO
participated as an observer on the Team,
and indicated that Canada is expected to
enact a new Endangered Species Act.
Under this act, DFO would develop a
joint recovery plan with NMFS, and
form their own TRT. NMFS intends to
continue to support and encourage these
conservation efforts, and will continue
to invite DFO’s participation on the
Team as a means of promoting effective
bycatch reduction measures for large
whales throughout western North
Atlantic waters.

Exploration of Market Incentives to
Reduce Whale Bycatch in Commercial
Fisheries

The Team discussed the formation of
a committee of Team members and
other interested parties to explore and
develop incentives, including market
and other voluntary incentives, for
reducing entanglements of large whales.
Also discussed was whether this
committee should develop a process for
incorporating these incentives into the
take reduction effort. The committee, as
envisioned by the Team, would include
persons with experience or expertise in
conservation, market-based incentives,
seafood processing and distribution, and
various fishing strategies.

NMFS has not proposed to include
this aspect of the Team’s Report in the
plan. NMFS believes it is more
important to devote its resources to
other aspects of this plan. Such efforts
may be considered at future team
meetings. Members of the Team and/or
other interested parties may form a
committee to investigate market or other
voluntary incentives to reducing whale
entanglements to present to the Team
for consideration.

Classification

This proposed rule does not contain
new collection-of-information
requirements subject to the Paperwork
Reduction Act.

NMFS prepared an Initial Regulatory
Flexibility Analysis (IFRA) that

describes the impact this proposed rule,
if adopted, would have on small
entities. The American lobster pot, New
England multispecies sink gillnet, Mid-
Atlantic coastal gillnet, and Southeast
driftnet fisheries are directly affected by
the proposed action and are composed
primarily of small business entities. The
number of state and federal permit
lobster permit holders is estimated to be
13,000. The numbers of vessels in the
New England multispecies sink gillnet,
Mid-Atlantic coastal gillnet, and
Southeast shark driftnet fisheries are
estimated to be 350, 650, and 10,
respectively. The proposed rule does
not include reporting or recordkeeping
requirements, but does include
requirements that fishing gear be
marked and that gear be modified in
various ways to reduce potential
interactions with large whales. In
certain cases, area closures are
proposed.

Currently, the American Lobster
Fishery, the New England Multispecies
Fishery, the weakfish and striped bass
portion of the mid-Atlantic coastal
gillnet fishery, and the Atlantic shark
fishery are subject to Federal regulations
under 50 CFR Part 649, Subpart F of
Part 648, Part 697, and Part 678,
respectively. This proposed rule is
designed to complement those existing
regulations and fishery management
objectives by reducing the bycatch of
large whales in these fisheries. A variety
of regulatory alternatives were
considered, including no action, area
closures, and various gear modifications
and restrictions as discussed above.
With respect to some critical habitat
areas, area closures are proposed in
order to provide the necessary level of
protection for the critically endangered
northern right whale. In most cases,
however, gear modifications represent
the preferred alternative; the plan was
designed to achieve the goals of the
MMPA while minimizing the economic
impact on small entities.

The Assistant Administrator for
Fisheries, NOAA, prepared a draft
environmental assessment (draft EA) for
this proposed rule under the National
Environmental Policy Act. A copy of the
draft EA and the IFRA is available upon
request (see ADDRESSES).
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List of Subjects in 50 CFR Part 229

Administrative practice and
procedure, Confidential business
information, Fisheries, Marine
mammals, Reporting and recordkeeping
requirements.

Dated: April 1, 1997.
Charles Karnella,

Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 229 is proposed
to be amended to read as follows:

PART 229—AUTHORIZATION FOR
COMMERCIAL FISHERIES UNDER THE
MARINE MAMMAL PROTECTION ACT
OF 1972

1. The authority citation for part 229
continues to read as follows:

Authority: 16 U.S.C. 1361 et seq.

2. In section 229.2, definitions of
“American lobster or Lobster”,
“Anchored gillnet”, “‘Breakaway buoy”’,
“Bridle”, “Buoy line”, “‘Driftnet, drift
gillnet or drift entanglement net”, “Fish
with or fishing with”, “Footrope”,
“Gillnet”, “Groundline”, ““‘Headrope”,
“Lobster pot”, “‘Lobster pot trawl”’, Mid-
Atlantic coastal waters”, Northeast
waters”, ““Other anchored gillnet”,
“Sink gillnet”, “*Sinking line”,
Southeast waters”, ““‘Spotter plane”,
“Stellwagen Bank/Jeffreys Ledge area”,
“*Strikenet or to fish with strikenet
gear”, “Tended gear or tend”, “U.S.
waters”, “Weak buoy line”, and “weak
link” are added in alphabetical order to
read:

§229.2 Definitions.

* * * * *

American lobster or lobster means the
species Homarus americanus.

Anchored gillnet means any gillnet
gear, including sink gillnets, that is set
anywhere in the water column and
which is anchored, secured or weighted
to the bottom.

* * * * *

Breakaway buoy means a buoy line
equipped with a breakable section near
the top (buoy) end of the line that will
part when subjected to certain pull
pressure and, after parting, will result in
a knotless end, not thicker than the
diameter of the line.

Bridle means the lines connecting a
gillnet to an anchor or buoy line.

Buoy line means a line connecting
fishing gear in the water to a buoy at the
surface of the water.

* * * * *

Driftnet, drift gillnet, or drift
entanglement gear means gillnet gear
that is not anchored, secured or
weighted to the bottom.

Fish with or fishing with means to use,
set, or haul back gear or allow gear that
is set to remain in the water.

* * * * *

Footrope means the line, weighted or
otherwise, to which the bottom edge of
a gillnet is attached.

Gillnet means fishing gear consisting
of a wall of webbing or nets, designed
or configured so that the webbing or
nets are held approximately vertically in
the water column designed to capture
fish by entanglement, gilling, or
wedging. Gillnets include gillnets of all
types such as sink gillnets, other
anchored gillnets, and drift gillnets.

Groundline, with reference to lobster
pot gear, means a line connecting
lobster pots in a lobster pot trawl, and,
with reference to gillnet gear, means a
line connecting a gillnet or gillnet bridle
to an anchor or buoy line.

Headrope means the line at the top of
a gillnet from which the mesh portion
of the net is hung.

* * * * *

Lobster pot means any trap, structure
or other device that is placed on the
ocean bottom and is designed to or is
capable of catching lobsters.

Lobster pot trawl means more than
one lobster pot attached to a groundline.

Mid-Atlantic coastal waters means
waters west of the area bounded by the
following points: the southern shoreline
of Long Island, New York at 72°30'W,
then due south to the intersection of
72°30'W with a line running due east
from the North Carolina/South Carolina
border, then due west along that line to
the North Carolina/South Carolina
border.

* * * * *

Northeast waters means those U.S.
waters east of 72°30'W and north of a
line running due east from the Virginia-
North Carolina border.

* * * * *

Other anchored gillnet means any
anchored gillnet except sink gillnet.
* * * * *

Sink gillnet has the meaning specified
in 50 CFR 648.2.

Sinking line means line that sinks and
does not float at any point in the water
column. Polypropylene line is not
sinking line unless it contains a lead
core.

* * * * *

Southeast waters means waters south
of a line extending due eastward from
the North Carolina/South Carolina

border.
* * * * *

Spotter plane means a plane that is
deployed for the purpose of locating
schools of target fish for a fishing vessel
that intends to set fishing gear on them.

* * * * *

Stellwagen Bank/Jeffreys Ledge area
means the area bounded by the Maine
shoreline at 43°30' N, then due east to
43°30'N/70°00" W, then south to 42°00'
N/70°00'W, then due west to the
Massachusetts shoreline, then along the
Cape Cod shoreline to 42°04.8' N/70°10’
W, then to 42°12' N/70°15' W, to 42°12'
N/70°30" W, to 42°00' N/70°30" W, then
due west to the Massachusetts shoreline
at 42°00'N.

Strikenet or to fish with strikenet gear
means a gillnet, or a net similar in
construction to a gillnet, that is
designed so that when it is deployed, it
encircles or encloses an area of water
either with the net, or by utilizing the
shoreline to complete encirclement.

* * * * *

Tended gear or tend means active
fishing gear that is physically attached
to a vessel or to fish so that active gear
is attached to the vessel.

U.S. waters means both state waters
and waters of the U.S. exclusive
economic zone along the east coast of
the United States from the Canadian/
U.S. border southward to a line
extending eastward from the
southernmost tip of Florida on the
Florida shore.

* * * * *

Weak buoy line means a buoy line
that will part when subjected to certain
pull pressure and, after parting, will
result in a knotless end, not thicker than
the diameter of the line.

Weak link means a breakable device
that will part when subjected to certain
pull pressure.

3. In §229.3, paragraphs (g) through
(j) are added to read as follows:

§229.3 Prohibitions.

* * * * *

(9) It is prohibited to fish with lobster
pot gear in the areas and for the times
specified in §229.32(b) (3), (4), (5), (6)
and (7) unless the lobster pot gear meets
the marking requirements specified in
§229.32(b)(1) and complies with the
closures, modifications, and restrictions
specified in §229.32(b) (2), (3), (4), (5),
(6) and (7).

(h) It is prohibited to fish with sink
gillnet gear in the areas and for the
times specified in § 229.32(c) (3), (4),
(5), (6) and (7) unless the sink gillnet
gear meets the marking requirements
specified in § 229.32(c)(1) and complies
with the closures, modifications, and
restrictions specified in § 229.32(c) (2),
(3), (4), (5), (6) and (7).



Federal Register / Vol. 62, No. 66 / Monday, April 7, 1997 / Proposed Rules

16533

(i) It is prohibited to fish with coastal
gillnet in the areas and for the times
specified in §229.32(d)(3) unless the
coastal gillnet gear meets the marking
requirements specified in § 229.32(d)(1)
and complies with the restrictions
specified in §229.32(d) (2) and (3).

(i) It is prohibited to fish with shark
driftnet gear in the areas and for the
times specified in §229.32(e) (2) and (3)
unless the coastal gillnet gear meets the
marking requirements specified in
§229.32(e)(1) and complies with the
restrictions and requirements specified
in §229.32(e) (2) and (3).

4. A new §229.32 is added to subpart
C to read as follows:

Cape Cod Bay critical habitat area
Great South Channel critical habitat area
Stellwagen Bank/Jeffreys Ledge area ..............
Other Northeast waters ..............cccveeene

Mid-Atlantic coastal waters
Southeastern U.S. waters

(4) Markings. Each color of the color
codes must be permanently marked on
or along the line or lines specified under
paragraphs (b)(1), (c)(1), (d)(1), and
(e)(2) of this section. Each color of the
color codes must be marked so that the
colors are clearly visible when the gear
is hauled or removed from the water.
Each color of the region color code must
be between 2 and 3 inches (5.1-7.6 cm)
wide. The gear-type color code must be
between 4 and 5 inches (10.2-12.7 cm)
wide. The color codes must be placed
on the line either in the following order
or in reverse order: The first color of the
region color code, the second color of
the region code, and the gear color code.
All colors of these color codes must be
placed immediately next to each other.
If the color of the line next to a color
code is the same or similar to a color
code, an area of one to 2 inches (2.5-5.1
cm) next to that color code must be
permanently marked with a white band.
In marking or affixing the color code or
associated neutral band, the line may be
dyed or marked with thin colored
whipping line, thin colored plastic or
heat shrink tubing, or other material, or
thin line may be woven into or through
the line, but the marking material must
not be connected by a knot in the line
or increase the diameter of the line by
more than 5 percent of its original
diameter. If the Assistant Administrator
revises the gear marking requirements
under paragraph (f) of this section, the
gear must be marked in compliance
with those requirements.

Subpart C—Take Reduction Plan
Regulations and Emergency
Regulations

§229.32 Atlantic large whale take
reduction plan regulations.

(a) Gear marking provisions. (1) Gear
marking required for specified gear. (i)
Specified gear. Specified fishing gear
consists of: lobster pot gear or sink
gillnet gear in Northeast waters; lobster
pot gear or mid-Atlantic coastal gillnet
gear in the mid-Atlantic coastal waters
area; and shark driftnet gear in
Southeast waters.

(i) Requirement. On or after January
1, 1998 and as otherwise required in
paragraphs (b)(1), (c)(1), (d)(1), and
(e)(1) of this section, any person who
owns or fishes with specified fishing

(5) Inspection of gear and marking. At
least once every 30 days, all specified
gear that is in the water must be hauled
and inspected to ensure that the gear is
properly marked and otherwise in
compliance with this section.

(b) Restrictions applicable to lobster
pot gear. (1) Gear marking requirements.
No person may fish with lobster pot gear
unless that gear is marked by gear type
and region according to the gear
marking code specified under paragraph
(a) of this section. On and after January
1, 1998, all buoy lines must be marked
within 2 feet (0.6 m) of the top of the
buoy line and approximately midway
along the length of each buoy line
according to the gear type and region.
On and after January 1, 1999, each
section of groundline must be marked
approximately midway between each
pot according to gear type and region.

(2) Gear modifications and
restrictions (i) Type 1 lobster pot gear.
Type 1 lobster pot gear is gear which
complies with the following
requirements:

(A) Multi-pot trawls. It is a multiple
pot trawl consisting of four or more
lobster pots;

(B) Limit on buoy lines. No more than
two buoy lines are used per trawl;

(C) Sinking buoy lines. All buoy lines
are sinking line;

(D) Breakaway buoys or weak buoy
lines. All buoy lines and buoys comply
with one of the following:

(1) The buoy line is attached at the
top of the line to a breakaway buoy.
Unless the Assistant Administrator
revises the gear requirements under

gear must mark that gear in order to
identify the gear type and the region
where it is used according to the gear
marking code specified by paragraphs
(a)(2) and (3) of this section, unless
otherwise required by the Assistant
Administrator under paragraph (f) of
this section.

(2) Gear-type color code. Gear must be
marked with the appropriate color to
designate gear-type as follows:

Lobster pot gear .........ccceeeeiienne Red.
Sink gillnet gear .........cccocoeeennee. Green
Other anchored gillnet gear ........ Yellow
Driftnet gear .......cccooeeeviieiiiieeene Blue.

(3) Region color code. Gear must be
marked with the appropriate color to
designate the area where the gear is set
as follows:

Blue/orange.
Red/blue.
Yellow/orange.
Green/orange.
Red/orange.
Green/red.

paragraph (f) of this section, the
breakaway buoy must be designed with
a breaking strength of no more than 150
pounds (68 kg); or

(2) The buoy line has a weak buoy
line that is at least as long as the depth
of the water at mean high water, is
attached to the buoy at the top of the
line, and is attached to a functional
buoy line resting on the ocean bottom at
the bottom of the weak buoy line.
Unless the Assistant Administrator
revises the gear requirements under
paragraph (f) of this section, the weak
buoy line must be designed with a
breaking strength of no more than 150
pounds (68 kg); and

(E) Sinking groundline. All
groundlines are sinking line.

(ii) Type 2 lobster pot gear. Type 2
lobster pot gear is gear which complies
with the following requirements.

(A) Limit on buoy lines. No more than
one buoy line is used per trawl
consisting of fewer than four pots, and
no more than two buoy lines are used
on any trawl consisting of four or more
pots; and

(B) Sinking buoy lines, breakway
buoys or weak buoy lines, and sinking
groundline. The gear complies with the
gear requirements of paragraph (b)(2)(i)
(©), (D) and (E) of this section.

(iii) Type 3 lobster pot gear. Type 3
lobster pot gear is gear which complies
with the following requirements:

(A) Sinking or modified sinking buoy
lines. All buoy lines are sinking line,
except that floating line may be used if:

(1) The floating line is not attached to
the buoy, is used only in the bottom-
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most section of the buoy line, and is not
longer than 10 percent of the depth of
the water at mean low water;

(2) The floating line is not larger than
12 inch (1.27 cm) in diameter; and

(3) The floating line section of the
buoy line is attached to the sinking line
by a splice and not by a knot; and

(B) Limit of buoy lines, breakaway
buoys or weak buoy lines, and sinking
groundline. The gear complies with the
gear requirements of paragraph (b)(2)(i)
(B), (D) and (E) of this section.

(iv) Type 4 lobster pot gear. Type 4
lobster pot gear is gear which complies
with the following requirements:

(A) Sinking or modified sinking buoy
lines. It complies with the requirements
of paragraph (b)(2)(iii)(A) of this section.

(B) Limit on buoy lines and breakway
buoys or weak buoy lines. It complies
with the gear requirements of paragraph
(b)(2)(i) (B) and (D) of this section.

(3) Cape Cod Bay. (i) Restricted area.
The Cape Cod Bay restricted area
consists of the Cape Cod Bay Critical
Habitat area specified under 50 CFR
216.13(b) (copies of a chart depicting
this area are available from the NE
Regional Administrator upon request)
unless the Assistant Administrator
extends that area under paragraph (f) of
this section.

(ii) Type 1 gear restrictions. During
the winter/spring restricted period, no
person may fish with lobster pot gear in
the Cape Cod Bay restricted area unless
the lobster pot gear complies with the
Type 1 gear requirements specified
under paragraph (b)(2)(i) of this section;
or, if the Assistant Administrator revises
the gear requirements under paragraph
(F) of this section, the gear complies
with those requirements. The winter/
spring restricted period for this area is
from January 1 until May 15 of each
year unless the Assistant Administrator
revises the restricted period under
paragraph (f) of this section.

(iii) Type 4 gear restrictions. On or
after January 1, 1998, during the
summer/fall restricted period, no person
may fish with lobster pot gear in the
Cape Cod Bay restricted area unless the
lobster pot gear complies with the Type
4 gear requirements specified under
paragraph (b)(2)(iv) of this section; or, if
the Assistant Administrator revises the
gear requirements under paragraph (f) of
this section, the gear complies with
those requirements. The summer/fall
restricted period for this area is from
May 16 through December 31, unless
the Assistant Administrator revises the
restricted period under paragraph (f) of
this section.

(4) Great South Channel. (i) Restricted
area. The Great South Channel
restricted area consists of the Great

South Channel Critical Habitat area
specified under 50 CFR 216.13(a)
(copies of a chart depicting this area are
available from the NE Regional
Administrator upon request) unless the
Assistant Administrator extends that
area under paragraph (f) of this section.

(ii) Closure. During the spring closed
period, no person may fish with lobster
gear in the Great South Channel
restricted area unless the Assistant
Administrator specifies gear
modifications or alternative fishing
practices under paragraph (f) of this
section and the gear or practices comply
with those specifications. The spring
closed period for this area is from April
1 until June 30 of each year unless the
Assistant Administrator revises the
closed period under paragraph (f) of this
section.

(iii) Type 3 gear restrictions.
Beginning on January 1, 1998, during
the winter/summer/fall restricted
period, no person may fish with lobster
pot gear in the Great South Channel
restricted area unless the lobster pot
gear complies with the Type 3 gear
requirements specified under paragraph
(b)(2)(iii) of this section; or, if the
Assistant Administrator revises the gear
modification requirements under
paragraph (f) of this section, the gear
complies with those requirements. The
winter/summer/fall restricted period for
this area is from January 1 through
March 31 and from July 1 through
December 31 of each year, unless the
Assistant Administrator revises the
restricted period under paragraph (f) of
this section.

(5) Stellwagen Bank/Jeffreys Ledge. (i)
Restricted area. The Stellwagen Bank/
Jeffreys Ledge restricted area (copies of
a chart depicting this area are available
from the NE Regional Administrator
upon request) consists of the area
bounded by the Maine shoreline at
43°30' N, then due east to 43°30'N/
70°00" W, then south to 42°00" N/
70°00'W, then due west to the
Massachusetts shoreline, then along the
Cape Cod shoreline to 42°04.8' N/70°10’
W, then to 42°12' N/70°15' W, to 42°12'
N/70°30" W, to 42°00' N/70°30' W, then
due west to the Massachusetts shoreline
at 42°00'N unless the Assistant
Administrator extends that area under
paragraph (f) of this section.

(if) Type 3 gear restrictions. On or
after January 1, 1998, no person may
fish with lobster pot gear in the
Stellwagen Bank/Jeffreys Ledge
restricted area unless the lobster pot
gear complies with the Type 3 gear
restriction requirements specified under
paragraph (b)(3)(iii) of this section; or, if
the Assistant Administrator revises the
gear modification requirements under

paragraph (f) of this section, the gear
complies with those requirements. This
restriction applies throughout the year
unless the Assistant Administrator
revises the restricted period under
paragraph (f) of this section.

(6) Other northern waters. (i)
Description of the other northern waters.
Other northern waters consist of all U.S.
waters north of 41°00" N except the Cape
Cod Bay restricted area, Great South
Channel restricted areas, and the
Stellwagen Bank/Jeffreys Ledge
restricted area.

(ii) Type 4 gear restrictions. On or
after January 1, 1998, no person may
fish with lobster pot gear in other
northern waters unless the lobster pot
gear complies with the Type 4 gear
restriction requirements specified under
paragraph (b)(2)(iv) of this section; or, if
the Assistant Administrator revises the
gear modification requirements under
paragraph (f) of this section, the gear
complies with those requirements. This
restriction applies throughout the year
unless the Assistant Administrator
revises the restricted period under
paragraph (f) of this section.

(7) All other lobster waters. (i)
Description of all other lobster waters.
All other lobster waters consist of all
U.S. waters south of 41°00" N.

(ii) Type 4 gear restrictions. On or
after January 1, 1998, during the winter
restricted period, no person may fish
with lobster pot gear in all other lobster
waters unless the lobster pot gear
complies with the Type 4 gear
restriction requirements specified under
paragraph (b)(2)(iv) of this section; or, if
the Assistant Administrator revises the
gear modification requirements under
paragraph (f) of this section, the gear
complies with those requirements. The
winter restricted period for this area is
from December 1 through March 31,
unless the Assistant Administrator
modifies the restricted period under
paragraph (f) of this section.

(c) Restrictions applicable to
Northeast sink gillnet gear. (1) Sink
gillnet gear marking requirements. No
person may fish with sink gillnet gear in
Northeast waters unless that gear is
marked by gear type and region
according to the gear marking code
specified under paragraph (a) of this
section. On and after January 1, 1998, all
buoy lines must be marked within 2 feet
(0.6 m) of the top of the buoy line and
approximately midway along the length
of the buoy line according to gear type
and region. On and after January 1,
1999, all net panels in each string of a
sink gillnet must be marked along the
headrope at both ends of each panel
according to gear type and region.
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(2) Gear modifications and
restrictions. (i) Type 1 sink gillnet gear
modifications. Type 1 sink gillnet gear
is gear which complies with the
following requirements:

(A) Sinking line. All groundlines,
bridle lines, anchor lines and other
lines, except the headrope and bottom-
most section of the buoy lines, are
sinking line;

(B) Headrope specifications. The
headrope:

(2) Is equipped with net floats and the
diameter of the headrope does not
exceed 5/16 inch (0.79 cm); or

(2) Has a foam core and the diameter
of the headrope does not exceed ¥z inch
(2.27 cm);

(C) Sinking or modified sinking buoy
lines. All buoy lines are sinking line,
except that floating line may be used if:

(1) The floating line is not attached to
the buoy, is used only in the bottom-
most section of the buoy line, and is not
longer than 10 percent of the depth of
the water at mean low water;

(2) The floating line is not larger than
Y2 inch (1.27 cm) in diameter; and

(3) The floating line section of the
buoy line is attached to the sinking line
by a splice and not by a knot;

(D) Breakaway buoys or weak buoy
lines. All buoy lines and buoys comply
with one of the following:

(1) The buoy line is attached at the
top of the line to a breakaway buoy.
Unless the Assistant Administrator
revises the gear requirements under
paragraph (f) of this section, the
breakaway buoy must be designed with
a breaking strength of no more than 150
pounds (68 kg); or

(2) The buoy line has a weak buoy
line that is at least as long as the depth
of the water at mean high water, is
attached to the buoy at the top of the
line, and is attached to a functional
buoy line resting on the ocean bottom at
the bottom of the weak buoy line.
Unless the Assistant Administrator
revises the gear requirements under
paragraph (f) of this section, the weak
buoy line must be designed with a
breaking strength of no more than 150
pounds (68 kg);

(E) Weak links. The gillnet is
equipped with weak links on the
headrope and on the footrope between
each net panel. Unless the Assistant
Administrator revises the gear
requirements under paragraph (f) of this
section, each weak link must be
designed with a breaking strength of no
more than 150 pounds (68 kg); and

(F) Securely anchored. Each gillnet is
securely anchored so that the anchor
will not dislodge when there is a pull
on any weak link of more than the

applicable maximum breaking strength
for the weak link.

(G) Groundline. At each end of a
string of net panels, an anchor is
attached to the gillnet by a groundline
and bridle with a combined length
which is equal to or greater than 90 feet
(27.7 m).

(ii) Type 2 sink gillnet gear
modifications. Type 2 sink gillnet gear
is gear which complies with the
requirements of paragraph (c)(2)(i)(C)
and (D) of this section (requirements for
sinking buoy lines or modified sinking
buoy lines, and breakaway buoys or
weak buoy lines).

(3) Cape Cod Bay. (i) Restricted area.
The Cape Cod Bay restricted area
consists of the Cape Cod Bay Critical
Habitat area specified under 50 CFR
216.13(b) (copies of a chart depicting
this area are available from the NE
Regional Administrator upon request)
unless the Assistant Administrator
extends that area under paragraph (f) of
this section.

(ii) Closure. During the winter/spring
closed period, no person may fish with
sink gillnet gear in the Cape Cod Bay
restricted area unless the Assistant
Administrator specifies gear
modifications or alternative fishing
practices under paragraph (f) of this
section and the gear or practices comply
with those specifications. The winter/
spring closed period for this area is from
January 1 until May 15 of each year
unless the Assistant Administrator
revises the closed period under
paragraph (f) of this section.

(iii) Type 1 gear restrictions. During
the summer/fall restricted period, no
person may fish with sink gillnet gear in
the Cape Cod Bay restricted area unless
the gear complies with the Type 1 gear
requirements specified under paragraph
(b)(2)(i) of this section; or, if the
Assistant Administrator revises the gear
requirements under paragraph (f) of this
section, the gear complies with those
requirements. The summer/fall
restricted period for this area is from
May 16 through December 31 of each
year unless the Assistant Administrator
revises the restricted period under
paragraph (f) of this section.

(4) Great South Channel restricted
area (excluding the sliver area). (i)
Restricted area. The Great South
Channel restricted area, excluding the
sliver area, consists of the area bounded
by lines connecting the following four
points: 41°02.2' N/69°02' W, 41°43.5' N/
69°36.3' W, 42°10' N/68°31' W, and
41°38' N/68°13" W (copies of a chart
depicting this area are available from
the NE Regional Administrator upon
request), unless the Assistant
Administrator extends that area under

paragraph (f) of this section. This
described area excludes the sliver area
specified under paragraph (c)(5)(i) of
this section.

(ii) Closure. During the spring closed
period, no person may fish with sink
gillnet gear in the Great South Channel
restricted area, excluding the sliver area,
unless the Assistant Administrator
specifies gear modifications or
alternative fishing practices under
paragraph (f) of this section. The spring
closed period for this area is from April
1 until June 30 of each year unless the
Administrator revises the closed period
under paragraph (f) of this section.

(iii) Type 1 gear restrictions.
Beginning on January 1, 1998, during
the winter/summer/fall restricted
period, no person may fish with sink
gillnet gear in the Great South Channel
restricted area unless the sink gillnet
gear complies with the Type 1 gear
requirements specified under paragraph
(©)(2)(i) of this section; or, if the
Assistant Administrator revises the gear
modification requirements under
paragraph (f) of this section, the gear
complies with those requirements. The
winter/summer/fall restricted period for
this area is from January 1 through
March 31 and from July 1 through
December 31 of each year, unless the
Assistant Administrator revises the
restricted period under paragraph (f) of
this section.

(5) Great South Channel sliver
restricted area. (i) Restricted area. The
Great South Channel sliver restricted
area consists of the area bounded by
lines connecting the following points:
41°02.2'N/69°02'W, 41°43.5'N/
69°36.3'W, 41°40'N/69°45'W, and
41°00'N/69°05'W, (copies of a chart
depicting this area are available from
the NE Regional Administrator upon
request), unless the Assistant
Administrator extends that area under
paragraph (f) of this section.

(ii) Type 1 gear restrictions. On or
after January 1, 1998, no person may
fish with sink gillnet gear in the Great
South Channel sliver restricted area
unless the sink gillnet gear complies
with the Type 1 gear restrictions
specified under paragraph (c)(2)(i) of
this section or, if the Assistant
Administrator revises the gear
modification requirements under
paragraph (f) of this section, the gear
complies with those requirements. This
restriction applies throughout the year
unless the Assistant Administrator
revises the restricted period under
paragraph (f) of this section.

(6) Stellwagen Bank/Jeffreys Ledge
restricted area. (i) Description of the
restricted area. The Stellwagen Bank/
Jeffreys Ledge restricted area (copies of
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a chart depicting this area are available
from the NE Regional Administrator
upon request) consists of the area
bounded by the Maine shoreline at
43°30' N due east 43°3'N/70°00" W, then
south to 42°00" N/70°00" W, then due
west to the Massachusetts shoreline at
42°00'N, then along the Cape Cod
shoreline to 42°04.8' N/70°10"' W, then
to 42°12' N/70°15' W, then to 42°12' N/
70°30" W, then to 42°00' N/70°30" W,
then west to the Massachusetts
shoreline (copies of a chart depicting
this area are available from the NE
Regional Administrator upon request),
unless the Assistant Administrator
extends that area under paragraph (f) of
this section.

(ii) Type 1 gear restrictions. On or
after January 1, 1998, no person may
fish with sink gillnet gear in the
Stellwagen Bank/Jeffreys Ledge
restricted area unless the sink gillnet
gear complies with the Type 1 gear
restrictions specified under paragraph
(c)(2)(i) of this section; or, if the
Assistant Administrator revises the gear
modification requirements under
paragraph (f) of this section, the gear
complies with those requirements. This
restriction applies throughout the year
unless the Assistant Administrator
revises the restricted period under
paragraph (f) of this section.

(7) Other Northeast waters area. (i)
Description of the other Northeast
waters area. The other Northeast waters
area consists of all Northeast waters
except for the Cape Cod Bay restricted
area, the Great South Channel and Great
South Channel sliver restricted areas, all
waters landward of the first bridge of
any embayment in Rhode Island, and
southern Massachusetts (to Monomoy
Island) and all waters west of a line
from the north fork of the eastern end
of Long Island, NY (Orient Point to
Plum Island to Fisher Island) to Watch
Hill Rhode Island.

(i1) Type 2 gear restrictions. From
January 1 through December 31, 1998,
no person may fish with sink gillnet
gear in the other Northeast waters area
unless the sink gillnet gear complies
with the Type 2 gear modification
requirements specified under paragraph
(c)(2)(ii) of this section; or, if the
Assistant Administrator revises the gear
modification requirements under
paragraph (f) of this section, the gear
complies with those requirements. This
restriction applies throughout the year
unless the Assistant Administrator
revises the restricted period under
paragraph (f) of this section.

(i) Type 1 gear restrictions. On or
after January 1, 1999, no person may
fish with sink gillnet gear in the other
Northeast waters area unless the sink

gillnet gear complies with the Type 1
gear modification requirements
specified under paragraph (c)(2)(i) of
this section; or, if the Assistant
Administrator revises the gear
modification requirements under
paragraph (f) of this section, the gear
complies with those requirements. This
restriction applies throughout the year
unless the Assistant Administrator
revises the restricted period under
paragraph (f) of this section.

(d) Restrictions applicable to mid-
Atlantic coastal gillnet gear. (1) Gear
marking requirements. No person may
fish with mid-Atlantic coastal gillnet
gear unless that gear is marked by gear
type and region according to the gear
marking code specified under paragraph
(a) of this section. On and after January
1, 1998, all buoy lines must be marked
within 2 feet (0.6 m) of the top of the
buoy line and midway along the length
of the buoy line according to gear type
and region. On and after January 1,
1999, all net panels in each string of a
gillnet must be marked along the
headrope at both ends of each panel
according to gear type and region.

(2) Mid-Atlantic coastal gillnet gear
modifications and restrictions. (i) Type
1 mid-Atlantic coastal gillnet gear. Type
1 mid-Atlantic coastal gillnet gear is
sink gillnet gear which complies with
the following requirements:

(A) Sinking line. All groundlines,
bridle lines, anchor lines and other
lines, except the headrope and bottom-
most section of the buoy lines, are
sinking line;

(B) Headrope specifications. The
headrope:

(1) Is equipped with net floats and the
diameter of the headrope does not
exceed %16 inch (0.79 cm); or

(2) Has a foam core and the diameter
of the headrope does not exceed ¥z inch
(1.27 cm);

(C) Sinking or modified sinking buoy
lines. All buoy lines are sinking line,
except that floating line may be used if:

(1) The floating line is not attached to
the buoy, is used only in the bottom-
most section of the buoy line, and is not
longer than 10 percent of the depth of
the water at mean low water;

(2) The floating line is not larger than
2 inch (1.27 cm) in diameter; and

(3) The floating line section of the
buoy line is attached to the sinking line
by a splice and not by a knot;

(D) Breakaway buoys or weak buoy
lines. All buoy lines and buoys comply
with one of the following:

(1) The buoy line is attached at the
top of the line to a breakaway buoy.
Unless the Assistant Administrator
revises the gear requirements under
paragraph (f) of this section, the

breakaway buoy must be designed with
a breaking strength of no more than 150
pounds (68 kg); or

(2) The buoy line has a weak buoy
line that is at least as long as the depth
of the water at mean high water, is
attached to the buoy at the top of the
line, and is attached to a functional
buoy line resting on the ocean bottom at
the bottom of the weak buoy line.
Unless the Assistant Administrator
revises the gear requirements under
paragraph (f) of this section, the weak
buoy line must be designed with a
breaking strength of no more than 150
pounds (68 kg);

(E) Weak links. The gillnet is
equipped with weak links on the
headrope and on the footrope between
each net panel. Unless the Assistant
Administrator revises the gear
requirements under paragraph (f) of this
section, each weak link must be
designed with a breaking strength of no
more than 150 pounds (68 kg);

(F) Securely anchored. Each gillnet is
securely anchored so that the anchor
will not dislodge when there is a pull
on any weak link of more than the
applicable maximum breaking strength
for the weak; and

(G) Groundline. At each end of a
string of net panels, an anchor is
attached to the gillnet by a groundline
and bridle with a combined length
which is equal to or greater than 90 feet
(27.7 m).

(ii) Type 2 mid-Atlantic coastal gillnet
gear. Type 2 mid-Atlantic coastal gillnet
gear is anchored gillnet gear, other than
sink gillnet gear, which complies with
the requirements of paragraph (d)(2)(i)
(C) and (D) of this section (sinking buoy
lines or modified sinking buoy lines,
and breakaway buoys or weak buoy
lines).

(3) Mid-Atlantic coastal waters area.
(i) Description. The mid-Atlantic coastal
waters area consists of all mid-Atlantic
waters except that the following waters
are excluded:

(A) Waters landward of the first
bridge of any embayment in Raritan and
lower New York Bays in the New York
Bight;

(B) Waters north of a line drawn from
the southern point of Nantuxent Cove
(mouth of Cedar Creek, New Jersey) to
the southern boundary of Bombay Hook
National Wildlife Refuge at Kelly Island,
Delaware (Port Mahon);

(C) Waters in the Chesapeake Bay
north of the Chesapeake Bay Bridge/
Tunnel; and

(D) All waters between the Outer
Banks and the mainland from Morehead
City, North Carolina, to the Virginia/
North Carolina border.
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(ii) Type 1 (sink gillnet) mid-Atlantic
coastal gillnet gear restrictions. On or
after January 1, 1998, during the winter/
spring restricted period, no person may
fish with sink gillnet gear in the Mid-
Atlantic coastal waters area unless the
gillnet gear complies with the Type 1
gillnet gear restrictions specified under
paragraph (d)(2)(i) of this section. The
winter/spring restricted period for this
area is from December 1 through March
31 unless the Assistant Administrator
revises that restricted period under
paragraph (f) of this section.

(iii) Type 2 (other anchored gillnet)
mid-Atlantic coastal gillnet gear
restrictions. On or after January 1, 1998,
during the winter/spring restricted
period, no person may fish with other
anchored gillnet gear in the Mid-
Atlantic coastal waters area unless the
gillnet gear complies with the Type 2
gillnet gear restrictions specified under
paragraph (d)(2)(ii) of this section. The
winter/spring restricted period for this
area is from December 1 through March
31 unless the Assistant Administrator
revises that restricted period under
paragraph (f) of this section.

(iv) Driftnet gear—fishing practices
requirements. No person may fish at
night with driftnet gear in the mid-
Atlantic coastal waters area unless that
gear is tended. Before a vessel returns to
port, all driftnet gear set by that vessel
in the mid-Atlantic coastal waters area
must be removed from the water and
stowed on board the vessel.

(e) Restrictions on shark driftnet gear.
(1) Gear marking requirements. No
person may fish with drift gillnet gear
in Southeast waters unless that gear is
marked by gear type and region
according to the gear marking code
specified under paragraph (a) of this
section. On and after November 1, 1998,
all buoy lines must be marked within 2
feet (0.6 m) of the top of the buoy line
and midway along the length of the
buoy line according to gear type and
region. On and after November 1, 1999,
each net panel must be marked along
both the float line and the lead line and
at least once every 100 feet (30.8 m)
along the floatline and bottom line.

(2) Management areas. (i) SEUS
restricted area. The Southeast U.S.
restricted area consists of the SEUS
critical habitat area described in 50 CFR
226.13(c) plus an additional area along
the coast north to 32°00" N (near
Savannah, Georgia) from the shore and
extending eastward out 15 nautical
miles from the shore, and an additional
small area along the coast south to
27°51"' N (near Sebastian Inlet, Florida)
and extending from the shore eastward
out 5 nautical miles from the shore
(copies of a chart depicting this area are

available from the SE Regional
Administrator upon request), unless the
Assistant Administrator extends that
area under paragraph (f) of this section.

(ii) SEUS observer area. The SEUS
observer area consists of the area south
of the SEUS restricted area and an
additional area along the coast south to
26°46.05' N (near West Palm Beach,
Florida) and extending from the shore
eastward out 5 nautical miles (copies of
a chart depicting this area are available
from the SE Regional Administrator
upon request), unless the Assistant
Administrator extends that area under
paragraph (f) of this section.

(3) Restrictions. (i) Closure. Except as
provided under paragraph (e)(3)(iii) of
this section, no person may fish with
driftnet gear in the SEUS restricted area
during the closed period. The closed
period for this area is from November 1
through March 31 of the following year,
unless the Assistant Administrator
extends that closed period under
paragraph (f) of this section.

(ii) Observer requirement. No person
may fish with driftnet gear in the SEUS
observer area unless the captain of the
vessel calls the SE Regional Office in St.
Petersburg, Florida not less than 48
hours prior to departing on any fishing
trip in order to arrange for observer
coverage. If the Regional Office requests
that an observer be taken on a fishing
trip, no person may fish with driftnet
gear in the SEUS observer area unless
the observer is on board the vessel
during the trip.

(iii) Special provision for strikenets.
Fishing with strikenet gear is exempt
from the restriction under paragraph
(e)(3)(iii) of this section if:

(A) No nets are set at night or when
visibility is less than 500 yards (460 m);

(B) Each set is made under the
observation of a spotter plane;

(C) No net is set within 3 nautical
miles of a right, humpback or fin whale;
and

(D) If a right, humpback of fin whale
moves within 3 nautical miles of the set
gear, the gear is removed immediately
from the water.

(f) Contingency measures and other
provisions. In addition to any other
emergency authority under the MMPA,
the Endangered Species Act, the
Magnuson-Stevens Fishery
Conservation and Management Act, or
other appropriate authority, the
Assistant Administrator may take action
under this section in the following
situations:

(1) Unusual right whale patterns. The
Assistant Administrator may impose
additional temporary restrictions on
specified gear under paragraph (a)(21)(i)
of this section for the purpose of

reducing the risk of interactions with
right whales through a publication in
the Federal Register if right whales are
determined to be resident in the area.
This determination will be based on
sightings of four or more right whales in
the area for 2 or more consecutive weeks
or on alternative criteria specified by the
Assistant Administrator under this
paragraph (f). These additional
restrictions may extend any restricted
area specified under this section or
restrict any other area along the Atlantic
coast of the U.S., may revise any closed
or restricted period specified under this
section to regulate gear specified under
paragraph (a)(1)(i) of this section, or take
other similar action. The Assistant
Administrator may remove these
additional temporary restrictions
through a publication in the Federal
Register if right whales are determined
to have left the area. This determination
will be based on sighting efforts that
produce no confirmed sightings for 1
week or more or other evidence that the
right whales have left the area.

(2) Gear failure. If a serious injury or
mortality of a northern right whale
occurs in an interaction with gear
specified under paragraph (a)(1)(i) of
this section in a restricted area and
during a restricted period specified
under this section, NMFS will assess the
interaction. If NMFS determines that the
interaction is attributable to restricted
gear used in a critical habitat area, the
Assistant Administrator shall close the
area during the restricted period. If
NMFS determines that the interaction is
attributable to restricted gear used in
any other restricted area, the Assistant
Administrator shall close the restricted
area during the restricted period or
impose additional gear modifications or
alternative fishing practices that will
significantly reduce the risk of serious
injury or mortality to right whales. The
closure or additional restrictions will be
imposed through a publication in the
Federal Register.

(3) Gear concerns. If an entanglement
of a right whale or the serious injury or
mortality of any endangered whale
occurs as a result of an interaction with
gear specified under paragraph (a)(1)(i)
of this section at any time or in any area,
NMFS will assess the interaction. If
NMFS determines that the interaction is
attributable to restricted gear, the
Assistant Administrator may impose
additional gear modifications or
alternative fishing practices through a
publication in the Federal Register, or
may close a restricted area or areas until
additional gear modifications or
alternative fishing practices are imposed
through a publication in the Federal
Register.
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(4) Other special measures. If NMFS appropriate; if new marking systems are  similar purposes, the Assistant

verifies that certain gear restrictions are  developed and determined to be Administrator may revise the
effective in reducing serious injuries appropriate; if alternative criteria for requirements of this section through a
and mortalities of endangered whales; if identifying whether right whales are publication in the Federal Register.
new gear technology is developed and resident in an area is determined to be [FR Doc. 97-8738 Filed 4-4-97; 8:45 am]

determined to be appropriate; if revised  appropriate; if gear testing operations

. - . . BILLING CODE 3510-22-P
breaking strengths are determined to be  are considered appropriate; or for
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[DA-96-06]

Addendum to the Amplified Decision
Regarding the Northeast Interstate
Dairy Compact

AGENCY: Agricultural Marketing Service.
ACTION: Notice.

SUMMARY: This document is an
addendum to the March 20, 1997, notice
announcing the Secretary of
Agriculture’s amplified decision
concerning his finding of a compelling
public interest in the Northeast
Interstate Dairy Compact Region, and
his authorization to implement the
Compact. The addendum clarifies the
Secretary’s views regarding his
authority to withdraw or revoke
authorization. The Compact region
consists of the States of Connecticut,
Maine, Massachusetts, New Hampshire,
Rhode Island and Vermont.

EFFECTIVE DATE: March 20, 1997.

FOR FURTHER INFORMATION CONTACT:
Richard M. McKee, Director, USDA/
AMS/Dairy Division, Room 2968, South
Building, P.O. Box 96456, Washington,
DC 20090-6456 (202) 720-4392.

PRIOR DOCUMENTS: Notice Requesting

Comments on the Northeast Interstate
Dairy Compact: Issued April 30, 1996;
published May 3, 1996 (61 FR 19904).

Notice of Findings and Authority to
Implement the Northeast Interstate
Dairy Compact: Issued August 22, 1996;
published August 28, 1996 (61 FR
44290).

Notice of Amplified Decision
Regarding the Northeast Interstate Dairy
Compact: Issued March 20, 1997,
published March 28, 1997 (62 FR
14879).

SUPPLEMENTARY INFORMATION: Section
147 of the 1996 Federal Agriculture
Improvement and Reform Act (Act)

(Pub. L. 104-127) establishes
Congressional consent for the Northeast
Interstate Dairy Compact (the Compact)
entered into by the States of
Connecticut, Maine, Massachusetts,
New Hampshire, Rhode Island, and
Vermont subject to several conditions.
The Act provides that ““Based upon a
finding by the Secretary of a compelling
public interest in the Compact region,
the Secretary may grant the States that
have ratified the Northeast Interstate
Dairy Compact, as of the date of
enactment of this title, the authority to
implement the Northeast Interstate
Dairy Compact.” On August 8, 1996, the
Secretary issued a Finding of a
compelling public interest and
authorized the Northeast Interstate
Dairy Compact.

The Secretary on March 27, 1997,
issued the following addendum to the
March 20, 1997, amplified decision
concerning his finding that a compelling
public interest exists in the Compact
Region:

Addendum to the Decision of Secretary Dan
Glickman on the Northeast Interstate Dairy
Compact

On March 20, 1997, | found a compelling
public interest in the Compact region and
authorized implementation of the Northeast
Interstate Dairy Compact. Questions have
subsequently been raised regarding the
discussion in that decision of the authority
to withdraw or revoke this authorization. In
consideration of those concerns, | am hereby
clarifying my views with respect to that
issue.

As | observed earlier, implementation of
the Compact is an ongoing process, and the
presence of a compelling public interest
depends on facts and circumstances that may
change during implementation. I therefore
concluded that the authority given to me by
the Congress necessarily implies the
authority to respond to such changes by
modifying or withdrawing my authorization.
In my view, therefore, the authority to
respond to changing circumstances is
inherent in, and, in that sense, essential to
the authority conferred by the Congressional
mandate.

In attempting to articulate this conclusion,
I may have inadvertently created the
impression that it would have been
impossible for me to authorize
implementation in the absence of revocation
authority. In fact, however, my finding of
compelling public interest was based on a
broad array of factors which I discussed in
the March 20 decision. My finding of a
compelling public interest was not
contingent upon the existence of revocation

authority. If it should be finally determined
that | do not have revocation authority, and
if | nonetheless determine that there is no
longer a compelling public interest, | intend
to use other authorities given to me by law
to ensure that consumers and others in the
Compact region are treated fairly, and | also
intend to request the Congress to withdraw
its consent.

Dated: March 31, 1997.
Michael V. Dunn,

Assistant Secretary, Marketing and
Regulatory Programs.

[FR Doc. 97-8734 Filed 4-4-97; 8:45 am]
BILLING CODE 3410-02-P

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Rhode Island Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the Rhode
Island Advisory Committee to the
Commission will convene at 1:00 p.m.
and adjourn at 5:30 p.m. on Thursday,
April 24, 1997, at the Providence
Marriott Hotel, One Orms Street,
Providence, Rhode Island 03096. The
purpose of the meeting is to decide on
a new project and develop planning for
upcoming activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Robert Lee,
401-863-1693, or Ki-Taek Chun,
Director of the Eastern Regional Office,
202-376-7533 (TDD 202-376-8116).
Hearing-impaired persons who will
attend the meeting and require the
services of a sign language interpreter
should contact the Regional Office at
least five (5) working days before the
scheduled date of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, April 2, 1997.
Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 97-8825 Filed 4-4-97; 8:45 am]
BILLING CODE 6335-01-P



16540

Federal Register / Vol. 62, No. 66 / Monday, April 7, 1997 / Notices

DEPARTMENT OF COMMERCE
Bureau of the Census

Current Population Survey (CPS)
School Enrollment Supplement

ACTION: Proposed collection; comment
request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Submit written comments on or
before June 6, 1997.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Departmental
Forms Clearance Officer, Department of
Commerce, Room 5327, 14th and
Constitution Avenue, NW, Washington,
DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Bonnie Tarsia, Bureau of
the Census, FOB 3, Room 3340,
Washington, DC 20233-8400, (301) 457—
3806.

SUPPLEMENTARY INFORMATION:
|. Abstract

The Census Bureau plans to request
clearance for the collection of data
concerning the School Enrollment
Supplement to be conducted in
conjunction with the October 1997 CPS.
The Bureau of the Census and the
Bureau of Labor Statistics (BLS) sponsor
the basic annual school enrollment
questions, which have been collected
annually in the CPS for over 25 years.
The National Center for Education
Statistics (NCES) sponsors the inclusion
of the additional questions on summer
school enrollment.

This survey provides information on
public/private elementary and
secondary school enrollment, and
characteristics of private school
students and their families, which is
used for tracking historical trends and
for policy planning and support. This
year we will also ask questions about
computer usage. The last time we asked
questions about computer usage during
the October supplement was 1993. The
guestions are modified from those asked
in October 1993. This survey is the only
source of national data on the age
distribution and family characteristics

of college students, and the only source
of demographic data on preprimary
school enrollment. As part of the
Federal Government’s efforts to collect
data and provide timely information to
local governments for policymaking
decisions, the survey provides national
trends in enrollment and progress in
school.

1. Method of Collection

The school enrollment information
will be collected by both personal visit
and telephone interviews in conjunction
with the regular October CPS
interviewing. All interviews are
conducted using computer-assisted
interviewing.

I11. Data

OMB Number: 0607-0464.

Form Number: There are no forms.
We conduct all interviewing on
computers.

Type of Review: Regular.

Affected Public: Individuals or
households.

Estimated Number of Respondents:
48,000 per month.

Estimated Time Per Response: 8
minutes.

Estimated Total Annual Burden
Hours: 6,400.

Estimated Total Annual Cost: We do
not expect respondents to incur any cost
other than that of their time to respond.

Respondents’ Obligation: Voluntary.

Legal Authority: Title 13, U.S.C.,
Section 182; and Title 29 U.S.C.,
Sections 1-9.

1V. Request for Comments

Comments are invited on: (a) whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: April 1, 1997.
Linda Engelmeier,

Department Forms Clearance Officer, Office
of Management and Organization.

[FR Doc. 97-8728 Filed 4-4-97; 8:45 a.m.]
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE
International Trade Administration

Intent To Revoke Antidumping Duty
Orders and Findings and To Terminate
Suspended Investigations

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of intent to revoke
antidumping duty orders and findings
and to terminate suspended
investigations.

SUMMARY: The Department of Commerce
(the Department) is notifying the public
of its intent to revoke the antidumping
duty orders and findings and to
terminate the suspended investigations
listed below. Domestic interested parties
who object to these revocations and
terminations must submit their
comments in writing no later than the
last day of April 1997.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Michael Panfeld or the analyst listed
under Antidumping Proceeding at:
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street & Constitution
Avenue, N.W., Washington, D.C. 20230.

SUPPLEMENTARY INFORMATION:
Background

The Department may revoke an
antidumping duty order or finding or
terminate a suspended investigation if
the Secretary of Commerce concludes
that it is no longer of interest to
interested parties. Accordingly, as
required by § 353.25(d)(4) of the
Department’s regulations, we are
notifying the public of our intent to
revoke the following antidumping duty
orders and findings and to terminate the
suspended investigations for which the
Department has not received a request
to conduct an administrative review for
the most recent four consecutive annual
anniversary months:

Antidumping Proceeding
Canada

Sugar and Syrups
A-122-085

45 FR 24126
April 9, 1980
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Contact: David Dirstine at (202) 482—
4033

Greece

Electrolytic Manganese Dioxide

A-484-801

54 FR 15243

April 17,1989

Contact: Thomas Barlow at (202) 482—
0410

Japan

Aspheric Opthalmoscopy Lenses

A-588-819

57 FR 13075

April 15, 1992

Contact: Jack Dulberger at (202) 482—
5505

Kenya

Standard Carnations
A-779-602
52 FR 13490
April 23, 1987
Contact: Michael Panfeld at (202) 482—
0168
If no interested party requests an
administrative review in accordance
with the Department’s notice of
opportunity to request administrative
review, and no domestic interested
party objects to the Department’s intent
to revoke or terminate pursuant to this
notice, we shall conclude that the
antidumping duty orders, findings, and
suspended investigations are no longer
of interest to interested parties and shall
proceed with the revocation or
termination.

Opportunity To Object

Domestic interested parties, as
defined in §353.2(k) (3), (4), (5), and (6)
of the Department’s regulations, may
object to the Department’s intent to
revoke these antidumping duty orders
and findings or to terminate the
suspended investigations by the last day
of April 1997. Any submission to the
Department must contain the name and
case number of the proceeding and a
statement that explains how the
objecting party qualifies as a domestic
interested party under 8§ 353.2(k) (3), (4),
(5), and (6) of the Department’s
regulations.

Seven copies of such objections
should be submitted to the Assistant
Secretary for Import Administration,
International Trade Administration,
Room B-099, U.S. Department of
Commerce, Washington, D.C. 20230.
You must also include the pertinent
certification(s) in accordance with
§353.31(g) and § 353.31(i) of the
Department’s regulations. In addition,
the Department requests that a copy of
the objection be sent to Michael F.
Panfeld in Room 4203.

This notice is in accordance with 19
CFR 353.25(d)(4)(i).

Dated: March 25, 1997.
Richard W. Moreland,

Acting Deputy Assistant Secretary for AD/
CVD Enforcement.

[FR Doc. 97-8844 Filed 4-4-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-549-807]

Certain Carbon Steel Butt-Weld Pipe
Fittings From Thailand; Preliminary
Results of Antidumpting Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative
review.

SUMMARY: In response to a request by
Tube Forgings of America, Inc., and
Mills Iron Works, Inc., (hereafter
petitioner) who were the members of the
petitioning group of companies in the
less-than-fair-value (LTFV)
investigation, the Department of
Commerce (the Department) is
conducting an administrative review of
the antidumping duty order on certain
carbon steel butt-weld pipe fittings from
Thailand. This review covers TTU
Industrial Corp., Ltd. (TTU), a
manufacturer/exporter of this
merchandise to the United States, and
the period July 1, 1995, through June 30,
1996. The firm failed to submit a
response to our questionnaire. As a
result, we have preliminarily
determined to sue the facts otherwise
available for cash deposit and
appraisement purposes.

Interested parties are invited to
comment on these preliminary results.
Parties who submit arguments in this
proceeding are requested to submit with
the arguments: (1) A statement of the
issues and (2) a brief summary of the
arguments.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Daniel Manzoni or James Terpstra,
Office of Antidumping and
Countervailing Duty Enforcement Group
I, Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, DC 20230; telephone: (202)
482-4737.

SUPPLEMENTARY INFORMATION:
Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA).

Background

On July 30, 1996, the petitioner
requested, in accordance with section
353.22(a) of the Department’s
regulations (19 CFR 353.22(a)), an
administrative review of the
antidumping duty order (57 FR 29702,
July 6, 1992) on certain carbon steel
butt-weld pipe fittings from Thailand,
with respect to TTU, a manufacturer/
exporter of this merchandise to the
United States, and covering the period
July 1, 1995, through June 30, 1996. We
published a notice of initiation of the
review on August 15, 1996 (61 FR
42416). On September 19, 1996, the
Department sent an antidumping
questionnaire to TTU. The response to
the questionnaire was due on November
3, 1996. To date, we have not received
any response from TTU. The
Department is now conducting this
review in accordance with section 751
of the Act.

Scope of the Review

The product covered by this order is
certain carbon steel but-weld pipe
fitting, having an inside diameter of less
than 14 inches, imported in either
finished or unfinished form. These
formed or forged pipe fittings are used
to join sections in piping systems where
conditions require permanent, welded
connections, as distinguished from
fittings based on other fastening
methods (e.g., threaded, grooved, or
bolted fittings). Carbon steel butt-weld
pipe fittings are currently classified
under subheading 7307.93.30 of the
harmonized tariff schedule (HTS).
Although the HTS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.

The review covers TTU and the
period July 1, 1995, through June 30,
1996 (POR).

Use of Facts Otherwise Available

We preliminarily determine, in
accordance with section 776(a) of the
Act, that the use of facts available (FA)
is appropriate for TTU because it did
not respond to our antidumping
guestionnaire. We find that this firm has
withheld “information that has been
requested by the administering
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authority.” Furthermore, we determine
that, pursuant to section 776(b) of the
Act, it is appropriate to make an
inference adverse to the interests of this
company because it failed to cooperate
by not responding to our questionnaire.

Where the Department must base the
entire dumping margin for a respondent
in an administrative review on facts
otherwise available because that
respondent failed to cooperate, section
776(b) of the Act authorizes the use of
an inference adverse to the interests of
that respondent in choosing the facts
available. Section 776(b) of the Act also
authorizes the Department to use as
adverse facts available information
derived from the petition, the final
determination, a previous
administrative review, or other
information placed on the record.
Section 776(c) of the Act provides that
the Department shall, to the extent
practicable, corroborate that secondary
information from independent sources
reasonably at its disposal. The
Statement of Administrative Action
(SAA) provides that “corroborate”
means simply that the Department will
satisfy itself that the secondary
information to be used has probative
value. (See H.R. Doc. 316, Vol. 1, 103d
Cong., 2d sess. 870 (1994).)

In this case, for total adverse FA we
have used the best information available
(BIA) rate from the LTFV investigation
(50.84 percent), which was based on the
highest alleged margin in the
antidumping petition (52.60 percent),
adjusted to exclude the export subsidies
found during the period of investigation
(1.76 percent). To corroborate the LTFV
BIA rate of 50.84 percent, we examined
the basis of the rates contained in the
petition. The US prices in the petition
were based on publicly known prices
from a Thai manufacturer selling in the
United States. The foreign market value
was based on constructed value. We
reviewed the data submitted by the
petitioner and the assumptions that
petitioner made when calculating CV.
The methodology was reasonable and
was based on the data reasonably
available to petitioner at the time.

We preliminarily find that, in this
case, there are no circumstances that
indicate that the selected margin is not
appropriate as adverse facts available.

Preliminary Results of the Review

As a result of our review, we
preliminarily determine that a margin of
50.84 percent exists for TTU for the
period July 1, 1995, through June 30,
1996.

Any interested party may request a
hearing within 10 days of publication.
Any hearing, if requested, will be held

44 days after the date of publication, or
the first workday thereafter. Case briefs
and/or written comments from
interested parties may be submitted not
later than 30 days after the date of
publication of this notice. Rebuttal
briefs and rebuttals to written
comments, limited to issues raised in
the case briefs and comments, may be
filed not later than 37 days after the date
of publication. Parties who submit
arguments in this proceeding are
requested to submit with the arguments:
(1) A statement of the issues and (2) a
brief summary of the arguments. The
Department will publish the final
results of the administrative review,
including the results of its analysis of
issues raised in any such written
comments or at a hearing.

Upon completion of this
administrative review, the Department
will issue appraisement instructions
directly to the Customs Service.

Furthermore, the following deposit
requirements will be effective upon
completion of the final results of this
administrative review for all shipments
of carbon steel butt-weld pipe fittings
from Thailand entered, or withdrawn
from warehouse, for consumption on or
after the publication date of the final
results of this administrative review, as
provided by section 751(a)(1) of the Act:
(1) The cash deposit rate for the
reviewed company will be the rate
established in the final results of
administrative review; (2) for
merchandise exported by manufacturers
or exporters not covered in this review
but covered in the original LTFV
investigation or a previous review, the
cash deposit will continue to be the
most recent rate published in the final
determination or final results for which
the manufacturer or exporter received
an individual rate; (3) if the exporter is
not a firm covered in this review, the
previous review, or the original
investigation, but the manufacturer is,
the cash deposit rate will be the rate
established for the most recent period
for the manufacturer of the
merchandise; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous reviews,
the cash deposit rate will be 39.10
percent, the “all others” rate established
in the LTFV investigation (57 FR 29702,
July 6, 1992).

This notice serves as a preliminary
reminder to importers of their
responsibility to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that

reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This administrative review and notice
are in accordance with sections
751(a)(1) and 751(d) of the Act (19
U.S.C. 1675(a)(1)), 19 CFR 353.22 and
19 CFR 353.25.

Dated: April 1, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-8845 Filed 4-4-97; 8:45 am]
BILLING CODE 3510-DS-P-M

DEPARTMENT OF COMMERCE

International Trade Administration

[A-821-807]

Ferrovanadium and Nitrided Vanadium
From the Russian Federation; Notice
of Extension of Time Limit for
Antidumping Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
David Goldberger at (202) 482—-4136, or
Erik Warga at (202) 482—-0922, Office of
AD/CVD Enforcement, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, DC 20230.

SUMMARY: The Department of Commerce
(the Department) is extending the time
limit for the preliminary results of the
first administrative review of the
antidumping duty order on
ferrovanadium and nitrided vanadium
from the Russian Federation. This
extension is made pursuant to the Tariff
Act of 1930, as amended by the Uruguay
Round Agreements Act (hereinafter,
“the Act”).

Postponement

Under the Act, the Department may
extend the deadline for completion of
an administrative review if it
determines it is not practicable to
complete the review within the
statutory time limit of 365 days. The
Department finds that it is not
practicable to complete the first
administrative review of ferrovanadium
and nitrided vanadium from the Russian
Federation within this time limit.

In accordance with section
752(a)(3)(A) of the Act, the Department
will extend the time for completion for
the preliminary results of this review
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from a 245-day period to no later than
a 365-day period.

Dated: March 28, 1997.
Jeffrey P. Bialos,

Principal Deputy Assistant Secretary for
Import Administration.

[FR Doc. 97-8770 Filed 4-4-97; 8:45 am]
BILLING CODE 3510-DS-M

DEPARTMENT OF COMMERCE

International Trade Administration
[A-489-807]

Notice of Amendment of Final
Determination of Sales at Less Than
Fair Value: Certain Steel Concrete
Reinforcing Bars From Turkey

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Shawn Thompson at (202) 482-1776, or
Cameron Werker at (202) 482—-3874, AD/
CVD Enforcement, Group I, Office 5,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230.

Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 by the
Uruguay Rounds Agreements Act
(URAA).

Amendment to the Final Determination

We are amending the final
determination of sales at less than fair
value of certain steel concrete
reinforcing bars from Turkey, to reflect
the correction of a ministerial error
made in the margin calculation of one
of the respondents in that
determination. We are publishing this
amendment to the final determination
in accordance with section 353.28(c) of
the Department’s regulations.

Scope of Investigation

The product covered by this
investigation is all stock deformed steel
concrete reinforcing bars (*‘rebar”) sold
in straight lengths and coils. This
includes all hot-rolled deformed rebar,
rolled from billet steel, rail steel, axle
steel, or low-alloy steel. It excludes (i)
plain round rebar, (ii) rebar that a
processor has further worked or
fabricated, and (iii) all coated rebar.
Deformed rebar is currently classifiable

in the Harmonized Tariff Schedule of
the United States (HTSUS) under item
numbers 7213.110.00 and 7214.20.00.
The HTSUS subheadings are provided
for convenience and customs purposes.
The written description of the scope of
this investigation is dispositive.

Case History

In accordance with section 735(d) of
the Tariff Act of 1930, as amended (the
Act), on March 4, 1997, the Department
published its final determination that
rebar from Turkey was being, or was
likely to be, sold in the United States at
less than fair value (62 FR 9737).
Subsequent to the final determination,
we received allegations that the
Department made ministerial errors in
the margin calculations for one of the
respondents, Habas Sinai Ve Tibbi
Gazalar Istihsal Endustrisi A.S. (Habas).

Amendment of Final Determination

On March 12, 1997, Habas submitted
allegations that two ministerial errors
were made in the Department’s final
determination. Specifically, Habas
asserts that the Department did not
incorporate the verified costs for billets
produced by Habas during the first four
months of the POI. In addition, Habas
argues that the Department made a
manifest error by changing to
constructed value as the basis for
normal value, rather than using the
home market sales data that the
Department used for the preliminary
determination. On March 19, 1997,
petitioners responded to Habas’
ministerial error allegations.

Concerning the allegation with
respect to billet costs, we agree with
Habas and have corrected the
ministerial error pursuant to section
735(e) of the Act and section 353.28(c)
of the Department’s regulations.
However, concerning Habas’ allegation
that the Department made a ministerial
error in rejecting Habas’ home market
sales data, we disagree. As described in
the Department’s final determination,
we fully intended to reject Habas’ home
market sales data and base normal value
on constructed value. For a detailed
discussion of the alleged ministerial
errors and the department’s analysis,
see, memorandum from the Team to
Louis Apple, Acting Office Director,
regarding Ministerial Error Allegations
in the Final Determination of Rebar
From Turkey, dated March 24, 1997.
The revised final weighted-average
dumping margins are as follows:

Original Revised
Manufacturer/pro- final mar- | final mar-
ducer/exporter gin per- gin per-
centage centage
Colakoglu 9.84 9.84
Ekinciler ............. 18.68 18.68
Habas ......... 19.15 18.54
IDC oo 41.80 41.80
Metas .......cccoeeeiieen. 30.16 30.16
All Others ........cc....... 16.25 16.06

Continuation of Suspension of
Liquidation

In accordance with § 735(c) of the Act,
we are directing the Customs Service to
continue to suspend liquidation of all
entries of rebar from all companies
except Colakoglu that are entered, or
withdrawn from warehouse, for
consumption on or after July 12, 1996,
which is 90 days prior to the date of
publication of the notice of the
preliminary determination in the
Federal Register. Regarding Colakoglu,
we are directing the Customs Service to
continue to suspend liquidation of all
entries of rebar from Colakoglu that are
entered, or withdrawn from warehouse,
for consumption on or after October 10,
1996, the date of publication of our
preliminary determination in the
Federal Register. We will instruct the
Customs Service to require a cash
deposit or the posting of a bond equal
to the weighted-average amount by
which normal value exceeds export
price, as indicated in the chart above.
This suspension of liquidation will
remain in effect until further notice.

Notification of International Trade
Commission (ITC)

In accordance with § 735(d) of the
Act, we have notified the ITC of our
determination. If the ITC determines
that material injury, or threat of material
injury, does not exist, the proceeding
will be terminated and all securities
posted will be refunded or canceled. If
the ITC determines that such injury
does exist, the Department will issue an
antidumping duty order directing
Customs officials to assess antidumping
duties on all imports of the subject
merchandise entered, or withdrawn
from warehouse, for consumption on or
after the effective date of the suspension
of liquidation.

This determination is published
pursuant to § 735(d) of the Act.
Dated: March 27, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-8767 Filed 4-4-97; 8:45 am]
BILLING CODE 3510-DS-M
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International Trade Administration
[A-588-841]

Notice of Preliminary Determination of
Sales at Less Than Fair Value: Vector
Supercomputers from Japan.

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Edward Easton or Sunkyu Kim, Office of
AD/CVD Enforcement Il, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482-1777 or (202) 482—
2613.

The Applicable Statute

Unless otherwise indicated, all
citations to the Tariff Act of 1930, as
amended (the Act), are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise indicated, all citations
to the Department’s regulations are to
the current regulations, as amended by
the interim regulations published in the
Federal Register on May 11, 1995 (60
FR 25130).

Preliminary Determination

We preliminarily determine that there
is a reasonable basis to believe or
suspect that vector supercomputers
from Japan are being, or are likely to be,
sold in the United States at less than fair
value (“LTFV"), as provided in section
733(b) of the Act. The estimated margins
of sales at LTFV are shown in the
“Suspension of Liquidation” section of
this notice.

Case History

Since the initiation of this
investigation on August 19, 1996
(Notice of Initiation of Antidumping
Duty Investigation: Vector
Supercomputers from Japan, 61 FR
43527, August 23, 1996), the following
events have occurred.

On September 12, 1996, the United
States International Trade Commission
(“ITC”) notified the Department of
Commerce (‘‘the Department”) of its
affirmative preliminary determination
(see ITC Investigation No. 731-TA-750).
The ITC found that there is a reasonable
indication that an industry in the
United States is threatened with
material injury by reason of imports of
vector supercomputers from Japan.

Based on the information available to
the Department, the following two
companies were named as mandatory
respondents in this investigation:
Fujitsu Limited (“Fujitsu’) and NEC
Corporation (““NEC”). On September 30,
1996, we presented Section A of the
Department’s questionnaire 1 to Fujitsu
and NEC. In this case, Section A of the
questionnaire was designed specifically
to elicit the technical information
necessary for determining whether a
constructed value analysis rather than a
comparison to vector supercomputers
sold in the home market or to third
countries was appropriate in this
investigation. NEC did not respond to
the Department’s Section A
questionnaire. Instead, on October 15,
1996, counsel for NEC sent a letter to
the Secretary of Commerce, enclosing a
complimentary copy of its request that
the U.S. Court of International Trade
(““CIT”’) enjoin the Department’s
antidumping investigation. Because
NEC did not respond to Section A of our
questionnaire, we were unable to
prepare the remaining sections of the
questionnaire for NEC. For a further
discussion, see Memorandum to File
from Edward Easton dated November
27, 1996, and the Facts Available
section of the notice. Fujitsu’s response
to Section A was received on October
25, 1996.

At the Department’s request, Cray
Research, Inc. (the petitioner), and
Fujitsu filed comments on the
appropriate product model matching
criteria to be used in this investigation
on October 16 and 17, 1996,
respectively. On November 13, 1996, we
issued Sections B and C of the
Department’s questionnaire to Fujitsu.
On December 17, 1996, Fujitsu
requested that it be allowed to limit its
reporting of home market sales to only
those sales most comparable to Fujitsu’s
single sale to the United States made
during the period of investigation
(“POI""). The Department, in a letter
dated December 26, 1996, permitted
Fujitsu to report data only for those
home market sales with the same
number of processing elements as its
U.S. sale. Fujitsu submitted its Sections
B and C responses on January 8, 1997.
Based on the information received in
Fujitsu’s Sections A, B and C responses,
the Department issued a supplemental
questionnaire on January 16, 1997.
Fujitsu’s response to the supplemental

1Section A of the questionnaire requests

information concerning a company'’s corporate
structure and business practices, the merchandise
under investigation that it sells, and the sales of the
merchandise in all of its markets. Sections B and

C of the questionnaire request home market sales
listings and U.S. sales listings, respectively.

guestionnaire was received on January
27,1997.

On December 12, 1996, at the request
of the petitioner, we postponed the
preliminary determination to February
25, 1997. (See Notice of Postponement
of Preliminary Determination:
Antidumping Investigation of Vector
Supercomputers from Japan, 61 FR
66653, December 18, 1996.)

In connection with NEC’s appeal to
the CIT, on February 18, 1997, the court,
with the consent of the parties to the
litigation, enjoined the Department from
issuing its preliminary determination in
this investigation until March 28, 1997.
On March 21, 1997, the CIT denied
NEC'’s request for a preliminary
injunction to further enjoin issuance of
the preliminary determination.

Cost of Production Allegation

On November 27, 1996, the petitioner
alleged that there are reasonable
grounds to believe or suspect that
Fujitsu’s home market sales during the
POI were made at prices below the cost
of production (““COP’"). We rejected this
allegation because it was untimely filed
pursuant to 19 CFR 353.31(c)(i)(i.e.,
filed less than 45 days prior to the
scheduled date of the preliminary
determination). On December 17, 1996,
subsequent to the above-cited
postponement of the preliminary
determination, the petitioner submitted
a second sales-below-cost allegation
concerning Fujitsu’s home market sales.
We determined that the second
allegation was inadequate for purposes
of initiating a cost investigation. In a
letter dated January 2, 1997, we
informed the petitioner of our
determination and provided the
petitioner with an outline of
supplementary information that would
be needed for the Department to further
consider its allegation. On January 14,
1997, the petitioner refiled its sales-
below-cost allegation. The petitioner
supplemented that allegation with
additional information on January 24,
1997. Fujitsu submitted rebuttal
comments to the petitioner’s allegations
in January 1997. Fujitsu’s comments are
addressed in memorandums to Richard
W. Moreland dated February 13 and 14,
1997.

Based on our examination of the
petitioner’s January 14, 1997, allegation,
we determined that there are reasonable
grounds to believe or suspect that
Fujitsu sold vector supercomputers in
the home market at prices which were
below their COP. Accordingly, on
January 28, 1997, we initiated a COP
investigation with respect to Fujitsu’s
home market sales. See Memorandum to
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Barbara R. Stafford, dated January 28,
1997.

Section D of the Department’s
guestionnaire requesting cost of
production and constructed value
(““CV”’) data was issued to Fujitsu on
February 12, 1997. On March 13, 1997,
the Department extended Fujitsu’s time
to respond to Section D of the
questionnaire to April 14, 1997.
Accordingly, we are not able to include
a COP analysis in our preliminary
determination. We will analyze Fujitsu’s
COP and CV data for our final
determination.

Postponement of Final Determination
and Extension of Provisional Measures

Pursuant to section 735(a)(2)(A) of the
Act, on March 13, 1997, Fujitsu
requested that in the event of an
affirmative preliminary determination
in this investigation, the Department
postpone its final determination until
not later than 135 days after the
publication of an affirmative
preliminary determination in the
Federal Register. Our preliminary
determination is affirmative. In
addition, Fujitsu accounts for a
significant proportion of exports of the
subject merchandise, and as we are not
aware of the existence of any
compelling reasons for denying this
request, we are granting Fujitsu’s
request (under 19 CFR 353.20 (b) (1995))
and postponing the final determination.
Suspension of liquidation will be
extended accordingly. See Preliminary
Determination of Sales at Less Than
Fair Value: Large Newspaper Printing
Presses and Components Thereof,
Whether Assembled or Unassembled
from Japan (61 FR 8029, March 1, 1996).

Scope of Investigation

The products covered by this
investigation are all vector
supercomputers, whether new or used,
and whether in assembled or
unassembled form, as well as vector
supercomputer spare parts, repair parts,
upgrades, and system software shipped
to fulfill the requirements of a contract
for the sale and, if included,
maintenance of a vector supercomputer.
A vector supercomputer is any
computer with a vector hardware unit as
an integral part of its central processing
unit boards.

The vector supercomputers imported
from Japan, whether assembled or
unassembled, covered by this
investigation are classified under
heading 8471 of the Harmonized Tariff
Schedules of the United States (“HTS”).
Although the HTS heading is provided
for convenience and customs purposes,

our written description of the scope of
this investigation is dispositive.

Period of Investigation

The POl is July 1, 1995 through June
30, 1996.

Facts Available

As discussed above, NEC failed to
answer the Department’s questionnaire.
On October 15, 1996, NEC sent a letter
to the Secretary of Commerce, enclosing
a complimentary copy of its request that
the U.S. Court of International Trade
(“CIT”) enjoin the Department’s
antidumping investigation. In this letter,
counsel stated that “* * * my clients
will respectfully withhold their
response to the Department’s
questionnaire until such time as a
qualified independent party * * *is
appointed as a ‘‘special master” to
conduct the investigation.” We have
placed this letter on the record of this
proceeding and it is the last
communication we have had with NEC
on that record. NEC’s decision not to
respond to the Department’s request for
information has left the Department
with no alternative other than to
proceed on the basis of the facts
available.

Section 776(a)(2) of the Act provides
that if an interested party (1) Withholds
information that has been requested by
the Department, (2) fails to provide such
information in a timely manner or in the
form or manner requested, (3)
significantly impedes an antidumping
investigation, or (4) provides such
information but the information cannot
be verified, the Department is required
to use facts otherwise available (subject
to subsections 782(c)(1) and (e)) to make
its determination. Section 776(b) of the
Act further provides that adverse
inferences may be used in selecting
from the facts otherwise available if the
party failed to cooperate by not acting
to the best of its ability to comply with
requests for information. See also
‘““Statement of Administrative Action”
accompanying the URAA, H.R. Rep. No.
316, 103rd Cong., 2d Sess. 870 (“‘SAA™).
NEC'’s decision not to participate in the
Department’s investigation
demonstrates that it failed to act to the
best of its ability in this investigation.
Therefore, the Department has
determined that an adverse inference is
appropriate. Consistent with
Departmental practice in cases where
respondents decide not to participate, as
facts otherwise available, we are
assigning to NEC the margin stated in
the petition, 454 percent.

Section 776(c) provides that if the
Department relies upon secondary
information, such as the petition, when

resorting to facts otherwise available, it
must, to the extent practicable,
corroborate that information from
independent sources that are reasonably
at its disposal. When analyzing the
petition, the Department examined the
data that the petitioner relied upon in
calculating the estimated dumping
margin. This calculation was based on
a comparison of the export price of an
NEC offer to the normal value of the
NEC vector supercomputer system. The
export price was based on the “best and
final offer’” to supply a U.S. customer
with four vector supercomputers
manufactured by NEC. Normal value
was based on the estimated constructed
value of this NEC system.

The Department examined the
accuracy and adequacy of all of the
information from which the margin was
calculated during our pre-initiation
analysis of the petition. For the purpose
of this preliminary determination, we
re-examined the information provided
in the petition. The petition included a
copy of NEC’s English-language
brochure describing the company’s SX—
4 series vector supercomputer,
including the specifications of this
model. The contract value of the
procurement relied upon for the U.S.
sale is in the public domain. The
procurement negotiations for NEC’s
“best and final offer” to the U.S.
purchaser are described in an
acquisition announcement released by
the University Corporation for
Atmospheric Research on May 20, 1996.
The estimated cost build up for
constructing the value of the NEC
system used as normal value was based
upon the recent cost experience of the
petitioner in building similar
supercomputer systems. Cray Research,
Inc. is the only U.S. manufacturer of
vector supercomputer systems
comparable in performance to the NEC
SX—4 system. We examined the
methodology for estimating the
dumping margin on the SX—4 after the
filing of the petition and found it to be
satisfactory.

Based on our review of the available
evidence, we find that the information
in the petition continues to be of
probative value. See SAA at 870.
Therefore, we determine that the
petition is corroborated within the
meaning of section 776(c) of the Act.

Product Comparison

As noted above in the ““Case History”
section, the Department granted
Fujitsu’s request to limit its reporting of
home market sales of vector
supercomputers during the POI to those
sales with the same number of
processing elements as the sale made in
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the United States. We selected the home
market sale most comparable to the U.S.
sale based on the six-model matching
criteria proposed by Fujitsu and the
petitioner. For a further discussion, see
Memorandum to Richard W. Moreland,
dated March 26, 1997.

Level of Trade and CEP Offset

As set forth in section 773(a)(1)(B)(i)
of the Act and in the SAA at 829-831,
to the extent practicable, the
Department will calculate normal value
(““NV”) based on sales at the same level
of trade as the U.S. sales. When the
Department is unable to find sales in the
comparison market at the same level of
trade as the U.S. sale(s), the Department
may compare sales in the U.S. and
foreign markets at different levels of
trade.

Section 773(a)(7)(A) provides that if
we compare a U.S. sale with a home
market sale made at a different level of
trade, we will adjust the NV to account
for this difference if two conditions are
met. First, there must be differences
between the actual selling functions
performed by the seller at the level of
trade of the U.S. sale and at the level of
trade of the comparison market sale
used to determine NV. Second, the
differences must affect price
comparability, as evidenced by a pattern
of consistent price differences between
sales at the different levels of trade in
the market in which NV is determined.

For constructed export price (““CEP™)
sales, section 773(a)(a)(7)(B) establishes
the procedure for making a ‘““CEP Offset”
when two conditions are met. First, the
NV is established at a level of trade
which constitutes a more advanced
stage of distribution than the level of
trade of the CEP and, second, the data
available do not establish an appropriate
basis for calculating a level-of-trade
adjustment.

In its questionnaire response, Fujitsu
reported that the following functions
were performed in the home market for
sales to end users: market research, sales
activity, contract negotiations, warranty
and other after-sale service, technical
services, installation services, freight
and delivery arrangements, and
maintenance. Fujitsu reported the same
selling functions by Fujitsu America,
Inc., for the U.S. sale, which was also to
an end user. Fujitsu asserts that should
the Department treat its U.S. sale as a
CEP sale, the statutory adjustments to
arrive at CEP would place home market
sales at a more advanced level of trade
than the level of trade of the CEP sale.
This assertion is based only on Fujitsu’s
assumption that a CEP sale is, by
definition, at a different level of trade
than the NV level of trade. Fujitsu did

not provide sufficient factual
information demonstrating a difference
in levels of trade that would affect price
comparability or data to quantify any
such affect.

Based on Fujitsu’s responses, we
cannot establish that different levels of
trade were involved in the different
markets. In response to our original and
supplemental questions concerning
level of trade, Fujitsu reported only very
limited and general information on
types of selling functions, which is
insufficient for a level-of-trade analysis.
Even if it were possible to determine
differences in levels of trade from this
limited data, Fujitsu has not provided
any information which would justify a
level-of-trade adjustment. The
Department’s practice is to not rely on
a presumption that there will be a level-
of-trade adjustment or a CEP offset in
CEP price comparisons. The evidence
must establish that the comparison sales
are at a more advanced level of trade
and that available data does not provide
a sufficient basis for an adjustment.
Absent such information, the
Department cannot find that a CEP
offset is authorized by section
773(a)(7)(B).

Fair Value Comparisons

To determine whether Fujitsu’s single
sale of a vector supercomputer system to
the United States during the POI was
made at less than fair value, we
compared CEP to the normal value, as
described in the “Constructed Export
Price” and “Normal Value” sections of
this notice.

Constructed Export Price

We calculated CEP for Fujitsu, in
accordance with sections 772 (b), (c)
and (d) of the Act. We found that CEP
is warranted because all U.S. sales
activities associated with the single U.S.
sale took place in the United States
through a wholly-owned subsidiary of
Fujitsu. We calculated CEP based on the
installed price to the first unaffiliated
customer in the United States. We made
deductions from the starting price for
the following expenses: foreign inland
freight, foreign inland insurance, foreign
brokerage and handling, international
freight, marine insurance, U.S.
brokerage and handling, U.S. inland
freight, and U.S. Customs duties.

Pursuant to section 772(d) of the Act,
we also made deductions for direct
selling expenses, including imputed
credit, installation service, and training
expenses. In addition, we deducted
indirect selling expenses that related to
economic activity in the United States.
These included inventory carrying costs
and indirect selling expenses incurred

in the home market, and the indirect
selling expenses of the U.S. subsidiary.
Finally, we made an adjustment for CEP
profit in accordance with section
722(d)(3) of the Act.

Normal Value

In order to determine whether there
was a sufficient volume of sales in the
home market to serve as a viable basis
for calculating NV, we compared
Fujitsu’s volume of home market sales
of the foreign like product to the volume
of U.S. sales of the subject merchandise,
in accordance with section 773(a)(1)(C)
of the Act. Fujitsu’s aggregate volume of
home market sales of the foreign like
product was greater than five percent of
its aggregate volume of U.S. sales of the
subject merchandise. Accordingly, we
determined that its home market was
viable. As noted above in the Product
Comparison section of the notice, we
based NV on a home market sale of the
product which we identified as the most
comparable to the U.S. sale.

We calculated NV based on the
installed price to an unaffiliated
customer and made deductions from the
starting price for inland freight and
inland insurance. We made adjustments
for differences in the merchandise in
accordance with section 773(a)(6)(C)(ii)
of the Act. For the purposes of this
preliminary determination, we
recalculated the difference-in-
merchandise adjustment based on the
costs of hardware reported by Fujitsu. In
recalculating the adjustment, we
included the cost of software as well as
hardware. In addition, in accordance
with section 773(a)(6)(C)(iii) of the Act,
we made circumstance-of-sale
adjustments for direct expenses
including imputed credit, warranty
expenses, installation and technical
service expenses. Finally, we deducted
home market packing costs and added
U.S. packing costs in accordance with
section 773(a)(6)(B) of the Act.

Currency Conversion

We made currency conversions into
U.S. dollars based on the official
exchange rates in effect on the date of
the U.S. sale as certified by the Federal
Reserve Bank.

Section 773A(a) of the Act directs the
Department to convert foreign
currencies based on the dollar exchange
rate in effect on the date of sale of the
subject merchandise, except if it is
established that a currency transaction
on forward markets is directly linked to
an export sale. When a company
demonstrates that a sale on forward
markets is directly linked to a particular
export sale in order to minimize its
exposure to exchange rate losses, the
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Department will use the rate of
exchange in the forward currency sale
agreement.

Section 773A(a) also directs the
Department to use a daily exchange rate
in order to convert foreign currencies
into U.S. dollars, unless the daily rate
involves a fluctuation. It is the
Department’s practice to find that a
fluctuation exists when the daily
exchange rate differs from the
benchmark rate by 2.25 percent. The
benchmark is defined as the rolling
average of rates for the past 40 business
days. When we determine a fluctuation
existed, we substitute the benchmark for
the daily rate, in accordance with
established practice. Further, section
773A(b) directs the Department to allow
a 60-day adjustment period when a
currency has undergone a sustained
movement. A sustained movement has
occurred when the weekly average of
actual daily rates exceeds the weekly
average of benchmark rates by more
than five percent for eight consecutive
weeks. (For an explanation of this
method, see, Policy Bulletin 96-1:
Currency Conversions, 61 FR 9434,
March 8, 1996.) Such an adjustment
period is required only when a foreign
currency is appreciating against the U.S.
dollar. The use of an adjustment period
was not warranted in this case because
the Japanese yen did not undergo a
sustained movement, nor were there any
currency fluctuations during the POI.

Verification

As provided in section 782(i) of the
Act, we will verify all information used
in making our final determination.

Suspension of Liquidation

In accordance with section 733(d) of
the Act, we are directing the Customs
Service to suspend liquidation of all
entries of vector supercomputers from
Japan, as defined in the ““Scope of
Investigation’ section of this notice, that
are entered, or withdrawn from
warehouse for consumption, on or after
the date of publication of this notice in
the Federal Register. For these entries,
the Customs Service will require a cash
deposit or posting of a bond equal to the
estimated amount by which the normal
value exceeds the export price as shown
below.

The entries must be accompanied by
documentation provided by both the
foreign manufacturer/exporter and the
U.S. importer which discloses the
following information: (1) The vector
supercomputer contract pursuant to
which the merchandise is imported, (2)
a description of the merchandise
included in the entry, (3) the actual or
estimated price (agreed to as of the time

of importation) of the complete vector
supercomputer system, and (4) a
schedule of all shipments to be made
pursuant to a particular vector
supercomputer contract, if more than
one shipment is involved. We will also
request that the Japanese manufacturer/
exporter(s) submit to the Department the
contracts pursuant to which subject
merchandise is imported. These
suspension of liquidation instructions
will remain in effect until further notice.

The scope of this investigation
includes both complete and
unassembled shipments. Given that
vector supercomputer systems may be
entered into the United States in
different shipments, it is important to
ensure that the subject merchandise,
particularly parts, components, and
subassemblies, be readily identifiable to
the U.S. Customs Service and to the
Department. To ensure that any
antidumping order which may issue as
a result of this investigation is clear, we
are requesting interested parties to
submit their comments on this subject
to the Department by May 5, 1997.
Reply comments will be due by May 19,
1997.

The weighted-average dumping
margins are as follows:

Weighted-
average
margin
percentage

Exporter/manufacturer

27.17
454.00
27.17

Fujitsu

N
All Others

* Facts Available Rate.

Pursuant to section 735(c)(5)(A) of the
Act, the Department has excluded the
margin determined entirely under
section 776 of the Act from the
calculation of the All Others rate.

ITC Notification

In accordance with section 733(f) of
the Act, we have notified the ITC of our
determination. If our final
determination is affirmative, the ITC
will determine before the later of 120
days after the date of this preliminary
determination or 45 days after our final
determination whether these imports
are materially injuring, or threaten
material injury to, the U.S. industry.

Public Comment

Case briefs or other written comments
in at least ten copies must be submitted
to the Assistant Secretary for Import
Administration no later than July 7,
1997, and rebuttal briefs, no later than
July 10, 1997. A list of authorities used
and an executive summary of issues
should accompany any briefs submitted

to the Department. The summary should
be limited to five pages total, including
footnotes. In accordance with section
774 of the Act, we will hold a public
hearing, if requested, to give interested
parties an opportunity to comment on
arguments raised in case or rebuttal
briefs. Tentatively, the hearing will be
held on July 14, 1997, time and room to
be determined, at the U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230. Parties should
confirm by telephone the time, date, and
place of the hearing 48 hours before the
scheduled time.

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to the Assistant Secretary for
Import Administration, U.S. Department
of Commerce, Room 1870, within ten
days of the publication of this notice.
Requests should contain: (1) The party’s
name, address, and telephone number;
(2) the number of participants; and (3)
a list of the issues to be discussed. Oral
presentations will be limited to issues
raised in the briefs. If this investigation
proceeds normally, we will make our
final determination by 135 days after the
date of the preliminary determination.

This determination is published
pursuant to section 733(f) of the Act.
Dated: March 28, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-8766 Filed 4-4-97; 8:45 am]
BILLING CODE 3510-DS-P
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Washington, D.C. 20230.
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Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are to the
current regulations, as amended by the
interim regulations published in the
Federal Register on May 11, 1995 (60
FR 25130).

Amended Final Results

On December 31, 1996, the
Department of Commerce (the
Department) published the final results
of its administrative review of the
antidumping duty order on certain
welded carbon steel pipe and tube (pipe
and tube) from Turkey (61 FR 69067).
The period of review (POR) is May 1,
1994, through April 30, 1995.

In January 1997, the petitioners and
the Borusan Group (Borusan) filed
timely allegations, pursuant to 19 CFR
353.28, of ministerial and clerical errors
with regard to the final results in the
1994-95 administrative review of the
antidumping duty order on pipe and
tube from Turkey.

We determine, in accordance with
section 735(e) of the Act, that
ministerial errors were made in our
margin calculation for Borusan.
Specifically, Borusan alleged that (1) the
verified costs upon which the
Department relied for its final results
did not include inventory holdings
gains; (2) the concordance program (i.e.,
matching) selected inappropriate
matches; and (3) the computer program
incorrectly applied the weight savings
adjustment to all costs, rather than only
to costs based on the weight of coil. In
accordance with 19 CFR 353.28(c), we
are amending the final results of the
administrative review of steel pipe and
tube from Turkey to correct these
ministerial errors. For a detailed
discussion and the Department’s
analysis, see Memorandum from Case
Analysts to Richard W. Moreland, dated
March 24, 1997.

Additionally, Borusan alleged that (1)
the Department’s calculation of cost of
production is improperly based on an
average of the production costs for the
period July 1994 to April 1995, and
erroneously ignores reported costs for
the period July 1993 through June 1994;
and (2) the Department erroneously
based its level of trade price analysis on
the POR rather than on a monthly basis
since Turkey experienced
hyperinflation during the POR. We

determine that these allegations are not
ministerial errors pursuant to 19 CFR
353.28(d) because it is a substantive
argument for a new methodology. Kerr-
McGee Chemical Corp. v. United States,
No. 97-2, Slip Op. at 20 (CIT January 8,
1997). Accordingly, we have not
considered these issues because they are
outside the scope of permissible
corrections under 19 CFR 353.28(d). Id.
For a detailed discussion and the
Department’s analysis, see
Memorandum from Case Analysts to
Richard W. Moreland, dated February
27, 1997.

The petitioners alleged that the
Department incorrectly relied on the
exchange rates for investigations, rather
than those for administrative reviews.
They state that the Department did not
follow its policy outlined in Change in
Policy Regarding Currency Conversion
(61 FR 9434, March 8, 1996) (Change in
Policy). We determine that this
allegation is not a ministerial error
pursuant to 19 CFR 353.28(d) because it
was the Department’s intention to limit
the application of the Change in Policy.
See Final Results, at 69071.

Scope of the Review

Imports covered by this review are
shipments of certain welded carbon
steel pipe and tube products with an
outside diameter of 0.375 inch or more
but not over 16 inches, of any wall
thickness. These products are currently
classifiable under the following
Harmonized Tariff Schedule of the
United States (HTSUS) subheadings:
7306.30.10.00, 7306.30.50.25,
7306.30.50.32, 7306.30.50.40,
7306.30.50.55, 7306.30.50.85, and
7306.30.50.90. These products,
commonly referred to in the industry as
standard pipe and tube, are produced to
various American Society for Testing
and Materials (ASTM) specifications,
most notably A-120, A-53 or A-135.

Although the HTSUS subheadings are
provided for convenience and customs
purposes, our written description of the
scope of this proceeding is dispositive.

Amended Final Results of Review

Upon correction of the ministerial
errors, we have determined that the
following margins exist for the period
indicated:

Manufacturer/ . : Margin
exporter Time period percent
Borusan ......... 5/1/94-4/30/95 3.37

The Customs Service shall assess
antidumping duties on all appropriate
entries. Individual differences between
United States price and normal value

may vary from the percentages stated
above. The Department will issue
appraisement instructions directly to
the Customs Service.

Furthermore, the following deposit
requirements will be effective, upon
publication of this notice of amended
final results of review for all shipments
of certain circular welded carbon steel
pipe and tube from Turkey entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) The cash
deposit rate for Borusan will be the rate
established above; (2) for merchandise
exported by manufacturers or exporters
not covered in this review but covered
in the original less than fair value
(LTFV) investigation or a previous
review, the cash deposit will continue
to be the most recent rate published in
the final determination or final results
for which the manufacturer or exporter
received a company-specific rate; (3) if
the exporter is not a firm covered in this
review, or the original investigation, but
the manufacturer is, the cash deposit
rate will be that established for the
manufacturer of the merchandise in
these final results of review or the LTFV
investigation; and (4) if neither the
exporter nor the manufacturer is a firm
covered in this or any previous review,
the cash deposit rate will be 14.74
percent, the All Others rate established
in the LTFV investigation.

These deposit requirements shall
remain in effect until publication of the
final results of the next administrative
review.

This notice also serves as final
reminder to importers of their
responsibility to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This notice also is the only reminder
to parties subject to administrative
protective order (APO) of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d). Failure to
comply is a violation of the APO.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
C.F.R. 353.28.
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Dated: March 31, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-8769 Filed 4-4-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

University of Arizona; Notice of
Decision on Application for Duty-Free
Entry of Scientific Instrument

This decision is made pursuant to
Section 6(c) of the Educational,
Scientific, and Cultural Materials
Importation Act of 1966 (Pub. L. 89—
651, 80 Stat. 897; 15 CFR part 301).
Related records can be viewed between
8:30 A.M. and 5:00 P.M. in Room 4211,
U.S. Department of Commerce, 14th and
Constitution Avenue, N.W.,
Washington, D.C.

Docket Number: 96-129. Applicant:
University of Arizona, Tucson, AZ
85721. Instrument: Surface Forces
Apparatus, Model Mark 4.
Manufacturer: Australian National
University, Australia. Intended Use: See
notice at 62 FR 4032, January 28, 1997.

Comments: None received. Decision:
Approved. No instrument of equivalent
scientific value to the foreign
instrument, for such purposes as it is
intended to be used, is being
manufactured in the United States.
Reasons: The foreign instrument
provides measurement of the forces
between two surfaces in vapor or liquid
with a sensitivity of 10 nN and a
distance resolution of about 0.1 nm with
a positioning accuracy to 50 nm. This
capability is pertinent to the applicant’s
intended purposes and we know of no
other instrument or apparatus of
equivalent scientific value to the foreign
instrument which is being
manufactured in the United States.
Frank W. Creel,

Director, Statutory Import Programs Staff.
[FR Doc. 97-8768 Filed 4-4-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-401-401]

Certain Carbon Steel Products from
Sweden; Final Results of
Countervailing Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
countervailing duty administrative
review.

SUMMARY: On December 3, 1996, the
Department of Commerce (“‘the
Department”) published in the Federal
Register its preliminary results of
administrative review of the
countervailing duty order on Certain
Carbon Steel Products from Sweden for
the period January 1, 1994 through
December 31, 1994 (61 FR 64062;
December 3, 1996). The Department has
now completed this administrative
review in accordance with section
751(a) of the Tariff Act of 1930, as
amended. For information on the net
subsidy for the reviewed company, and
for all non-reviewed companies, please
see the Final Results of Review section
of this notice. We will instruct the U.S.
Customs Service to assess
countervailing duties as detailed in the
Final Results of Review section of this
notice.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Gayle Longest or Lorenza Olivas, Office
of CVD/AD Enforcement VI, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482-2786.

SUPPLEMENTARY INFORMATION:

Background

Pursuant to 19 C.F.R. 355.22(a), this
review covers only those producers or
exporters of the subject merchandise for
which a review was specifically
requested. Accordingly, this review
covers SSAB Svenskt Stal AB (“‘SSAB”),
the sole known producer/exporter of the
subject merchandise during the review
period. This review also covers the
period January 1, 1994 through
December 31, 1994, and 10 programs.

We published the preliminary results
on December 3, 1996 (61 FR 64062). We
invited interested parties to comment on
the preliminary results. We received no
comments from any of the parties.

Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions of the Tariff Act of 1930,
as amended by the Uruguay Round
Agreements Act (“URAA”) effective
January 1, 1995 (*“‘the Act”). The
Department is conducting this
administrative review in accordance
with section 751(a) of the Act.

Scope of the Review

Imports covered by this review are
shipments of certain carbon steel

products from Sweden. These products
include cold-rolled carbon steel, flat-
rolled products, whether or not
corrugated, or crimped: whether or not
pickled, not cut, not pressed and not
stamped to non-rectangular shape; not
coated or pleated with metal and not
clad; over 12 inches in width and of any
thickness; whether or not in coils.
During the review period, such
merchandise was classifiable under the
Harmonized Tariff Schedule (HTS) item
numbers 7209.11.0000, 7209.12.0000,
7209.13.0000, 7209.21.0000,
7209.22.0000, 7209.23.0000,
7209.24.5000, 7209.31.0000,
7209.32.0000, 7209.33.0000,
7209.34.0000, 7209.41.0000,
7209.43.0000, 7209.44.0000,
7209.90.0000, 7211.30.5000,
7211.41.7000 and 7211.49.5000. The
HTS item numbers are provided for
convenience and customs purposes. The
written description remains dispositive.

Allocation Methodology

In the past, the Department has relied
upon information from the U.S. Internal
Revenue Service on the industry-
specific average useful life (“AUL") of
assets in determining the allocation
period for nonrecurring grant benefits.
See General Issues Appendix appended
to Final Countervailing Duty
Determination; Certain Steel Products
from Austria, 58 FR 37217, 37226 (July
9, 1993) (“‘General Issues Appendix”’).
However, in British Steel plc. v. United
States, 879 F. Supp. 1254 (CIT 1995)
(““British Steel’’), the U.S. Court of
International Trade (‘‘the Court”) ruled
against this allocation methodology. In
accordance with the Court’s remand
order, the Department calculated a
company-specific allocation period for
nonrecurring subsidies based on the
AUL of non-renewable physical assets.
This remand determination was
affirmed by the Court on June 4, 1996.
British Steel, 929 F. Supp. 426, 439 (CIT
1996).

The Department has decided to
acquiesce to the Court’s decision and, as
such, we intend to determine the
allocation period for nonrecurring
subsidies using company-specific AUL
data where reasonable and practicable.
In the preliminary results (61 FR 64062),
the Department preliminarily
determined that it is reasonable and
practicable to allocate all new
nonrecurring subsidies (i.e., subsidies
that have not yet been assigned an
allocation period) based on a company-
specific AUL. However, if a subsidy has
already been countervailed based on an
allocation period established in an
earlier segment of the proceeding, it
does not appear reasonable or
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practicable to reallocate that subsidy
over a different period of time. In other
words, since the countervailing duty
rate in earlier segments of the
proceeding was calculated based on a
certain allocation period and resulting
benefit stream, redefining the allocation
period in later segments of the
proceeding would entail taking the
original grant amount and creating an
entirely new benefit stream for that
grant. Such a practice may lead to an
increase or decrease in the total amount
countervailed and, thus, would result in
the possibility of over-countervailing or
under-countervailing the actual benefit.
The Department preliminarily
determined that a more reasonable and
accurate approach is to continue using
the allocation period first assigned to
the subsidy. We invited the parties to
comment on the selection of this
methodology and to provide any other
reasonable and practicable approaches
for complying with the Court’s ruling.
We received no comments on this issue.

In the current review, there are no
new subsidies. All of the nonrecurring
subsidies currently under review were
provided prior to the period of review
(“POR™); allocation periods for these
grants were established during prior
segments of this proceeding. Therefore,
for purposes of these final results, the
Department is using the original
allocation period assigned to each
nonrecurring subsidy.

Privatization and Sale of Productive
Units

SSAB is the only company that
produces and exports the subject
merchandise from Sweden. SSAB has
sold several productive units and the
company was partially privatized twice,
in 1987 and in 1989. During the review
period, SSAB was completely
privatized.

In Final Affirmative Countervailing
Duty Determinations: Certain Steel
Products from Sweden, 58 FR 37385
(July 9, 1993) (“Final Determination”),
the Department found that SSAB had
received countervailable subsidies prior
to the sale of the productive units and
the two partial privatizations. Further,
the Department found that a private
party purchasing all or part of a
government-owned company can repay
prior subsidies on behalf of the
company as part or all of the sales price
(see General Issues Appendix, 58 FR at
37262 (July 9, 1993)). Therefore, to the
extent that a portion of the sales price
paid for a privatized company can be
reasonably attributed to prior subsidies,
that portion of those subsidies will be
extinguished.

To calculate a rate for the subsidies
that were allocated to the spin-offs, i.e.,
productive units that were sold, we first
determined the amount of the subsidies
attributable to each productive unit by
dividing the asset value of that
productive unit by the total asset value
of SSAB in the year of the spin-off. We
then applied this ratio to the net present
value (“NPV”"), in the year of the spin-
off, of the future benefit streams from all
of SSAB’s prior subsidies allocable to
the POR. The future benefit streams at
the time of the sale of each productive
unit reflect the Department’s allocation
over time of prior subsidies to SSAB in
accordance with the declining balance
methodology (see e.g., Final Affirmative
Countervailing Duty Determination:
Fresh Chilled Atlantic Salmon from
Norway, 56 FR 7678; 7679 (February 25,
1991)), and reflect also the prior spin-
offs of SSAB productive units.

We next estimated the portion of the
purchase price which represents
repayment of prior subsidies by
determining the portion of SSAB’s net
worth that was accounted for by
subsidies. To do that, we divided the
face value of the allocable subsidies
received by SSAB in each year from
fiscal year 1979 through fiscal year 1993
by SSAB’s net worth in the same year.
We calculated a simple average of these
ratios, which was then multiplied by the
purchase price of the productive unit.
Thus, we determined the amount of the
purchase price which represents
repayment of prior subsidies. This
amount was subtracted from the
subsidies attributed to the productive
unit at the time of sale to arrive at the
amount of subsidies allocated to the
productive unit being spun-off.

To calculate the subsidies remaining
with SSAB after privatization, we
performed the following calculations.
We first calculated the NPV of the future
benefit stream of the subsidies at the
time of the sale of the shares taking into
account the spin-offs. Next, we
estimated the portion of the purchase
price which represents repayment of
prior subsidies in accordance with the
methodology described in the
“Privatization” section of the General
Issues Appendix at 37259. This amount
was then subtracted from the amount of
the NPV eligible for repayment, and the
result was divided by the NPV to
calculate the ratio representing the
amount of subsidies remaining with
SSAB.

To calculate the benefit provided to
SSAB in the POR, where appropriate,
we multiplied the benefit calculated for
1994, adjusted for sales of productive
units, by the ratio representing the
amount of subsidies remaining with

SSAB after privatization. We then
divided the results by the company’s
total sales in 1994.

Analysis of Programs

Based upon our analysis of the
information on the record, we determine
the following:

I. Programs Previously Determined to
Confer Subsidies

We did not receive any comments on
the following programs from the
interested parties; however, our review
of the record uncovered a clerical error
in our preliminary calculations. In our
calculation of the subsidies remaining
with SSAB after its privatization, we
inadvertently took the face value of the
subsidies in calculating the future
benefit stream from the nonrecurring
subsidies at the time of the sale. Instead,
we should have calculated their net
present value, which is the methodology
set forth in the General Issues
Appendix, to determine the amount of
subsidies remaining with SSAB and the
amount of subsidies repaid at the time
of the sale. Accordingly, for these final
results, we have adjusted our
calculations to reflect the net present
value of the remaining stream of
benefits from the nonrecurring
subsidies. The corrected rates are listed
below.

1. Equity Infusions

In the preliminary results, we found
that this program conferred
countervailable subsidies on the subject
merchandise. We did not receive any
comments on this program from
interested parties; however, due to the
clerical error explained above, the net
subsidy for this program has changed
from 0.53 percent ad valorem to 0.51
percent ad valorem for SSAB.

2. Structural Loans

In the preliminary results, we found
that this program conferred
countervailable subsidies on the subject
merchandise. We did not receive any
comments on this program from
interested parties; however, due to the
clerical error explained above, the net
subsidy for this program has changed
from 0.27 percent ad valorem to 0.26
percent ad valorem for SSAB.

3. Forgiven Reconstruction Loans

In the preliminary results, we found
that this program conferred
countervailable subsidies on the subject
merchandise. We did not receive any
comments on this program from
interested parties; however, due to the
clerical error explained above, the net
subsidy for this program has changed
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from 1.18 percent ad valorem to 1.14
percent ad valorem for SSAB.

Il. Programs Found Not to Confer
Subsidies

A. Research & Development (R&D)
Loans and Grants.

B. Fund for Industry and New
Business R&D.

In the preliminary results, we found
these programs did not confer subsidies
during the POR. We did not receive any
comments on these programs from the
interested parties, and our review of the
record has not led us to change our
findings from the preliminary results.

I11. Programs Found To Be Not Used

In the preliminary results, we found
that the producer/exporter of the subject
merchandise did not apply for or
receive benefits under the following
programs:

A. Regional Development Grants.

B. Transportation Grants.

C. Location-of Industry Loans.

We did not receive any comments on
these programs from the interested
parties, and our review of the record has
not led us to change our findings from
the preliminary results.

IV. Program Found To Be Terminated

In the preliminary results, we found
the following program to be terminated
and that no residual benefits were being
provided:

Mining Exploration Grants.

We did not receive any comments on
this program from the interested parties,
and our review of the record has not led
us to change our findings from the
preliminary results.

Final Results of Review

In accordance with 19 CFR
355.22(c)(7)(ii), we calculated an
individual subsidy rate for each
producer/exporter subject to this
administrative review. As a result of
correcting the clerical errors in the
preliminary results, we determine the
net subsidy for SSAB to be 1.91 percent
ad valorem for the period January 1,
1994 through December 31, 1994.

We will instruct the U.S. Customs
Service (“‘Customs”) to assess
countervailing duties as indicated
above. The Department will also
instruct Customs to collect cash
deposits of estimated countervailing
duties in the percentages detailed above
of the f.o.b. invoice price on all
shipments of the subject merchandise
from the reviewed company, entered or
withdrawn from warehouse, for
consumption on or after the date of
publication of the final results of this
administrative review.

Because the URAA replaced the
general rule in favor of a country-wide
rate with a general rule in favor of
individual rates for investigated and
reviewed companies, the procedures for
establishing countervailing duty rates,
including those for non-reviewed
companies, are now essentially the same
as those in antidumping cases, except as
provided for in section 777A(e)(2)(B) of
the Act. The requested review will
normally cover only those companies
specifically named. See 19 CFR
355.22(a). Pursuant to 19 CFR 355.22(g),
for all companies for which a review
was not requested, duties must be
assessed at the cash deposit rate, and
cash deposits must continue to be
collected at the rate previously ordered.
As such, the countervailing duty cash
deposit rate applicable to a company
can no longer change, except pursuant
to a request for a review of that
company. See Federal-Mogul
Corporation and The Torrington
Company v. United States, 822 F.Supp.
782 (CIT 1993) and Floral Trade Council
v. United States, 822 F.Supp. 766 (CIT
1993) (interpreting 19 CFR 353.22(e),
the antidumping regulation on
automatic assessment, which is
identical to 19 CFR 355.22(g), the
countervailing duty regulation on
automatic assessment). Therefore, the
cash deposit rates for all companies
except SSAB will be unchanged by the
results of this review.

We will instruct Customs to continue
to collect cash deposits for non-
reviewed companies at the most recent
company-specific or country-wide rate
applicable to the company. Accordingly,
the cash deposit rates that will be
applied to non-reviewed companies
covered by this order are those
established in the most recently
completed administrative proceeding
conducted pursuant to the statutory
provisions that were in effect prior to
the URAA amendment. See Certain
Carbon Steel Products from Sweden;
Final Results of Countervailing Duty
Administrative Review, 61 FR 5378
(February 12, 1996). These rates shall
apply to all non-reviewed companies
until a review of a company assigned
these rates is requested. In addition, for
the period January 1, 1994 through
December 31, 1994, the assessment rates
applicable to all non-reviewed
companies covered by this order are the
cash deposit rates in effect at the time
of entry.

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance

with 19 C.F.R. 355.34(d). Timely written
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
C.F.R. 355.22(c)(8).

Dated: March 28, 1997.
Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-8842 Filed 4-4-97; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-401-804]

Certain Cut-to-Length Carbon Steel
Plate from Sweden; Final Results of
Countervailing Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of final results of
countervailing duty administrative
review.

SUMMARY: On October 3, 1996, the
Department of Commerce (“‘the
Department”’) published in the Federal
Register its preliminary results of
administrative review of the
countervailing duty order on certain
cut-to-length carbon steel plate from
Sweden for the period January 1, 1994
through December 31, 1994 (61 FR
51683). The Department has now
completed this administrative review in
accordance with section 751(a) of the
Tariff Act of 1930, as amended. For
information on the net subsidy for the
reviewed company, and for all non-
reviewed companies, please see the
Final Results of Review section of this
notice. We will instruct the U.S.
Customs Service to assess
countervailing duties as detailed in the
Final Results of Review section of this
notice.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Gayle Longest or Lorenza Olivas, Office
of CVD/AD Enforcement VI, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230;
telephone: (202) 482-2786.
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SUPPLEMENTARY INFORMATION:
Background

Pursuant to 19 C.F.R. 355.22(a), this
review covers only those producers or
exporters of the subject merchandise for
which a review was specifically
requested. Accordingly, this review
covers SSAB Svenskt Stal AB (““SSAB”),
the sole known producer/exporter of the
subject merchandise during the review
period. This review also covers the
period January 1, 1994 through
December 31, 1994, and 10 programs.
On May 29, 1996, the Department
extended the time limit for the
preliminary and final results of this
administrative review (61 FR 26878).
The time for completion of the final
results of this review was extended from
a 120-day period to not later than a 180-
day period.

Since the publication of the
preliminary results on October 3, 1996
(61 FR 51683), the following events
have occurred. We invited interested
parties to comment on the preliminary
results. On November 4, 1996, a case
brief was submitted by the petitioners.
On November 8, 1996, a rebuttal brief
was submitted by SSAB, the
respondent.

Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions of the Tariff Act of 1930,
as amended by the Uruguay Round
Agreements Act (“URAA") effective
January 1, 1995 (“the Act”). The
Department is conducting this
administrative review in accordance
with section 751(a) of the Act.

Scope of the Review

Imports covered by this review are
shipments of certain cut-to-length
carbon steel plate from Sweden. These
products include hot-rolled carbon steel
universal mill plates (i.e., flat-rolled
products rolled on four faces or in a
closed box pass, of a width exceeding
150 millimeters but not exceeding 1,250
millimeters and of a thickness of not
less than 4 millimeters, not in coils and
without pattern in relief), of rectangular
shape, neither clad, plated nor coated
with metal, whether or not painted,
varnished, or coated with plastics or
other nonmetallic substances, 4.75
millimeter or more in thickness and of
a width which exceeds 150 millimeters
and measures at least twice the
thickness. During the review period,
such merchandise was classifiable
under the Harmonized Tariff Schedule
(HTS) item numbers 7208.31.0000,
7208.32.0000, 7208.33.1000,
7208.33.5000, 7208.41.0000,

7208.42.0000, 7208.43.0000,
7208.90.0000, 7210.70.3000,
7210.90.9000, 7211.11.0000,
7211.12.0000, 7211.21.0000,
7211.22.0045, 7211.90.0000,
7212.40.1000, 7212.40.5000 and
7212.50.5000. Included in this order are
flat-rolled products of non-rectangular
cross-section where cross-section is
achieved subsequent to the rolling
process (i.e., products which have been
“worked after rolling”’)—for example,
products which have been beveled or
rounded at the edges. Excluded from
this order is grade X-70 plate. The HTS
item numbers are provided for
convenience and customs purposes. The
written description remains dispositive.

Allocation Methodology

In the past, the Department has relied
upon information from the U.S. Internal
Revenue Service on the industry-
specific average useful life (*“AUL”) of
assets in determining the allocation
period for nonrecurring grant benefits.
See General Issues Appendix appended
to Final Countervailing Duty
Determination; Certain Steel Products
from Austria, 58 FR 37217, 37226 (July
9, 1993) (General Issues Appendix).
However, in British Steel plc. v. United
States, 879 F. Supp. 1254 (CIT 1995)
(British Steel), the U.S. Court of
International Trade (the Court) ruled
against this allocation methodology. In
accordance with the Court’s remand
order, the Department calculated a
company-specific allocation period for
nonrecurring subsidies based on the
AUL of non-renewable physical assets.
This remand determination was
affirmed by the Court on June 4, 1996.
British Steel, 929 F. Supp. 426, 439 (CIT
1996).

The Department has decided to
acquiesce to the Court’s decision and, as
such, we intend to determine the
allocation period for nonrecurring
subsidies using company-specific AUL
data where reasonable and practicable.
In the preliminary results (61 FR 51683),
the Department preliminarily
determined that it is reasonable and
practicable to allocate new nonrecurring
subsidies (i.e., subsidies that have not
yet been assigned an allocation period)
based on a company-specific AUL.
However, if a subsidy has already been
countervailed based on an allocation
period established in an earlier segment
of the proceeding, it does not appear
reasonable or practicable to reallocate
that subsidy over a different period of
time. In other words, since the
countervailing duty rate in earlier
segments of the proceeding was
calculated based on a certain allocation
period and resulting benefit stream,

redefining the allocation period in later
segments of the proceeding would entail
taking the original grant amount and
creating an entirely new benefit stream
for that grant. Such a practice may lead
to an increase or decrease in the total
amount countervailed and, thus, would
result in the possibility of over-
countervailing or under-countervailing
the actual benefit. The Department
preliminarily determined that a more
reasonable and accurate approach is to
continue using the allocation period
first assigned to the subsidy. We invited
the parties to comment on the selection
of this methodology and to provide any
other reasonable and practicable
approaches for complying with the
Court’s ruling. We received no
comments on this issue.

In the current review, there are no
new subsidies. All of the nonrecurring
subsidies currently under review were
provided prior to the period of review
(PORY); allocation periods for these
grants were established during prior
segments of this proceeding. Therefore,
for purposes of these final results, the
Department is using the original
allocation period assigned to each
nonrecurring subsidy.

Privatization and Sale of Productive
Units

SSAB has sold several productive
units and the company was partially
privatized twice, in 1987 and in 1989.
During the review period, SSAB was
completely privatized.

In Final Affirmative Countervailing
Duty Determinations: Certain Steel
Products from Sweden, 58 FR 37385
(July 9, 1993) (“‘Final Determination”),
the Department found that SSAB had
received countervailable subsidies prior
to the sale of the productive units and
the two partial privatizations. Further,
the Department found that a private
party purchasing all or part of a
government-owned company can repay
prior subsidies on behalf of the
company as part or all of the sales price
(see General Issues Appendix, 58 FR at
37262 (July 9, 1993)). Therefore, to the
extent that a portion of the sales price
paid for a privatized company can be
reasonably attributed to prior subsidies,
that portion of those subsidies will be
extinguished.

To calculate a rate for the subsidies
that were allocated to the spin-offs, (i.e.,
productive units that were sold), we
first determined the amount of the
subsidies attributable to each productive
unit by dividing the asset value of that
productive unit by the total asset value
of SSAB in the year of the spin-off. We
then applied this ratio to the net present
value (“*NPV”), in the year of the spin-
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off, of the future benefit streams from all
of SSAB’s prior subsidies allocable to
the POR. The future benefit streams at
the time of the sale of each productive
unit reflect the Department’s allocation
over time of prior subsidies to SSAB in
accordance with the declining balance
methodology (see e.g., Final Affirmative
Countervailing Duty Determination;
Fresh and Chilled Salmon from Norway,
56 FR 7678; 7679 (February 25, 1991)),
and reflect also the prior spin-offs of
SSAB productive units.

We next estimated the portion of the
purchase price which represents
repayment of prior subsidies by
determining the portion of SSAB’s net
worth that was accounted for by
subsidies. To do that, we divided the
face value of the allocable subsidies
received by SSAB in each year from
fiscal year 1979 through fiscal year 1993
by SSAB’s net worth in the same year.
We calculated a simple average of these
ratios, which was then multiplied by the
purchase price of the productive unit.
Thus, we determined the amount of the
purchase price which represents
repayment of prior subsidies. This
amount was subtracted from the
subsidies attributed to the productive
unit at the time of sale to arrive at the
amount of subsidies allocated to the
productive unit being spun-off.

To calculate the subsidies remaining
with SSAB after privatization, we
performed the following calculations.
We first calculated the NPV of the future
benefit stream of the subsidies at the
time of the sale of the shares taking into
account the spin-offs. Next, we
estimated the portion of the purchase
price which represents repayment of
prior subsidies in accordance with the
methodology described in the
“Privatization” section of the General
Issues Appendix (58 FR at 37259). This
amount was then subtracted from the
amount of the NPV eligible for
repayment, and the result was divided
by the NPV to calculate the ratio
representing the amount of subsidies
remaining with SSAB.

To calculate the benefit provided to
SSAB in the POR, where appropriate,
we multiplied the benefit calculated for
1994, adjusted for sales of productive
units, by the ratio representing the
amount of subsidies remaining with
SSAB after privatization. We then
divided the results by the company’s
total sales in 1994.

Analysis of Programs

Based upon the responses to our
guestionnaire and written comments
from the interested parties we determine
the following:

I. Programs Previously Determined to
Confer Subsidies

We did not receive any comments on
the following programs from the
interested parties; however, our review
of the record uncovered a clerical error
in our preliminary calculations. In our
calculation of the subsidies remaining
with SSAB after its privatization, we
inadvertently calculated the future
benefit stream from the nonrecurring
subsidies at the time of the sale at their
face value without calculating their net
present value. As stated above, in order
to determine the amount of subsidies
remaining with SSAB and the amount of
subsidies repaid, we must calculate the
net present value of the remaining
stream of benefits of the nonrecurring
subsidies at the time of the sale.
Accordingly, for these final results, we
have adjusted our calculations to reflect
the net present value at the time of the
sale of the remaining stream of benefits
from the nonrecurring subsidies listed
below.

1. Equity Infusions

In the preliminary results, we found
that this program conferred
countervailable subsidies on the subject
merchandise. We did not receive any
comments on this program from
interested parties; however, due to the
clerical error explained above, the net
subsidy for this program has changed
from 0.53 percent ad valorem to 0.51
percent ad valorem for SSAB.

2. Structural Loans

In the preliminary results, we found
that this program conferred
countervailable subsidies on the subject
merchandise. We did not receive any
comments on this program from
interested parties; however, due to the
clerical error explained above, the net
subsidy for this program has changed
from 0.27 percent ad valorem to 0.26
percent ad valorem for SSAB.

3. Forgiven Reconstruction Loans

In the preliminary results, we found
that this program conferred
countervailable subsidies on the subject
merchandise. We did not receive any
comments on this program from
interested parties; however, due to the
clerical error explained above, the net
subsidy for this program has changed
from 1.18 percent ad valorem to 1.14
percent ad valorem for SSAB.

1. Programs Found Not to Confer
Subsidies

A. Research & Development (R&D)
Loans and Grants.

B. Fund for Industry and New
Business R&D.

In the preliminary results, we found
these programs did not confer subsidies
during the POR. Our analysis of the
comments submitted by the interested
parties, summarized below, has not led
us to change our findings from the
preliminary results.

I1l. Program Found to be Not Used

In the preliminary results, we found
that the producer/exporter of the subject
merchandise did not apply for or
receive benefits under the following
programs:

A. Regional Development Grants.

B. Transportation Grants.

C. Location-of Industry Loans.

Our analysis of the comments
submitted by the interested parties,
summarized below, has not led us to
change our findings from the
preliminary results.

IV. Program Found to be Terminated

In the preliminary results, we found
the following program to be terminated
and that no residual benefits were being
provided:

Mining Exploration Grants

Our analysis of the comments
submitted by the interested parties,
summarized below, has not led us to
change our findings from the
preliminary results.

Analysis of Comments

Comment: Petitioners argue that the
Department’s privatization methodology
is contrary to economic reality, and is
inconsistent with the countervailing
duty statute. Petitioners claim that the
Department’s determination that
privatization *‘repays” a portion of the
subsidies received before privatization
is contrary to economic reality because
resources provided to SSAB by the
Government of Sweden (GOS) still
remain with the company after
privatization. According to petitioners,
these resources, which “represented a
flow of resources into SSAB that the
market would not have provided,”
continue to benefit the subject
merchandise. No resources were
transferred from SSAB back to the GOS.
Furthermore, petitioners argue that the
Department’s privatization methodology
is contrary to the countervailing duty
statute because 19 U.S.C. 1671(a)
requires that subsidies bestowed upon
the production, manufacture, or
exportation of merchandise imported
into the United States be countervailed.
Petitioners maintain that the subsidies
received by SSAB continue to benefit
the production of the subject
merchandise after privatization. Thus,
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these subsidies continue to be fully
countervailable.

The respondent claims in its rebuttal
that the same arguments against the
Department’s privatization methodology
were raised by the petitioners in the first
administrative review. Respondents
argue that petitioners have provided no
new arguments that would warrant the
Department to reconsider its
privatization methodology. Therefore,
the Department should continue to
apply its privatization methodology in
the final results of this administrative
review.

Department’s Position: Petitioners’
claim that the Department’s
privatization methodology is contrary to
economic reality and inconsistent with
the countervailing duty statute is
erroneous. On the contrary, the
application of this methodology is well
within the Department’s discretion. The
countervailing duty law instructs
Commerce to identify, measure and
allocate subsidies. The law is intended
to provide remedial relief in the form of
countervailing duties. See, e.g.,
Chaparral Steel Co. v. United States,
901 F. 2d 1097, 1103-1104 (Fed. Cir.
1990). As we explained in the General
Issues Appendix, the Department
interprets the law as allowing for the
repayment or reallocation of prior
subsidies. See also, Certain Hot-Rolled
Lead and Bismuth Carbon Steel
Products From the United Kingdom;
Final Results of Countervailing Duty
Administrative Review, 61 FR 58377
58381 (November 14, 1996). In the
context of the sale of a government-
owned company, the Department found
that a portion of the price paid for a
privatized company can go toward a
partial repayment of prior subsidies.
General Issues Appendix, 58 at 37262—
37263.

The General Issues Appendix is not
inconsistent with the URAA with regard
to this issue. The URAA purposely
leaves discretion to the Department. It
provides the Department with the
flexibility to determine both whether,
and to what extent, a change in
ownership affects the countervailability
of past subsidies. See, e.g., section
771(5)(F) of the Act and Final
Affirmative Countervailing Duty
Determination: Certain Pasta from lItaly,
61 FR at 30298. This clearly was
Congress’ intent when it stated that
“[t]he Commerce Department should
continue to have the discretion to
determine whether, and to what extent
(if any), actions such as the

‘privatization’ of a government-owned
company actually serve to eliminate
such subsidies.” S. Rep. No. 412, 103d
Cong., 2nd Sess. 92 (1994) (emphasis
added).

Accordingly, as in the preliminary
results, we continue to find that because
SSAB was a subsidized government-
owned company, a portion of the price
paid for the privatized company
represents partial repayment of
subsidies which were received prior to
privatization. See, Final Affirmative
Countervailing Duty Determinations:
Certain Steel Products from Sweden (58
FR 37385, July 9, 1993).

Final Results of Review

In accordance with 19 CRF
355.22(c)(7)(ii), we calculated a subsidy
rate for the producer/exporter subject to
this administrative review. As a result of
correcting the clerical errors in the
preliminary results, we determine the
net subsidy for SSAB to be 1.91 percent
ad valorem for the period January 1,
1994 through December 31, 1994.

We will instruct the U.S. Customs
Service (‘*‘Customs”’) to assess
countervailing duties as indicated
above. The Department will also
instruct Customs to collect cash
deposits of estimated countervailing
duties in the percentages detailed above
of the f.0.b. invoice price on all
shipments of the subject merchandise
from the reviewed company, entered or
withdrawn form warehouse, for
consumption on or after the date of
publication of the final results of this
administrative review.

Because the URAA replaced the
general rule in favor of a country-wide
rate with a general rule in favor of
individual rates for investigated and
reviewed companies, the procedures for
establishing countervailing duty rates,
including those for non-reviewed
companies, are now essentially the same
as those in antidumping cases, except as
provided for in section 777A(e)(2)(B) of
the Act. The requested review will
normally cover only those companies
specifically named. See 19 C.F.R.
355.22(a). Pursuant to 19 C.F.R.
355.22(g), for all companies for which a
review was not requested, duties must
be assessed at the cash deposit rate, and
cash deposits must continue to be
collected at the rate previously ordered.
As such, the countervailing duty cash
deposit rate applicable to a company
can no longer change, except pursuant
to a request for a review of that
company. See Federal-Mogul

Corporation and The Torrington
Company v. United States, 822 F.Supp.
782 (CIT 1993) and Floral Trade Council
v. United States, 822 F.Supp. 766 (CIT
1993) (interpreting 19 C.F.R. 353.22(e),
the antidumping regulation on
automatic assessment, which is
identical to 19 C.F.R. 355.22(g), the
countervailing duty regulation on
automatic assessment. Therefore, the
cash deposit rates for all companies
except SSAB will be unchanged by the
results of this review.

We will instruct Customs to continue
to collect cash deposits for non-
reviewed companies at the most recent
company-specific or country-wide rate
applicable to the company. Accordingly,
the cash deposit rates that will be
applied to non-reviewed companies
covered by this order are those
established in the most recently
completed administrative proceeding
conducted pursuant to the statutory
provisions that were in effect prior to
the URAA amendments. See Certain
Cut-to-Length Carbon Steel Plate from
Sweden; Final Results of Countervailing
Duty Administrative Review, 61 FR
5381 (February 12, 1996). These rates
shall apply to all non-reviewed
companies until a review of a company
assigned these rates is requested. In
addition, for the period January 1, 1994
through December 31, 1994, the
assessment rates applicable to all non-
reviewed companies covered by this
order are the cash deposit rates in effect
at the time of entry.

This notice serves as a reminder to
parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 C.F.R. 355.34(d). Timely written
notification of return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
CFR 355.22(c)(8).

Dated: March 28, 1997.

Robert S. LaRussa

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-8843 Filed 4-4-97; 8:45 am]
BILLING CODE 3510-DS—P
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DEPARTMENT OF COMMERCE

International Trade Administration
[C-412-811]

Certain Hot-Rolled Lead and Bismuth
Carbon Steel Products From the
United Kingdom; Preliminary Results
of Countervailing Duty Administrative
Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
countervailing duty administrative
review.

SUMMARY: The Department of Commerce
(the Department) is conducting an
administrative review of the
countervailing duty order on certain
hot-rolled lead and bismuth carbon steel
products from the United Kingdom. The
period covered by this administrative
review is January 1, 1995, through
December 31, 1995. For information on
the net subsidy for each reviewed
company, as well for all non-reviewed
companies, please see the “Preliminary
Results of Review’ section of this
notice. If the final results remain the
same as these preliminary results of
administrative review, we will instruct
the U.S. Customs Service to assess
countervailing duties as indicated in the
“Preliminary Results of Review” section
of this notice. Interested parties are
invited to comment on these
preliminary results.

EFFECTIVE DATE: April 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Christopher Cassel or Dana
Mermelstein, Office of CVD/AD
Enforcement VI, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-2786.

SUPPLEMENTARY INFORMATION:
Background

On March 22, 1993, the Department
published in the Federal Register (58
FR 15327) the countervailing duty order
on certain hot-rolled lead and bismuth
carbon steel products from the United
Kingdom. On March 4, 1996, the
Department published a notice of
“Opportunity to Request an
Administrative Review” (61 FR 8238) of
this countervailing duty order. We
received timely requests for review from
Inland Steel Bar Co. and United States/
Kobe Steel Co., interested parties to this
proceeding. We initiated the review,
covering the period January 1, 1995,

through December 31, 1995, on April
25,1996 (61 FR 18378).

In accordance with 19 CFR
§355.22(a), this review covers only
those producers or exporters for which
a review was specifically requested.
Accordingly, this review covers British
Steel Engineering Steel Limited
(formerly United Engineering Steels
Limited), and British Steel plc. On
November 29, 1996, we extended the
period for completion of the preliminary
results pursuant to section 751(a)(3) of
the Tariff Act of 1930, as amended.
Extension of the Time Limit for Certain
Countervailing Duty Administrative
Review, 61 FR 60684 (November 29,
1996). Therefore, the deadline for these
preliminary results is no later than
March 31, 1997, and the deadline for the
final results of this review is no later
than 120 days from the date on which
these preliminary results are published
in the Federal Register.

Applicable Statute

Unless otherwise indicated, all
citations to the statute are references to
the provisions of the Tariff Act of 1930,
as amended by the Uruguay Round
Agreements Act (URAA) effective
January 1, 1995 (the Act). The
Department is conducting this
administrative review in accordance
with section 751(a) of the Act.

Scope of the Review

Imports covered by this review are
hot-rolled bars and rods of non-alloy or
other alloy steel, whether or not
descaled, containing by weight 0.03
percent or more of lead or 0.05 percent
or more of bismuth, in coils or cut
lengths, and in numerous shapes and
sizes. Excluded from the scope of this
review are other alloy steels (as defined
by the Harmonized Tariff Schedule of
the United States (HTSUS) Chapter 72,
note 1 (f)), except steels classified as
other alloy steels by reason of
containing by weight 0.4 percent or
more of lead or 0.1 percent or more of
bismuth, tellarium, or selenium. Also
excluded are semi-finished steels and
flat-rolled products. Most of the
products covered in this review are
provided for under subheadings
7213.20.00.00 and 7214.30.00.00 of the
HTSUS. Small quantities of these
products may also enter the United
States under the following HTSUS
subheadings: 7213.31.30.00, 60.00;
7213.39.00.30, 00.60, 00.90;
7214.40.00.10, 00.30, 00.50;
7214.50.00.10, 00.30, 00.50;
7214.60.00.10, 00.30, 00.50; and
7228.30.80. Although the HTSUS
subheadings are provided for
convenience and for Customs purposes,

our written description of the scope of
this proceeding is dispositive.

Verification

As provided in section 782(i) of the
Act, we verified information submitted
by the Government of the United
Kingdom, British Steel plc., and British
Steel Engineering Steels. We followed
standard verification procedures,
including meeting with government and
company officials and examining
relevant accounting and financial
records and other original source
documents. Our verification results are
outlined in the public versions of the
verification reports, which are on file in
the Central Records Unit (Room B—099
of the Main Commerce Building).

Facts Available

Section 776(a)(2) of the Act, requires
the Department to use facts available if
“an interested party or any other person
* * *withholds information that has
been requested by the administering
authority * * * under this title.” The
facts on the record show that British
Steel plc received assistance during the
period of review (POR) under the
European Union BRITE/EURAM
program. The facts also show that this
assistance was unreported in the
guestionnaire response,
notwithstanding a specific question on
this program in the Department’s
guestionnaire. See the March 31, 1997,
Memorandum for Acting Assistant
Secretary Re: Facts Available for New
Subsidies Discovered at Verification,
public document, on file in the Central
Records Unit, Room B-099 of the
Department of Commerce).

Section 776(b) of the Act permits the
administering authority to use an
inference that is adverse to the interests
of an interested party if that party has
“failed to cooperate by not acting to the
best of its ability to comply with a
request for information.” Such adverse
inference may include reliance on
information derived from: (1) The
petition, (2) a final determination in the
investigation under this title, (3) any
previous review under section 751 or
determination under section 753
regarding the country under
consideration, or (4) any other
information placed on the record.
Because respondents were aware of the
requested information but did not
comply with the Department’s request
for such information, we find that
respondents failed to cooperate by not
acting to the best of their ability to
comply with the Department’s request.
Therefore, we are using adverse
inferences in accordance with section
776(b) of the Act. The adverse inference
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is a finding that the BRITE/EURAM
program is specific under section
771(5A) of the Act, and that the grants
constitute a financial contribution
which benefits the recipient. As such,
these grants are countervailable. This
finding conforms with the Department’s
facts available determination in the
Final Affirmative Countervailing Duty
Determination; Certain Pasta From
Turkey, 61 FR 30366, 30367 (June 14,
1996).

Change in Ownership

(1) Background

On March 21, 1995, British Steel plc
(BS plc) acquired all of Guest, Keen &
Nettlefolds’ (GKN) shares in United
Engineering Steels (UES), the company
which produced and exported the
subject merchandise to the United
States during the original investigation.
Thus, during the POR, UES became a
wholly-owned subsidiary of BS plc and
was renamed British Steel Engineering
Steels (BSES). For ease of reference, we
will continue to refer to the company as
UES in this notice.

Prior to this change in ownership,
UES was a joint venture company
formed in 1986 by British Steel
Corporation (BSC), a government-owned
company, and GKN. In return for shares
in UES, BSC contributed a major portion
of its Special Steels Business, the
productive unit which produced the
subject merchandise. GKN contributed
its Brymbo Steel Works and its forging
business to the joint venture. BSC was
privatized in 1988 and now bears the
name BS plc.

In the investigation of this case, the
Department found that BSC had
received a number of subsidies prior to
the 1986 transfer of its Special Steels
Business to UES. See Final Affirmative
Countervailing Duty Determination:
Certain Hot-Rolled Lead and Bismuth
Carbon Steel Products From the United
Kingdom, 58 FR 6237, 6243 (January 27,
1993) (Lead Bar). Further, the
Department determined that the sale to
UES did not alter the effect of these
previously bestowed subsidies, and thus
the portion of BSC'’s pre-1986 subsidies
attributable to its Special Steels
Business transferred to UES. Lead Bar at
6240.

In the 1993 certain steel products
investigations, the Department modified
the Lead Bar allocation methodology.
Specifically, the Department stated that
it could no longer be assumed that the
entire amount of subsidies allocated to
a productive unit follows it when it is
sold. Rather, when a productive unit is
spun-off or acquired, a portion of the
sales price of the productive unit

represents the reallocation of prior
subsidies. See the General Issues
Appendix (GIA), appended to the Final
Countervailing Duty Determination;
Certain Steel Products From Austria, 58
FR 37217, 37269 (July 9, 1993) (Certain
Steel). In a subsequent Remand
Determination, the Department aligned
Lead Bar with the methodology set forth
in the “Privatization” and
“Restructuring” sections of the GIA.
Certain Hot-Rolled Lead and Bismuth
Carbon Steel Products from the United
Kingdom: Remand Determination
(October 12, 1993) (Remand).

(1) Analysis of BS plc’s Acquisition of
UES

On March 21, 1995, BS plc acquired
100 percent of UES. In determining how
this change in ownership affects our
attribution of subsidies to the subject
merchandise, we relied on Section
771(5)(F) of the Act, which states that a
change in ownership does not require a
determination that past subsidies
received by an enterprise are no longer
countervailable, even if the transaction
is accomplished at arm’s length. The
Statement of Administrative Action,
H.R. Doc. No. 316, 103d Cong., 2d Sess.
(1994) (SAA), explains that the aim of
this provision is to prevent the extreme
interpretation that the arm’s length sale
of a firm automatically, and in all cases,
extinguishes any prior subsidies
conferred. While the SAA indicates that
the Department retains the discretion to
determine whether and to what extent a
change in ownership eliminates past
subsidies, it also indicates that this
discretion must be exercised carefully
by considering the facts of each case.
SAA at 928.

In accordance with the SAA, we have
examined the facts of BS plc’s
acquisition of UES, and we
preliminarily determine that the change
in ownership does not render
previously bestowed subsidies
attributable to UES no longer
countervailable. However, we also
preliminarily determine that a portion
of the purchase price paid for UES is
attributable to its prior subsidies.
Therefore, we have reduced the amount
of the subsidies that “‘travel” with UES
to BS plc, taking into account the
allocation of subsidies to GKN, the
former joint-owner of UES. See the
March 31, 1997, Memorandum For
Acting Assistant Secretary Re: BS plc’s
March 1995 Acquisition of UES (public
document, on file in the Central Records
Unit, Room B-099 of the Department of
Commerce) (Acquisition Memo). To
calculate the amount of UES’ subsidies
that passed through to BS plc as a result
of the acquisition, we applied the

methodology described in the
“Restructuring’ section of the GIA. See
GIA, 58 FR at 37268-37269. This
determination is in accordance with our
changes in ownership finding in Final
Affirmative Countervailing Duty
Determination; Pasta From lItaly, 61 FR
30288, 30289-30290 (June 14, 1996),
and our finding in the 1994
administrative review of this case, in
which we determined that “‘[tlhe URAA
is not inconsistent with and does not
overturn the Department’s General
Issues Appendix methodology or its
findings in the Lead Bar Remand
Determination.” Certain Hot-Rolled
Lead and Bismuth Carbon Steel
Products From the United Kingdom;
Final Results of Countervailing Duty
Administrative Review, 61 FR 58377,
58379 (November 14, 1996).

With the acquisition of UES, we also
need to determine whether BS plc’s
remaining subsidies are attributable to
the subject merchandise. Where the
Department finds that a company has
received untied countervailable
subsidies, to determine the
countervailing duty rate, the
Department allocates those subsidies to
that company’s total sales of
domestically produced merchandise,
including the sales of 100-percent-
owned domestic subsidiaries. If the
subject merchandise is produced by a
subsidiary company, and the only
subsidies in question are the untied
subsidies received by the parent
company, the countervailing duty rate
calculation for the subject merchandise
is the same as described above.
Similarly, if such a company purchases
another company, as was the case with
BS plc’s purchase of UES, then the
current benefit from the parent
company’s allocable untied subsidies is
attributed to total sales, including the
sales of the newly acquired company.
See, e.g., GIA, 58 FR at 3762 (“‘the
Department often treats the parent entity
and its subsidiaries as one when
determining who ultimately benefits
from a subsidy’); Final Affirmative
Countervailing Duty Determinations:
Certain Steel Products from Germany,
58 FR 37315 (July 9, 1993). Accordingly,
we preliminarily determine that it is
appropriate to collapse BSES with BS
plc for purposes of calculating the
countervailing duty for the subject
merchandise. BSES, as a 100 percent-
owned subsidiary of BS plc, now also
benefits from the remaining benefit
stream of BS plc’s untied subsidies.

In collapsing UES with BS plc, we
also preliminarily determine that UES’
untied subsidies “‘rejoin’’ BS plc’s pool
of subsidies with the company’s 1995
acquisition. All of these subsidies were
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untied subsidies originally bestowed
upon BSC (BS plc). After the formation
of UES in 1986, the subsidies that
“traveled” with the Special Steels
Business to their new home were also
untied, and were found to benefit the
company as a whole. See the
Acquisition Memo.

(1) Calculation of Benefit

To calculate the countervailing duty
rate for the subject merchandise in 1995,
we first determined BS plc’s benefits in
1995, taking into account all spin-offs of
productive units (including the Special
Steel Business) and BSC’s full
privatization in 1988. See Final
Affirmative Countervailing Duty
Determination; Certain Steel Products
from the United Kingdom, 58 FR 37393
(July 9, 1993) (UK Certain Steel). We
then calculated the amount of UES’s
subsidies that “rejoined’ BS plc after
the 1995 acquisition, taking into
account the reallocation of subsidies to
GKN. As indicated above, in
determining both these amounts, we
followed the methodology outlined in
the GIA. After adding BS plc’'s and UES’
benefits for each program, we then
divided that amount by BS plc’s total
sales of domestically produced
merchandise in 1995.

In this administrative review, we
preliminarily find it appropriate to
make two changes to the calculation
methodology. These changes involve (1)
The calculation of the net present value
in administrative reviews and (2) the
period of allocation for non-recurring
subsidies.

(1) The Net Present Value Calculation in
Administrative Reviews

To calculate the benefit to UES in the
original investigation, we determined
the subsidies that were allocated from
BSC to UES by following the GIA
methodology described above. To do
this, we first divided the asset value of
BSC'’s Special Steels Business by the
value of BSC'’s total assets. This ratio
represents the portion of BSC’s
subsidies that were attributable to its
Special Steels Business. The
Department then applied this ratio to
the net present value, in the year of the
spin-off, of the future benefit streams
from all of BSC’s prior subsidies. The
future benefit stream took into account
prior spin-offs of BSC productive units.
That amount represented the subsidies
allocated to the Special Steels Business.

The Department next estimated the
portion of the purchase price that could
be attributed to prior subsidies by
determining the portion of BSC’s net
worth that was accounted for by
subsidies at the time of the spin-off.

This was calculated by dividing the face
value of the allocable subsidies received
by BSC in each year from fiscal year
1977/78 through fiscal year 1984/85 (the
year prior to the spin-off) by BSC’s net
worth in the same year. The simple
average of these ratios was then
multiplied by the purchase price of the
productive unit to determine the portion
of the purchase price that can be
attributed to prior subsidies. This
amount was then subtracted from the
amount of subsidies attributed to BSC’s
Special Steels Business at the time of
the sale. The result is the amount of
subsidies allocated to UES in 1986. We
then divided the subsidies allocated to
UES by the net present value in 1986 of
the future benefit streams from all non-
recurring subsidies received by BSC
prior to the spin-off. The resulting
percentage represented the portion of
BSC'’s future benefit streams
apportioned to UES. This percentage
was then multiplied by the benefit
amount from BSC’s previously bestowed
subsidies. The result represented the
total amount of countervailable
subsidies to UES for that period.

In each of the two prior
administrative reviews of this case, and
in each administrative review of other
cases involving changes in ownership,
we recalculated the amount of subsidies
that were extinguished due to
privatization, or which *“‘pass-through”
as a result of a change in ownership.
Specifically, we revisited the original
privatization or change in ownership
calculation, and excluded from the
future benefit streams subsidies whose
benefit had expired in the year prior to
the POR. We then recalculated the net
present value of the remaining subsidies
in the year of the transaction. This
recalculation results in a change in the
amount of subsidies that pass-through
or that may be extinguished as a result
of a change in ownership. The rationale
underlying that approach was that in
the calculation for a specific POR, the
net present value of the future stream of
benefits should include only the
subsidies benefitting the company
during the POR.

We have revisited that methodology
in this administrative review and
preliminarily determine that it is not
appropriate to modify the calculation in
the manner described above. The
change in ownership of a company is a
fixed event at a particular point in time.
Thus, the percentage of subsidies that
“travel” with a company or that may be
extinguished due to privatization in a
given year is also fixed at that same
point in time and does not change. See
the March 31, 1997, Memorandum for
Acting Assistant Secretary Re:

Privatization/Change in Ownership
Calculation Methodology (public
document on file in the Central Records
Unit, Room B-099 of the Department of
Commerce). Therefore, the pass-through
percentage will no longer be altered
once it has initially been determined in
an investigation or administrative
review. We have modified the UES spin-
off calculations in this administrative
review to reflect the change outlined
above.

(2) Allocation Methodology

In the past, the Department has relied
upon information from the U.S. Internal
Revenue Service (IRS) on the industry-
specific average useful life (AUL) of
assets in determining the allocation
period for non-recurring subsidies. GIA,
58 FR at 37226. However, in British
Steel plc. v. United States, 879 F. Supp.
1254 (CIT 1995) (British Steel 1), the U.S.
Court of International Trade (the Court)
ruled against this allocation
methodology. In accordance with the
Court’s remand order, the Department
calculated a company-specific
allocation period based on the AUL of
non-renewable physical assets for BS
plc. This allocation period was 18 years.
This remand determination was
affirmed by the Court on June 4, 1996.
British Steel plc v. United States, 929 F.
Supp. 426, 439 (CIT 1996) (British Steel
).

The Department has acquiesced to the
Court’s decision and, as such, we have
been determining the allocation period
for non-recurring subsidies using
company-specific AUL data where
reasonable and practicable. In other
cases, the Department has stated that it
is reasonable and practicable to allocate
all new non-recurring subsidies (i.e.,
subsidies that have not yet been
assigned an allocation period) based on
a company-specific AUL. However, we
have further determined that if a
subsidy has already been countervailed
based on an allocation period
established in an earlier segment of the
proceeding, it does not appear
reasonable or practicable to reallocate
that subsidy over a different period of
time. In other words, since the
countervailing duty rate in earlier
segments of the proceeding was
calculated based on a certain allocation
period and resulting benefit stream,
redefining the allocation period in later
segments of the proceeding would entail
taking the original grant amount and
creating an entirely new benefit stream
for that grant. Such a practice may lead
to an increase or decrease in the amount
countervailed and, thus, would result in
the possibility of over-countervailing or
under-countervailing the actual benefit.
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As such, the Department found that a
more reasonable and accurate approach
was, normally, to continue using the
allocation period first assigned to the
subsidy. See, e.g., Certain Carbon Steel
Products from Sweden; Preliminary
Results of Countervailing Duty
Administrative Review, 61 FR 64062
(December 3, 1996) (Swedish Steel).
However, notwithstanding the general
approach outlined above, due to the
unique circumstances of this case, we
preliminarily determine that it is
appropriate to change the allocation
period for the previously bestowed
subsidies attributed to UES, even
though all of these subsidies were
bestowed prior to the POR and had
established allocation periods. The
Department’s acquiescence to the CIT’s
decision in the Certain Steel cases has
resulted in different allocation periods
between the UK Certain Steel and Lead
Bar proceedings (18 years vs. 15 years).
Different allocation periods for the same
subsidies in two different proceedings
involving the same company generate
significant inconsistencies. For instance,
the portion of BSC’s subsidies attributed
to UES in UK Certain Steel is different
from the portion calculated in the Lead
Bar proceeding. Furthermore, with BS
plc’s reacquisition of UES in 1995, UES
became a wholly-owned subsidiary of
BS plc. Because we have now collapsed
the two companies, UES’ subsidies now
“rejoin’ BS plc’s subsidies (see the
Acquisition Memo). To maintain a
consistent allocation period across the
Lead Bar and UK Certain Steel
proceedings, as well as in the different
segments of Lead Bar, we preliminarily
determine that it is appropriate to apply
the company-specific 18-year allocation
period to all non-recurring subsidies in
this review. See the March 31, 1997,
Memorandum For Acting Assistant
Secretary Re: Allocation Period for
Nonrecurring Subsidies (in the Central
Records Unit of the Department of
Commerce, Room B-099 of the Main
Commerce Building) (Allocation Memo).

Analysis of Programs

I. Programs Conferring Subsidies

In determining the subsidies
previously bestowed to BSC/BS plc that
were allocated to UES, we examined the
following programs: equity infusions,
Regional Development Grants, a
National Loan Fund loan cancellation,
and loans and interest rebates under
ECSC Article 54.

(A) Equity Infusions

In every year from 1978/79 through
1985/86, BSC/BS plc received equity
capital from the Secretary of State for

Trade and Industry pursuant to section
18(1) of the Iron and Steel Acts 1975,
1981, and 1982. According to section
18(1), the Secretary of State for the
Department of Trade and Industry may
“pay to the Corporation (BSC) such
funds as he sees fit.”” The Government
of the United Kingdom’s equity
investments in BSC/BS plc were made
pursuant to an agreed external financing
limit which was based upon medium-
term financial projections. BSC’s
performance was monitored by the
Government of the United Kingdom on
an ongoing basis and requests for capital
were examined on a case-by-case basis.
The UK government did not receive any
additional ownership, such as stock or
additional rights, in return for the
capital provided to BSC/BS plc under
section 18(1) since it already owned 100
percent of the company.

In Lead Bar (58 FR at 6241), the
Department found BSC/BS plc to be
unequityworthy from 78/79 through
1985/86, and thus determined that the
Government of the United Kingdom'’s
equity infusions were inconsistent with
commercial considerations. Although,
prior to the formation of UES, BSC’s
section 18(1) equity capital was written
off in two stages (£3,000 million in 1981
and £1,000 million in 1982) as part of
a capital reconstruction of BSC, the
Department determined that BSC/BS plc
benefitted from these equity infusions,
notwithstanding the subsequent write-
off of equity capital. Therefore, the
Department countervailed the equity
investments as grants given in the years
the equity capital was received. No new
information or evidence of changed
circumstances was presented in this
review to warrant a reconsideration of
that finding.

Because the Department determined
in Lead Bar that the infusions are non-
recurring, we have allocated the benefits
over BS plc’s company-specific average
useful life of renewable physical assets
(18 years).

To calculate the benefit from these
grants, we have used a discount rate
which includes a risk premium. See,
e.g., Final Affirmative Countervailing
Duty Determinations: Certain Steel
Products From Mexico, 58 FR 37352,
37354 (July 9, 1993) (Mexican Steel).
While uncreditworthiness was not
specifically alleged or investigated
during the investigation on lead bar, in
UK Certain Steel the Department found
that BSC/BS plc was uncreditworthy
from 1977/78 through 1985/86. No new
information or evidence of changed
circumstances 