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Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/naralcfr
For additional information on GPO Access products,

services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free; 1-888-293-6498
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Federal Register

Vol. 62, No. 52
Tuesday, March 18, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96—-NM-67—AD; Amendment
39-9966; AD 97-06-09]

RIN 2120-AA64
Airworthiness Directives; Boeing

Model 737-300, —400, and -500 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737—
300, —400, and -500 series airplanes.
This AD requires replacing certain
aileron/rudder trim control modules
with an improved module that contains
an improved rudder trim switch that
precludes the problems of sticking
associated with the existing switch. This
amendment is prompted by reports of
sticking conditions in the rudder trim
switch. The actions specified by this AD
are intended to prevent such sticking,
which could result in uncommanded
movement of the rudder and consequent
deviation of the airplane from its set
course.

DATES: Effective April 21, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of April 21,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,

Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT:
Hania Younis, Aerospace Engineer,
Systems and Equipment Branch, ANM-
130S, FAA, Seattle Aircraft Certification
Office, 1601 Lind Avenue, SW., Renton,
Washington; telephone (206) 227-2764;
fax (206) 227-1181.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 737-300, —400, and =500 series
airplanes was published in the Federal
Register on October 3, 1996 (61 FR
51624). That action proposed to require
replacing the aileron/rudder trim
control module P8-43 with an improved
module that precludes the problems
associated with sticking that were
identified in the existing module.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Support for the Proposal

Two commenters support the
proposed AD.

Request To Clarify Description of
Replacement Module

One commenter requests that the
FAA'’s description of the replacement
module be revised to make it more
specific. This commenter points out that
the Summary and Discussion sections of
the preamble to the notice described the
replacement module as a ““new model
that contains an improved rudder trim
switch to reduce internal friction.”
However, the commenter states that the
new module incorporates a switch that
is of an entirely different design and,
therefore, accomplishes more than just
reduce friction. The new switch is much
simpler in design and is, therefore, more
reliable; the simpler design also
eliminates multiple causes of sticking
that have been identified in the existing
switch. The commenter suggests that the
description of the new module include
this information.

The FAA concurs that the
commenter’s description is more
specific. The FAA has revised the
descriptive language in the appropriate
portions of this preamble to the final

rule to include the commenter’s
suggested wording.

Request to Clarify Description of Unsafe
Condition

This same commenter requests that
the FAA’s description of the unsafe
condition, which appeared in the
Discussion section of the preamble to
the notice, be revised. The commenter
points to a sentence in that section that
stated, “If the trim switch sticks, it may
be prevented form returning to the
center position.” The commenter states
that this sentence would be more
accurate if stated as “‘If the trim switch
sticks, it may be prevented from
returning to the center position when
the switch knob is released.”

The FAA does not concur. The FAA
does acknowledge that the majority of
incidents prompting this AD action
have involved switches that did not
return to the center position when the
switch knob was released. However,
according to the manufacturer, it is
possible that rudder pedals would be
required to control rudder movement;
i.e., it is possible that even returning the
switch to the center position manually
may not be effective. Therefore, the
commenter’s proposed wording would
not be accurate for all possible failure
scenarios.

Request to Change Proposed Actions
Altogether

One commenter, a non-U.S. operator,
requests that the proposal be revised by
eliminating the proposed actions
altogether because they will “‘only
generate additional maintenance costs
without affecting safety positively.”
Instead, the commenter suggests that the
FAA propose requiring (1) a clearance
check between the rudder trim knob and
the control panel, and (2) restrictions on
food and beverages in the cockpit. This
commenter maintains that the main
cause of rudder trim runaways is due to
interference between the rudder trim
knob and the control panel, and, in most
cases, this interference is the result of
dirt (i.e., dust and food) collecting
beneath the knob and contaminating the
switches. In light of this, the commenter
considers that requiring a gap check and
a cleaning task would be a better course
of action.

The FAA does not concur. While a
gap check and cleaning task would be
effective in removing contamination
once it occurs, the newly designed
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module required by this AD will prevent
contamination of the switch. Therefore,
it eliminates the potential for the
circumstances prompting the unsafe
condition from developing, and does
not impose additional restrictions or
cleaning requirements.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 1,159 Boeing
Model 737-300, —400, and —-500 series
airplanes of the affected design in the
worldwide fleet. The FAA estimates that
537 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 3 work hours per
airplane to accomplish the required
actions, and that the average labor rate
is $60 per work hour. Required parts
will cost approximately $1,063 per
airplane. Based on these figures, the cost
impact of the AD on U.S. operators is
estimated to be $667,491, or $1,243 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-06-09 Boeing: Amendment 39-9966.
Docket 96—-NM-67—AD.

Applicability: Model 737-300, —400, and
—500 series airplanes; as listed in Boeing
Alert Service Bulletin 737-27A1198, dated
June 6, 1996; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent sticking conditions in the
rudder trim switch, which could result in
uncommanded movement of the rudder and
consequent deviation of the airplane from its
set course, accomplish the following:

(a) Within 2 years after the effective date
of this AD, replace the aileron/rudder trim
control module P8-43 having part number
(P/N) 69-73703-5 or 69-73703-6 with a new
aileron/rudder trim control module having P/
N 69-73703-8, in accordance with Boeing
Alert Service Bulletin 737-27A1198, dated
June 6, 1996.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) The replacement shall be done in
accordance with Boeing Alert Service
Bulletin 737-27A1198, dated June 6, 1996.
This incorporation by reference was
approved by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a)
and 1 CFR part 51. Copies may be obtained
from Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington 98124—
2207. Copies may be inspected at the FAA,
Transport Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington; or at the
Office of the Federal Register, 800 North
Capitol Street, NW., suite 700, Washington,
DC.

(e) This amendment becomes effective on
April 21, 1997.

Issued in Renton, Washington, on March
10, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-6541 Filed 3-17-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96—NM—-26—AD; Amendment
39-9969; AD 97-06-12]

RIN 2120-AA64
Airworthiness Directives; British

Aerospace Model BAe 146 and Avro
146-RJ Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.
ACTION: Final rule.

SUMMARY: This amendment supersedes
two existing airworthiness directives
(AD), applicable to British Aerospace
Model BAe 146 and Avro 146-RJ series
airplanes, that currently require
inspections to detect cracking of the
upper main fitting of the nose landing
gear (NLG), and replacement or repair of
cracked parts, if necessary. Those
actions were prompted by reports of
cracking in the main fittings of the NLG.
This amendment requires that, for
certain airplanes, the inspections be
accomplished at reduced intervals. This
amendment is prompted by the results
of new analyses of the cracking that
were conducted by the manufacturer of
the NLG. The actions specified by this
AD are intended to prevent failure of the
main fitting, which could lead to
collapse of the NLG during landing.
DATES: Effective April 21, 1997.
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The incorporation by reference of
British Aerospace Service Bulletin S.B.
32-131, Revision 3, dated October 18,
1995, as listed in the regulations, is
approved by the Director of the Federal
Register as of April 21, 1997.

The incorporation by reference of
British Aerospace Service Bulletin S.B.
32-131, Revision 2, dated July 10, 1993,
as listed in the regulations, was
approved previously by the Director of
the Federal Register as of April 6, 1995
(60 FR 12413, March 7, 1995).

The incorporation by reference of
British Aerospace Service Bulletin S.B.
32-131, Revision 1, dated November 12,
1992, as listed in the regulations, was
approved previously by the Director of
the Federal Register as of October 7,
1993 (58 FR 47036, September 7, 1993).

The incorporation by reference of
British Aerospace Service Bulletin S.B.
32-131, dated December 6, 1991, as
listed in the regulations, was approved
previously by the Director of the Federal
Register as of January 12, 1993 (57 FR
57883, December 8, 1992).

ADDRESSES: The service information
referenced in this AD may be obtained
from British Aerospace Holding, Inc.,
Avro International Aerospace Division,
P.O. Box 16039, Dulles International
Airport, Washington DC 20041-6039.
This information may be examined at
the Federal Aviation Administration
(FAA), Transport Airplane Directorate,
Rules Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., suite 700, Washington, DC.
FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2797; fax (206) 227-1149.
SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39)
by superseding AD 93-17-04,
amendment 39-8674 (58 FR 47036,
September 7, 1993), and AD 95-04—06,
amendment 39-9158 (60 FR 12413,
March 7, 1995), which are applicable to
British Aerospace Model BAe 146 and
Avro 146-RJ series airplanes, was
published in the Federal Register on
October 18, 1996 (61 FR 54366). The
action proposed to supersede AD 93—
17-04 and AD 95-04—06 to continue to
require either eddy current or ultra high
sensitivity penetrant inspections to
detect cracking of the upper main fitting
of the nose landing gear (NLG), and
replacement or repair of cracked parts,
if necessary. It also proposed to require
that inspections of certain airplanes

equipped with specific NLG’s be
conducted at reduced intervals.
Interested persons have been afforded
an opportunity to participate in the
making of this amendment. No
comments were submitted in response
to the proposal or the FAA’s
determination of the cost to the public.

Conclusion

The FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 52 Model
BAe 146 and Model Avro 146-RJ series
airplanes of U.S. registry that will be
affected by this proposed AD.

The inspections that are currently
required by AD 93-17-04 and AD 95—
04-06, and retained in this proposal,
take approximately 3 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
previously required actions on U.S.
operators is estimated to be $9,360, or
$180 per airplane, per inspection cycle.

Although this amendment adds no
new actions, the associated costs for
some operators will increase somewhat
since certain inspections will be
required to be performed more
frequently.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is

contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8674 (58 FR
47036, September 7, 1993) and
amendment 39-9158 (60 FR 12413,
March 7, 1995), by adding a new
airworthiness directive (AD),
amendment 39-9969, to read as follows:

97-06-12 British Aerospace Regional
Aircraft Limited, Avro International:
Amendment 39-9969. Docket 96—NM—-26—
AD. Supersedes AD 93-17-04, amendment
39-8674; and AD 95-04-06, amendment 39—
9158.

Applicability: Model BAe 146 and Avro
146-RJ series airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent failure of the main fitting,
which could lead to collapse of the nose
landing gear (NLG) during landing,
accomplish the following:

Restatement of Continuing Requirements

(a) For Model BAe 146 series airplanes on
which NLG part number 200876002,
200876004, or 201138002 has been installed:

(1) Prior to the accumulation of 16,000
total landings or within 30 days after October
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7, 1993 (the effective date of AD 93-17-04,
Amendment 39-8674), whichever occurs
later, conduct an eddy current or ultra
sensitivity penetrant inspection of the NLG,
in accordance with British Aerospace Service
Bulletin S.B. 32-131, dated December 6,
1991; Revision 1, dated November 12, 1992;
Revision 2, dated July 10, 1993; or Revision
3, dated October 18, 1995. Repeat the
inspection thereafter at intervals not to
exceed 8,000 landings.

(2) If cracking is detected during any
inspection required by this paragraph, prior
to further flight, replace the currently
installed NLG with a new or serviceable unit,
or repair the crack, in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. After
replacement or repair, repeat the inspection
at intervals not to exceed 8,000 landings.

(b) For Model Avro 146-RJ series airplanes
on which NLG part number 200876002,
200876004, or 201138002 has been installed:

(1) Prior to the accumulation of 16,000
total landings or within 30 days after April
6, 1995 (the effective date of AD 95-04-06,
Amendment 39-9158), whichever occurs
later, conduct an eddy current or ultra
sensitivity penetrant inspection of the NLG,
in accordance with British Aerospace Service
Bulletin S.B. 32-131, dated December 6,
1991; Revision 1, dated November 12, 1992;
Revision 2, dated July 10, 1993; or Revision
3, dated October 18, 1995. Repeat the
inspection thereafter at intervals not to
exceed 8,000 landings.

(2) If cracking is detected during any
inspection required by this paragraph, prior
to further flight, replace the currently
installed NLG with a new or serviceable unit,
or repair the crack, in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. After
replacement or repair, repeat the inspection
at intervals not to exceed 8,000 landings.

(c) For Model BAe 146 series airplanes on
which NLG part number 200876001 or
200876003 has been installed:

(1) Prior to the accumulation of 4,000 total
landings or within 30 days after October 7,
1993 (the effective date of AD 93-17-04,
Amendment 39-8674), whichever occurs
later, conduct an eddy current or ultra high
sensitivity penetrant inspection of the NLG,
in accordance with British Aerospace Service

Bulletin S.B. 32-131, dated December 6,
1991; Revision 1, dated November 12, 1992;
Revision 2, dated July 10, 1993; or Revision
3, dated October 18, 1995. Repeat the
inspection thereafter at intervals not to
exceed 4,000 landings until the inspection
required by paragraph (e) of this AD is
accomplished.

(2) If cracking is detected during any
inspection required by this paragraph, prior
to further flight, replace the currently
installed NLG with a new or serviceable unit,
or repair the crack, in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. After
replacement or repair, repeat the inspection
at intervals not to exceed 4,000 landings until
the inspection required by paragraph (e) of
this AD is accomplished.

(d) For Model Avro 146-RJ series airplanes
on which NLG part number 200876001 or
200876003 has been installed:

(1) Prior to the accumulation of 4,000 total
landings or within 30 days after April 6, 1995
(the effective date of AD 95-04-06,
Amendment 39-9158), whichever occurs
later, conduct an eddy current or ultra high
sensitivity penetrant inspection of the NLG,
in accordance with British Aerospace Service
Bulletin S.B. 32-131, dated December 6,
1991; Revision 1, dated November 12, 1992;
Revision 2, dated July 10, 1993; or Revision
3, dated October 18, 1995. Repeat the
inspection thereafter at intervals not to
exceed 4,000 landings until the inspection
required by paragraph (e) of this AD is
accomplished.

(2) If cracking is detected during any
inspection required by this paragraph,
prior to further flight, replace the
currently installed NLG with a new or
serviceable unit, or repair the crack, in
accordance with a method approved by
the Manager, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate. After replacement or repair,
repeat the inspection at intervals not to
exceed 4,000 landings until the
inspection required by paragraph (e) of
this AD is accomplished.

New Requirements

(e) For Model BAe 146 and Avro 146-RJ
series airplanes on which NLG part number

200876001 or 200876003 has been installed:
Within 2,000 landings from the immediately
preceding inspection conducted in
accordance with paragraph (c) or (d) of this
AD, or within 3 months after the effective
date of this AD, whichever occurs later,
accomplish the following:

(1) Conduct an eddy current or ultra high
sensitivity penetrant inspection of the NLG,
in accordance with British Aerospace Service
Bulletin S.B. 32-131, Revision 3, dated
October 18, 1995. Repeat the inspection
thereafter at intervals not to exceed 2,000
landings. Accomplishment of this inspection
terminates the requirements of paragraph (c)
and (d) of this AD.

Note 2: The British Aerospace service
bulletin references a Messier-Dowty Service
Bulletin 145-32-109, Revision 2, dated
August 2, 1995, as an additional source of
service information.

(2) If cracking is detected during any
inspection required by this paragraph, prior
to further flight, replace the currently
installed NLG with a new or serviceable unit,
or repair the crack, in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113. After
replacement or repair, repeat the inspection
at intervals not to exceed 2,000 landings.

(f) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(9) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(h) The inspections shall be done in
accordance with the following British
Aerospace service bulletins:

Service bulletin number

Revision level

Date

(Original)

Revision 1
Revision 2 ..
Revision 3

December 6, 1991.
November 12, 1992.
July 10, 1993.
October 18, 1995.

The incorporation by reference (IBR) of certain of these service bulletins was approved previously by the Director of the Federal
Register in accordance with 5 U.S.C. 552(a) and 1 CFR part 51, as follows:

Service bulletin number/revision

IBR approval date

Federal Register citation

S.B. 32-131, (original)
S.B. 32-131, Revision 1
S.B. 32-131, Revision 2

April 6, 1995

January 12, 1993 ...
October 7, 1993 .....ccoviicee e

(57 FR 57883, December 8, 1992).
(58 FR 47036, September 7, 1993).
(60 FR 12413, March 7, 1995).

The incorporation by reference of British Aerospace Service Bulletin S.B. 32-131, Revision 3, dated October 18, 1995, is approved
by the Director of the Federal Register in accordance with 5 U.S.C. 552(a) and 1 CFR part 51. Copies of any of these service bulletins
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may be obtained from British Aerospace Holding, Inc., Avro International Aerospace Division, P.O. Box 16039, Dulles International
Airport, Washington DC 20041-6039. Copies may be inspected at the FAA, Transport Airplane Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of the Federal Register, 800 North Capitol Street, NW., Suite 700, Washington, DC.

(i) This amendment becomes effective on
April 21, 1997.

Issued in Renton, Washington, on March
11, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-6717 Filed 3-17-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71

[Docket No. 96-ACE-22]

Amendment to Class E Airspace,
Alliance, NE

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: The direct final rule,
published on January 14, 1997, amends
the Class E airspace area at Alliance
Municipal Airport, Alliance, NE. The
Federal Aviation Administration has
developed a Standard Instrument
Approach Procedure (SIAP) based on
the Global Positioning System. The
effect of the direct final rule is to
provide additional controlled airspace
for aircraft departing Alliance
Municipal Airport.

EFFECTIVE DATE: May 22, 1997.

FOR FURTHER INFORMATION CONTACT:

Kathy Randolph, Air Traffic Division,
Operations Branch, ACE-530C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106,
telephone: (816) 426-3408.

SUPPLEMENTARY INFORMATION: The FAA
published the direct final rule with a
request for comments in the Federal
Register on January 14, 1997 (62 FR
1828). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
as adverse comment, was received
within the comment period, the
regulation would become effective on
May 22, 1997. No adverse comments
were received, and thus this document
confirms that this final rule will become
effective on that date.

Issued in Kansas City, MO, on February 26,
1997.

Herman J. Lyons, Jr.,

Manager, Air Traffic Division, Central Region.
[FR Doc. 97-6399 Filed 3-17-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Docket No. 96—ACE-24]

Amendment to Class E Airspace,
Sidney, NE

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: The direct final rule,
published on January 14, 1997, amends
the Class E airspace area at Sidney
Municipal Airport, Sidney, NE. The
Federal Aviation Administration has
developed a Standard Instrument
Approach Procedure (SIAP) based on
the Global Positioning System. The
effect of the direct final rule is to
provide additional controlled airspace
for aircraft departing Sidney Municipal
Airport.

EFFECTIVE DATE: May 22, 1997.

FOR FURTHER INFORMATION CONTACT:

Kathy Randolph, Air Traffic Division,
Operations Branch, ACE-530C, Federal
Aviation Administration, 601 East 12th
Street, Kansas City, MO 64106,
telephone: (816) 426—3408.

SUPPLEMENTARY INFORMATION: The FAA
published the direct final rule with a
request for comments in the Federal
Register on January 14, 1997 (62 FR
1827). The FAA uses the direct final
rulemaking procedure for a non-
controversial rule where the FAA
believes that there will be no adverse
public comment. This direct final rule
advised the public that no adverse
comments were anticipated, and that
unless a written adverse comment, or a
written notice of intent to submit such
an adverse comment, was received
within the comment period, the
regulation would become effective on
May 22, 1997. No adverse comments
were received, and thus this document
confirms that this final rule will become
effective on that date.

Issued in Kansas City, MO, on February 26,
1997.

Herman J. Lyons, Jr.,

Manager, Air Traffic Division, Central Region.
[FR Doc. 97-6398 Filed 3-17-97; 8:45 am]
BILLING CODE 4910-13-M

SECURITIES AND EXCHANGE
COMMISSION
17 CFR Parts 210 and 240

[Release No. 34-38387; IC-22553; FR-49;
File No. S7-20-96]

RIN 3235-AG70
Implementation of Section 10A of the
Securities Exchange Act of 1934

AGENCY: Securities and Exchange
Commission.

ACTION: Final rule.

SUMMARY: The Securities and Exchange
Commission (““Commission” or “SEC”"’)
is adopting revisions to its rules to
implement the reporting requirements
in section 10A of the Securities
Exchange Act of 1934 (the “Exchange
Act”). Section 10A requires, among
other things, that the auditor of an
issuer’s financial statements report to
the issuer’s board of directors certain
uncorrected illegal acts of the issuer,
and that the issuer notify the
Commission that it has received such a
report. If the issuer fails to provide that
notice, the auditor is required by section
10A to furnish directly to the
Commission the report given to the
Board. The amendments to the
Commission’s Exchange Act Rules
implement those reporting
requirements. The Commission also is
adopting revisions to Regulation S-X to
conform the definition of “‘audit” in that
regulation with the wording in section
10A.

EFFECTIVE DATE: The rule revisions are
effective April 17, 1997.

FOR FURTHER INFORMATION CONTACT:
Robert E. Burns or W. Scott Bayless, at
(202) 942-4400, Office of the Chief
Accountant, Mail Stop 11-3, or
Kathleen Clarke, at (202) 942-0724,
Division of Investment Management,
Mail Stop 10-6, Securities and
Exchange Commission, 450 Fifth Street,
NW., Washington, DC 20549.
SUPPLEMENTARY INFORMATION: The
Commission is adopting amendments to
its Exchange Act Rules, 17 CFR 240, by
adding Rule 10A-1, and Regulation S—
X, 17 CFR 210, by revising Rule 1-02.
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|. Background

Title Il to the Private Securities
Litigation Reform Act of 1995 (the
“Reform Act”), Public Law No. 104-67,
enacted on December 22, 1995, added
section 10A to the Exchange Act. As
discussed below, section 10A requires
that each audit under the Exchange Act1
include procedures regarding the
detection of illegal acts, the
identification of related party
transactions, and the evaluation of the
issuer’s ability to continue as a going
concern. Section 10A also codifies
certain professional auditing standards
regarding the detection of illegal acts 2
by issuers and imposes expanded
obligations on auditors3to report in a
timely manner certain uncorrected
illegal acts to an issuer’s board of
directors. It further requires the issuer,
or if the issuer fails to do so then the
auditor, to provide information
regarding the illegal act to the
Commission.

On August 22, 1996, the Commission
published for comment proposed
revisions to its rules to implement the
reporting requirements set forth in
section 10A and to amend the definition
of “audit” in Regulation S—X to conform
with the provisions of that section.4 The
Proposing Release contains a discussion
of each paragraph of section 10A.
Interested parties may wish to refer to
the Proposing Release for additional
background information.

More specifically, section 10A(a)
provides that each audit required by the
Exchange Act of issuers’ financial
statements include, ‘“‘in accordance with
generally accepted auditing standards,
as may be modified or supplemented

1Because section 10A applies to audits under the
Exchange Act, it and Rule 10A-1 apply to audits
of the financial statements of foreign private issuers
that are required under that Act.

2Section 10A(f) defines the term “illegal act”
broadly to mean ‘‘an act or omission that violates
any law, or any rule or regulation having the force
of law.” This definition is consistent generally with
Statement on Auditing Standards No. 54, “Illegal
Acts by Clients,” 2 (January 1, 1989), AU §317.02,
which states, ‘““the term illegal acts * * * refers to
violations of laws or governmental regulations.”

3For the purpose of this release, the term
“auditor” refers to any independent public or
certified public accountant who is performing or
has performed an audit of a registrant’s financial
statements and whose audit report has or will be
filed with the Commission in accordance with the
federal securities laws or the Commission’s
regulations. See, e.g., sections 12(b)(1) (J) and (K),
13(a)(2), and 17(e) of the Exchange Act, 15 U.S.C.
78I(b)(1) () and (K), 78m(a)(2), and 78q(e), and the
Commission’s Regulation S—X, 17 CFR §210. The
term “independent accountant’ is used in the
regulatory text in order to be consistent with
existing provisions in Regulation S—X.

4Securities Exchange Act Release No. 37594,
Investment Company Act Release No. 22162, File
No. S7-20-96 (August 22, 1996) [61 FR 45730] (the
“Proposing Release’).

from time to time by the
Commission—"

1. Procedures designed to provide
reasonable assurance of detecting illegal
acts that would have a direct and
material effect on the determination of
financial statement amounts;

2. Procedures designed to identify
related party transactions that are
material to the financial statements or
otherwise require disclosure therein;
and

3. An evaluation of whether there is
substantial doubt about the issuer’s
ability to continue as a going concern
during the ensuing fiscal year.5

Certain procedures in each of these
three areas already are required by
generally accepted auditing standards
(““GAAS”) 6 in the United States and are
further codified in the Statements on
Auditing Standards (‘*“SAS”) 7 adopted
by the Auditing Standards Board
(““ASB”’), the senior technical body for
auditing matters of the American

5Section 10A(a) (1), (2), and (3).

6|n February 1941, the Commission amended
Rule 2-02 of Regulation S—X, 17 CFR §210.2-02,
to require that the independent accountant state in
his or her report “whether the audit was made in
accordance with generally accepted auditing
standards * * *” Accounting Series Release No. 21
(February 5, 1941). In this release, the Commission
defined “‘generally accepted auditing standards’ to
mean the application of “generally recognized
normal auditing procedures’ with professional
competence by properly trained persons. The
Commission defined ““generally recognized normal
auditing procedures’ to be those normally
employed by skilled accountants and those
prescribed by authoritative bodies dealing with the
subject of auditing, such as accounting societies and
governmental bodies having jurisdiction in the area.
1d. Following this addition to the Commission’s
rules, the relevant professional committee at the
time, the Committee on Auditing Procedure, began
a study to determine which auditing standards
should be included within “GAAS.” In 1948, the
membership of the predecessor organization to the
American Institute of Certified Public Accountants
(““AICPA”") approved ten standards as constituting
GAAS. See, AICPA, Codification of Statements on
Auditing Standards, AU §150.02. These ten
standards are supplemented by Statements on
Auditing Standards, which currently are issued by
the Auditing Standards Board of the AICPA.

7Currently effective Statements on Auditing
Standards are published by the American Institute
of Certified Public Accountants in the Codification
of Statements on Auditing Standards. Provisions in
the Codification are designated as “AU § __.” For
standards addressing those procedures mandated by
section 10A, see SAS 54, “lllegal Acts by Clients”
(January 1, 1989), AU §317; SAS 45, “Related
Parties” (September 30, 1983), AU §334; and SAS
59, 64, and 77 reprinted in “The Auditor’s
Consideration of an Entity’s Ability to Continue as
a Going Concern” (January 1, 1989), AU § 341. See
also SAS 53, “The Auditor’s Responsibility to
Detect and Report Errors and Irregularities’”
(January 1, 1989), AU §316. The ASB recently
adopted a revision to SAS 53, which will be
entitled “Consideration of Fraud in a Financial
Statement Audit” and designated as SAS 82. This
new standard should be published in Spring 1997
and will be applicable to the audits of 1997
financial statements.

Institute of Certified Public Accountants
(“AICPA™). 8

In addition to the requirement in
section 10A(a) that auditors perform
procedures designed to enhance the
detection of fraudulent financial
reporting, section 10A(b) contains
provisions that would require an auditor
to report directly to the Commission
certain detected illegal acts if the issuer
fails to do so.

Under section 10A(b), if, while
conducting the audit of the issuer’s
financial statements, the auditor
becomes aware of information
indicating that an illegal act (whether or
not material to the financial statements)
has occurred or may have occurred,
then the auditor would be required, in
accordance with GAAS, *‘as may be
modified or supplemented from time to
time by the Commission,” to determine
whether it is “likely”’ that an illegal act
has occurred and, if so, its possible
effect on the financial statements
(including any contingent monetary
effects, such as fines, penalties, and
damages).® The auditor would be
required to inform the issuer’s
management of the illegal act ““‘as soon
as practicable.” In addition, the auditor
must assure him/herself that the issuer’s
board of directors is adequately
informed, by management or otherwise,
of any detected illegal act.10

Although GAAS contains procedures
for similar notification of illegal acts to
managements and boards of directors,11
section 10A(b) contains the additional
requirement that these notifications
occur ‘‘as soon as practicable.” 12

After the auditor determines that the
audit committee or the board of
directors has been adequately informed
of an illegal act and the auditor reaches

8The ASB’s 15 members serve on a part-time
basis and are appointed for one year terms that may
be extended for up to three years.

9Section 10A(b)(1)(A). See, SAS 54, 1110-15,
AU §317.10-.15. Paragraph 11 of SAS 54 sets forth
additional audit procedures that might be necessary
once the auditor becomes aware of a possible illegal
act.

10Section 10A(b)(1)(B). See, SAS 54, 117, AU
§317.17.

11See, SAS 54, 1110 and 17, AU §317.10 and
17.

12The addition of this time period reflects the
original legislative efforts in this area to provide an
earlier warning to the SEC of registrants’ potential
illegal acts than may occur under the current Form
8-K procedures, see note 20 infra, and in audit
reports. See H.R. Rep. No. 102-890, 102d Cong., 2d
Sess. 3 (1992), which contained the predecessor
legislation to Section 10A and stated:

This legislation amends the Securities Exchange
Act of 1934 (Exchange Act) to improve fraud
detection and disclosure with respect to public
companies by codifying auditing standards in
certain specified areas and by providing a
mechanism for earlier warning to the Securities and
Exchange Commission of certain illegal acts by
registrants.
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three specified conclusions, the auditor
is required by section 10A(b)(2) to
report those conclusions directly to the
board of directors “‘as soon as
practicable.” The three conclusions set
forth in section 10A(b)(2) that trigger the
auditor’s obligation to report to the
board are that:

1. The illegal act has a material
effect 13 on the issuer’s financial
statements,

2. Senior management has not taken,
and the board of directors has not
caused senior management to take,
timely and appropriate remedial actions
with respect to the illegal act, and

3. The failure to take remedial action
is reasonably expected to warrant either
a departure from the auditor’s standard
audit report,14 when made, or the
auditor’s resignation from the audit
engagement.1s

If the board of directors receives a
report that the auditor has reached these
conclusions, then the board has one
business day to notify the Commission
that it received such a report. If the
auditor does not receive a copy of the
board’s notice to the Commission within
that one business day period, then by
the end of the next business day the
auditor is required to furnish directly to
the Commission a copy of the report
given to the board (or the
documentation of any oral report 16).17
The auditor’s resignation from the audit
engagement does not negate the
auditor’s obligation to furnish his or her
report to the Commission in these
circumstances.18

I1. Discussion of Rule Amendments

A. Rule 10A-1.

Rule 10A-1 is based on the premise
that the notices and reports under
section 10A are to assist the
Commission in performing its
enforcement responsibilities and,
therefore, will be non-public. Disclosure

13The auditor should consider both the
guantitative and qualitative materiality of the act,
including contingent liabilities that might be
created by the illegal act. See, e.g., SAS 54, 113,
AU §317.13, and SAS 47, “‘Audit Risk and
Materiality in Conducting an Audit,” 16 (June 30,
1984), AU §312.06.

14See, SAS 58, “Reports on Audited Financial
Statements,” 110 (January 1, 1989), AU §508.10,
for a general discussion of the circumstances that
may require the auditor to depart from the standard
report and the types of opinions, other than the
standard report, that may be expressed by the
auditor in various circumstances.

15Section 10A(b)(2) (A), (B), and (C). See
generally, SAS 54, 111118-22, AU §317.18-.22.

16 For documentation requirements under GAAS,
see, e.g., SAS 54, 1117, AU §317.17, and SAS 61,
“Communication with Audit Committees,” 13
(January 1, 1989), AU §380.03.

17Section 10A(b)(3).

18Section 10A(b)(4).

to the public of issuers’ illegal acts will
continue to be made in modified audit
reports 19 or, when the auditor has
resigned, been dismissed, or elected not
to stand for re-election, on Form 8—K 20
under the Exchange Act and on Form
N—SAR 21 under the Investment

19For the effect of illegal acts on the audit report,
see, SAS 53, 1126 and 27, AU §316.26 and .27, and
SAS 54, 1118-21, AU §317.18-.21. See generally,
SAS 58, 64, and 79 reprinted in Reports on Audited
Financial Statements (January 1, 1989), which
describes the standard report and the various
opinions that may be reflected in the auditor’s
report. SAS 58, 117-10, AU §508.07-.10.

20|tem 4 of Form 8-K, 17 CFR §249.308, Item 304
of Regulation S-K, 17 CFR §229.304, and Item 304
of Regulation S-B, 17 CFR §228.304. In summary,
these provisions state that a registrant must file a
Form 8-K, providing the information required by
item 4 of that form, within five business days of the
date that the registrant’s auditor (or an independent
accountant upon whom the auditor expressed
reliance in its audit report regarding a significant
subsidiary) resigns, declines to stand for re-election,
or is dismissed, and within five business days of the
date a new auditor is engaged. The registrant is to
ask the former auditor to provide the registrant with
a letter indicating whether the former auditor agrees
with the disclosures in the Form 8-K that reports
the termination of the audit engagement and, if not,
the respects in which the auditor disagrees. This
letter is to be filed with the Commission as an
exhibit by amendment to the registrant’s Form
8—K within 10 business days of the date that the
Form 8-K was filed.

The registrant’s Form 8-K must state, among
other things: whether the former auditor resigned,
was dismissed, or declined to stand for re-election
and the date thereof; whether the auditor modified
his or her report on the registrant’s financial
statements for either of the last two fiscal years and,
if so, the nature of the modification; whether the
decision to change auditors was recommended or
approved by the audit committee or board of
directors; whether, in connection with the audits of
the financial statements for the two most recent
fiscal years, and any subsequent interim period,
there were any disagreements between the auditor
and the registrant on any matter of accounting
principles or practices, auditing scope or procedure,
or financial statement disclosure. The Form 8-K
also must provide disclosure of any instance within
the applicable time period where the former auditor
advised the registrant that (1) The internal controls
necessary for the registrant to develop reliable
financial statements did not exist, (2) information
had come to the auditor’s attention that led him or
her no longer to be able to rely on management’s
representations, or that made the auditor unwilling
to be associated with the registrant’s financial
statements, (3) there was a need to expand
significantly the scope of the audit and, due to the
auditor’s resignation or for any other reason, the
scope was not expanded, or (4) information had
come to the auditor’s attention affecting the
reliability of past audit reports or financial
statements and the issue had not been resolved to
the auditor’s satisfaction prior to the auditor’s
resignation, dismissal, or declination to stand for re-
election.

21Sub-item 77K of Form
N-SAR, 17 CFR §274.101, requires investment
companies filing Form N-SAR to provide the
information required by item 4 of Form 8-K. Sub-
item 77K of Form N-SAR notes that
notwithstanding the requirements in Form 8-K to
file more frequently, registrants need only file such
information semi-annually in accordance with the
requirements of Form N-SAR.

Company Act of 1940 (the “Investment
Company Act”), among others.

In testifying on prior bills that
contained the same reporting
requirements, the Commission stated,
“[W]e anticipate that reports filed under
section 10A would be confidential and
exempt from disclosure under the
Freedom of Information Act.”” 22 The
Commission further noted,

Premature disclosure of the issuer and
auditor reports could, among other things,
interfere with the Commission’s
investigation, deprive the issuer or other
persons of the right to a fair trial or impartial
adjudication, constitute an unwarranted
invasion of privacy, or disclose a confidential
source. In addition, issuer and auditor
reports under Section 10A might contain
confidential commercial or financial
information exempt from disclosure under
FOIA Exemption 4, 5 U.S.C. 552(b)(4).23

The Commission’s testimony also
states that the direct reporting
provisions in the bill might provide an
earlier warning of certain illegal acts
that could allow the Commission to
begin enforcement investigations at an
earlier date.24

Accordingly, Rule 10A-1 provides
that section 10A notices provided by the
board and reports submitted by the
auditor will be non-public and exempt
from disclosure under the Freedom of
Information Act (““FOIA”) to the same
extent as the Commission’s investigative
records.2s

Commentators responding to the
Proposing Release supported the
position that reports and notices under
section 10A should be non-public. Some
suggested, however, that proposed Rule
10A-1 was unclear as to the availability
of FOIA exemptions, in addition to the
exemptions for investigative records, for
the information contained in these
notices and reports. An instruction has
been added to Rule 10A-1(c), therefore,
specifically to notify issuers and
auditors that they may apply for
confidential treatment under additional
FOIA exemptions in accordance with
the Commission’s normal procedures.26

Despite the confidential nature of the
reports under section 10A, these
reporting requirements should improve
the quality of public disclosures in

22Testimony of Richard C. Breeden, Chairman,
U.S. Securities and Exchange Commission,
Concerning H.R. 574, The Financial Fraud
Detection and Disclosure Act, Before the
Subcommittee on Telecommunications and Finance
of the House Committee on Energy and Commerce,
103d Cong., 1st Sess., 32 (February 18, 1993).

23|d., at 32 n. 36.

24|d., at 31.

25Rule 10A-1(c). See also 5 U.S.C. 552(b)(7),
which exempts from disclosure certain “‘records or
information compiled for law enforcement
purposes.”

26See 17 CFR §200.83.
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Forms 8-K and N-SAR and in audit
reports on issuers’ financial statements,
because it is unlikely that issuers and
auditors will make public disclosures
that are incompatible with the
confidential reports made to the
Commission. Also, the direct reporting
requirements in section 10A should give
auditors additional leverage to prompt
management to correct illegal acts and
to make appropriate adjustments in
their financial statements.

Rule 10A-1 designates the
Commission’s Office of the Chief
Accountant (““OCA”’) as the appropriate
office to receive the notice provided by
any issuer under section 10A(b)(3) 27
and any reports provided by auditors
under section 10A(b)(3) or 10A(b)(4).28
No commentators objected to OCA as
the designated party to receive these
notices and reports. OCA expeditiously
will forward copies of the notice or
report to all appropriate offices and
divisions within the Commission. The
notice or report may be provided to
other authorities, as appropriate.29

Delivery of the notice or report to
OCA may occur under Rule 10A-1 in
any manner, provided the notice or
report is received by OCA within the
statutory time period.3° Currently, the
most timely manner of delivery may be
through submission of a facsimile,31
telegraph, or personal delivery. Issuers
should be aware that providing such
information on the Edgar filing system,
however, may result in the information
becoming available to the public. In the
future, procedures may be developed for
issuers and auditors to deliver
confidential information directly to
OCA via electronic mail. Rule 10A-1
would permit use of such means of
delivery.32

27Rule 10A-1(a).

28Rule 10A-1(b).

29See 17 CFR §240.24c-1.

30Rule 10A-1 (a) and (b).

31 The phone number for OCA’s facsimile
machine currently is (202) 942-9656. Such phone
numbers, however, are subject to change without
notice and registrants and auditors should verify
the accuracy of the number before use.

32 A similar provision applies to auditors of
broker-dealers. See Rule 17a-5(h)(2) under the
Exchange Act, 17 CFR §240.17a-5(h)(2), which
states that if, during the course of audit or interim
work, the auditor determines that any material
inadequacies exist in the accounting system,
internal accounting control, procedures for
safeguarding securities, or certain other practices
and procedures, then the auditor shall call those
inadequacies to the attention of the chief financial
officer of the broker-dealer, who has the obligation
to notify the Commission and the designated
examining authority within 24 hours thereafter. If
the auditor does not receive a copy of that notice
within that 24 hour period, or if the auditor
disagrees with the statements in the notice, then the
auditor must inform the Commission and the
designated examining authority of the material
inadequacy within the next 24 hours.

Rule 10A-1(a) also sets forth the
required contents for a issuer’s notice to
the Commission. This notice must be in
writing and identify the issuer and the
auditor, and state the date the auditor
made its report to the board. Under the
rule proposal, the issuer also would
provide a summary of the report. The
summary would describe the act and the
potential impact of that act on the
issuer’s financial statements. This
information is consistent with the
requirement under GAAS that the
auditor’s communication with the
issuer’s audit committee ““‘should
describe the act, the circumstances of its
occurrence, and the effect on the
financial statements.” 33 One
commentator suggested that issuers
have the option of providing either the
summary of the independent
accountant’s report, as proposed, or
directly providing that report to OCA.
This commentator noted, however, that
if an issuer submits the independent
accountant’s report to OCA a question
may arise regarding the availability to
the independent auditor of the section
10A(c) protection against civil liability
for the findings, conclusions, or
statements in his or her report.34 As
adopted, Rule 10A-1 incorporates the
commentator’s suggestion and permits
issuers the option of providing either a
summary of the independent
accountant’s report or a copy of that
report. To clarify the application of the
section 10A(c) safe harbor, Rule 10A-1
now provides that the safe harbor
available to auditors shall apply not
only when the report is furnished to
OCA by the auditor but also when it is
provided by the issuer.

As had been proposed, Rule 10A-1(a)
also specifically permits an issuer to
include additional information with the
required notice to the Commission
regarding the issuer’s view of, and
response to, the section 10A report it
has received from the auditor.

Regarding reports filed by auditors,
Rule 10A-1(b) specifies that if the report
does not identify clearly both the issuer
and the auditor, then the auditor must
attach that information to the report
submitted to OCA.

Rule 10A-1 makes clear that
providing the notice or report in
accordance with section 10A and Rule
10A-1 does not, in any way, affect the
obligations of the issuer and the auditor

33SAS 54, 117, AU §317.17.

34 Section 10A(c) limits auditors’ liability in
private rights of action for ‘‘any finding, conclusion,
or statement expressed in a report made pursuant
to paragraph (3) or (4) of subsection (b), including
any rule promulgated pursuant thereto”; paragraphs
(3) and (4) of subsection (b) set forth the issuer and
auditor reporting obligations.

to file and make all applicable public
disclosures required by the
Commission’s rules, including, without
limitation, Forms 8—-K and N-SAR, and
of the auditor to comply with GAAS
reporting requirements.35 Similarly,
Rule 10A-1 states that the confidential
nature of the notice and the report to the
Commission does not diminish an
issuer’s or auditor’s obligations to make
full disclosures required by the
Commission’s rules, forms, reports, or
disclosure items, or by applicable
professional standards.

In response to the Proposing Release,
the Commission received additional
comments requesting it to interpret or
amend certain additional provisions of
section 10A. For example, some
commentators suggested that the
Commission amend the statutory
definition of “illegal act” to follow more
closely the definition in the auditing
literature.3® Another commentator
recommended that auditors be required
to report all illegal acts to the board of
directors (as opposed to management),
not merely those acts that are material
to the financial statements. One
commentator suggested that the
Commission extend the protection for
auditors against civil liability found in
section 10A(c) for statements in reports
submitted to the Commission under
section 10A(b), to statements made by
the auditor in additional documents and
in other contexts. Commentators also
requested that the Commission extend
the one-business-day reporting periods
in the statute to five business days. Such
comments, however, are beyond the
scope of this rulemaking proceeding
and, in some cases, request that the
Commission promulgate rules contrary
to the statutory mandate of section 10A.

B. Rule 1-02(d)

The Commission is adopting the
proposed amendment to conform the
definition of “Audit (or examination)”
in Rule 1-02(d) of Regulation S—X with
section 10A. The amendment notes that
audits of the financial statements of
Commission issuers should be
performed *‘in accordance with
generally accepted auditing standards,
as may be modified or supplemented by
the Commission.” The purpose of this
amendment is to alert auditors and
issuers to the possibility that additional

35|n addition, one of the membership
requirements of the SEC Practice Section of the
AICPA is that members notify registrants in writing
of the cessation of an auditor-client relationship.
The member also is required to send a copy of that
notification to the Commission’s Office of the Chief
Accountant.

36See SAS 54, 12, AU §317.02, discussed supra
note 2.
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audit procedures, beyond those required
by GAAS, may be required by the
Commission in certain circumstances.

Some commentators objected to the
proposed revision of Rule 1-02(d) on
the ground that the Commission’s
statutory authority to modify or
supplement GAAS is limited to the
three circumstances expressly set forth
in section 10A,; i.e., illegal acts, related
party transactions, and going concern
evaluations.

On the contrary, it has long been
recognized by Congress and the
Commission, that the Commission has
broad authority to establish auditing
requirements for public companies and
their independent audit firms.37 This
implied authority is based on, among
other things, (1) the Commission’s
authority to prescribe the reports to be
filed with it,38 (2) the provisions in the
securities laws that require, or grant the
Commission the authority to require,
that certain financial statements be
“certified * * * by independent public
accountants’ 3° and the Commission’s

37See Report by the Subcommittee on Oversight
and Investigations of the House Committee on
Interstate and Foreign Commerce, Federal
Regulation and Regulatory Reform, 94th Cong., 2d
Sess., 38 (October 1976), which states, in part, that
the Commission had not then “‘exercised fully its
statutory authority to remedy deficiencies in
generally accepted auditing standards”’; Report on
the Activity of the Committee on Energy and
Commerce for the 100th Congress, House Report
100-1114, 100th Cong., 2d Sess., 364 (Dec. 23,
1988), which states, ““As the primary Agency
responsible for administering the Federal securities
laws disclosure requirements, the SEC has broad
authority to establish auditing and accounting
requirements for public companies and
independent audit firms”’; and Testimony of
Richard C. Breeden, Chairman, U.S. Securities and
Exchange Commission, Concerning H.R. 547, The
Financial Fraud Detection and Disclosure Act,
Before the Subcommittee on Telecommunications
and Finance of the House Committee on Energy and
Commerce, 103rd Cong., 1st Sess., 26—27 (Feb. 18,
1993), which states, in part, “The Commission [is]
prepared, should it prove necessary to fulfill its
statutory mandate, to establish separate auditing
standards that supplement or supplant ASB
standards for SEC registrants.* * * In the same way
the Commission has final authority over the
establishment of new financial standards by the
FASB, so too the Commission has final authority
over the establishment of auditing standards to
protect the public interest.”

38See, €.9., § 13(b)(1) of the Exchange Act, 15
U.S.C. 78m(b)(1), which states, ‘“The Commission
may prescribe, in regard to reports made pursuant
to this title, the form or forms in which the required
information shall be set forth.* * *”

39 tems 25, 26, and 27 of Schedule A to the
Securities Act of 1933, 15 U.S.C. 77aa (25), (26) and
(27), and §17(e) of the Exchange Act, 15 U.S.C. 78q,
expressly require that audited financial statements
be filed with the Commission. Sections 12(b)(1) (J)
and (K) and 13(a)(2) of the Exchange Act, 15 U.S.C.
781 and 78m, among others, authorize the
Commission to require the filing of financial
statements that have been audited by independent
accountants. The Commission requires that certain
financial statements be audited. See, e.g., Article 3
of Regulation S—X, 17 CFR § 210-3-01 et seq.

authority to define technical and trade
terms such as ““certified,” 40 and (3) the
Commission’s authority to ensure that
the representations in audit reports and
the procedures behind those reports
fulfill their statutory function.4t In
enacting the Reform Act, Congress
clearly intended to preserve the
Commission’s existing implied
authority regarding auditing standards,
as evidenced by both the preservation
clause in section 10A(e) and the
Conference Committee Report.42

In any event, the revision to Rule
1-02(d) is not intended to change the
substantive scope of the Commission’s
authority to set auditing standards, or to
resolve any dispute that may arise over
the scope of that authority in particular
circumstances. Instead, this amendment
is intended to provide adequate and fair
notice to all parties concerned that the
Commission, as well as appropriate
professional authorities, may issue
guidance to be considered and adhered
to in the performance of audits under
the Exchange Act.

As a general matter, the Commission
plans to continue its practice of looking
to the private sector standard setting
bodies designated by the accounting
profession to provide leadership in
establishing and improving GAAS.
Currently, the Commission staff works
closely with the ASB. The staff, among
other things, attends ASB meetings,
reviews and provides the ASB with
comments on draft Statements on
Auditing Standards, and has periodic
meetings with ASB representatives to
discuss items on the ASB agenda and
other matters of mutual concern.

The Commission has no present
intention to write any new auditing

40See, e.g., 8 19(a) of the Securities Act of 1933,
15 U.S.C. 77s(a), and 8 3(b) of the Exchange Act, 15
U.S.C. 78c(b).

41 See generally James F. Strother, The
Establishment of Generally Accepted Accounting
Principles and Generally Accepted Auditing
Standards, 28 Vand. L. Rev. 201, 225 (1975), which
states, “The Commission’s powers with regard to
auditing are considerable, even though it lacks the
express authority to prescribe auditing standards
and procedures that it has in the case of accounting
principles.”

In the past, the Commission has not found it
necessary formally to exercise its implied power to
set auditing standards. In the mid-1970s, however,
the Commission proposed certain procedures for
auditors’ reviews of interim financial statements.
See Securities Act Release No. 5579 (April 17,
1975), Accounting Series Release No. 177
(September 10, 1975), Securities Act Release No.
5612 (September 10, 1975). This rulemaking did not
go forward when the predecessor to the ASB acted
to establish similar review procedures, and
Commission action became unnecessary.

42See H.R. Conf. Rep. No. 369, 104th Cong., 1st
Sess., 47 (Nov. 28, 1995), which states, in part, “The
Conference Committee does not intend to affect the
Commission’s authority in areas not specifically
addressed by this provision.”

standards unless it determines that the
ASB, or any subsequently established
standard setting organization, is unable
or unwilling to address a significant
auditing issue in an appropriate and
timely manner. The Commission will
exercise its discretion in determining
the appropriateness and timeliness of
the private sector response, considering
the nature of the issue and other factors.
Should Commission action be deemed
necessary, the Commission will act
promptly when required by the public
interest or for the protection of
investors.43

I11. Investment Companies

Section 10A and Rule 10A-1 apply to
all audits required pursuant to the
Exchange Act, including those prepared
on behalf of investment companies,
which, among others, have reporting
obligations under the Exchange Act.44

In the proposing release, the
Commission requested comment
regarding whether the reporting
requirements under Rule 10A-1 should
be modified to reflect the specific
operations of investment companies. No
commentators, however, addressed this
topic. Accordingly, the Commission has
determined that Rule 10A-1 will be
adopted as proposed.

V. Required Findings Regarding
Impact on Competition

In the Proposing Release, the
Commission requested comments on
whether the proposed amendments, if
adopted, would have an adverse impact
on competition or would impose a
burden on competition that is neither
necessary nor appropriate in furthering
the purposes of the Securities Act of
1933 and the Exchange Act. One
commentator addressed this issue,
indicating that the reporting provisions
of proposed Rule 10A-1 would not add
to any such burden that might be
imposed by section 10A, especially in

43The Statement of Managers, The Private
Securities Litigation Reform Act of 1995, states, at
22, “The Conference Committee intends for the SEC
to have discretion, however, to determine the
appropriateness and timeliness of the private sector
response. The SEC should act promptly if required
by the public interest or for the protection of
investors.”

44 See sections 13(a) and 15(d) of the Exchange
Act, 15 U.S.C. 78m(a) and 780(d), and section 30(a)
of the Investment Company Act, 15 U.S.C. 80a—
29(a). Form N-SAR requires investment companies
to file information with the Commission about their
operations, including audited financial information.
Rule 30a—1 under the Investment Company Act, 17
CFR §270.30a-1, provides that investment
companies filing annual reports on Form N-SAR
are deemed to have satisfied the reporting
requirements of sections 13(a) and 15(d) under the
Exchange Act and section 30(a) under the
Investment Company Act.
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light of the non-public nature of the
reports to be filed under the Rule.

The Commission has considered the
proposed amendments in light of its
responsibilities under section 23(a) of
the Exchange Act 45 and concluded that
the burdens on competition, if any, are
necessary and appropriate in
furtherance of the purposes of the
Exchange Act, particularly section 10A.

V. Cost/Benefit Analysis

The costs of complying with Rule
10A-1, which is intended to carry out
the purposes of new section 10A of the
Exchange Act, are expected to be de
minimis. Such costs for an issuer may
include converting the information in
the auditor’s report to the board into a
notice that conforms to the rule and
delivering that notice, via facsimile or
otherwise, to OCA. Costs for the auditor
may include assuring that the report to
the board identifies the issuer, as
required by the proposed rule, and the
cost of delivering that report, via
facsimile or otherwise, to OCA.

Benefits of compliance with Rule
10A-1 include an earlier warning to the
Commission of possible illegal acts by
issuers and potential improvements in
public disclosures in Forms 8—K and N—
SAR regarding changes in issuers’
auditors and in audit reports that are
modified due to issuers’ illegal acts.

Commentators specifically addressing
the issue indicated either that the
anticipated benefits of Rule 10A-1
outweigh the associated costs, or that
the minimal reporting requirements
under Rule 10A-1 would not add to any
burdens imposed by section 10A of the
Exchange Act.

VI. Summary of Final Regulatory
Flexibility Analysis

A Final Regulatory Flexibility
Analysis (“FRFA™) concerning Rule
10A-1 has been prepared in accordance
with 5 U.S.C. 604. The FRFA notes that
the rule is intended to implement the
reporting requirements of section 10A of
the Exchange Act as mandated by
Congress. The rule will not impose any
reporting requirements additional to
those imposed by section 10A.

As discussed more fully in the FRFA,
the rule will affect small entities, as
defined by the Commission’s rules, but
only in the same manner as other
entities. By statute, most issuers that fit
the Commission’s definitions of small
entities are subject to a one-year delay
in the effective date of section 10A,
which makes section 10A (and
accordingly Rule 10A-1) applicable to
annual reports for any period beginning

4515 U.S.C. 78w(a).

on or after January 1, 1997 (instead of
January 1, 1996).

Regarding issuers, approximately
1,100 Exchange Act reporting
companies satisfy the Commission’s
definition of ““small business;” as of
December 1995, approximately 5,200
broker-dealers were classified as small
entities; and as of August 1995,
approximately 1,770 active registered
investment companies were considered
small entities. Although some small
auditors may be subject to the Rule
10A-1 reporting requirements, there is
no specific definition of the term “small
auditor” and information regarding
auditors’ revenues, earnings, and similar
data is not publicly available.

There is no reliable way of
determining how many small issuers or
auditors will be required to file section
10A reports or notices each year
concerning illegal acts so as to become
subject to Rule 10A-1. It is expected,
however, that OCA will receive very few
issuer notices each year and even fewer
auditor reports (which are filed only if
an issuer fails to fulfill its reporting
obligation).

The FRFA notes that alternatives for
providing different means of
compliance for small entities or for
exempting small entities from the rule
would be inconsistent with the statutory
requirements of section 10A. The cost of
complying with the rule should be de
minimus, even for small entities,
because the reporting requirements
under section 10A and the rule are
based on existing GAAS requirements.
Moreover, the statute essentially
requires only an earlier warning
regarding matters that would otherwise
be disclosed in Forms 8-K and N-SAR
and in audit reports on issuers’ financial
statements.

The Commission received no
comments on the Initial Regulatory
Flexibility Analysis (“IRFA’’) prepared
in connection with the proposing
release, and no comment letters
specifically addressed to the IRFA. Two
commentators indicated that the
anticipated benefits of Rule 10A-1
outweigh the associated costs, and that
the minimal reporting requirements of
Rule 10A-1 would not materially add to
the burdens Congress chose to impose
by enacting section 10A.

A copy of the analysis may be
obtained by contacting Robert E. Burns,
Chief Counsel, Office of the Chief
Accountant, U.S. Securities and
Exchange Commission, Mail Stop 11-3,
450 Fifth Street, N.W., Washington, D.C.
20549.

VII. Paperwork Reduction Act

As set forth in the Proposing Release,
proposed Rule 10A-1 contains
*“collection of information”
requirements within the meaning of the
Paperwork Reduction Act of 1995 [44
U.S.C. 3501 et seq.]. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a valid
OMB control number. Accordingly, the
Commission submitted the proposed
rules to the Office of Management and
Budget (““OMB”’) for review in
accordance with 44 U.S.C. 3507(d), and
OMB approved that collection and
assigned it control number 3235-0468.
This is the final notice regarding the
collection of information under Rule
10A-1.

The Supporting Statement to the
Paperwork Reduction Act submission
noted that Rule 10A-1 is intended to
implement the reporting requirements
found in recently enacted section 10A of
the Exchange Act, and that the rule is
expected to have a negligible effect on
the annual reporting and cost burden of
Commission registrants. As discussed
above, the notice to be provided by the
issuer would contain the minimum
amount of information necessary to
identify the issuer and the auditor,
indicate the date the auditor provided
the report to the board of directors as
specified in section 10A, and
summarize the report given to the board.
The summary would be based on
information required to be given to the
board of directors under GAAS. The
auditor’s report, furnished only in the
event that the issuer does not fulfill its
reporting responsibilities, would consist
only of the report given to the board of
directors and, if necessary, additional
information to identify clearly the issuer
and the auditor.

Potential respondents are entities
with reporting obligations under the
Exchange Act and their auditors,
although it is anticipated that the
reporting requirements under section
10A rarely will be triggered. On those
rare occasions when the reporting
requirement is triggered, it is estimated
that the total recordkeeping and
reporting burden, beyond that directly
required by the statute, would not
exceed one hour per respondent.

As notices must be filed by an issuer
within one day of receiving a report
from its auditor, and the auditor must
file its report (if necessary) the next day,
there are essentially no recordkeeping or
retention requirements.

Filing the notices and reports, when
necessary, is required by section 10A of
the Exchange Act and therefore is
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mandatory. As explained above,
however, the notices and reports will be
kept confidential while the Commission
has an enforcement interest in the
information contained in those notices
and reports. In addition, requests for
confidential treatment of such
information may be made under 17 CFR
200.83.

The Commission received no
comments in response to its request for
comments, pursuant to 44 U.S.C.
3506(c)(2)(B), concerning: whether the
proposed collection of information is
necessary for the proper performance of
the function of the Commission,
including whether the information shall
have practical utility; the accuracy of
the Commission’s estimate of the
burden of the proposed collection of
information; the quality, utility, and
clarity of the information to be
collected; and whether the burden of
collection of information on those who
are to respond, including through the
use of automated collection techniques
or other forms of information
technology, may be minimized.

List of Subjects

17 CFR Part 210

Accounting, Reporting and
recordkeeping requirements, Securities.

17 CFR Part 240

Reporting and recordkeeping
requirements, Securities.

In accordance with the foregoing,
Title 17, Chapter Il of the Code of
Federal Regulations is amended as
follows:

PART 210—FORM AND CONTENT OF
AND REQUIREMENTS FOR FINANCIAL
STATEMENTS, SECURITIES ACT OF
1933, SECURITIES EXCHANGE ACT
OF 1934, PUBLIC UTILITY HOLDING
COMPANY ACT OF 1935, INVESTMENT
COMPANY ACT OF 1940, AND
ENERGY POLICY AND
CONSERVATION ACT OF 1975

1. The authority citation for Part 210
is revised to read as follows:

Authority: 15 U.S.C. 771, 779, 77h, 77}, 77s,
77z-2, 77aa(25), 77aa(26), 78j-1, 78I, 78m,
78n, 780(d), 78u-5, 78w(a), 78l1(d), 79e(b),
79j(a), 79n, 79t(a), 80a—8, 80a—20, 80a—29,
80a—-30, 80a—37(a), unless otherwise noted.

2. By revising §210.1-02(d) to read as
follows:

§210.1-02 Definitions of terms used in
Regulation S—X (17 CFR part 210).
* * * * *

(d) Audit (or examination). The term
audit (or examination), when used in
regard to financial statements, means an
examination of the financial statements

by an independent accountant in
accordance with generally accepted
auditing standards, as may be modified
or supplemented by the Commission,
for the purpose of expressing an opinion
thereon.

* * * * *

PART 240—GENERAL RULES AND
REGULATIONS, SECURITIES
EXCHANGE ACT OF 1934

3. The authority citation for Part 240
is revised to read in part as follows:

Authority: 15 U.S.C. 77c, 77d, 779, 77j,
77s, 77z-2, 7T7eee, 77999, 77nnn, 77sss, 77ttt,
78c, 78d, 78f, 78i, 78j, 78j-1, 78k, 78k-1, 78I,
78m, 78n, 780, 78p, 78q, 78s, 78u—5, 78w,
78x, 78lI(d), 79q, 79t, 80a—20, 80a—23, 80a—
29, 80a—-37, 80b-3, 80b—4, and 80b-11, unless
otherwise noted.

* * * * *

4. By adding an undesignated center
heading and § 240.10A-1 following
§240.10(b)-21 to read as follows:
Reports Under Section 10A

§240.10A-1 Notice to the Commission
Pursuant to Section 10A of the Act.

(a)(1) If any issuer with a reporting
obligation under the Act receives a
report requiring a notice to the
Commission in accordance with section
10A(b)(3) of the Act, 15 U.S.C. 78j—
1(b)(3), the issuer shall submit such
notice to the Commission’s Office of the
Chief Accountant within the time
period prescribed in that section. The
notice may be provided by facsimile,
telegraph, personal delivery, or any
other means, provided it is received by
the Office of the Chief Accountant
within the required time period.

(2) The notice specified in paragraph
(a)(1) of this section shall be in writing
and:

(i) Shall identify the issuer (including
the issuer’s name, address, phone
number, and file number assigned to the
issuer’s filings by the Commission) and
the independent accountant (including
the independent accountant’s name and
phone number, and the address of the
independent accountant’s principal
office);

(ii) Shall state the date that the issuer
received from the independent
accountant the report specified in
section 10A(b)(2) of the Act, 15 U.S.C.
78j-1(b)(2);

(iii) Shall provide, at the election of
the issuer, either:

(A) A summary of the independent
accountant’s report, including a
description of the act that the
independent accountant has identified
as a likely illegal act and the possible
effect of that act on all affected financial
statements of the issuer or those related

to the most current three-year period,
whichever is shorter; or

(B) A copy of the independent
accountant’s report; and

(iv) May provide additional
information regarding the issuer’s views
of and response to the independent
accountant’s report.

(3) Reports of the independent
accountant submitted by the issuer to
the Commission’s Office of the Chief
Accountant in accordance with
paragraph (a)(2)(iii)(B) of this section
shall be deemed to have been made
pursuant to section 10A(b)(3) or section
10A(b)(4) of the Act, 15 U.S.C. 78j—
1(b)(3) or 78j—1(b)(4), for purposes of the
safe harbor provided by section 10A(c)
of the Act, 15 U.S.C. 78j—1(c).

(4) Submission of the notice in
paragraphs (a)(1) and (a)(2) of this
section shall not relieve the issuer from
its obligations to comply fully with all
other reporting requirements, including,
without limitation:

(i) The filing requirements of Form 8—
K, §249.308 of this chapter, and Form
N-SAR, §274.101 of this chapter,
regarding a change in the issuer’s
certifying accountant and

(ii) The disclosure requirements of
item 304 of Regulation S-B or item 304
of Regulation S-K, §§228.304 or
229.304 of this chapter.

(b)(1) Any independent accountant
furnishing to the Commission a copy of
a report (or the documentation of any
oral report) in accordance with section
10A(b)(3) or section 10A(b)(4) of the
Act, 15 U.S.C. 78j—1(b)(3) or 78j—1(b)(4),
shall submit that report (or
documentation) to the Commission’s
Office of the Chief Accountant within
the time period prescribed by the
appropriate section of the Act. The
report (or documentation) may be
submitted to the Commission’s Office of
the Chief Accountant by facsimile,
telegraph, personal delivery, or any
other means, provided it is received by
the Office of the Chief Accountant
within the time period set forth in
section 10A(b)(3) or 10A(b)(4) of the
Act, 15 U.S.C. 78j-1(b)(3) or 78j—(b)(4),
whichever is applicable in the
circumstances.

(2) If the report (or documentation)
submitted to the Office of the Chief
Accountant in accordance with
paragraph (b)(1) of this section does not
clearly identify both the issuer
(including the issuer’s name, address,
phone number, and file number
assigned to the issuer’s filings with the
Commission) and the independent
accountant (including the independent
accountant’s name and phone number,
and the address of the independent
accountant’s principal office), then the
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independent accountant shall place that
information in a prominent attachment
to the report (or documentation) and
shall submit that attachment to the
Office of the Chief Accountant at the
same time and in the same manner as
the report (or documentation) is
submitted to that Office.

(3) Submission of the report (or
documentation) by the independent
accountant as described in paragraphs
(b)(1) and (b)(2) of this section shall not
replace, or otherwise satisfy the need
for, the newly engaged and former
accountants’ letters under items
304(a)(2)(D) and 304(a)(3) of Regulation
S-K, §8229.304(a)(2)(D) and
229.304(a)(3) of this chapter,
respectively, and under items
304(a)(2)(D) and 304(a)(3) of Regulation
S-B, 8§228.304(a)(2)(D) and
228.304(a)(3) of this chapter,
respectively, and shall not limit, reduce,
or affect in any way the independent
accountant’s obligations to comply fully
with all other legal and professional
responsibilities, including, without
limitation, those under generally
accepted auditing standards and the
rules or interpretations of the
Commission that modify or supplement
those auditing standards.

(c) A notice or report submitted to the
Office of the Chief Accountant in
accordance with paragraphs (a) and (b)
of this section shall be deemed to be an
investigative record and shall be non-
public and exempt from disclosure
pursuant to the Freedom of Information
Act to the same extent and for the same
periods of time that the Commission’s
investigative records are non-public and
exempt from disclosure under, among
other applicable provisions, 5 U.S.C.
552(b)(7) and § 200.80(b)(7) of this
chapter. Nothing in this paragraph,
however, shall relieve, limit, delay, or
affect in any way, the obligation of any
issuer or any independent accountant to
make all public disclosures required by
law, by any Commission disclosure
item, rule, report, or form, or by any
applicable accounting, auditing, or
professional standard.

Instruction to Paragraph (c)

Issuers and independent accountants
may apply for additional bases for
confidential treatment for a notice,
report, or part thereof, in accordance
with §200.83 of this chapter. That
section indicates, in part, that any
person who, pursuant to any
requirement of law, submits any
information or causes or permits any
information to be submitted to the
Commission, may request that the
Commission afford it confidential
treatment by reason of personal privacy

or business confidentiality, or for any
other reason permitted by Federal law.
By the Commission.
Dated: March 12, 1997.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 97-6712 Filed 3-17-97; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 100
[CGDO7 97-008]
RIN 2115-AE46

Special Local Regulations; Miami
Beach, FL

AGENCY: Coast Guard, DOT.
ACTION: Temporary final rule.

SUMMARY: Special local regulations are
being adopted for the Miami Super Boat
Race. The event will be held on April
20, 1997, 1000 feet off the Miami Beach
shore from 12:30 p.m. EDT (Eastern
Daylight Time) until 3:30 p.m. The
regulations are needed to provide for the
safety of life on navigable waters during
the event.

EFFECTIVE DATE: These regulations
become effective at 11:30 a.m. and
terminate at 4:30 p.m. EDT on April 20,
1997.

FOR FURTHER INFORMATION CONTACT:
QMC T.E. Kjerulff, Coast Guard Group
Miami, Florida at (305) 535-4448.

SUPPLEMENTARY INFORMATION: In
accordance with 5 U.S.C. 553, good
cause exists for making these
regulations effective without
publication of a notice of proposed
rulemaking. Final environmental replies
concerning these regulations were only
received in this office in early February.
Publishing a NPRM and delaying its
effective date would be contrary to
national safety interests, since
immediate action is needed to minimize
potential danger to the public due to an
expected large concentration of
participant and spectator craft.

Discussion of Regulations

Super Boat International Productions
Inc., is sponsoring a high speed power
boat race with approximately thirty-five
(35) race boats, ranging in length from
24 to 50 feet, participating in the event.
There will be approximately two
hundred (200) spectator craft. The race
will take place in the Atlantic Ocean
1,000 feet off the Miami Beach shore
from Miami Beach Clock Tower to

Atlantic Heights. The race boats will be
competing at high speeds with
numerous spectator craft in the area,
creating an extra or unusual hazard in
the navigable waterways.

Regulatory Evaluation

This regulation is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has been exempted from review
by the Office of Management and
Budget under that order. It is not
significant under the regulatory policies
and procedures of the Department of
Transportation (DOT) (44 FR 11040;
February 26, 1979). The Coast Guard
expects the economic impact of this
proposal to be so minimal that a full
Regulatory Evaluation under paragraph
10e of the regulatory policies and
procedures of DOT is unnecessary.
Entry into the regulated area is
prohibited for only 5.0 hours on the day
of the event.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider whether this rule will
have a significant economic impact on
a substantial number of small entities.
“Small entities” include independently
owned and operated businesses that are
not dominant in their field and that
otherwise qualify as “‘small business
concerns” under section 3 of the Small
Business Act (15 U.S.C. 632).

The Coast Guard certifies under
section 605(b) of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
that this rule will not have a significant
economic impact on a substantial
number of small entities because the
regulations will only be in effect for a
total of 5 hours in a limited area.

Collection of Information

These regulations contain no
collection of information requirements
under the Paperwork Reduction Act (44
U.S.C. 3501 et seq.).

Federalism

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
the rulemaking does not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

Environmental Assessment

The Coast Guard has considered the
environmental impact of this action
consistent with Section 2.B. of
Commandant Instruction M16475.1B. In
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accordance with that section,
specifically sections 2.B.4 and 2.B.5,
this action has been environmentally
assessed (EA completed), and the Coast
Guard has determined that it will not
significantly affect the quality of the
human environment. An environmental
assessment and finding of no significant
impact have been prepared and are
available for inspection and copying
from QMC T.E. Kjerulff, Coast Guard
Group Miami, Florida, (305) 535-4448.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

Temporary Regulations

In consideration of the foregoing, part
100 of title 33, Code of Federal
Regulations, is amended as follows:

PART 100—[AMENDED]

1. The authority citation for part 100
continues to read as follows:

Authority: 33 U.S.C. 1233, 49 CFR 1.46 and
33 CFR 100.35.

2. A temporary section 100.35T-07—
007 is added to read as follows:

§100.35T-07-007 Miami Beach, FL.

(a) Regulated Area.
(1) A regulated area is established by
a line joining the following points:

25°46'.3 N, 080°07'.85 W; thence to,

25°46'.3 N, 080°06'.82 W; thence to,

25°51'.3 N, 080°06'.2 W; thence to,

25°51".3 N, 080°07'.18 W; thence along
the shoreline to the starting point.
All coordinates reference Datum:
NAD 1983.

(2) A spectator area is established in
the vicinity of the regulated area for
spectator traffic and is defined by a line
joining the following points, beginning
from:
25°51'.3 N, 080°06'.15 W; thence to,
25°51'.3 N, 080°05'.85 W; thence to,
25°46'.3 N, 080°06'.55 W; thence to,
25°46'.3 N, 080°06'.77 W; and back to

the starting point. All coordinates
reference Datum: NAD 1983.

(3) A buffer zone of 300 feet separates
the race course and the spectator areas.

(b) Special local regulations.

(1) Entry into the regulated area by
other than event participants is
prohibited unless otherwise authorized
by the Patrol Commander. At the
completion of scheduled races and
departure of participants from the
regulated area, traffic may resume
normal operations. At the discretion of
the Patrol Commander, between
scheduled racing events, traffic may be
permitted to resume normal operations.

(2) A succession of not fewer than 5
short whistle or horn blasts from a
patrol vessel will be the signal for any
and all vessels to take immediate steps
to avoid collision. The display of an
orange distress smoke signal from a
patrol vessel will be the signal for any
and all vessels to stop immediately.

(3) Spectators are required to maintain
a safe distance from the race course at
all times.

(c) Effective date. These regulations
become effective at 11:30 a.m. and
terminate at 4:30 p.m. EDT on April 20,
1997.

Dated: March 3, 1997.
R.C. Olsen, Jr.,

Acting Captain U.S. Coast Guard,
Commander, Seventh Coast Guard District.

[FR Doc. 97-6735 Filed 3-17-97; 8:45 am]
BILLING CODE 4910-14-M

PANAMA CANAL COMMISSION

35 CFR Part 61
RIN 3207-AA35

Health, Sanitation and Communicable
Disease Surveillance; Correction

AGENCY: Panama Canal Commission.
ACTION: Final rule; correction.

SUMMARY: The Panama Canal
Commission published in the Federal
Register of July 11, 1996, a document to
eliminate the requirement for
disinfecting vessels under certain
conditions as set out by the World
Health Organization (WHO).

DATES: March 18, 1997.

FOR FURTHER INFORMATION CONTACT: J. M.
Ebernez, Director of Admeasurement,
Marine Bureau, Panama Canal
Commission, telephone in Balboa,
Republic of Panama, 011/507-272—
4567, or Ruth Huff, Assistant to the
Secretary for Commission Affairs, Office
of the Secretary, Panama Canal
Commission, International Square, 1825
| Street NW, Suite 1050, Washington,
DC 20006-5402, (Telephone: (202) 634—
6441).

SUPPLEMENTARY INFORMATION: The
Panama Canal Commission published a
document in the July 11, 1996, Federal
Register, (61 FR 36497) section
§61.155(e) was incorrect. On page
36497, in the third column, paragraph
(e) should read as follows:

§61.155 Vessels; yellow fever.
* * * * *

(e) The disinfecting required under
paragraph (a) of this section shall not be
required when the index of Aedes
aegypti in Panama exceeds the 1.0 index

level established by the World Health
Organization (WHO).

Dated: March 13, 1997.
John A. Mills,
Secretary, Panama Canal Commission.
[FR Doc. 97-6787 Filed 3—17-97; 8:45 am]
BILLING CODE 3640-04-P

LEGAL SERVICES CORPORATION
45 CFR Part 1611

Eligibility: Income Level for Individuals
Eligible for Assistance

AGENCY: Legal Services Corporation.
ACTION: Final rule.

SUMMARY: The Legal Services
Corporation (*‘Corporation’) is required
by law to establish maximum income
levels for individuals eligible for legal
assistance. This document updates the
specified income levels to reflect the
annual amendments to the Federal
Poverty Guidelines as issued by the
Department of Health and Human
Services.

EFFECTIVE DATE: March 18, 1997.

FOR FURTHER INFORMATION CONTACT:
Victor M. Fortuno, General Counsel,
Legal Services Corporation, 750 First
Street NE., Washington, DC 20002—
4250; 202-336-8810.

SUPPLEMENTARY INFORMATION: Section
1007(a)(2) of the Legal Services
Corporation Act (““Act”), 42 U.S.C.
2996f(a)(2), requires the Corporation to
establish maximum income levels for
individuals eligible for legal assistance,
and the Act provides that other
specified factors shall be taken into
account along with income.

Section 1611.3(b) of the Corporation’s
regulations establishes a maximum
income level equivalent to one hundred
and twenty-five percent (125%) of the
Federal Poverty Guidelines. Since 1982,
the Department of Health and Human
Services has been responsible for
updating and issuing the Poverty
Guidelines.

The revised figures for 1997 set out
below are equivalent to 125% of the
current Poverty Guidelines as set out at
62 FR 10856 (March 10, 1997).

List of Subjects in 45 CFR Part 1611
Legal services.

PART 1611—ELIGIBILITY

1. The authority citation for Part 1611
continues to read as follows:
Authority: Secs. 1006(b)(1), 1007(a)(1)

Legal Services Corporation Act of 1974, 42
U.S.C. 2996e(b)(1), 2996f(a)(1), 2996f(a)(2).
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2. Appendix A of Part 1611 is revised
to read as follows:

APPENDIX A OF PART 1611—LEGAL SERVICES CORPORATION 1997 POVERTY GUIDELINES*

All states
Size of family unit bg;glazlfa Alaska? Hawaii 3
waii
1.. $9,863 $12,338 $11,338
2. 13,263 16,588 15,250
3. 16,663 20,838 19,163
4. 20,063 25,088 23,075
5.. 23,463 29,338 26,988
6 26,863 33,588 30,900
7 30,263 37,838 34,813
8 33,663 42,088 38,725

*The figures in this table represent 125% of the poverty guidelines by family size as determined by the Department of Health and Human

Services.

1For family units with more than eight members, add $3,400 for each additional member in a family.
2For family units with more than eight members, add $4,250 for each additional member in a family.
3For family units with more than eight members, add $3,913 for each additional member in a family.

Dated: March 13, 1997.
Victor M. Fortuno,
General Counsel.
[FR Doc. 97-6830 Filed 3-17-97; 8:45 am]
BILLING CODE 7050-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 24 and 101
[WT Docket No. 95-157; FCC 97-48]

Plan for Sharing the Costs of
Microwave Relocation

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: By this Second Report and
Order, the Commission amends certain
aspects of the microwave relocation
rules, which were first established in
the Emerging Technologies proceeding
and were modified and clarified in the
First Report and Order and Further
Notice of Proposed Rule Making in this
docket. Specifically, the Commission
adjusts the relocation timetables for the
broadband PCS C, D, E, and F blocks by
shortening the voluntary negotiation
period applicable to each block for non-
public safety incumbents by one year.
This change will facilitate the relocation
process for the most recently licensed
PCS blocks and will create incentives
for all parties to enter into early
negotiations. The Commission does not
alter the timetable for public safety
incumbents in the broadband PCS C, D,
E, and F blocks. In addition, the
Commission permits microwave
incumbents to participate in the cost-
sharing program adopted in the First
Report and Order. The cost-sharing

program currently allows PCS licensees
who relocate microwave incumbents to
obtain reimbursement rights and collect
reimbursement under the cost-sharing
plan from later-entrant PCS licensees
that benefit from the relocation.

EFFECTIVE DATE: May 19, 1997.

FOR FURTHER INFORMATION CONTACT:
Michael Hamra, Wireless
Telecommunications Bureau, (202) 418—
0620.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Second Report and
Order, adopted February 13, 1997 and
released February 27, 1997. The
complete text of this Second Report and
Order is available for inspection and
copying during normal business hours
in the FCC Reference Center, Room 230,
1919 M Street, NW., Washington, DC,
and also may be purchased from the
Commission’s copy contractor,
International Transcription Service, at
(202) 857-3800, 2100 M Street, NW.,
Suite 140, Washington, DC 20037.

I. Background

1. In the Emerging Technologies
proceeding, ET Docket No. 92-9, 57 FR
49020 (October 29, 1992) the
Commission reallocated the 1850-1990,
2110-2150, and 2160-2200 MHz bands
from private and common carrier fixed
microwave services to emerging
technology services. In that proceeding
the Commission established the
procedures for relocating 2 GHz
microwave incumbents to available
frequencies in higher bands or to other
media. These procedures are intended
to encourage incumbents to negotiate
relocation agreements with emerging
technology licensees or manufacturers
of unlicensed devices to accelerate the
deployment of emerging technologies.

2. The relocation process established
in that proceeding provided two
negotiation periods that must expire
before an emerging technology licensee
may request involuntary relocation of
the incumbent. The first is a fixed two-
year period for voluntary negotiations—
three years for public safety incumbents,
e.g., police, fire, and emergency medical
licensees—commencing with the
Commission’s acceptance of long form
(Form 600) applications for emerging
technology services. During that time
period, the emerging technology
providers and microwave licensees may
negotiate any mutually acceptable
relocation agreement. Such negotiations
are strictly voluntary. At any time
following the conclusion of the
voluntary negotiation period, the
emerging technology licensee may
initiate a one-year mandatory
negotiation period—two years for public
safety licensees. During this period the
parties are required to negotiate in good
faith. If the parties fail to reach an
agreement during these periods, the
emerging technology provider may
request involuntary relocation of the
existing facility. As a condition of
relocation, however, the emerging
technology licensee is required to pay
the cost of relocating the incumbent to
a comparable facility.

3. In the Commission’s First Report
and Order in WT Docket 95-157, 61 FR
29679 (June 12, 1996) the Commission
adopted a cost-sharing formula that
allows a PCS licensee who relocates an
incumbent microwave system to obtain
reimbursement rights and collect
reimbursement from later-entrant PCS
licensees that benefit from the
relocation under a cost-sharing plan
administered by the industry. The
Commission also addressed concerns



Federal Register / Vol. 62, No. 52 / Tuesday, March 18, 1997 / Rules and Regulations

12753

raised by PCS licensees that
negotiations during the voluntary period
for the A and B blocks were not
progressing as fast as they should and
were potentially delaying the
deployment of PCS service to the
public. The Commission decided that
altering the timetable for A and B block
negotiation periods at that time would
not be in the public interest because
ongoing negotiations were likely to be
interrupted, while parties re-assessed
their positions to the detriment of the
process and ultimately, the public
interest. In the Further Notice of
Proposed Rule Making (Further NPRM)
61 FR 24470 (May 15, 1996)
accompanying the First Report and
Order, however, the Commission sought
comment on a proposal to shorten the
voluntary negotiation period and
lengthen the mandatory negotiation
period for the D, E, and F blocks and on
whether these same changes should
apply to the C block.

4. In the Further NPRM, the
Commission also considered whether to
allow microwave incumbents who pay
their own relocation expenses to
participate in the cost-sharing plan
adopted in the First Report and Order
under certain conditions. To further
expedite clearing of the band, the
Commission tentatively concluded that
incumbents should be permitted to
relocate their own links and obtain
reimbursement rights pursuant to the
cost-sharing plan.

I1. Discussion

A. Voluntary and Mandatory
Negotiation Periods for D, E, and F
Blocks

5. The comments of both PCS
licensees and microwave incumbents
have confirmed that most incumbents
are willing to negotiate reasonable
relocation agreements during the
voluntary negotiation period. As many
PCS licensees argue, however, the
current length of the voluntary period
unnecessarily provides opportunities for
some incumbents to demand excessive
premiums from PCS licensees after they
have invested substantial amounts at
auction and face competitive pressure to
construct their systems and enter the
market, particularly on 10 MHz blocks
where PCS licensees have limited
flexibility to build around incumbents.
In addition, because of the staggered
timing of PCS licensing, D, E, and F
block licensees who are unable to
negotiate voluntary agreements cannot
initiate mandatory negotiations for more
than a year after their A and B block
competitors have begun such
negotiations. Thus, the current rules

give the A and B block licensees a
significant ““head start” in the relocation
process.

6. The Commission agrees that
shortening the voluntary period for non-
public safety incumbents in the D, E,
and F blocks by one year will spur
voluntary negotiations and speed the
deployment of PCS services to the
public. This modification will also
enhance competitive parity by reducing
the A and B block licensees’ head start
in the relocation process. The voluntary
period for the A and B block licensees
expires on April 5, 1997 (with respect
to non-public safety incumbents), at
which point A and B block licensees
may begin mandatory negotiations.
Shortening the voluntary period for D,
E, and F blocks will help licensees in
those blocks to initiate mandatory
negotiations a year earlier than under
the current rules, providing some
compensation for the fact that the D, E,
and F block voluntary negotiation
period commenced approximately
twenty-one months after the A and B
block voluntary negotiation period. The
A and B block voluntary negotiation
period commenced April 5, 1995. The
D, E, and F block voluntary negotiation
period will commence January 30, 1997,
when long forms are filed. The
Commission therefore amends the rules
and shortens the voluntary negotiation
period for the D, E, and F blocks by one
year for non-public safety incumbents.

7. The Commission concludes that
shortening the voluntary negotiation
period for non-public safety incumbents
in the D, E, and F blocks at this juncture
will not adversely affect such
incumbents. The Commission notes that
microwave incumbents have been on
notice since October 1992 that they will
be required to relocate to alternative
spectrum. Moreover, the Commission’s
experience with voluntary negotiations
in the A and B blocks indicates that
most incumbents who are motivated to
enter into voluntary agreements are
willing to do so early in the voluntary
period and do not require prolonged
negotiations to reach an agreement.
Under the timetables adopted here, D, E,
and F block incumbents will continue to
have a reasonable window for voluntary
negotiations and may continue to
negotiate in the mandatory negotiation
period. Moreover, if parties are
successfully negotiating an agreement
during the voluntary negotiation period
and believe that more time is needed,
they may agree to postpone
commencement of the mandatory
period. Finally, shortening of the
voluntary period does not alter the
Commission’s fundamental policy that
incumbents must be made whole for the

reasonable expense of being relocated to
comparable facilities, regardless of
whether relocation occurs in the
voluntary period, the mandatory period,
or as a result of involuntary relocation.
8. While the Commission adopts it’s
proposal to shorten the voluntary
negotiation period for non-public safety
incumbents in the D, E, and F blocks,
the Commission concludes it is
unnecessary to lengthen the one-year
mandatory negotiation period. Because
the D, E, and F blocks are 10 MHz
blocks, there are fewer links to relocate
than in the 30 MHz A, B, and C blocks.
In addition, no additional time should
be required for mandatory negotiation in
the D, E, and F blocks because many of
the links will have been relocated by A,
B, and C block licensees by the time the
D, E, and F block licensees commence
negotiations. The Commission is
encouraged, from our discussions with
industry, by the speed with which
relocation agreements are being
negotiated and believe that a total of two
years, (one year voluntary and one year
mandatory) is sufficient to
accommodate negotiations between
non-public safety incumbents and D, E,
and F block licensees. Lengthening the
mandatory negotiation period by one
year, on the other hand, will do little to
accomplish the Commission’s objective
of speeding the deployment of PCS
services to the public. The Commission
also do not believe that non-public
safety incumbents will be harmed by a
shorter combined negotiation period
because in conjunction with these
changes, the Commission is providing
microwave incumbents more flexibility
to self-relocate by permitting them to
participate in the Commission’s cost-
sharing plan (see, infra, 122).
Consequently, the Commission declines
to increase the amount of time in the
mandatory period needed to complete
the relocation process for these blocks.
9. The Commission declines to alter
the voluntary or mandatory negotiation
periods for public safety incumbents in
the D, E, and F blocks. Under the
Commission’s current rules, public
safety incumbents in the 2 GHz band are
distinguished from non-public safety 2
GHz incumbents in that they have a
three-year voluntary and a two-year
mandatory negotiation period. The
Commission has given public safety
incumbents more time to negotiate and
relocate because of the importance of
ensuring a seamless transition for
facilities that support vital emergency
services such as police, fire, and
emergency medical treatment. In
addition, the longer negotiation
timetable reflects the fact that public
safety agencies typically operate under
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greater budgetary constraints and longer
planning cycles than non-public safety
entities. For example, the LA Sheriff’s
Department notes that replacing its 2
GHz simulcast mobile network entails a
lengthy review and approval process in
which numerous county personnel must
participate at all stages. APCO contends
that for public safety agencies, the
relocation process requires significant
commitment of scarce agency time and
resources to ensure that vital emergency
communications will not be
compromised or disrupted. The
Commission agrees that these continue
to be significant concerns that
distinguish public safety incumbents
from other incumbents. The
Commission further concludes that
there is insufficient support in the
record for modifying the negotiation
timetable for public safety incumbents
at this time. Even prior to the
commencement of negotiations, many
public safety agencies have begun to
plan for relocation in reliance on the
existing rules. Because changing the
rules could disrupt this process, and
because of the vital importance of
providing the public with reliable
emergency communications, the
Commission concludes that the current
relocation timetable for public safety
agencies in the D, E, and F blocks
should be retained.

10. The Commission does not believe
that retaining the current relocation
rules for public safety incumbents will
adversely affect PCS licensees in the D,
E, and F blocks. Because public safety
incumbents account for fewer than 20
percent of the microwave facilities in all
PCS blocks, PCS licensees will be able
to clear most of their spectrum under
the shorter timetable applicable to non-
public safety licensees. In addition, the
Commission’s experience after twenty-
one months of voluntary negotiations in
the A and B blocks indicates that most
public safety incumbents in those
blocks have entered into voluntary
negotiations with PCS licensees and are
cooperating in the relocation process.
Based on this experience, the
Commission anticipates that public
safety agencies in the D, E, and F blocks
will not wait until the conclusion of the
voluntary period to begin negotiations
requested by D, E, and F block licensees
and will make good-faith efforts to
complete the relocation process in a
reasonable time. Because the
Commission believes that the current
rules fairly balance the interests of PCS
licensees and public safety incumbents,
the Commission concludes that further
alteration to the voluntary or mandatory

negotiation periods for public safety
incumbents is unnecessary.

B. Voluntary and Mandatory
Negotiation Periods for C Block

11. The C block winners are
potentially at a greater disadvantage
compared to A and B block winners
under the current voluntary negotiation
timetable. Currently the voluntary
negotiation period for non-public safety
incumbents and A and B block licensees
will expire April 5, 1997, whereas the
equivalent voluntary negotiation period
for C block will expire May 22, 1998.
The C block winners are small
businesses that do not have financial
resources similar to their A and B block
competitors. The C block is an
entrepreneurs block that restricted
eligibility to applicants with gross
revenues of less than $125 million in
each of the last two years and total
assets of less than $500 million at the
time the applicants’ short-form
application (Form 175) was filed. It is
not as feasible for a small business to
pay premiums to accelerate
negotiations. The purpose of the special
C block bidding rules is to encourage
small business participation in PCS. The
Commission believes an extended
voluntary negotiation period could
hinder or deter small businesses from
effectively participating in the PCS
business because it increases the
likelihood that they will incur start-up
business expenses such as relocation
premiums and related costs due to
extended negotiations. The
Communications Act requires the
Commission to eliminate market entry
barriers for entrepreneurs and small
businesses. The Commission believes
that modifying the negotiation periods
will eliminate market entry barriers
pursuant to Section 257 of the
Communications Act and will assist
small businesses in C block to deploy
service to the consumer faster. The
Commission concludes that these
factors are sufficiently compelling to
justify modification of the voluntary
negotiation period for non-public safety
incumbents, even though negotiations
have commenced. The Commission
therefore shortens the voluntary
negotiation period for C block to one
year for non-public safety incumbents,
which will cause it to terminate on May
22,1997.

12. Similar to the Commission’s
decision not to extend the mandatory
negotiation period in the D, E, and F
blocks, the Commission also conclude
that it is unnecessary to extend the
mandatory negotiation period for non-
public safety incumbents in the C block.
As in the case of the D, E, and F blocks,

the Commission believe that no
additional time is required for
mandatory negotiations in the C block
because many C block links will have
been relocated by A and B block
licensees by the time C block licensees
commence mandatory negotiations. The
Commission also believes that a
combined two-year negotiation period
will be sufficient for negotiations
between C block licensees and non-
public safety incumbents, whereas
lengthening the mandatory period by
one year could delay the deployment of
PCS services to the public. Also,
microwave incumbents will have greater
flexibility in the relocation process
because the Commission is permitting
them to participate in the Commission’s
cost-sharing plan (see, infra, 22). In
addition, by retaining the one-year
mandatory negotiation period for C
block, the Commission achieves greater
symmetry with the negotiations period
for A and B blocks: the earliest that the
mandatory negotiation period for C
block will expire is now May 22, 1998
for non-public safety incumbents—
approximately the same time as the A
and B block mandatory negotiation
periods, which in most cases should
expire April 5, 1998. This will create
greater parity between C block
entrepreneurs and their A and B block
competitors in terms of clearing the
band and offering service to the public.

13. The Commission declines to alter
the voluntary or mandatory negotiation
periods for public safety incumbents in
the C block for the same reasons the
Commission has articulated for the D, E,
and F blocks. As modified, the
voluntary negotiation period for the C
block will expire on May 22, 1997 for
non-public safety incumbents—
approximately the same time as the A
and B block voluntary negotiation
periods, which end April 5, 1997. The
voluntary negotiation period for public
safety incumbents in the C block will
remain unchanged and will end May 22,
1999—approximately one year after the
voluntary negotiation period for public
safety incumbents in the A and B block
voluntary negotiation periods end,
which is April 5, 1998.

C. Microwave Incumbent Participation
in Cost-Sharing Plan

14. The Commission adopts it’s
tentative conclusion from the Further
Notice of Proposed Rule Making, to
permit microwave incumbents that
relocate themselves to obtain
reimbursement rights and collect
reimbursement under the Commission’s
cost-sharing plan from subsequent PCS
licensees that would have interfered
with the relocated link had it not been
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moved. The Commission agrees with
PCS licensees and microwave
incumbents who argue that incumbent
participation will accelerate the
relocation process by promoting system-
wide relocations. Incumbent
participation will also give microwave
incumbents the option of avoiding time-
consuming negotiations, allowing for
faster clearing of the 2 GHz band in
some instances. The Commission
believes that promoting system-wide
relocation in this way may even reduce
the overall cost of clearing the 2 GHz
band.

15. In concluding that microwave
incumbents should be allowed to
participate in cost-sharing, the
Commission agrees with commenters
that some safeguards are needed to
ensure that voluntarily relocating
microwave incumbents do not seek
reimbursement for unreasonable
expenses. The Commission therefore
will impose the same restrictions on
reimbursement of incumbents that
apply to PCS licensees. These include
the limitations under the cost-sharing
plan on links for which reimbursement
may be sought, and the monetary cap on
the amount a relocator may be
reimbursed for the relocation of each
individual microwave link.

16. The Commission also concludes
that the cost-sharing formula, when
applied to microwave incumbents,
should include depreciation. First, a
microwave incumbent who voluntarily
relocates itself may obtain benefits it
would not realize if it waited to be
relocated by a PCS licensee. Early
relocation by the incumbent on a
voluntary basis provides more options
for obtaining alternative spectrum, more
control over the relocation process, and
reduces uncertainty about further
operations. Depreciation ensures that
the self-relocation pays for these
benefits rather than passing them on to
a PCS licensee who otherwise would
not have relocated the incumbent until
later. Second, the Commission observed
in the First Report and Order that
depreciation creates an incentive for the
relocator to minimize costs because its
own share of the cost is not depreciated.
The Commission concludes that this
element of the cost-sharing plan applies
equally to microwave incumbents who
relocate themselves. Therefore, the
Commission retains depreciation as an
incentive for microwave incumbents
who relocate themselves to minimize
their relocation costs.

17. Finally, the Commission
concludes that microwave incumbents
who self-relocate should be required to
provide independent verification of
their relocation costs. Although the cost-

sharing plan already requires all
relocators to keep documents of all
expenses, the Commission believe this
additional safeguard is appropriate in
the case of incumbents seeking
reimbursement. In the case of an
incumbent who self-relocates, it may be
difficult for subsequent PCS licensees to
verify the incumbent’s costs to
determine whether they are
compensable under the cost-sharing
plan. Therefore, any incumbent seeking
reimbursement under the cost-sharing
plan must submit to the clearinghouse
an independent third party appraisal of
its compensable relocation costs. The
appraisal should be based on the actual
cost of replacing the incumbent’s system
with comparable facilities, and should
exclude the cost of any equipment
upgrades that would not be
reimbursable under the cost-sharing
plan.

I11. Conclusion

18.The changes the Commission
makes to the timetables for the
voluntary and mandatory negotiation
periods for the broadband PCS C, D, E,
and F blocks will facilitate negotiations
between microwave incumbents and
PCS licensees. Allowing microwave
incumbents to participate in the cost-
sharing plan will also encourage more
rapid system relocation and will reduce
relocation costs. As a result of these
changes, PCS licensees will be able to
speed their deployment of service to the
public.

IV. Procedural Matters

A. Regulatory Flexibility Act

As required by Section 603 of the
Regulatory Flexibility Act, 5 U.S.C. 603
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Notice of Proposed Rule Making in WT
Docket No. 95-157. The Commission
sought written comments on the
proposals in the NPRM, including the
IRFA. The Commission’s Final
Regulatory Flexibility Analysis (FRFA)
in this Order conforms to the RFA, as
amended by the Contract With America
Advancement Act of 1996.

Need for and Purpose of the Action:
This Second Report and Order (i)
shortens the voluntary negotiation
period for all non-public safety
microwave incumbents in the C, D, E,
and F blocks by one year, (ii) allows the
microwave incumbents who self-
relocate to obtain reimbursement rights
and collect reimbursement under the
cost-sharing formula. The changes
adopted herein will facilitate the rapid
relocation of microwave facilities in the
2 GHz band and will accelerate the

deployment of PCS services to the
public.

Summary of Significant Issues Raised
by the Public Comments in Response to
the Initial Regulatory Flexibility
Analysis: No comments were submitted
in response to the IRFA. However, two
commenters to the Further Notice of
Proposed Rule Making, raised an issue
that might affect small business entities.
The commenters, American Petroleum
Institute (API) and the American Public
Power Association (APPA) argued that
shortening the voluntary negotiation
periods would disrupt and impose a
significant burden on microwave
incumbent businesses by forcing them
to negotiate an agreement during a
shorter voluntary negotiation period.
Both commenters believe that without a
two-year voluntary negotiation period,
incumbents will be forced to negotiate
during the mandatory negotiation
period. The Commission does not
believe that successful negotiations will
be forced into the mandatory
negotiation period. If successful
negotiations are occurring, parties may
agree not to commence with the
mandatory negotiation period and may
continue to negotiate successfully
throughout a voluntary negotiation
period.

Description and Estimate of the
Number of Small Entities To Which
Rule Will Apply: For purposes of this
Order, the Small Business
Administration (SBA) has defined a
small business for Standard Industrial
Classification (SIC) category 4813
(Telephone Communications Except
Radiotelephone) to be a small entity
when it has fewer than 1,500
employees.

Estimates for Broadband PCS
Services: The broadband PCS spectrum
is divided into six frequency blocks
designated A through F. As set forth in
47 CFR 24.720(b), the Commission has
defined small businesses in the C and F
block auctions to mean a firm that had
average gross revenues of less than $40
million in the three previous calendar
years. The Commission’s definition of a
small business has been approved by
the SBA.

The Commission has auctioned
broadband PCS licenses in the A, B, C,
D, E, and F blocks. The Commission
does not have sufficient data to
determine how many small businesses
bid successfully for licenses in the A
and B blocks. There are 81 non-
defaulting winning bidders that qualify
as small entities in the C block PCS
auctions. Based on this information, the
Commission conclude that the number
of broadband PCS licensees affected by
the decisions in this Order includes, at
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a minimum, the 81 non-defaulting
winning bidders that qualified as small
entities in the C block broadband PCS
auction.

The D, E, and F block auction closed
January 14, 1997, but presently there
have been no licenses awarded for the
D, E, and F block auctions. Therefore,
there are no small businesses providing
these services. However, there were 125
winning bidders and the Commission
anticipates a total of 1,479 licenses will
be awarded in the D, E, and F blocks.
Participation in the F block was limited
to entrepreneurs with under $125
million in average gross revenues over
the past three years. More than 40
percent of the licenses in the D, E, and
F blocks were won by 93 small
businesses. The Commission estimate
that most, if not all, of the small
businesses will be awarded licenses.

Estimates for Microwave Services: Due
to the nature of this private service, the
Commission does not have a definition
for small business with respect to
microwave services. Therefore, the
Commission will utilize the SBA’s
definition applicable to radiotelephone
companies—i.e. an entity with less than
1,500 persons. The Census Bureau
reports that there were 1,176 such
companies in operation for at least one
year at the end of 1992. Also, the
Federal Communication Commission’s
Office of Engineering and Technology
developed a study in 1992 that provides
statistical data for all microwave
incumbents in 1850 MHz to 1990 MHz
bands. Specifically, the study finds that
in the 1850 MHz to 1990 MHz, local
governments, including public safety
entities have 168 licensees; petroleum
companies have 67 licenses; power
companies have 164 licenses; railroad
companies have 18 licenses; and all
other microwave incumbents in this
band have 143 licenses. However, the
Commission does not have specific
statistics that determine how many of
these companies are small businesses.
In addition, this Second Report and
Order only affects microwave
incumbents in PCS blocks C, D, E, and
F. Therefore, this Second Report and
Order does not affect all microwave
incumbents in the 1850 MHz to 1990
MHz band.

However, the Commission recognizes
that a number of microwave incumbents
have already relocated due to the
current negotiations of A, B, and C block
PCS licensees. The Commission cannot
determine at this time how many
licensees have moved. The Commission
therefore is unable to estimate the
number of microwave service providers
that qualify under the SBA’s definition.

Description, Projected Reporting,
Record keeping and Other Compliance
Requirements: In this Second Report
and Order the Commission allows
microwave incumbents who voluntarily
relocate their links to obtain
reimbursement from subsequent PCS
licensees under the cost-sharing plan.
Microwave incumbents that participate
in the cost-sharing plan will be required
to submit documentation itemizing the
amount spent for the actual cost of
relocating the links. The voluntarily
relocating microwave incumbent will
also be required to submit an
independent third party appraisal of its
compensable costs. See, supra, IV, C,
paragraph 27.

Significant Alternatives and Steps
Taken By Agency to Minimize
Significant Economic Impact on a
Substantial Number of Small Entities
Consistent with Stated Objectives: In the
Further Notice of Proposed Rule Making
the Commission sought comment on
adjusting the negotiation periods for the
D, E, and F blocks by shortening the
voluntary negotiation period and
lengthening the mandatory negotiation
period by the corresponding amount.
The Commission also sought comment
on whether the same adjustments
should be made in the C block. This
Second Report and Order shortens the
voluntary negotiation period for the C,
D, E, and F blocks by one year and
lengthens the mandatory negotiation
period for C block by one year. The
Commission did not lengthen the
mandatory negotiation period for the D,
E, and F blocks because these are 10
MHz blocks and have fewer links to
relocate than in the 30 MHz blocks that
C block has. These alterations were
made to diminish the opportunity of a
few incumbents that were delaying
negotiations by demanding excessive
premiums from PCS licensees during
the voluntary negotiation periods.

Commenters to the Further NPRM
generally indicated that microwave
incumbents were negotiating
successfully during the voluntary
negotiation period and did not require
prolonged negotiations to reach
agreement. The Commission believes
that these changes do not affect an
incumbent’s ability to negotiate an
agreement during the voluntary
negotiation period. If parties are
successfully negotiating an agreement
during the voluntary negotiation period,
they may agree that more time is
needed, thereby agreeing to postpone
the commencement of the mandatory
negotiation period. See, supra, IV., A,
paragraph 13.

These alterations will accelerate the
deployment of PCS services to the

consumer and still guarantee microwave
incumbents full compensation for
relocating.

Report to Congress: The Commission
shall send a copy of this Final
Regulatory Flexibility Analysis with this
Second Report and Order in a report to
Congress pursuant to Section 251 of the
Small Business Regulatory Enforcement
Fairness Act of 1996, 5 U.S.C.
801(a)(1)(A). A copy of this Regulatory
Flexibility Analysis will also be
published in the Federal Register.

B. Authority

Authority for issuance of this Second
Report and Order is contained in the
Communications Act, Sections 4(i), 7,
303(c), 303(f), 303(g), 303(r), and 332, 47
U.S.C. 154(i), 157, 303(c), 303(f), 303(g),
303(r), 332, as amended.

C. Ordering Clauses

Accordingly, it is ordered That Parts
24 and 101 of the Commission’s rules
are amended as set forth below and will
become effective May 19, 1997.

It is further ordered That the
Regulatory Flexibility Analysis, as
required by Section 604 of the
Regulatory Flexibility Act, and as set
forth herein is Adopted.

It is further ordered That the Secretary
shall send a copy of this Second Report
and Order to the Chief Counsel for
Advocacy of the Small Business
Administration.

D. Further Information

For further information concerning
this proceeding, contact Michael Hamra,
Wireless Telecommunications Bureau,
Commercial Wireless Division at (202)
418-0620.

List of Subjects

47 CFR Part 24

Personal communications services,
Radio.

47 CFR Part 101
Fixed microwave services, Radio.
Federal Communications Commission

William F. Caton,
Acting Secretary.

Rule Changes

Parts 24 and 101 of Chapter | of Title
47 of the Code of Federal Regulations
are amended as follows:

Part 24 of Chapter 1 of Title 47 of the
Code of Federal Regulations is amended
as follows:

PART 24—PERSONAL
COMMUNICATIONS SERVICES

1. The authority citation for Part 24
continues to read as follows:
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Authority: 47 U.S.C. 154, 301, 302, 303,
309 and 332, unless otherwise noted.

2. Section 24.5 is amended by adding
the definition for “Voluntarily
Relocating Microwave Incumbent’ in
alphabetical order to read as follows:

§24.5 Terms and definitions.
* * * * *

Voluntarily Relocating Microwave
Incumbent. A microwave incumbent
that voluntarily relocates its licensed
facilities to other media or fixed
channels.

3. Section 24.239 is revised to read as
follows:

§24.239 Cost-sharing requirements for
broadband PCS.

Frequencies in the 1850-1990 MHz
band listed in §101.147(c) of this
chapter have been allocated for use by
PCS. In accordance with procedures
specified in 8§ 101.69 through 101.81 of
this chapter, PCS entities (both licensed
and unlicensed) are required to relocate
the existing Fixed Microwave Services
(FMS) licensees in these bands if
interference to the existing FMS
operations would occur. All PCS
entities who benefit from spectrum
clearance by other PCS entities or a
voluntarily relocating microwave
incumbent, must contribute to such
relocation costs. PCS entities may
satisfy this requirement by entering into
private cost-sharing agreements or
agreeing to terms other than those
specified in § 24.243. However, PCS
entities are required to reimburse other
PCS entities or voluntarily relocating
microwave incumbents that incur
relocation costs and are not parties to
the alternative agreement. In addition,
parties to a private cost-sharing
agreement may seek reimbursement
through the clearinghouse (as discussed
in §24.241) from PCS entities that are
not parties to the agreement. The cost-
sharing plan is in effect during all
phases of microwave relocation
specified in §101.69 of this chapter.

4. Section 24.243 is revised to read as
follows:

§24.243 The cost-sharing formula.

A PCS relocator who relocates an
interfering microwave link, i.e. one that
is in all or part of its market area and
in all or part of its frequency band or a
voluntarily relocating microwave
incumbent, is entitled to pro rata
reimbursement based on the following
formula:

_c, [120—(Tm)]
N 120

RN

(a) RN equals the amount of
reimbursement.

(b) C equals the actual cost of
relocating the link. Actual relocation
costs include, but are not limited to,
such items as: Radio terminal
equipment (TX and/or RX—antenna,
necessary feed lines, MUX/Modems);
towers and/or modifications; back-up
power equipment; monitoring or control
equipment; engineering costs (design/
path survey); installation; systems
testing; FCC filing costs; site acquisition
and civil works; zoning costs; training;
disposal of old equipment; test
equipment (vendor required); spare
equipment; project management; prior
coordination notification under
§101.103(d) of this chapter; site lease
renegotiation; required antenna
upgrades for interference control; power
plant upgrade (if required); electrical
grounding systems; Heating Ventilation
and Air Conditioning (HVAC) (if
required); alternate transport
equipment; and leased facilities. C also
includes voluntarily relocating
microwave incumbent’s independent
third party appraisal of its compensable
relocation costs and incumbent
transaction expenses that are directly
attributable to the relocation, subject to
a cap of two percent of the ““hard” costs
involved. C may not exceed $250,000
per link, with an additional $150,000
permitted if a new or modified tower is
required.

(c) N equals the number of PCS
entities that would have interfered with
the link. For the PCS relocator, N = 1.
For the next PCS entity that would have
interfered with the link, N=2, and so on.

(d) Tm equals the number of months
that have elapsed between the month
the PCS relocator obtains
reimbursement rights and the month
that the clearinghouse notifies a later-
entrant of its reimbursement obligation.
A PCS relocator obtains reimbursement
rights on the date that it signs a
relocation agreement with a microwave
incumbent.

5. Section 24.245 is amended by
revising paragraphs (a) and (b) to read
as follows:

§24.245 Reimbursement under the cost-
sharing plan.

(a) Registration of reimbursement
rights. (1) To obtain reimbursement, a
PCS relocator must submit
documentation of the relocation
agreement to the clearinghouse within
ten business days of the date a
relocation agreement is signed with an
incumbent.

(2) To obtain reimbursement, a
voluntarily relocating microwave
incumbent must submit documentation

of the relocation to the clearinghouse
within ten business days of the date that
relocation occurs.

(b) Documentation of expenses. Once
relocation occurs, the PCS relocator or
the voluntarily relocating microwave
incumbent, must submit documentation
itemizing the amount spent for items
listed in §24.243(b). The voluntarily
relocating microwave incumbent, must
also submit an independent third party
appraisal of its compensable relocation
costs. The appraisal should be based on
the actual cost of replacing the
incumbent’s system with comparable
facilities and should exclude the cost of
any equipment upgrades or items
outside the scope of §24.243(b). The
PCS relocator or the voluntarily
relocating microwave incumbent, must
identify the particular link associated
with appropriate expenses (i.e., costs
may not be averaged over numerous
links). If a PCS relocator pays a
microwave incumbent a monetary sum
to relocate its own facilities, the PCS
relocator must estimate the costs
associated with relocating the
incumbent by itemizing the anticipated
cost for items listed in § 24.243(b). If the
sum paid to the incumbent cannot be
accounted for, the remaining amount is
not eligible for reimbursement. A PCS
relocator may submit receipts or other
documentation to the clearinghouse for
all relocation expenses incurred since
April 5, 1995.

* * * * *

6. Section 24.247 is amended by
revising the introductory text of
paragraph (a) to read as follow:

§24.247 Triggering a reimbursement
obligation.

(a) Licensed PCS. The clearinghouse
will apply the following test to
determine if a PCS entity preparing to
initiate operations must pay a PCS
relocator or a voluntarily relocating
microwave incumbent in accordance
with the formula detailed in §24.243:
* * * * *

7. Section 24.249 is amended by
revising paragraph (a) to read as follows:

§24.249 Payment issues.

(a) Timing. On the day that a PCS
entity files its prior coordination notice
(PCN) in accordance with §101.103(d)
of this chapter, it must file a copy of the
PCN with the clearinghouse. The
clearinghouse will determine if any
reimbursement obligation exists and
notify the PCS entity in writing of its
repayment obligation, if any. When the
PCS entity receives a written copy of
such obligation, it must pay directly to
the PCS relocator or the voluntarily
relocating microwave incumbent the
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amount owed within thirty days, with
the exception of those businesses that
qualify for installment payments. A
business that qualifies for an installment
payment plan must make its first
installment payment within thirty days
of notice from the clearinghouse.
UTAM’s first payment will be due thirty
days after its reimbursement obligation
is triggered as described in § 24.247(b).

* * * * *

PART 101—FIXED MICROWAVE
SERVICES

8. The authority citation for Part 101
continues to read as follows:

Authority: 47 U.S.C. 88 154, 303, unless
otherwise noted.

9. Section 101.69 is revised to read as
follows:

§101.69 Transition of the 1850-1990 MHz,
2110-2150 MHz, and 2160-2200 MHz bands
from the fixed microwave services to
personal communications services and
emerging technologies.

Fixed Microwave Services (FMS)
frequencies in the 1850-1990 MHz,
2110-2150 MHz, and 2160-2200 MHz
bands listed in §8101.147(c), (d) and (e)
have been allocated for use by emerging
technology (ET) services, including
Personal Communications Services
(PCS). The rules in this section provide
for a transition period during which ET
licensees may relocate existing FMS
licensees using these frequencies to
other media or other fixed channels,
including those in other microwave
bands.

(a) ET licensees may negotiate with
FMS licensees authorized to use
frequencies in the 1850-1990 MHz,
2110-2150 MHz, and 2160-2200 MHz
bands, for the purpose of agreeing to
terms under which the FMS licensees
would:

(1) Relocate their operations to other
fixed microwave bands or other media;
or alternatively

(2) Accept a sharing arrangement with
the ET licensee that may result in an
otherwise impermissible level of
interference to the FMS operations.

(b) Except as provided in paragraph
(c) of this section, FMS operations in the
1850-1990 MHz, 2110-2150 MHz, and
2160-2200 MHz bands, with the
exception of public safety facilities
defined in §101.77, will continue to be
co-primary with other users of this
spectrum until two years after the FCC
commences acceptance of applications
for ET services (voluntary negotiation
period), and until one year after an ET
licensee initiates negotiations for
relocation of the fixed microwave
licensee’s operations (mandatory

negotiation period). In the 1910-1930
MHz band allocated for unlicensed PCS,
FMS operations will continue to be co-
primary until one year after UTAM, Inc.
initiates negotiations for relocation of
the fixed microwave licensee’s
operations. Except as provided in
paragraph (c) of this section, public
safety facilities defined in § 101.77 will
continue to be co-primary in these
bands until three years after the
Commission commences acceptance of
applications for an emerging technology
service (voluntary negotiation period),
and until two years after an emerging
technology service licensee or an
emerging technology unlicensed
equipment supplier or representative
initiates negotiations for relocation of
the fixed microwave licensee’s
operations (mandatory negotiation
period). If no agreement is reached
during either the voluntary or
mandatory negotiation periods, an ET
licensee may initiate involuntary
relocation procedures. Under
involuntary relocation, the incumbent is
required to relocate, provided that the
ET licensee meets the conditions of
§101.75.

(c) Voluntary and mandatory
negotiation periods for PCS C, D, E, and
F blocks are defined as follows:

(1) Non-public safety incumbents will
have a one-year voluntary negotiation
period and a one-year mandatory
negotiation period; and

(2) Public safety incumbents will have
a three-year voluntary negotiation
period and a two-year mandatory
negotiation period.

10. Section 101.71 is revised to read
as follows:

§101.71 Voluntary negotiations.

During the voluntary negotiation
period, negotiations are strictly
voluntary and are not defined by any
parameters. However, if the parties have
not reached an agreement within one
year after the commencement of the
voluntary period for non-public safety
entities, or within three years after the
commencement of the voluntary period
for public safety entities, the FMS
licensee must allow the ET licensee if it
so chooses to gain access to the existing
facilities to be relocated so that an
independent third party can examine
the FMS licensee’s 2 GHz system and
prepare an estimate of the cost and the
time needed to relocate the FMS
licensee to comparable facilities. The ET
licensee must pay for any such estimate.

11. Section 101.73 is amended by
revising paragraph (a) to read as follows:

§101.73 Mandatory negotiations.

(a) If a relocation agreement is not
reached during the voluntary period, the
ET licensee may initiate a mandatory
negotiation period. This mandatory
period is triggered at the option of the
ET licensee, but ET licensees may not
invoke their right to mandatory
negotiation until the voluntary
negotiation period has expired.

* * * * *

12. Section 101.77 is amended by
revising the section heading and
paragraph (a) to read as follows:

§101.77 Public safety licensees in the
1850-1990 MHz, 2110-2150 MHz, and 2160~
2200 MHz bands.

(a) Public safety facilities are subject
to the three-year voluntary and two-year
mandatory negotiation period, except as
otherwise defined in paragraph
101.69(c). In order for public safety
licensees to qualify for extended
negotiation periods, the department
head responsible for system oversight
must certify to the ET licensee
requesting relocation that:

(1) The agency is a licensee in the
Police Radio, Fire Radio, Emergency
Medical, Special Emergency Radio
Services, or that it is a licensee of other
part 101 facilities licensed on a primary
basis under the eligibility requirements
of part 90, subparts B and C; and

(2) The majority of communications
carried on the facilities at issue involve
safety of life and property.

* * * * *

13. Section 101.79 is amended by
revising the section heading and
paragraph (a) to read as follows:

§101.79 Sunset provisions for licensees in
the 1850-1990 MHz, 2110-2150 MHz, and
2150-2160 MHz bands.

(a) FMS licensees will maintain
primary status in the 1850-1990 MHz,
2110-2150 MHz, and 2160-2200 MHz
bands unless and until an ET licensee
requires use of the spectrum. ET
licensees are not required to pay
relocation costs after the relocation rules
sunset (i.e. ten years after the voluntary
period begins for the first ET licensees
in the service). Once the relocation rules
sunset, an ET licensee may require the
incumbent to cease operations, provided
that the ET licensee intends to turn on
a system within interference range of
the incumbent, as determined by TIA
Bulletin 10-F of any standard successor.
ET licensee notification to the affected
FMS licensee must be in writing and
must provide the incumbent with no
less than six months to vacate the
spectrum. After the six-month notice
period has expired, the FMS licensee
must turn its license back into the
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Commission, unless the parties have
entered into an agreement which allows
the FMS licensee to continue to operate
on a mutually agreed upon basis.

* * * * *

14. Section 101.81 is amended by
revising the section heading and the
introductory paragraph to read as
follows:

§101.81 Future licensing in the 1850-1990
MHz, 2110-2150 MHz, and 2160-2200 MHz
bands.

After April 25, 1996, all major
modifications and extensions to existing
FMS systems in the 1850-1990 MHz,
2110-2150 MHz, and 2160-2200 MHz
bands will be authorized on a secondary
basis to ET systems. All other
modifications will render the modified
FMS license secondary to ET
operations, unless the incumbent
affirmatively justifies primary status and
the incumbent FMS licensee establishes
that the modification would add to the
relocation costs of ET licensees.
Incumbent FMS licensees will maintain
primary status for the following
technical changes:

* * * * *

[FR Doc. 97-6751 Filed 3—-17-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 300

[Docket No. 961217359-7050-02; I.D.
121196B]

RIN 0648—-AJ11

Pacific Halibut Fisheries; Catch
Sharing Plans

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Annual management measures
and approval of catch sharing plans.

SUMMARY: The Assistant Administrator
for Fisheries, NOAA (AA), on behalf of
the International Pacific Halibut
Commission (IPHC), publishes annual
management measures promulgated as
regulations by the IPHC and approved
by the Secretary of State governing the
Pacific halibut fishery. The AA also
announces the approval of
modifications to the Catch Sharing Plan
for Area 2A, and implementing
regulations for 1997. These actions are
intended to enhance the conservation of
Pacific halibut stocks in order to help

rebuild and sustain them at an adequate
level in the northern Pacific Ocean and
Bering Sea.

EFFECTIVE DATE: March 15, 1997.
ADDRESSES: NMFS Alaska Region, 709
W. 9th St., P.O. Box 21668, Juneau, AK
99802-1668; or NMFS Northwest
Region, 7600 Sand Point Way NE,
Seattle, WA 98115-0070.

FOR FURTHER INFORMATION CONTACT: Joe
Scordino, 206-526—6143 or Jay Ginter,
907-586-7228.

SUPPLEMENTARY INFORMATION: The IPHC
has promulgated regulations governing
the Pacific halibut fishery in 1997,
under the Convention between the
United States and Canada for the
Preservation of the Halibut Fishery of
the North Pacific Ocean and Bering Sea
(Convention), signed at Ottawa, Ontario,
on March 2, 1953, as amended by a
Protocol Amending the Convention
(signed at Washington, D.C., on March
29, 1979). The IPHC regulations have
been approved by the Secretary of State
of the United States under section 4 of
the Northern Pacific Halibut Act
(Halibut Act, 16 U.S.C. 773-773k).
Pursuant to regulations at 50 CFR
section 300.62, the approved IPHC
regulations setting forth the 1997 IPHC
annual management measures are
published in the Federal Register to
provide notice of their effectiveness,
and to inform persons subject to the
regulations of the restrictions and
requirements.

The IPHC held its annual meeting on
January 27-30, 1997, in Victoria, British
Columbia, and adopted regulations for
1997. The substantive changes to the
previous IPHC regulations (61 FR 11337,
March 20, 1996) include: (1) New catch
limits for all areas; (2) elimination of the
commercial IPHC license requirement
for U.S. vessels fishing in Alaska; (3)
allowance for possessing halibut from
multiple fishing areas onboard the
vessel under specified conditions; (4)
elimination of the requirement to
maintain halibut log information
separate from other records onboard the
vessel; and (5) opening dates for the
Area 2A commercial directed fishery.

In addition, this action implements
Catch Sharing Plans (Plans) for
regulatory Areas 2A and 4. These Plans
were developed respectively by the
Pacific Fishery Management Council
(PFMC) and the North Pacific Fishery
Management Council (NPFMC) under
authority of the Halibut Act. Section 5
of the Halibut Act (16 U.S.C. 773c)
provides that the Secretary of Commerce
(Secretary) shall have general
responsibility to carry out the Halibut
Convention (Convention) between the
United States and Canada, and that the

Secretary shall adopt such regulations
as may be necessary to carry out the
purposes and objectives of the
Convention and the Halibut Act. The
Secretary’s authority has been delegated
to the AA. Section 5 of the Halibut Act
(16 U.S.C. 773c(c)) also authorizes the
Regional Fishery Management Council
having authority for the geographic area
concerned to develop regulations
governing the Pacific halibut catch in
U.S. Convention waters that are in
addition to, but not in conflict with,
regulations of the IPHC. Pursuant to this
authority, NMFS requested the PFMC
and NPFMC to allocate halibut catches
should such allocation be necessary.

Catch Sharing Plan for Area 2A

The PFMC has prepared annual Plans
since 1988 to allocate the halibut catch
limit for Area 2A among treaty Indian,
non-Indian commercial, and non-Indian
sport fisheries in and off Washington,
Oregon, and California. In 1995, NMFS
implemented a Council-recommended
long-term Plan (60 FR 14651, March 20,
1995), which was revised in 1996 (61 FR
11337, March 20, 1996). The Plan
allocates 35 percent of the Area 2A total
allowable catch (TAC) to Washington
treaty Indian tribes in Subarea 2A-1,
and 65 percent to non-Indian fisheries
in Area 2A. The allocation to non-
Indian fisheries is divided into 3 shares,
with the Washington sport fishery
(north of the Columbia River) receiving
36.6 percent, the Oregon/California
sport fishery receiving 31.7 percent, and
the commercial fishery receiving 31.7
percent. The commercial fishery is
further divided into 2 sectors; a directed
(traditional longline) commercial fishery
that is allocated 85 percent of the non-
Indian commercial harvest, and 15
percent for harvests of halibut caught
incidental to the salmon troll fishery.
The directed commercial fishery in Area
2A is confined to southern Washington
(south of 46°5'18" N. lat.), Oregon and
California. The Plan also divides the
sport fisheries into seven geographic
areas each with separate allocations,
seasons, and bag limits.

For 1997, PFMC recommended
changes to the Plan to restructure the
May and August seasons in the Oregon
Central Coast subarea sport fishery
(Cape Falcon to Florence north jetty)
from a quota managed to a fixed-length
season fishery. A complete description
of the PFMC recommended changes to
the Plan and implementing regulations
was published in the Federal Register
onJanuary 3, 1997 (62 FR 382) with a
request for public comments. No
comments were received on the
proposed changes to the Plan, and
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NMFS hereby approves the changes to
the Plan.

The Plan for the Oregon sport
fisheries is modified to read as follows:

Oregon Central Coast Subarea

If the Area 2A TAC is 388,350 Ib (176.2 mt)
and greater, this subarea extends from Cape
Falcon to the Siuslaw River at the Florence
north jetty (44°0'08" N. lat.) and is allocated
88.4 percent of the Oregon/California sport
allocation, which is 18.21 percent of the Area
2A TAC. If the Area 2A TAC is less than
388,350 Ib (176.2 mt), this subarea extends
from Cape Falcon to the California border
and is allocated 95.4 percent of the Oregon/
California sport allocation. The structuring
objectives for this subarea are to provide two
fixed-length periods of fishing opportunity in
May and in August in productive deeper
water areas along the coast, principally for
charterboat and larger private boat anglers,
and provide a period of fishing opportunity
in the summer for nearshore waters for small
boat anglers. Fixed-length seasons will be
established preseason for the May and
August openings and will not be modified
inseason. The average catch per day observed
in the previous 3 years in May and August
will be used to estimate the number of open
days for each fixed season. ODFW will
monitor landings and provide a post-season
estimate of catch within 2 weeks of the end
of the fixed season. If sufficient catch
remains for an additional day of fishing after
the May season or the August season,
openings will be provided in May and
August respectively. Potential additional
open dates for both the May and August
seasons will be announced preseason. If a
decision is made inseason to allow fishing on
one or more of these additional dates, notice
of the opening will be announced on the
NMFS hotline (206) 526—6667 or (800) 662—
9825. No halibut fishing will be allowed on
the additional dates unless the opening date
has been announced on the NMFS hotline.
Any poundage remaining unharvested in the
subquotas from earlier seasons will be added
to the next season. The daily bag limit for all
seasons is two halibut per person, one with
a minimum 32-inch (81.3-cm) size limit and
the second with a minimum 50-inch (127.0
cm) size limit. ODFW will sponsor a public
workshop shortly after the IPHC annual
meeting to develop recommendations to
NMFS on the opening dates for each season
each year. The three seasons for this subarea
are as follows.

1. The first season is an all-depth fishery
that begins in mid-May and is allocated 68
percent of the subarea quota. Fixed season
dates will be established preseason based on
projected catch per day and number of days
to achievement of the subquota for this first
season. No inseason adjustments will be
made, except that additional opening days
(established preseason) may be allowed if
any quota for this season remains
unharvested. The fishery will be open 2 days
per week (Friday and Saturday) if the season
is for 4 or fewer fishing days. The fishery will
be open 3 days per week (Thursday through
Saturday) if the season is for 5 or more
fishing days.

2. The second season opens the day
following closure of the first season, only in
waters inside the 30-fathom (55 m) curve,
and continues daily until 7 percent of the
subarea quota is taken, or until early August,
whichever is earlier.

3. The last season is a coastwide (Cape
Falcon to Oregon/California border) all-depth
fishery that begins in early August and is
allocated 25 percent of the subarea quota.
Fixed season dates will be established
preseason based on projected catch per day
and number of days to achievement of the
combined Oregon subarea quotas south of
Cape Falcon. No inseason adjustments will
be made, except that additional opening days
(established preseason) may be allowed if
quota remains unharvested. The fishery will
be open 2 days per week (Friday and
Saturday).

Oregon South Coast Subarea

If the Area 2A TAC is 388,350 Ib (176.2 mt)
and above, this subarea extends from the
Siuslaw River at the Florence north jetty
(44°01'08" N. lat.) to the California border
(42°00'00" N. lat.) and is allocated 7.0
percent of the Oregon/California sport
allocation, which is 1.44 percent of the Area
2A TAC. If the Area 2A TAC is less than
388,350 Ib (176.2 mt), this subarea will be
included in the Oregon Central Coast
subarea. The structuring objective for this
subarea is to create a south coast
management zone designed to accommodate
the needs of both charterboat and private
boat anglers in this area where weather and
bar crossing conditions very often do not
allow scheduled fishing trips. The first and
second seasons will be managed for a quota,
and a fixed-length season will be established
preseason for the August coastwide season
(Cape Falcon to Oregon/California border).
The average catch per day observed in the
previous 3 years fisheries in August will be
used to estimate the number of days for the
fixed season. Additional open dates may be
allowed after the August fixed-length season
if sufficient quota remains for an additional
day of fishing. Potential additional open
dates will be announced preseason. If a
decision is made inseason to allow fishing on
one or more of these additional dates, notice
of the opening will be announced on the
NMFS hotline (206) 526—6667 or (800) 662—
9825. No halibut fishing will be allowed on
the additional dates unless the opening date
has been announced on the NMFS hotline.
Any poundage remaining unharvested in the
subquotas from earlier seasons will be added
to the next season. The daily bag limit for all
seasons is two halibut per person, one with
a minimum 32-inch (81.3 cm) size limit and
the second with a minimum 50-inch (127.0
cm) size limit. ODFW will sponsor a public
workshop shortly after the IPHC annual
meeting to develop recommendations to
NMFS on the opening dates for each season
each year. The three seasons for this subarea
are as follows:

1. The first season is an all-depth fishery
that begins in May and continues at least 3
days per week (dependent on TAC) until 80
percent of the subarea quota is taken.

2. The second season opens the day
following closure of the first season, only in

waters inside the 30-fathom (55 m) curve,
and continues daily until the subarea quota
is estimated to have been taken, or early
August, whichever is earlier.

3. The last season is a coastwide (Cape
Falcon to Oregon/California border) all-depth
fishery that begins in early August. Fixed
season dates will be established preseason
based on projected catch per day and number
of days to achievement of the combined
Oregon subarea quotas south of Cape Falcon.
No inseason adjustments will be made,
except that additional opening days
(established preseason) may be allowed if
guota remains unharvested. The fishery will
be open 2 days per week (Friday and
Saturday).

Copies of the complete Plan for Area
2A as modified are available from the
NMFS Northwest Regional Office (see
ADDRESSES).

In accordance with the Plan, the
Oregon Department of Fish and Wildlife
(ODFW) and the Washington
Department of Fish and Wildlife
(WDFW) held public workshops (after
the IPHC set the Area 2A quota) on
February 3 and 4, 1997, respectively, to
develop recommendations on the
opening dates and weekly structure of
the sport fisheries. ODFW and WDFW
sent NMFS a letter on February 7 and
11, 1997, respectively, advising on the
outcome of the workshop and provided
recommendations on the opening dates
and season structure for the sport
fisheries in the Washington inside
waters area, the Washington north coast
area, the Oregon central coast area, and
the Oregon south coast area. The
seasonal structuring of the sport
fisheries in other areas are stipulated in
the Plan. NMFS has approved the
recommended opening dates and season
structuring provided by ODFW and
WDFW and implemented the sport
fishery structuring established in the
Plan for 1997 as described herein.

Catch Sharing Plan for Area 4

The NPFMC developed a Plan in 1996
for allocating the Area 4 catch limit
established by the IPHC among subareas
4A, 4B, 4C, 4D, and 4E. This Plan was
adopted by the Secretary and first
implemented in 1996 (61 FR 11337,
March 20, 1996) and remains in effect
until amended by action of the NPFMC.
No changes were recommended by the
Council for 1997. The 1997 catch limits
established by the IPHC for the Area 4
subareas, and published at section 10 of
the following regulations, are consistent
with the Plan.

The 1997 Pacific halibut fishery
regulations are identical to those
recommended by the IPHC and
approved by the Secretary of State as
follows.
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1997 Pacific Halibut Fishery
Regulations

1. Short Title

These regulations may be cited as the
Pacific Halibut Fishery Regulations.

2. Interpretation

(1) In these Regulations,

(a) Authorized officer means any State,
Federal, or Provincial officer authorized to
enforce these regulations including, but not
limited to, the National Marine Fisheries
Service (NMFS), Canada’s Department of
Fisheries and Oceans (DFO), Alaska Division
of Fish and Wildlife Protection (ADFWP),
and the United States Coast Guard (USCG);

(b) Charter vessel means a vessel used for
hire in sport fishing for halibut, but not
including a vessel without a hired operator;

(c) Commercial fishing means fishing the
resulting catch of which either is or is
intended to be sold or bartered;

(d) Commission means the International
Pacific Halibut Commission;

(e) Daily bag limit means the maximum
number of halibut a person may take in any
calendar day from Convention waters;

(f) Fishing means the taking, harvesting, or
catching of fish, or any activity that can
reasonably be expected to result in the
taking, harvesting, or catching of fish,
including specifically the deployment of any
amount or component part of setline gear
anywhere in the maritime area;

(9) Fishing period limit means the
maximum amount of halibut that may be
retained and landed by a vessel during one
fishing period;

(h) Land, with respect to halibut, means
the offloading of halibut from the catching
vessel;

(i) License means a halibut fishing license
issued by the Commission pursuant to
section 3;

() Maritime area, in respect of the fisheries
jurisdiction of a Contracting Party, includes
without distinction areas within and seaward
of the territorial sea or internal waters of that
Party;

(k) Operator, with respect to any vessel,
means the owner and/or the master or other
individual on board and in charge of that
vessel;

(I) Overall length of a vessel means the
horizontal distance, rounded to the nearest
foot, between the foremost part of the stem
and the aftermost part of the stern (excluding
bowsprits, rudders, outboard motor brackets,
and similar fittings or attachments);

(m) Person includes an individual,
corporation, firm, or association;

(n) Regulatory area means an area referred
to in section 6;

(o) Setline gear means one or more
stationary, buoyed, and anchored lines with
hooks attached,;

(p) Sport fishing means all fishing other
than commercial fishing and treaty Indian
ceremonial and subsistence fishing;

(g) Tender means any vessel that buys or
obtains fish directly from a catching vessel
and transports it to a port of landing or fish
processor;

(2) In these Regulations, all bearings are
true and all positions are determined by the

most recent charts issued by the National
Ocean Service or the Canadian Hydrographic
Service.

(3) In these Regulations all weights shall be
computed on the basis that the heads of the
fish are off and their entrails removed.

3. Licensing Vessels

(1) No person shall fish for halibut from a
vessel, nor possess halibut on board a vessel,
used either for commercial fishing or as a
charter vessel in Area 2A unless the
Commission has issued a license valid for
fishing in Area 2A in respect of that vessel.

(2) A license issued for a vessel operating
in Area 2A shall be valid only for operating
either as a charter vessel or a commercial
vessel, but not both.

(3) A license issued for a vessel operating
in the commercial fishery in Area 2A shall
be valid only for either the directed
commercial fishery during the fishing
periods specified in paragraph (2) of section
7 or the incidental catch fishery during the
salmon troll fishery specified in paragraph
(3) of section 7, but not both.

(4) No person shall fish for halibut from a
vessel used as a charter vessel, nor possess
halibut on board such vessel, unless the
Commission has issued a license valid for
fishing in Area 2B in respect of that vessel.

(5) No person shall fish for halibut from a
vessel, nor possess halibut on board a vessel,
used as a charter vessel in Areas 2C, 3A, 3B,
4A, 4B, 4C, 4D, and 4E, unless the
Commission has issued a license valid for
fishing in those areas in respect of that
vessel.

(6) A license issued in respect of a vessel
referred to in paragraphs (1), (4), and (5) of
this section must be carried on board that
vessel at all times and the vessel operator
shall permit its inspection by any authorized
officer.

(7) The Commission shall issue a license in
respect of a vessel, without fee from its office
in Seattle, Washington, upon receipt of a
completed, written, and signed “Application
for Vessel License for the Halibut Fishery”
form.

(8) A vessel operating in the directed
commercial fishery in Area 2A must have its
“Application for Vessel License for the
Halibut Fishery” form postmarked no later
than 11:59 P.M. on April 30, or on the first
weekday in May if April 30 is a Saturday or
Sunday.

(9) A vessel operating in the incidental
commercial fishery during the salmon troll
season in Area 2A must have its
“Application for Vessel License for the
Halibut Fishery” form postmarked no later
than 11:59 P.M. on March 31, or the first
weekday in April if March 31 is a Saturday
or Sunday.

(10) Application forms may be obtained
from any authorized officer or from the
Commission.

(11) Information on “Application for
Vessel License for the Halibut Fishery” form
must be accurate.

(12) The “*Application for Vessel License
for the Halibut Fishery’” form shall be
completed and signed by the vessel owner.

(13) Licenses issued under this section
shall be valid only during the year in which
they are issued.

(14) A new license is required for a vessel
that is sold, transferred, renamed, or re-
documented.

(15) The license required under this
section is in addition to any license, however
designated, that is required under the laws of
Canada or any of its Provinces or the United
States or any of its States.

(16) The United States may suspend,
revoke, or modify any license issued under
this section under policies and procedures in
Title 15, Code of Federal Regulations, Part
904.

4. Inseason Actions

(1) The Commission is authorized to
establish or modify regulations during the
season after determining that such action:

(a) Will not result in exceeding the catch
limit established preseason for each
regulatory area;

(b) Is consistent with the Convention
between the United States of America and
Canada for the Preservation of the Halibut
Fishery of the Northern Pacific Ocean and
Bering Sea, and applicable domestic law of
either Canada or the United States; and

(c) Is consistent, to the maximum extent
practicable, with any domestic catch sharing
plans developed by the United States or
Canadian governments.

(2) Inseason actions may include, but are
not limited to, establishment or modification
of the following:

(a) Closed areas;

(b) Fishing periods;

(c) Fishing period limits;

(d) Gear restrictions;

(e) Recreational bag limits;

(f) Size limits; or

(9) Vessel clearances.

(3) Inseason changes will be effective at the
time and date specified by the Commission.

(4) The Commission will announce in-
season actions under this section by
providing notice to major halibut processors;
Federal, State, United States treaty Indian,
and Provincial fishery officials; and the
media.

5. Application

(1) These Regulations apply to persons and
vessels fishing for halibut in, or possessing
halibut taken from, waters off the west coast
of Canada and the United States, including
the southern as well as the western coasts of
Alaska, within the respective maritime areas
in which each of those countries exercises
exclusive fisheries jurisdiction as of March
29, 1979.

(2) Sections 6 to 20 apply to commercial
fishing for halibut.

(3) Section 21 applies to the United States
treaty Indian tribal fishery in Area 2A-1.

(4) Section 22 applies to sport fishing for
halibut.

(5) Sections 23 and 24 apply to fishing in
Area 2A.

(6) These regulations do not apply to
fishing operations authorized or conducted
by the Commission for research purposes.

6. Regulatory Areas

The following areas shall be regulatory
areas for the purposes of the Convention:

(1) Area 2A includes all waters off the
states of California, Oregon, and Washington;
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(2) Area 2B includes all waters off British
Columbia;

(3) Area 2C includes all waters off Alaska
that are east of a line running 340° true from
Cape Spencer Light (58°11'57" N. lat.,
136°38'18" W. long.) and south and east of
a line running 205° true from said light;

(4) Area 3A includes all waters between
Area 2C and a line extending from the most
northerly point on Cape Aklek (57°41'15" N.
lat., 155°35'00" W. long.) to Cape Ikolik
(57°17'17" N. lat., 154°47'18" W. long.), then
along the Kodiak Island coastline to Cape
Trinity (56°44'50" N. lat., 154°08'44" W.
long.), then 140° true;

(5) Area 3B includes all waters between
Area 3A and a line extending 150° true from
Cape Lutke (54°29'00" N. lat., 164°20'00" W.
long.) and south of 54°49'00" N. lat. in
Isanotski Strait;

(6) Area 4A includes all waters in the Gulf
of Alaska west of Area 3B and in the Bering
Sea west of the closed area defined in section
9 that are east of 172°00'00" W. long. and
south of 56°20'00" N. lat.;

(7) Area 4B includes all waters in the
Bering Sea and the Gulf of Alaska west of
Area 4A and south of 56°20'00" N. lat.;

(8) Area 4C includes all waters in the
Bering Sea north of Area 4A and north of the
closed area defined in section 9 which are
east of 171°00'00" W. long., south of
58°00'00" N. lat., and west of 168°00'00"" W.
long.;

(9) Area 4D includes all waters in the
Bering Sea north of Areas 4A and 4B, north
and west of Area 4C, and west of 168°00'00"
W. long.;

(10) Area 4E includes all waters in the
Bering Sea north and east of the closed area
defined in section 9, east of 168°00'00" W.
long., and south of 65°34'00" N. lat.

7. Fishing Periods

(1) The fishing periods for each regulatory
area apply where the catch limits specified
in section 10 have not been taken.

(2) Each fishing period in the Area 2A
directed fishery south of 46°53'18" N. lat.
shall begin at 0800 hours and terminate at
1800 hours local time on July 8, July 22,
August 5, August 19, September 2, and
September 16 unless the Commission
specifies otherwise.

(3) Notwithstanding paragraph (2), and
paragraph (7) of section 10, an incidental
catch fishery is authorized during salmon
troll seasons in Area 2A. Vessels
participating in the salmon troll fishery in
Area 2A may retain halibut caught
incidentally during authorized periods, in
conformance with the annual salmon
management measures announced in the
Federal Register. The notice also will specify
the ratio of halibut to salmon that may be
retained during this fishery.

(4) The fishing period in Areas 2B, 2C, 3A,
3B, 4A, 4B, 4C, 4D, and 4E shall begin at
1200 hours local time on March 15 and
terminate at 1200 hours local time on
November 15 unless the Commission
specifies otherwise.

(5) All commercial fishing for halibut in
Areas 2A, 2B, 2C, 3A, 3B, 4A, 4B, 4C, 4D, and
4E shall cease at 1200 hours local time on
November 15.

8. Closed Periods

(1) No person shall engage in fishing for
halibut in any regulatory area other than
during the fishing periods set out in section
7 in respect of that area.

(2) No person shall land or otherwise retain
halibut caught outside a fishing period
applicable to the regulatory area where the
halibut was taken.

(3) Subject to paragraphs (7), (8), (9), and
(10) of section 18, these Regulations do not
prohibit fishing for any species of fish other
than halibut during the closed periods.

(4) Notwithstanding paragraph (3), no
person shall have halibut in his/her
possession while fishing for any other
species of fish during the closed periods.

(5) No vessel shall retrieve any halibut
fishing gear during a closed period if the
vessel has any halibut on board.

(6) A vessel that has no halibut on board
may retrieve any halibut fishing gear during
the closed period after the operator notifies
an authorized officer or representative of the
Commission prior to that retrieval.

(7) After retrieval of halibut gear in
accordance with paragraph (6) of this section,
the vessel shall submit to a hold inspection
at the discretion of the authorized officer or
representative of the Commission.

(8) No person shall retain any halibut
caught on gear retrieved under paragraph (6)
of this section.

(9) No person shall possess halibut aboard
a vessel in a regulatory area during a closed
period unless that vessel is in continuous
transit to or within a port in which that
halibut may be lawfully sold.

9. Closed Area

(1) All waters in the Bering Sea north of
54°49'00" N. lat. in Isanotski Strait that are
enclosed by a line from Cape Sarichef Light
(54°36'00"" N. lat., 164°55'42"" W. long.) to a
point at 56°20'00" N. lat., 168°30'00" W.
long.; thence to a point at 58°21'25" N. lat.,
163°00'00"" W. long.; thence to Strogonof
Point (56°53'18" N. lat., 158°50'37"" W. long.);
and then along the northern coasts of the
Alaska Peninsula and Unimak Island to the
point of origin at Cape Sarichef Light are
closed to halibut fishing and no person shall
fish for halibut therein or have halibut in his/
her possession while in those waters except
in the course of a continuous transit across
those waters.

(2) In Area 2A, all waters north of Point
Chehalis, WA (46°53'18" N. lat.) are closed to
the directed commercial halibut fishery.

10. Catch Limits

(1) The total allowable catch of halibut to
be taken during the halibut fishing periods
specified in section 7 shall be limited to the
weight expressed in pounds or metric tons
shown in the following table:

Catch limits
Regulatory area

Pounds Metric tons

144,235 65

12,500,000 5,669

10,000,000 4,535

25,000,000 11,338

9,000,000 4,082

Catch limits
Regulatory area

Pounds Metric tons
2,940,000 1,333
3,480,000 1,578
1,160,000 526
1,160,000 526

260,000 118

(2) Notwithstanding paragraph (1) of this
section, the catch limit in Area 2A shall be
divided between a directed halibut fishery to
operate south of 46°53'18" N. lat. during the
fishing periods set out in paragraph 2 of
Section 7 and an incidental halibut catch
fishery during the salmon troll fishery in
Area 2A described in paragraph 3 of Section
7. In season actions to transfer catch between
these fisheries may occur in conformance
with the Catch Sharing Plan for Area 2A.

(a) The catch limit in the directed halibut
fishery is 122,600 Ib (55.6 mt).

(b) The catch limit in the incidental catch
fishery during the salmon troll fishery is
21,635 1b (9.8 mt).

(3) The Commission shall determine and
announce to the public the date on which the
catch limit for Area 2A will be taken and the
specific dates during which the directed
fishery will be allowed in Area 2A.

(4) Notwithstanding paragraph (1), Area 2B
will close only when all Individual Vessel
Quotas assigned by Canada’s Department of
Fisheries and Oceans are taken, or November
15, whichever is earlier.

(5) Notwithstanding paragraph (1), Areas
2C, 3A, 3B, 4A, 4B, 4C, 4D, and 4E will close
only when all Individual Fishing Quotas and
all Community Development Quotas issued
by the National Marine Fisheries Service
have been taken, or November 15, whichever
is earlier.

(6) If the Commission determines that the
catch limit specified for Area 2A in
paragraph (1) would be exceeded in an
unrestricted 10-hour fishing period as
specified in paragraph (2) of section 7, the
catch limit for that area shall be considered
to have been taken unless fishing period
limits are implemented.

(7) When under paragraphs (3) or (6) of this
section the Commission has announced a
date on which the catch limit for Area 2A
will be taken, no person shall fish for halibut
in that area after that date for the rest of the
year, unless the Commission has announced
the reopening of that area for halibut fishing.

11. Fishing Period Limits

(1) It shall be unlawful for any vessel to
retain more halibut than authorized by that
vessel’s license in any fishing period for
which the Commission has announced a
fishing period limit.

(2) The operator of any vessel that fishes
for halibut during a fishing period when
fishing period limits are in effect must, upon
commencing an offload of halibut to a
commercial fish processor, completely
offload all halibut on board said vessel to that
processor and ensure that all halibut is
weighed and reported on State fish tickets.

(3) The operator of any vessel that fishes
for halibut during a fishing period when
fishing period limits are in effect must, upon
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commencing an offload of halibut other than
to a commercial fish processor, completely
offload all halibut on board said vessel and
ensure that all halibut are weighed and
reported on State fish tickets.

(4) The provisions of paragraph (3) are not
intended to prevent retail over-the-side sales
to individual purchasers so long as all the
halibut on board is ultimately offloaded and
reported.

(5) When fishing period limits are in effect,
a vessel’s maximum retainable catch will be
determined by the Commission based on

(a) The vessel’s overall length in feet and
associated length class;

(b) The average performance of all vessels
within that class; and

(c) The remaining catch limit.

(6) Length classes are shown in the
following table:

Vessel

Overall length class

IOTMMOO®T>

(7) Fishing period limits in Area 2A apply
only to the directed halibut fishery referred
to in paragraph (2) of section 7.

12. Size Limits

(1) No person shall take or possess any
halibut that

(a) With the head on, is less than 32 inches
(81.3 cm) as measured in a straight line,
passing over the pectoral fin from the tip of
the lower jaw with the mouth closed, to the
extreme end of the middle of the tail, as
illustrated in the schedule; or

(b) With the head removed, is less than 24
inches (61.0 cm) as measured from the base
of the pectoral fin at its most anterior point
to the extreme end of the middle of the tail,
as illustrated in the schedule.

(2) No person shall possess on board a
vessel a halibut that has been mutilated, or
otherwise disfigured in any manner that
prevents the determination of whether the
halibut complies with the size limits
specified in this section, except that:

(a) This paragraph shall not prohibit the
possession on board a vessel of halibut
cheeks cut from halibut caught by persons
authorized to process the halibut on board in
accordance with NMFS regulations
published at Title 50 Code of Federal
Regulations, part 679; and

(b) No person shall possess a filleted
halibut on board a vessel.

(3) No person on board a vessel fishing for,
or tendering, halibut caught in Area 2A shall
possess any halibut that has had its head
removed.

13. Careful Release of Halibut

All halibut that are caught and are not
retained shall be immediately released and
returned to the sea with a minimum of injury
by

(a) Hook straightening outboard of the
roller;

(b) Cutting the gangion near the hook; or

(c) Carefully removing the hook by twisting
it from the halibut with a gaff.

14. Vessel Clearance in Area 4

(1) The operator of any vessel that fishes
for halibut in Areas 4A, 4B, 4C, or 4D must
obtain a vessel clearance before fishing in
any of these areas, and before the unloading
of any halibut caught in any of these areas,
unless specifically exempted in paragraphs
(9), (12), (13), (14), or (15).

(2) The vessel clearance required under
paragraph (1) prior to fishing in Area 4A may
be obtained only at Dutch Harbor or Akutan,
Alaska, from an authorized officer of the
United States, a representative of the
Commission, or a designated fish processor.

(3) The vessel clearance required under
paragraph (1) prior to fishing in Area 4B may
only be obtained at Nazan Bay on Atka
Island, Alaska, from an authorized officer of
the United States, a representative of the
Commission, or a designated fish processor.

(4) The vessel clearance required under
paragraph (1) prior to fishing in Area 4C or
4D may be obtained only at St Paul or St.
George, Alaska, from an authorized officer of
the United States, a representative of the
Commission, or a designated fish processor
by VHF radio and allowing the person
contacted to confirm visually the identity of
the vessel.

(5) The vessel operator shall specify the
specific regulatory area in which fishing will
take place.

(6) Before unloading any halibut caught in
Area 4A, a vessel operator may obtain the
clearance required under paragraph (1) only
in Dutch Harbor or Akutan, Alaska, by
contacting an authorized officer of the United
States, a representative of the Commission, or
a designated fish processor.

(7) Before unloading any halibut caught in
Area 4B, a vessel operator may obtain the
clearance required under paragraph (1) only
in Nazan Bay on Atka Island, either in person
or by contacting an authorized officer of the
United States, a representative of the
Commission, or a designated fish processor
by VHF radio and allowing the person
contacted to confirm visually the identity of
the vessel.

(8) Before unloading any halibut caught in
Area 4C or 4D, a vessel operator may obtain
the clearance required under paragraph (1)
only in St. Paul, St. George, Dutch Harbor, or
Akutan, Alaska, either in person or by
contacting an authorized officer of the United
States, a representative of the Commission, or
a designated fish processor. The clearances
obtained in St. Paul or St. George, Alaska,
can be obtained by VHF radio and allowing
the person contacted to confirm visually the
identity of the vessel.

(9) Any vessel operator who complies with
the requirements in Section 17 for possessing
halibut on board a vessel that was caught in
more than one regulatory area in Area 4 is
exempt from the clearance requirements of
paragraph (1) of this section, but must
comply with the following requirements:

(a) The operator of the vessel must obtain
a vessel clearance prior to fishing in Area 4

in either Dutch Harbor, Akutan, St. Paul, St.
George, or Nazan Bay on Atka Island by
contacting an authorized officer of the United
States, a representative of the Commission, or
a designated fish processor. The clearance
obtained in St. Paul, St. George, or Nazan Bay
on Atka can be obtained by VHF radio and
allowing the person contacted to confirm
visually the identity of the vessel. This
clearance will list the Areas in which the
vessel will fish; and

(b) Before unloading any halibut from Area
4, the vessel operator must obtain a vessel
clearance from Dutch Harbor, Akutan, St.
Paul, St. George, or Nazan Bay on Atka Island
by contacting an authorized officer of the
United States, a representative of the
Commission, or a designated fish processor.
The clearance obtained in St. Paul, St.
George, or Nazan Bay on Atka Island can be
obtained by VHF radio and allowing the
person contacted to confirm visually the
identity of the vessel.

(10) Vessel clearances shall be obtained
between 0600 and 1800 hours, local time.

(11) No halibut shall be on board the vessel
at the time of the clearances required prior
to fishing in Area 4.

(12) Any vessel that is used to fish for
halibut only in Area 4A and lands its total
annual halibut catch at a port within Area 4A
is exempt from the clearance requirements of
paragraph (1).

(13) Any vessel that is used to fish for
halibut only in Area 4B and lands its total
annual halibut catch at a port within Area 4B
is exempt from the clearance requirements of
paragraph (1).

(14) Any vessel that is used to fish for
halibut only in Area 4C and lands its total
annual halibut catch at a port within Area 4C
is exempt from the clearance requirements of
paragraph (1).

(15) Any vessel that is used to fish for
halibut only in Areas 4D and 4E and lands
its total annual halibut catch at a port within
Avreas 4D, 4E, or the closed area defined in
section 9, is exempt from the clearance
requirements of paragraph (1).

15. Logs

(1) The operator of any vessel that has an
overall length of 26 feet (7.9 meters) or
greater shall keep an accurate log of all
halibut fishing operations including the date,
locality, amount of gear used, and total
weight of halibut taken daily in each locality.
The log can be recorded in the groundfish
daily fishing logbooks provided by NMFS.

(2) The log referred to in paragraph (1)
shall be:

(a) Maintained on board the vessel;

(b) Updated not later than 24 hours after
midnight local time for each day fished and
prior to the offloading or sale of halibut taken
during that fishing period;

(c) Retained for a period of two years by
the owner or operator of the vessel;

(d) Open to inspection by an authorized
officer or any authorized representative of the
Commission upon demand; and

(e) Kept on board the vessel when engaged
in halibut fishing, during transits to port of
landing, and for five (5) days following
offloading halibut.

(3) The poundage of any halibut that is not
sold, but is utilized by the vessel operator,
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his/her crew members, or any other person
for personal use, shall be recorded in the
vessel’s log within 24-hours of offloading.

(4) No person shall make a false entry in
a log referred to in this section.

16. Receipt and Possession of Halibut

(1) No person shall receive halibut from a
United States vessel that does not have on
board the license required by section 3.

(2) No person shall offload halibut from a
vessel unless the gills and entrails have been
removed prior to offloading.

(3) A commercial fish processor who
purchases or receives halibut directly from
the owner or operator of a vessel that was
engaged in halibut fishing must weigh and
record all halibut on board said vessel at the
time offloading commences and record on
State fish tickets or Federal catch reports the
date, locality, name of vessel, Halibut
Commission license number (United States),
the name(s) of the person(s) from whom the
halibut was purchased; and the scale weight
obtained at the time of offloading of all
halibut on board the vessel including the
pounds purchased; pounds in excess of IFQs,
1VQs, or fishing period limits; pounds
retained for personal use; and pounds
discarded as unfit for human consumption.

(4) No person shall make a false entry on
a State fish ticket or a Federal catch or
landing report referred to in paragraph (3).

(5) A copy of the fish tickets or catch
reports referred to in paragraph (3) shall be;

(a) retained by the person making them for
a period of three years from the date the fish
tickets or catch reports are made; and

(b) open to inspection by an authorized
officer or any authorized representative of the
Commission.

(6) No person shall possess any halibut that
he/she knows to have been taken in
contravention of these Regulations.

(7) When halibut are delivered to other
than a commercial fish processor the records
required by paragraph (3) shall be maintained
by the operator of the vessel from which that
halibut was caught, in compliance with
paragraph (5).

(8) It shall be unlawful to enter a Halibut
Commission license number on a State fish
ticket for any vessel other than the vessel
actually used in catching the halibut reported
thereon.

17. Fishing Multiple Regulatory Areas

(1) Except as provided in this section, no
person shall possess at the same time on
board a vessel halibut caught in more than
one regulatory area.

(2) Halibut caught in Regulatory Areas 2C,
3A, and 3B may be possessed on board a
vessel at the same time providing the
operator of the vessel:

(a) Has a NMFS-certified observer on board
when required by NMFS regulations
published at Title 50 Code of Federal
Regulations, section 679.7(f)(4); and

(b) Can identify the regulatory area in
which each halibut on board was caught by
separating halibut from different areas in the
hold, tagging halibut, or by other means.

(3) Halibut caught in Regulatory Areas 4A,
4B, 4C, and 4D may be possessed on board
a vessel at the same time providing the
operator of the vessel:

(a) Has a NMFS-certified observer on board
the vessel when halibut caught in different
regulatory areas are on board; and

(b) Can identify the regulatory area in
which each halibut on board was caught by
separating halibut from different areas in the
hold, tagging halibut, or by other means.

(4) Halibut caught in Regulatory Areas 4A,
4B, 4C, and 4D may be possessed on board
a vessel when in compliance with paragraph
(3) and if halibut from Area 4 are on board
the vessel, the vessel can have halibut caught
in Regulatory Areas 2C, 3A, and 3B on board
if in compliance with paragraph (2).

18. Fishing Gear

(1) No person shall fish for halibut using
any gear other than hook and line gear.

(2) No person shall possess halibut taken
with any gear other than hook and line gear.

(3) No person shall possess halibut while
on board a vessel carrying any trawl nets or
fishing pots capable of catching halibut.

(4) All setline or skate marker buoys
carried on board or used by any United States
vessel used for halibut fishing shall be
marked with one of the following:

(a) The vessel’s name;

(b) The vessel’s state license number; or

(c) The vessel’s registration number.

(5) The markings specified in paragraph (4)
shall be in characters at least four inches in
height and one-half inch in width in a
contrasting color visible above the water and
shall be maintained in legible condition.

(6) All setline or skate marker buoys
carried on board or used by a Canadian
vessel used for halibut fishing shall be

(a) Floating and visible on the surface of
the water; and

(b) Legibly marked with the identification
plate number of the vessel engaged in
commercial fishing from which that setline is
being operated.

(7) No person on board a vessel from which
setline gear was used to fish for any species
of fish anywhere in Area 2A during the 72-
hour period immediately before the opening
of a halibut fishing period shall catch or
possess halibut anywhere in those waters
during that halibut fishing period.

(8) No vessel from which setline gear was
used to fish for any species of fish anywhere
in Area 2A during the 72-hour period
immediately before the opening of a halibut
fishing period may be used to catch or
possess halibut anywhere in those waters
during that halibut fishing period.

(9) No person on board a vessel from which
setline gear was used to fish for any species
of fish anywhere in Areas 2B, 2C, 3A, 3B, 4A,
4B, 4C, 4D, or 4E during the 72-hour period
immediately before the opening of the
halibut fishing season shall catch or possess
halibut anywhere in those areas until the
vessel has removed all of its setline gear from
the water and has either:

(a) Made a landing and completely
offloaded its entire catch of other fish; or

(b) Submitted to a hold inspection by an
authorized officer.

(10) No vessel from which setline gear was
used to fish for any species of fish anywhere
in Areas 2B, 2C, 3A, 3B, 4A, 4B, 4C, 4D, or
4E during the 72-hour period immediately
before the opening of the halibut fishing

season may be used to catch or possess
halibut anywhere in those areas until the
vessel has removed all of its setline gear from
the water and has either:

(a) Made a landing and completely
offloaded its entire catch of other fish; or

(b) Submitted to a hold inspection by an
authorized officer.

19. Retention of Tagged Halibut

(1) Nothing contained in these Regulations
prohibits any vessel at any time from
retaining and landing a halibut that bears a
Commission tag at the time of capture, if the
halibut with the tag still attached is reported
at the time of landing and made available for
examination by a representative of the
Commission or by an authorized officer.

(2) After examination and removal of the
tag by a representative of the Commission or
an authorized officer, the halibut.

(a) May be retained for personal use; or

(b) May be sold if it complies with the
provisions of section 12, Size Limits.

20. Supervision of Unloading and Weighing

The unloading and weighing of halibut
may be subject to the supervision of
authorized officers to assure the fulfillment
of the provisions of these Regulations.

21. Fishing by United States Treaty Indian
Tribes

(1) Halibut fishing in subarea 2A-1 by
members of United States treaty Indian tribes
located in the State of Washington is
governed by these regulations and 50 CFR
300.64.

(2) Subarea 2A-1 includes all waters off
the coast of Washington that are north of
46°53'18" N. lat. and east of 125°44'00" W.
long., and all inland marine waters of
Washington.

(3) Commercial fishing for halibut by treaty
Indians is permitted only in subarea 2A-1
with hook-and-line gear from March 15
through November 15, or until 230,000
pounds (104.3 mt) is taken, whichever occurs
first.

(4) Ceremonial and subsistence fishing for
halibut by treaty Indians in subarea 2A-1 is
permitted with hook-and-line gear from
January 1 through December 31, and is
estimated to take 15,000 pounds (6.8 mt).

22. Sport Fishing for Halibut

(1) No person shall engage in sport fishing
for halibut using gear other than a single line
with no more than two hooks attached; or a
spear.

(2) In all waters off Alaska.

(a) The sport fishing season is from
February 1 to December 31;

(b) The daily bag limit is two halibut of any
size per day per person.

(3) In all waters off British Columbia.

(a) The sport fishing season is from
February 1 to December 31;

(b) The daily bag limit is two halibut of any
size per day per person.

(4) In all waters off California, Oregon, and
Washington.

(a) The total allowable catch of halibut
shall be limited to 166,530 Ib (75.5 mt) in
waters off Washington and 144,235 b (65.4
mt) in waters off Oregon and California;
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(b) The sport fishing subareas, subquotas,
fishing dates, and daily bag limits are as
follows, except as modified under the
inseason actions in Section 23. All sport
fishing in Area 2A (except for fish caught in
the North Washington coast area and landed
into Neah Bay) is managed on a “‘port of
landing” basis, whereby any halibut landed
into a port counts toward the quota for the
area in which that port is located, and the
regulations governing the area of landing
apply, regardless of the specific area of catch.

(i) In Puget Sound and the U.S. waters in
the Strait of Juan de Fuca, east of a line from
the lighthouse on Bonilla Point on Vancouver
Island, British Columbia (48°35'44" N. lat.,
124°43'00" W. long.) to the buoy adjacent to
Duntze Rock (48°24'55" N. lat., 124°44'50"
W. long.) to Tatoosh Island lighthouse
(48°23'30" N. lat., 124°44'00" W. long.) to
Cape Flattery (48°22'55"" N. lat., 124°43'42"
W. long.), there is no quota. This area is
managed by setting a season that is projected
to result in a catch of 46,628 Ib (21.2 mt).

(A) The fishing season is May 22 through
August 10, 5 days a week (Thursday through
Monday).

(B) The daily bag limit is one halibut of any
size per day per person.

(ii) In the area off the north Washington
coast, west of the line described in paragraph
(d)(2)(i) of this section and north of the
Queets River (47°31'42" N. lat.), the quota for
landings into ports in this area is 96,088 Ib
(43.6 mt). Landings into Neah Bay of halibut
caught in this area will be governed by this
paragraph.

(A) The fishing seasons are:

(1) Commencing May 1 and continuing 5
days a week (Tuesday through Saturday)
until 81,088 Ib (36.8 mt) are estimated to
have been taken and the season is closed by
the Commission, or until June 30, whichever
occurs first.

(2) Commencing July 1 and continuing 5
days a week (Tuesday through Saturday)
until the overall area quota of 96,088 Ib (43.6
mt) are estimated to have been taken and the
area is closed by the Commission, or until
September 30, whichever occurs first.

(B) The daily bag limit is one halibut of any
size per day per person.

(C) A portion of this area about 19 nm (35
km) southwest of Cape Flattery is closed to
sport fishing for halibut. The closed area is
within a rectangle defined by these four
corners: 48°18'00" N. lat., 125°11'00" W.
long.; 48°18'00" N. lat., 124°59'00" W. long.;
48°04'00"" N. lat., 125°11'00" W. long.; and,
48°04'00"" N. lat., 124°59'00" W. long.

(iii) In the area between the Queets River,
WA and Leadbetter Point, WA (46°38'10" N.
lat.), the quota for landings into ports in this
area is 20,483 Ib (9.3 mt).

(A) The fishing season commences on May
1 and continues every day until 19,483 Ib
(8.8 mt) are estimated to have been taken and
the season is closed by the Commission.
Immediately following this closure, the
season reopens in the area from the Queets
River south to 47°00'00" N. lat. and east of
124°40'00" W. long. for 7 days per week until
20,483 Ib (9.3 mt) are estimated to have been
taken and the area is closed by the
Commission, or until September 30,
whichever occurs first.

(B) The daily bag limit is one halibut of any
size per day per person.

(C) The northern offshore portion of this
area west of 124°40'00" W. long. and north
of 47°10'00" N. lat. is closed to sport fishing
for halibut.

(iv) In the area between Leadbetter Point,
WA and Cape Falcon, OR (45°46'00" N. lat.),
the quota for landings into ports in this area
is 6,215 Ib (2.8 mt).

(A) The fishing season commences on May
1, and continues every day through
September 30, or until 6,215 Ib (2.8 mt) are
estimated to have been taken and the area is
closed by the Commission, whichever occurs
first.

(B) The daily bag limit is one halibut with
a minimum overall size limit of 32 inches
(81.3 cm).

(v) In the area off Oregon between Cape
Falcon and the Siuslaw River at the Florence
north jetty (44°01'08" N. lat.), the quota for
landings into ports in this area is 127,504 Ib
(57.8 mt).

(A) The fishing seasons are:

(1) The first season is open on May 8, 9,
10, 15, 16, 17, 23 and 24. The projected catch
for this season is 86,703 Ib (39.3 mt). If
sufficient unharvested catch remains for an
additional days fishing, the season will
reopen. Dependent on the amount of
unharvested catch available, the season
reopening dates will be June 7, then June 6,
then June 14, and then June 13. If a decision
is made inseason by NMFS to allow fishing
on one or more of these additional dates,
notice of the opening will be announced on
the NMFS hotline (206) 526-6667 or (800)
662-9825. No halibut fishing will be allowed
on the additional dates unless the opening
date has been announced on the NMFS
hotline.

(2) The second season commences May 25
and continues every day through July 31, in
the area inside the 30-fathom (55 m) curve
nearest to the coastline as plotted on National
Ocean Service charts numbered 18520,
18580, and 18600, or until 8,925 Ib (4.1 mt)
or the subarea quota is estimated to have
been taken (except that any poundage
remaining unharvested after the earlier
season will be added to this season) and the
season is closed by the Commission,
whichever is earlier; and

(3) The third season is open on August 1,
2, and 9 or until the combined quotas for the
subareas described in paragraphs (v) and (vi)
of this section totaling 137,600 Ib (62.4 mt)
are estimated to have been taken and the area
is closed by the Commission, whichever is
earlier. If the harvest during these openings
does not achieve the 137,600 Ib (62.4 mt)
quota, and sufficient unharvested quota
remains for additional days fishing, the
season will reopen. Dependent on the
amount of unharvested catch available, the
season reopening dates will be August 23,
then August 22, then August 30, and then
August 29. If a decision is made inseason by
NMES to allow fishing on one or more of
these additional dates, notice of the opening
will be announced on the NMFS hotline
(206) 526-6667 or (800) 662—-9825. No
halibut fishing will be allowed on the
additional dates unless the opening date has
been announced on the NMFS hotline.

(B) The daily bag limit is two halibut, one
with a minimum overall size limit of 32
inches (81.3 cm) and the second with a
minimum overall size limit of 50 inches
(127.0 cm).

(vi) In the area off Oregon between the
Siuslaw River at the Florence north jetty and
the California border (42°0'00" N. lat.), the
quota for landings into ports in this area is
10,096 Ib (4.6 mt).

(A) The fishing seasons are:

(1) The first season opens May 8 and
continues 3 days a week (Thursday through
Saturday) until 8,077 Ib (3.7 mt) are
estimated to have been taken and the season
is closed by the Commission;

(2) The second season opens the day
following the closure of the season in
paragraph (vi)(A)(1) of this section, and
continuing every day through July 31, in the
area inside the 30-fathom (55 m) curve
nearest to the coastline as plotted on National
Ocean Service charts numbered 18520,
18580, and 18600, or until a total of 2,019 Ib
(0.9 mt) or the area quota is estimated to have
been taken (except that any poundage
remaining unharvested after the earlier
season will be added to this season) and the
season is closed by the Commission,
whichever is earlier; and

(3) The third season is open on August 1,
2, and 9 or until the combined quotas for the
subareas described in paragraphs (v) and (vi)
of this section totaling 137,600 Ib (62.4 mt)
are estimated to have been taken and the area
is closed by the Commission, whichever is
earlier. If the harvest during these openings
does not achieve the 137,600 Ib (62.4 mt)
guota, and sufficient unharvested quota
remains for additional days fishing, the
season will reopen. Dependent on the
amount of unharvested catch available, the
season reopening dates will be August 23,
then August 22, then August 30, and then
August 29. If a decision is made inseason by
NMEFS to allow fishing on one or more of
these additional dates, notice of the opening
will be announced on the NMFS hotline
(206) 526—6667 or (800) 662—9825. No
halibut fishing will be allowed on the
additional dates unless the opening date has
been announced on the NMFS hotline.

(B) The daily bag limit is two halibut, one
with a minimum overall size limit of 32
inches (81.3 cm) and the second with a
minimum overall size limit of 50 inches
(127.0 cm).

(vii) In the area off the California coast,
there is no quota. This area is managed on
a season that is projected to result in a catch
of less than 3,750 Ib (1.7 mt).

(A) The fishing season will commence on
May 1, and continue every day through
September 30.

(B) The daily bag limit is one halibut with
a minimum overall size limit of 32 inches
(81.3 cm).

(C) The Commission shall determine and
announce closing dates to the public for any
area in which the subquotas in this Section
are estimated to have been taken.

(D) When the Commission has determined
that a subquota under paragraph (4)(b) of this
section is estimated to have been taken, and
has announced a date on which the season
will close, no person shall sport fish for
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halibut in that area after that date for the rest
of the year, unless a reopening of that area
for sport halibut fishing is scheduled in
accordance with the Catch Sharing Plan for
Area 2A, or announced by the Commission.

(5) Any minimum overall size limit
promulgated under IPHC or NMFS
regulations shall be measured in a straight
line passing over the pectoral fin from the tip
of the lower jaw with the mouth closed, to
the extreme end of the middle of the tail.

(6) No person shall fillet, mutilate, or
otherwise disfigure a halibut in any manner
that prevents the determination of minimum
size or the number of fish caught, possessed,
or landed.

(7) The possession limit for halibut in the
waters off the coast of Alaska is two daily bag
limits.

(8) The possession limit for halibut in the
waters off the coast of British Columbia is
three halibut.

(9) The possession limit for halibut in the
waters off Washington, Oregon, and
California is the same as the daily bag limit.

(10) The possession limit for halibut on
land in Area 2A north of Cape Falcon, OR is
two daily bag limits.

(11) The possession limit for halibut on
land in Area 2A south of Cape Falcon, OR
is one daily bag limit.

(12) Any halibut brought aboard a vessel
and not immediately returned to the sea with
a minimum of injury will be included in the
daily bag limit of the person catching the
halibut.

(13) No person shall be in possession of
halibut on a vessel while fishing in a closed
area.

(14) No halibut caught by sport fishing
shall be offered for sale, sold, traded, or
bartered.

(15) No halibut caught in sport fishing
shall be possessed on board a vessel when
other fish or shellfish aboard the said vessel
are destined for commercial use, sale, trade,
or barter.

(16) The operator of a charter vessel shall
be liable for any violations of these
regulations committed by a passenger aboard
said vessel.

23. Flexible Inseason Management Provisions
in Area 2A

(1) The Regional Director, NMFS
Northwest Region, after consultation with the
Chairman of the Pacific Fishery Management
Council, the Commission Executive Director,
and the Fisheries Director(s) of the affected
state(s), is authorized to modify regulations
during the season after determining that such
action:

(A) Is necessary to allow allocation
objectives to be met; and

(B) Will not result in exceeding the catch
limit established preseason for each area.

(2) Flexible inseason management
provisions include, but are not limited to, the
following:

(A) Modification of sport fishing periods;

(B) Modification of sport fishing bag limits;

(C) Modification of sport fishing size
limits; and

(D) Modification of sport fishing days per
calendar week.

(3) Notice procedures.

(A) Actions taken under this section will
be published in the Federal Register.

(B) Actual notice of inseason management
actions will be provided by a telephone
hotline administered by the Northwest
Region, NMFS, at 206-526—6667 or 800-662—
9825 (May through September) and by U.S.
Coast Guard broadcasts. These broadcasts are
announced on Channel 16 VHF-FM and 2182
kHz at frequent intervals. The
announcements designate the channel or
frequency over which the notice to mariners
will be immediately broadcast. Since
provisions of these regulations may be
altered by inseason actions, sport fishers
should monitor either the telephone hotline
or U.S. Coast Guard broadcasts for current
information for the area in which they are
fishing.

(4) Effective dates.

(A) Any action issued under this section is
effective on the date specified in the
publication or at the time that the action is
filed for public inspection with the Office of
the Federal Register, whichever is later.

(B) If time allows, NMFS will invite public
comment prior to the effective date of any
inseason action filed with the Federal
Register. If the Regional Director determines,
for good cause, that an inseason action must
be filed without affording a prior opportunity
for public comment, public comments will be
received for a period of 15 days after the
action in the Federal Register.

(C) Any inseason action issued under this
section will remain in effect until the stated
expiration date or until rescinded, modified,
or superseded. However, no inseason action
has any effect beyond the end of the calendar
year in which it is issued.

(5) Availability of data. The Regional
Director will compile, in aggregate form, all
data and other information relevant to the
action being taken and will make them
available for public review during normal
office hours at the Northwest Regional Office,
NMFS, Fisheries Management Division, 7600
Sand Point Way NE, Seattle, WA.

24. Fishery Election in Area 2A

(1) A vessel that fishes in Area 2A may
participate in only one of the following three
fisheries in Area 2A:

(a) The recreational fishery under Section
22;

(b) The commercial directed fishery for
halibut during the fishing period(s)
established in Section 7; or

(c) The incidental catch fishery during the
salmon troll fishery as authorized in Section
7.

(2) No person shall fish for halibut in the
recreational fishery in Area 2A under Section
22 from a vessel that has been used during
the same calendar year for commercial
halibut fishing in Area 2A or that has been
issued a permit for the same calendar year for
the commercial halibut fishery in Area 2A.

(3) No person shall fish for halibut in the
directed halibut fishery in Area 2A during
the fishing periods established in Section 7
from a vessel that has been used during the
same calendar year for the incidental catch
fishery during the salmon troll fishery as
authorized in Section 7.

(4) No person shall fish for halibut in the
directed commercial halibut fishery in Area

2A from a vessel that, during the same
calendar year, has been used in the
recreational halibut fishery in Area 2A or that
is licensed for the recreational halibut fishery
in Area 2A.

(5) No person shall retain halibut in the
salmon troll fishery in Area 2A as authorized
under Section 7 taken on a vessel that, during
the same calendar year, has been used in the
recreational halibut fishery in Area 2A, or
that is licensed for the recreational halibut
fishery in Area 2A.

(6) No person shall retain halibut in the
salmon troll fishery in Area 2A as authorized
under Section 7 taken on a vessel that, during
the same calendar year, has been used in the
directed commercial fishery during the
fishing periods established in Section 7 for
Area 2A or that is licensed to participate in
the directed commercial fishery during the
fishing periods established in Section 7 in
Area 2A.

25. Previous Regulations Superseded

These regulations shall supersede all
previous regulations of the Commission, and
these regulations shall be effective each
succeeding year until superseded.

Classification
IPHC Regulations

Because approval by the Secretary of
State of the IPHC regulations is a foreign
affairs function, Jensen v. National
Marine Fisheries Service, 512 F.2d 1189
(9th Cir. 1975), 5 U.S.C. 553 of the
Administrative Procedure Act (APA)
does not apply to this notice of the
effectiveness and content of the IPHC
regulations. Because notice of proposed
rulemaking is not required, the
preparation of a regulatory flexibility
analysis is not required. Because prior
notice and an opportunity for public
comment are not required to be
provided for this rule by 5 U.S.C. §553,
or any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 8601 et seq.,
are not applicable.

Plan for Area 2A

The revisions to the Plan and
implementing regulations are not
significant and fall within the scope of
the 1995 Environmental Assessment/
Regulatory Impact Review prepared by
the PFMC for the long term Plan. The
Assistant General Counsel for
Legislation and Regulation has certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
action will not have a significant
economic impact on a substantial
number of small entities. As a result,
regulatory flexibility analysis was not
prepared. This action has been
determined to be not significant for
purposes of E.O. 12866.

Authority: 16 U.S.C. 773-773k.
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Dated: March 12, 1997.
Rolland A. Schmitten,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

[FR Doc. 97-6755 Filed 3-13-97; 3:16 pm]
BILLING CODE 3510-22-P



12768

Proposed Rules

Federal Register

Vol. 62, No. 52
Tuesday, March 18, 1997

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 96—NM-73-AD]
RIN 2120-AA64

Airworthiness Directives; de Havilland
Model DHC-8-100 and —300 Series
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to all de
Havilland Model DHC-8-100 and —300
series airplanes, that currently requires
an inspection to detect discrepancies
and damage of the low fuel pressure
switch adapter/snubber (located on each
engine fuel heater), and replacement, if
necessary. That AD also requires an
inspection to detect gaps or openings in
each nacelle and engine-mounted
firewall area, and in certain weather
seals in the nacelles; and correction of
discrepancies. The proposed AD would
require certain new modifications to the
nacelles that will minimize the passage
of flammable fluid through the zones of
the nacelle of each engine. The actions
specified by the proposed AD are
intended to prevent the spread of fire
through these zones in the event of an
explosion during flight, and consequent
structural damage to the airplane.
DATES: Comments must be received by
April 25, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
73-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Bombardier, Inc., Bombardier Regional
Aircraft Division, Garratt Boulevard,
Downsview, Ontario, Canada M3K 1Y5.
This information may be examined at
the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Richard Fiesel, Aerospace Engineer,
Airframe and Propulsion Branch, ANE—
171, FAA, New York Aircraft
Certification Office, Engine and
Propeller Directorate, 10 Fifth Street,
Third Floor, Valley Stream, New York
11581; telephone (516) 256—7504; fax
(516) 568-2716.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 96-NM-73-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.

96-NM-73-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

OnJuly 15, 1992, the FAA issued AD
92-13-11, amendment 39-8281 (57 FR
37872, August 21, 1992), applicable to
all de Havilland Model DHC-8-100 and
—300 series airplanes, which requires
repetitive inspections to detect
discrepancies of the low fuel pressure
switch adapter/snubber (located on each
engine fuel heater), and replacement of
discrepant parts. The installation of de
Havilland Modification 8/1208 is
provided as an optional terminating
action for these repetitive inspections.
AD 92-13-11 also requires an
inspection for gaps and openings that
could allow flammable fluids to pass
through the firewall areas of each engine
nacelle; an inspection of the presence
and condition of weather seals around
certain access panels to each nacelle;
and the application or reapplication of
sealant to discrepant areas. The
requirements of that AD are intended to
prevent an in-flight explosion and fire
within the zones of the nacelle.

Actions Since Issuance of Previous AD

Since the issuance of that AD, the
manufacturer has developed several
modifications that are intended to
correct discrepancies within the nacelle
so that an engine fire can be contained
within this area. These additional
modifications will further minimize the
spread of fire through these zones
which, if not contained, could cause
structural damage to the airplane.

Explanation of Relevant Service
Information

Bombardier, the manufacturer of this
airplane model, has issued 5 de
Havilland Dash 8 service bulletins
pertaining to modifications that are
intended to prevent the spread of fire
through the zones of the nacelle.

1. Service Bulletin S/B No. 8-54-12,
dated January 27, 1989, describes
procedures for modifying the firewalls
of the lower cowlings by installing new
angle-gasket assemblies; and applying
sealant to gaps and openings in this
area. This modification seals areas
where latch fittings penetrate the
firewalls of the lower cowlings; these
areas are potential paths for flammable
fluid to travel within the nacelle.

2. Service Bulletin S.B. 8-54-25,
Revision ‘A,’ dated July 29, 1994,
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describes procedures for conducting an
inspection of the upper access panels of
each nacelle for the presence and
condition of weather sealing, and
application or reapplication of sealant,
if necessary. It also describes procedures
for conducting an inspection of the
firewall areas of each nacelle for gaps
and openings at lap joints, between
bolts, and at carry-through fittings and
grommets; and the application of
sealant, if necessary. Furthermore, this
service bulletin describes procedures for
applying exterior labels on these access
panels so that maintenance personnel
will be notified of the requirement to
apply sealant whenever these panels are
re-installed.

3. Service Bulletin S.B. 8-54-30,
Revision ‘B,’ dated February 5, 1993,
describes procedures for modifying each
nacelle by replacing Camloc receptacles
made of silicon bronze with receptacles
of stainless steel. The replacement
receptacles are able to withstand higher
temperatures than those now being
used.

4. Service Bulletin S.B. 8-54-31,
dated March 8, 1994, describes
procedures for conducting another
inspection of the firewall areas of each
nacelle for gaps and openings after the
modification described in Service
Bulletin S.B. 8-54-30 has been
installed. This service bulletin also
describes procedures for applying
additional sealant to these areas.

5. Service Bulletin S.B. 8-71-19,
Revision ‘B,’ dated February 24, 1995,
describes procedures for replacing the
door seals of the cowlings with
improved seals.

Transport Canada Aviation classified
these service bulletins as mandatory and
issued Canadian airworthiness directive
CF-94-10R1, dated March 7, 1995, in
order to assure the continued
airworthiness of these airplanes in
Canada.

FAA's Conclusions

This airplane model is manufactured
in Canada and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
Transport Canada Aviation has kept the
FAA informed of the situation described
above. The FAA has examined the
findings of Transport Canada Aviation,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would
supersede AD 92-13-11. It would
continue to require the actions currently
required by that AD, and would add a
requirement that the following actions
be performed on each engine nacelle:

 Installation of new angle-gasket
assemblies on the firewalls of the lower
cowlings, and application of sealant to
gaps and openings in these areas;

« Inspection of the upper access
panels of each nacelle for the presence
and condition of weather sealing, and
application or reapplication of sealant,
if necessary;

* Inspection of the firewall areas for
gaps and openings at lap joints, between
bolts, and at carry-through fittings and
grommets; and the application of
sealant, if necessary;

« Modification of the nacelle by
replacing Camloc receptacles made of
silicon bronze with receptacles of
stainless steel;

» Application of additional sealant to
the firewall areas after the Camloc
receptacles have been replaced; and

* Replacement of the seals on the
cowling doors with improved seals.

These actions would be required to be
accomplished in accordance with the
applicable service bulletins described
previously.

Cost Impact

There are approximately 100 de
Havilland Model DHC-8-100 and -300
series airplanes of U.S. registry that
would be affected by this proposed AD.

Each inspection of the low fuel
pressure switch adapter/snubber that is
currently required by AD 92-13-11
takes approximately 4 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of this
currently required inspection on U.S.
operators is estimated to be $24,000, or
$240 per airplane, per inspection.

The inspection for gaps or openings in
each nacelle, engine-mounted firewall
area, and certain nacelle weather seals
that is currently required by AD 92—-13—
11 takes approximately 12 work hours
per airplane to accomplish, at an
average labor rate of $60 per work hour.
Based on these figures, the cost impact
of this currently required inspection on
U.S. operators is estimated to be
$72,000, or $720 per airplane.

The installation of new angle-gasket
assemblies that is proposed in this new

AD would take approximately 2 work
hours per airplane to accomplish, at an
average labor rate of $60 per work hour.
Required parts would be provided by
the manufacturer at no cost to operators.
Based on these figures, the cost impact
of this proposed action on U.S.
operators is estimated to be $12,000, or
$120 per airplane.

The inspection of the upper access
panels and firewalls of both nacelles,
and the application of labels, that is
proposed in this new AD would take
approximately 7 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $43 per airplane. Based
on these figures, the cost impact of these
proposed actions on U.S. operators is
estimated to be $46,300, or $463 per
airplane.

The replacement of the Camloc
receptacles with improved receptacles
that is proposed in this new AD would
take approximately 8 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would cost
approximately $15 per airplane. Based
on these figures, the cost impact of this
proposed action on U.S. operators is
estimated to be $49,500, or $495 per
airplane.

The inspection and application of
additional sealant to the firewalls of the
nacelles that is proposed in this new AD
would take approximately 4 work hours
per airplane to accomplish, at an
average labor rate of $60 per work hour.
The cost of required parts is estimated
to be minimal. Based on these figures,
the cost impact of these proposed
actions on U.S. operators is estimated to
be $24,000, or $240 per airplane.

The replacement of the seals on the
cowling doors that is proposed in this
new AD would take approximately 4
work hours per airplane to accomplish,
at an average labor rate of $60 per work
hour. Required parts would be provided
at no cost to operators or would cost
$1,270, depending on the kit required.
Based on these figures, the cost impact
on U.S. operators of this proposed
action is estimated to be between
$24,000 and $151,000, or between $240
and $1,510 per airplane, depending on
the Kit required.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the current or proposed requirements of
this AD action, and that no operator
would accomplish those actions in the
future if this AD were not adopted.
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Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-8281 (57 FR
37872, August 21, 1992), and by adding
a new airworthiness directive (AD), to
read as follows:

De Havilland, Inc.: Docket 96—NM-73-AD.
Supersedes AD 92-13-11, Amendment
39-8281.

Applicability: All Model DHC-8-100 and-
300 series airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,

altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (h) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent the spread of fire through the
zones of each nacelle, in the event of an
explosion during flight, and consequent
structural damage to the airplane, accomplish
the following:

Note 2: The requirements of paragraphs (a)
and (b) of this AD are restatements of the
same paragraphs that appeared in AD 92—-13—
11, amendment 39-8281. These paragraphs
require no additional action by operators
who have already completed the specified
actions.

(a) For airplanes having serial numbers 3
through 248, inclusive, on which
Modification No. 8/1208 has not yet been
accomplished, accomplish the following:

(1) Within 30 days after September 8, 1992
(the effective date of AD 92-13-11,
amendment 39-8281), remove and inspect
the low fuel pressure switch adapter/snubber
located on each engine fuel heater for damage
to threads, indication of over-torque, and for
proper seating, in accordance with the
accomplishment instructions of de Havilland
Alert Service Bulletin A8-73-14, Revision B,
dated April 24, 1992. If the adapter/snubber
is damaged or if evidence of over-torque is
present, prior to further flight, replace the
adapter/snubber with a serviceable part, in
accordance with that service bulletin.

(2) Thereafter, at any time in which the low
fuel pressure switch adapter/snubber
assembly is removed, accomplish the
inspection of the assembly as described in
paragraph (a)(1) of this AD.

(3) Installation of Modification 8/1208, in
accordance with de Havilland Service
Bulletin 8-28-15, Revision A, dated April 17,
1992, constitutes terminating action for the
inspections required by paragraphs (a)(1) and
(a)(2) of this AD.

(b) For all Model DHC-8-100 and —300
series airplanes: Within 30 days after
September 8, 1992 (the effective date of AD
92-13-11, amendment 39-8281), accomplish
the procedures specified in paragraphs (b)(1)
and (b)(2) of this AD.

(1) Inspect the nacelle vertical firewall
section, firewall extension, and engine
mounted firewall (reference: Maintenance
Manual section 71-30-00) for gaps and
openings that could permit flammable fluid
to pass through. Gaps and openings may be
found at lap joints, between bolts, and at
carry-through fittings and grommets. If gaps
are found, prior to further flight, seal the gaps
using PR812, Pro-Seal 700, or other approved
firewall sealants (reference: Maintenance
Manual section 20-21-20). Allow the sealant
to cure for at least 4 hours prior to further
flight.

(2) Inspect access panels 419AT and
429AT as specified in DHC-8 Maintenance

Manual [section 40-10, pages 12 and 14]
(reference: Illustrated Parts Catalog 54-30—
00, Figure 5, Items 410 and 420) for the
presence and condition of the weather seal in
the gap between the panels and the adjacent
structure. If the gap is not sealed, prior to
further flight, seal the panels using PR1422,
PR1435, or other sealant specified in the
DHC-8 Maintenance Manual, section 20-21—
16. A release agent, applied prior to sealing,
also may be used as specified in DHC-8
Maintenance Manual, section 20-21-19.
Allow the sealant or release agent to cure for
at least 4 hours, prior to further flight.

(c) For airplanes having serial numbers 3
through 137, inclusive, on which
Modification No. 8/1126 has not been
installed: Within 1 year after the effective
date of this AD, seal the firewall of the lower
cowling of each engine by installing angle-
gasket assemblies and applying sealant, in
accordance with de Havilland Service
Bulletin S/B No. 8-54-12, dated January 27,
1989.

(d) For airplanes having serial numbers 003
through 331, inclusive, on which
Modification No. 8/1885 has not been
installed: Within 1 year after the effective
date of this AD, accomplish the procedures
specified in paragraphs (d)(1), (d)(2), and
(d)(3) of this AD in accordance with de
Havilland Service Bulletin S.B. 8-54-25,
Revision ‘A, dated July 29, 1994.

(1) Inspect the vertical firewall section,
firewall extension, and engine-mounted
firewall of the upper structure of each
nacelle, including the lap joints between
bolts and at carry-through fittings and
grommets, to detect gaps and openings
through which flammable fluid could pass,
in accordance with the service bulletin. If
any gap or opening is detected, prior to
further flight, seal the gap or opening, in
accordance with the service bulletin.

(2) Inspect the upper access panels of each
nacelle to detect the presence and condition
of sealant in any gap between each panel and
its adjacent structure, in accordance with the
service bulletin. If there is no sealant or the
sealant is discrepant, prior to further flight,
apply or replace sealant, as applicable, in
accordance with the service bulletin.

(3) Apply exterior labels and protective
coatings to each access panel of the left and
right nacelle in accordance with the service
bulletin.

(e) For airplanes having serial numbers 003
through 332, inclusive, on which
Modification No. 8/1887 has not been
installed: Within 1 year after the effective
date of this AD, replace the Camloc
receptacles in each nacelle with stainless
steel receptacles, and apply additional
sealant to the firewall of each nacelle, in
accordance with de Havilland Service
Bulletin S.B. 8-54-30, Revision ‘B,’ dated
February 5, 1993.

(f) For airplanes having serial numbers 003
through 357, inclusive, on which
Modification No. 8/1996 has not been
installed: Within 1 year after the effective
date of this AD, inspect the forward and
rearward faces of the firewall, firewall
extension, and engine mounted firewall of
the lower structure of each nacelle for any
gap or opening at lap joints, between bolts,
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and at carry-through fittings and grommets
through which flammable fluid could pass,
in accordance with de Havilland Service
Bulletin S.B. 8-54-31, dated March 8, 1994.
If any gap or opening is detected, prior to
further flight, apply sealant in accordance
with the service bulletin.

(9) For airplanes having serial numbers 003
through 369, inclusive, on which
Modification No. 8/2001 has not been
installed: Within 1 year after the effective
date of this AD, replace the existing seals on
the cowling doors of each nacelle with
improved seals, in accordance with de
Havilland Service Bulletin S.B. 8-71-19,
Revision ‘B,” dated February 24, 1995.

(h) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the New York Aircraft
Certification Office (ACO), FAA, Engine and
Propeller Directorate. Operators shall submit
their requests through an appropriate FAA
Principal Maintenance Inspector, who may
add comments and then send it to the
Manager, New York ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the New York ACO.

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on March
11, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-6718 Filed 3—17-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 95—CE-53-AD]
RIN 2120-AA64

Airworthiness Directives; Jetstream
Aircraft Limited HP137 Mk1, Jetstream
Series 200, and Jetstream Model 3101
Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
supersede Airworthiness Directive (AD)
82-20-04 R1, which currently requires
repetitively inspecting the main landing
gear (MLG) hinge fitting, support angles,
and attachment bolts on British
Aerospace (currently known as
Jetstream Aircraft Limited (JAL)) HP137
Mk1 and Jetstream series 200 airplanes,
and repairing or replacing any part that
is cracked beyond certain limits. The
Federal Aviation Administration’s

policy on aging commuter-class aircraft
is to eliminate or, in certain instances,
reduce the number of certain repetitive
short-interval inspections when
improved parts or modifications are
available. The proposed action would
require installing improved design MLG
fittings, as terminating action for the
repetitive inspections that are currently
required by AD 82-20-04 R1, and
would incorporate the Jetstream Model
3101 airplanes into the Applicability of
the AD. The actions specified in the
proposed AD are intended to prevent
structural failure of the MLG caused by
fatigue cracking, which could result in
loss of control of the airplane during
landing operations.
DATES: Comments must be received on
or before June 6, 1997.
ADDRESSES: Submit comments in
triplicate to the FAA, Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 95—CE-53—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Jetstream Aircraft Limited, Prestwick
International Airport, Ayrshire, KA9
2RW, Scotland; telephone (44—-292)
79888; facsimile (44-292) 79703; or
Jetstream Aircraft Inc., Librarian, P.O.
Box 16029, Dulles International Airport,
Washington, D.C. 20041-6029;
telephone (703) 406-1161; facsimile
(703) 406-1469. This information also
may be examined at the Rules Docket at
the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Tom Rodriguez, Program Manager,
Brussels Aircraft Certification Division,
FAA, Europe, Africa, and Middle East
Office, c/o American Embassy, B-1000
Brussels, Belgium; telephone (32 2)
508.2715; facsimile (32 2) 230.6899; or
Mr. S.M. Nagarajan, Project Officer,
Small Airplane Directorate, Aircraft
Certification Service, FAA, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426—6932;
facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified

above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket No. 95-CE-53—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 95—-CE-53-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The FAA has determined that reliance
on critical repetitive inspections on
aging commuter-class airplanes carries
an unnecessary safety risk when a
design change exists that could
eliminate or, in certain instances,
reduce the number of those critical
inspections. In determining what
inspections are critical, the FAA
considers (1) the safety consequences if
the known problem is not detected
during the inspection; (2) the
probability of the problem not being
detected during the inspection; (3)
whether the inspection area is difficult
to access; and (4) the possibility of
damage to an adjacent structure as a
result of the problem.

These factors have led the FAA to
establish an aging commuter-class
aircraft policy that requires
incorporating a known design change
when it could replace a critical
repetitive inspection. With this policy
in mind, the FAA conducted a review
of existing AD’s that apply to JAL
HP137 Mk1, Jetstream series 200, and
Jetstream Models 3101 airplanes.
Assisting the FAA in this review were
(1) Jetstream Aircraft Limited (JAL); (2)
the Regional Airlines Association
(RAA); (3) the Civil Aviation Authority



12772

Federal Register / Vol. 62, No. 52 / Tuesday, March 18, 1997 / Proposed Rules

(CAA) for the United Kingdom; and (4)
several operators of the affected
airplanes.

From this review, the FAA identified
AD 82-20-04 R1, Amendment 39-4586,
as one to which the FAA's aging aircraft
policy applies, and which should be
superseded with a new AD that would
require a modification that would
eliminate the need for short-interval and
critical repetitive inspections. AD 82—
20-04 R1 currently requires repetitively
inspecting the main landing gear (MLG)
hinge fitting, support angles, and
attachment bolts on British Aerospace
(currently known as JAL) HP137 Mk1
and Jetstream series 200 airplanes, and
repairing or replacing any part that is
cracked beyond certain limits.

Relevant Service Information

The following service information is
relevant to this subject:

—British Aerospace Jetstream
Mandatory Service Bulletin (MSB)
No. 7/5, which includes procedures
for inspecting the left main landing
gear hinge attachment nuts to the
auxiliary and aft spars for signs of
relevant movement between the nuts
and hinge fitting on HP137 Mk1 and
Jetstream series 200 airplanes. This
MSB incorporates the following
effective pages:

Pages R?g\'lséf)n Date
2and 4 ... Original March 31, 1982.
Issue.
land3 ... Revision 1 .. | May 23, 1988.

—British Aerospace MSB No. 7/8,
which includes procedures for
inspecting the MLG hinge fitting for
cracks, and repairing cracked hinge
fittings on HP137 Mk1 and Jetstream
series 200 airplanes. This MSB
incorporates the following effective
pages:

Revision
Pages level Date
2,5,6,7, Revision 2 .. | January 6,
and 8. 1983.
1,3,and 4 Revision 3 .. | May 23, 1988.

—lJetstream Alert Service Bulletin (ASB)
32-A-JA 850127, which includes
procedures for inspecting the MLG
hinge fitting and support angle for
cracks on Jetstream Model 3101
airplanes. This ASB incorporates the
following effective pages:

Pages R?é/\llsellon Date
5 through 14 | Original April 17, 1985.
Issue.

Pages ng\'lse'?n Date
1 through 4 | Revision 2 .. | November 11,
1994.

—lJetstream Service Bulletin (SB) 57-IM
5218, which includes procedures for
installing improved design MLG
fittings, part number (P/N) 1379133B1
and 1379133B2 (Modification 5218)
on HP137 MK1, Jetstream series 200,
and certain Jetstream Model 3101
airplanes. This SB incorporates the
following effective pages:

Revision
Pages level Date
3,5,6,7,8, | Revision 1 .. | September 29,
9, 11, 12, 1987.
17, 18,
19, 21,
22, 23,
24, 27,
28, 29,
30, and
31.
25 and 26 ... | Revision 2 .. | August 24,
1988.
10 and 20 ... | Revision 3 .. | January 29,
1990.
1, 2, 4,13, Revision 4 .. | October 31,
14, 15, 1990.
and 16.

The FAA’s Determination

Based on its aging commuter-class
aircraft policy and after reviewing all
available information, including the
referenced service information, the FAA
has determined that AD action should
be taken to (1) require the incorporation
of Modification 5218 on the affected
airplanes, as terminating action for the
repetitive short-interval inspections
required by AD 82-20-04 R1; and (2)
prevent structural failure of the MLG
caused by fatigue cracking, which could
result in loss of control of the airplane
during landing operations.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other JAL HP137 MK1,
Jetstream series 200, and Jetstream
Model 3101 airplanes of the same type
design, the FAA is proposing to
supersede AD 82-20-04 R1 with a new
AD. The proposed AD would (1) retain
the requirement of repetitively
inspecting the MLG hinge fitting,
support angles, and attachment bolts,
and repairing or replacing any part that
is cracked; (2) incorporate the Jetstream
Model 3101 airplanes into the
Applicability of the AD; and (3) require
the installation of improved design MLG
fittings, part number (P/N) 1379133B1

and 1379133B2 (Modification 5218), as
terminating action for the repetitive
inspections. Accomplishment of the
proposed actions would be in
accordance with the service bulletins
referenced previously.

Differences Between the Proposed AD,
CAA for the United Kingdom AD, and
Existing AD 82-20-04 R1

AD 82-20-04 R1 allows continued
flight if cracks are found in the MLG
hinge fitting support angles that
propagate no further than the tooling
holes. The applicable service bulletin
specifies replacement of the support
angles only if cracks are found
exceeding this limit, as does CAA AD
015-05-85. The proposed AD, if
adopted, would not allow continued
flight if any crack is found. FAA policy
is to disallow airplane operation when
known cracks exist in primary structure,
unless the ability to sustain ultimate
load with these cracks is proven. The
main landing gear is considered primary
structure, and the FAA has not received
any analysis to prove that ultimate load
can be sustained with cracks in this
area.

Cost Impact

The FAA estimates that 71 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 271 workhours
(inspections: 61 workhours; installation:
210 workhours) per airplane to
accomplish the proposed actions, and
that the average labor rate is
approximately $60 an hour. Parts to
accomplish the proposed AD are
provided by the manufacturer at no cost
to the owners/operators of the affected
airplanes. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be
$1,154,460 or $16,260 per airplane. This
figure only takes into account the cost
of the initial inspections and inspection-
terminating modification and does not
take into account the cost of repetitive
inspections. The FAA has no way of
determining the number of repetitive
inspections each HP137 MK1, Jetstream
series 200, and Jetstream Model 3101
airplane owner/operator would incur.

This figure is also based on the
presumption that no affected airplane
operator has accomplished the proposed
installation. This action would
eliminate the repetitive inspections
required by AD 82—-20-04 R1. The FAA
has no way of determining the operation
levels of each individual owner/
operator of the affected airplanes, and
subsequently cannot determine the
repetitive inspection costs that would be
eliminated by the proposed action. The
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FAA estimates these costs to be
substantial over the long term.

In addition, JAL has informed the
FAA that parts have been distributed to
owners/operators that would equip
approximately 39 of the affected
airplanes. Presuming that each set of
parts has been installed on an affected
airplane, the cost impact of the
proposed modification upon the public
would be reduced $634,140 from
$1,154,460 to $520,320.

Regulatory Flexibility Determination
and Analysis

The Regulatory Flexibility Act of 1980
(RFA) was enacted by Congress to
ensure that small entities are not
unnecessarily or disproportionally
burdened by government regulations.
The RFA requires government agencies
to determine whether rules would have
a “‘significant economic impact on a
substantial number of small entities,”
and, in cases where they would,
conduct a Regulatory Flexibility
Analysis in which alternatives to the
rule are considered. FAA Order
2100.14A, Regulatory Flexibility Criteria
and Guidance, outlines FAA procedures
and criteria for complying with the
RFA. Small entities are defined as small
businesses and small not-for-profit
organizations that are independently
owned and operated or airports
operated by small governmental
jurisdictions. A ‘“‘substantial number” is
defined as a number that is not less than
11 and that is more than one-third of the
small entities subject to a proposed rule,
or any number of small entities judged
to be substantial by the rulemaking
official. A “significant economic
impact” is defined by an annualized net
compliance cost, adjusted for inflation,
which is greater than a threshold cost
level for defined entity types.

FAA Order 2100.14A, Regulatory
Flexibility Criteria and Guidance,
defines a small entity as ‘‘a small
business or small not-for-profit
organization which is independently-
owned and operated and has no more
than a specified number of employees or
aircraft.” For operators of aircraft for
hire (those entities that are affected by
14 CFR parts 121, 127, and 135), the size
threshold specified in FAA Order
2100.14A is nine aircraft.

There are only nine different
operators of JAL HP137 MKk1, Jetstream
series 200, and Jetstream Model 3101
airplanes. Of these nine, only four
operate less than nine airplanes.
Because four is a number that is less
than 11 and the rulemaking official has
not determined this number to be
substantial, the proposed AD would not

significantly affect a number of small
entities.

A copy of the full Cost Analysis and
Regulatory Flexibility Determination for
the proposed action may be examined at
the FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 95-CE-53—-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) Is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Airworthiness Directive (AD)

82-20-04 R1, Amendment 39-4468, and
adding a new AD to read as follows:

Jetstream Aircraft Limited: Docket No. 95—
CE-53-AD. Supersedes 82-20-04 R1,
Amendment 39-4468.

Applicability: The following model and
serial number airplanes, certificated in any
category, that do not have improved design
MLG fittings, part number (P/N) 1379133B1
and 1379133B2 (Modification 5218),
installed in accordance with Jetstream
Service Bulletin (SB) 57-JM 5218:

Model Serial Nos.

HP137 Mk1
Jetstream Series 200
Jetstream 3101

All serial numbers.
All serial numbers.
601 through 695.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (f) of this AD. The
request should include an assessment of the
effect of the modification, alteration, or repair
on the unsafe condition addressed by this
AD; and, if the unsafe condition has not been
eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated after
the effective date of this AD, unless already
accomplished.

To prevent structural failure of the MLG
caused by fatigue cracking, which could
result in loss of control of the airplane during
landing operations, accomplish the
following:

Note 2: The compliance times of this AD
are presented in landings. If the total number
of airplane landings is not kept or is
unknown, hours time-in-service (TIS) may be
used by multiplying the total number of
airplane hours TIS by 0.75.

(a) For the HP137 MK1 and Jetstream series
200 airplanes, within the next 50 landings
after the effective date of this AD or within
200 landings after the last inspection
required by AD 82-20-04 R1 (superseded by
this AD), whichever occurs first, and
thereafter at intervals not to exceed 200
landings, accomplish the following in
accordance with British Aerospace
Mandatory Service Bulletin (MSB) No. 7/5,
which incorporates the following pages:

Pages R?g\'lséfm Date
2and 4 ....... Original March 31, 1982.
Issue.
land3 ... Revision 1 .. | May 23, 1988.

(1) Inspect the MLG hinge attachment nuts
to auxiliary and aft spars on both the left and
right MLG for signs of fuel leakage or signs
of relative movement between the nuts and
hinge fitting.
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(2) If any signs of fuel leakage or relative
movement between the nuts and hinge fitting
are found, prior to further flight, resecure the
MLG hinge fitting to auxiliary spar in
accordance with actions 3.8 through 3.15 of
British Aerospace MSB No. 7/5.

(b) Upon accumulating 4,000 landings or
within the next 50 landings after the effective
date of this AD, whichever occurs later, and
thereafter at intervals not to exceed 400
landings, inspect the MLG hinge support
angles for cracks in accordance with the
following, as applicable:

(1) For the HP137 Mk1 and Jetstream series
200 airplanes: British Aerospace MSB 7/8,
which incorporates the following effective
pages:

Pages R(leg/\i/sei:)n Date
2,5,6,7, Revision 2 .. | January 6,
and 8. 1983.
1,3,and 4 Revision 3 .. | May 23, 1988.

(2) For the Jetstream Model 3101 airplanes:
Jetstream Alert Service Bulletin (ASB) 32—-A—
JA 850127, which incorporates the following
effective pages:

Pages R?g\'lséfm Date
5 through 14 | Original April 17, 1985.
Issue.
1 through 4 | Revision 2 .. | November 11,
1994.

(c) Install improved design MLG fittings,
part number (P/N) 1379133B1 and
1379133B2 (Modification 5218). Perform this
installation at the compliance time
(presented in paragraphs (c)(1) and (c)(2) of
this AD) which occurs first. Accomplish this
installation in accordance with Jetstream
Service Bulletin (SB) 57-IJM 5218, which
incorporates the following effective pages:

Revision
Pages level Date
3,5,6,7,8, | Revision 1 .. | September 29,
9, 11, 12, 1987.
17, 18,
19, 21,
22, 23,
24, 27,
28, 29,
30, and
31.
25 and 26 ... | Revision 2 .. | August 24,
1988.
10 and 20 ... | Revision 3 .. | January 29,
1990.
1, 2, 4, 13, Revision 4 .. | October 31,
14, 15, 1990.
and 16.

(1) Prior to further flight after finding any
crack during an inspection required by
paragraph (b) of this AD; or

(2) Upon accumulating 20,000 landings or
within the next 50 landings after the effective
date of this AD (whichever occurs later).

(d) Incorporating Modification 5218 as
required by paragraph (c) of this AD

terminates the repetitive inspection
requirement of this AD (paragraphs (a) and
(b) of this AD).

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(f) An alternative method of compliance or
adjustment of the initial or repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Brussels Aircraft Certification
Division, Europe, Africa, Middle East office,
FAA, c/o American Embassy, 1000 Brussels,
Belgium. The request should be forwarded
through an appropriate FAA Maintenance
Inspector, who may add comments and then
send it to the Manager, Brussels Aircraft
Certification Division. Alternative methods of
compliance approved in accordance with AD
82-20-04 R1 (superseded by this action) are
not considered approved as alternative
methods of compliance with this AD.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Brussels Aircraft
Certification Division.

(9) All persons affected by this directive
may obtain copies of the document referred
to herein upon request to Jetstream Aircraft
Limited, Manager Product Support,
Prestwick Airport, Ayrshire, KA9 2RW
Scotland; or Jetstream Aircraft Inc., Librarian,
P.O. Box 16029, Dulles International Airport,
Washington, DC; or may examine this
document at the FAA, Central Region, Office
of the Assistant Chief Counsel, Room 1558,
601 E. 12th Street, Kansas City, Missouri
64106.

(h) This amendment supersedes AD 82—
20-04 R1, Amendment 39-4468.

Issued in Kansas City, Missouri, on March
10, 1997.

Michael Gallagher,

Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-6716 Filed 3—17-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 97-ANE-03]

RIN 2120-AA64

Airworthiness Directives; AlliedSignal

Inc. TSCP700-4B and -5 Auxiliary
Power Units

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
supersedure of an existing airworthiness
directive (AD), applicable to
AlliedSignal Inc. (formerly AirResearch
and Garrett) TSCP700-4B and -5 Series
Auxiliary Power Units, that currently

requires restretching the first stage low
pressure compressor (LPC) tie rods, or
replacing affected disks at or before
8,000 cycles since new (CSN). This
action would eliminate the option of
restretching the tie rods, and would
require removing from service affected
disks, replacing them with serviceable
parts, and establishing a life limit of
8,000 CSN for affected disks. This
proposal is prompted by a report of a
first stage LPC disk rim separation due
to low cycle fatigue on an APU that had
its tie rods restretched in accordance
with the current AD. The actions
specified by the proposed AD are
intended to prevent first stage LPC disk
rim separation due to low cycle fatigue,
which could result in an uncontained
APU failure and damage to the aircraft.
DATES: Comments must be received by
May 19, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), New England
Region, Office of the Assistant Chief
Counsel, Attention: Rules Docket No.
97-ANE-03, 12 New England Executive
Park, Burlington, MA 01803-5299.
Comments may also be sent via the
Internet using the following address: “‘9-
ad-engineprop@faa.dot.gov”’. Comments
sent via the Internet must contain the
docket number in the subject line.
Comments may be inspected at this
location between 8:00 a.m. and 4:30
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
AlliedSignal Aerospace, Attn: Data
Distribution, M/S 64-3/2101-201, P.O.
Box 29003, Phoenix, AZ 85038-9003;
telephone (602) 365-2493, fax (602)
365-5577. This information may be
examined at the FAA, New England
Region, Office of the Assistant Chief
Counsel, 12 New England Executive
Park, Burlington, MA.

FOR FURTHER INFORMATION CONTACT:
Robert Baitoo, Aerospace Engineer, Los
Angeles Aircraft Certification Office,
FAA, Transport Airplane Directorate,
3960 Paramount Blvd., Lakewood, CA
90712-4137; telephone (310) 627-5245;
fax (310) 627-5210.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
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the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 97—ANE-03.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, New England Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 97-ANE-03, 12 New
England Executive Park, Burlington, MA
01803-5299.

Discussion

On October 31, 1988, the Federal
Aviation Administration (FAA) issued
airworthiness directive AD 88-24-07,
Amendment 39-6062 (53 FR 46439,
November 17, 1988), applicable to
AlliedSignal Inc. (formerly AirResearch
and Garrett) TSCP700-4B and -5 series
auxiliary power units (APUs), to require
restretching the tie rods, or replacing
affected disks at or before 8,000 cycles
since new (CSN). That action was
prompted by reports of compressor tie
rod separation in the event of disk rim
separation. That condition, if not
corrected, could result in compressor tie
rod separation in the event of disk rim
separation, which could result in an
uncontained APU failure and damage to
the aircraft.

Since the issuance of that AD, the
FAA has received a report that a first
stage LPC disk, installed on an APU
with restretched tie rods in accordance
with AD 88-24-07, experienced an
uncontained disk rim separation at
9,408 CSN and caused aircraft damage.
The FAA has therefore determined that
it is necessary to eliminate the tie rod
restretching option and institute the life
limit of 8,000 CSN for all affected disks.

The FAA has reviewed and approved
the technical contents of AlliedSignal
Service Bulletin (SB) No. TSCP700-49—
7266, dated June 16, 1996, that
describes procedures for calculating
when to remove from service affected
disks, and describes procedures for
removing from service affected disks,
and replacing them with serviceable
parts.

Since an unsafe condition has been
identified that is likely to exist or
develop on other products of this same
type design, the proposed AD would
supersede AD 88-24—07 to eliminate the
option of restretching the tie rods, and
require removing from service affected
disks in accordance with a schedule
derived from calculations in the SB,
replacing affected disks with serviceable
parts, and establishing a life limit of
8,000 CSN for affected disks.

The FAA estimates that 100 APUs
installed on aircraft of U.S. registry
would be affected by this proposed AD,
that it would take no additional work
hours per APU to accomplish the
proposed actions if the actions are
accomplished during APU overhaul, 8
work hours to accomplish the proposed
actions if the actions are not
accomplished during APU overhaul,
and that the average labor rate is $60 per
work hour. Based on these figures, and
that the work would not be performed
during overhaul, the total cost impact of
the proposed AD on U.S. operators is
estimated to be $48,000.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
removing amendment 39-6062 (53 FR
46439, November 17, 1988) and by
adding a new airworthiness directive to
read as follows:

AlliedSignal Inc.: Docket No. 97-ANE-03.
Supersedes AD 88-24-07, Amendment
39-6062.

Applicability: AlliedSignal Inc. (formerly
AirResearch and Garrett) TSCP700-4B and
-5 auxiliary power units (APUs), with first
stage low pressure compressor (LPC) disks,
Part Number (P/N) 3606429-1, installed on
but not limited to Airbus A300 series, and
McDonnell Douglas DC-10 and KC-10
(military) series aircraft.

Note 1: This airworthiness directive (AD)
applies to each APU identified in the
preceding applicability provision, regardless
of whether it has been modified, altered, or
repaired in the area subject to the
requirements of this AD. For APUs that have
been modified, altered, or repaired so that the
performance of the requirements of this AD
is affected, the owner/operator must request
approval for an alternative method of
compliance in accordance with paragraph (e)
of this AD. The request should include an
assessment of the effect of the modification,
alteration, or repair on the unsafe condition
addressed by this AD; and, if the unsafe
condition has not been eliminated, the
request should include specific proposed
actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent first stage LPC disk rim
separation due to low cycle fatigue, which
could result in an uncontained APU failure
and damage to the aircraft, accomplish the
following:

(a) Remove from service first stage LPC
disks, P/N 3606429-1, in accordance with
the schedule derived from calculations in
paragraph C.(3) of AlliedSignal Service
Bulletin (SB) No. TSCP700-49-7266, dated
June 16, 1996, and the removal procedures
described in the Accomplishment
Instructions of that SB, and replace with
serviceable parts.

(b) Except as provided in paragraph (a),
this AD establishes a life limit of 8,000 cycles
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since new (CSN) for first stage LPC disks, P/
N 3606429-1.

(c) The definition of a disk cycle may be
found in the applicable AlliedSignal Inc.
APU Component Maintenance Manual.

(d) Except as provided in paragraph (e) of
this AD, no alternative replacement times
may be approved for first stage LPC disks, P/
N 3606429-1.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Los
Angeles Aircraft Certification Office. The
request should be forwarded through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Los Angeles Aircraft
Certification Office.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this airworthiness directive,
if any, may be obtained from the Los Angeles
Aircraft Certification Office.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the aircraft to
a location where the requirements of this AD
can be accomplished.

Issued in Burlington, Massachusetts, on
February 25, 1997.

James C. Jones,

Acting Manager, Engine and Propeller
Directorate, Aircraft Certification Service.

[FR Doc. 97-6745 Filed 3—17-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 914

[SPATS No. IN-138-FOR; Amendment No.
95-3 1]

Indiana Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; correction.

SUMMARY: OSM is correcting errors in
the SUPPLEMENTARY INFORMATION section,
under Il. Description of the Proposed
Amendment, for a proposed rule
announcing receipt of a proposed
amendment to the Indiana regulatory
program that was published on
Tuesday, February 18, 1997 (62 FR
7192).

FOR FURTHER INFORMATION CONTACT:
Charles F. McDaniel, Acting Director,
Indianapolis Field Office, Telephone:
(317) 226-6700.

SUPPLEMENTARY INFORMATION:

11. Description of the Proposed
Amendment

On page 7192 of the February 18,
1997, Federal Register, the following
corrections are made:

1. In the second column, under 2. 310
IAC 12-3-131 Small Operator
Assistance; Eligibility for Assistance,
beginning in the fourth line, the words
“by redesignating subsections (20(A)”
should read “‘by redesignating
subsections (2)(B) as (2)(A)”.

2. In the third column, under 4. 310
IAC 12-3-132.5 Small Operator
Assistance; Application Approval and
Notice, the two paragraphs under this
heading were included in the discussion
of this proposed regulation revision in
error. The following information should
have been included in the discussion:

Indiana proposes to clarify the
application approval and notice
requirements for its small operator
assistance program.

3. In the third column, under 5. 310
IAC 12-3-133 Small Operator
Assistance; Program Services and Data
Requirements, the following two
paragraphs should have been included
in the discussion of this proposed
regulation revision following the
existing text:

Indiana proposes to add new
subsection (c) to allow data collection
and analysis to proceed concurrently
with the development of mining and
reclamation plans by the operator.

Indiana proposes to add new
subsection (d) to require that data
collected under its small operator
assistance program be made available to
the public and that the program
administrator develop procedures for
interstate coordination and exchange of
data.

Dated: March 10, 1997.

Brent Wahlquist,

Regional Director, Mid-Continent Regional
Coordinating Center.

[FR Doc. 97-6753 Filed 3-17-97; 8:45 am]
BILLING CODE 4310-05-M

30 CFR Part 946
[VA-104-FOR]

Virginia Abandoned Mine Land
Reclamation Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Proposed rule; reopening of
comment period.

SUMMARY: OSM is opening the public
comment period on a proposed

amendment to the Virginia Abandoned
Mine Land Reclamation (AMLR)
Program (hereinafter referred to as the
Virginia Program) under the surface
Mining Control and Reclamation Act of
1977 (SMCRA), 30 U.S.C. 1201 et seq.,
as amended. In response to comments
from OSM and others, the State revised
and resubmitted the AMLR plan
amendment. The proposed amendment
is intended to streamline Virginia’s total
AMLR plan to be consistent with the
Federal regulations.

DATES: Written comments must be
received on or before 4:00 p.m. on April
2,1997.

ADDRESSES: Written comments should
be mailed or hand-delivered to Mr.
Robert A. Penn, Director, Big Stone Gap
Field Office at the first address listed
below.

Copies of the Virginia program, the
proposed AMLR plan amendment
(including revisions and supplementary
submittals), and all written comments
received in response to the proposed
amendment will be available for public
review at the addresses listed below
during normal business hours, Monday
through Friday, excluding holidays:

Office of Surface Mining Reclamation
and Enforcement, Big Stone Gap Field
Office, Powell Valley Square
Shopping Center, 1941 Neeley Road,
Suite 201, Compartment 116, Big
Stone Gap, Virginia 24219,
Telephone: (540) 523—-4303.

Virginia Division of Mined Land
Reclamation, P.O. Drawer 900, Big
Stone Gap, Virginia 24219,
Telephone: (703) 523-8100.

Each requester may receive, free of
charge, one copy of the proposed
amendment by contacting the OSM Big
Stone Gap Field Office.

FOR FURTHER INFORMATION CONTACT: Mr.
Robert A. Penn, Director, Big Stone Gap
Field Office, Telephone: (540) 523—
4303.

SUPPLEMENTARY INFORMATION:
I. Background on the Virginia Program

On December 15, 1981, the Secretary
of the Interior conditionally approved
the Virginia program. Background on
the Virginia program, including the
Secretary’s findings, the disposition of
comments, and the conditions of
approval can be found in the December
15, 1981 Federal Register (46 FR 61085—
61115). Subsequent actions concerning
the conditions of approval and AMLR
program amendments are identified at
300 CFR 946.20 and 946.25.
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I1. Discussion of the Proposed
Amendment

By letter received February 29, 1996
(Administrative Record No. VA-871),
the Virginia Division of Mined Land
Reclamation (DMLR) submitted a
proposed amendment to the Virginia
Program. This amendment is intended
to revise and streamline Virginia’s total
AMLR plan to more closely parallel the
Federal state reclamation plan
information requirements of 30 CFR
884.13.

The proposed revisions to the AMLR
plan concern: The purpose of the State
reclamation program; ranking and
selection; coordination with other
programs; land acquisition, management
and disposal; reclamation on private
land; rights of entry; public
participation policies; organization;
staffing policies; purchasing and
procurement; accounting system;
location of known or suspected eligible
land and water; description of problems
occurring on lands and waters (map);
reclamation proposals; economic base;
aesthetic, historic or cultural, and
recreation values; and endangered and
threatened plant, fish, wildlife and
habitat. The primary purpose of the
amendment is to incorporate the 1990
amendments to SMCRA, and the AMLR
provisions of the Energy Policy Act of
1992, Pub. L. 102-486, 106 Stat. 2776
(1992).

OSM announced receipt of the
proposed amendment in the March 18,
1996, Federal Register (61 FR 10919),
and in the same document opened the
public comment period and provided an
opportunity for a public hearing on the
adequacy of the proposed amendment.
The public comment period closed on
April 17, 1996. No hearing was
requested, so none was held.

During its review of the amendment,
OSM identified concerns relating to
various sections of the proposed plan
and provided draft comments to the
State (Administrative Record Number
VA-898). OSM representatives met with
DMLR representatives on October 31,
1996, and November 4, 1996, to resolve
comments included in the draft list
prepared by OSM (Administrative
Record Number VA-899).

On November 19, 1996, OSM
conducted a telephone conference with
DMLR representatives to further resolve
issues included in the draft issues list.
OSM representatives met with DMLR
representatives on November 20, 1996,
to continue to resolve issues in the draft
issues list. The results of the November
19, 1996, teleconference and the
November 20, 1996, meeting, including
the changes proposed by the DMLR to

be made to the Virginia plan submittal,
are documented in the Virginia
Administrative Record Number VA-
900. In addition, VA-900 contains
copies of the forms (Lien Waiver, Right
of Entry, Claim of Lien, and AML
Complaint Investigation) that the DMLR
uses to implement the Virginia program.
These forms are considered by OSM to
be part of the Virginia plan submittal.

On December 5, 1996, OSM
conducted a telephone conference with
DMLR representatives to resolve the
remaining issues. The results of that
telephone conference are documented at
Administrative Record Number VA—
901.

On December 10, 1996, Virginia
submitted draft language to the U.S.
Fish and Wildlife Service (USFWS) to
address USFWS comments made on
April 4, 1996 (Administrative Record
Number VA-904).

On January 7, 1997, the USFWS
recommended further modifications to
the endangered and threatened species
section of the proposed AMLR plan
amendment wording (Administrative
Record Number VA-905).

On February 6, 1997, OSM provided
USFWS with Virginia’s AMLR plan
language that was revised in response to
USFWS comments on endangered and
threatened species (Administrative
Record Number VA-906).

On February 10, 1997 (Administrative
Record Number VA-907), OSM met
with DMLR to discuss changes made to
the AMLR plan amendment by Virginia
to address OSM’s comments on the
amendment that were identified in
OSM’s draft issues list (Administrative
Record Number FA-898).

On February 7, 1997, USFWS
confirmed that DMLR’s draft wording
changes to the endangered and
threatened species section of the
proposed AMLR plan amendment now
includes the modifications proposed by
USFWS (Administrative Record Number
VA-908).

On February 10, 1997, the U.S.
Environmental Protection Agency (EPA)
confirmed that draft wording
modifications to the proposed Virginia
AMLR plan amendment received from
DMLR on November 20, 1996, resolve
EPA’s identified concerns
(Administrative Record Number VA—-
909).

On February 14, 1997, OSM proposed
wording changes to DMLR to resolve
OSM concerns regarding sentences
added to the proposed AMLR plan
amendment by DMLR related to
remining (Administrative Record
Number VA-910).

On February 27, 1997, DMLR agreed
to modify AMLR plan wording to

resolve OSM concerns regarding
sentences added to the proposed AMLR
plan amendment by DMLR related to
remining (Administrative Record
Number VA-911).

By electronic mail correspondence
dated March 5, 1997, (Administrative
Record Number VA-912), Virginia
submitted a revised copy of the
proposed AMLR plan that contains the
changes made to resolve the issues
identified by OSM, the USFWS, and the
EPA. The full text of the revised
proposed AMLR plan amendment
submitted by Virginia is available for
public inspection at the addresses listed
above. The Director now seeks public
comment on whether the proposed
amendment is no less effective than the
Federal regulations. If approved, the
amendment will become part of the
Virginia program.

I11. Public Comment Procedures

In accordance with the provisions of
30 CFR 884.15, OSM is now seeking
comment on whether the amendment
proposed by Virginia satisfies the
applicable requirements for the
approval of State AMLR program
amendments. If the amendment is
deemed adequate, it will become part of
the Virginia program.

Written Comments

Written comments should be specific,
pertain only to the issues proposed in
this rulemaking, and include
explanations in support of the
commenter’s recommendations.
Comments received after the time
indicated under DATES or at locations
other than the Big Stone Gap Field
Office will not necessarily be
considered in the final rulemaking or
included in the Administrative Record.

V1. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988
(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State and Tribal abandoned mine
land reclamation plans and revisions
thereof since each such plan is drafted
and adopted by a specific State or Tribe,
not by OSM. Decisions on proposed
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State and Tribal abandoned mine land
reclamation plans and revisions thereof
submitted by a State or Tribe are based
on a determination of whether the
submittal meets the requirements of
Title IV of SMCRA (30 U.S.C. 1231
1243) and the Federal regulations at 30
CFR Parts 884 and 888.

National Environmental Policy Act

No environmental impact statement is
required for this rule since agency
decisions on proposed State and Tribal
abandoned mine land reclamation plans
and revisions thereof are categorically
excluded from compliance with the
National Environmental Policy Act (42
U.S.C. 4332) by the Manual of the
Department of the Interior [516 DM 6,
appendix 8, paragraph 8.4B(29)].

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon Federal regulations for which an
economic analysis was prepared and
certification made that such regulations
would not have a significant economic
effect upon a substantial number of
small entities. Accordingly, this rule
will ensure that existing requirements
established by SMCRA or previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions in the analyses for
the corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year
on any governmental entity or the
private sector.

List of Subjects in 30 CFR Part 914

Intergovernmental relations, Surface
mining, Underground mining.

Dated: March 10, 1997.
Ronald C. Recker,

Acting Regional Director, Appalachian
Regional Coordinating Center.

[FR Doc. 97-6752 Filed 3—17-97; 8:45 am]
BILLING CODE 4310-05-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 70

[AD-FRL-5710-8]

Clean Air Act Interim Approval of

Operating Permits Program;
Commonwealth of Virginia

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed interim approval.

SUMMARY: EPA proposes interim
approval of the Commonwealth of
Virginia’s Operating Permits Program,
which Virginia submitted in response to
Federal statutory and regulatory
directives that States adopt programs
providing for the issuance of operating
permits to all major stationary sources
and to certain other sources. EPA is
proposing interim approval of Virginia’'s
submittal because Virginia’s program
substantially meets the requirements for
approval set forth at 40 Code of Federal
Regulations (CFR) Part 70, but still
requires some revisions to fully meet
those requirements. The required
revisions which Virginia will have to
make before EPA could grant full
approval are discussed in this notice.
DATES: Comments on this proposed
action must be received in writing by
April 17, 1997. Comments should be
addressed to the contact indicated
below.

ADDRESSES: Copies of the State’s
submittal and other supporting
information used in developing the
proposed interim approval are available
for inspection during normal business
hours at the following locations: (1) U.S.
EPA Region IlI; Air, Radiation, & Toxics
Division; 841 Chestnut Building;
Philadelphia, PA 19107, and (2) Virginia
Department of Environmental Quality;
629 East Main Street, Richmond,
Virginia 23219.

FOR FURTHER INFORMATION CONTACT: Ray
Chalmers, 3AT23; U.S. EPA Region llII;
Air, Radiation, & Toxics Division; 841
Chestnut Building; Philadelphia, PA
19107. (215) 566-2061.

SUPPLEMENTARY INFORMATION:
I. Introduction
A. Submittal and Review Requirements

As required under Title V of the 1990
Clean Air Act Amendments (sections
501-507 of the Clean Air Act (CAA)),
EPA has promulgated rules which
define the minimum elements of an
approvable State operating permits
program and the corresponding
standards and procedures by which the

EPA will approve, oversee, and
withdraw approval of State operating
permits programs (see 57 FR 32250 (July
21, 1992)). These rules are codified at 40
Code of Federal Regulations (CFR) Part
70. Title V directs States to develop, and
submit to EPA, programs for issuing
these operating permits to all major
stationary sources and to certain other
sources.

The CAA directs States to develop
and submit these programs to EPA by
November 15, 1993, and requires EPA to
approve or disapprove each program
within one year after receiving the
submittal. The EPA’s program review
occurs pursuant to section 502 of the
CAA and the part 70 regulations, which
together outline criteria for approval or
disapproval. Where a program
substantially, but not fully, meets the
requirements of section 502 of the CAA
and Part 70, EPA may grant the program
interim approval for a period of up to
2 years. If EPA has not fully approved
a program by November 15, 1995, or by
the end of an interim program, it must
establish and implement a Federal
program.

Due in part to pending litigation over
several aspects of the Part 70 rule
promulgated on July 21, 1992, Part 70 is
in the process of being revised. When
the final revisions to Part 70 are
promulgated, the requirements of the
revised Part 70 will redefine EPA’s
criteria for the minimum elements of an
approvable State operating permits
program and the corresponding
standards and procedures by which EPA
will review State operating permits
program submittals. Until the date on
which the revisions to Part 70 are
promulgated, the currently effective July
21, 1992, version of Part 70 shall be
used as the basis for EPA review.

B. Federal Oversight and Potential
Sanctions

If EPA were to finalize this proposed
interim approval, it would extend for
two years following the effective date of
the final interim approval. During the
interim approval period, Virginia would
be protected from sanctions, and EPA
would not be obligated to promulgate,
administer and enforce a Federal
permits program for the
Commonwealth. Permits issued under a
program with interim approval have full
standing with respect to part 70, and the
one year time period for submittal of
permit applications by subject sources
begins upon the effective date of interim
approval, as does the three year time
period for processing the initial permit
applications.

Following final interim approval, if
Virginia failed to submit a complete
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corrective program for full approval by
the date six months before expiration of
the interim approval, EPA would be
required to start an 18 month clock for
mandatory sanctions. If Virginia then
failed to submit a corrective program
that EPA found complete before the
expiration of the 18 month period, EPA
would be required to apply one of the
sanctions in section 179(b) of the CAA,
which would remain in effect until EPA
determined that Virginia had remedied
the deficiency by submitting a complete
corrective program. Moreover, if the
Administrator found a lack of good faith
on the part of Virginia, both sanctions
under section 179(b) would be required
to apply after the expiration of the 18
month period until the Administrator
determined that Virginia had come into
compliance. In any case, if, six months
after application of the first sanction,
Virginia still had not submitted a
corrective program that EPA found
complete, a second sanction would be
required.

If, following final interim approval,
EPA were to disapprove Virginia’s
complete corrective program, EPA
would be required to apply one of the
section 179(b) sanctions on the date 18
months after the effective date of the
disapproval, unless prior to that date
Virginia had submitted a revised
program and EPA had determined that
it corrected the deficiencies that
prompted the disapproval. Moreover, if
the Administrator found a lack of good
faith on the part of Virginia, both
sanctions under section 179(b) would be
required to apply after the expiration of
the 18 month period until the
Administrator determined that Virginia
had come into compliance. In all cases,
if, six months after EPA applied the first
sanction, Virginia had not submitted a
revised program that EPA had
determined corrected the deficiencies
that prompted disapproval, a second
sanction would be required.

In addition, discretionary sanctions
may be applied where warranted any
time after the end of an interim approval
period if Virginia has not timely
submitted a complete corrective
program or EPA has disapproved a
submitted corrective program.
Moreover, if EPA has not granted full
approval to Virginia’s program by the
expiration of the interim approval, EPA
must promulgate, administer and
enforce a Federal permits program for
Virginia after the interim approval
expires.

11. Description of Virginia’s Submittal

Virginia submitted an operating
permits program to EPA on November
12, 1993, pursuant to the requirements

of Title V. The submittal included
regulations, an Attorney General’s
opinion, a program description,
permitting program documentation, and
other required elements. On January 14,
1994, Virginia submitted a
supplemental letter pertaining to
enhanced monitoring. EPA disapproved
that submittal in a Federal Register
notice published on December 5, 1994
(59 FR 62324).

EPA disapproved the submittal
because it did not provide citizens with
adequate judicial standing to challenge
permits, did not prevent the default
issuance of permits, did not contain
regulations which were still in effect,
did not cover the proper universe of
sources, did not ensure that permits
would include all applicable
requirements, and did not correctly
delineate permit provisions enforceable
only by Virginia. In addition, EPA
identified numerous other deficiencies
that Virginia would need to correct to
meet the federal requirements for a fully
approvable program, although these
other deficiencies were not bases for the
disapproval action. These other issues
were what EPA calls “interim approval
issues’’—deficiencies that would
prevent granting full approval to the
State’s program, but that leave the
program qualified for interim approval
because they don’t cause it to fail to
“substantially meet” the requirements
of the CAA.

OnJanuary 9, 1995, Virginia
submitted revised regulations and a
revised Attorney General’s opinion as
amendments to its original program, and
asked that EPA approve the revised
program. On January 17, 1995, Virginia
submitted an additional copy of the
revised regulations (the version
published in the Virginia Register).
Finally, on May 17, 1995, Virginia again
amended its program by submitting
revised statutory language and an
amended Attorney General’s opinion.
The revisions addressed many of the
disapproval bases and other deficiencies
EPA had previously identified.
However, Virginia did not submit
revised judicial standing provisions.
Virginia did not revise these provisions
because it believed its judicial standing
provisions were adequate and had sued
EPA to contest EPA’s conclusion that
they were not.

EPA proposed disapproval of
Virginia’s revised submittal in a Federal
Register notice published on September
19, 1995 (60 FR 48435). EPA proposed
disapproval because Virginia still did
not provide citizens with adequate
judicial standing to challenge permits,
because Virginia did not assure that all
sources required by the CAA to obtain

Title V permits would be required to
obtain such permits, and because
Virginia did not adequately provide for
collection of Title V program fees. EPA
also identified as interim approval
issues the fact that Virginia had defined
units as “insignificant” at far higher
emissions levels than those which EPA
considered “‘sound,” as well as certain
other provisions pertaining to
insignificant activities.

On November 8, 1995, Virginia
submitted revised Title V operating
permit regulations to EPA, which the
Commonwealth asserted corrected the
major regulatory problems which EPA
had identified in Virginia’s previous
submittals, and again asked that EPA
approve the State’s program. However,
these were emergency regulations in
effect for only one year, and Virginia
had taken no action to revise its judicial
standing provisions to give all affected
citizens the right to challenge in
Virginia’s courts operating permits
issued by Virginia. Moreover, Virginia
had not corrected provisions pertaining
to insignificant activities which EPA
had identified as raising interim
approval issues. On September 10 and
12, 1996, Virginia again submitted to
EPA revised Title V program
regulations, this time regulations which
had been permanently adopted, and
once more asked that EPA approve the
State’s Title V program. However,
Virginia had still not revised its judicial
standing provisions and had still not
corrected provisions pertaining to
insignificant activities. Since Virginia’s
November, 1995 and September, 1996
submittals did not properly address
previously identified deficiencies, EPA
did not propose to take action on these
submittals when EPA initially received
them.

Virginia has since appropriately
revised its judicial standing provisions.
After the Fourth Circuit Court of
Appeals affirmed EPA’s disapproval of
Virginia’s program, 80 F.3d 869 (1996),
Virginia appealed its case to the U.S.
Supreme Court. On January 21, 1997,
the Supreme Court decided not to hear
Virginia’s case. Virginia had prepared
for the possibility that the Courts might
not rule in the Commonwealth’s favor
by passing a revised judicial standing
law, acceptable to EPA, which would go
into effect should the Courts not find for
Virginia.

On February 6, 1997, Virginia
submitted to EPA an Attorney General’s
opinion affirming that Virginia’s
acceptable judicial standing law would
be in effect as of February 15, 1997 as
a result of the U.S. Supreme Court’s
January 21, 1997 denial of Virginia’s
petition. The Attorney General’s
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opinion also addressed several other
remaining legal issues. In addition, on
February 27, 1997, Virginia’s
Department of Environmental Quality
(VADEQ) agreed to commit to
recommending revisions to regulatory
requirements and also agreed to make
certain interpretations of existing
regulatory requirements. These
agreements are discussed below when
relevant.

As a result of these recent revisions,
EPA has determined that Virginia’s Title
V submittal now substantially meets the
requirements for approval set forth at 40
CFR part 70, and EPA is therefore
proposing interim approval of Virginia’s
submittal. The portions of the submittal
for which EPA is proposing interim
approval consist of the operating permit
and operating permit fee regulations
submitted on September 10, 1996, the
acid rain operating permit regulations
submitted on September 12, 1996, and
other non-regulatory documentation.
EPA cannot propose full approval
because Virginia must still address
certain “interim approval issues,” as
discussed below. Concurrently with this
proposed interim approval, EPA is
withdrawing the proposal to disapprove
Virginia’s submittal which EPA
published in the Federal Register on
September 19, 1995.

I11. Analysis of Virginia’s Submittal

This section focuses on how Virginia
has corrected the program deficiencies
which EPA identified in Virginia’s
program in the proposed disapproval
notice which EPA published at 60 FR
48435 on September 19, 1995, and on
certain other important deficiencies
which Virginia must still address before
EPA can fully approve the
Commonwealth’s program. Virginia’s
full program submittal, EPA’s Technical
Support Document (TSD), which
provides additional analysis of
Virginia’s submittal, and other relevant
materials are available as part of the
public docket.

Virginia’s Title V operating permit
program submittal substantially, but not
fully, meets the requirements of the
CAA and of the implementing
regulations at 40 CFR Part 70. Virginia
has substantially corrected the
deficiencies which had earlier caused
EPA to disapprove and to propose to
disapprove Virginia’s programs. The
deficiencies which EPA identified as
bases for disapproval when it published
its September 19, 1995, Federal Register
notice proposing disapproval of
Virginia’s program were that Virginia’s
Title V program submittal: (1) Did not
provide all citizens with adequate
judicial standing to challenge State

permits; (2) did not assure that all
sources required by the CAA to obtain
Title V permits would be required to
obtain such permits; and (3) did not
contain an adequate provision for
collection of Title V program fees. EPA
discusses below the changes Virginia
made in its Title V submittal to correct
these deficiencies. EPA also identified
other deficiencies during its previous
review, which it identified as interim
approval issues. Virginia has already
corrected some of these deficiencies.
Discussed below are changes which
Virginia made which adequately
address some of these previously
identified deficiencies, as well as
certain additional changes which
Virginia must still make before EPA
could grant full approval to Virginia’s
program.

A. Deficiencies Corrected

1. Virginia’s Judicial Standing
Provisions

A major reason for EPA’s disapproval
and its proposal to disapprove Virginia’s
earlier Title V operating permit program
submittals was that Virginia’s law did
not provide interested parties with
adequate standing to obtain judicial
review in State court of final Title V
permit decisions. Virginia’s judicial
standing law restricted the right to
judicial review to those who had
suffered an actual or imminent injury
which was an invasion of “‘an
immediate, pecuniary and substantial
interest which is concrete and
particularized.” EPA, and the U.S. Court
of Appeals for the 4th Circuit,
concluded that Virginia’'s requirement
that a petitioner had to demonstrate a
“pecuniary” interest was too restrictive
to be approved under Title V. See 80
F.3rd 869 (4th Cir., 1996).

After EPA’s position was upheld by
the Fourth Circuit Court of Appeals,
Virginia appealed the case to the U.S.
Supreme Court. On January 21, 1997,
the Supreme Court declined to hear
Virginia’s case. To be prepared should
EPA’s position that Virginia’s judicial
standing provisions were deficient be
upheld by the Courts, Virginia had
adopted revised and acceptable judicial
standing provisions, at sections 10.1—
1318, 10.1-1457, and 62.1-44.29 of the
Code of Virginia, but specified that the
revised provisions would become
effective only if Virginia’s suit against
EPA was unsuccessful.

The Supreme Court’s refusal to take
Virginia’s appeal has caused Virginia’s
revised judicial standing provisions to
become effective, and Virginia’s
standing provisions are now fully
acceptable. Virginia’s revised standing

law now provides judicial standing to
any person who ‘““meets the standard for
judicial review of a case or controversy
pursuant to Article 11l of the United
States Constitution.” It further provides
that ““a person shall be deemed to meet
such standard if (i) such person has
suffered an actual or imminent injury
which is an invasion of a legally
protected interest and which is concrete
and particularized; (ii) such injury is
fairly traceable to the decision of the
Board and not the result of the
independent action of some third party
not before the court; and (iii) such
injury will likely be redressed by a
favorable decision by the court.” This
new standard is consistent with the
standard for Article 1l standing
articulated by the Supreme Court in
Lujan v. Defenders of Wildlife, 112 S. Ct.
2130 (1992). Consequently, EPA has
determined that Virginia’s standing
provisions meet the requirements of
CAA section 502(b)(6) and 40 CFR
70.4(b)(3).

2. Applicability Under the Operating
Permits Program

In the original disapproval of
Virginia’s program, EPA identified as a
basis for disapproval Virginia’s failure
to require issuance of permits to the
proper universe of sources required by
part 70. See 59 FR 62325. In addition,
in its September 19, 1995, Federal
Register notice proposing disapproval of
Virginia’s previous operating permit
program submittal, EPA again cited the
fact that the submittal did not ensure
the applicability of the Title V operating
permit program to all sources required
to be subject to the program under 40
CFR 70.3 as a reason for disapproving
the submittal.

This was because in the applicability
sections of the earlier version of its
regulations (which were designated as
sections 120-08-0501 and 120-08—
0601) Virginia should have listed all of
the CAA requirements which trigger
Title V applicability, as they are set
forth at 40 CFR 70.3. Instead of meeting
this requirement by listing federal CAA
section 111 and 112 requirements,
Virginia inappropriately listed certain of
its own air pollution control regulations,
into which it had incorporated federal
CAA section 111 and 112 requirements.
In the revised regulations it submitted to
EPA in September 1996, Virginia
correctly cited federal CAA section 111
and 112 requirements in the
applicability sections of its regulations
(now designated as sections 9 VAC 5—
80-50 and 9 VAC 5-80-310), thus
correcting this deficiency. As discussed
later in this notice, Virginia’s
regulations regarding applicability
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continue to present a minor facial
inconsistency with part 70, which EPA
does not view as an impediment to
future full approval of the
Commonwealth’s program.

3. Permit Fee Demonstration

In its September 19, 1995, Federal
Register notice EPA cited the
inadequacy of the permit fee provisions
in Virginia’s submittal as another reason
for proposing disapproval of the
submittal. The deficiency in the fee
provision was that Virginia had not set
a minimum fee amount of $25 per ton
of emissions, to be adjusted for
consumer price inflation (CPI) using a
1989 base year. Virginia revised its
regulations to correct this deficiency.

In its prior notice EPA also identified
as a concern a statutory limit on the
amount of fees which the
Commonwealth can collect. This
statutory limit, which is found in the
Virginia Air Pollution Control Law at
§10.1-1322 B, appears to create a cap of
$25 per ton of emissions, to be adjusted
for inflation using a 1990 base year. EPA
stated that the statute should be revised
to specify a base year of 1989. EPA
believed that unless Virginia made this
change the Commonwealth would not
be able to collect the full fee amount
specified by its regulations because of
the statutory cap.

Virginia did not change this statutory
provision. However, Virginia’s Attorney
General provided an assurance that this
cap would not interfere with the State’s
ability to collect the full amount of
required fees. Virginia’s Attorney
General stated that: “Virginia Code
§10.1-1322(B) provides that the annual
permit fees ‘shall be adjusted annually
by the Consumer Price Index as
described in § 502 of the federal Clean
Air Act.””” Since Code §10.1-1322(B)
references § 502 and §502 provides that
adjustment shall be made using 1989 as
the base year, the CPI adjustment
required by Code § 10.1-1322(B) also
employs a 1989 base year. The reference
in Code §10.1-1322(B) to a 1990 base
year does not pertain to the CPI
adjustment, but refers instead to the
year in which the initial $ 25 per ton
charge applies. In keeping with the
requirements of section 502 of the CAA
as interpreted by EPA and for this
purpose only, the year 1990 runs from
September 1, 1989 through August 31,
1990.” See Supplement to January 6,
1995 Attorney General’s Opinion dated
February 6, 1997. Because the fee cap as
adjusted by the CPI under the Virginia
fee statute is in fact the same as the
amount as the fee assessed under the
Virginia regulations (i.e., the calculation
begins at $25 per ton and is adjusted by

changes in the CPI since 1989), EPA is
satisfied that Virginia will be able to
assess fees which meet the presumptive
minimum required under Title V.

4. Other Deficiencies Corrected

In its September 19, 1995, Federal
Register notice EPA cited several other
deficiencies in the insignificant
activities provisions in Virginia’'s
submittal which would prevent EPA
from being able to grant full approval to
the program. Virginia corrected some
but not all of these deficiencies. In this
section EPA discusses the deficiencies
which Virginia corrected.

In its previous proposed disapproval
notice, EPA expressed concern
regarding the fact that Virginia had
defined as insignificant all emissions
units with uncontrolled emissions of
less than 10 tons per year of nitrogen
dioxide, sulfur dioxide, and total
suspended particulates or particulate
matter (PM10), less than seven tons per
year of volatile organic compounds, and
less than 100 tons per year of carbon
monoxide (CO). EPA noted that it
considered these levels too high.
Virginia responded to EPA’s concerns
by changing its insignificant activity
provisions to define units as
insignificant which had uncontrolled
emissions of less than 5 tons per year
(TPY) of nitrogen dioxide, sulfur
dioxide, total suspended particulates or
particulate matter (PM10), and volatile
organic compounds. EPA considers the
exemption level of less than 5 TPY of
uncontrolled emissions of these
pollutants to be acceptable. Virginia did
not change its specification that units
with uncontrolled CO emissions of less
than 100 TPY are insignificant. For the
reasons discussed in the September 19,
1995 Federal Register notice, EPA
continues to regard this as a deficiency
which must be corrected before EPA
could grant full approval to Virginia’s
program. This deficiency is discussed
further below in the section entitled
Remaining Deficiencies.

EPA was also concerned by the fact
that under Virginia’s previous rules a
determination of whether or not a
source is subject to the operating permit
program could be made without taking
into account emissions from units
considered to be insignificant. If the
total emissions from units subject to
Title V requirements were just below
the levels which would trigger Title V
program applicability, failure to take
into account additional emissions from
units which are exempt could result in
a source avoiding Title V requirements
to which it should have been subject.
Virginia corrected this deficiency by
stating in Rule 8-5 at 9 VAC 5-80-90,

and in Rule 8-7 at 9 VAC 5-80-440,
that *‘the emissions from any emissions
unit shall be included in the permit
application if the omission of those
emissions units from the application
would interfere with the determination
of the applicability of this rule, the
determination or imposition of any
applicable requirement, or the
calculation of permit fees,” and by
including a similar statement in Article
4 at 9 VAC 5-80-710. Thus, EPA has
determined that Virginia has sufficiently
corrected this prior deficiency, and the
Commonwealth need take no further
action with respect to it before EPA
could grant full approval to Virginia’s
program.

In addition, EPA was concerned by
the fact that in Appendix W of the
Commonwealth’s prior regulations
(since redesignated as Article 4) Virginia
had defined as insignificant all
pollutant emission units with emissions
less than the section 112(g) de minimis
levels set forth at 40 CFR 63.44 or the
accidental release threshold levels set
forth at 40 CFR 68.130. See 9 VAC 5-
80-720 B 6. EPA noted that these levels
were appropriate in many cases, but
were too high in others. Virginia
adequately addressed this concern by
adding the qualifier ““or 1000 pounds
per year, whichever is less” to the
statement at 9 VAC 5-80-720 B 6.

Furthermore, while not a concern for
purposes of program approval, EPA
notes that the references to emission
units with emissions at or below the
section 112(g) de minimis levels
established in 40 CFR 63.44 now have
no meaning. See 9 VAC 5-80-720 B 5
and B 6. Virginia apparently assumed
when it prepared its regulation that EPA
would finalize the referenced list.
However, EPA did not finalize this list
and there are now no emissions levels
“in 40 CFR 63.44.” As a result, emission
units emitting hazardous air pollutants
which are not 112(r) pollutants need to
be fully described in application forms.
This fact reduces the universe of units
which can be considered insignificant
under Virginia’s regulations, but this is
not a concern with respect to EPA’s
decision to approve or disapprove
Virginia’s program, because part 70 does
not require States to define any
particular units as insignificant.

Finally, EPA also expressed concern
with the fact that in its prior program
Virginia had inappropriately included
*‘comfort air conditioning” and
“refrigeration systems,” which are
subject to stratospheric ozone protection
requirements, in the listing of
insignificant activities found in Article
4. Virginia removed these items from
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the list. Thus, this previous deficiency
has been fully corrected.

B. Remaining Deficiencies (Interim
Approval Issues)

As noted above, in its December 5,
1994 and September 19, 1995, Federal
Register notices EPA cited several other
deficiencies in the insignificant
activities provisions in Virginia’'s
submittal as another impediment to
granting full approval of the submittal.
EPA stated that Virginia would have to
correct these deficiencies before EPA
could fully approve the
Commonwealth’s program. In this
section EPA addresses one insignificant
activity related deficiency which
Virginia did not correct in its revised
program, and several additional
insignificant activity related
deficiencies which EPA has identified
in reviewing the Commonwealth’s new
program since publishing the September
1995 proposed disapproval notice.

1. Units Emitting Up To 100 TPY of CO
Inappropriately Considered to be
Insignificant

EPA remains concerned that Virginia
continues to define any emission unit
emitting less than 100 TPY of carbon
monoxide (CO) as insignificant. As EPA
stated in its September, 1995 proposed
disapproval notice, and as discussed
previously in this notice, EPA has
determined that the 100 TPY emissions
level is far too high. The Director of the
VADEQ has recently informed EPA that
VADEQ will seek to change this
regulation to correct this problem. (See
letter from VADEQ Director dated
February 27, 1997.) Virginia must
complete this correction before EPA can
fully approve Virginia’s program.

EPA does not consider this deficiency
to be an impediment to interim
approval. Virginia has identified a
specific provision in its regulations that
requires sources to provide emissions
information in permit applications if the
omission of that information *‘would
interfere with the determination of the
applicability of the State’s Title V
program, the determination or
imposition of any applicable
requirement, or the calculation of fees.”
9 VAC 5-80-90. See also 9 VAC 5-80—
710 4. In addition, the majority of
sources in Virginia which have units
emitting CO are not subject to
applicable requirements for CO. Sources
that are subject to CO-related
requirements are likely to be subject to
federal standards, such as new source
performance standards (NSPS), for those
units, and should be aware of the
specific CO-related requirements
applicable to them. Thus, in the interim

period before Virginia revises its
regulations, EPA believes that the
potential for confusion caused by
Virginia’s 100 TPY CO threshold should
be minimized, provided the
Commonwealth takes care to monitor
source compliance with applicable
requirements. EPA therefore does not
believe it would be reasonable to
disapprove Virginia’s program due to
this deficiency. EPA’s treatment of
Virginia’s high CO threshold is
consistent with how EPA has addressed
similar problems in other States.

2. Applications Not Required to Include
Sufficient Information To Identify All
Applicable Requirements for Emission
Units Deemed Insignificant

In connection with its review of
Virginia’s inappropriate designation of
units emitting up to 100 TPY of CO as
insignificant EPA carefully reviewed
Virginia’s “‘gatekeeper” provisions to
determine whether or not they might
substantially address the concerns this
inappropriate designation had raised.
“Gatekeeper” provisions are meant to
assure that all applicable requirements
for units designated as insignificant are
included in both applications and
permits, thereby enabling permitting
authorities, reviewing members of the
public, affected States, and EPA to
adequately assess source compliance
with all applicable requirements. During
the course of its review EPA identified
several deficiencies with these
‘“‘gatekeeper’’ provisions.

Virginia’s regulations at 9 VAC 5-80—
90 D 1 now require emissions
information to be included in permit
applications, even for insignificant
activities, ““if the omission of these
emissions units from the application
would interfere with the determination
of the applicability of this rule, the
determination or imposition of any
applicable requirement, or the
calculation of permit fees.” However,
with respect to including all applicable
requirements in applications, EPA notes
that Virginia has inappropriately
included a provision in the applicability
section of Rule 8-5, at 9 VAC 5-80-50
F, which states that “[t]he provisions of
9 VAC 5-80-90 concerning application
requirements shall not apply to
insignificant activities designated in 9
VAC 5-80-720 with the exception of the
requirements of 9 VAC 5-80-90 D 1 and
9 VAC 5-80-710,” and that it has
included a similar provision in the
applicability section of Rule 8-7, at 9
VAC 5-80-360 E. As a result of these
provisions, sources are required to
provide only emissions information for
insignificant activities, but not any
additional information, such as that

required by 9 VAC 5-80-90 D.2, E., or
F. (which require all information
necessary to determine applicable
requirements), which might be required
to identify applicable requirements
when emissions information alone is
not sufficient. Since many applicable
requirements under the CAA,
particularly those relating to 112(d)
standards for hazardous air pollutants,
could not be identified solely by
emissions information, EPA does not
believe that Virginia’s existing
“‘gatekeeper” provision fully meets the
requirements of Title V. Specifically, 40
CFR 70.5(c) provides that applications
“may not omit information needed to
determine the applicability of, or to
impose, any applicable requirement, or
to evaluate the fee amount required
under the schedule approved pursuant
to §70.9 of this part.” (emphasis added).
Before EPA can fully approve Virginia’s
program Virginia must assure that the
requirements of § 70.5(c) will be met by
appropriately revising the provisions at
9 VAC 5-80-50 F and 9 VAC 5-80-360
E.

VADEQ agrees that permit
applications must include all
information required to identify
applicable requirements, and has agreed
to seek revisions to Virginia’s
regulations in the future to ensure that
sources provide such information. In
addition, VADEQ has stated that
“[u]nder the provisions of 9 VAC 5-80—
90 E 1, the Board (Virginia’s Air
Pollution Control Board) will require
that permit applications contain a
citation and description of all applicable
requirements including those covering
activities deemed insignificant under 9
VAC 5 Chapter 80, Article 4.”” (See letter
from VADEQ Director dated February
27, 1997.) In light of this, EPA has
determined that Virginia’s program
substantially meets the requirements of
Title V with respect to this issue and
that it is appropriate to grant interim
approval of Virginia’s program. This is
consistent with how EPA has treated
similar deficiencies in other States.

3. Permits Not Required To Include
Applicable Requirements for Emission
Units Deemed Insignificant

With respect to including all
applicable requirements in permits,
Virginia Rule 8-5 contains an
inappropriate provision at 9 VAC 5-80—
110 which states that ““For major
sources subject to this rule, the board
shall include in the permit all
applicable requirements for all emission
units in the major source except those
deemed insignificant in Article 4 (9
VAC 5-80-710 et. seq.) of this part.”
Virginia’s Rule 8-7 (the acid rain
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regulation) essentially repeats this
deficiency at 9 VAC 5-80—490.A.1.
These provisions in Rules 8-5 and 8-7
are inadequate because they contain the
qualification *“‘except those deemed
insignificant in Article 4 * * *” EPA
cannot fully approve Virginia’s program
until Virginia removes these
gualifications.

VADEQ agrees that the change EPA
calls for above is required and has
committed to seek this change. In
addition, VADEQ has stated that “In
addition to the provisions of 9 VAC 110
A 1, the Board will also include in the
permit those applicable requirements
covering activities deemed insignificant
under 9 VAC 5 Chapter 80, Article 4.”
(See letter from VADEQ Director dated
February 27, 1997.) Finally, Virginia’s
regulations elsewhere suggest that the
Commonwealth’s program inadvertently
contains the deficiencies identified at 9
VAC 5-80-110 A.1 and 5-80—490 A.1.
This is suggested by the fact that 9 VAC
5-80-110 B.1, 5-80-150 A.4, 5-80-490
B.1 and 5-80-510 B 4 require that
permits “specify and reference
applicable emission limitations and
standards, including those [* * *] that
assure compliance with all applicable
requirements’ and that permits may be
issued only if “the conditions of the
permit provide for compliance with all
applicable requirements.” In light of
this, EPA has determined that Virginia’s
program substantially meets the
requirements of Title V with respect to
this issue and that it is appropriate to
grant interim approval of Virginia’s
program. EPA’s treatment of this issue is
consistent with how it has been treated
in other States.

4. Emergency or Standby Compressors,
Pumps, and/or Generators
Inappropriately Defined as Insignificant

EPA also notes that under 9 VAC 5-
80-720 C 4 Virginia designates as
insignificant emissions units “Internal
combustion powered compressors and
pumps used for emergency replacement
or standby service, operating at 500
hours per year or less, as follows” and
then goes on to cite emergency
generators of various horsepower
ratings, depending on whether or not
the generators are gasoline, diesel, or
natural gas powered. EPA believes that
9 VAC 5-80-720 C 4 is confusing in that
Virginia first defines emergency or
standby compressors or pumps as
insignificant, and then further qualifies
the units considered insignificant by
discussing various sizes of emergency
generators. VADEQ has agreed to seek to
clarify this provision in the revised
regulations Virginia will be submitting
in the future. In the interim, VADEQ has

explained to EPA that “With regard to
the provisions of 9 VAC 5-80-720C 4
regarding the designation of certain
internal combustion powered
compressors and pumps as insignificant
emissions units, the exemption levels
(expressed in horsepowver) for the
emergency generators refer to the size of
the engines that provide the power to
the compressors and pumps.” (See letter
from VADEQ Director dated February
27,1997.)

EPA notes that engines of the sizes
designated will likely be large enough to
trigger certain NSPS standards, e.g., 40
CFR part 60, Subpart Dc—Standards of
Performance for Small Industrial-
Commercial-Institutional Steam
Generating Units, or GG—Standards of
Performance for Stationary Gas
Turbines, or be major sources in and of
themselves. EPA believes that to avoid
confusion any list of insignificant
activities should not contain items
which may clearly be subject to
applicable requirements. Accordingly,
before EPA can grant full approval to
the Commonwealth’s program, Virginia
must not only clarify its insignificant
activity provision for emergency pumps,
compressors, or generators, but must
also reduce the horsepower size
designations sufficiently to exclude any
unit which would likely trigger an
applicable requirement or emit
pollutants in major amounts. It is
important to note that the major source
thresholds for air pollutants will vary
depending on nonattainment
designations in the Commonwealth. For
example, given that there is a serious
ozone nonattainment area in northern
Virginia, the State’s insignificant
activities will be judged relative to the
major source thresholds of 50 tons/year
for volatile organic compounds and
nitrogen oxides.

EPA took a similar position in its
notice giving final interim approval to
Tennessee’s program. See 61 FR 39335
(July 29, 1996). In that notice EPA stated
that “insignificant activities lists should
avoid the potential for confusion created
when an activity that is plainly subject
to an applicable requirement is
included.” 61 FR 39337. EPA required,
as an interim approval item, that
Tennessee address EPA’s concerns
regarding the potential for confusion
which arose because certain activities
and emission units were listed as
insignificant which could also be
subject to applicable requirements. EPA
took similar positions when it proposed
approval of West Virginia’s program at
60 FR 44799 (August 29, 1995), and
then approved that program at 60 FR
57352 (November 15, 1995), and when
it proposed approval of Florida’s

program at 60 FR 32292 (June 21, 1995),
and then approved that program at 60
FR 49343 (September 25, 1995).

5. “Off-Permit Changes” Defined as
Including Changes Subject to
Requirements Under Title IV

In addition to the acid rain regulatory
provisions cited above that track flaws
in Virginia’s main Title V rule, EPA is
concerned with two other provisions in
the Commonwealth’s regulations
relating to acid rain requirements.
Currently, EPA’s Part 70 rule allows
sources to make certain so-called ‘““off-
permit” changes that are not addressed
or prohibited by the permit without
obtaining a permit revision. See 40 CFR
70.4(b)(14). However, this flexibility
does not extend to changes that are
modifications under Title | of the CAA
or those that are subject to any of the
acid rain requirements under Title IV of
the CAA. 40 CFR 70.4(b)(15). Regarding
acid rain requirements, EPA stated in its
preamble to the final part 70 rule that
“the allowance trading system provided
for in Title IV will not be feasible unless
there is an accurate accounting of each
source’s obligations thereunder in the
Title V permit.” 57 FR 32250, 32270
(July 21, 1992). Virginia’s regulations
allowing *‘off permit” changes at 9 VAC
5-80-280.C and 5-80-680.C fail to
exclude from eligibility changes that are
subject to requirements under Title IV.
For the reasons discussed in the
preamble to the final part 70 rule, EPA
has determined that it cannot grant full
approval to Virginia’s program until
Virginia revises its regulations to
correctly exclude Title IV changes from
off-permit eligibility. In the meantime,
EPA does not view this deficiency as
preventing Virginia’s program from
substantially meeting the requirements
of Title V. Thus, the Commonwealth’s
program is still eligible for interim
approval.

6. Affirmative Defense Provisions
Deficient

Part 70 provides that a source may
qualify for an affirmative defense for
noncompliance with a technology based
emission limitation in “‘emergency”
situations if certain conditions are met.
Section 70.6(g)(1) defines what kind of
situations may qualify as
““emergencies,” and § 70.6(g)(3)
provides, in part, that the affirmative
defense of emergency shall be
demonstrated through properly signed,
contemporaneous operating logs, or
other relevant evidence that, “(iv) the
permittee submitted notice of the
emergency to the permitting authority
within 2 working days of the time when
emission limitations were exceeded due
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to the emergency.” Section 70.6(g)(3)
further provides that this notice would
satisfy the requirement for “prompt”
reporting of deviations required by
§70.6(a)(3)(iii)(B).

In its program Virginia uses the term
“malfunction” instead of emergency.
Virginia’s definition of this term is
consistent with how EPA defines
“‘emergency.” However, Virginia’s
operating permit regulations at 9 VAC
5-80-250.B.4 and 5-80-650 provide in
part that ““[flor malfunctions that
occurred for one hour or more, the
permittee submitted to the board by the
deadlines established in B.4.a and B.4.b.
a notice and a written statement
containing a description of the
malfunction, any steps taken to mitigate
emissions, and corrective actions taken.
The notice fulfills the requirement of 9
VAC 5-80-110 F.2.b. to report promptly
deviations from permit requirements.”
(emphasis added)

Virginia allows sources to claim the
affirmative defense for malfunctions
which last less than one hour even
when the source does not notify the
Commonwealth of the malfunction.
Thus, Virginia’s affirmative defense
provision is less stringent than that
required under § 70.6(g), and sources
may be able to shield themselves from
liability beyond what is allowed under
part 70. EPA cannot grant full approval
to Virginia’s program until Virginia
revises its regulations to correct this
deficiency. However, EPA does not view
this deficiency as preventing Virginia’s
program from substantially meeting the
requirements of Title V, since it is of
limited scope and Virginia’s regulations
otherwise comport with § 70.6(g). Thus,
the Commonwealth’s program is still
eligible for interim approval.

C. Other EPA Comments
1. Acid Rain Provisions

Virginia submitted Rule 8-7 to require
operating permits for sources subject to
acid rain emission reduction
requirements or limitations. Except for
the deficiencies discussed elsewhere in
today’s notice, EPA has determined that
Virginia’s Rule 8-7 for acid rain sources
is acceptable.

2. Authority and Commitments for
Section 112 Implementation

Section 112 of the CAA requires EPA
to control hazardous air pollutant
emissions from various categories of
sources by establishing maximum
achievable control technology (MACT)
standards. Upon request, EPA delegates
the authority to implement and enforce
section 112 requirements to State and
local agencies. Virginia requested that

EPA grant Virginia ‘“delegation of
authority upon approval of the
operating permit program for all Section
112 programs except Section 112(r),
prevention of accidental releases.” (See
the VADEQ Director’s 11/12/93 letter
submitting Virginia’s initial request for
approval of its Title V program.)
Virginia demonstrated that it has in Va.
Code §10.1-1322.A. and Rule 8-5 the
broad legal authority to incorporate into
permits and to enforce applicable CAA
section 112 requirements. Virginia
supplemented its broad legal authority
with a commitment to ‘““develop the
state regulatory provisions as necessary
to carry out these programs and the
responsibilities under the delegation
after approval of the operating permit
program and EPA has issued the
prerequisite guidance for development
of these Title Il programs.” (See the
VADEQ Director’s 11/12/93 letter
submitting Virginia’s initial request for
approval of its Title V program.) (Note:
States must meet their responsibilities
under the CAA and part 70 without
respect to whether or not EPA has
issued ‘“‘guidance.” Nevertheless, EPA’s
view is that it has issued sufficient
guidance to enable States to develop all
necessary regulatory provisions
pertaining to section 112 requirements
(formerly referred to as Title Il
requirements). With respect to CAA
section 112(r), Virginia has the authority
under section 9 VAC 5-80-90 1C to
require that an applicant state that the
source has complied with CAA section
section 112(r) or state in the compliance
plan that the source intends to comply
and has set a schedule to do so.

When EPA has not promulgated an
applicable Federal MACT emission
limitation, section 112(g) of the Clean
Air Act requires the Title V permitting
authority (generally a State or local
agency responsible for the program) to
determine a MACT emission limitation
on a case by case basis. On December
27,1996, EPA promulgated regulations
at 40 CFR part 63 (61 FR 68384,
December 27, 1996) (the 112(g) MACT
rule) implementing certain provisions in
section 112(g). The 112(g) MACT rule
assures that owners or operators of a
newly constructed, reconstructed, or
modified major sources of hazardous air
pollutants (HAP)(unless they are
specifically exempted) will be required
to install effective pollution controls
during the period before EPA can
establish a national MACT standard for
a particular industry, provided they are
located in a State with an approved
Title V permit program. The rule does
not require new source MACT for
modifications to existing sources.

The 112(g) MACT rule establishes
requirements and procedures for owners
or operators to follow to comply with
section 112(g), and contains guidance
for permitting authorities in
implementing 112(g). Section 112(g)
will be in effect in a State or local
jurisdiction on the date that the
permitting authority, under Title V,
places its implementing program for
section 112(g) into effect. Permitting
authorities have up to 18 months from
the December 27, 1996, date of
publication of the 112(g) rule to initiate
implementing programs. After the 18
month transition period, if a State or
local permitting authority is unable to
initiate a section 112(g) program, there
are two options for obtaining a MACT
approval: Either (1) the EPA will issue
112(g) determinations for up to one
year; or (2) the permitting authority will
make 112(g) determinations according
to procedures specified at 40 CFR 63.43,
and will issue a notice of MACT
approval that will become final and
legally enforceable after the EPA
concurs in writing with the permitting
authority’s determination. Requirements
for permitting authorities are found at
40 CFR 63.42.

To place its 112(g) implementing
program into effect, the chief executive
officer of the State or local jurisdiction
must certify to EPA that its program
meets all the requirements set forth in
the 112(g) rule, and publish a notice
stating that the program has been
adopted and specifying its effective
date. The program need not be officially
reviewed or approved by EPA.

3. Deferral of Area Sources

Virginia’s regulations continue to
present a minor facial inconsistency
with part 70’s applicability
requirements with respect to permitting
of area sources which EPA wishes to
clarify in advance. In Virginia Rule 8-
5, 9 VAC 5-80-50 D.1 provides that area
sources subject to requirements
promulgated under section 111 or 112 of
the CAA are deferred from the
obligation to obtain permits, and that
the “decision to require a permit for
these sources shall be made at the time
that a new standard is promulgated and
shall be incorporated into [Virginia’s
regulations] along with the listing of the
new standard.”

EPA’s regulations at 40 CFR 70.3(b)(2)
provide that the decision to exempt area
sources that become subject to section
111 or 112 standards adopted after July
21, 1992, will be made when such
standards are promulgated. EPA
interprets this language to mean that
unless the new standard explicitly
exempts area sources from Title V
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applicability, these area sources remain
subject to the permitting requirement of
CAA section 502(a) and are required to

obtain permits.

EPA was initially concerned that
owners and operators of these area
sources might, based on Virginia’s
regulations, mistakenly believe they are
not required to obtain permits either
because: (1) EPA may have not made an
explicit decision whether to exempt
them in setting the relevant standard,
thus resulting in no “decision” to
require them to obtain a permit being
incorporated into Virginia’s regulations
at the time the standard is incorporated;
or (2) Virginia may have not yet
incorporated into its regulations the
relevant standard, and its associated
implicit or explicit decision whether to
exempt area sources. Regarding the first
possible reason, EPA believes that
Virginia’s regulations can be reasonably
interpreted to properly require such
sources to obtain permits, if Virginia’s
incorporation of relevant sections 111
and 112 standards is treated as having
incorporated both any explicit decisions
to exempt sources from permitting and
any explicit or implicit decisions by
EPA to subject them to the permitting
requirement. The VADEQ has
committed to EPA that “In cases where
EPA has promulgated a standard under
section 111 or section 112 after July 21,
1992 and failed to declare whether or
not the facility or source category
covered by the standard is subject to the
Title V program or not, the Board in
making decisions under 9 VAC 5-80-90
D shall presume that the facility or
source category is subject to the Title V
program.” (See letter from the Director
of the VADEQ dated February 27, 1997.)
Regarding the second possible area of
confusion, Virginia’s provision does not
require area sources to obtain permits,
even if EPA has explicitly stated in the
substantive section 111 or section 112
rulemaking that they must, unless and
until Virginia incorporates the
underlying standard into its regulations.
Thus, if Virginia does not incorporate
the substantive federal rules into its
regulations, the requirement for these
sources to obtain a permit is not
triggered under Virginia’s program. The
Commonwealth has incorporated all
relevant sections 111 and 112 standards
to date, including any that extend the
permitting requirement to area sources.
Thus, the potential for confusion exists
only with respect to section 111 or
section 112 standards EPA promulgates
in the future. EPA notes that Virginia
has procedures for prompt
incorporation of new federal standards.
Since EPA has no reason to believe that

the Commonwealth will not continue to
timely incorporate these standards as
they become promulgated, Virginia’s
regulations do not in the Agency’s view
present an impediment to full approval
regarding this issue. EPA will, of course,
in conducting its oversight of Virginia’s
implementation of the program, watch
for any indication that delayed
incorporation of substantive standards
results in area sources not getting
permitted in a timely manner.

4. Audit Immunity and Privilege Law

Among other minimum elements
required for approval of a State
operating permits program, the CAA
includes the requirement that the
permitting authority has adequate
authority to assure that sources comply
with all applicable CAA requirements as
well as authority to enforce permits
through recovery of certain civil
penalties and appropriate criminal
penalties. Sections 502(b)(5) (A) and (E)
of the CAA. In addition, Part 70
explicitly requires States to have certain
enforcement authorities, including
authority to seek injunctive relief to
enjoin a violation, to bring suit to
restrain violations imposing an
imminent and substantial endangerment
to public health or welfare, and to
recover appropriate criminal and civil
penalties. 40 CFR 70.11. Moreover,
section 113(e) of the CAA sets forth
penalty factors for EPA or a court to
consider for assessing penalties for civil
and criminal violations of Title V
permits. EPA is concerned about the
potential impact of some State privilege
and immunity laws on the ability of
such States to enforce federal
requirements, including those under
Title V of the CAA.

Virginia has adopted legislation that
would provide, subject to certain
conditions, for an environmental
assessment (audit) “privilege’” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations.

Virginia’s Voluntary Environmental
Assessment Privilege, Code §10.1-1198,
provides a privilege that protects from

disclosure documents® and information
about the content of those documents
that are the product of a voluntary
environmental assessment. The
privilege does not extend to documents
or information that are: (1) Generated or
developed before the commencement of
a voluntary environmental assessment;
(2) that are prepared independently of
the assessment process; (3) that
demonstrate a clear, imminent and
substantial danger to the public health
or environment; or (4) that are required
by law. Particularly since documents
required by Title V of the Act and by
part 70 are documents “‘required by
law,” EPA interprets the
Commonwealth’s privilege as not
extending to Title V required
documents. Virginia’s Office of the
Attorney General has submitted a legal
opinion which supports EPA’s
understanding that the
Commonwealth’s Title V program
requirements for compliance
monitoring, reporting of violations,
record keeping, and compliance
certification, together render the
privilege inapplicable to compliance
evaluations, at a Title V source, of the
Commonwealth’s Title V requirements.

Virginia’s immunity law, Va. Code
§10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by federal law,”” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty.

The Office of the Attorney General’s
legal opinion states that the phrase “‘to
the extent consistent with requirements
imposed by federal law’’ renders this
statute inapplicable to Title V
enforcement. No person can claim or be
accorded immunity from any
enforcement action that involves the
Commonwealth’s Title V program
because to do so would be inconsistent
with the requirements of Title V of the
federal Clean Air Act. Thus, the statute
by its terms cannot apply to sources
operating under a Title V permit.” Thus,
EPA is not listing any conditions on
Virginia’s Title V program approval for
this issue because the legislation will
not preclude the Commonwealth from
enforcing its Title V permit program
consistent with the CAA’s requirements.

1Document is defined to include “field notes,
records of observations, findings, opinions,
suggestions, conclusions, drafts, memoranda,
drawings, photographs, videotape, computer-
generated or electronically recorded information,
maps, charts, graphs and surveys.” Va. Code §10.1—
1198.A.
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5. Variance Provision

While not an issue for purposes of
program approval, it should be noted
that Virginia has the authority to issue
a variance from requirements imposed
by Virginia law. The variance provision
at Va. Code §10.1-1307.C. empowers
the Air Pollution Control Board, after a
public hearing, to grant a local variance
from any regulation adopted by the
board. EPA regards this provision as
wholly external to the program
submitted for approval under Part 70,
and consequently is proposing to take
no action on this provision of Virginia
law. EPA has no authority to approve
provisions of State law, such as the
variance provision referred to, which
are inconsistent with the CAA. EPA
does not recognize the ability of a
permitting authority to grant relief from
the duty to comply with a federally
enforceable permit, except where such
relief is consistent with the applicable
requirements of the CAA and is granted
through procedures allowed by Part 70.
EPA reserves the right to enforce the
terms of the permit where the
permitting authority purports to grant
relief from the duty to comply with a
permit in a manner inconsistent with
the CAA and Part 70 procedures.

6. Permit Fee Changes

EPA notes that Virginia Rule 8-6
includes a provision, at 9 VAC 5-80-40
D. and E., which allows Virginia to
assess a fee of less than $25 per ton
(1989 dollars) adjusted for inflation, if
Virginia determines that it would collect
more money than required to fund its
Title V program if it assessed the full
$25 per ton fee (1989 dollars), adjusted
for inflation. If Virginia chooses in the
future to collect a fee of less than $25
(1989 dollars), adjusted for inflation, its
fee assessment would no longer meet
the requirement for presumed adequacy
under 40 CFR 70.9. Accordingly,
Virginia would trigger the requirements
under 40 CFR 70.9(b)(5) that it provide
EPA with a detailed accounting that its
fee schedule meets the requirements of
40 CFR 70.9(b)(1).

Before the Commonwealth assesses a
fee lower than the presumptive
minimum of $25 per ton (1989 dollars),
adjusted for inflation, it must obtain
EPA approval of such a fee. EPA would
approve such a fee if Virginia submitted
a detailed accounting showing that the
fee would result in the collection of
sufficient funds to run a fully adequate
Title V program. This requirement for
EPA approval of any fee lower than the
presumptive minimum is consistent
with the requirements of 40 CFR 70.9,
and is implied by 9 VAC 5-80-40 D.,

which states that *“Any adjustments
made to the annual permit program fee
shall be made within the constraints of
40 CFR 70.9.”

7. Title | Modifications

The EPA proposed to define “Title |
modification” in the August 31, 1995
Operating Permits Program and Federal
Operating Permits Program proposed
rule. The EPA proposed to define Title
I modification to mean any modification
under part C and D of Title | or sections
111(a)(4), 112(a)(5), or 112(g) of the Act
and regulations promulgated pursuant
to §61.07 of part 61. If the definition of
“Title | modification” is finalized as
proposed in the August 31, 1995,
proposed rule, the State’s definition
would be consistent with part 70. If the
definition of “Title | modification” is
changed from that proposed in the
August 31, 1995, proposed rule to
include minor new source review
changes, the Commonwealth will need
to revise its permit regulation to be
consistent with part 70.

IV. Proposed Aaction

EPA is proposing to grant interim
approval to the operating permits
program submitted by Virginia, and is
soliciting public comment on whether
or not such approval is appropriate. The
portions of the submittal for which EPA
is proposing interim approval consist of
the operating permit and operating
permit fee regulations submitted on
September 10, 1996, the acid rain
operating permit regulations submitted
on September 12, 1996, and other non-
regulatory documentation. If EPA does
grant such approval, Virginia will be
required to correct all of the remaining
deficiencies in its program which are
discussed earlier in this notice before
EPA could grant full approval to
Virginia’s program. The interim
approval, which would not be
renewable, would extend for a period of
two years. During the interim approval
period Virginia would be protected from
sanctions for failure to have a program,
and EPA would not be obligated to
promulgate a Federal permits program
in the Commonwealth. Permits issued
under a program with interim approval
have full standing with respect to Part
70, and the one year time period for
submittal of permit applications by
subject sources begins upon interim
approval, as does the three year time
period for processing the initial permit
applications.

Requirements for approval, specified
in 40 CFR 70.4(b), encompass section
112(1)(5) requirements for approval of a
program for delegation of section 112
standards as promulgated by EPA as

they apply to Part 70 sources. Section
112(1)(5) requires that the State’s
program contain adequate authorities,
adequate resources for implementation,
and an expeditious compliance
schedule, which are also requirements
under Part 70. Therefore, EPA is also
proposing to grant approval under
section 112(1)(5) and 40 CFR 63.91 of
the State’s program for receiving
delegation of section 112 standards that
are unchanged from Federal standards
as promulgated. This program for
delegations only applies to sources
covered by the Part 70 program.

V. Sanctions Stayed

Pursuant to section 502(d)(2)(A) of the
CAA, EPA may, at its discretion, apply
any of the sanctions in section 179(b) at
any time following the effective date of
a final disapproval. The available
sanctions include a prohibition on the
approval by the Secretary of
Transportation of certain highway
projects or the awarding of certain
federal highway funding, and a
requirement that new or modified
stationary sources or emissions units for
which a permit is required under Part D
of Title | of the CAA achieve an
emissions reductions-to-increases ratio
of at least 2-to-1. In addition, EPA is
required by section 502(d)(2)(B) of the
CAA to apply one of the sanctions in
section 179(b), as selected by the
Administrator, on the date 18 months
after the effective date of a final
disapproval, unless prior to that date the
State had submitted a revised operating
permits program and EPA had
determined that it corrected the
deficiencies that prompted the final
disapproval. Moreover, if the
Administrator finds a lack of good faith
on the part of the State, both sanctions
are to apply after the expiration of the
18-month period until the
Administrator determines that the State
has come into compliance. In all cases,
if, six months after EPA applies the first
sanction, the State has not submitted a
revised program that EPA has
determined corrects the disapproved
program’s deficiencies, a second
sanction is required. Finally, if EPA has
not granted full approval to the State’s
program by November 15, 1995, and the
State’s program at that point does not
have interim approval status, EPA must
promulgate, administer and enforce a
Federal permits program for the State on
that date.

EPA first disapproved Virginia’s
operating permits program in a Federal
Register notice published on December
5, 1994, which became effective on
January 5, 1995. As a result, EPA’s
authority to apply discretionary
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sanctions to Virginia arose on January 5,
1995, and the 18-month period before
which EPA is required to apply
sanctions also began on that date. EPA
was required to apply the first sanction
onJuly 5, 1996 and the second sanction
on January 5, 1997, unless by those
dates EPA had determined that Virginia
had corrected each of the deficiencies
that prompted EPA’s original
disapproval. EPA interprets the CAA to
require the Administrator to select by
rulemaking which sanction to apply
first, before mandatory sanctions may
actually be imposed. These sanctions
have not been applied in Virginia
because EPA has not yet published such
a rule covering deficiencies under Title
V.

EPA’s sanctions policy for applying
sanctions for State Title V Operating
Permits Program largely follows the
approach under Title | of the Act (see 40
CFR 52.31, 59 FR 39832 (August 4,
1994). Update to Sanctions Policy for
State Title V Operating Permits
Programs, John S. Seitz, Director Office
of Air Quality Planning and Standards,
(March 28, 1995).

Based on this proposed approval of
the Virginia Title V operating permits
program, EPA is making an interim final
determination by this action that the
Commonwealth has corrected the
deficiencies prompting the original
disapproval of the Virginia Title V
operating permits program. EPA has
determined that it is more likely than
not that the Commonwealth has
corrected the deficiencies that prompted
the original disapproval of the Virginia
operating permits program. This interim
final determination will stay the
implementation of sanctions unless and
until either this proposed approval is
finalized or is withdrawn.

Although this action regarding
sanctions is effective upon publication,
EPA will take comment on this interim
final determination as well as on EPA’s
proposed interim approval of the
Commonwealth’s submittal. EPA will
publish a final notice taking into
consideration any comments received
on EPA’s proposed action and this

interim final action. EPA has
determined that it is appropriate to give
immediate effect to this interim final
determination that Virginia has
corrected its prior disapproval
deficiencies because it would not be in
the public interest to leave Virginia
vulnerable to sanctions pending
finalization of the proposed approval.
See, e.g., 59 FR 39832, 39838 and
39849-50 (August 4, 1994).

Today EPA is also providing the
public with an opportunity to comment
on this interim final determination. If,
based on any comments on this action
and any comments on EPA’s proposed
interim approval of Virginia’s Title V
submittal, EPA determines that the
Virginia’s Title V submittal is not
approvable and this final action was
inappropriate, EPA will take further
action to disapprove the Title V
submittal. If EPA’s proposed approval of
the Virginia Title V submittal is
reversed, then Virginia would remain
vulnerable to sanctions under section
502(d)(2)(A) of the CAA.

VI. Administrative Requirements
A. Request for Public Comments

The EPA is requesting comments on
this proposed interim approval. Copies
of the State’s submittal and other
information relied upon for the
proposed interim approval are
contained in a docket maintained at the
EPA Regional Office. The docket is an
organized and complete file of all the
information submitted to, or otherwise
considered by, EPA in the development
of this proposed interim approval. The
principal purposes of the docket are: (1)
To allow interested parties a means to
identify and locate documents so that
they can effectively participate in the
approval process; and (2) to serve as the
record in case of judicial review. The
EPA will consider any comments
received by April 17, 1997.

B. Executive Order 12866
The Office of Management and Budget

has exempted this action from Executive
Order 12866 review.

C. Regulatory Flexibility Act

The EPA’s actions under section 502
of the CAA do not create any new
requirements, but simply address
operating permits programs submitted
to satisfy the requirements of 40 CFR
Part 70. Because this action does not
impose any new requirements, it does
not significantly impact a substantial
number of small entities.

D. Federal Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995
("Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final action
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must consider the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule. This
Federal action proposes to approve
Virginia’s pre-existing Title VV program,
and imposes no new Federal
requirements. Accordingly, this action
would not impose a federal mandate
which would result in additional costs
for State, local, or tribal governments, or
for the private sector.

List of Subjects in 40 CFR Part 70

Environmental Protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Authority: 42 U.S.C. 7401-7671q.

Dated: March 7, 1997.

W. Michael McCabe,

Regional Administrator,

Region I11.

[FR Doc. 97-6826 Filed 3—17-97; 8:45 am]
BILLING CODE 6560-50-P



12788

Notices

Federal Register

Vol. 62, No. 52
Tuesday, March 18, 1997

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Docket No. FV97-925-1 NC]

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Agricultural Marketing Service,

USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request an
extension for and revision to a currently
approved information collection for
Grapes Grown in a Designated Area of
Southeastern California, Marketing
Order No. 925.

DATES: Comments on this notice must be
received by May 19, 1997 to be assured
of consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Charles L. Rush, Marketing
Order Administration Branch, F & V,
AMS, USDA, P.O. Box 96456, room
2523-S, Washington, D.C., 20090-6456,
or FAX (202) 720-5698; or Rose M.
Aguayo, California Marketing Field
Office, Marketing Order Administration
Branch, F&V, AMS, USDA, 2202
Monterey Street, suite 102B, Fresno,
California 93721; telephone: (209) 487—
5901, Fax # (209) 487-5906.

SUPPLEMENTARY INFORMATION:

Title: Grapes Grown in a Designated
Area of Southeastern California,
Marketing Order 925.

OMB Number: 0581-0109.

Expiration Date of Approval: August
31, 1997.

Type of Request: Extension and
revision of currently approved
information collection.

Abstract: Marketing order programs
provide an opportunity for producers of

fresh fruits, vegetables and specialty
crops, in a specified production area, to
work together to solve marketing
problems that cannot be solved
individually. Order regulations help
ensure adequate supplies of high quality
product and adequate returns to
producers. Under the Agricultural
Marketing Agreement Act of 1937
(AMAA), as amended (7 U.S.C. 601—
674), industries enter into marketing
order programs. The Secretary of
Agriculture is authorized to oversee the
order’s operations and issue regulations
recommended by a committee of
representatives from each commodity
industry.

The information collection
requirements in this request are
essential to carry out the intent of the
AMAA, to provide the respondents the
type of service they request, and to
administer the table grape marketing
order program, which has been
operating since 1984.

The table grape marketing order
authorizes the issuance of quality
regulations and inspection
requirements. Regulatory provisions
apply to table grapes shipped within
and outside of the production area,
except those specifically exempt. The
order also has authority for production
and marketing research and
development projects.

The order, and rules and regulations
issued thereunder, authorize the
California Desert Grape Administrative
Committee (Committee), the agency
responsible for local administration of
the order, to require handlers and
growers to submit certain information.
Much of this information is compiled in
aggregate and provided to the industry
to assist in marketing decisions.

The Committee has developed forms
as a means for persons to file required
information with the Committee relating
to table grape supplies, shipments,
dispositions, and other information
needed to effectively carry out the
purpose of the Act and order. Table
grapes may be shipped beginning in
April and ending in August, and these
forms are utilized accordingly. A USDA
form is used to allow growers to vote on
amendments to or continuance of the
marketing order. In addition, table grape
growers and handlers who are
nominated by their peers to serve as
representatives on the Committee must

file nomination forms with the
Secretary.

The forms covered under this
information collection require the
minimum information necessary to
effectively carry out the requirements of
the order, and their use is necessary to
fulfill the intent of the Act as expressed
in the order.

The information collected is used
only by authorized representatives of
the USDA, including AMS, Fruit and
Vegetable Division regional and
headquarter’s staff, and authorized
employees of the Committee.
Authorized Committee employees and
the industry are the primary users of the
information and AMS is the secondary
user.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.078 hours per
response.

Respondents: Table grape growers and
handlers in the designated production
area in California.

Estimated Number of Respondents:
274.

Estimated Number of Responses per
Respondent: 1.850.

Estimated Total Annual Burden on
Respondents: 39.58 hours.

Comments are invited on: (1) whether
the proposed collection of information
is necessary for the proper performance
of the functioning of the table grape
marketing order program, including
whether the information will have
practical utility; (2) the accuracy of the
collection burden estimate and the
validity of methodology and
assumptions used in estimating the
burden of respondents; (3) ways to
enhance the quality, utility, and clarity
of the information to be collected; and
(4) ways to minimize the burden of
collection of information on those who
are to respond, including the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments should reference OMB No.
0581-0109 and Grapes Grown in a
Designated Area of Southeastern
California Marketing Order No. 925, and
be mailed to USDA in care of Charles L.
Rush at the above address. Comments
should reference the docket number and
the date and page number of this issue
of the Federal Register. All comments
received will be available for public
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inspection during regular business
hours at the same address.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Dated: March 12, 1997.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 97-6784 Filed 3-17-97; 8:45 am]
BILLING CODE 3410-02-P

[Docket No. FV97-927—-1 NC]

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Proposed collection; comments
requested.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35), this notice
announces the Agricultural Marketing
Service’s (AMS) intention to request an
extension for and revision to a currently
approved information collection for
Winter Pears Grown in Oregon,
Washington, and California, Marketing
Order No. 927.

DATES: Comments on this notice must be
received by May 19, 1997 to be assured
of consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Teresa L. Hutchinson,
Marketing Specialist, Northwest
Marketing Field Office, Fruit and
Vegetable Division, AMS, USDA, 1220
SW Third Avenue, Room 369, Portland,
OR 97204, Telephone: (503) 326—2055,
Fax: (503) 326—7440.

SUPPLEMENTARY INFORMATION:

Title: Winter Pears Grown in Oregon,
Washington, and California, Marketing
Order 927.

OMB Number: 0581-0089.

Expiration Date of Approval:
September 30, 1997.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: Marketing order programs
provide an opportunity for producers of
fresh fruits, vegetables and specialty
crops, in a specified production area, to
work together to solve marketing
problems that cannot be solved
individually. Order regulations help
ensure adequate supplies of high quality
product and adequate returns to
producers. Under the Agricultural
Marketing Agreement Act of 1937
(AMAA), as amended (7 U.S.C. 601—
674), marketing order programs are

established if favored in referendum
among producers. The handling of the
commodity is regulated. The Secretary
of Agriculture is authorized to oversee
the order’s operations and issue
regulations recommended by a
committee of representatives from each
commodity industry.

The information collection
requirements in this request are
essential to carry out the intent of the
AMAA, to provide the respondents the
type of service they request, and to
administer the winter pear marketing
order program, which has been
operating since 1939.

The winter pear marketing order
authorizes the issuance of grade, size,
quality, inspection, and reporting
requirements for any variety of winter
pear. Currently grade, size, quality, and
inspection requirements are not being
used. The marketing order also provides
authority to fund projects involving
production research, marketing research
and development, and marketing
promotion, including paid advertising.
The order, and rules and regulations
issued thereunder, authorize the Winter
Pear Control Committee (committee),
which is responsible for locally
administering the program, to require
handlers and growers to submit certain
information. Much of the information is
compiled in aggregate and provided to
the industry to assist in marketing
decisions.

The Committee has developed forms
as a convenience to persons who are
required to file information with the
Committee relating to winter pear
production and supplies, shipments,
inventories, and other information
needed to effectively carry out the
purposes of the AMAA and the order. A
USDA form is used to allow growers to
vote on amendments or continuance of
the marketing order. In addition, winter
pear growers and handlers who are
nominated by their peers to serve as
representatives on the committee must
file nomination forms with the
Secretary.

These forms require the minimum
information necessary to effectively
carry out the requirements of the order,
and their use is necessary to fulfill the
intent of the AMAA as expressed in the
order.

The information collected is used
only by authorized representatives of
the USDA, including AMS, Fruit and
Vegetable Division regional and
headquarter’s staff, and authorized
employees of the committee. Authorized
committee employees and the industry
are the primary users of the information
and AMS is the secondary user.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.7546 hours per
response.

Respondents: Winter pear producers
and for-profit businesses handling fresh
winter pears produced in Oregon,
Washington, and California.

Estimated Number of Respondents:
1,890.

Estimated Number of Responses per
Respondent: 2.4714

Estimated Total Annual Burden on
Respondents: 3,570 hours.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Comments should reference OMB No.
0581-0089 and the Winter Pear
Marketing Order No. 927, and be sent to
USDA in care of Teresa Hutchinson at
the address above. All comments
received will be available for public
inspection during regular business
hours at the same address.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
become a matter of public record.

Dated: March 12, 1997.
Robert C. Keeney,
Director, Fruit and Vegetable Division.
[FR Doc. 97-6785 Filed 3—-17-97; 8:45 am]
BILLING CODE 3410-02-P

Agricultural Research Service

Notice of Intent to Seek Approval to
Collect Information

AGENCY: Agricultural Research Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) and Office of Management
and Budget (OMB) regulations at 5 CFR
part 1320 (60 FR 44978, August 29,
1995), this notice announces the



12790

Federal Register / Vol. 62, No. 52 / Tuesday, March 18, 1997 / Notices

Agricultural Research Service’s (ARS)
intention to request approval for a new
information collection from applicants
for Federal financial assistance, in order
to ensure compliance with civil rights
laws and regulations.

DATES: Comments on this notice must be
received by May 22, 1997 to be assured
of consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Gene P. Spory, Associate
Deputy Administrator, Financial
Management, Agricultural Research
Service, U.S. Department of Agriculture,
6303 Ivy Lane, Room 820, Greenbelt,
Md. 20770-1433, (301) 344-8106.

SUPPLEMENTARY INFORMATION:

Title: Application for ARS funding for
grants and assistance-type cooperative
agreements.

Type of Request: Approval to collect
information regarding applicants for
Federally funded programs.

Abstract: ARS’s Federally assisted
programs consist of the following types
of extramural awards executed under
the requirements of Public Law 95-224,
Federal Grant and Cooperative
Agreement Act of 1977:

1. Grants and Assistance-Type
Cooperative Agreements awarded in
support of basic or applied research.

2. Grants awarded in support of
research conferences and symposiums,
and other non-research activity.

The U.S. Department of Justice, Civil
Rights Division, has determined that
ARS has the responsibility to collect
such data from entities that have
applied or received Federal assistance
in the form of grants or assistance-type
cooperative agreements in order to
ensure compliance with Title VI of the
Civil Rights Act of 1964, Title IX of the
Education Amendments of 1972, and
the Rehabilitation Act of 1973. Together,
these acts prohibit discrimination on the
basis of race, color, national origin, sex,
or disability in any program receiving
Federal financial assistance.

ARS’s data collection duties are
pursuant to 28 CFR part 42 §§42.401-
42.415), which the Department of
Justice references as the legal basis
regarding Title VI for all Federal
agencies extending Federal assistance.
The purpose of part 42 is “to insure that
Federal agencies which extend financial
assistance properly enforce Title VI of
the Civil Rights Act of 1964.”” Part 42
further states that Federal agencies
which extend financial assistance have
the responsibility to enforce Title VI, in
accordance with the authority under
Executive Order 12250. In addition, the
Department of Agriculture’s Title VI
regulations at 7 CFR 15.5(a) require the

ARS, as the administering agency to
conduct compliance reviews of the
practices of recipients of ARS grants and
assistance-type cooperative agreements
to determine compliance with
requirements of Title VI.

Furthermore, the Department of
Agriculture is responsible for ensuring
compliance with Title IX pursuant to
Executive Order 12250, 45 CFR 86.1 et
seq., and 7 CFR 15a.1 et seq., and
compliance with the Rehabilitation Act
pursuant to Executive Order 12250, 28
CFR 41.1 et seq., and 7 CFR 15b.1 et seq.

Data requested to assure compliance
with these Civil Rights Acts and
regulations include (1) race, ethnic, sex,
and disability information on employees
conducting the research, and
membership of planning and advisory
bodies, and (2) other information
necessary to effectively enforce Title VI,
Title IX, and the Rehabilitation Act.

Information to be obtained from the
public includes: Project Proposal;
Application for Funding; Budget
Information; Other Federal Financial
Assistance Support; Research Assurance
Statement; Civil Rights Assurance
Certification; Certification Regarding
Debarment and Suspension;
Certification Regarding Drug-Free
Workplace; Certification Requirements
Related to Lobbying.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average four hours per
set, including the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.

Respondents: Universities, animal
and plant research scientists and
individuals who perform research
relevant to the mission of ARS.

Estimated Number of respondents:
200.

Estimated Total Annual Burden on
Respondents: 800 hours.

Copies of the information to be
collected can be obtained from Gene P.
Spory, Associate Deputy Administrator,
Financial Management, at (301) 344—
8106.

Comments: Comments are invited on
(a) whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and (d) ways to minimize the
burden on those who are to respond,

such as through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques. Comments may be sent to
Gene P. Spory, Associate Deputy
Administrator, Financial Management,
ARS, U.S. Department of Agriculture,
6303 Ivy Lane, Room 820, Greenbelt,
MD 20770-1433. All responses to this
notice will be summarized and included
in the request for OMB approval. All
comments will also become a matter of
public record.

Signed at Washington, D.C.
Gene P. Spory,

Associate Deputy Administrator, Financial
Management.

[FR Doc. 97-6731 Filed 3—17-97; 8:45 am]
BILLING CODE 3410-03-M

Commodity Credit Corporation

Notice of Request for Extension and
Revision of a Currently Approved
Information Collection

AGENCY: Commodity Credit Corporation,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the intention of the
Commodity Credit Corporation (CCC) to
request an extension for, and revision
of, an information collection currently
in effect with respect to the Standards
for Approval of Warehouses for grain,
rice, dry edible beans, and seed.

DATES: Comments on this notice must be
received on or before May 19, 1997 to
be assured consideration.

ADDITIONAL INFORMATION OR COMMENTS:
Contact Steve Closson, Chief, USDA,
Farm Service Agency, Warehouse and
Inventory Division, Storage Contract
Branch, STOP 0553, PO Box 2415,
Washington, D.C. 20250-2415, (202)
720-7434.

SUPPLEMENTARY INFORMATION:

Title: Standards for Approval of
Warehouses, Reporting and
Recordkeeping Requirements.

OMB Number: 0560-0009.

Expiration Date: June 30, 1997.

Type of Request: Extension and
revision of a currently approved
information collection.

Abstract: The information collected
under Office of Management and Budget
(OMB) Number 0560-0009, as identified
above, allows CCC to effectively
administer storage agreements. These
agreements are authorized by the CCC
Charter Act. 15 U.S.C. 714 note. The
forms allow CCC to contract for
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warehouse storage and related services
and to monitor and enforce all
provisions of 7 CFR part 1421. These
forms are furnished to interested
warehouse operators or used by
warehouse examiners employed by CCC
to secure and record information about
the warehouse operator and the
warehouse. The general purpose of the
forms is to provide those charged with
executing contracts for CCC a basis to
determine whether the warehouse and
the warehouse operator meet applicable
standards for a contract and to
determine compliance once the contract
is approved.

Estimate of Burden: Public reporting
burden for this information collection is
estimated to average .67 hours per
response.

Respondents: Warehouse Operators.

Estimated Number of Respondents:
3,130.

Estimated Number of Responses per
Respondent: 1.7.

Estimated Total Annual Burden on
Respondents: 379,240 hours.

Proposed topics for comment include:
(a) Whether the continued collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the CCC’s estimate of
burden including the validity of the
methodology and assumptions used; (c)
enhancing the quality, utility, and
clarity of the information collected; or
(d) minimizing the burden of the
collection of the information on those
who are to respond, including through
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments should be sent to the Desk
Officer for Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget,
Washington, D.C. 20503 and to Steve
Closson, Chief, USDA, Farm Service
Agency, Warehouse and Inventory
Division, Storage Contract Branch,
STOP 0553, P.O. Box 2415, Washington,
D.C. 20250-2415, (202) 720-7434.

Signed at Washington, DC, on March 7,
1997.

Bruce R. Weber,

Executive Vice President, Commodity Credit
Corporation.

[FR Doc. 97-6733 Filed 3—17-97; 8:45 am]
BILLING CODE 3410-05-P

Farm Service Agency

List of Warehouses and Availability of
List of Cancellations and/or
Terminations

AGENCY: Farm Service Agency, USDA
ACTION: Notice of publication

SUMMARY: Notice is hereby given that
the Farm Service Agency has published
a list of warehouses licensed under the
United States Warehouse Act (7 U.S.C.
241 et seq.) as of December 31, 1996, as
required by section 26 of that Act (7
U.S.C. 266). A list of cancellations or
terminations that occurred during
calendar year 1996 is also available.
Interested parties may obtain a copy of
either list from the person listed below.
FOR FURTHER INFORMATION CONTACT: Mrs.
Judy Fry, Farm Service Agency,
Warehouse and Inventory Division, U.S.
Department of Agriculture, STOP: 0553,
P.O. Box 2415, 5962-South Agriculture
Building, Washington, D.C. 20250-2415,
telephone: 202—-720-3822.

Signed at Washington, D.C., on March 10,
1997.
Bruce R. Weber,
Administrator, Farm Service Agency.
[FR Doc. 97-6734 Filed 3-17-97; 8:45 am]
BILLING CODE 3410-05-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[Docket 12-97]

Foreign-Trade Zone 18, San Jose, CA,
Request for Manufacturing Authority,
Solectron Corporation Plant
(Electronic/Computer/
Telecommunication Equipment), San
Jose, California

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by San Jose Distribution
Services, operator of FTZ 18, pursuant
to §400.32(b)(1)(ii) of the Board’s
regulations (15 CFR part 400),
requesting authority on behalf of
Solectron Corporation, to “kit"/
assemble computer/telecommunication
subassemblies and products within FTZ
18. It was formally filed on March 7,
1997.

Solectron Corporation is a contract
assembler/manufacturer of computer/
telecommunication subassemblies and
products, specializing in the production
of complex printed circuit boards.
Solectron plans to use a site (up to
20,000 sq. ft.) within FTZ 18 to conduct
a range of activities under zone
procedures as an adjunct to operations

at its Milpitas, California, plant. The

requested scope of authority for

manufacturing under zone procedures
parallels the range of activity conducted
at the Milpitas plant.

Solectron is proposing to “kit"/
assemble a variety of computer/
telecommunication equipment and
subassemblies within FTZ 18, including
printed circuit board assemblies,
computers and components,
telecommunication equipment and
components, fax machines and modems.

Foreign components, which will
account for an estimated 40 to 50
percent of material value, may include
printed circuit boards, conductors,
resistors, transmitters, diodes,
transistors, capacitors, fuses, circuit
breakers, switches, surge suppressors,
motor starters, modems, facsimile
machines and parts, routers and
bridgers, computer and
telecommunications equipment parts. It
is estimated that some 40 percent of the
FTZ production would be exported.

Zone procedures would exempt
Solectron from Customs duty payments
on foreign components used in
production for export. On domestic
sales, the company would be able to
choose the duty rate (duty-free to 8.5%,
with most less than 2.7%) that applies
to the finished product. The duty rates
on foreign components range from duty-
free to 9.8% percent. The application
indicates that zone procedures will
improve the plant’s international
competitiveness and will help increase
exports.

Public comment is invited from
interested parties. Submissions (original
and 3 copies) shall be addressed to the
Board’s Executive Secretary at the
address below. The closing period for
their receipt is May 19, 1997. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period to May 2, 1997.

A copy of the request will be available
for public inspection at the following
locations:

U.S. Department of Commerce, Export
Assistance Center, 5201 Great
American Pkwy., #456, Santa Clara,
California 95054

Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
3716, U.S. Department of Commerce,
14th and Pennsylvania Avenue, NW.,
Washington, DC 20230

Dated: March 10, 1997.
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 97-6681 Filed 3—17-97; 8:45 am]
BILLING CODE 3510-DS-P
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[Docket 14-97]

Foreign-Trade Zone No. 143—
Sacramento, CA Area, Application for
Subzone Status, Hewlett-Packard
Company (Computers and Related
Electronic Products), Sacramento, CA
Area

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Sacramento-Yolo Port
District, grantee of FTZ 143, requesting
special-purpose subzone status for the
manufacturing and distribution facilities
(computers, printers, measurement
devices, medical products and related
products) of the Hewlett-Packard
Company (Hewlett-Packard), located in
the Sacramento, California area. The
application was submitted pursuant to
the Foreign-Trade Zones Act, as
amended (19 U.S.C. 81a—81u), and the
regulations of the Board (15 CFR part
400). It was formally filed on March 10,
1997.

The Hewlett-Packard facilities are
located at three sites totaling 569.2 acres
(5.9 mil. sqg. ft. at completion) in the
Sacramento, California area:

Site 1 (500.2 acres, 1,233,800 sq. ft. plus
2,900,000 sqg. ft. proposed)—main
manufacturing plant, 8000 Foothills
Boulevard, Roseville, California;

Site 2 (26.7 acres, 515,600 sq. ft.)—
warehouse/processing facility, 2975-
3055-3071 Venture Drive, Lincoln,
California;

Site 3 (42.3 acres, 800,000 sq. ft. plus
400,000 sq. ft. proposed)—warehouse/
processing facility, 2222 East Beamer
Street/ 221 Hanson Way, Woodland,
California.

The facilities (4,000 employees) are
used for storage, manufacture, and
distribution for import and export of
computers and related devices, printers,
electronic test and measurement
devices, electronic medical products,
and related electronic products and
components. A number of components
are purchased from abroad (an
estimated 40% of value on
manufactured products), including:
printed circuit boards, silicon wafers,
rectifiers, integrated circuits, memory
modules, CD-ROM drives, disk drives,
scanners, hard drives, keyboards,
monitors/displays (CRT and LCD type),
LEDs, speakers, microphones, belts,
valves, bearings, plastic materials,
industrial chemicals, sensors, filters,
resistors, transducers, fuses, plugs,
relays, ink cartridges, toner cartridges,
switches, fasteners, cards, transformers,
DC/electric motors, magnets, modems,
batteries, cabinets, power supplies,
cables, copper wire, power cords,
optical fiber, casters, cases, labels, and

packaging materials (1997 duty range:

free—14.2%).

Zone procedures would exempt
Hewlett-Packard from Customs duty
payments on foreign components used
in export production. On its domestic
sales, Hewlett-Packard would be able to
choose the lower duty rate that applies
to the finished products (free—13.2%)
for the foreign components noted above.
The application indicates that the
savings from zone procedures would
help improve the plant’s international
competitiveness.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and three copies)
shall be addressed to the Board’s
Executive Secretary at the address
below. The closing period for their
receipt is May 19, 1997. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period to June 2, 1997.

A copy of the application and the
accompanying exhibits will be available
for public inspection at each of the
following locations:

Office of the Executive Secretary,
Foreign-Trade Zones Board, U.S.
Department of Commerce, Room
3716, 14th and Pennsylvania Avenue,
NW., Washington, DC 20230

Office of the Port Director, Sacramento-
Yolo Port District, 1251 Beacon Blvd.,
Suite 200, West Sacramento, CA
95691

Dated: March 10, 1997.
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 97-6682 Filed 3-17-97; 8:45 am]
BILLING CODE 3510-DS-P

[Docket 11-97]

Foreign-Trade Zone 26—Atlanta, GA,
Area, Expansion of Manufacturing
Authority—Subzone 26D, Yamaha
Motor Manufacturing Corporation of
America Plant (All-Terrain Vehicles),
Newnan, GA

An application has been submitted to
the Foreign-Trade Zones Board (the
Board) by the Georgia Foreign-Trade
Zone, Inc., grantee of FTZ 26, requesting
on behalf of the Yamaha Motor
Manufacturing Corporation of America
(YMMC), operator of FTZ Subzone 26D,
YMMC plant, Newnan, Georgia, an
expansion of the scope of authority to
include the manufacture of all-terrain

vehicles under FTZ procedures within
Subzone 26D. It was formally filed on
March 6, 1997.

Subzone 26D was approved by the
Board in 1989 with activity granted for
the manufacture of personal water craft
and golf cars (Board Order 433, 54 FR
24370, 6—-7-89). The manufacturing
authority for golf cars is subject to a
restriction that requires privileged
foreign status (19 CFR 146.41) to be
elected on all foreign components.

YMMC is now requesting authority to
expand the scope of FTZ authority to
include the manufacture of four wheel,
all-terrain vehicles (ATVs) under FTZ
procedures for the U.S. market and
export. The plant’s manufacturing space
will be increased from 400,000 to
540,000 square feet within the 238-acre
plant site. The new all-terrain vehicle
activity will involve welding, plastic
molding, painting, and assembly using
domestic and foreign components.
Foreign-sourced components and
subassemblies will comprise
approximately 49 percent of the
finished ATVs material value, and
include: engines, head/tail lights, wiring
harnesses, electrical components, spark
plugs, flanges/spacers/grommets,
ignition coils, starter motors, breathers,
pulleys, exhaust components,
carburetors, axles, pinion gears, brake
components, fasteners, shock absorbers,
springs, bearings, hoses, gaskets/seals,
o-rings, steering gears (duty rate range:
free—8.9%). The application indicates
that 54 percent of the finished ATVS’
material value will be U.S. sourced
within four years of the launch of
production.

FTZ procedures would exempt
YMMC from Customs duty payments on
the foreign components used in export
activity (about 2% of shipments). On its
domestic sales, the company would be
able to elect the duty rate that applies
to finished ATVs (2.5%) for the foreign
components noted above. The
application indicates that the savings
from FTZ procedures would help
improve the plant’s international
competitiveness.

Public comment on the application is
invited from interested parties.
Submissions (original and three copies)
shall be addressed to the Board’s
Executive Secretary at the address
below. The closing period for their
receipt is May 19, 1997. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period (to June 2, 1997).

A copy of the application will be
available for public inspection at the
following location: Office of the
Executive Secretary, Foreign-Trade
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Zones Board, Room 3716, U.S.
Department of Commerce, 14th Street
and Pennsylvania Avenue, NW.,
Washington, DC 20230.

Dated: March 10, 1997.
John J. Da Ponte, Jr.,
Executive Secretary.
[FR Doc. 97-6683 Filed 3-17-97; 8:45 am]
BILLING CODE 3510-DS-P

[Docket 13-97]

Foreign-Trade Zone 21—Charleston,
South Carolina Area, Application for
Expansion

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board
(the Board) by the South Carolina State
Ports Authority (SCSPA), grantee of FTZ
21, requesting authority to expand its
zone in the Charleston, South Carolina
area, within the Charleston, South
Carolina Customs port of entry. The
application was submitted pursuant to
the provisions of the Foreign-Trade
Zones Act, as amended (19 U.S.C. 8la—
81u), and the regulations of the Board
(15 CFR Part 400). It was formally filed
on March 7, 1997.

FTZ 21 was approved on June 12,
1975 (Board Order 106, 40 FR 25613, 6/
17/75) and expanded on February 28,
1995 (Board Order 734, 60 FR 12735, 3/
8/95), June 20, 1996 (Board Order 832,
61 FR 33491, 6/27/96) and October 23,
1996 (Board Order 850, 61 FR 57383,
11/6/96). The zone project includes 9
general-purpose sites in the coastal area
of South Carolina: Site 1 (134 acres)—
Tri-County Industrial Park,
Summerville; Site 2 (57 acres)—Cainhoy
Industrial Park, Wando; Site 3 (160
acres)—Crowfield Corporate Center,
Goose Creek; Site 4 (998 acres)—Low
Country Regional Industrial Park, Early
Branch; Site 5 (2,017 acres)—SCSPA'’s
terminal complex, Charleston; Site 6 (19
acres)—Meadow Street Business Park,
Loris; Site 7 (1,782 acres)—Myrtle Beach
International Airport/former Myrtle
Beach U.S. Air Force Base, Myrtle
Beach; Site 8 (23 acres)—within Wando
Park, Mount Pleasant (expires 12/31/
97); and, Site 9 (548 acres)—Charleston
Business Park, Charleston. An
application is currently pending with
the Board to expand and remove the
time limit for Site 8 within Wando Park
in Mount Pleasant (Docket No. 62—-96).

The applicant is now requesting
authority to expand the general-purpose

zone to include four new sites in the

North Charleston area: Site 10 (105

acres)—within the 133-acre Ashley

Industrial Park, 3045 Ashley Phosphate

Road, North Charleston; Site 11 (459

acres)—within the 500-acre Charleston

International Commerce Park, 5500

International Blvd., Charleston; Site 12

(1,120 acres, 2 tracts) within the

Palmetto Commerce Park, Ladson Road,

North Charleston; and, Site 13 (76

acres)—North Charleston Convention

Center complex, 500 Coliseum Drive,

North Charleston. No specific

manufacturing requests are being made

at this time. Such requests would be
made to the Board on a case-by-case
basis.

In accordance with the Board’s
regulations, a member of the FTZ Staff
has been designated examiner to
investigate the application and report to
the Board.

Public comment on the application is
invited from interested parties.
Submissions (original and 3 copies)
shall be addressed to the Board’s
Executive Secretary at the address
below. The closing period for their
receipt is May 19, 1997. Rebuttal
comments in response to material
submitted during the foregoing period
may be submitted during the subsequent
15-day period (to June 2, 1997).

A copy of the application and
accompanying exhibits will be available
for public inspection at each of the
following locations:

U.S. Department of Commerce, Export
Assistance Center, 81 Mary Street,
Charleston, South Carolina 29402

Office of the Executive Secretary,
Foreign-Trade Zones Board, Room
3716, U.S. Department of Commerce,
14th and Pennsylvania Avenue, NW.,
Washington, DC 20230
Dated: March 10, 1997.

John J. Da Ponte, Jr.,

Executive Secretary.

[FR Doc. 97-6680 Filed 3-17-97; 8:45 am]

BILLING CODE 3510-DS-P

International Trade Administration

Initation of Antidumping and
Countervailing Duty Administrative
Reviews and Request for Revocation
in Part

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of initiation of
antidumping and countervailing duty
administrative reviews and request for
revocation in part.

SUMMARY: The Department of Commerce
(the Department) has received requests
to conduct administrative reviews of
various antidumping and countervailing
duty orders and findings with February
anniversary dates. In accordance with
the Department’s regulations, we are
initiating those administrative reviews.
The Department also received a request
to revoke one antidumping duty order
in part.

EFFECTIVE DATE: March 18, 1997.

FOR FURTHER INFORMATION CONTACT:

Holly A. Kuga, Office of AD/CVD
Enforcement, Import Administration,
International Trade Administration,
U.S. Department of Commerce, 14th
Street and Constitution Avenue, N.W.,
Washington, D.C. 20230, telephone:
(202) 482-4737.

SUPPLEMENTARY INFORMATION:
Background

The Department has received timely
requests, in accordance with 19 CFR
353.22(a) and 355.22(a) (1994), for
administrative reviews of various
antidumping and countervailing duty
orders and findings with February
anniversary dates. The Department also
received a timely request to revoke in
part the antidumping duty order on
mechanical transfer presses from Japan.

Initiation of Reviews

In accordance with sections 19 CFR
353.22(c) and 355.22(c), we are
initiating administrative reviews of the
following antidumping and
countervailing duty orders and findings.
The Department is not initiating an
administrative review of any exporters
and/or producers who were not named
in a review request because such
exporters and/or producers were not
specified as required under section
353.22(a) (19 CFR 353.22(a)). We intend
to issue the final results of these reviews
not later than February 28, 1998.

Period to be reviewed

ANTIDUMPING DUTY PROCEEDINGS

India: Forged Stainless Steel Flanges, A-533-809

2/1/96-1/31/97
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Period to be reviewed

Akai Impex, Ltd.
Mukand, Ltd.

India; Stainless StEEl Bar, A—533—8L0 .......ccciiiiriiiiieeiiitieie et e eeit e e e e e e e et e eeeeeeerbaaeeeeesea s bteeeaeeesaabrrraeeeaeaaabaaraeeeeaaarare

Mukand, Ltd.
Ferro Alloys Corporation Limited

Japan: Mechanical Transfer Presses, A-588-810

Aida Engineering, Ltd.
Hitachi Zosen Corporation
Ishikawajima-Harima Heavy Industries

Japan: Melaming, A—B88—056 ..........couiuuiiiiiiiaiiiie ettt e ettt e e s et e e ste e e e atee e e e be e e e aabe e e e aab et e e b et e e e be e e e s be e e e nbe e e anne e e annneeaanneas

Taiyo Ink Manufacturing Co.
Nissan Chemical Industries, Ltd.

The People’s Republic of China: Axes/Adzes,* A-570-803

Fujian Machinery & Equipment Import & Export Corporation
Shandong Machinery Import & Export Corporation

Tianjin Machinery Import & Export Company
The People’s Republic of China: Bars/Wedges,* A-570-803

Fujian Machinery & Equipment Import & Export Corporation

Liaoning Limeng Group Limited Company

Shandong Machinery Import & Export Corporation

Tianjin Machinery Import & Export Company

Zibo Tool Factory

The People’s Republic of China: Hammers/Sledges,* A-570-803

Fujian Machinery & Equipment Import & Export Corporation
Shandong Machinery Import & Export Corporation

Tianjin Machinery Import & Export Company
The People’s Republic of China: Picks/Mattocks,* A—570-803

Fujian Machinery & Equipment Import & Export Corporation
Shandong Machinery Import & Export Corporation

Tianjin Machinery Import & Export Company

*All other exporters of hand tools from the People’s Republic of China are conditionally covered by this review.
The People’s Republic of China: Manganese Metal,* A-570-840

China National Electronics Import & Export Hunan Company
China Hunan International Economic Development (Group) Corporation

China Metallurgical I/E
I/E Association Corp.

Hunan Corp./Hunan

Minmetals Precious & Rare Mineral Import & Export Corporation

*All other exporters of manganese metal from the People’s Republic of China are conditionally covered by this

review.

The People’s Republic of China: Paint Brushes,* A-570-501

Hebei Animal By-Products I/E Corp.

Hunan Provincial Native Produce & Animal By-Products Import & Export Corporation

*All other exporters of paint brushes from the People’s Republic of China are conditionally covered by this re-

view.

The People’s Republic of China: Certain Cased Pencils, A-570-827

Shanghai Foreign Trade Corporation*

*Shanghai Foreign Trade Corporation was inadvertently identified as subject to administrative review request
(January 17, 1997, (62 FR 2647). As all other exporters of certain cased pencils from the PRC, this company

is conditionally covered by this review.

COUNTERVAILING DUTY PROCEEDINGS

None.

2/1/96-1/31/97

2/1/96-1/31/97

2/1/96-1/31/97

2/1/96-1/31/97

2/1/96-1/31/97

2/1/96-1/31/97

2/1/96-1/31/97

6/14/95-1/31/97

2/1/96-1/31/97

12/1/95-11/30/96

If requested within 30 days of the date
of publication of this notice, the
Department will determine whether
antidumping duties have been absorbed
by an exporter or producer subject to
any of these reviews if the subject
merchandise is sold in the United States
through an importer which is affiliated
with such exporter or producer.

Interested parties must submit
applications for disclosure under
administrative protective orders in
accordance with 19 CFR 353.34(b) and
355.34(b).

These initiations and this notice are
in accordance with section 751(a) of the
Tariff Act of 1930, as amended (19

U.S.C. 1675(a)) and 19 CFR 353.22(c)(1)
and 355.22(c)(1).

Dated: March 11, 1997.
Jeffrey P. Bialos,

Principal Deputy Assistant Secretary for
Import Administration.

[FR Doc. 97-6684 Filed 3-17-97; 8:45 am]
BILLING CODE 3510-DS-M

[A-580-812]

Dynamic Random Access Memory
Semiconductors of One Megabit or
Above from the Republic of Korea;
Preliminary Results of Antidumping
Duty Administrative Review and Notice
of Intent Not to Revoke Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of preliminary results of
antidumping duty administrative review
and notice of intent not to revoke order.




Federal Register / Vol. 62, No. 52 / Tuesday, March 18, 1997 / Notices

12795

SUMMARY: In response to requests from
two respondents and one U.S. producer,
the Department of Commerce (the
Department) is conducting an
administrative review of the
antidumping duty order on dynamic
random access memory semiconductors
of one megabit or above from the
Republic of Korea. The review covers
two manufacturers/exporters of the
subject merchandise to the United
States for the period of May 1, 1995
through April 30, 1996.

As a result of the review, the
Department has preliminarily
determined that no dumping margins
exist for both respondents. We intend
not to revoke the order on DRAMs from
Korea.

If these preliminary results are
adopted in our final results of
administrative review, we will instruct
the U.S. Customs Service not to assess
antidumping duties. Interested parties
are invited to comment on these
preliminary results. Parties who submit
arguments in this proceeding are
requested to submit with the argument
(1) a statement of the issue, and (2) a
brief summary of the argument.
EFFECTIVE DATE: March 18, 1997.

FOR FURTHER INFORMATION CONTACT:
Thomas F. Futtner, AD/CVD
Enforcement Office 4, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, N.W., Washington, D.C. 20230,
telephone: (202) 482-3814.

SUPPLEMENTARY INFORMATION:
Applicable Statute and Regulations

Unless otherwise indicated, all
citations to the statute are references to
the provisions effective January 1, 1995,
the effective date of the amendments
made to the Tariff Act of 1930 (the Act)
by the Uruguay Round Agreements Act
(URAA). In addition, unless otherwise
indicated, all citations to the
Department’s regulations are to the
current regulations, as amended by the
interim regulations published in the
Federal Register on May 11, 1995 (60
FR 25130).

Background

On May 10, 1993, the Department
published in the Federal Register (58
FR 27250) the antidumping duty order
on dynamic random access memory
semiconductors (DRAMs) from the
Republic of Korea. On May 8, 1996, the
Department published a notice of
“Opportunity to Request an
Administrative Review” of this
antidumping duty order for the period
of May 1, 1995, through April 30, 1996

(61 FR 20791). We received timely
requests for review from two
manufacturers/exporters of subject
merchandise to the United States:
Hyundai Electronics Industries, Co.
(Hyundai), and LG Semicon Co., Ltd.
(LGS, formerly Goldstar Electron Co.,
Ltd.). The petitioner, Micron
Technologies Inc., requested an
administrative review of these same two
Korean manufacturers of DRAMs. On
June 25, 1996, the Department initiated
a review of the above Korean
manufacturers (61 FR 32771). The
period of review (POR) for all
respondents was May 1, 1995, through
April 30, 1996. The Department is
conducting this review in accordance
with section 751 of the Act.

In addition, on June 25, 1996, we
automatically initiated an investigation
to determine if Hyundai and LGS made
sales of subject merchandise below the
cost of production (COP) during the
POR based upon the fact that we
disregarded sales found to have been
made below the COP in the original
less-than-fair-value (LTFV)
investigation, which was the most
recent period for which final results
were available when this review was
initiated.

Scope of the Review

Imports covered by the review are
shipments of DRAMs of one megabit or
above from the Republic of Korea
(Korea). Included in the scope are
assembled and unassembled DRAMs of
one megabit and above. Assembled
DRAMs include all package types.
Unassembled DRAMs include processed
wafers, uncut die and cut die. Processed
wafers produced in Korea, but
packaged, or assembled into memory
modules in a third country, are included
in the scope; wafers produced in a third
country and assembled or packaged in
Korea are not included in the scope.

The scope of this review includes
memory modules. A memory module is
a collection of DRAMs, the sole function
of which is memory. Modules include
single in-line processing modules (SIPs),
single in-line memory modules
(SIMMSs), or other collections of DRAMs,
whether unmounted or mounted on a
circuit board. Modules that contain
other parts that are needed to support
the function of memory are covered.
Only those modules which contain
additional items which alter the
function of the module to something
other than memory, such as video
graphics adapter (VGA) boards and
cards, are not included in the scope.

The scope of this review also includes
video random access memory
semiconductors (VRAMS), as well as

any future packaging and assembling of
DRAMs.

The scope of this review also includes
removable memory modules placed on
motherboards, with or without a central
processing unit (CPU), unless the
importer of motherboards certifies with
the Customs Service that neither it, nor
a party related to it or under contract to
it, will remove the modules from the
motherboards after importation. The
scope of this review does not include
DRAMSs or memory modules that are
reimported for repair or replacement.

The DRAMS subject to this review are
classifiable under subheadings
8542.11.0001, 8542.11.0024,
8542.11.0026, and 8542.11.0034 of the
Harmonized Tariff Schedule of the
United States (HTSUS). Also included
in the scope are those removable Korean
DRAMSs contained on or within
products classifiable under subheadings
8471.91.0000 and 8473.30.4000 of the
HTSUS. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the scope of this
review remains dispositive. The POR is
May 1, 1995, through April 30, 1996.

Intent Not To Revoke

Both respondents submitted requests,
in accordance with 19 CFR 353.25(b), to
revoke the order covering DRAMSs from
Korea.

A threshold question here concerns
the Department’s responsibility in
rendering a preliminary determination
on revocation. The Department’s
regulations provide that in a
preliminary determination on
revocation, the Department “will * * *
include [its decision] whether there is a
reasonable basis to believe that the
requirements for revocation or
termination are met.” 19 CFR
353.25(c)(2)(iii). In the respondents”
view, the “‘reasonable basis’ standard
has been met once certain evidence on
the record arguably supports a finding
that a “‘reasonable basis’ exists to
believe that the requirements for
revocation have been met. We disagree
with this approach and believe that the
Department is obligated to issue a
preliminary determination which
provides parties with its preliminary
view, on the basis of all of the
information on the record at that time,
of whether the revocation requirements
have been met. This provides the parties
notice of the Department’s initial views
on revocation and affords them the
opportunity to present arguments either
supporting or opposing the
Department’s preliminary
determination. See memorandum from
Thomas G. Ehr to Robert S. LaRussa,
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February 24, 1997. Thus, the question
here is whether, on the basis of all of the
evidence of record, the Department’s
requirements for revocation have been
preliminarily met.

Under the Department’s regulations,
the Department may revoke an order in
part if the Secretary concludes that,
among other things: (1) “‘one or more
producers or resellers covered by the
order have sold the merchandise at not
less than fair value for a period of at
least three consecutive years’; (2) “[i]t is
not likely that those persons will in the
future sell the merchandise at less than
fair value * * *”; and (3) ‘‘the
producers or resellers agree in writing to
the immediate reinstatement of the
order as long as any producer or reseller
is subject to the order, if the Secretary
concludes that the producer or reseller,
subsequent to the revocation, sold the
merchandise at less than fair value.” 19
CFR 353.25(a)(1).

In this case, the first and third criteria
for revocation have preliminarily been
met. The Department has found that the
two respondents, LGS and Hyundai, did
not sell at less than normal value in the
first and second reviews under this
order. Also, in this review, LGS and
Hyundai have preliminarily been found
not to have made less than normal value
sales. Further, both respondents have
certified to immediate reinstatement of
the order pursuant to the third criterion
noted above. Accordingly, the key
question here is whether the second
revocation criteria—the *“‘no likelihood”
standard—has been met. In considering
this issue, it is important to note that the
standard for revocation is not whether
the Department finds that there is a
likelihood of future dumping. Rather,
the standard is whether the Department
has found that “‘no likelihood” of future
dumping exists.

On the “no likelihood” issue, the
Department has a considerable factual
record before it. At the request of the
parties, the Department established a
process for the submission of factual
information on the issue of whether no
likelihood of future dumping exists.
Both the petitioner and respondents
have now made several submissions of
information relevant to the likelihood
issue, including various in-depth
economic analyses. Accordingly, the
Department has a full record before it on
which to make a preliminary
determination on this issue.

As discussed below, on the basis of
this record, we preliminarily find that
the evidence of record does not support
a conclusion at this time that there is no
likelihood of future dumping by the
Korean respondents. Therefore, on this
basis, we have preliminarily determined

not to revoke the Korean DRAM order.
As this ruling is preliminary, all parties
will have a full opportunity to present
relevant arguments on the likelihood
issue through briefs and a hearing, if
one is requested.

As a threshold matter, the
respondents argue that the Department’s
preliminary finding that LGS and
Hyundai have not made less than
normal value sales for three consecutive
years is dispositive of the “no
likelihood” issue. We note that the
presence of no dumping for three years
is germane to whether there is no
likelihood that future dumping will
occur. Indeed, in most cases, this is the
only evidence on the record on the
“likelihood” issue at the time of the
Department’s preliminary determination
and, therefore, it often becomes
determinative of whether the
Department issues a notice of intent to
revoke. In this case, however, as noted
above, the Department has a much fuller
record on this issue, with a wide range
of economic information and analysis
on other factors pertaining to
revocation. The Department can, and
has, considered other factors in its ““‘no
likelihood” analysis, such as
“conditions and trends in the domestic
and home market industries, currency
movements, and the ability of the
foreign entity to compete in the U.S.
marketplace without LTFV sales.” See
Brass Sheet and Strip from Germany;
Final Results of Antidumping Duty
Administrative Review and
Determination Not to Revoke in Part, 61
FR 49727 (September 23, 1996) (‘‘Brass
Sheet and Strip’).

In this case, the Department has
preliminarily examined the relevant
market circumstances on the basis of the
submissions of the parties and publicly
available information. On the basis of
this examination, we have preliminary
found the following: (1) The DRAM
market is in a year-long downturn, with
steep price declines in the DRAM
market beginning in January 1996 and
continued price declines forecasted; (2)
the downturn has resulted in declines of
sales and revenues in the DRAM market,
growth in DRAM inventories, and the
existence of significant DRAM
oversupply; (3) the Korean respondents
and other DRAM producers have
continued to increase DRAM production
during the downturn (which may
further depress prices during such an
oversupply period); (4) the Korean
respondents will likely continue to
maintain a substantial presence in the
U.S. market during various phases of the
business cycle (including periods of
significant price decline) in light of
substantial Korean capacity and large

U.S. demand; and (5) based on the
information on the record, Korean
pricing in the United States appears,
according to price trends, to be at or
near normal value, indicating that only
a slight downward movement in U.S.
price will likely result in dumping
margins.

More specifically, DRAM prices
declined severely starting in late 1995,
and this decline in prices continued
well into 1996, after the conclusion of
the current POR (i.e., April 30, 1996).
For example, according to publicly
available data, the average U.S. price for
a 16 megabyte (MB) DRAM fell from
approximately $18.00 in May 1996 to
approximately $7.00 in December 1996.
Similarly, the average U.S. price fora 4
MB DRAM fell from approximately
$5.25 in May 1996 to a low of
approximately $2.00 in December 1996.
This represents a 61 percent decline in
prices between the end of the third
period of review (April 30, 1996) and
December 1996. DRAM prices are still
unstable and continue to fall. Since
DRAMs are a commodity product, it is
reasonable to expect that Korean
producers will have to match prevailing
market prices in the United States.

As prices have fallen, Korean DRAM
producers have continued to increase
DRAM production. Publicly available
information indicates that Korea’s three
major integrated circuit companies
(Hyundai, LGS, and Samsung
Electronics Co. Ltd.) will increase their
DRAM output by almost 30 percent in
1997, despite poor chip forecasts and
increased production in Japan and
Taiwan. Although the Korean producers
have announced gradual production
cutbacks, there is no evidence that these
cutbacks have occurred. While some
industry projections forecast increased
demand, the existing DRAM oversupply
is likely to cause prices to remain low
or fall lower in the future.

Given these circumstances, we
preliminarily find that it would be
difficult for the Korean respondents to
remain competitive without selling
DRAMs at less than normal value. The
history of the DRAM industry is one of
dumping in periods of significant
downturn. Various foreign producers
were found to have dumped in the mid-
1980s (see Dynamic Random Access
Memory Devices from Japan, 51 FR
15943 (April 29, 1986)), and the Korean
respondents in this case were found to
have dumped during the period of
downturn in 1991-1992 during the
LTFV investigation. While Korean
respondents did not dump in the three
consecutive review periods, most of this
period was marked by an expanding
DRAM market. DRAMs prices stabilized
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in mid-1992, and the industry
experienced growth until late 1995. This
third review period ended in April
1996, and there has been a continuing
decline in global prices since that time.
Further, we note that the price decline
in 1996 was more severe than in prior
downturns. These market trends
indicate that respondents may have
dumped in the post April 1996 period
(i.e., a period of continuing industry
downturn) in the absence of the order.
A comparison of U.S. market prices to
Korean costs and projections of Korean
costs indicates that Korean pricing
would be likely to be at or below normal
value in the absence of the order. For
these reasons, we preliminarily find that
there is no basis to conclude that there
is no likelihood of future dumping by
LGS and Hyundai. Therefore, we
preliminarily intend not to revoke the
antidumping order on DRAMS from
Korea.

We welcome the views of all
interested parties on this issue. In
particular, we welcome the views of the
parties on the extent to which, in
current and projected market
circumstances, the order is constraining
LGS and Hyundai from dumping and
the degree to which dumping would be
likely to occur in the absence of the
order.

United States Price

In calculating U.S. price, the
Department used constructed export
price (CEP), as defined in section 772(b)
of the Act, when the merchandise was
first sold to an unaffiliated U.S.
purchaser after importation.

We calculated CEP based on packed,
ex-U.S. warehouse prices to unrelated
customers in the United States. We
made deductions from the starting price,
where appropriate, for discounts,
rebates, foreign brokerage and handling,
foreign inland insurance, air freight, air
insurance, U.S. duties and direct and
indirect selling expenses to the extent
that they are associated with economic
activity in the United States (these
included U.S. credit expenses, warranty
expenses, royalty payments, U.S.
commissions, advertising and
promotion expenses, and U.S. indirect
selling expenses, including inventory
carrying costs, incurred by respondents
U.S. subsidiary) in accordance with
sections 772(c)(2) and 772(d)(1) of the
Act. We added duty drawback, where
applicable, pursuant to section
772(c)(1)(B) of the Act. Pursuant to
section 772(d)(3) of the Act, we reduced
the United States price by the amount
of profit to derive the CEP.

For DRAMs that were further
manufactured into memory modules

after importation, we deducted all value
added in the United States, pursuant to
section 772(e) of the Act. The value
added consists of the costs of the
materials, fabrication, and general
expenses associated with the portion of
the merchandise further manufactured
in the United States. In determining the
costs incurred to produce the memory
module, we included materials,
fabrication, and general expenses,
including selling expenses and interest
expenses, associated with the portion of
the merchandise further manufactured
in the United States, as well as a
proportional amount of profit or loss
attributable to the value added. Profit or
loss was calculated by deducting from
the sales price of the memory module
all production and selling costs incurred
by the company for the memory
module. The total profit or loss was then
allocated proportionately to all
components of cost. Only the profit or
loss attributable to the value added was
deducted. No other adjustments were
claimed or allowed.

Normal Value

In order to determine whether there
was a sufficient volume of sales of
DRAMs in the home market to serve as
a viable basis for calculating NV, we
compared respondents’ volume of home
market sales of the foreign like product
to the volume of U.S. sales of the subject
merchandise, in accordance with
section 773(a)(1)(B) of the Act. Because
the aggregate volume of home market
sales of the foreign like products for all
respondents was greater than five
percent of the respective aggregate
volume of U.S. sales for the subject
merchandise, we determined that the
home market provides a viable basis for
calculating NV for all respondents, in
accordance with section 773(a)(1)(C) of
the Act.

Because LGS made some home market
sales to related parties during the POR,
we tested these sales to ensure that, on
average, the related party sales were at
“‘arms-length.” To conduct this test, we
compared the gross unit prices of sales
to related and unrelated customers net
of all movement charges, direct and
indirect selling expenses, value-added
tax and packing. Based on the results of
that test, we discarded from LGS’ home
market database all sales made to a
related party where that related party
failed the “arm’s-length” test.

We disregarded many of Hyundai’s
and LGS’ sales found to have been made
below the COP during the original LTFV
investigation, the most recent period for
which final results were available at the
time of the initiation of this review.
Accordingly, the Department, pursuant

to section 773(b) of the Act, initiated
COP investigations of both respondents
for purposes of this administrative
review.

We calculated COP based on the sum
of the costs of materials and fabrication
employed in producing the foreign like
product, plus selling, general, and
administrative expenses (SG&A), and
the cost of all expenses incidental to
placing the foreign like product in
condition packed ready for shipment, in
accordance with section 773(b)(3) of the
Act. We relied on the home market sales
and COP information provided by
respondents in the questionnaire
responses.

In accordance with section 773(b)(1)
of the Act, in order to determine
whether to disregard home market sales
made at prices below the COP, we
examined whether, within an extended
period of time, such sales were made in
substantial quantities, and whether such
sales were made at prices which permit
the recovery of all costs within a
reasonable period of time.

Pursuant to section 773(b)(2)(C)(i) of
the Act, where less than 20 percent of
home market sales of a given model
were at prices less than the COP, we did
not disregard any below-cost sales of
that model because the below-cost sales
were not made in “‘substantial
quantities.” Where 20 percent or more
of home market sales of a given model
were at prices less than the COP, we
disregarded the below-cost sales
because we determined that the below-
cost sales were made in “‘substantial
guantities” and at prices that would not
permit recovery of all costs within a
reasonable period of time, in accordance
with section 773(b)(2)(D) of the Act. If
we disregarded all contemporaneous
sales of a comparison model pursuant to
section 773(b)(1) of the Act, we based
normal value on constructed value (CV).

In accordance with section 773(e) of
the Act, we calculated CV based on
respondents’ cost of materials and
fabrication employed in producing the
subject merchandise, SG&A and profit
incurred and realized in connection
with the production and sale of the
foreign like product, and U.S. packing
costs. We used the costs of materials,
fabrication, and G&A as reported in the
CV portion of the questionnaire
response. We used the U.S. packing
costs as reported in the U.S. sales
portion of respondents’ questionnaire
responses. We based selling expenses
and profit on the information reported
in the home market sales portion of
respondents’ questionnaire responses.
See Certain Pasta from Italy; Notice of
Preliminary Determination of Sales at
Less Than Fair Value and Postponement



12798

Federal Register / Vol. 62, No. 52 / Tuesday, March 18, 1997 / Notices

of Final Determination, 61 FR 1344,
1349 (January 19, 1996). For selling
expenses, we used the average of above-
cost per-unit HM selling expenses
weighted by the total quantity of home
market sales. For actual profit, we first
calculated the difference between the
home market sales value and home
market COP, and divided the difference
by the home market COP. We then
multiplied this percentage by the COP
for each U.S. model to derive an actual
profit.

For both respondents, the Department
relied on the submitted COP and CV
information. There were no adjustments
to respondents’ reported COP and CV
data.

For price-to-price comparisons, we
based NV on the price at which the
foreign like product is first sold for
consumption in the exporting country,
in the usual commercial quantities and
in the ordinary course of trade, and to
the extent practicable, at the same level
of trade, as defined by section
773(a)(1)(B)(i) of the Act. We compared
the U.S. prices of individual
transactions to the monthly weighted-
average price of sales of the foreign like
product. We calculated NV based on
delivered prices to unrelated customers
and, where appropriate, to related
customers in the home market. In
calculating NV, we made adjustments,
where appropriate, for inland freight,
inland insurance, discounts, rebates,
and Korean brokerage and handling
charges.

Both respondents only had CEP sales
during the POR. For comparisons to CEP
sales, we made deductions to NV, where
appropriate, for home market credit
expenses, advertising expenses, royalty
expenses, and bank charges in
accordance with section 773(a)(6) of the
Act, due to differences in circumstances
of sale. We also reduced NV by packing
costs incurred in the home market, in
accordance with section 773(a)(6)(B)(i)
of the Act. In addition, we increased NV
for U.S. packing costs, in accordance
with section 773(a)(6)(A) of the Act. We
also made further adjustments, when
applicable, to account for differences in
physical characteristics of the
merchandise, in accordance with 19
CFR 353.57 of the Department’s
regulations. Finally, in accordance with
section 773(a)(6)(C)(iii) of the Act, we
made an adjustment for differences in
the circumstances of sale to account for
any direct selling expenses associated
with U.S. sales not deducted under the
provisions of section 772(d)(1) of the
Act.

Level of Trade and CEP Offset

As set forth in section 773(a)(2)(B)(i)
of the Act and in the Statement of
Administrative Action (SAA)
accompanying the Uruguay Round
Agreements Act, at 829-831, to the
extent practicable, the Department will
calculate NV based on sales at the same
level of trade as the U.S. sale. When the
Department is unable to find sale(s) in
the comparison market at the same level
of trade as the U.S. sale(s), the
Department may compare sales in the
U.S. and foreign markets at a different
level of trade.

In order to determine whether sales in
the comparison market are at a different
level of trade than the export price or
CEP, we examined whether the
comparison sales were at different
stages in the marketing process than the
export price or CEP. We made this
determination on the basis of a review
of the distribution system in the
comparison market, including selling
functions, class of customer, and the
level of selling expenses for each type
of sale. Different stages of marketing
necessarily involve differences in
selling functions, but differences in
selling functions, even substantial ones,
are not alone sufficient to establish a
difference in the level of trade.
Similarly, while customer categories
such as “distributor’” and “wholesaler”
may be useful in identifying different
levels of trade, they are insufficient in
themselves to establish that there is a
difference in the level of trade. See
Certain Corrosion-Resistant Carbon
Steel Flat Products and Certain Cut-to-
Length Carbon Steel Plate from Canada:
Preliminary Results of Antidumping
Duty Administrative Review, 61 FR
51891, 51896 (October 4, 1996).

Secondly, the differences must affect
price comparability as evidenced by a
pattern of consistent price differences
between sales at the different levels of
trade in the market in which normal
value is determined. When constructed
export price is applicable, section
773(a)(7)(B) of the Act establishes the
procedures for making a constructed
export price offset when: (1) NV is at a
different level of trade, and (2) the data
available do not provide an appropriate
basis for a level of trade adjustment.
Also, in accordance with section
773(a)(7)(B), to qualify for a CEP offset,
the level of trade in the home market
must constitute a more advanced stage
of distribution than the level of trade of
the CEP sales.

In order to identify levels of trade, the
Department must review information
concerning marketing stages and selling
functions of the manufacturer/exporter.

We reviewed the questionnaire
responses of both respondents to
establish whether there were sales at
different levels of trade based on
marketing stages, selling functions
performed, and services offered to each
customer or customer class. For both
respondents, we identified one level of
trade in the home market with direct
sales by the parent corporation to the
domestic customer. These direct sales
were made by both respondents to
original equipment manufacturers
(OEMSs) and to distributors. In addition,
all sales, whether made to OEM
customers or to distributors, included
the same marketing stage and selling
functions. For the U.S. market, all sales
for both respondents were reported as
CEP sales. The level of trade of the U.S.
sales is determined for the sale to the
affiliated importer rather than the resale
to the unaffiliated customer. We
examined the marketing stage and
selling functions performed by the
Korean companies for U.S. CEP sales
and preliminarily determine that they
are at a different level of trade from the
Korean companies’ home market sales
because the Korean companies engaged
in a different marketing stage and had
fewer selling functions for the adjusted
CEP sales than for their home market
sales. For instance, the Korean
companies did not engage in any
general promotion, marketing activities,
or price negotiations for U.S. sales.

Because we compared CEP sales to
home market sales at a different level of
trade, we examined whether a level of
trade adjustment may be appropriate. In
this case, both respondents only sold at
one level of trade in the home market;
therefore, there is no basis upon which
either respondent can demonstrate a
consistent pattern of price differences
between levels of trade. Further, we do
not have information which would
allow us to examine pricing patterns
based on the respondents’ sales of other
products and there is no other record
information on which such an analysis
could be based. Because the data
available do not provide an appropriate
basis for making a level of trade
adjustment but the level of trade in the
HM is a more advanced stage of
distribution than the level of trade of the
CEP sales, a CEP offset is appropriate.
Both respondents claimed a CEP offset.
We applied the CEP offset to normal
value or constructed value, as
appropriate. The level of trade
methodology employed by the
Department in these preliminary results
of review is based on the facts particular
to this review. The Department will
continue to examine its policy for



Federal Register / Vol. 62, No. 52 / Tuesday, March 18, 1997 / Notices

12799

making level of trade comparisons and
adjustments for its final results of
review.

Because both respondents made sales
at differing levels of trade in the home
market and in the United States, and
because we determined it was not
possible to quantify the price
differences resulting from the differing
levels of trade, we made a CEP offset to
NV for both respondents pursuant to
section 773(a)(7)(B) of the Act. The CEP
offset consisted of an amount equal to
the lesser of the weighted-average U.S.
indirect selling expenses and U.S.
commissions or home market indirect
selling expenses. No other adjustments
were claimed or allowed.

Preliminary Results of the Review

As a result of this review, we
preliminarily determine that the
following weighted-average dumping
margins exist for the POR:

Percent
Manufacturer/exporter margin
Hyundai Electronic Industries,
INC oo 0.01
LG Semicon Co., Ltd ................ 0.02

The Department shall determine, and
Customs shall assess, antidumping
duties on all appropriate entries.
Individual differences between United
States price and NV may vary from the
percentages stated above. The
Department will issue appraisement
instructions directly to Customs. The
final results of this review shall be the
basis for the assessment of antidumping
duties on entries of merchandise
covered by the determination and for
future deposits of estimated duties.

Furthermore, the following deposit
requirements will be effective upon
completion of the final results of these
administrative reviews for all shipments
of DRAMs from Korea entered, or
withdrawn from warehouse, for
consumption on or after publication
date of the final results of these
administrative reviews, as provided by
section 751(a)(1) of the Act: (1) The cash
deposit rates for Hyundai and LGS,
because their weighted-average margins
were de minimis, will be zero percent;
(2) for merchandise exported by
manufacturers or exporters not covered
in this review but covered in the
original LTFV investigation or a
previous review, the cash deposit will
continue to be the most recent rate
published in the final determination or
final results for which the manufacturer
or exporter received a company-specific
rate; (3) if the exporter is not a firm
covered in this review, a previous
review, or the original investigation, but

the manufacturer is, the cash deposit
rate will be that established for the
manufacturer of the merchandise in the
final results of the most recent review,
or the LTFV investigation; and (4) if
neither the exporter nor the
manufacturer is a firm covered in this or
any previous reviews, the cash deposit
rate will be 3.85 percent, the “all-
others” rate established in the LTFV
investigation. These deposit
requirements, when imposed, shall
remain in effect until publication of the
final results of the next administrative
review.

Interested parties may request
disclosure within five days of the date
of publication of this notice, and may
request a hearing within ten days of the
date of publication. Any hearing, if
requested, will be held as early as
convenient for the parties but not later
than 44 days after the date of
publication or the first work day
thereafter. Case briefs or other written
comments from interested parties may
be submitted not later than 30 days after
the date of publication of this notice.
Rebuttal briefs and rebuttal comments,
limited to issues in the case briefs, may
be filed not later than 37 days after the
date of publication of this notice. The
Department will publish the final
results of this administrative review,
including the results of its analysis of
issues raised in any such written
comments.

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR 353.26(b) to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1))
and 19 CFR 353.22.

Dated: March 10, 1997.

Robert S. LaRussa,

Acting Assistant Secretary for Import
Administration.

[FR Doc. 97-6679 Filed 3-17-97; 8:45 am]
BILLING CODE 3510-DS-P

Export Trade Certificate of Review

AGENCY: International Trade
Administration, Commerce.

ACTION: Notice of revocation of Export
Trade Certificate of Review No. 85—
00004.

SUMMARY: The Secretary of Commerce
issued an export trade certificate of
review to Trust International Services
Company, Inc. Because this certificate
holder has failed to file an annual report
as required by law, the Secretary is
revoking the certificate. This notice
summarizes the notification letter sent
to Trust International Services
Company, Inc.

FOR FURTHER INFORMATION CONTACT: W.
Dawn Busby, Director, Office of Export
Trading Company Affairs, International
Trade Administration, 202/482-513l.
This is not a toll-free number.
SUPPLEMENTARY INFORMATION: Title Il of
the Export Trading Company Act of
1982 (’the Act”) (Pub. L. 97-290, 15
U.S.C. 4011-21) authorizes the
Secretary of Commerce to issue export
trade certificates of review. The
regulations implementing Title 111 ("the
Regulations’) are found at 15 CFR part
325 (1996). Pursuant to this authority, a
certificate of review was issued on May
9, 1985 to Trust International Services
Company, Inc.

A certificate holder is required by law
to submit to the Department of
Commerce annual reports that update
financial and other information relating
to business activities covered by its
certificate (Section 308 of the Act, 15
U.S.C. 4018, §235.14 (a) of the
Regulations, 15 CFR 325.14 (a)). The
annual report is due within 45 days
after the anniversary date of the
issuance of the certificate of review
(8325.14 (b) of the regulations, 15 CFR
325.14 (b)). Failure to submit a complete
annual report may be the basis for
revocation (88 325.10(a) and 325.14(c) of
the Regulations, 15 CFR 325.10(a) (3)
and 325.14(c)).

On April 29, 1996, the Department of
Commerce sent to Trust International
Services Company, Inc. a letter
containing annual report questions with
a reminder that its annual report was
due on June 23, 1996. Additional
reminders were sent on October 28,
1996 and on January 3, 1997. The
Department has received no written
response from Trust International
Services Company, Inc. to any of these
letters.

On February 4, 1997, and in
accordance with §325.10 (c) (2) of the
Regulations, (15 CFR 325.10 (c) (2)), the
Department of Commerce sent a letter
by certified mail to notify Trust
International Services Company, Inc.
that the Department was formally
initiating the process to revoke its
certificate for failure to file an annual
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report. In addition, a summary of this
letter allowing Trust International
Services Company, Inc. thirty days to
respond was published in the Federal
Register on February 10, 1997 at 62 FR
5961. Pursuant to § 325.10(c) (2) of the
Regulations (15 CFR 325.10(c) (2)), the
Department considers the failure of
Trust International Services Company,
Inc. to respond to be an admission of the
statements contained in the notification
letter.

The Department has determined to
revoke the certificate issued to Trust
International Services Company, Inc. for
its failure to file an annual report. The
Department has sent a letter, dated
March 13, 1997, to notify Trust
International Services Company, Inc. of
its determination. The revocation is
effective thirty (30) days from the date
of publication of this notice. Any person
aggrieved by this decision may appeal to
an appropriate U.S. district court within
30 days from the date on which this
notice is published in the Federal
Register (325.10(c) (4) and 325.11 of the
Regulations, 15 CFR 324.10(c) (4) and
325.11 of the Regulations, 15 CFR
325.10(c) (4) and 325.11).

Dated: March 13, 1997.
W. Dawn Busby,

Director, Office of Export Trading Company
Affairs.

[FR Doc. 97-6796 Filed 3-17-97; 8:45 am]
BILLING CODE 3510-DR-P

National Oceanic and Atmospheric
Administration

[1.D. 031097D]

North Pacific Fishery Management
Council; Meetings

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public committee
meetings.

SUMMARY: Two committees of the North
Pacific Fishery Management Council
(Council) will meet in Seattle, WA, in
April. The Improved Retention/
Improved Utilization (IR/IU) Committee
will meet April 1, 1997, beginning at
8:30 a.m. The Vessel Bycatch
Accountability (VBA) Committee will

meet April 2-3, 1997, beginning at 9:00
a.m. on April 2, continuing into April 3,
as necessary.

ADDRESSES: The meetings will be held at
the Alaska Fisheries Science Center,
7600 Sand Point Way, NE., Building 4,
Room 2039, Seattle, WA 98115.

Council address: North Pacific
Fishery Management Council, 605 W.
4th Ave., Suite 306, Anchorage, AK
99501-2252.

FOR FURTHER INFORMATION CONTACT:
Chris Oliver, telephone: (907) 271-2809.

SUPPLEMENTARY INFORMATION:

1. The IR/IU Committee will meet to
review the Proposed Rule for
regulations for improved retention and
utilization of groundfish in the Bering
Sea and Aleutian Islands. The
Committee will also review a
preliminary draft of similar regulatory
measures for Gulf of Alaska groundfish
and prepare recommendations for the
Council.

2. The VBA Committee has been
tasked with identifying alternatives to
be addressed in an analysis for a
program to implement individual vessel
bycatch accounting measures.
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Special Accommodations

These meetings are physically
accessible to people with disabilities.
Requests for sign language
interpretation or other auxiliary aids
should be directed to Helen Allen, 907—
271-28009, at least 5 working days prior
to the meeting date.

Dated: March 11, 1997.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 97-6706 Filed 3-17-97; 8:45 am]
BILLING CODE 3510-22-F

[1.D. 031097C]

Marine Mammals; Permit No. 765
(P70E)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Issuance of amendment.

SUMMARY: Notice is hereby given that
permit no. 765, issued to Dr. William A.
Watkins, Oceanographer Emeritus,
Woods Hole Oceanographic, Institution,
Woods Hole, MA 02543, to take marine
mammals was extended until December
31, 1997.

ADDRESSES: The amendment and related
documents are available for review
upon written request or by appointment
in the following offices:

Permits Division, Office of Protected
Resources, NMFS, 1315 East-West
Highway, Room 13130 Silver Spring,
MD 20910 (301/712-2289); and

Northeast Region, NMFS, One
Blackburn Drive, Gloucester, MA
01930-2298 (508/281-9250).
SUPPLEMENTARY INFORMATION: The
subject amendment has been issued
under the authority of the Marine
Mammal Protection Act of 1972, as
amended (16 U.S.C. 1361 et seq.), the
provisions of § 216.29 of the Regulations
Governing the Taking and Importing of
Marine Mammals (50 CFR part 216), the
Endangered Species Act of 1973, as
amended (ESA; 16 U.S.C. 1531 et seq.),
and the provisions of § 222.25 of the
regulations governing the taking,
importing, and exporting of endangered
fish and wildlife (50 CFR part 222).

Issuance of this permit as required by
the ESA was based on a finding that
such permit: (1) Was applied for in good
faith; (2) will not operate to the
disadvantage of the endangered species
which is the subject of this permit; and
(3) is consistent with the purposes and
policies set forth in section 2 of the
ESA.

March 7, 1997
Ann D. Terbush,
Chief, Permits and Documentation Division,
Office of Protected Resources, National
Marine Fisheries Service.
[FR Doc. 97-6707 Filed 3-17-97; 8:45 am]

BILLING CODE 3510-22-F

DEPARTMENT OF DEFENSE
Office of the Secretary

Revised Non-Foreign Overseas Per
Diem Rates

AGENCY: DoD, Per Diem, Travel and
Transportation Allowance Committee.

ACTION: Notice of Revised Non-Foreign
Overseas Per Diem Rates.

SUMMARY: The Per Diem, Travel and
Transportation Allowance Committee is
publishing Civilian Personnel Per Diem
Bulletin Number 193. This bulletin lists
revisions in per diem rates prescribed
for U.S. Government employees for
official travel in Alaska, Hawaii, Puerto
Rico, the Northern Mariana Islands and
possessions of the United States.
Bulletin Number 193 is being published
in the Federal Register to assure that
travelers are paid per diem at the most
current rates.

EFFECTIVE DATE: April 1, 1997.

SUPPLEMENTARY INFORMATION: This
document gives notice of revisions in
per diem rates prescribed by the Per
Diem Travel and Transportation
Allowance Committee for non-foreign
areas outside the continental United
States. It supersedes Civilian Personnel
Per Diem Bulletin Number 192.
Distribution of Civilian Personnel Per
Diem Bulletins by mail was
discontinued. Per Diem Bulletins
published periodically in the Federal
Register now constitute the only
notification of revisions in per diem
rates to agencies and establishments
outside the Department of Defense. For
more information or questions about per
diem rates, please contact your local
travel office. The text of the Bulletin
follows:

BILLING CODE 5000-04-M
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Maximum Per Diem Rates for official travel in Alaska,
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal government civilian employees.

Hawaii,

the Commonwealths

Civilian Bulletin No. 193

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(A) + (B) (C)
ALASKA:

ANCHORAGE

05/01 -- 09/30 147 66 213 02/01/97

10/01 -- 04/30 81 60 141 02/01/97
ANCHORAGE NAVAL RESERVE CENTER

05/01 -- 09/30 147 66 213 02/01/97

10/01 -- 04/30 81 60 141 02/01/97
BARROW 110 76 186 03/01/96
BETHEL 93 61 154 02/01/97
CORDOVA 74 72 146 02/01/97
CRAIG

05/01 -- 08/31 97 96 193 03/01/96

09/01 -- 04/30 75 94 169 03/01/96
DELTA JUNCTION 75 64 139 02/01/97
DUTCH HARBOR-UNALASKA 110 75 185 02/01/97
EARECKSON AIR STATION 75 60 135 02/01/97
EIELSON AFB

05/16 -- 09/14 121 60 181 02/01/97

09/15 -- 05/15 75 55 130 02/01/97
ELMENDORF AFB

05/01 -- 09/30 147 66 213 02/01/97

10/01 -- 04/30 81 60 141 02/01/97
FAIRBANKS

05/16 -- 09/14 121 60 181 02/01/97

09/15 -- 05/15 75 55 130 02/01/97
FT. GREELY 75 64 139 02/01/97
FT. RICHARDSON

05/01 -- 09/30 147 66 213 02/01/97

10/01 -- 04/30 81 60 141 02/01/97
FT. WAINWRIGHT

05/16 -- 09/14 121 60 181 02/01/97

09/15 -- 05/15 75 55 130 02/01/97
HOMER

05/01 -- 09/30 116 64 180 02/01/97

10/01 -- 04/30 20 61 151 02/01/97
JUNEAU 89 79 168 02/01/97
KENAI - SOLDOTNA

05/01 -- 09/30 94 61 155 02/01/97

10/01 -- 04/30 74 59 133 02/01/97

Page 2
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Maximum Per Diem Rates. for official travel in Alaska, Hawaii, the Commonwealths
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal government civilian employees.

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(a) + (B) = (C)
KETCHIKAN
05/01 -- 09/30 99 77 176 02/01/97
10/01 -- 04/30 83 75 158 02/01/97
KING COVE 85 69 154 03/01/96
KING SALMON 77 68 145 03/01/96
KLAWOCK
05/01 -~ 08/31 97 96 193 03/01/96
09/01 -- 04/30 75 94 169 03/01/96
KODIAK 88 72 160 02/01/97
KOTZEBUE
05/16 -- 09/15 101 81 182 04/01/97
09/16 -- 05/15 90 80 170 04/01/97
KULIS AGS
05/01 -- 09/30 147 66 213 02/01/97
10/01 -- 04/30 81 60 141 02/01/97
MURPHY DOME
05/16 -- 09/14 121 60 181 02/01/97
09/15 -- 05/15 75 55 130 02/01/97
NOME 93 76 169 02/01/97
PETERSBURG 82 58 140 02/01/97
SEWARD
05/01 -- 09/15 114 74 188 02/01/97
09/16 -- 04/30 78 71 149 02/01/97
SITKA-MT. EDGECOMBE
04/01 -- 10/31 97 63 160 02/01/97
11/01 -- 03/31 86 62 148 02/01/97
SKAGWAY
05/01 -- 09/30 99 77 176 02/01/97
10/01 -- 04/30 83 75 158 02/01/97
SPRUCE CAPE 88 72 160 02/01/97
TANANA 93 76 169 02/01/97
VALDEZ
05/15 -- 09/15 105 65 170 02/01/97
09/16 -- 05/14 84 64 148 02/01/97
WASILLA 89 65 154 02/01/97
WRANGELL
05/01 -- 09/30 99 77 176 02/01/97
10/01 -- 04/30 83 75 158 02/01/97
[OTHER] 75 60 135 02/01/97
AMERICAN SAMOA:
AMERICAN SAMOA 73 53 126 03/01/97

Civilian Bulletin No. 193 Page 3
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Maximum Per Diem Rates for official travel in Alaska,
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal government civilian employees.

Hawaii,

the Commonwealths

Civilian Bulletin No. 193

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(A) (B) (c)
GUAM:
GUAM (INCL ALL MIL INSTAL) 190 85 275 03/01/97
HAWAII:
CAMP H M SMITH 110 70 180 07/01/96
EASTPAC NAVAL COMP TELE AREA 110 70 180 07/01/96
FT. DERUSSEY 110 70 180 07/01/96
FT. SHAFTER 110 70 180 07/01/96
HICKAM AFB 110 70 180 07/01/96
HONOLULU NAV & MC RESERVE CTR 110 70 180 07/01/96
ISLE OF HAWAII: HILO 74 60 134 07/01/96
ISLE OF HAWAII: OTHER 105 63 168 07/01/96
ISLE OF KAUAI 114 75 189 07/01/96
ISLE OF KURE 10 8 18 07/01/96
ISLE OF MAUI
04/16 -- 12/14 100 63 163 07/01/96
12/15 -- 04/15 113 65 178 07/01/96
ISLE OF OAHU 110 70 180 07/01/96
KANEOHE BAY MC BASE 110 70 180 07/01/96
KEKAHA PACIFIC MISSILE RANGE FAC
114 75 189 07/01/96
KILAUEA MILITARY CAMP 74 60 134 07/01/96
LULUALEI NAVAIL MAGAZINE 110 70 180 07/01/96
NAS BARBERS POINT 110 70 180 07/01/96
PEARL HARBOR AFLOAT TNG GRP, MIDDLE
110 70 180 07/01/96
PEARL HARBOR NAVAL COMPLEX 110 70 180 07/01/96
PEARL HARBOR NAVAL SUBMARINE BASE
110 70 180 07/01/96
PEARL HARBOR NAVY PUBLIC WORKS CTR
110 70 180 07/01/96
SCHOFIELD BARRACKS 110 70 180 07/01/96
WHEELER ARMY AIRFIELD 110 70 180 07/01/96
[OTHER] 79 62 141 06/01/93
JOHNSTON ATOLL:
JOHNSTON ATOLL 22 24 46 07/01/96
MIDWAY ISLANDS:
MIDWAY ISLAND NAVAL AIR FACILITY
60 13 73 02/01/97
MIDWAY ISLANDS 60 13 73 02/01/97

Page 4
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Maximum Per Diem Rates for official travel in Alaska, Hawaii, the Commonwealths
of Puerto Rico and the Northern Mariana Islands and Possessions of the United
States by Federal government civilian employees.

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
(A) + (B) = (C)
NORTHERN MARIANA ISLANDS:
ROTA 83 90 173 05/01/96
SAIPAN 138 89 227 05/01/96
TINIAN 61 72 133 06/01/95
[OTHER] 20 13 33 12/01/90
PUERTO RICO:
BAYAMON
05/01 -- 12/14 102 60 162 10/01/96
12/15 -- 04/30 130 63 193 10/01/96
CAROLINA
05/01 -- 12/14 102 60 162 10/01/96
12/15 -- 04/30 130 63 193 10/01/96
DORADO
04/01 -- 12/21 164 83 247 10/01/96
12/22 -- 03/31 300 96 396 10/01/96
FAJARDO [INCL CEIBA, LUQUILLO & HUMACAO]
05/01 -- 11/23 70 64 134 10/01/96
11/24 -- 04/30 114 68 182 10/01/96
FT. BUCHANAN [INCL GSA SVC CTR, GUAYNARO]
05/01 -- 12/14 102 60 162 10/01/96
12/15 -- 04/30 130 63 193 10/01/96
LUIS MUNOZ MARIN IAP AGS
05/01 -- 12/14 102 60 162 10/01/96
12/15 -- 04/30 130 63 193 10/01/96
MAYAGUEZ 20 58 148 02/01/97
PONCE 107 58 165 10/01/96
ROOSEVELT ROADS
05/01 -- 11/23 70 64 134 10/01/96
11/24 -- 04/30 114 68 182 10/01/96
ROOSEVELT ROADS NAS 2/
05/01 -- 11/23 70 64 134 10/01/96
11/24 -- 04/30 114 68 182 10/01/96
SABANA SECA
05/01 -- 12/14 102 60 162 10/01/96
12/15 -- 04/30 130 63 193 10/01/96
SABANA SECA US NAVAL SEC GRP ACT
05/01 -- 12/14 102 60 162 10/01/96
12/15 -- 04/30 130 63 193 10/01/96
SAN JUAN
05/01 -- 12/14 102 60 162 10/01/96
12/15 -- 04/30 130 63 193 10/01/96

Civilian Bulletin No. 193 Page S
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Maximum Per Diem Rates for official travel in Alaska,
of Puerto Rico and the Northern Mariana Islands and Possessions of the United

States by Federal government civilian employees.

Hawaii,

the Commonwealths

MAXIMUM MAXIMUM
LODGING M&IE PER DIEM EFFECTIVE
LOCALITY AMOUNT RATE RATE DATE
() + (B) (c)
SAN JUAN US NAVAL RESERVE STATION
05/01 -- 12/14 102 60 162 10/01/96
12/15 -- 04/30 130 63 193 10/01/96
[OTHER] 70 50 120 10/01/96
VIRGIN ISLANDS (U.S.):
ST. CROIX 127 78 205 08/01/96
ST. JOHN
04/16 -- 12/21 242 89 331 08/01/96
12/22 -- 04/15 391 100 491 08/01/96
ST. THOMAS
04/12 -- 12/15 168 93 261 08/01/96
12/16 -- 04/11 268 103 371 08/01/96
WAKE ISLAND:
WAKE ISLAND 40 35 75 10/01/96

Dated: March 13, 1997.
L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-6747 Filed 3—17-97; 8:45 am]
BILLING CODE 5000-04-C

Department of the Air Force

HQ USAF Scientific Advisory Board
Meeting

The T&E Infrastructure Ad Hoc Study
of the HQ USAF Scientific Advisory
Board will meet on April 8-11, 1997 at
Wright-Patterson AFB OH from 8 a.m. to
5p.m.

The purpose is to receive briefings
and gather information on the Test &
Evaluation Study.

The meeting will be closed to the
public in accordance with Section 552b
of Title 5, United States Code,
specifically subparagraphs (1) and (4)
thereof.

For further information, contact the
HQ USAF Scientific Advisory Board
Secretariat at (703) 697-8404.

Carolyn A. Lunsford,

Air Force Federal Register Liaison
Officer.

[FR Doc. 97-6788 Filed 3-17-97; 8:45 am]
BILLING CODE 3910-01-P

Department of the Navy

Privacy Act of 1974; Systems of
Records

AGENCY: Department of the Navy, DOD.
ACTION: Amend record systems.

SUMMARY: The Department of the Navy
proposes to amend systems of records
notices in its inventory of record
systems subject to the Privacy Act of
1974 (5 U.S.C. 552a), as amended.
DATES: The amendments will be
effective on April 17, 1997, unless
comments are received that would
result in a contrary determination.
ADDRESSES: Send comments to the
Department of the Navy, PA/FOIA
Policy Branch, Chief of Naval
Operations (N09B30), 2000 Navy
Pentagon, Washington, DC 20350-2000.

FOR FURTHER INFORMATION CONTACT: Mrs.

Doris Lama at (202) 685-6545 or DSN
325—-6545.

SUPPLEMENTARY INFORMATION: The
Department of the Navy’s record system
notices for records systems subject to
the Privacy Act of 1974 (5 U.S.C. 552a),
as amended, have been published in the
Federal Register and are available from
the address above.

The Department of the Navy proposes
to amend systems of records notice in
its inventory of record systems subject
to the Privacy Act of 1974 (5 U.S.C.

552a), as amended. The changes to the
system of records are not within the
purview of subsection (r) of the Privacy
Act of 1974 (5 U.S.C. 552a), as amended,
which requires the submission of new
or altered systems reports. The record
systems being amended are set forth
below as amended, published in their
entirety.

Dated: March 12, 1997.

L. M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.
N01070-10

SYSTEM NAME:

Aviation Training Jacket (September
20, 1993, 58 FR 48853).

CHANGES:

SYSTEM IDENTIFIER:

Delete entry and replace with
‘NO01542-1".

* * * * *

N01542-1

SYSTEM NAME:
Aviation Training Jacket.

SYSTEM LOCATION:
The Aviation Training Jacket

accompanies the individual student to

each Naval Air Training Command
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squadron as he progresses in the
training program. Upon completion or
termination of training, the Aviation
Training Jacket is forwarded to the Chief
of Naval Air Training, 250 Lexington
Boulevard, Suite 102, Corpus Christi,
TX 78419-5041.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All naval aviators, naval flight
officers, naval flight surgeons, aviation
warrant officers, and pre-commissioning
training for aviation maintenance duty
and aviation intelligence officers. This
includes records in the above categories
for individuals who do not complete
prescribed training.

CATEGORIES OF RECORDS IN THE SYSTEM:
Aviation flight training, practical and

academic grade scores, including pre-

training aviation test battery scores.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations and E.O. 9397 (SSN).

PURPOSE(S):

To maintain an up-to-date student
flight record and to evaluate the
student’s individual training progress
and qualifications, including aircraft,
medical and physiological
qualifications.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuantto 5
U.S.C. 552a(b)(3) as follows:

To educational institutions upon
individual requests for academic
transcripts.

The ‘Blanket Routine Uses’ that
appear at the beginning of the Navy’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
File folders in metal filing cabinets

and limited access word processing
equipment.

RETRIEVABILITY:

Name and date of designation,
completion or termination of training
and Social Security Number/officer file
number.

SAFEGUARDS:!

Access is restricted to the individual
or those who maintain training records

and those who are directly involved
with the individual’s training or
evaluation. The file cabinets containing
the jackets are in command areas under
normal military 24 hour security
measures.

RETENTION AND DISPOSAL:

Two years after completion of
advanced training, files are retired to the
Federal Records Center, Fort Worth,
Texas for 50 years and then destroyed.
An individual aviator who retires or is
released from active/reserve duty may
request custody of his/her file by
writing to the Chief of Naval Air
Training.

SYSTEM MANAGER(S) AND ADDRESS:

Chief of Naval Air Training, 250
Lexington Boulevard, Suite 102, Corpus
Christi, TX 78419-5041.

NOTIFICATION PROCEDURE:

The individual is informed that the
Aviation Training Jacket is being
maintained and has ready access to it
during training. After training, he can
submit written request to the Chief of
Naval Air Training, 250 Lexington
Boulevard, Suite 102, Corpus Christi,
TX 78419-5041.

Individual should provide name,
Social Security Number or officer file
number, and date of completion or
termination of training. Personal visitors
can provide proof of identity by military
identification card, active or retired, or
driver’s license and some record of
naval service.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Chief of Naval Air
Training, 250 Lexington Boulevard,
Suite 102, Corpus Christi, TX 78419—
5041.

Individual should provide name,
Social Security Number or officer file
number, and date of completion or
termination of training. Personal visitors
can provide proof of identity by military
identification card, active or retired, or
driver’s license and some record of
naval service.

CONTESTING RECORD PROCEDURES:

The Navy'’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are published in Secretary of the Navy
Instruction 5211.5; 32 CFR part 701; or
may be obtained from the system
manager.

RECORD SOURCE CATEGORIES:

Prior educational experience, flight
grades, academic grades supporting

flight training, physical fitness/survival/
swimming proficiency, aviation
physiology training and qualifications,
and birth certificate.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

N01070-11

SYSTEM NAME:

Flight Instruction Standardization and
Training (FIST) Jacket (September 20,
1993, 58 FR 48854).

CHANGES:

SYSTEM IDENTIFIER:
Delete entry and replace with
‘N03760-2".

* * * * *

RETENTION AND DISPOSAL:

Delete entry and replace with ‘Jacket
is retained at the individual’s command
until detachment, at which time it is

given to the individual.’
* * * * *

N03760-2

SYSTEM NAME:

Flight Instruction Standardization and
Training (FIST) Jacket.

SYSTEM LOCATION:

The FIST jacket is located at the
various Naval Air Training Commands
where the individual may be assigned.
Contact the Chief of Naval Air Training,
250 Lexington Boulevard, Suite 102,
Corpus Christi, TX 78419-5041, to
determine the location of any specific
command.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All naval aviators and naval flight
officers assigned to duty as instructors
within the Naval Air Training
Command.

CATEGORIES OF RECORDS IN THE SYSTEM:

A record of flight instruction
standardization and training required of
naval aviators and naval flight officers
assigned duty as instructors.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations and E.O. 9397 (SSN).

PURPOSE(S):

To ensure that the flight instructor’s
qualifications are current to instruct in
the designated naval aircraft, both
academically and physiologically. The
system is used to schedule training
flights, qualify and designate flight
instructors, etc. This system is used by
Commanding Officers and training
personnel of the command to which the
individual is assigned.
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ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ that
appear at the beginning of the Navy’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
File folders in metal file cabinets.

RETRIEVABILITY:

Name, rank, and Social Security
Number.

SAFEGUARDS:

Access is restricted to the individual,
his commanding officer, or those
involved in maintaining training
records. The file cabinets containing the
jackets are in command areas under
normal military 24 hour security
measures.

RETENTION AND DISPOSAL:

Jacket is retained at the individual’s
command until detachment, at which
time it is given to the individual.

SYSTEM MANAGER(S) AND ADDRESS:

Chief of Naval Air Training, 250
Lexington Boulevard, Suite 102, Corpus
Christi, TX 78419-5041.

NOTIFICATION PROCEDURE!

The individual is informed that the
FIST jacket is being maintained,
participates in its development and,
additionally, is required to review the
jacket with his instructor periodically.

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the activity where assigned
or to the Chief of Naval Air Training,
250 Lexington Boulevard, Suite 102,
Corpus Christi, TX 78419-5041.

Individual should provide their name,
rank, and Social Security Number.

RECORD ACCESS PROCEDURES:

The individual is informed that the
FIST jacket is being maintained,
participates in its development and,
additionally, is required to review the
jacket with his instructor periodically.
Any questions should be directed to the
Chief of Naval Air Training, 250
Lexington Boulevard, Suite 102, Corpus
Christi, TX 78419-5041.

CONTESTING RECORD PROCEDURES:

The Navy’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are published in Secretary of the Navy
Instruction 5211.5; 32 CFR part 701; or
may be obtained from the system
manager.

RECORD SOURCE CATEGORIES:

Academic tests, flight performance
evaluation, check flight evaluation,
instructor’s evaluation, command
determinations, and, personal input.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

N01850-2

SYSTEM NAME:

Physical Disability Evaluation System
Proceedings (September 20, 1993, 58 FR
48858).

CHANGES:
* * * * *

STORAGE!

Delete entry and replace with ‘Paper
and automated records, microfiche, and
cassette recordings.’

RETRIEVABILITY:

Delete entry and replace with “Year of
disability proceeding, name, record
number, and Social Security Number
within that year.’

SAFEGUARDS:!

Delete entry and replace with ‘Files
are maintained in file cabinets or other
storage devices under the control of
authorized personnel during working
hours. Computerized system is
password protected. Access during
working hours is controlled by Board
personnel and the office space in which
the file cabinets and storage devices are
located is locked after official working
hours. The building in which the office
is located employs security guards.’

RETENTION AND DISPOSAL:

Delete entry and replace with
‘Records are retained on-site at the
Naval Council of Personnel Boards for
one year. After that, they are retired to
the Washington National Records
Center, 4205 Suitland Road, Suitland,
MD 20409 for retention. After a total of
75 years, records are destroyed.’

* * * * *

N01850-2

SYSTEM NAME:

Physical Disability Evaluation System
Proceedings.

SYSTEM LOCATION:

Physical Evaluation Board, Ballston
Centre Tower 2, 801 North Randolph
Street, Arlington, VA 22203-1989.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All Navy and Marine Corps personnel
who have been considered by a Physical
Evaluation Board for separation or
retirement by reason of physical
disability (including those found fit for
duty by such boards).

CATEGORIES OF RECORDS IN THE SYSTEM:

File contains medical board reports;
statements of findings of physical
evaluation boards; medical reports from
Department of Veterans Affairs and
civilian medical facilities; copies of
military health records; copies of JAG
Manual investigations; copies of prior
actions/appellate actions/review taken
in the case; recordings of physical
evaluation board hearings; rebuttals
submitted by the member; intra and
interagency correspondence concerning
the case; correspondence from and to
the member, members of Congress,
attorneys, and other interested
members; and documents concerning
the appointment of trustees for mentally
incompetent service members.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
10 U.S.C. 1216 and E.O. 9397 (SSN).

PURPOSE(S):

To determine fitness for duty or
eligibility for separation or retirement
due to physical disability of Navy and
Marine Corps personnel, by establishing
the existence of disability, the degree of
disability, and the circumstances under
which the disability was incurred, and
to respond to official inquiries
concerning the disability evaluation
proceedings of particular service
personnel.

Used by the Office of the Judge
Advocate General relating to legal
review of disability evaluation
proceedings; response to official
inquiries concerning the disability
evaluation proceedings of particular
service personnel; to obtain information
in order to initiate claims against third
parties for recovery of medical expenses
under the Medical Care Recovery Act
(42 U.S.C. 2651-2653); and to obtain
information on personnel determined to
be mentally incompetent to handle their
own financial affairs, in order to appoint
trustees to receive their retired pay.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
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552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To officials and employees of the
Department of Veterans Affairs to verify
information of service connected
disabilities in order to evaluate
applications for veteran’s benefits.

The ‘Blanket Routine Uses’ that
appear at the beginning of the Navy’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE!

Paper and automated records,
microfiche, and cassette recordings.

RETRIEVABILITY:

Year of disability proceeding, name,
record number, and Social Security
Number within that year.

SAFEGUARDS:

Files are maintained in file cabinets or
other storage devices under the control
of authorized personnel during working
hours. Computerized system is
password protected. Access during
working hours is controlled by Board
personnel and the office space in which
the file cabinets and storage devices are
located is locked after official working
hours. The building in which the office
is located employs security guards.

RETENTION AND DISPOSAL:

Records are retained on-site at the
Naval Council of Personnel Boards for
one year. After that, they are retired to
the Washington National Records
Center, 4205 Suitland Road, Suitland,
MD 20409 for retention. After a total of
75 years, records are destroyed.

SYSTEM MANAGER(S) AND ADDRESS:

Director, Naval Council of Personnel
Boards, Ballston Centre Tower 2, 801
North Randolph Street, Arlington, VA
22203-1989.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Naval
Council of Personnel Boards, Ballston
Tower 2, 801 North Randolph Street,
Arlington, VA 22203-1989.

Written requests for information
should contain the full name of the
individual, military grade or rate, and
date of Disability Evaluation System
action. Written requests must be signed
by the requesting individual.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Director, Naval Council
of Personnel Boards, Ballston Tower 2,
801 North Randolph Street, Arlington,
VA 22203-1989.

CONTESTING RECORD PROCEDURES:

The Navy'’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are published in Secretary of the Navy
Instruction 5211.5; 32 CFR part 701; or
may be obtained from the system
manager.

RECORD SOURCE CATEGORIES:

Military medical boards and medical
facilities; Department of Veterans
Affairs and civilian medical facilities;
physical evaluation boards and other
activities of the disability evaluation
system, Naval Council of Personnel
Boards, the Bureau of Medicine and
Surgery; the Judge Advocate General,
Navy and Marine Corps local command
activities; other activities of the
Department of Defense; and
correspondence from private counsel
and other interested persons.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

N01900-1

SYSTEM NAME!

Naval Discharge Review Board
Proceedings (September 9, 1996, 61 FR
47489).

CHANGES:!

SYSTEM IDENTIFIER:

Delete entry and replace with
‘N01000-2".

* * * * *

STORAGE:
Delete entry and replace with ‘Paper
records in file folders; microfiche;
plastic recording disks; recording
cassettes; and computerized data base’.

* * * * *

SAFEGUARDS:!

Add to end of entry ‘Computerized
data base is password protected and
access is limited.’

RETENTION AND DISPOSAL:

Delete entry and replace with ‘Files
are transferred to the Washington
Federal Records Center, 4205 Suitland
Road, Suitland, MD 20409 when case is
closed and then destroyed after 15
years.’

* * * * *

NO01000-2

SYSTEM NAME:
Naval Discharge Review Board
Proceedings.

SYSTEM LOCATION:

Naval Discharge Review Board,
Ballston Centre Tower 2, 801 North
Randolph Street, Arlington, VA 22203-
1989.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Former Navy and Marine Corps
personnel who have submitted
applications for review of discharge or
dismissal pursuant to 10 U.S.C. 1553, or
whose discharge or dismissal has been
or is being reviewed by the Naval
Discharge Review Board, on its own
motion, or pursuant to an application by
a deceased former member’s next of kin.

CATEGORIES OF RECORDS IN THE SYSTEM:

The file contains the former member’s
application for review of discharge or
dismissal, any supporting documents
submitted therewith, copies of
correspondence between the former
member or his counsel and the Naval
Discharge Review Board and other
correspondence concerning the case,
and a summarized record of proceedings
before the Board.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
10 U.S.C. 1553 and E.O. 9397 (SSN).

PURPOSE(S):

Selected information is used to
defend the Department of the Navy in
civil suits filed against it in the State
and/or Federal courts system. This
information will permit officials and
employees of the Board to consider
former member’s applications for review
of discharge or dismissal and any
subsequent application by the member;
to answer inquiries on behalf of or from
the former member or counsel regarding
the action taken in the former member’s
case. The file is used by members of the
Board for Correction of Naval Records
when reviewing any subsequent
application by the former member for a
correction of records relative to the
former member’s discharge or dismissal.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The file is used by counsel for the
former member, and by accredited
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representatives of veterans’
organizations recognized by the
Secretary, Department of Veterans
Affairs under 38 U.S.C. 3402 and duly
designated by the former member as his
or her representative before the Naval
Discharge Review Board.

Officials of the Department of Justice
and the United States Attorneys offices
assigned to the particular case.

The ‘Blanket Routine Uses’ that
appear at the beginning of the Navy’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE!

Paper records in file folders;
microfiche; plastic recording disks;
recording cassettes; and computerized
data base.

RETRIEVABILITY:

Name, docket number, and/or Social
Security Number.

SAFEGUARDS:!

Files are kept within the Naval
Discharge Review Board’s
administrative office. Access during
business hours is controlled by Board
personnel. The office is locked at the
close of business; the building in which
the office is located employs security
guards. Computerized data base is
password protected and access is
limited.

RETENTION AND DISPOSAL:

Files are transferred to the
Washington Federal Records Center,
4205 Suitland Road, Suitland, MD
20409 when case is closed and then
destroyed after 15 years.

SYSTEM MANAGER(S) AND ADDRESS:

Director, Naval Council of Personnel
Boards, Department of the Navy,
Ballston Centre Tower 2, 801 North
Randolph Street, Arlington, VA 22203—
1989.

NOTIFICATION PROCEDURE!

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Director,
Naval Council of Personnel Boards,
Ballston Centre Tower 2, 801 North
Randolph Street, Arlington, VA 22203-
1989.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Director, Naval Council
of Personnel Boards, Ballston Centre

Tower 2, 801 North Randolph Street,
Arlington, VA 22203-1989.

CONTESTING RECORD PROCEDURES:

The Navy’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are published in Secretary of the Navy
Instruction 5211.5; 32 CFR part 701; or
may be obtained from the system
manager.

RECORD SOURCE CATEGORIES:

Information contained in the files is
obtained from the former member or
those acting on the former member’s
behalf, from military personnel and
medical records, and from records of
law enforcement investigations.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

N01900-2

SYSTEM NAME:
Navy Individual Service Review

Board (ISRB) Proceedings Application

File (September 9, 1996, 61 FR 47489).

CHANGES:

SYSTEM IDENTIFIER:
Delete entry and replace with
‘N01000-3'.

* * * * *

N01000-3

SYSTEM NAME:

Navy Individual Service Review
Board (ISRB) Proceedings Application
File.

SYSTEM LOCATION:

Bureau of Naval Personnel (Pers 324),
2 Navy Annex, Washington, DC 20370
3240.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Individuals who have applied for
military status and subsequent
discharge from the United States Navy
because they claim membership in a
group which has been determined to
have performed active military service
with the United States Navy.

CATEGORIES OF RECORDS IN THE SYSTEM:
Application for discharge, supporting
documentation, copies of
correspondence between the individual
and the Navy ISRB and other
correspondence concerning the case.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
Pub.L. 95-202 and E.O. 9397 (SSN).

PURPOSE(S):

To consider the individual’s
application for military status and
discharge.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ that
appear at the beginning of the Navy’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Paper records in file folders.

RETRIEVABILITY:
Name and Social Security Number.

SAFEGUARDS:
The files are kept within the Bureau
of Naval Personnel offices. Access
during business hours is controlled by
Bureau personnel. Records not in use
are maintained in a room which is
locked during non-duty hours. The
Bureau is secured at the close of
business and the building in which the
Bureau is located has limited access
controlled by security guards.

RETENTION AND DISPOSAL:

Applications which are approved will
necessitate creation of a service record
which is part of the Navy Personnel
Records System. Remaining records are
retained in the Bureau of Naval
Personnel for two years and then
destroyed.

SYSTEM MANAGER(S) AND ADDRESS:

Chief of Naval Personnel (Pers 324),
Bureau of Naval Personnel, 2 Navy
Annex, Washington, DC 20370-3240.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Chief of
Naval Personnel (Code Pers 324),
Bureau of Naval Personnel, 2 Navy
Annex, Washington, DC 20370-3240.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Chief of Naval Personnel
(Code Pers 324), Bureau of Naval
Personnel, 2 Navy Annex, Washington,
DC 20370-3240.

CONTESTING RECORD PROCEDURES:

The Navy'’s rules for accessing
records, and for contesting contents and
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appealing initial agency determinations
are published in Secretary of the Navy
Instruction 5211.5; 32 CFR part 701; or
may be obtained from the system
manager.

RECORD SOURCE CATEGORIES:

Information contained in the files is
obtained from the individual or those
acting on the individual’s behalf, from
other military records and from the
Department of Defense Civilian/Military
Service Review Board.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

N04385-2

SYSTEM NAME:

Hotline Program Case Files (February
22,1993, 58 FR 10741).

CHANGES:!

SYSTEM IDENTIFIER:

Delete entry and replace with
‘N05041-1".

SYSTEM NAME:
Delete entry and replace with

‘Inspector General (IG) Records.’
* * * * *

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Delete entry and replace with ‘Any
person who has been the subject of,
witness for, or referenced in an
Inspector General (IG) investigation, as
well as any individual who submits a
request for assistance or complaint to an
Inspector General.’

CATEGORIES OF RECORDS IN THE SYSTEM:

Delete entry and replace with ‘Letters/
transcriptions of complaints, allegations
and queries; tasking orders from the
Department of Defense Inspector
General, Secretary of the Navy, Chief of
Naval Operations, and Commandant of
the Marine Corps; requests for
assistance from other Navy/Marine
Corps commands and activities;
appointing letters; reports of
investigations, inquiries, and reviews
with supporting attachments, exhibits
and photographs; records of interviews
and synopses of interviews; witness
statements; legal review of case files;
congressional inquiries and responses;
administrative memoranda; letters and
reports of action taken; referrals to other
commands; letters to complainants and
subjects of investigations; court records
and results of nonjudicial punishment;
letters and reports of adverse personnel
actions; financial and technical reports.’

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Delete entry and replace with ‘10
U.S.C. 5014, Office of the Secretary of

the Navy; 10 U.S.C. 5020, Naval
Inspector General: details; duties;
SECNAVINST 5430.57F, Mission and
Functions of the Naval Inspector
General, January 15, 1993.’

PURPOSE(S):

Delete entry and replace with ‘“To
determine the facts and circumstances
surrounding allegations or complaints
against Department of the Navy
personnel and/or Navy/Marine Corps
activities.

To present findings, conclusions and
recommendations developed from
investigations and other inquiries to the
Secretary of the Navy, Chief of Naval
Operations, Commandant of the Marine
Corps, or other appropriate

Commanders.’
* * * * *
STORAGE:

Delete entry and replace with ‘File
folders and computerized data base.’

RETRIEVABILITY:

Delete entry and replace with ‘By
subject’s or complainant’s name; case
name; case number; and other case
fields.’

SAFEGUARDS:

Delete entry and replace with *‘Access
is limited to officials/employees of the
command who have a need to know.
Files are stored in locked cabinets and
rooms. Computer files are protected by
software systems which are password
protected.’

RETENTION AND DISPOSAL:

Delete entry and replace with
‘Permanent. Retired to Washington
National Records Center when four
years old. Transfer to the National
Archives and Records Administration
when 20 years old.’

* * * * *

RECORD SOURCE CATEGORIES!

Delete entry and replace with
‘Complainants; witnesses; Members of
Congress; the media; and other
commands or government agencies.’

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Delete first paragraph and replace
with ‘Parts of this system may be
exempt under 5 U.S.C. 552a(k)(1) and
(K)(2), as applicable’.

N05041-1

SYSTEM NAME:
Inspector General (1G) Records.

SYSTEM LOCATION:

Office of the Naval Inspector General,
Building 200, 901 M Street, SE,

Washington DC 20374-5006; Inspector
General offices at major commands and
activities throughout the Department of
the Navy and other naval activities that
perform inspector general (IG)
functions. Official mailing addresses are
published as an appendix to the Navy’s
compilation of systems of records
notices.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Any person who has been the subject
of, witness for, or referenced in an
Inspector General (IG) investigation, as
well as any individual who submits a
request for assistance or complaint to an
Inspector General.

CATEGORIES OF RECORDS IN THE SYSTEM:
Letters/transcriptions of complaints,
allegations and queries; tasking orders
from the Department of Defense
Inspector General, Secretary of the
Navy, Chief of Naval Operations, and
Commandant of the Marine Corps;
requests for assistance from other Navy/
Marine Corps commands and activities;
appointing letters; reports of
investigations, inquiries, and reviews
with supporting attachments, exhibits
and photographs; records of interviews
and synopses of interviews; witness
statements; legal review of case files;
congressional inquiries and responses;
administrative memoranda; letters and
reports of action taken; referrals to other
commands; letters to complainants and
subjects of investigations; court records
and results of nonjudicial punishment;
letters and reports of adverse personnel
actions; financial and technical reports.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

10 U.S.C. 5014, Office of the Secretary
of the Navy; 10 U.S.C. 5020, Naval
Inspector General: details; duties;
SECNAVINST 5430.57F, Mission and
Functions of the Naval Inspector
General, January 15, 1993.

PURPOSE(S):

To determine the facts and
circumstances surrounding allegations
or complaints against Department of the
Navy personnel and/or Navy/Marine
Corps activities.

To present findings, conclusions and
recommendations developed from
investigations and other inquiries to the
Secretary of the Navy, Chief of Naval
Operations, Commandant of the Marine
Corps, or other appropriate
Commanders.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
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552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ that
appear at the beginning of the Navy’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

File folders and computerized data
base.

RETRIEVABILITY:

By subject’s or complainant’s name;
case name; case number; and other case
fields.

SAFEGUARDS:

Access is limited to officials/
employees of the command who have a
need to know. Files are stored in locked
cabinets and rooms. Computer files are
protected by software systems which are
password protected.

RETENTION AND DISPOSAL:

Permanent. Retired to Washington
National Records Center when four
years old. Transfer to the National
Archives and Records Administration
when 20 years old.

SYSTEM MANAGER(S) AND ADDRESS:

Naval Inspector General, 901 M Street
SE, Washington Navy Yard,
Washington, DC 20374-5006 or the
local command’s IG office. Official
mailing addresses are published as an
appendix to the Navy’s compilation of
systems of records notices.

NOTIFICATION PROCEDURE!

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Naval
Inspector General, 901 M Street SE,
Washington Navy Yard, Washington, DC
20374-5006 or the relevant command’s
IG office. Official mailing addresses are
published as an appendix to the Navy’s
compilation of systems of records
notices.

The request should include the full
name of the requester and/or case
number.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Naval Inspector General,
901 M Street SE, Washington Navy
Yard, Washington, DC 20374-5006 or
the relevant command’s IG office.

Official mailing addresses are published
as an appendix to the Navy’s
compilation of systems of records
notices.

The request should include the full
name of the requester and/or case
number.

CONTESTING RECORD PROCEDURES:

The Navy'’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are published in Secretary of the Navy
Instruction 5211.5; 32 CFR part 701; or
may be obtained from the system
manager.

RECORD SOURCE CATEGORIES:

Complainants; witnesses; Members of
Congress; the media; and other
commands or government agencies.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

Portions of this system may be exempt
under the provisions 0 5 U.S.C.
552a(k)(1) and (k)(2), as applicable.

An exemption rule for this system has
been promulgated in accordance with
requirements of 5 U.S.C. 553(b)(1), (2),
and (3), (c) and (e) and published in 32
CFR part 701, subpart G. For additional
information contact the system manager.

N05300-2

SYSTEM NAME:

Administrative Personnel
Management System (May 22, 1996, 61
FR 25639).

CHANGES:

SSYSTEM IDENTIFIER:
Delete entry and replace with
‘NO5000-2'.

* * * * *

CATEGORIES OF RECORDS IN THE SYSTEM:

Delete entry and replace with
‘Records and correspondence needed to
manage personnel and projects, such as
Name, Social Security Number, date of
birth, photo id, grade and series or rank/
rate, etc., of personnel; location
(assigned organization code and/or work
center code); MOS; labor code;
payments for training, travel advances
and claims, hours assigned and worked,
routine and emergency assignments,
functional responsibilities, clearance,
access to secure spaces and issuance of
keys, educational and experience
characteristics and training histories,
travel, retention group, hire/termination
dates; type of appointment; leave; trade,
vehicle parking, disaster control,
community relations, (blood donor, etc),
employee recreation programs;
retirement category; awards;
biographical data; property custody;
personnel actions/dates; violations of

rules; physical handicaps and health/
safety data; veterans preference; postal
address; location of dependents and
next of kin and their addresses; mutual
aid association memberships; union
memberships; qualifications;
computerized modules used to track
personnel data; and other data needed
for personnel, financial, line, safety and
security management, as appropriate.’

* * * * *

NO05000-2

SYSTEM NAME:
Administrative Personnel
Management System.

SYSTEM LOCATION:

Organizational elements of the
Department of the Navy. Official
mailing addresses are published as an
appendix to the Navy’s compilation of
systems of records notices. Included in
this notice are those records duplicated
for maintenance at a site closer to where
the employee works (e.g., in an
administrative office or a supervisor’s
work area).

Commander in Chief, U.S. Atlantic
Command, 1562 Mitscher Avenue, Suite
200, Norfolk, VA 23551-2488.

Commander in Chief, U.S. Pacific
Command, P.O. Box 64028, Camp H.M.
Smith, HI, 96861-4028.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

All civilian, (including former
members and applicants for civilian
employment), military and contract
employees.

CATEGORIES OF RECORDS IN THE SYSTEM:
Records and correspondence needed
to manage personnel and projects, such
as Name, Social Security Number, date
of birth, photo id, grade and series or
rank/rate, etc., of personnel; location
(assigned organization code and/or work
center code); MOS; labor code;
payments for training, travel advances
and claims, hours assigned and worked,
routine and emergency assignments,
functional responsibilities, clearance,
access to secure spaces and issuance of
keys, educational and experience
characteristics and training histories,
travel, retention group, hire/termination
dates; type of appointment; leave; trade,
vehicle parking, disaster control,
community relations, (blood donor, etc),
employee recreation programs;
retirement category; awards;
biographical data; property custody;
personnel actions/dates; violations of
rules; physical handicaps and health/
safety data; veterans preference; postal
address; location of dependents and
next of kin and their addresses; mutual
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aid association memberships; union
memberships; qualifications;
computerized modules used to track
personnel data; and other data needed
for personnel, financial, line, safety and
security management, as appropriate.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations and E.O. 9397 (SSN).

PURPOSE(S):

To manage, supervise, and administer
programs for all Department of the Navy
civilian and military personnel such as
preparing rosters/locators; contacting
appropriate personnel in emergencies;
training; identifying routine and special
work assignments; determining
clearance for access control; record
handlers of hazardous materials; record
rental of welfare and recreational
equipment; track beneficial suggestions
and awards; controlling the budget;
travel claims; manpower and grades;
maintaining statistics for minorities;
employment; labor costing; watch bill
preparation; projection of retirement
losses; verifying employment to
requesting banking; rental and credit
organizations; name change location;
checklist prior to leaving activity;
payment of mutual aid benefits; safety
reporting/monitoring; and, similar
administrative uses requiring personnel
data. Arbitrators and hearing examiners
in civilian personnel matters relating to
civilian grievances and appeals.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The 'Blanket Routine Uses’ that
appear at the beginning of the Navy’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS:
STORAGE:

Paper and automated records.

RETRIEVABILITY:

Name, Social Security Number,
employee badge number, case number,
organization, work center and/or job
order, supervisor’s shop and code.

SAFEGUARDS:

Password controlled system, file, and
element access based on predefined
need-to-know. Physical access to

terminals, terminal rooms, buildings
and activities’ grounds are controlled by
locked terminals and rooms, guards,
personnel screening and visitor
registers.

RETENTION AND DISPOSAL:

Destroy when no longer needed or
after two years, whichever is later.

SYSTEM MANAGER(S) AND ADDRESS:

Commanding officer of the activity in
guestion. Official mailing addresses are
published as an appendix to the Navy’s
compilation of systems of records
notices.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether this system of records contains
information about themselves should
address written inquiries to the
commanding officer of the activity in
question. Official mailing addresses are
published as an appendix to the Navy’s
compilation of systems of records
notices.

The request should include full name,
Social Security Number, and address of
the individual concerned and should be
signed.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves contained in this
system of records should address
written inquiries to the commanding
officer of the activity in question.
Official mailing addresses are published
as an appendix to the Navy’s
compilation of systems of records
notices.

The request should include full name,
Social Security Number, and address of
the individual concerned and should be
signed.

CONTESTING RECORD PROCEDURES:

The Navy'’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are published in Secretary of the Navy
Instruction 5211.5; 32 CFR part 701; or
may be obtained from the system
manager.

RECORD SOURCE CATEGORIES:

Individual, employment papers, other
records of the organization, official
personnel jackets, supervisors, official
travel orders, educational institutions,
applications, duty officer,
investigations, OPM officials, and/or
members of the American Red Cross.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

NO05300-4

SYSTEM NAME!

Personnel Management and Training
Research Statistical Data System
(February 22, 1993, 58 FR 10751).

CHANGES:
* * * *

SAFEGUARDS:!

Delete entry and replace with ‘Access
to building is controlled. Badge system
is used to enter Center; 24 hour guard
maintained on a fenced compound;
control of visitors; data bank users
having special access codes; and, access

limited to only designated personnel.’
* * * * *

NO05300-4

SYSTEM NAME:

Personnel Management and Training
Research Statistical Data System.

SYSTEM LOCATION:

Commanding Officer, U.S. Navy
Personnel Research and Development
Center, 53335 Ryne Road, San Diego,
CA 92152-7250.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

U.S. Navy and Marine Corps
Personnel and applicants thereto: Active
duty, reserve, prior service, dependents,
retired, and Department of the Navy
civilians from 1951 to present. (Only
samples of data from each category are
on file, depending on research study.)

CATEGORIES OF RECORDS IN THE SYSTEM:

Performance, attitudinal,
biographical, aptitude, vocational
interest, demographic, physiological.
Data in any file are limited, depending
on purpose of the research study.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations.

PURPOSE(S):

The data are used solely by Navy
Personnel Research and Development
Center researchers who analyze them
statistically to arrive at
recommendations to management on
such topics as: Comparison of different
training methods, selection tests,
equipment designs, or policies relating
to improving race relations and
decreasing drug abuse. In no case are
the data used for other than statistical
purposes; that is, the data are not used
in making decisions affecting specific
individuals as individuals.



12814

Federal Register / Vol. 62, No. 52 / Tuesday, March 18, 1997 / Notices

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ that
appear at the beginning of the Navy’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Magnetic tapes, magnetic disk, and
print.

RETRIEVABILITY:

Records are retrievable by name,
Social Security Number, or service/file
numbers, but such identifying
information is used only to permit
collation of data for statistical analysis,
and is not used for retrieval of
individual records.

SAFEGUARDS:!

Access to building is controlled.
Badge system is used to enter Center; 24
hour guard maintained on a fenced
compound; control of visitors; data bank
users having special access codes; and,
access limited to only designated
personnel.

RETENTION AND DISPOSAL:

Records are destroyed five years after
termination of a research project. They
are maintained within the confines of
the Research Center. Destruction is
accomplished by degaussing magnetic
tapes and disks, and shredding paper
products.

SYSTEM MANAGER(S) AND ADDRESS:

Director, Personnel and
Organizational Assessment Department,
Code 12, Navy Personnel Research and
Development Center, 53335 Ryne Road,
San Diego, CA 92152-7250.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Director,
Personnel and Organizational
Assessment Department, Code 12, Navy
Personnel Research and Development
Center, 53335 Ryne Road, San Diego,
CA 92152-7250.

Research Center files are organized by
research study. To determine if Center
files contain information concerning
himself, an individual would have to

specify time and place of participation
in the research, unit to which attached
at the time, and descriptive information
about the study so that appropriate data
may be located. For a personal visit,
please contact the system manager.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Director, Personnel and
Organizational Assessment Department,
Code 12, Navy Personnel Research and
Development Center, 53335 Ryne Road,
San Diego, CA 92152-7250.

Research Center files are organized by
research study. To determine if Center
files contain information concerning
himself, an individual would have to
specify time and place of participation
in the research, unit to which attached
at the time, and descriptive information
about the study so that appropriate data
may be located. For a personal visit,
please contact the system manager.

CONTESTING RECORD PROCEDURES:

The Navy'’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are published in Secretary of the Navy
Instruction 5211.5; 32 CFR part 701; or
may be obtained from the system
manager.

RECORD SOURCE CATEGORIES:

The source depends on purpose and
nature of study: From the subjects
themselves, educational institutions,
supervisors, peers, instructors, spouses,
and job sample tests.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

N05300-5

SYSTEM NAME!:

Command Management Information
System (CMIS) (August 17, 1995, 60 FR
42854).

CHANGES:

SYSTEM IDENTIFIER:

Delete entry and replace with
‘N05233-2".

* * * * *

CATEGORIES OF RECORDS IN THE SYSTEM:

In line 20, change the word ‘work’ to
‘worked’.
* * * * *

N05233-2

SYSTEM NAME!

Command Management Information
System (CMIS).

SYSTEM LOCATION:
Naval Computer and
Telecommunications Station,
Washington, 901 M Street, Southeast,
Building 143, Washington Navy Yard,
Washington, DC 20374-5069.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Current employee assigned military
personnel, contractor personnel and
those separated within the current five
fiscal years.

CATEGORIES OF RECORDS IN THE SYSTEM:

Individual’s Social Security Number,
date of birth, home address, home
telephone number, education level, sex,
race or ethnic group. Other types of
records integrated with personnel
records include: (a) Status of travel
orders during the previous fiscal year;
(b) vehicle identification for parking
control purposes; (¢) manual privacy log
containing a history of accesses made to
any of the privacy protected data; (d)
record of personnel actions issued; (e)
training data extracted from the
Individual Development Plan (IDP); (f)
history of all promotions associated
with employment at Naval Computer
and Telecommunications Station
(NAVCOMTELSTA) Washington; (g)
listing of security accesses; (h)
manpower costs for all personnel
distributed by project and task; and (i)
data relating to projects or endeavors
that individuals have worked on. This
data deals with costs and milestone
monitoring.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
5 U.S.C. 301, Departmental

Regulations; 42 U.S.C. 2000e et seq.; 44

U.S.C. 3101; and E.O. 9397 (SSN).

PURPOSE(S):
To manage personnel, monitor
projects and manage financial data.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

The ‘Blanket Routine Uses’ that
appear at the beginning of the Navy’s
compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Records are maintained on magnetic
disk and on magnetic tape.
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RETRIEVABILITY:

CMIS users obtain information by
means of either a query or a request for
a standard report. Personnel data may
be indexed by any data item although
the primary search key is the badge
number.

SAFEGUARDS:

Access to building is protected by a
Card Access System and uniformed
guards requiring positive identification
for admission. The computer room
where data is physically stored is
protected by a cipher lock. The system
is protected by user account number
and password sign-on, data base
authority, set and item authority for list,
add, delete, and update.

RETENTION AND DISPOSAL:
An individual’s Personnel Master
Data Set record is retained in the data

base as long as they are actively
employed with the Command. The on-
line personnel data set is purged of all
records of separated personnel at the
end of each fiscal year. Historical data
may be kept for five years on separate
tape files and then destroyed.

SYSTEM MANAGER(S) AND ADDRESS:
Director, Resources Management
Directorate (N1) NAVCOMTELSTA,
Washington, 901 M Street, Southeast,
Building 143, Washington Navy Yard,
Washington, DC 20374-5069.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this system should
address written inquiries to the Director,
Resources Management Directorate (N1)
NAVCOMTELSTA, Washington, 901 M
Street, Southeast, Building 143,
Washington Navy Yard, Washington, DC
20374-5069.

Individual should provide full name
and signature of the individual
concerned and his/her Social Security
Number indicated on the letter. For
personal visits, the individual should be
able to provide some acceptable form of
identification, i.e., driver’s license, etc.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Director, Resources
Management Directorate (N1)
NAVCOMTELSTA, Washington, 901 M
Street, Southeast, Building 143,
Washington Navy Yard, Washington, DC
20374-5069.

Individual should provide full name
and signature of the individual
concerned and his/her Social Security
Number indicated on the letter. For

personal visits, the individual should be
able to provide some acceptable form of
identification, i.e., driver’s license, etc.

CONTESTING RECORD PROCEDURES:

The Navy'’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are published in Secretary of the Navy
Instruction 5211.5; 32 CFR part 701; or
may be obtained from the system
manager.

RECORD SOURCE CATEGORIES:
Information in this system comes
from the individual to whom it applies,
from security agencies to which
application for clearances have been
made, and from agencies’ various
administrative departments.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

N07220-6

SYSTEM NAME:

Midshipman Pay System (February
22,1993, 58 FR 10803).

CHANGES:
* * * * *

CATEGORIES OF RECORDS IN THE SYSTEM:

Delete entry and replace with
‘Military pay account records (Defense
Joint Military Pay System).’

* * * * *

PURPOSE:

Delete entry and replace with ‘“To pay
Naval Academy midshipmen.’

* * * * *

SAFEGUARDS:!

Delete entry and replace with ‘Access
is limited to Midshipmen Disbursing
Office personnel; information is
password protected; and access to

computer area is restricted.’
* * * * *

RECORD SOURCE CATEGORIES!

Delete entry and replace with
‘Midshipmen’s service record.’

* * * * *

N07220-6

SYSTEM NAME:
Midshipman Pay System.

SYSTEM LOCATION:

Midshipmen Disbursing Office, U.S.
Naval Academy, 101 Sands Road,
Annapolis, MD 21402-5078;

Defense Finance and Accounting
Service-Cleveland Center, 1240 East 9th
Street, Cleveland, OH 44199-2056;

Defense Finance and Accounting
Service-Denver Center, 6760 East

Irvington Place, Denver, CO 80279—
5000; and

Chief of Naval Personnel, Bureau of
Naval Personnel, 2 Navy Annex,
Washington, DC 20370-5001.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Midshipmen of the U.S. Naval
Academy, Annapolis, MD.

CATEGORIES OF RECORDS IN THE SYSTEM:

Military pay account records (Defense
Joint Military Pay System).

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations and E.O. 9397 (SSN).

PURPOSE(S):
To pay Naval Academy midshipmen.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To officials and employees of the
Internal Revenue Service and the Social
Security Administration for reporting
wages, FICA tax and federal tax paid.

To the American Red Cross, Navy
Relief Society, and U.S.O. for personal
assistance to the member.

The ‘Blanket Routine Uses’ that
appear at the beginning of the Navy’s
compilation also apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:
Computerized and microfiche records.

RETRIEVABILITY:
Social Security Number.

SAFEGUARDS:

Access is limited to Midshipmen
Disbursing Office personnel,
information is password protected; and
access to computer area is restricted.

RETENTION AND DISPOSAL:

Records are maintained for six years
and three months and then destroyed.

SYSTEM MANAGER(S) AND ADDRESS:

Midshipmen Disbursing Office, U.S.
Naval Academy, 101 Sands Road,
Annapolis, MD 21402-5078;

Defense Finance and Accounting
Service-Cleveland Center, 1240 East 9th
Street, Cleveland, OH 44199-2056; and

Defense Finance and Accounting
Service-Denver Center, 6760 East
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Irvington Place, Denver, CO 80279—
5000.

NOTIFICATION PROCEDURE:

Individuals can be informed of any
records maintained in the system by
identifying themselves to Midshipmen
Disbursing Office, U.S. Naval Academy,
101 Sands Road, Annapolis, MD 21402—
5078.

Requesters should include their full
name and Social Security Number in
their request.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Midshipmen Disbursing
Office, U.S. Naval Academy, 101 Sands
Road, Annapolis, MD 21402-5078 or
visit the Midshipmen Disbursing Office.
Individual must present his/her
identification card to obtain the
requested information.

CONTESTING RECORD PROCEDURES:

The Navy'’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are published in Secretary of the Navy
Instruction 5211.5; 32 CFR part 701; or
may be obtained from the system
manager.

RECORD SOURCE CATEGORIES:
Midshipmen’s service record.

EXEMPTIONS CLAIMED FOR THE SYSTEM:
None.

N12593-1

SYSTEM NAME!

Living Quarters and Lodging
Allowance (February 22, 1993, 58 FR
10820).

CHANGES:!
* * * * *

SYSTEM NAME:

Delete entry and replace with
‘Civilian Overseas Quarters and Lodging
Allowances.’

* * * * *

PURPOSE(S):

Delete entry and replace with ‘To
record civilian overseas employee’s
living quarters and/or temporary
lodging allowance entitlement.’

* * * * *

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

Delete entry and replace with ‘5
U.S.C. 301, Departmental Regulations
and E.O.s 9397 (SSN), 10903, 10970,
10853, and 10982.’

* * * * *

SAFEGUARDS:

Delete entry and replace with ‘Access
provided on need to know basis only.
Access to computerized and manual
records is limited he control of
authorized personnel during working
hours. The office space in which the file
cabinets are located is locked outside of
official working hours. Access to
computerized data base is password
protected.’

RETENTION AND DISPOSAL:

Delete entry and replace with ‘Files
are retained for four years and then
destroyed.’

* * * * *

RECORD SOURCE CATEGORIES!

Delete entry and replace with

‘Individual and official personnel file.’
* * * * *

N12593-1

SYSTEM NAME:
Civilian Overseas Quarters and
Lodging Allowances.

SYSTEM LOCATION:

Overseas organizational elements of
the Department of the Navy. Official
mailing addresses are published as an
appendix to the Navy’s compilation of
systems of records notices.

Appropriated and non-appropriated
fund U.S. civilian employees eligible for
allowance.

CATEGORIES OF RECORDS IN THE SYSTEM:

Employee’s name, grade, address, rent
and utility expenses, living quarters and
lodging allowance, and name of family
and/or members.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:

5 U.S.C. 301, Departmental
Regulations and E.O.s 9397 (SSN),
10903, 10970, 10853, and 10982.

PURPOSE(S):

To record civilian overseas
employee’s living quarters and/or
temporary lodging allowance
entitlement.

ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act, these records
or information contained therein may
specifically be disclosed outside the
DoD as a routine use pursuant to 5
U.S.C. 552a(b)(3) as follows:

To officials of the Department of State
for the purpose of monitoring the level
of allowances that Navy is authorized.

The ‘Blanket Routine Uses’ that
appear at the beginning of the Navy’s

compilation of systems of records
notices apply to this system.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS IN THE SYSTEM:

STORAGE:

Paper records and computerized data
base.

RETRIEVABILITY:
Name and Social Security Number.

SAFEGUARDS:!

Access provided on need to know
basis only. Access to computerized and
manual records is limited he control of
authorized personnel during working
hours. The office space in which the file
cabinets are located is locked outside of
official working hours. Access to
computerized data base is password
protected.

RETENTION AND DISPOSAL:

Files are retained for four years and
then destroyed.

SYSTEM MANAGER(S) AND ADDRESS:

Overseas commanding officer of the
activity in question. Official mailing
addresses are published as an appendix
to the Navy’s compilation of systems of
records notices.

NOTIFICATION PROCEDURE!

Individuals seeking to determine
whether this system contains
information about themselves should
address written inquiries to the
Commanding Officer at the overseas
activity where he or she is assigned.
Official mailing addresses are published
as an appendix to the Navy’s
compilation of systems of records.

Requester should include full name,
Social Security Number, and dates
assigned to the activity.

RECORD ACCESS PROCEDURES:

Individuals seeking access to
information about themselves contained
in this system should address written
inquiries to the Commanding Officer at
the overseas activity where he or she is
assigned. Official mailing addresses are
published as an appendix to the Navy’s
compilation of systems of records.

Requester should include full name,
Social Security Number, and dates
assigned to the activity.

CONTESTING RECORD PROCEDURES:

The Navy'’s rules for accessing
records, and for contesting contents and
appealing initial agency determinations
are published in Secretary of the Navy
Instruction 5211.5; 32 CFR part 701; or
may be obtained from the system
manager.
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RECORD SOURCE CATEGORIES:

Individual and official personnel files.

EXEMPTIONS CLAIMED FOR THE SYSTEM:

None.
[FR Doc. 97-6746 Filed 3—17-97; 8:45 am]
BILLING CODE 5000-04-F

DEPARTMENT OF EDUCATION

Notice of Proposed Information
Collection Requests
AGENCY: Department of Education.

ACTION: Proposed collection; comments
requested.

SUMMARY: The Secretary of Education
requests comments on the Free
Application for Federal Student Aid
(FAFSA) that the Secretary proposes to
use for the 1998-99 award year. The
FAFSA is completed by students and
their families and the information
submitted on the form is used to
determine the students’ eligibility and
financial need for the student financial
assistance programs authorized under
Title IV of the Higher Education Act of
1965, as amended, (Title IV, HEA
Programs). The Secretary is particularly
seeking comments regarding whether all
the questions on the FAFSA are needed.
The Secretary will consider these
comments not only for the 1998—-99
FAFSA but also in the design of the
1999-2000 FAFSA.

DATES: Interested persons are invited to
submit comments on or before May 19,
1997.

ADDRESSES: Written comments and
requests for copies of the proposed
information collection requests should
be addressed to Patrick J. Sherrill,
Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, DC 20202-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708—-8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.

SUPPLEMENTARY INFORMATION: Section
483 of the Higher Education Act of
1965, as amended (HEA), requires the
Secretary, “‘in cooperation with agencies
and organizations involved in providing
student financial assistance,” to
“produce, distribute and process free of
charge a common financial reporting
form to be used to determine the need
and eligibility of a student under” the
Title IV, HEA Programs. This form is the
FAFSA. In addition, section 483
authorizes the Secretary to include on
the FAFSA up to eight non-financial
data items that would assist States in
awarding State student financial
assistance.

Over the past several years, the
Secretary, in cooperation with the above
described agencies and organizations,
has added questions to the form. Those
guestions were added to accommodate
the needs of States that administer State
student aid programs, and of
institutions of higher education that
administer the Title IV, HEA Programs.
They were also added to facilitate
eliminating or reducing the number of
State and institutional forms that a
student and his or her family must
complete in order to receive student
financial assistance.

In the context of re-engineering the
FAFSA and looking at each FAFSA
question anew, it appears that a great
many of the questions now on the form
are not needed to determine a student’s
need and eligibility for Title IV, HEA
Programs. Moreover, it also appears that
many questions are of a marginal value,
even for State and institutional
purposes.

The 1998-99 FAFSA will begin to be
used on January 1, 1998. Because of the
lead time needed to begin using that
form on that date, the Secretary has
proposed to modify or eliminate only a
minimum number of questions of the
proposed 1998-99 FAFSA. Using the
1996-97 and 1997-98 FAFSAs as a
reference point, the Secretary proposes
eliminating question 37. The Secretary
proposes to combine questions 20 and
21 into a single yes/no question, as
follows: “Will you have received a high
school diploma or earned a GED before
the first date of your enrollment in
college?”” The Secretary proposes to
eliminate the ““day” in questions 12, 31,
and 50 leaving just the “month” and
“year.” Finally, the Secretary proposes
to eliminate the fourth option under
“housing codes” on page four of the
FAFSA. The Secretary seeks comments
on these modifications.

With regard to the 1999-2000 FAFSA,
using the 199697 and 1997-98 FAFSAs
as a reference point, the Secretary notes

that a student does not need to complete
the following questions in order to have
his or her eligibility and need for Title
IV, HEA Programs determined: 11-14,
18, 20-39, 50, 53-54, 65-66, and 92-
105. Therefore the Secretary requests
comments on the need and desirability
of these questions.

In particular, the Secretary requests
comments on whether a particular
question is integral to a State student
aid program, and requests each State to
list in order of importance, those
guestions that it needs to administer its
State student aid programs.

The Secretary is publishing this
request for comment under the
provisions of the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501 et seq.
Under that Act, ED must obtain the
review and approval of the Office of
Management and Budget (OMB) before
it may use a form to collect information.
However, under the procedure for
obtaining approval from OMB, ED must
first obtain public comment on the
proposed form, and to obtain that
comment, ED must publish this notice
in the Federal Register.

In addition to comments requested
above, to accommodate the
requirements of the Paperwork
Reduction Act, the Secretary is
interested in receiving comments with
regard to the following matters: (1) is
this collection necessary to the proper
functions of the Department, (2) will
this information be processed and used
in a timely manner, (3) is the estimate
of burden accurate, (4) how might the
Department enhance the quality, utility,
and clarity of the information to be
collected, and (5) how might the
Department minimize the burden of this
collection on the respondents, including
through the use of information
technology.

Dated: March 12, 1997.
Gloria Parker,

Director, Information Resources Management
Group.

Office of Postsecondary Education

Type of Review: Revision.
Title: Free Application for Federal
Student Aid (FAFSA).
Frequency: Annually.
Affected Public: Individuals and
families.
Annual Reporting and Recordkeeping
Hour Burden:
Responses: 9,831,756.
Burden Hours: 7,625,993.
Abstract: The FAFSA collects
identifying and financial information
about a student and his or her family if
the student applies for Title IV, Higher
Education Act (HEA) Program funds.



12818

Federal Register / Vol. 62, No. 52 / Tuesday, March 18, 1997 / Notices

This information is used to calculate the
student’s expected family contribution,
which is used to determine a student’s
financial need. The information is also
used to determine the student’s
eligibility for grants and loans under the
Title IV, HEA Programs. It is further
used for determining a student’s
eligibility and need for State and
institutional financial aid programs.

[FR Doc. 97-6742 Filed 3—-17-97; 8:45 am]
BILLING CODE 4000-01-P

Submission for OMB Review;
Comment Request

AGENCY: Department of Education.
ACTION: Submission for OMB review;
comment request.

SUMMARY: The Director, Information
Resources Management Group, invites
comments on the submission for OMB
review as required by the Paperwork
Reduction Act of 1995.

DATES: Interested persons are invited to
submit comments on or before April 17,
1997.

ADDRESSES: Written comments should
be addressed to the Office of
Information and Regulatory Affairs,
Attention: Wendy Taylor, Desk Officer,
Department of Education, Office of
Management and Budget, 725 17th
Street, NW., Room 10235, New
Executive Office Building, Washington,
DC 20503. Requests for copies of the
proposed information collection
requests should be addressed to Patrick
J. Sherrill, Department of Education, 600
Independence Avenue, S.W., Room
5624, Regional Office Building 3,
Washington, DC 20202-4651.

FOR FURTHER INFORMATION CONTACT:
Patrick J. Sherrill (202) 708—-8196.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Section
3506 of the Paperwork Reduction Act of
1995 (44 U.S.C. Chapter 35) requires
that the Office of Management and
Budget (OMB) provide interested
Federal agencies and the public an early
opportunity to comment on information
collection requests. OMB may amend or
waive the requirement for public
consultation to the extent that public
participation in the approval process
would defeat the purpose of the
information collection, violate State or
Federal law, or substantially interfere
with any agency’s ability to perform its
statutory obligations. The Director of the

Information Resources Management
Group publishes this notice containing
proposed information collection
requests prior to submission of these
requests to OMB. Each proposed
information collection, grouped by
office, contains the following: (1) Type
of review requested, e.g., new, revision,
extension, existing or reinstatement; (2)
Title; (3) Summary of the collection; (4)
Description of the need for, and
proposed use of, the information; (5)
Respondents and frequency of
collection; and (6) Reporting and/or
Recordkeeping burden. OMB invites
public comment at the address specified
above. Copies of the requests are
available from Patrick J. Sherrill at the
address specified above.

Dated: March 12, 1997.
Gloria Parker,

Director, Information Resources Management
Group.

Office of Postsecondary Education

Type of Review: Reinstatement.

Title: Combined Application for the
Talent Search and Educational
Opportunity Centers Program.

Frequency: Annually.

Affected Public: Business or other for-
profit; Not-for-profit institutions; State,
local or Tribal Gov’t, SEAs or LEAs.

Annual Reporting and Recordkeeping
Hour Burden:

Responses: 1,200.
Burden Hours: 40,800.

Abstract: The application form is
needed to conduct a national
competition for program years 97-98 for
the Talent Search and the Educational
Opportunity Centers. These programs
provide federal financial assistance in
the form of grants to institutions of
higher education, public and private
agencies and organizations,
combinations of institutions and
agencies and, in exceptional cases,
secondary schools to establish and
operate projects designed to provide
information regarding financial and
academic assistance available for
individuals who desire to pursue a
program of postsecondary education,
and assist individuals to apply for
admission to institutions that offer
programs of postsecondary education.

[FR Doc. 97-6743 Filed 3-17-97; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

Site Services Division; Notice of
Availability of a Cooperative
Agreement Solicitation for the History
of the Savannah River Site

AGENCY: U.S. Department of Energy
(DOE), Savannah River (SR) Office.
ACTION: Notice of Availability of a
Cooperative Agreement Solicitation.

SUMMARY: The U.S. Department of
Energy (DOE) at SR is announcing the
availability of a cooperative agreement
solicitation for the history of the
Savannah River Site (SRS). The SRS is
approaching its fiftieth anniversary and
is currently involved in closing old
production facilities and related
environmental restoration of these
facilities. The solicitation was made
available on February 28, 1997;
applications are due March 28, 1997.
SUPPLEMENTARY INFORMATION: As a
matter of legacy and education, it is
important that Savannah River capture
the technical history of the old
production facilities, related artifacts,
and the technology developed at SRS
from the inception of the site in the
early 1950’s to the present time.

The purpose of this solicitation is to
establish a mechanism to research,
develop and preserve the mission
(nuclear materials production) history of
SRS, and to provide a product tool to be
used for continual education and public
information purposes.

The participant will conduct a three-
phased project to record and preserve
the history of the SRS. Phase One will
involve a survey of structures and
artifacts of historic significance at SRS
including photographs and documents,
development of criteria for determining
historic significance, and the recording
of oral histories from scientists and
engineers associated with the
development of nuclear energy at SRS.
Phase Two will require the gathering,
archiving and storage of those items
identified in the Phase One survey.
Phase Three will consist of the
preparation and submission of an
electronic narrative of the site history
and recommendations for archival and
future use of the artifacts, documents,
photographs and personal narratives.

All phases of this project must be
carried out in concert and with the
objective of compiling a site history that
evaluates and determines the
significance of SRS’ role in the Cold
War and provides recommendations for
nomination of various site buildings and
structures to the National Register of
Historic Places including
recommendations for meeting
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nomination guidelines under Section
106 of the National Historic
Preservation Act.

The project should be conducted with
input from experts in the various
professional disciplines involved in the
development and operation of the SRS
and led by historians whose area of
expertise includes twentieth century
military/industrial development in the
United States.

Those who submitted an Expression
of Interest (EOI) in response to the
Department’s August 1996 request for
EOI's will automatically receive a copy
of the solicitation. Requests for copies of
the solicitation should be received in
writing or be transmitted via facsimile
to (803) 725-8573 no later than close of
business (4:00 p.m. Eastern Standard
Time) March 14, 1997. Requests or
notifications should be sent to Ms.
Angela M. Sistrunk, Contracts
Management Division, U.S. Department
of Energy, P.O. Box A, Aiken, SC 29802.
Telephonic requests will not be
accepted.

Issued in Aiken, SC, on March 4, 1997.
Ronald D. Simpson,
Head of Contracting Activity Designee,
Contracts Management Division, Savannah
River Operations Office.
[FR Doc. 97-6782 Filed 3—17-97; 8:45 am]
BILLING CODE 6450-01-P

Office of the Secretary

Privatization Working Group: Notice of
Availability of the Report of the
Privatization Working Group

AGENCY: Office of the Secretary,
Department of Energy (DOE).
ACTION: Notice of availability.

SUMMARY: The Privatization Working
Group, established by the Secretary of
Energy to examine how privatization
could help the Department utilize its
resources more efficiently, has
completed its work and provided its
recommendations to the Secretary. This
notice announces the availability of the
Working Group’s report entitled,
“Harnessing the Market: The
Opportunities and Challenges of
Privatization” Report #DOE/S-0120. It
also requests the views of the public on
the policy, principles, and
recommendations contained therein.
DATES: Comments should be submitted
on or before May 19, 1997.

ADDRESSES: Written comments on
Report # DOE/S-0120 should be sent to:
The Office of the Executive Secretariat,
U.S. Department of Energy, Forrestal
Building, 1000 Independence Ave., SW,
Room 7E-054, Washington, DC 20585.

Copies of this report, #DOE/S-0120
may be ordered from the Public
Inquiries Office, U.S. Department of
Energy, Forrestal Building, 1000
Independence Ave., SW, Room 1E-206
or by calling (202) 586-5575.

The report is also available on the
Internet at: http://www.doe.gov/
privatization/report.

Additionally, this report is available
for inspection in the Public Reading
Rooms at DOE Headquarters and in the
Department’s primary field offices. The
locations and telephone numbers of
these Reading Rooms are:

U.S. Department of Energy, Public
Reading Room, 1000 Independence
Ave., Room 1E-090, SW, Washington,
DC 20585 (202) 586-5955

National Atomic Museum, Public
Reading Room, 20358 Wyoming
Boulevard SE, Kirtland Air Force
Base, NM 87117, 505-845—-4378, Attn:
Diane Zepeda

Chicago Operations Office, Public
Reading Room, 9800 South Cass
Avenue, Argonne, IL 60439, 630-252—
2010, Attn: Sandra Geib

Idaho Operations Office, Public Reading
Room, 1776 Science Center Drive,
Idaho Falls, ID 83415, 208-526-1144,
Attn: Gail Wilmore

Nevada Operations Office, Public
Reading Room, 2621 Losee Rd. Bldg.
B-3 Mail Stop 548, Las Vegas, NV
89030, 702-295-1628, 702—295-1128,
Attn: Janet Fogg

Oak Ridge Operations Office, Public
Reading Room, Federal Building, 200
Administration Road, Oak Ridge, TN
37830, 423-576-1216, Attn: Jane
Greenwalt

Oakland Operations Office, Public
Reading Room-Room 1H/EIC, 1301
Clay Street, Oakland CA 94612, 510—
637-1794, Attn: Lauren Noble

U.S. Department of Energy, Public
Reading Room, University of South
Carolina-Aiken, 171 University
Parkway, Second Floor Library,
Aiken, SC 29801, 803-725-1408,
Attn: Pauline Conner

U.S. Department of Energy, Public
Reading Room, Ohio Field Office, 1
Mound Road, Miamisburg, OH 45342,
513-865-3174, Attn: Cindy Franklin-
1st Floor

U.S. Department of Energy, Public
Reading Room, Richland Operations,
100 Sprout Road, Richland, WA
99352, 509-376—8583, Attn: Terri
Traub

FOR FURTHER INFORMATION CONTACT: The

Contract Reform Project Office, U.S.

Department of Energy, room GA-155,

Washington, DC 20585 (202) 586—0800,

or the individual site offices as

designated below:

Albuquerque Operations Office—Jim
Hoyal (505) 845-5751

Chicago Operations Office—Jerry
Zimmer (630) 252-2129

Federal Energy Technology Center—
Carroll Labton (412) 892-6199

Golden Field Office—Jeff Baker (303)
2754785

Idaho Operations Office—Jan Chavez
(208) 526-5968

Nevada Operations Office-Rick
Betteridge (702) 295-0520

Oak Ridge Operations Office—Steven
Wyatt (423) 576-0885

Oakland Operations Office—Jim
Hirahara (510) 637-1658

Ohio Field Office—Pete Greenwald
(937) 865—3862

Richland Operations Office—Lief
Erickson (509) 376-7272

Rocky Flats Field Office—lJeff Kerridge
(303) 966—-2866

Savannah River Operations Office—
Chris Van Horn (803) 725-5313

SUPPLEMENTARY INFORMATION: Former
Secretary of Energy, Hazel R. O’Leary,
initiated a broad slate of strategic and
managerial reform initiatives to
transform the Department to better meet
the challenges of the 21st Century. The
reports that support these reforms
consistently identified privatization as a
potentially powerful management tool
to enable institutional change. In
recognition of this and in support of the
Clinton Administration’s commitment
to a government that works better and
costs less, the Secretary formed the
Privatization Working Group to examine
how privatization could help transform
DOE.

The report of the Working Group,
Harnessing the Market: The
Opportunities and Challenges of
Privatization, provides an analysis of
the major issues that affect privatization
within the Department of Energy. The
report includes 13 case studies that
explore actual DOE privatization efforts
over the past two years. Additionally, it
summarizes the key legal authorities
that govern each of the three types of
privatization opportunities discussed in
the report. Finally, the report makes a
series of recommendations and outlines
accompanying actions that will help the
Department seize the opportunities
presented by privatization and confront
its challenges. The report stresses that
when wisely considered and carefully
implemented, privatization is a
powerful strategic management tool.

The Department is interested in the

views of stakeholders on the report’s
recommendations and action items.
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Issued in Washington, DC on March 12,
1997.

Dan W. Reicher,

Chief of Staff, Department of Energy.

[FR Doc. 97-6780 Filed 3—17-97; 8:45 am]
BILLING CODE 6450-01-P

Office of General Counsel

Unfunded Mandates Reform Act;
Intergovernmental Consultation

AGENCY: Office of the General Counsel,
Department of Energy.

ACTION: Notice of final statement of
policy.

SUMMARY: The Department of Energy
(DOE) today publishes a final statement
of policy on intergovernmental
consultation under the Unfunded
Mandates Reform Act of 1995. The
policy reflects the guidelines and
instructions that the Director of the
Office of Management and Budget
(OMB) provided to each agency to
develop, with input from State, local,
and tribal officials, an
intergovernmental consultation process
with regard to significant
intergovernmental mandates contained
in a notice of proposed rulemaking.
EFFECTIVE DATE: This policy is effective
March 18, 1997.

FOR FURTHER INFORMATION CONTACT:
Steve Duarte, Office of the Assistant
General Counsel for Regulatory Law,
U.S. Department of Energy, 1000
Independence Avenue, S.W.,
Washington, DC 20585, (202) 586—9507.
SUPPLEMENTARY INFORMATION: Section
203 of the Unfunded Mandates Reform
Act of 1995 (the Act), 2 U.S.C. 1533,
requires that, prior to establishing
regulatory requirements that might
significantly or uniquely affect small
governments, the agency shall have
developed a plan that, among other
things, provides for notice to potentially
affected small governments, if any, and
for a meaningful and timely opportunity
to provide input in the development of
regulatory proposals. Section 204(a) of
the Act requires each agency to develop,
to the extent permitted by law, an
effective process to permit timely input
by elected officers (or their designees) of
State, local, and tribal governments in
the development of a regulatory
proposal containing a proposed
“significant intergovernmental
mandate” that is not a requirement
specifically set forth in law. 2 U.S.C.
1531, 1534(a).

A “significant intergovernmental
mandate” under the Act is any
provision in a Federal agency regulation
that: (1) Would impose an enforceable

duty upon State, local, or tribal
governments (except as a condition of
Federal assistance); and (2) may result
in the expenditure by State, local, and
tribal governments, in the aggregate, of
$100 million (adjusted annually for
inflation) in any one year. See 2 U.S.C.
658(5)(A)(i), 1532(a). The Act defines
“small government’” to mean any small
governmental jurisdiction defined in the
Regulatory Flexibility Act, 5 U.S.C.
601(5), and any tribal government. 2
U.S.C. 658(11).

In January 1996, DOE published a
notice of a proposed policy to
implement this portion of the Act and
the OMB guidelines and instructions
published on September 29, 1995 (60 FR
50651) that deal with the
intergovernmental consultation process.
DOE sought public comment on the
proposed policy in order to give State,
local and tribal officials, as well as
members of the public, an opportunity
to comment on the policy before it was
finalized. DOE received comments from
one commenter. The DOE reviewed the
comments and has determined to
finalize the proposed policy with the
modifications as described below.

The commenter suggested that
indirect notification to local elected
officials (or their designees) through the
National League of Cities, the National
Association of Counties, and the U.S.
Conference of Mayors may not provide
notification to those local elected
officials who are not members of these
national organizations. The commenter
suggested that DOE also notify the State
Municipal Leagues. DOE has decided to
implement this suggestion in the
following manner. DOE understands
that a number of the State Municipal
Leagues are members of, and are
represented by, one or another of the
named national organizations. DOE will
notify directly the State Municipal
Leagues that are not otherwise
represented by one of the named
national organizations.

The commenter suggested that, in
determining if an unfunded mandate
triggers the $100 million threshold, the
DOE should not discount future costs to
present value. After consulting with
OMB, DOE has accepted this suggestion.

The commenter also suggested that
DOE open the consultation process
whenever a DOE rule would create an
unfunded mandate, without regard for
the cost of the mandate. DOE has not
accepted this suggestion because the Act
provides otherwise, and in any event,
issues about a proposed mandate could
be presented during the comment
period provided in the notice of
proposed rulemaking. The Act assigns
to the agency the obligation to assess the

effects of Federal regulatory actions on
State, local and tribal governments. 2
U.S.C. 1531. The Act requires that the
agency permit State, local, and tribal
governments to provide input in the
development of regulatory proposals
when the regulatory proposals contain
significant Federal intergovernmental
mandates. 2 U.S.C. 1534. If the agency
finds that the unfunded mandate does
not rise to the level of a ““significant
intergovernmental mandate” under the
Act, then the consultation process is not
required. However, such a finding
would not preclude a State, local, or
tribal government from commenting in
a public hearing or in a meeting with
agency officials on a proposed
intergovernmental mandate that is
below the threshold of a *‘significant
intergovernmental mandate.’

Finally, the commenter suggested that
DOE create a review process whereby
local government officials can petition
to have DOE’s threshold determination
reviewed by a “neutral party.” DOE has
not accepted this suggestion because the
Act specifically provides for judicial
review. 2 U.S.C. 1571.

In accordance with section 801 of the
Small Business Regulatory Enforcement
Act of 1996, 5 U.S.C. 801, DOE will
report to Congress the promulgation of
this Statement of Policy prior to its
effective date.

Issued in Washington, DC, on March 11,
1997.

Mary Anne Sullivan,
Acting General Counsel.

On the basis of the foregoing, DOE
adopts the following Statement of
Policy:

Statement of Policy on the Process for
Intergovernmental Consultation Under
the Unfunded Mandates Reform Act of
1995

I. Purpose

This Statement of Policy implements
sections 203 and 204 of the Unfunded
Mandates Reform Act of 1995 (Act), 2
U.S.C. 1533, 1534, consistent with the
guidelines and instructions of the
Director of the Office of Management
and Budget (OMB).

1. Applicability

This Statement of Policy applies to
the development of any regulation
(other than a regulation for a financial
assistance program) containing a
significant intergovernmental mandate
under the Act. A significant
intergovernmental mandate is a
mandate that: (1) Would impose an
enforceable duty upon State, local, or
tribal governments (except as a
condition of Federal assistance); and (2)
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may result in the expenditure by State,
local, and tribal governments, in the
aggregate, of $100 million (adjusted
annually for inflation) in any one year.
DOE officials may apply this Statement
of Policy selectively if there is an
exigent need for immediate agency
action that would warrant waiver of
prior notice and opportunity for public
comment under the Administrative
Procedure Act, 5 U.S.C. 553.

I11. Intergovernmental Consultation

When to begin. As early as possible in
the development of a notice of proposed
rulemaking (for other than a financial
assistance program) that involves an
enforceable duty on State, local, or tribal
governments, the responsible Secretarial
Officer, with the concurrence of the
Assistant Secretary for Policy and the
General Counsel, should estimate
whether the aggregate compliance
expenditures will be in the amount of
$100 million or more in any one year.

In making such an estimate, the
Secretarial Officer ordinarily should
adjust the $100 million figure in years
after 1995 using the Gross Domestic
Product deflator as contained in the
Annual Report of the Counsel of
Economic Advisors which is part of the
Economic Report of the President.

Content of notice. Upon determining
that a proposed regulatory mandate on
State, local, or tribal governments may
be a significant intergovernmental
mandate, the Secretarial Officer
responsible for the rulemaking should
provide adequate notice to pertinent
State, local and tribal officials: (1)
Describing the nature and authority for
the rulemaking; (2) explaining DOE’s
estimate of the resulting increase in
their governmental expenditure level,
(3) inviting them to participate in the
development of the notice of proposed
rulemaking by participating in meetings
with DOE or by presenting their views
in writing on the likely effects of the
regulatory requirement or legally
available policy alternatives that DOE
should take into account. If DOE
publishes an advance notice of
proposed rulemaking, then these issues
may be addressed in that advance
notice.

How to notify State and tribal
officials. With respect to State and tribal
governments, actual notice should be
given by letter, using a mailing list
maintained by the DOE Office of
Intergovernmental and External Affairs
that includes elected chief executives
(or their designees), chief financial
officers (or their designees), the National
Governors Association, and the National
Congress of American Indians. The

Secretarial Officer also should provide
notice in the Federal Register.

How to notify local officials. With
respect to local governments, the
Secretarial Officer should provide
notice through the Federal Register and
by letter to the National League of
Cities, the National Association of
Counties, the U.S. Conference of
Mayors, and any State Municipal
League not represented by a national
association. If a significant
intergovernmental mandate might affect
local governments in a limited area of
the United States, then the Secretarial
Officer, in consultation with the Office
of Intergovernmental and External
Affairs, should give actual notice by
letter to appropriate local officials if
practicable.

Exemption from the Federal Advisory
Committee Act. Secretarial Officers are
encouraged to meet with State, local,
and tribal elected officials (or their
designees) to exchange views,
information, and advice concerning the
implementation of intergovernmental
responsibilities or administration.
Section 204(b) of the Act, 2 U.S.C.
1534(b), exempts from the Federal
Advisory Committee Act (5 U.S.C. App.)
meetings for this purpose that do not
include other members of the public.

Small government consultation plan.
If the proposed regulatory requirements
might significantly or uniquely affect
small governments, then the Secretarial
Officer should summarize in the
Supplementary Information section of
the notice of proposed rulemaking its
plan for intergovernmental consultation
under section 203 of the Act. Unless
impracticable, the plan should provide
for actual notice by letter to potentially
affected small governments.

Documenting compliance. The
Supplementary Information section of
any notice of proposed and final
rulemaking involving a significant
intergovernmental mandate upon State,
local, or Indian tribal governments
should describe DOE’s determinations
and compliance activities under the Act.
The Supplementary Information section
of the notice of proposed rulemaking
should describe the estimated impact of
an intergovernmental mandate, the
assumptions underlying its calculation,
and the resulting determination of
whether the rulemaking involves a
significant intergovernmental mandate.
It should discuss, as appropriate, cost
and benefit estimates and any
reasonable suggestions received during
pre-notice intergovernmental
consultations. Any substantive pre-
notice written communications should
be described in the Supplementary
Information and made available for

inspection in the public rulemaking file
in the DOE Freedom of Information
Reading Room.

Reporting. Pursuant to the OMB
guidelines and instructions, the Office
of General Counsel, with the
cooperation of the Secretarial Officers,
will prepare the annual report to OMB
on compliance with the
intergovernmental consultation
requirements of the Act (initially due on
January 15, 1996, and annually on
January 15 thereafter).

[FR Doc. 97-6781 Filed 3-17-97; 8:45 am]
BILLING CODE 6450-01-P

Federal Energy Regulatory
Commission

[Docket No. TM97-10-23-000]

Eastern Shore Natural Gas Company;
Notice of Proposed Changes in FERC
Gas Tariff

March 12, 1997.

Take notice that on March 7, 1997,
Eastern Shore Natural Gas Company
(ESNG) tendered for filing as part of its
FERC Gas Tariff, First Revised Volume
No. 1, certain revised tariff sheet in the
above captioned docket, with a
proposed effective date of April 1, 1997.

ESNG states that the purpose of this
instant filing is to ““track”
Transcontinental Gas Pipe Line
Corporation’s (Transco) revised fuel
retention percentages for injecting gas
into storages (see Transco’s Seventh
Revised Sheet No. 29) proposed to be
effective April 1, 1997.

ESNG states that copies of the filing
have been served upon its jurisdictional
customers and interested State
Commissions.

Any person desiring to be heard or to
protest said filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington D.C.
20426, in accordance with Rule 211 and
Rule 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 385.214). All such motions or
protests must be filed in accordance
with Section 154.210 of the
Commission’s Regulations. Protests will
be considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
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Commission and are available for public
inspection.

Lois D. Cashell,

Secretary.

[FR Doc. 97-6760 Filed 3-17-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TM97—-2-24-000]

Equitrans, L.P.; Notice of Proposed
Changes in FERC Gas Tariff

March 12, 1997.

Take notice that on March 3, 1997,
Equitrans, L.P. (Equitrans) tendered for
filing as part of its FERC Gas Tariff, First
Revised Volume No. 1, the following
proposed tariff sheet, with an effective
date of April 1, 1997:

Eighth Revised Sheet No. 6

Equitrans states that this filing
constitutes its second annual products
extraction rate adjustment filing under
Section 32 of the General Terms and
Conditions of its FERC Gas Tariff. By
this filing, Equitrans proposes an
adjusted extraction rate of $0.2004/Dth
for the prospective 12-month period
beginning April 1, 1997. Equitrans states
that this represents a reduction from the
$0,2015/Dth rate which was approved
by the Commission in 1996. In
calculating the current rate, Equitrans
states that it utilizes actual extraction
billings and actual plant throughout for
the 12 months ended December 31,
1996, adjusted for anticipated activity
during 1997, all as more fully set forth
in the filing.

Any person desiring to be heard or
protest this filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed in accordance with Section
154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,
Secretary.
[FR Doc. 97-6761 Filed 3—-17-97; 8:45 am]

BILLING CODE 6717-01-M

[Docket No. RP97-198-002]

Gulf States Transmission Corporation;
Notice of Proposed Changes in FERC
Gas Tariff

March 12, 1997.

Take notice that on March 7, 1997,
Gulf States Transmission Corporation
(GSTC) tendered for filing as part of its
FERC Gas Tariff, Original Volume No. 1,
certain tariff sheets to be effective
December 31, 1996.

GSTC states that the purpose of the
filing is to comply with the
Commission’s letter order issued
February 5, 1997 in Docket No. RP97—
198-001.

GSTC states that it has modified its
tariff to (i) replace the term “‘case
reservation rate’” with “base reservation
rate” on Tariff Sheet No. 58G, (ii) reflect
that its discounted policy is applicable
also to GSTC'’s interruptible rates, (iii)
modify Tariff Sheet No. 58G to correctly
reflect Original Volume No. 1 instead of
First Revised Volume No. 1, and (iv)
change the requested effective date to
December 31, 1996.

GSTC states that copies of the filing
are being mailed to its jurisdictional
customers and interested states
regulatory agencies.

Any person desiring to protest this
filing should file a protest with the
Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Section
385.211 of the Commission’s Rules and
Regulations. All such protests must be
filed as provided in Section 154.210 of
the Commission’s Regulations. Protests
will be considered by the Commission
in determining the appropriate action to
be taken, but will not serve to make
protestants parties to the proceeding.
Copies of this filing are on file with the
Commission and are available for public
inspection in the Public Reference
Room.

Lois D. Cashell,

Secretary.

[FR Doc. 97-6775 Filed 3-17-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. TM97-1-131-000]

KO Transmission Company; Notice of
Tariff Filing

March 12, 1997.

Take notice that on March 4, 1997,
KO Transmission Company (KO
Transmission) tendered for filing to
become part of its FERC Gas Tariff,
Original Volume No. 1, the following
revised tariff sheet bearing a proposed
effective date of April 1, 1997.

Second Revised Sheet No. 10

KO Transmission states that the
purpose of the filing is to revise its fuel
retainage percentage consistent with
Section 24 of the General Terms and
Conditions of its Tariff. According to
KO Transmission, Columbia Gas
Transmission Corporation (Columbia)
operates and maintains the KO
Transmission facilities pursuant to the
Operating Agreement referenced in its
Tariff at Original Sheet No. 7. Pursuant
to that Operating Agreement, Columbia
retains certain volumes associated with
gas transported on behalf of KO
Transmission. On March 4, 1997,
Columbia notified KO Transmission that
under the terms of the Operating
Agreement KO Transmission will be
subject to a 0.46% retainage.
Accordingly, KO Transmission states
that the instant filing tracks this fuel
percentage.

Any person desiring to be heard or
protest this filing should file a motion
to intervene or protest with the Federal
Energy Regulatory Commission, 888
First Street, N.E., Washington, D.C.
20426, in accordance with Sections
385.214 and 385.211 of the
Commission’s Rules and Regulations.
All such motions or protests must be
filed in accordance with Section
154.210 of the Commission’s
Regulations. Protests will be considered
by the Commission in determining the
appropriate action to be taken, but will
not serve to make protestants parties to
the proceeding. Any person wishing to
become a party must file a motion to
intervene. Copies of this filing are on
file with the Commission and are
available for public inspection in the
Public Reference Room.

Lois D. Cashell,

Secretary.

[FR Doc. 97-6762 Filed 3-17-97; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. RP97-281-000]

Koch Gateway Pipeline Company;
Notice of Proposed Changes in FERC
Gas Tariff

March 12, 1997.

Take notice that on March 7, 1997,
Koch Gateway Pipeline Company
(Koch) tendered for filing as part of its
FERC Gas Tariff, Fif