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For information on briefings in Washington, DC, see
announcement on the inside cover of this issue.
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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government Printing
Office (GPO). CFR titles will be added to GPO Access
incrementally throughout calendar years 1996 and 1997
until a complete set is available. GPO is taking steps so
that the online and printed versions of the CFR will be
released concurrently.
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The CFR and Federal Register on GPO Access, are the
officia online editions authorized by the Administrative
Committee of the Federal Register.
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New titles and/or volumes will be added to this online
service as they become available.

O  http://www.access.gpo.gov/nara/cfr
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Titles currently available are:
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For additional information on GPO Access products,
services and access methods, see page Il or contact the
GPO Access User Support Team via:

O  Phone: toll-free: 1-888-293-6498
O Email: gpoaccess@gpo.gov
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

FOR: Any person who uses the Federal Register and Code of Federal

Regulations.

WHO: Sponsored by the Office of the Federal Register.
WHAT: Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code
of Federal Regulations.
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documents.
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WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC
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800 North Capitol Street, NW
Washington, DC

(3 blocks north of Union Station Metro)
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Rules and Regulations

Federal Register

Vol. 62, No. 31
Friday, February 14, 1997

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE
Agricultural Marketing Service

7 CFR Part 966

[Docket No. FV96-966—-1 FIR]

Tomatoes Grown in Florida;
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: The Department of
Agriculture (Department) is adopting as
a final rule, without change, the
provisions of an interim final rule
establishing an assessment rate for the
Florida Tomato Committee (Committee)
under Marketing Order No. 966 for the
1996-97 and subsequent fiscal periods.
The Committee is responsible for local
administration of the marketing order
which regulates the handling of
tomatoes grown in Florida.
Authorization to assess Florida tomato
handlers enables the Committee to incur
expenses that are reasonable and
necessary to administer the program.

EFFECTIVE DATE: August 1, 1996.

FOR FURTHER INFORMATION CONTACT:
Doris Jamieson, Marketing Assistant,
Southeast Marketing Field Office, Fruit
and Vegetable Division, AMS, USDA,
P.O. Box 2276, Winter Haven, FL
33883-2276, telephone 941-299-4770;
FAX 941-299-5169, or Martha Sue
Clark, Program Assistant, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456, telephone 202—-720—
9918, FAX 202-720-5698. Small
businesses may request information on
compliance with this regulation by
contacting: Jay Guerber, Marketing
Order Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,

DC 20090-6456; telephone 202—720—
2491; FAX 202-720-5698.
SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Agreement
No. 125 and Order No. 966, both as
amended (7 CFR part 966), regulating
the handling of tomatoes grown in
Florida, hereinafter referred to as the
“order.” The marketing agreement and
order are effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Florida tomato handlers are
subject to assessments. Funds to
administer the order are derived from
such assessments. It is intended that the
assessment rate as issued herein will be
applicable to all assessable Florida
tomatoes beginning August 1, 1996, and
continuing until amended, suspended,
or terminated. This rule will not
preempt any State or local laws,
regulations, or policies unless they
present an irreconcilable conflict with
this rule.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with the Secretary a petition stating that
the order, any provision of the order, or
any obligation imposed in connection
with the order is not in accordance with
law and request a modification of the
order or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing the Secretary would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review the Secretary’s ruling on the
petition, provided an action is filed not
later than 20 days after the date of the
entry of the ruling.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Agricultural Marketing Service (AMS)
has considered the economic impact of
this rule on small entities.

The purpose of the RFA is to fit
regulatory actions to the scale of

business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf. Thus, both statutes have small
entity orientation and compatibility.

There are approximately 90 producers
of Florida tomatoes in the production
area and approximately 75 handlers
subject to regulation under the
marketing order. Small agricultural
producers have been defined by the
Small Business Administration (13 CFR
121.601) as those having annual receipts
less than $500,000, and small
agricultural service firms are defined as
those whose annual receipts are less
than $5,000,000. The majority of Florida
tomato producers and handlers may be
classified as small entities.

The Florida tomato marketing order
provides authority for the Committee,
with the approval of the Department, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members of the Committee are
producers of Florida tomatoes. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

The Committee met on September 5,
1996, and unanimously recommended
1996-97 expenditures of $1,189,000 and
an assessment rate of $0.03 per 25-
pound container of tomatoes. In
comparison, last year’s budgeted
expenditures were $2,025,000. The
assessment rate of $0.03 is $0.01 less
than last year’s established rate. Major
expenditures recommended by the
Committee for the 199697 fiscal period
compared to those budgeted for 1995-96
(in parentheses) include: $500,000 for
education and promotion ($1,225,000),
$5,000 for miscellaneous promotion
($5,000), $284,650 for office salaries
($319,100), $180,000 for research
($245,000), $45,500 for employees’
retirement program ($50,500), $30,000
for employees’ travel ($30,000), $24,500
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for office rent ($24,500), $22,150 for
payroll taxes ($22,150), $20,000 for
employees’ health insurance ($29,500),
$19,150 for depreciation on the office
furniture and automobiles ($19,000),
$14,000 for communications ($12,000),
$12,000 for Committee member travel
($12,000), $9,000 for supplies and
printing ($8,500), $8,000 for insurance
and bonds ($8,000), and $7,000 for
postage ($7,000).

The assessment rate recommended by
the Committee was derived by dividing
anticipated expenses by expected
shipments of Florida tomatoes. Tomato
shipments for the year are estimated at
40,000,000 25-pound containers which
should provide $1,200,000 in
assessment income, which will be
adequate to cover projected expenses.

An interim final rule regarding this
action was published in the November
29, 1996, issue of the Federal Register
(61 FR 60510). That rule provided for a
30-day comment period. No comments
were received.

This action will reduce the
assessment obligation imposed on
handlers. While this rule will impose
some additional costs on handlers, the
costs are in the form of uniform
assessments on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs will
be offset by the benefits derived from
the operation of the marketing order.
Therefore, the AMS has determined that
this rule will not have a significant
economic impact on a substantial
number of small entities.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by the
Secretary upon recommendation and
information submitted by the
Committee or other available
information.

Although this assessment rate is
effective for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or the
Department. Committee meetings are
open to the public and interested
persons may express their views at these
meetings. The Department will evaluate
Committee recommendations and other
available information to determine
whether modification of the assessment
rate is needed. The Committee’s 1996—
97 budget and those for subsequent
fiscal periods will be reviewed and, as
appropriate, approved by the
Department.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it is also
found and determined that good cause
exists for not postponing the effective
date of this rule until 30 days after
publication in the Federal Register
because: (1) The Committee needs to
have sufficient funds to pay its expenses
which are incurred on a continuous
basis; (2) the 1996-97 fiscal period
began on August 1, 1996, and the
marketing order requires that the rate of
assessment for each fiscal period apply
to all assessable tomatoes handled
during such fiscal period; (3) handlers
are aware of this action which was
unanimously recommended by the
Committee at a public meeting and is
similar to other assessment rate actions
issued in past years; and (4) an interim
final rule was published on this action
and provided for a 30-day comment
period; no comments were received.

List of Subjects in 7 CFR Part 966

Marketing agreements, Reporting and
recordkeeping requirements, Tomatoes.

For the reasons set forth in the
preamble, 7 CFR part 966 is amended as
follows:

Note: This action will appear in the Code
of Federal Regulations.

PART 966—TOMATOES GROWN IN
FLORIDA

Accordingly, the interim final rule
amending 7 CFR part 966 which was
published at 61 FR 60510 on November
29, 1996, is adopted as a final rule
without change.

Dated: February 10, 1997.

Robert C. Keeney

Director, Fruit and Vegetable Division.

[FR Doc. 97-3793 Filed 2-13-97; 8:45 am]
BILLING CODE 3410-02-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 335
RIN 3064-AB79

Securities of Nonmember Insured
Banks

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) is revising
its regulations which prescribe
registration and reporting requirements
for non-member insured banks with
securities required to be registered
under section 12 of the Securities
Exchange Act of 1934 (Exchange Act).
The final rule incorporates through
cross reference the corresponding
regulations of the Securities and
Exchange Commission (SEC) into the
provisions of the FDIC’s securities
regulations. Incorporation through cross
reference will assure that the FDIC’s
regulations remain substantially similar
to the SEC’s regulations, as required by
law.

DATES: Effective date. These revisions
are effective January 1, 1998, with the
exception of § 335.901, which is
effective July 1, 1997.

Early compliance. These revisions
may be immediately followed by the
affected party, except that the SEC’s
regulation regarding proposals of
security holders (17 CFR 240.14a-8),
which is cross referenced in § 335.401
may not be followed prior to January 1,
1998.

FOR FURTHER INFORMATION CONTACT: M.
Eric Dohm, Staff Accountant, Division
of Supervision (202—898-8921),
Lawrence H. Pierce, Securities
Activities Officer, Division of
Supervision (202—-898-8902), or Jamey
G. Basham, Counsel, Legal Division
(202—-898-7265), Federal Deposit
Insurance Corporation, 550 17th Street
N.W., Washington, D.C. 20429.

SUPPLEMENTARY INFORMATION:
|. Background

Section 12(i) of the Securities
Exchange Act of 1934 as amended, 15
U.S.C. 78I(i), grants authority to the
FDIC to issue regulations applicable to
the securities of insured banks
(including foreign banks having an
insured branch) which are neither
members of the Federal Reserve System
nor District banks (collectively referred
to as nonmember banks), which are
substantially similar to the SEC’s
regulations under sections 12 (securities
registration), 13 (periodic reporting),
14(a) (proxies and proxy solicitation),
14(c) (information statements), 14(d)
(tender offers), 14(f) (election of
directors contests), and 16 (beneficial
ownership and reporting) of the
Exchange Act. Section 12(i) does not,
however, require the FDIC to issue
substantially similar regulations in the
event that the FDIC finds that
implementation of such regulation is
not necessarily in the public interest or
appropriate for protection of investors
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and the FDIC publishes such findings
with detailed reasons therefor in the
Federal Register.

12 CFR part 335 generally applies
only to nonmember banks having one or
more classes of securities required to be
registered under section 12 of the
Exchange Act. To date, in 12 CFR part
335, the FDIC has generally maintained
its own version of regulations pursuant
to sections 12, 13, 14(a), 14(c), 14(d),
and 14(f) of the Exchange Act. In 1989,
the FDIC incorporated by cross
reference the SEC regulations governing
going private transactions and issuer
tender offers (54 FR 53592, 12 CFR
335.409 and 335.521). In 1992, SEC
regulations under section 16 of the
Exchange Act were incorporated by
cross reference (57 FR 4699, 12 CFR
335.410). In 1994, part 335 was
amended to conform with more recent
changes in the comparable SEC
regulations. In connection with its 1994
proposed rule, the FDIC requested
comment on the desirability of
incorporating the SEC rules by cross
reference into its own rules (59 FR
22555 (May 2, 1994)).

The FDIC received six comment
letters in response to its 1994 proposed
rule. Commentators were asked to
comment upon whether the FDIC
should consider proposing a revision to
part 335, to incorporate by cross
reference the comparable rules of the
SEC, rather than continue to maintain
the separate but substantially similar
body of rules contained in part 335 as
was done historically.

All of the six commenters supported
cross referencing to some extent. Two
thought that the FDIC should be careful
to adopt or preserve regulations
different from those of the SEC, where
FDIC drafted regulations would be more
appropriate for banks. None provided an
estimate of cost savings from the cross
referencing procedure. One commenter
indicated that if this cross referencing
procedure is adopted, the FDIC should
provide notice to banks filing under part
335 that the SEC has amended rules
applicable to banks by cross reference.

In the interest of quickly bringing its
rules into similarity with those of the
SEC, the FDIC adopted the rule
amendments in 1994 as they had been
previously proposed. Since the
comprehensive cross referencing
proposal was only described generally
at the time of publication of the 1994
proposed rule, it was necessary to
publish an express cross referencing
proposal for public comment upon the
actual method and language to be used.

Accordingly, on June 28, 1996 (61 FR
33696) the FDIC published a proposed
revision of 12 CFR part 335 which

would incorporate by cross reference
the comparable rules of the SEC, rather
than continue to maintain the separate
but substantially similar body of rules
contained in part 335.

I1. Public Comment

The Board requested public
comments on all aspects of the proposed
rule which was published on June 28,
1996 (61 FR 33696). Written comments
were invited to be submitted during a
90-day comment period, and comments
were specifically requested regarding:

(1) The benefits and disadvantages of
cross referencing as a method for
assuring substantial similarity between
FDIC and SEC regulations;

(2) The potential cost savings or cost
burden of cross referencing; Please
include estimates of specific dollar
amounts of any anticipated benefits, as
well as amounts of transitionary and
continuing costs such as purchase of
reference aides, staff training, and any
necessary additional professional
assistance;

(3) Whether the FDIC should provide
any specific exemptions from, or
separate additions to the SEC’s
regulations;

(4) Whether the FDIC should continue
to require disclosure of insider
extensions of credit as it currently does
under its rules in 12 CFR 335.212 Item
7(b);

((%) Whether the FDIC should continue
to make Exchange Act filings available
for inspection at the Federal Reserve
Banks;

(6) The appropriate time frame for
implementation of the final rule,
including the amount of time which
should pass after publication of the final
rule before compliance with the final
rule is required; and

(7) Any other issues regarding the
proposal which commenters believe
would assist in this rulemaking.

The FDIC received two comment
letters in response to its 1996 request for
comments, one from a registered
nonmember bank and the other from a
public accounting firm. Both
commenters generally supported the
cross referencing proposal and indicated
that there should be overall benefits to
incorporation by cross reference. Both
commenters also supported
continuation of the FDIC’s review of
preliminary proxy statements. One
commenter agreed and the other
disagreed with the proposal to adopt or
preserve regulations different from those
of the SEC with respect to insider loan
disclosures. Regarding costs, one
commenter suggested that any
additional costs would be far
outweighed by the benefits of cross

referencing, while the other stated that
there should be no significant cost in
adopting the proposed rule. Neither
commenter provided an estimate of
specific cost increase nor savings
resulting from the cross referencing
procedure. One commenter also
indicated that the FDIC should
discontinue making Exchange Act
filings available at the Federal Reserve
Banks, that the FDIC should host
training seminars to assist nonmember
banks’ transition to and compliance
with the final rule, and that the final
rule should be effective for Exchange
Act filings made after December 31,
1997.

After careful consideration of all
public comments received regarding
incorporation by cross reference, the
FDIC has determined to adopt this final
rule in substantially the same form as
previously proposed (61 FR 33696 (June
28, 1996)). In order to allow ample time
for transition to the cross referenced
SEC regulations, the final rule will be
effective January 1, 1998. Early
compliance with the SEC regulations
will be permitted, except that the SEC’s
regulation regarding proposals of
security holders (17 CFR 240.14a-8),
which is incorporated by cross reference
in section 335.401, may not be followed
prior to January 1, 1998, the effective
date. Permitting early compliance with
17 CFR 240.14a-8 prior to the effective
date of this final rule is not considered
practicable.

I11. Revisions to Part 335

The FDIC is revising 12 CFR part 335
by incorporating through cross
reference, the regulations of the SEC
issued under sections 12, 13, 14(a),
14(c), 14(d), and 14(f) of the Exchange
Act. The SEC’s regulations under
section 16 of the Exchange Act were
previously incorporated by cross
reference (57 FR 4699, February 7,
1992). As a result, with the exception of
forms filed pursuant to section 16, the
FDIC’s separate Exchange Act forms are
eliminated and the SEC’s Exchange Act
forms will be utilized in filings with the
FDIC. The cover pages of all forms filed
with the FDIC however, will be required
to contain the name of the FDIC in lieu
of that of the SEC in order to avoid
confusion as to where filings should be
made. The FDIC believes that
incorporation through cross reference
will cause its regulations to remain
substantially similar to those of the SEC,
as well as those of other federal
financial institution regulatory agencies.

This final rule will make appropriate
SEC regulations applicable to persons
subject to part 335, except where part
335 contains a differing or additional
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requirement or exception. Incorporation
through cross reference generally makes
all SEC regulations, and amendments
thereto, applicable to registered
nonmember banks, unless the FDIC acts
to vary the SEC’s specific requirements.
The FDIC believes that this is an
effective way to assure that FDIC
regulations issued under the Exchange
Act remain substantially similar to the
SEC'’s regulations. However, the FDIC
will retain the ability to exempt
nonmember banks, through a separate
FDIC rulemaking, from any particular
SEC rule it determines should not apply
to such banks. The FDIC also retains its
rulemaking authority to subject
nonmember banks to additional or
different regulations where warranted.

The FDIC believes that issuance of the
final rule will simplify administration
and enforcement of the disclosure
provisions of the Exchange Act. This is
the approach adopted by the Board of
Governors of the Federal Reserve
System (12 CFR 208.16), the Office of
the Comptroller of the Currency (12 CFR
11.2), and the Office of Thrift
Supervision (12 CFR 563d.1). Further,
as registrants, investors, and their
counsel acquire or expand their
familiarity with SEC regulations,
incorporation by cross reference should
help promote uniformity and
consistency of Exchange Act disclosure,
without affecting the quality of the
administration and enforcement of the
provisions of the Exchange Act for
which the FDIC is the appropriate
regulatory agency.

The FDIC’s principal concern with
respect to the elimination of FDIC forms
and subsequent use of SEC forms is that
filers may incorrectly forward the forms
to the SEC. This can create
embarrassment and legal liability on the
part of the filers for unintentional
failure to file the forms. Errors of this
kind can interfere with the smooth and
efficient administration of public filings
under the Exchange Act. For this reason,
the final rule requires that on all forms
to be filed with the FDIC, the cover
pages must prominently display the
name of the FDIC in lieu of that of the
SEC in order to avoid confusion as to
the appropriate filing agency.

The FDIC has also made one technical
revision to part 335 which is included
in this final rule, but was not included
in the proposed rule. This results in the
final rule including new § 335.901,
which contains the provisions of
presently existing § 303.8(b) of the FDIC
regulations (12 CFR 303.8(b)) which are
applicable to part 335. New §335.901
contains the regulations which delegate
authority to act on certain Exchange Act
disclosure matters from the FDIC Board

of Directors to the Director of the
Division of Supervision. This addition
to part 335 is made as part of an agency-
wide effort to streamline and modify
FDIC regulations and policies as
required by section 303 of the Riegle
Community Development and
Regulatory Improvement Act of 1994 (12
U.S.C. 4803). The FDIC considers the
placement of the related delegation of
authority provisions into part 335 as
more convenient to users, less obscure
and easier to locate, and generally a
more appropriate location than their
current location in 12 CFR 303.8(b). A
technical revision has been made to the
language of the delegation. The 303.8(b)
language covers disclosure matters
under and pursuant to part 335, which
necessarily includes disclosure matters
under and pursuant to section 16 of the
Securities Exchange Act of 1934;
however, where the 303.8(b) language
also refers to sections 12, 13, and 14 of
the Securities Exchange Act of 1934, it
omits reference to section 16. In the
interests of consistency, a reference to
section 16 has been added.

IV. Differences From Current Part 335
Regulations

Following is a discussion of the
significant differences between the
FDIC’s existing regulations and the
SEC’s regulations and procedures which
are incorporated by cross reference
under this final rule. While there are
other differences in the regulations, the
FDIC believes them to be technical or
minor in nature. Upon the FDIC’s
adoption of this final rule, each of these
differences is eliminated.

A. Minimum Asset Test for Registration

The regulations of the SEC and the
existing regulations of the FDIC differ in
establishing the minimum total asset
size of an issuing company. The
company’s asset size is used as one of
the triggering criteria (in addition to the
number of shareholders) for requiring
registration of securities under section
12 of the Exchange Act. Section 12(g) of
the Exchange Act (15 U.S.C. 78I(g))
requires any issuing company with at
least 500 shareholders and minimum
total assets of $1 million to register the
class of securities, subject to limits,
exemptions, and conditions prescribed
by the SEC or other appropriate
regulatory agency. The SEC’s Rule 12¢-
1 (17 CFR 240.12g-1) prescribes the
minimum asset test to be $10 million in
total assets, while current FDIC
regulations do not alter the statutory
standard. This final rule incorporates by
cross reference the SEC’s minimum
asset test threshold of $10 million.

B. Shareholder Proposal Rules

The regulations of the SEC and the
FDIC differ primarily with respect to the
proponent’s ownership requirements in
stock of an issuing company, and the
number of proposals which a proponent
may present. The FDIC’s rules presently
require only that the proponent be a
shareholder of the registrant, and that a
proponent may submit a maximum of
two proposals for inclusion in a
registrant’s annual meeting proxy
statement. The SEC’s Rule 14a-8 (17
CFR 240.14a-8) requires a proponent to
have beneficially ownership of at least
1% or $1,000 in market value of
securities entitled to be voted on the
proposal, requires a proponent to have
held such securities for at least one year,
and permits a proponent to submit only
one proposal for inclusion in a
registrant’s annual meeting proxy
statement. This final rule incorporates
the SEC’s requirements by cross
reference, which include the differences
described above.

C. Certification, Suspension of Trading,
and Removal From Listing by
Exchanges; Unlisted Trading; and
Related Filing Requirements

The SEC'’s rules currently require a
national securities exchange to formally
certify that a registrant’s security has
been approved for listing. The SEC’s
rules contain provisions applicable to
suspension of trading on a national
securities exchange, withdrawal, and
striking of a security from listing and
registration. Also, SEC rules prescribe
requirements relative to applications,
changes, termination, suspension, or
exemption of securities admitted to
unlisted trading on a national securities
exchange. The FDIC’s rules currently
also require certification by a national
securities exchange, but do not contain
the additional provisions summarized
above. This final rule incorporates by
cross reference, the SEC’s rules on
Certification By Exchanges (17 CFR
240.12d1-1 through 12d1-6),
Suspension Of Trading, Withdrawal,
And Striking From Listing And
Registration (17 CFR 240.12d2-1
through 12d2-6), and Unlisted Trading
(17 CFR 240.12f-1 through 12f-6).

D. Availability of Exchange Act Filings
at Federal Reserve Banks

FDIC regulations currently require
that copies of all registration statements
and periodic reports required by 12 CFR
335.301 through 335.365 (exclusive of
exhibits), the proxy and information
statements required by 12 CFR 335.201,
and annual reports to security holders
required by 12 CFR 335.203 will be
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available for inspection at the Federal
Reserve Bank (FRB) of the District in
which the bank making the submission
is located. The FDIC staff believes that
there has been extremely little public
interest in inspecting these Exchange
Act filings at the Federal Reserve Banks.
It is also believed that it is difficult for
the public to access these filings. This
final rule eliminates the availability of
these Exchange Act filings at the Federal
Reserve Banks. All Exchange Act filings
will remain available for inspection at
and copies may be obtained from the
FDIC in Washington, D.C.

V. Differences Between FDIC and SEC
Regulations (Superseded SEC
Regulations and FDIC Substituted
Regulations)

Following is a discussion of the
significant differences between the
applicable requirements of this final
rule, and the SEC’s regulations and
procedures which will generally be
applicable as a result of incorporation
by cross reference. Unless any particular
provisions of the SEC’s Exchange Act
regulations are specifically superseded
by the FDIC, incorporation by cross
reference would make such provisions
applicable to nonmember banks, related
parties and investors. The FDIC rules
under 12 CFR part 335 currently contain
these provisions or requirements and
retention thereof is considered
warranted. Through the adoption of this
final rule, each of the following
differences between the rules of the
FDIC and the rules of the SEC will
remain in effect.

A. Review of Proxy and Information
Statements

The SEC and the FDIC regulations
differ significantly in the type of proxy
and information statements subject to
regulatory review prior to distribution to
shareholders. The SEC requires
preliminary filings of proxy and
information statements, but only
concerning those shareholder meetings
which are other than “‘routine”” annual
meetings. In such cases, the SEC
requires preliminary filings to be filed
ten days prior to distribution to
shareholders (17 CFR 240.14a-6 and 17
CFR 240.14c¢-5). The FDIC however,
currently requires preliminary filings for
all shareholder meetings, and requires
that the preliminary filings be made at
least ten days before *“‘routine’” meetings
and 15 days before ““non-routine”
meetings (12 CFR 335.204).

The SEC regulations exempt proxy
statements for “‘routine’” annual
meetings from the requirement of
preliminary filing and advance review.
While the FDIC receives a moderate

number of ““routine”” meeting filings, the
staff has found that it is this category of
filings where the most fundamental
errors are made. Proxy statements for
“routine’”” annual meetings often contain
more basic errors and omissions than in
the case of ““non-routine’” meetings. In
the absence of an advance filing, the
FDIC must choose between requiring a
new meeting after the problem is
belatedly discovered or overlooking the
resulting noncompliance until the
following year. A similar problem may
occur in enforcing the regulations with
banks that misread or are negligent in
interpreting the term “‘routine.’

Accordingly, this final rule continues
to require the filing of both “‘routine”
and ‘‘non-routine” preliminary proxy
materials for FDIC staff review and
comment prior to their distribution to
shareholders. The FDIC staff believes
that the overall benefits resulting from
the current requirement under 12 CFR
part 335 to file “‘routine” preliminary
proxy statements, exceed the costs
attributed to making those filings.

B. Disclosure of Extensions of Credit to
Insiders

The SEC and the FDIC regulations
both contain requirements for financial
institution disclosure of loans to
insiders. SEC regulations generally
require the disclosure of certain insider
indebtedness in excess of $60,000,
which have preferential terms, were not
made in the ordinary course of business,
or which involve more than the normal
risk of collectibility or involve other
unfavorable features. In contrast, since
1965, the FDIC has required: (a)
disclosure of insiders” indebtedness on
a basis substantially similar to that of
the SEC, but without the $60,000
threshold; and (b) basic disclosure of
relatively large extensions of credit to
insiders and to insiders as a group,
based strictly upon the amount of
indebtedness.

Even though loans to insiders are
often subject to amount limitations in
banking law and regulation, significant
amounts of insider loans yet occur. This
final rule incorporates by reference the
SEC’s indebtedness of management
disclosure requirements and also adds a
requirement to disclose large extensions
of credit to insiders and to insiders as
a group, based solely upon the amount
of indebtedness. The FDIC staff believes
that the overall benefit resulting from
continuation of the FDIC’s current
disclosure requirements under 12 CFR
part 335 is in the public interest and is
appropriate to the banking industry.

C. Filing Fees

The regulations of SEC include
specific requirements for the payment of
filing fees which are applicable to and
must be paid by any person or entity
filing reports with the SEC under the
Exchange Act. This final rule does not
require filing fees to be paid by any
person, registrant, or entity making
Exchange Act filings with the FDIC.

D. Electronic Data Gathering Analysis
and Retrieval (EDGAR)

The SEC’s Regulation ST (17 CFR
part 232) requires all registrants to
submit filings in electronic format
pursuant to its EDGAR system.
Although the FDIC is studying the
feasibility of the acceptance and
administration of electronic filings
under the Exchange Act, this final rule
does not permit and the FDIC does not
accept electronic filings at this time.

E. Legal Proceedings

The SEC and the FDIC regulations
currently both require disclosure of
legal proceedings in certain filings
under the Exchange Act. The FDIC
generally requires disclosure of all legal
proceedings required to be disclosed by
the SEC, and in addition, the FDIC’s
regulations deem as material and
require disclosure of administrative or
judicial proceedings arising under
section 8 of the Federal Deposit
Insurance Act. This final rule
incorporates the SEC’s legal proceedings
disclosure requirements by cross
reference, and in addition, continues to
deem as material and requires
disclosure of administrative or judicial
proceedings arising under section 8 of
the Federal Deposit Insurance Act. The
FDIC staff believes that the overall
benefit resulting from the explicit
requirement to disclose proceedings
arising under section 8 of the Federal
Deposit Insurance Act is in the public
interest and is appropriate to the
banking industry.

VI. Regulatory Flexibility Act

Under section 605(b) of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 605(b)), the final regulatory
flexibility analysis otherwise required
under section 604 of the RFA (5 U.S.C.
604) is not required if the head of the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities
and the agency publishes such
certification in the Federal Register
along with its general notice of
proposed rulemaking or at the time of
publication of the final rule. Pursuant to
section 605(b) of the RFA, the FDIC
certifies that this final rule would apply
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only to those banks whose securities are
publicly held. Other covered persons
include: insiders of banks, large
shareholders of banks, and bidders for
bank stock.

There were no significant issues
raised by public commenters in
response to the Regulatory Flexibility
Act certification contained in the notice
of proposed rulemaking. Accordingly,
no related changes have been made to
the regulations as proposed.

The regulations contained in this final
rule will incorporate SEC regulations by
cross reference. By statute, any
differences must be specifically justified
through the rulemaking process. The
SEC and FDIC regulations are
functionally almost identical, they are
issued under the same statutory
authority, and they share a common
legislative purpose. The FDIC considers
the applicable SEC rule, defining ‘“‘small
entities,”” a necessary standard in order
to maintain fair and comparable
regulation. The FDIC is comparing FDIC
regulated banks and SEC regulated
nonbank entities, including bank
holding companies. The applicable SEC
definition of ““small entities” sets the
upper limit at $5 million. The SEC has
delayed raising this limit until it
completes its current and future
initiatives in this area. Any SEC
revisions in this area should pass
through to entities subject to part 335.
Currently, there are no banks below this
limit filing under part 335. Further, this
rulemaking does not substantially
change existing filing requirements for
any individual. Based upon this factual
background, the FDIC certifies that the
revisions to part 335 contained in this
final rule will have no economic impact
on any identifiable small entities as
defined for the class by SEC which is
the general regulator in the area.

VII. Small Business Regulatory
Enforcement Fairness Act

The Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA) (Pub. L. 104-121) provides
generally for agencies to report rules to
Congress and for Congress to review the
rules. The reporting requirement is
triggered when agencies issue a final
rule as defined by the Administrative
Procedure Act (APA) at 5 U.S.C. 551.
Because the FDIC is issuing a final rule
as defined by the APA, the FDIC will
file the reports required by SBREFA.

The Office of Management and Budget
has determined that this final revision
to part 335 does not constitute a “‘major
rule” as defined by SBREFA.

VIII. Paperwork Reduction Act

The collection of information in this
final rule has been reviewed and
approved by the Office of Management
and Budget (OMB) under control
number 3064-0030 in accordance with
the Paperwork Reduction Act of 1980
(44 U.S.C. 3501 et seq.). Comments on
the accuracy of the burden estimate and
suggestions for reducing the burden
should be directed to the Office of
Management and Budget, Paperwork
Reduction Project (3064-0030),
Washington, D.C. 20503, with copies of
such comments to be sent to Steven F.
Hanft, Office of the Executive Secretary,
room F-400, 550 17th Street, N.W.,
Washington, D.C. 20429.

This information is needed to assure
compliance with the Exchange Act and
to provide information to investors and
the public about the condition of
registered nonmember banks. The likely
respondents are for-profit financial
institutions— registered nonmember
banks, as well as their directors,
executive officers and principal
shareholders. The total reporting burden
as most recently approved by OMB for
all collections of information in this
regulation is as follows:

Number of Respondents: 4,368.

Number of Responses Per
Respondent: 1.42.

Total Annual Responses: 6,214.

Hours Per Response: 8.90.

Total Annual Burden Hours: 55,276.

The estimated annual burden per
respondent varies from 30 minutes to
200 hours, depending on the particular
form and individual circumstances,
with an estimated average of 8.90 hours.

IX. Cost Benefit Analysis

This final rule is generally not
expected to result in material increases
in costs and burden to respondents.
Some filers, however, may realize an
increase in costs due to an increased
need for professional guidance in order
to facilitate the making of filings under
the Exchange Act. Any overall increase
in costs resulting from this final rule
should be moderate, however, due to
the existing general familiarity with the
SEC’s regulations on the part of
registrants, investors, and their counsel.
Any such increase in overall costs
should be offset by elimination of the
need for potential filers to become
familiar with two separate sets of
regulations implementing the filing
requirements of the Exchange Act.

X. Statutory Basis

The revisions to the FDIC’s regulation
under sections 12, 13, 14(a), 14(c), 14(d),
14(f) and 16 of the Exchange Act, are

being adopted by the FDIC pursuant to
Exchange Act section 12(i).

List of Subjects in 12 CFR Part 335

Accounting, Banks, banking,
Confidential business information,
Reporting and recordkeeping
requirements, Securities.

For the reasons set forth in the
preamble, the FDIC revises part 335 to
read as follows:

PART 335—SECURITIES OF
NONMEMBER INSURED BANKS

Sec.

335.101 Scope of part, authority and OMB
control number.

335.111 Forms and schedules.

335.201 Securities exempted from
registration.

335.211 Registration and reporting.

335.221 Forms for registration of securities
and similar matters.

335.231 Certification, suspension of
trading, and removal from listing by
exchanges.

335.241 Unlisted trading.

335.251 Forms for notification of action
taken by national securities exchanges.

335.261 Exemptions; terminations; and
definitions.

335.301 Reports of issuers of securities
registered pursuant to section 12.

335.311 Forms for annual, quarterly,
current, and other reports of issuers.

335.321 Maintenance of records and
issuer’s representations in connection
with required reports.

335.331 Acquisition statements and
acquisitions of securities by issuers.

335.401 Solicitations of proxies.

335.501 Tender offers.

335.601 Requirements of section 16 of the
Securities Exchange Act of 1934.

335.611 Initial statements of beneficial
ownership of securities (Form F-7).

335.612 Statement of changes in beneficial
ownership of securities (Form F-8).

335.613 Annual statement of beneficial
ownership of securities (Form F-8A).

335.701 Filing requirements, public
reference, and confidentiality.

335.801 Inapplicable SEC regulations; FDIC
substituted regulations; additional
information.

335.901 Delegation of authority to the
Director (DOS) and to the associate
directors, regional directors and deputy
regional directors to act on matters with
respect to disclosure laws and
regulations.

Authority: 15 U.S.C. 78I(i).

§335.101 Scope of part, authority and
OMB control number.

(a) This part is issued by the Federal
Deposit Insurance Corporation (the
FDIC) under section 12(i) of the
Securities Exchange Act of 1934, as
amended (15 U.S.C. 78) (the Exchange
Act) and applies to all securities of FDIC
insured banks (including foreign banks
having an insured branch) which are
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neither a member of the Federal Reserve
System nor a District bank (collectively
referred to as nonmember banks) that
are subject to the registration
requirements of section 12(b) or section
12(g) of the Exchange Act (registered
nonmember banks). The FDIC is vested
with the powers, functions, and duties
vested in the Securities and Exchange
Commission (the Commission or SEC) to
administer and enforce the provisions of
sections 12, 13, 14(a), 14(c), 14(d), 14(f),
and 16 of the Securities Exchange Act
of 1934, as amended (the Exchange Act)
(15 U.S.C. 78I, 78m, 78n(a), 78n(c),
78n(d), 78n(f), and 78(p)), regarding
nonmember banks with one or more
classes of securities subject to the
registration provisions of sections 12(b)
and 12(g).

(b) This part 335 generally
incorporates through cross reference the
regulations of the SEC issued under
sections 12, 13, 14(a), 14(c), 14(d), 14(f),
and 16 of the Exchange Act. References
to the Commission are deemed to refer
to the FDIC unless the context otherwise
requires.

(c) The Office of Management and
Budget has reviewed and approved the
recordkeeping and reporting required by
this part (OMB control number 3064—
0030).

§335.111 Forms and schedules.

The Exchange Act regulations of the
SEC, which are incorporated by cross
reference under this part, require the
filing of forms and schedules as
applicable. Reference is made to SEC
Exchange Act regulation 17 CFR 249.0—
1 regarding the availability of all
applicable SEC Exchange Act forms.
Required schedules are codified and are
found within the context of the SEC’s
regulations. The filings of all applicable
SEC forms and schedules shall be made
with the FDIC at the address in this
section. They shall be titled with the
name of the FDIC in substitution for the
name of the SEC. Forms F-7 (§ 335.611),
F-8 (8§ 335.612), F—8A (§335.613), are
FDIC forms which are issued under
section 16 of the Exchange Act and can
be obtained from the Registration and
Disclosure Section, Division of
Supervision, Federal Deposit Insurance
Corporation, 550 17th Street N.W.,
Washington, D.C. 20429. Reference is
also made to § 335.701 for general filing
requirements, public reference, and
confidentiality provisions.

§335.201 Securities exempted from
registration.

Persons generally subject to
registration requirements under
Exchange Act section 12 and subject to
this part shall follow the applicable and

currently effective SEC regulations
relative to exemptions from registration
issued under sections 3 and 12 of the
Exchange Act as codified at 17 CFR
240.3a12-1 through 240.3a12-11,
240.12a—4 through 240.12a-7, 240.12g—
1 through 240.12h-4.

§335.211 Registration and reporting.

Persons with securities subject to
registration under Exchange Act
sections 12(b) and 12(g), required to
report under Exchange Act section 13,
and subject to this part shall follow the
applicable and currently effective SEC
regulations issued under section 12(b) of
the Exchange Act as codified at 17 CFR
240.12b-1 through 240.12b-36.

§335.221 Forms for registration of
securities and similar matters.

(a) The applicable forms for
registration of securities and similar
matters are codified in subpart C of 17
CFR part 249. All forms shall be filed
with the FDIC as appropriate and shall
be titled with the name of the FDIC
instead of the SEC.

(b) The requirements for Financial
Statements can generally be found in
Regulation S—X (17 CFR part 210).
Banks may also refer to the instructions
for FFIEC Reports of Income and
Reports of Condition when preparing
unaudited interim statements. The
requirements for Management’s
Discussion and Analysis of Financial
Condition and Results of Operations can
be found in at 17 CFR 229.300. Industry
Guide 3, Statistical Disclosure by Bank
Holding Companies, is codified at 17
CFR 229.802.

(c) A “small business issuer,” as
defined under 17 CFR 240.12b-2, has
the option of filing Small Business (SB)
Forms (as codified in 17 CFR part 249)
in lieu of the Exchange Act forms
otherwise required to be filed, which
provide for financial and other item
disclosures in conformance with
Regulation S—B of the Securities and
Exchange Commission (17 CFR part
228). The definition of *‘small business
issuer,” generally includes banks with
annual revenues of less than $25
million, whose voting stock does not
have a public float of $25 million or
more.

§335.231 Certification, suspension of
trading, and removal from listing by
exchanges.

The provisions of the applicable and
currently effective SEC regulations
under section 12(d) of the Exchange Act
shall be followed as codified at 17 CFR
240.12d1-1 through 240.12d2-2.

§335.241 Unlisted trading.

The provisions of the applicable and
currently effective SEC regulations
under section 12(f) of the Exchange Act
shall be followed as codified at 17 CFR
240.12f-1 through 240.12f-6.

§335.251 Forms for notification of action
taken by national securities exchanges.

The applicable forms for notification
of action taken by national securities
exchanges are codified in subpart A of
17 CFR part 249. All forms shall be filed
with the FDIC as appropriate and shall
be titled with the name of the FDIC
instead of the SEC.

§335.261 Exemptions; terminations; and
definitions.

The provisions of the applicable and
currently effective SEC regulations
under sections 12(g) and 12(h) of the
Exchange Act shall be followed as
codified at 17 CFR 240.12g-1 through
240.12h-4.

§335.301 Reports of issuers of securities
registered pursuant to section 12.

The provisions of the applicable and
currently effective SEC regulations
under section 13(a) of the Exchange Act
shall be followed as codified at 17 CFR
240.13a-1 through 240.13a-17.

§335.311 Forms for annual, quarterly,
current, and other reports of issuers.

(a) The applicable forms for annual,
quarterly, current, and other reports are
codified in subpart D of 17 CFR part
249. All forms shall be filed with the
FDIC as appropriate and shall be titled
with the name of the FDIC instead of the
SEC.

(b) The requirements for Financial
Statements can generally be found in
Regulation S—X (17 CFR part 210).
Banks may also refer to the instructions
for FFIEC Reports of Income and
Reports of Condition when preparing
unaudited interim reports. The
requirements for Management’s
Discussion and Analysis of Financial
Condition and Results of Operations can
be found at 17 CFR 229.300. Industry
Guide 3, Statistical Disclosure by Bank
Holding Companies, is codified at 17
CFR 229.802.

(c) A “small business issuer,” as
defined under 17 CFR 240.12b-2, has
the option of filing Small Business (SB)
Forms (as codified in 17 CFR part 249)
in lieu of the Exchange Act forms
otherwise required to be filed, which
provide for financial and other item
disclosures in conformance with
Regulation S—B of the Securities and
Exchange Commission (17 CFR part
228). The definition of “small business
issuer,” generally includes banks with
annual revenues of less than $25
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million, whose voting stock does not
have a public float of $25 million or
more.

§335.321 Maintenance of records and
issuer’s representations in connection with
required reports.

The provisions of the applicable and
currently effective SEC regulations
under section 13(b) of the Exchange Act
shall be followed as codified at 17 CFR
240.13b2-1 through 240.13b2-2.

§335.331 Acquisition statements and
acquisitions of securities by issuers.

The provisions of the applicable and
currently effective SEC regulations
under section 13(d) and 13(e) of the
Exchange Act shall be followed as
codified at 17 CFR 240.13d-1 through
240.13e-102.

§335.401 Solicitations of proxies.

The provisions of the applicable and
currently effective SEC regulations
under section 14(a) and 14(c) of the
Exchange Act shall be followed as
codified at 17 CFR 240.14a-1 through
240.14a-103 and 240.14c-1 through
240.14c-101.

§335.501 Tender offers.

The provisions of the applicable and
currently effective SEC regulations
under section 14(d), 14(e), and 14(f) of
the Exchange Act shall be followed as
codified at 17 CFR 240.14d-1 through
240.141-1.

335.601 Requirements of section 16 of the
Securities Exchange Act of 1934.

Persons subject to section 16 of the
Act with respect to securities registered
under this part shall follow the
applicable and currently effective SEC
regulations issued under section 16 of
the Act (17 CFR 240.16a-1 through
240.16e-1(1), except that the forms
described in §335.611 (Form F-7),
§335.612 (Form F-8), and § 335.613
(Form F—8A) shall be used in lieu of
SEC Form 3 (17 CFR 249.103), Form 4
(17 CFR 249.104), or Form 5 (17 CFR
249.105), respectively. Copies of Forms
F-7, F—-8, F-8A and the instructions
thereto can be obtained from the
Registration, Disclosure, and Securities
Operations Unit, Division of
Supervision, Federal Deposit Insurance
Corporation, 550 17th Street N.W.,
Washington, D.C. 20429.

§335.611 Initial statement of beneficial
ownership of securities (Form F-7).

This form shall be filed in lieu of SEC
Form 3 pursuant to SEC rule 16a-3 (17
CFR 240.16a-3) for initial statements of
beneficial ownership of securities. The
FDIC is authorized to solicit the
information required by this form

pursuant to sections 16(a) and 23(a) of
the Securities Exchange Act of 1934 (15
U.S.C. 78p and 78w) and the rules and
regulations thereunder. SEC regulations
referenced in this form are codified at
17 CFR 240.16a—-1 through 240.16e-1.

§335.612 Statement of changes in
beneficial ownership of securities (Form F—
8).

This form shall be filed pursuant to
SEC rule 16a—3 (17 CFR 240.16a—3) for
statements of changes in beneficial
ownership of securities. The FDIC is
authorized to solicit the information
required by this form pursuant to
sections 16(a) and 23(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78p
and 78w) and the rules and regulations
thereunder. SEC regulations referenced
in this form are codified at 17 CFR
240.16a-1 through 240.16e-1.

§335.613 Annual statement of beneficial
ownership of securities (Form F-8A).

This form shall be filed pursuant to
SEC rule 16a-3 (17 CFR 240.16a-3) for
annual statements of beneficial
ownership of securities. The FDIC is
authorized to solicit the information
required by this form pursuant to
sections 16(a) and 23(a) of the Securities
Exchange Act of 1934 (15 U.S.C. 78p
and 78w), and the rules and regulations
thereunder. SEC regulations referenced
in this form are codified at 17 CFR
240.16a-1 through 240.16e-1.

§335.701 Filing requirements, public
reference, and confidentiality.

(a) Filing requirements. Unless
otherwise indicated in this part, one
original and four conformed copies of
all papers required to be filed with the
FDIC under the Exchange Act or
regulations thereunder shall be filed at
its office in Washington, D.C. Official
filings made at the FDIC’s office in
Washington, D.C. should be addressed
as follows: Attention: Registration,
Disclosure, and Securities Operations
Unit, Division of Supervision, Federal
Deposit Insurance Corporation, 550 17th
Street N.W., Washington, D.C. 20429.
Material may be filed by delivery to the
FDIC through the mails or otherwise.
The date on which papers are actually
received by the designated FDIC office
shall be the date of filing thereof if all
of the requirements with respect to the
filing have been complied with.

(b) Inspection. Except as provided in
paragraph (c) of this section, all
information filed regarding a security
registered with the FDIC will be
available for inspection at the Federal
Deposit Insurance Corporation, 550 17th
Street N.W., Washington, D.C.

(c) Nondisclosure of certain
information filed. Any person filing any

statement, report, or document under
the Act may make a written objection to
the public disclosure of any information
contained therein in accordance with
the procedure set forth in this paragraph
(c).
(1) The person shall omit from the
statement, report, or document, when it
is filed, the portion thereof that it
desires to keep undisclosed (hereinafter
called the confidential portion). In lieu
thereof, it shall indicate at the
appropriate place in the statement,
report, or document that the
confidential portion has been so omitted
and filed separately with the FDIC.

(2) The person shall file with the
copies of the statement, report, or
document filed with the FDIC:

(i) As many copies of the confidential
portion, each clearly marked
“Confidential Treatment,” as there are
copies of the statement, report, or
document filed with the FDIC and with
each exchange, if any. Each copy shall
contain the complete text of the item
and, notwithstanding that the
confidential portion does not constitute
the whole of the answer, the entire
answer thereto; except that in the case
where the confidential portion is part of
a financial statement or schedule, only
the particular financial statement or
schedule need be included. All copies
of the confidential portion shall be in
the same form as the remainder of the
statement, report, or document;

(i) An application making objection
to the disclosure of the confidential
portion. Such application shall be on a
sheet or sheets separate from the
confidential portion, and shall contain:

(A) An identification of the portion of
the statement, report, or document that
has been omitted;

(B) A statement of the grounds of
objection;

(C) Consent that the FDIC may
determine the question of public
disclosure upon the basis of the
application, subject to proper judicial
reviews;

(D) The name of each exchange, if
any, with which the statement, report,
or document is filed;

(iii) The copies of the confidential
portion and the application filed in
accordance with this paragraph shall be
enclosed in a separate envelope marked
“Confidential Treatment” and
addressed to Executive Secretary,
Federal Deposit Insurance Corporation,
Washington, D.C. 20429.

(3) Pending the determination by the
FDIC as to the objection filed in
accordance with paragraph (c)(2)(ii) of
this section, the confidential portion
will not be disclosed by FDIC.
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(4) If the FDIC determines that the
objection shall be sustained, a notation
to that effect will be made at the
appropriate place in the statement,
report, or document.

(5) If the FDIC shall have determined
that disclosure of the confidential
portion is in the public interest, a
finding and determination to that effect
will be entered and notice of the finding
and determination will be sent by
registered or certified mail to the
person.

(6) The confidential portion shall be
made available to the public:

(i) Upon the lapse of 15 days after the
dispatch of notice by registered or
certified mail of the finding and
determination of the FDIC described in
paragraph (c)(5) of this section, if prior
to the lapse of such 15 days the person
shall not have filed a written statement
that he intends in good faith to seek
judicial review of the finding and
determination;

(ii) Upon the lapse of 60 days after the
dispatch of notice by registered or
certified mail of the finding and
determination of the FDIC, if the
statement described in paragraph
(c)(6)(i) of this section shall have been
filed and if a petition for judicial review
shall not have been filed within such 60
days; or

(iii) If such petition for judicial review
shall have been filed within such 60
days upon final disposition, adverse to
the person, of the judicial proceedings.

(7) If the confidential portion is made
available to the public, a copy thereof
shall be attached to each copy of the
statement, report, or document filed
with the FDIC and with each exchange
concerned.

§335.801 Inapplicable SEC regulations;
FDIC substituted regulations; additional
information.

(a) Filing fees. Filing fees will not be
charged relative to any filings or
submissions of materials made with the
FDIC pursuant to the cross reference to
regulations of the SEC issued under
sections 12, 13, 14(a), 14(c), 14(d), 14(f),
and 16 of the Exchange Act, and this
part.

(b) Electronic filings. The FDIC does
not participate in the SEC’s EDGAR
(Electronic Data Gathering Analysis and
Retrieval) electronic filing program (17
CFR part 232), and does not permit
electronically transmitted filings or
submissions of materials in electronic
format to the FDIC.

(c) Legal proceedings. Whenever this
part or cross referenced provisions of
the SEC regulations require disclosure
of legal proceedings, administrative or
judicial proceedings arising under

section 8 of the Federal Deposit
Insurance Act shall be deemed material
and shall be described.

(d) Indebtedness of management.
Whenever this part or cross referenced
provisions of the SEC regulations
require disclosure of indebtedness of
management, extensions of credit to
specified persons in excess of ten (10)
percent of the equity capital accounts of
the bank or $5 million, whichever is
less, shall be deemed material and shall
be disclosed in addition to any other
required disclosure. The disclosure of
this material indebtedness shall include
the largest aggregate amount of
indebtedness (in dollar amounts, and as
a percentage of total equity capital
accounts at the time), including
extensions of credit or overdrafts,
endorsements and guarantees
outstanding at any time since the
beginning of the bank’s last fiscal year,
and as of the latest practicable date.

(1) If aggregate extensions of credit to
all specified persons as a group
exceeded 20 percent of the equity
capital accounts of the bank at any time
since the beginning of the last fiscal
year, the aggregate amount of such
extensions of credit shall also be
disclosed.

(2) Other loans are deemed material
and shall be disclosed where:

(i) The extension(s) of credit was not
made on substantially the same terms,
including interest rates, collateral and
repayment terms as those prevailing at
the time for comparable transactions
with other than the specified persons;

(i) The extension(s) of credit was not
made in the ordinary course of business;
or

(iii) The extension(s) of credit has
involved or presently involves more
than a normal risk of collectibility or
other unfavorable features including the
restructuring of an extension of credit,
or a delinquency as to payment of
interest or principal.

(e) Proxy material required to be filed.
(1) Three preliminary copies of each
information statement, proxy statement,
form of proxy, and other item of
soliciting material to be furnished to
security holders concurrently therewith,
shall be filed with the FDIC by the bank
or any other person making a
solicitation subject to 12 CFR 335.401 at
least ten calendar days (or 15 calendar
days in the case of other than routine
meetings, as defined in paragraph (€)(2)
of this section) prior to the date such
item is first sent or given to any security
holders, or such shorter date as may be
authorized.

(2) For the purposes of this paragraph
(e), a routine meeting means:

(i) A meeting with respect to which
no one is soliciting proxies subject to
§335.401 other than on behalf of the
bank, and at which the bank intends to
present no matters other than:

(A) The election of directors;

(B) The election, approval or
ratification of accountants;

(C) A Security holder proposal
included pursuant to SEC Rule 14(a)-8
(17 CFR 240.14a-8); and

(D) The approval or ratification of a
plan as defined in paragraph (a)(7)(ii) of
Item 402 of SEC Regulation S—K (17 CFR
229.402(a)(7)(ii)) or amendments to such
a plan; and

(ii) The bank does not comment upon
or refer to a solicitation in opposition
(as defined in 17 CFR 240.14a-6) in
connection with the meeting in its
proxy material.

(3) Where preliminary copies of
material are filed with the FDIC under
this section, the printing of definitive
copies for distribution to security
holders should be deferred until the
comments of the FDIC’s staff have been
received and considered.

(f) Additional information; filing of
other statements in certain cases. (1) In
addition to the information expressly
required to be included in a statement,
form, schedule or report, there shall be
added such further material
information, if any, as may be necessary
to make the required statements, in light
of the circumstances under which they
are made, not misleading.

(2) The FDIC may, upon the written
request of the bank, and where
consistent with the protection of
investors, permit the omission of one or
more of the statements or disclosures
herein required, or the filing in
substitution therefor of appropriate
statements or disclosures of comparable
character.

(3) The FDIC may also require the
filing of other statements or disclosures
in addition to, or in substitution for
those herein required in any case where
such statements are necessary or
appropriate for an adequate presentation
of the financial condition of any person
whose financial statements are required,
or disclosure about which is otherwise
necessary for the protection of investors.

§335.901 Delegation of authority to the
Director (DOS) and to the associate
directors, regional directors and deputy
regional directors to act on matters with
respect to disclosure laws and regulations.
(a) Except as provided in paragraph
(b) of this section, authority is delegated
to the Director, Division of Supervision
(DOS), and where confirmed in writing
by the director, to an associate director,
or to the appropriate regional director or
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deputy regional director, to act on
disclosure matters under and pursuant
to sections 12, 13, 14 and 16 of the
Securities Exchange Act of 1934 (15
U.S.C. 78) or this part.

(b) Authority to act on disclosure
matters is retained by the FDIC Board of
Directors when such matters involve:

(1) Exemption from disclosure
requirements pursuant to section 12(h)
of the Securities Exchange Act of 1934
(15 U.S.C. 78I(h)); or

(2) Exemption from tender offer
requirements pursuant to section
14(d)(8) of the Securities Exchange Act
of 1934 (15 U.S.C. 78n(d)(8)).

By Order of the Board of Directors.

Dated at Washington, D.C. this 4th day of
February, 1997.

Federal Deposit Insurance Corporation.
Jerry L. Langley,

Executive Secretary.

[FR Doc. 97-3596 Filed 2—-13-97; 8:45 am]
BILLING CODE 6714-01-P

FEDERAL HOUSING FINANCE BOARD

12 CFR Part 931
[No. 97-3]

Technical Amendment to Definition of
Deposits in Banks or Trust Companies

AGENCY: Federal Housing Finance
Board.

ACTION: Interim final rule with request
for comments.

SUMMARY: The Federal Housing Finance
Board (Finance Board) is amending the
definition of the term “‘deposits in banks
or trust companies’ to expressly include
a deposit in, or a sale of federal funds
to, a branch or agency of a foreign bank
located in the United States that is
subject to the supervision of the Board
of Governors of the Federal Reserve
System (Board of Governors), as an
investment eligible to fulfill the
liquidity requirement imposed on the
Federal Home Loan Banks (FHLBanks)
by section 11(g) of the Federal Home
Loan Bank Act (Bank Act).

DATES: The interim final rule will
become effective on February 14, 1997.
The Finance Board will accept
comments on the interim final rule in
writing on or before March 17, 1997.
ADDRESSES: Mail comments to Elaine L.
Baker, Executive Secretary, Federal
Housing Finance Board, 1777 F Street,
NW, Washington, DC 20006. Comments
will be available for public inspection at
this address.

FOR FURTHER INFORMATION CONTACT:
Janice A. Kaye, Attorney-Advisor, Office

of General Counsel, 202/408-2505, or
Christine M. Freidel, Assistant Director,
Financial Management Division, Office
of Policy, 202/408-2976, Federal
Housing Finance Board, 1777 F Street,
NW, Washington, DC 20006.

SUPPLEMENTARY INFORMATION:
I. Statutory and Regulatory Background

Under section 11(e)(1) of the Bank
Act, the FHLBanks have the power to
accept deposits from their members,
other FHLBanks, or instrumentalities of
the United States. See 12 U.S.C.
1431(e)(1). To ensure that each
FHLBank has sufficient liquid assets to
meet deposit withdrawal demands,
section 11(g) of the Bank Act imposes a
liquidity requirement. See id. 1431(g).
The liquidity requirement provides that
each FHLBank must invest, upon such
terms and conditions as the Finance
Board may prescribe, an amount equal
to the current deposits the FHLBank
holds in specified types of assets. Id.
Among the assets specified in the Bank
Act are *“‘deposits in banks or trust
companies.” Id. 1431(g)(2).

In 1978, the Finance Board’s
predecessor, the former Federal Home
Loan Bank Board (FHLBB), defined by
regulation the phrase “deposits in banks
or trust companies” to include a deposit
in another FHLBank, a demand account
with a Federal Reserve Bank, or a
deposit in a depository designated by a
FHLBank’s board of directors that is a
member of either the Federal Reserve
System (FRS) or the Federal Deposit
Insurance Corporation (FDIC). See 43 FR
46835, 46836 (Oct. 11, 1978), codified at
12 CFR 521.5 (superseded). When
Congress abolished the FHLBB in 1989,
see Financial Institutions Reform,
Recovery, and Enforcement Act of 1989,
Pub. L. 101-73, sec. 401, 103 Stat. 183
(Aug. 9, 1989), the Finance Board
transferred the definition, without any
change in substantive or technical
matters, to § 931.5 of its regulations. See
54 FR 36757 (Aug. 28, 1989), codified at
12 CFR 931.5. This definition remained
unchanged until July 3, 1996, when the
Finance Board adopted a final rule
modifying the definition of ‘““deposits in
banks or trust companies.” The final
rule was published in the Federal
Register on August 2, 1996, and became
effective on September 3, 1996. See 61
FR 40311 (Aug. 2, 1996), codified at 12
CFR 931.5. The final rule made clear
that the term “*banks’” includes savings
associations, and included federal funds
transactions as eligible to fulfill the
liquidity requirement imposed on the
FHLBanks by section 11(g) of the Bank
Act. See 12 U.S.C. 1431(g).

I1. Analysis of the Interim Final Rule

In revising the definition of “‘deposits
in banks or trust companies,” the
Finance Board inadvertently omitted as
an eligible investment deposits in
certain U.S. branches and agencies of
foreign banks. A foreign bank may
establish a U.S. branch or agency only
with the prior approval of the Board of
Governors and an appropriate licensing
authority, i.e., either the Comptroller of
the Currency or a state banking
regulator. U.S. branches and agencies of
foreign banks are subject to the
supervision of the Board of Governors
and must meet many of the rules and
regulations applicable to domestic
commercial banks.

U.S. branches of foreign banks
principally accept wholesale deposits,
that is, deposits greater than the
$100,000 FDIC insurance limit. U.S.
agencies of foreign banks typically do
not accept deposits, although under the
laws of some states an agency may have
authority to do so. Since December 19,
1991, federal banking laws require
foreign banks located in the United
States that accept retail deposits
(generally, deposits of less than
$100,000), to do so only through a
subsidiary bank the deposits of which
are insured by the FDIC. See FDIC
Improvement Act of 1991, Pub. L. 102—
242, Title Il, sec. 214(a), 105 Stat. 2303,
codified at 12 U.S.C. 3104(d). Although
U.S. branches of foreign banks are not
subsidiary banks, the statute permits
branches that had FDIC insurance prior
to that date to continue to accept or
maintain retail deposits. See id. Thus,
with the exception of branches whose
deposits were insured by the FDIC prior
to December 19, 1991, U.S. branches
and agencies of foreign banks do not
accept retail deposits.

Under both the current and previous
definitions of the term “deposits in
banks or trust companies,” FHLBank
deposits in the small number of U.S.
branches the deposits of which are
insured by the FDIC, are eligible
investments for purposes of section
11(g) of the Bank Act since the
definitions include deposits in FDIC-
insured depository institutions. See 12
CFR 931.5 (1995 superseded); 12 CFR
931.5 (1996). FHLBank deposits in the
U.S. branches and agencies whose
deposits are not insured by the FDIC are
not eligible investments. See Id.

Since all U.S. branches and agencies
of foreign banks operate in a similar
manner regardless of their FDIC-
insurance status, and all are subject to
the same legal requirements and the
supervision of the Board of Governors,
the Finance Board believes that the
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inadvertent distinction made in the
definition based on whether the
institution’s deposits are FDIC-insured
is neither required nor appropriate. In
order to eliminate the distinction and
treat all U.S. branches and agencies of
foreign banks equally, the Finance
Board is amending the definition of
“deposits in banks or trusts” in §931.5
to include as eligible investments for
purposes of section 11(g) of the Bank
Act, FHLBank deposits in any U.S.
branch or agency of a foreign bank that
has legal authority to accept deposits or
engage in federal funds transactions. To
achieve this result, the Finance Board
has added a new § 931.5(c)(3) that
includes expressly a deposit in, or
federal funds transactions with, a U.S.
branch or agency of a foreign bank that
is subject to the supervision of the
Board of Governors and is designated by
a FHLBank’s board of directors. The
terms “branch,” ““‘agency,” and ‘“foreign
bank’ have the same meaning as in the
International Banking Act of 1978, as
amended. See 12 U.S.C. 3101(2), (3), (7).

The changes made by the interim final
rule also are consistent with the
provisions of federal law that require
the treatment of all U.S. branches and
agencies of foreign banks to be similar
to the treatment of domestic depository
institutions.

I11. Notice and Public Participation

The Finance Board finds that the
notice and comment procedure required
by the Administrative Procedure Act is
unnecessary, impracticable, and
contrary to the public interest in this
instance because the change made by
the interim final rule is technical in
nature and applies only to the
FHLBanks. See 5 U.S.C. 553(b)(3)(B). In
addition, as explained above, the
changes made by the interim final rule
are necessary to comply with various
provisions of federal law. Nevertheless,
because the Finance Board believes
public comments aid in effective
rulemaking, it will accept written
comments on the interim final rule on
or before March 17, 1997.

1V. Effective Date

For the reasons stated in part 111
above, the Finance Board for good cause
finds that the interim final rule should
become effective on February 14, 1997.
See 5 U.S.C. 553(d)(3).

V. Regulatory Flexibility Act

The Finance Board is adopting the
technical amendment to part 931 in the
form of an interim final rule and not as
a proposed rule. Therefore, the
provisions of the Regulatory Flexibility

Act do not apply. See 5 U.S.C. 601(2),
603(a).

V1. Paperwork Reduction Act

No collections of information
pursuant to the Paperwork Reduction
Act of 1995 are contained in this interim
final rule. See 44 U.S.C. 3501, et seq.
Consequently, the Finance Board has
not submitted any information to the
Office of Management and Budget for
review.

List of Subjects in 12 CFR Part 931

Banks, banking, Federal home loan
banks.

Accordingly, the Federal Housing
Finance Board hereby amends title 12,
chapter IX, part 931 of the Code of
Federal Regulations, as follows:

PART 931—DEFINITIONS

1. The authority citation for part 931
continues to read as follows:

Authority: 12 U.S.C. 1422a, 1422b, 1427,
and 1431(g).

2. Section 931.5 is revised to read as
follows:

§931.5 Deposits in banks or trust
companies.

Include:
(a) A deposit in another Bank;

(b) A demand account in a Federal
Reserve Bank; and

(c) A deposit in, or a sale of federal
funds to:

(1) An insured depository institution,
as defined in section 2(12)(A) of the Act,
that is designated by a Bank’s board of
directors;

(2) A trust company that is a member
of the Federal Reserve System or
insured by the Federal Deposit
Insurance Corporation, and is
designated by a Bank’s board of
directors; or

(3) A U.S. branch or agency of a
foreign bank, as defined in the
International Banking Act of 1978, as
amended (12 U.S.C. 3101 et seq.), that
is subject to the supervision of the
Board of Governors of the Federal
Reserve System, and is designated by a
Bank’s board of directors.

By the Board of Directors of the Federal
Housing Finance Board
Bruce A. Morrison,
Chairperson.
[FR Doc. 97-3403 Filed 2—-13-97; 8:45 am]
BILLING CODE 6725-01-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 96—-NM-153-AD; Amendment
39-9925; AD 97-04-01]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 737 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts a
new airworthiness directive (AD),
applicable to certain Boeing Model 737
series airplanes, that requires
modification of the aileron centering
spring and trim mechanism. This
amendment is prompted by a review of
the design of the flight control systems
on Model 737 series airplanes. The
actions specified by this AD are
intended to prevent jamming of the
aileron control system during flight due
to fracturing of the springs in the aileron
centering units; this condition, if not
corrected, could result in reduced
lateral control of the airplane.

DATES: Effective March 21, 1997.

The incorporation by reference of
certain publications listed in the
regulations is approved by the Director
of the Federal Register as of March 21,
1997.

ADDRESSES: The service information
referenced in this AD may be obtained
from Boeing Commercial Airplane
Group, P.O. Box 3707, Seattle,
Washington 98124-2207. This
information may be examined at the
Federal Aviation Administration (FAA),
Transport Airplane Directorate, Rules
Docket, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT: Don
Kurle, Senior Engineer, Systems and
Equipment Branch, ANM-130S, FAA,
Transport Airplane Directorate, Seattle
Aircraft Certification Office, 1601 Lind
Avenue, SW., Renton, Washington
98055-4056; telephone (206) 227-2798;
fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: A
proposal to amend part 39 of the Federal
Aviation Regulations (14 CFR part 39) to
include an airworthiness directive (AD)
that is applicable to certain Boeing
Model 737 series airplanes was
published in the Federal Register on
August 28, 1996 (61 FR 44247). That
action proposed to require modification
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of the aileron centering spring and trim
mechanism.

Interested persons have been afforded
an opportunity to participate in the
making of this amendment. Due
consideration has been given to the
comments received.

Request To Revise Statement of
Findings of Critical Design Review
Team

One commenter requests the second
paragraph of the Discussion section that
appeared in the preamble to the
proposed rule be revised to accurately
reflect the findings of the Critical Design
Review (CDR) team. The commenter
asks that the FAA delete the one
sentence in that paragraph, which read:
“The recommendations of the team
include various changes to the design of
the flight control systems of these
airplanes, as well as correction of
certain design deficiencies.” The
commenter suggests that the following
sentences should be added: “The team
did not find any design issues that
could lead to a definite cause of the
accidents that gave rise to this effort.
The recommendations of the team
include various changes to the design of
the flight control systems of these
airplanes, as well as incorporation of
certain design improvements in order to
enhance its already acceptable level of
safety.”

The FAA does not find that a revision
to this final rule in the manner
suggested by the commenter is
necessary, since the Discussion section
of a proposed rule does not reappear in
a final rule. The FAA acknowledges that
the CDR team did not find any design
issue that could lead to a definite cause
of the accidents that gave rise to this
effort. However, as a result of having
conducted the CDR of the flight control
systems on Boeing Model 737 series
airplanes, the team indicated that there
are a number of recommendations that
should be addressed by the FAA for
each of the various models of the Model
737. In reviewing these
recommendations, the FAA has
concluded that they address unsafe
conditions that must be corrected
through the issuance of AD’s. Therefore,
the FAA does not concur that these
design changes merely ““‘enhance [the
Model 737’s] already acceptable level of
safety.”

Request To Withdraw the Proposal

One commenter contends that the
proposal is not justified since it cannot
be supported by data. The commenter
does not consider that the proposal
contributes to improving the safety
aspects of Model 737 airplanes. The

commenter states that the Critical
Design Review (CDR) team’s report does
not indicate that there is any evidence
to tie the referenced service documents
to any in-service problems or accidents.
The commenter adds that the FAA has
not indicated that it has reviewed any
routine component tear-down reports
that would support the proposed
actions. The commenter concludes that
the FAA does not understand the
enormity of the proposed action. The
FAA infers from these remarks that the
commenter requests the proposed rule
be withdrawn.

The FAA does not concur. The FAA
has received at least 26 reports from two
operators of Model 737 series airplanes
indicating that fractured springs were
found in the aileron centering units. The
cause of the fracturing was attributed to
fatigue cracking. Two of the reports
indicated that the fractured springs had
become lodged in a centering cam hole,
which caused binding of the aileron
control system. The FAA’s position is
that this condition is a potential unsafe
condition that must be corrected in
order to ensure the safety of the affected
fleet.

Request To Delay Issuance of the Final
Rule

The Air Transport Association (ATA)
of America, on behalf of two of its
members, requests that the FAA
postpone issuing the final rule until
Boeing revises the service bulletin cited
in the proposal to incorporate the three
Notice of Status Change documents
referenced in the proposed AD. The
ATA indicates that this will ensure no
confusion exists concerning service
bulletin recommendations.

The FAA does not concur with the
commenter’s request to delay issuance
of the final rule. The FAA has been
advised that Boeing has no plans to
revise the referenced service bulletin to
incorporate the Notice of Status Change
documents. To delay this action would
be inappropriate, since the FAA has
determined that an unsafe condition
exists and that the required
modification must be accomplished to
ensure continued safety.

Requests To Revise Compliance Time

One commenter requests that the
proposed compliance time be shortened
from 18 months to 12 months to provide
an acceptable level of safety. The
commenter provides no data in support
of its request.

A second commenter requests that the
proposed compliance time be extended
beyond 18 months to ensure that
adequate parts and trained personnel
are available to accomplish the

modification. The commenter did not
submit data to substantiate its request.

The FAA does not concur with the
commenters’ requests to revise the
compliance time. As explained in the
preamble to the proposal, the FAA’s
intent is that the modification be
performed during a regularly scheduled
maintenance visit for the majority of the
affected fleet when the airplanes would
be located at a base where special
equipment and trained personnel would
be readily available, if necessary. The
FAA finds that 18 months corresponds
closely to the interval representative of
most of the affected operators’ normal
maintenance schedules. The FAA
considers that this interval will provide
an acceptable level of safety.

Request To Allow Measurement of
Thickness of Aileron Centering Spring

The ATA, on behalf of one of its
members, requests that operators be
allowed to measure the thickness of the
aileron centering spring in lieu of
determining the part number. The ATA
indicates that the part number of the
aileron centering spring cannot be
determined by inspecting the part
because it is impossible to read the part
number on the spring. However, the
difference in diameter between the
spring having part number 69-39429-2
and the spring having part number 69—
39429-3 can be distinguished by
measurement. The ATA states that if a
part has a thickness greater than 0.13
inch, this should constitute compliance
with the AD. One ATA member
indicates that drawings show that the
spring having part number 69-39429-2
is made from 0.125-inch diameter wire,
and that the spring having part number
69-39429-3 is made from 0.135-inch
diameter wire.

The FAA does not concur. The FAA
acknowledges that, except for a
removable tag, the spring is not marked
with a part number. However, it is not
necessary to read the part number of the
spring. If an operator previously has
performed the actions described in the
referenced service bulletin, the correct
spring should be installed on the
airplane; if not, an incorrect spring
would have been installed. In the
unlikely event that the spring has been
changed due to a maintenance action
apart from incorporation of the
referenced service bulletin, it is difficult
to determine which spring is installed.
The only way to ensure that the proper
spring is installed is to perform the
actions of the referenced service
bulletin. Further, the FAA does not
agree that the springs having part
numbers 69-39429-2 and 69-39429-3
are made from different diameter wire;
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the FAA has determined that both
springs are made from 0.135-inch
diameter wire.

Conclusion

After careful review of the available
data, including the comments noted
above, the FAA has determined that air
safety and the public interest require the
adoption of the rule as proposed.

Cost Impact

There are approximately 1,631 Model
737 series airplanes of the affected
design in the worldwide fleet. The FAA
estimates that 830 airplanes of U.S.
registry will be affected by this AD.

The FAA estimates that 485 Group 1
airplanes will be affected by this AD.
For Group 1 airplanes, the FAA
estimates that it will take approximately
2 work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$707 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators of Group 1 airplanes is
estimated to be $401,095, or $827 per
airplane.

The FAA estimates that 345 Group 2
airplanes will be affected by this AD.
For Group 2 airplanes, the FAA
estimates that it will take approximately
2 work hours per airplane to accomplish
the required actions, and that the
average labor rate is $60 per work hour.
Required parts will cost approximately
$224 per airplane. Based on these
figures, the cost impact of the AD on
U.S. operators of Group 2 airplanes is
estimated to be $118,680, or $344 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the requirements of this AD action, and
that no operator would accomplish
those actions in the future if this AD
were not adopted.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
“significant rule’” under DOT

Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
will not have a significant economic
impact, positive or negative, on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A final evaluation has
been prepared for this action and it is
contained in the Rules Docket. A copy
of it may be obtained from the Rules
Docket at the location provided under
the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

97-04-01 Boeing: Amendment 39-9925.
Docket 96-NM-153—-AD.

Applicability: Model 737 series airplanes;
as listed in Boeing Service Bulletin 737-27—
1155, dated October 26, 1989; as revised by
Notices of Status Change No. 737-27—
1155NSC1, dated January 25, 1990, No. 737—
27-1155NSC2, dated February 15, 1990, and
No. 737-27-1155NSC3, dated May 17, 1990;
certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (c) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent jamming of the aileron control
system during flight, which could result in
reduced lateral control of the airplane,
accomplish the following:

(a) Within 18 months after the effective
date of this AD, accomplish the requirements

of paragraphs (a)(1), (a)(2), and (a)(3) of this
AD, as applicable, in accordance with Boeing
Service Bulletin 737-27-1155, dated October
26, 1989; as revised by Notice of Status
Change No. 737-27-1155NSC1, dated
January 25, 1990, and Notice of Status
Change No. 737-27-1155NSC2, dated
February 15, 1990, and Notice of Status
Change No. 737-27-1155NSC3, dated May
17, 1990.

(1) For Groups 1 and 2 airplanes: Replace
the aileron centering springs, part number (P/
N) 69-39429-2, with improved springs, P/N
69-39429-3, in accordance with the service
bulletin and Notices of Status Change.

(2) For Groups 1 and 2 airplanes: Install a
two-piece plug, P/N 69-78072-1, in the
weight reduction hole in the feel cam in
accordance with the service bulletin and
Notices of Status Change.

(3) For Group 1 airplanes: Replace the two
eyebolts, P/N 69-39423-1, of the aileron
centering spring attachment with new
eyebolts, P/N 69-74646-1, in accordance
with the service bulletin and Notices of
Status Change.

(b) As of the effective date of this AD, no
person shall install the items specified in
paragraphs (b)(1) and (b)(2) of this AD on any
airplane, as specified:

(1) For Groups 1 and 2 airplanes: Aileron
centering springs having P/N 69-39429-2
shall not be installed.

(2) For Group 1 airplanes: Eyebolts, P/N
69-39423-1, of the aileron centering spring
attachment shall not be installed.

(c) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
Aircraft Certification Office (ACO), FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Seattle ACO.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(d) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(e) The replacement and installation shall
be done in accordance with Boeing Service
Bulletin 737-27-1155, dated October 26,
1989; as revised by Notice of Status Change
No. 737-27-1155NSC1, dated January 25,
1990, and Notice of Status Change No. 737-
27-1155NSC2, dated February 15, 1990, and
Notice of Status Change No. 737-27—
1155NSC3, dated May 17, 1990. This
incorporation by reference was approved by
the Director of the Federal Register in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51. Copies may be obtained from Boeing
Commercial Airplane Group, P.O. Box 3707,
Seattle, Washington 98124-2207. Copies may
be inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,
Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.
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(f) This amendment becomes effective on
March 21, 1997.

Issued in Renton, Washington, on February
4, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-3267 Filed 2—13-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71

[Airspace Docket No. 96—AEA-15]

Establishment of Class E Airspace;
Stuart, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airpsace at Stuart, VA, to
accommodate a Global Positioning
System (GPS) Standard Instrument
Approach Procedure (SIAP) to Runway
(RWY) 26 at Micro Airport. The
intended effect of this action is to
provide adequate controlled airspace for
instrument flight rules (IFR) operations
at the airport.

EFFECTIVE DATE: 0901 UTC, May 22,
1997.

FOR FURTHER INFORMATION CONTACT:

Mr. Frances Jordan, Airspace Specialist,
Operations Branch, AEA-530, Air
Traffic Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.

SUPPLEMENTARY INFORMATION:
History

OnJanuary 3, 1997, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) by establishing Class E airspace
at Stuart, VA (62 FR 348). This action
would provide adequate Class E
airspace for IFR operations at Micro
Airport.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

Class E airspace areas designations are
published in paragraph 6605 of FAA
Order 7400.9D, dated September 4,
1996, and effective September 16, 1996,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulation (14 CFR
part 71) establishes Class E airspace area
at Stuart, VA, to accommodate a GPS
RWY 26 and for IFR operations at Micro
Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “singificant rule” under DOT
Regulatory Policies and Procedures (44
FR 10034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibliity Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA VA E5 Stuart, VA [New]

Micro Airport, VA

(lat. 36°44'07""N., long. 80°26'56""W.)

That airspace extending upward from 700
feet above the surface within a 8-mile radius
of Micro Airport and within 4.5 miles each
side of the 072° bearing from the airport from
the 8-mile radius to 15 miles northeast of the
airport.

* * * * *

Issued in Jamaica, New York on February
3,1997.

James K. Buckles,

Acting Manager, Air Traffic Division, Eastern
Region.

[FR Doc. 97-3750 Filed 2—13-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71

[Airspace Docket No. 96—AEA-16]
Establishment of Class E Airspace;
Johnstown, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Johnstown, NY, to
accommodate Global Positioning
System (GPS) Standard Instrument
Approach Procedures (SIAP) to Runway
(RWY) 10 and RWY 28 at Fulton County
Airport. The intended effect of this
action is to provide adequate controlled
airspace for instrument flight rules (IFR)
operations at the airport.

EFFECTIVE DATE: 0901 UTC, May 22,
1997.

FOR FURTHER INFORMATION CONTACT: Mr.
Frances Jordan, Airspace Specialist,
Operations Branch, AEA-530, Air
Traffic Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.

SUPPLEMENTARY INFORMATION:
History

OnJanuary 3, 1997, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) by establishing Class E airspace
at Johnstown, NY (62 FR 347). This
action would provide adequate Class E
airspace for IFR operations at Fulton
County Airport.

Interested parties were invited to
participate in this rulemaking
proceeding by submitting written
comments on the proposal to the FAA.
No comments objecting to the proposal
were received.

Class E airspace areas designations are
published in paragraph 6005 of FAA
Order 7400.9D, dated September 4,
1996, and effective September 16, 1996,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
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Part 71) establishes Class E airspace area
at Johnstown, NY to accommodate a
GPS RWY 10 and a GPS RWY 28 SIAP
and for IFR operations at Fulton County
Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 10034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—[AMENDED)]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA NY E5 Johnstown, NY [New]

Fulton County Airport, NY
(lat. 42°59'54"N., long. 74°19'46"W.)
That airspace extending upward from 700
feet above the surface within a 9.5-mile
radius of the Fulton County Airport,
excluding that portion that coincides with
the Albany, NY Class E airspace area.

* * * * *

Issued in Jamaica, New York on February
3,1997.

James K. Buckles,

Acting Manager, Air Traffic Division, Eastern
Region.

[FR Doc. 97-3751 Filed 2-13-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 96-AEA-14]

Establishment of Class E Airspace;
Canandaigua, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action establishes Class
E airspace at Canandaigua, NY, to
accommodate Global Positioning
System (GPS) Standard Instrument
Approach Procedures (SIAP) to Runway
(RWY) 13 at Canandaigua Airport. The
intended effect of this action is to
provide adequate controlled airspace for
instrument flight rules (IFR) operations
at the airport.

EFFECTIVE DATE: 0901 UTC, May 22,
1997.

FOR FURTHER INFORMATION CONTACT: Mr.
Frances Jordan, Airspace Specialist,
Operations Branch, AEA-530, Air
Traffic Division, Eastern Region, Federal
Aviation Administration, Federal
Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430, telephone: (718) 553-4521.

SUPPLEMENTARY INFORMATION:
History

On December 27, 1996, the FAA
proposed to amend Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) by establishing Class E airspace
at Canandaigua, NY (61 FR 68172). This
action would provide adequate Class E
airspace for IFR operations at
Canandaigua Airport. Interested parties
were invited to participate in this
rulemaking proceeding by submitting
written comments on the proposal to the
FAA. No comments objecting to the
proposal were received.

Class E airspace areas designations are
published in paragraph 6005 of FAA
Order 7400.9D, dated September 4,
1996, and effective September 16, 1996,
which is incorporated by reference in 14
CFR 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

The Rule

This amendment to Part 71 of the
Federal Aviation Regulations (14 CFR
Part 71) establishes Class E airspace area

at Canandaigua, NY, to accommodate a
GPS RWY 13 and for IFR operations at
Canandaigua Airport.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. Therefore, this regulation—(1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under DOT
Regulatory Policies and Procedures (44
FR 10034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation it
is certified that this rule will not have
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR Part 71 as follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
Part 71 continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; EO 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1

2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

[Amended]

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA NY E5 Canadaigua, NY [New]

Canandaigua Airport, NY

(lat. 42°54'26"'N., long. 77°19'18"W.)

That airspace extending upward from 700
feet above the surface within a 10-mile radius
of the Canandaigua Airport, excluding that
portion that coincides with the Rochester,
NY Class E airspace area and the Palmyra,
NY airspace area.

* * * * *
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Issued in Jamaica, New York on February
6, 1997.

James K. Buckles,

Acting Manager, Air Traffic Division, Eastern
Region.

[FR Doc. 97-3753 Filed 2—-13-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 341

Cold, Cough, Allergy, Bronchodilator,
and Antiasthmatic Drug Products for
Over-the—Counter Human Use

CFR Correction

In title 21 of the Code of Federal
Regulations, parts 300 to 499, revised as
of April 1, 1996, on page 247, in
§341.12, paragraph (h) should read:

§341.12 Antihistamine active ingredients.

* * * * *
(h) Doxylamine succinate.
* * * * *

[FR Doc. 97-55501 Filed 2-13-97; 8:45 am]
BILLING CODE 1505-01-D

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration
23 CFR Part 627

[FHWA Docket No. 94-12]
RIN 2125-AD33

Value Engineering

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Final rule.

SUMMARY: The FHWA is establishing a
program requiring the application of a
value engineering (VE) analysis for all
Federal-aid highway projects on the
National Highway System (NHS) with
an estimated cost of $25 million or
more. The regulation also provides State
highway agencies (SHA) with
information and guidance on
performing VE reviews. This final rule
also implements the VE provisions of
section 303(b) of the National Highway
System Designation Act of 1995.
EFFECTIVE DATE: March 17, 1997.

FOR FURTHER INFORMATION CONTACT:
Keith Borkenhagen, Office of
Engineering, 202-366—4630, or David
Sett, Office of Chief Counsel, 202—366—
0780, Federal Highway Administration,

400 Seventh Street, SW., Washington,
DC 20590. Office hours are from 7:45
a.m. to 4:15 p.m., e.t.,, Monday through
Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION: The
FHWA recognizes that VE, when
applied in the development of highway
projects, is an effective and proven
technique for improving quality,
fostering innovation, reducing project
costs, and eliminating unnecessary and
costly design elements. An FHWA study
has confirmed the effectiveness of VE in
States with active VE programs and
concluded that a significant
improvement in program effectiveness
would result if all States had active
programs. As a result of this study, the
FHWA published a notice of proposed
rulemaking (NPRM) on November 16,
1994, seeking comments on a proposal
to require all States to apply VE to
selected Federal-aid highway projects.

In the NPRM, the FHWA proposed to
require States to establish, administer,
and monitor VE programs; develop
written procedures for implementing VE
programs; and provide a trained staff or
hire a qualified consultant to conduct
studies on projects representing 50
percent of the dollar value of their
Federal-aid highway program. In
addition, the FHWA proposed to allow
States to exempt certain categories of
projects from reviews and be required to
report the yearly results achieved
through the application of VE to projects
financed with Federal-aid highway
funds.

Comments were received from 39
SHAs, 22 consultant/contractor firms, 8
associations/agencies, 14 individuals,
and the American Association of State
Highway and Transportation Officials”
VE task force. The following discussion
summarizes the major comments.

Eighteen States and thirty-eight
organizations, firms, and/or individuals
provided comments supporting VE.
Sixteen States and two organizations
provided comments opposing a Federal
VE mandate. Three firms/individuals
suggested that FHWA's projected
additional VE savings under the
proposed rule of $100 million could
approach $500 million. Twenty-one
States requested clarification of the type
and amounts of Federal-aid highway
funds involved in determining the 50
percent dollar value while fourteen
States, five organizations and four
individuals suggested replacing this
requirement with a dollar threshold or
lower percentage. Two firms thought the
50 percent value was excellent because
it gave States great flexibility in
selecting projects while four individuals
suggested that all projects should

receive a VE analysis. Six States
suggested that additional staff might be
required to conduct all of the studies
necessary to represent 50 percent of
their Federal-aid program. Six States
requested that VE change proposals and
VE studies of standards be used to help
meet the 50 percent dollar value, and
five States requested that they be
allowed to deduct the dollar value of
exempted programs from the 50 percent
requirement. Each of these comments
concerns the threshold for application
of Federal VE requirements. Because the
National Highway System (NHS)
Designation Act mandates a threshold of
$25 million for projects on the NHS, the
agency has virtually no discretion in the
area.

Eight comments suggested various
changes to the training guidelines to
require specific VE certification of team
leaders and training workshops. All
training requirements have been
eliminated from the rule text.

One firm suggested that a VE team
leader be a Certified Value Specialist
(CVS), as approved by the Society of
American Value Engineers and a
Professional Engineer (PE) while
another firm suggested that a team
leader be a CVS when leading studies of
projects larger than a specific dollar
threshold. The FHWA did not include
these suggested requirements into the
final rule because the States have the
responsibility for establishing any
certification and training requirements
(e.g., CVS, PE) for their VE personnel.

While the FHWA was in the process
of analyzing these comments, the
National Highway System Designation
Act of 1995 (NHS Act) (Pub. L. 104-59,
109 Stat. 568) was enacted on November
28, 1995. Section 303(b) of the NHS Act
directs the Secretary of Transportation
to establish a program to require States
to carry out a VE analysis for all projects
on the NHS with an estimated total cost
of $25 million or more. The Conference
Report accompanying the NHS Act
explains that this provision prohibits
the Secretary from requiring VE on other
projects, though *‘[a] State remains free
to choose to undertake such analyses on
additional projects at a State’s
discretion.” The report also prohibits
DOT from being prescriptive as to the
form of VE analysis a State must
undertake to satisfy the requirement.
H.R. Conf. Rep. No. 345, 104th Cong.,
1st Sess. 80 (1995).

Based on this mandate, as well as the
public comments made as part of the
rulemaking process, the final rule has
been revised substantially from the
NPRM. The threshold for application of
the VE requirement has been modified
to be consistent with the statute. The
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rule has also been significantly
shortened, focusing on minimum
programmatic needs to ensure proper
VE studies are conducted and utilized
by the States on qualifying projects.
Beyond these minimum needs, the goal
is to provide maximum flexibility to the
States to conduct VE programs
consistent with the rest of their
transportation programs.

Specific provisions that were
included in the NPRM, but have been
eliminated from the final rule due to the
NHS Act requirement and in response to
the comments received on the NPRM,
include: The State reporting
requirement; specific language
describing the VE process; written
procedural requirements; suggested
project selection criteria; VE change
proposal requirements; and VE training
requirements. All of these changes give
States greater authority to determine
their own program requirements.

Consistent with the Conference
Report language, the rule text no longer
contains any prescription regarding the
form of VE a State must undertake on
a specific qualifying project. The final
rule does not provide for FHWA
oversight of each VE study, instead
focusing FHWA's efforts on State
implementation of VE programs.
Because the method of conducting a VE
study has become standardized and
widely recognized in the field, study-by-
study review is unnecessary. Instead,
the final rule makes reference to the
widely recognized process of VE
studies.

The statutory definition of VE is
clarified. The end product of the study
is described in greater detail in the
rule’s definition of value engineering
and, in §627.5(a)(2), examples of the
components of a multi-disciplined team
are provided. Both of these additions are
based on the widely-recognized VE
study process.

In order to provide States time to
establish VE programs, States need not
delay project approvals and letting
schedules when establishing or
changing VE programs to comply with
these requirements. Many States already
employ techniques that will meet these
VE requirements, however, States
should review all projects being
designed, without delaying projects
expected to be available for letting
during the current fiscal year, to identify
those needing a VE analysis.

Any State choosing to use an
innovative design/build concept to
expedite the completion of an
applicable NHS project must still
comply with the requirement to perform
a VE analysis on the project. In most
cases the VE analysis should be

performed prior to awarding the design/
build contract. The FHWA'’s division
offices will have program oversight
responsibility.

Rulemaking Analyses and Notices

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action is not a significant regulatory
action within the meaning of Executive
Order 12866 or significant within the
meaning of Department of
Transportation regulatory policies and
procedures. This regulation requires
States to carry out a VE analysis for all
projects on the NHS with an estimated
total cost of $25 million or more.

The threshold triggering the
requirement to conduct a VE analysis
under this regulation—projects on the
NHS with an estimated total cost of $25
million or more—will greatly limit the
economic impact of this final rule
because the total number of federally-
funded projects requiring VE analysis
each year under this standard will be
small. It is estimated that States use a
substantial portion of their Federal-aid
highway funds, approximately 59
percent, on non-NHS routes. In
addition, the FHWA has found that
States with VE programs, usually States
with medium and large Federal-aid
programs, already include these high
cost NHS projects in their selection
process and should not have to adjust
their programs to comply with this
regulation. The FHWA contends that
States with small Federal-aid highway
programs will not encounter NHS
projects large enough to meet the dollar
threshold requiring a VE analysis on a
yearly basis and the regulation’s impact
on these States will be limited.
Therefore, the FHWA anticipates that
the economic impacts of this
rulemaking will be minimal, and has
determined that a full regulatory
evaluation is not required.

The regulation may affect staffing
levels in States that do not currently
utilize VE. Establishing programs to
assure that VE studies are performed on
all applicable NHS projects will require
each SHA to assign staff to carry out
specific VE functions. The FHWA
contends that the staff assignments
needed to perform the functions
required by this regulation will be
minimal due to the limited number of
projects that require an analysis and the
fact that States may choose to hire
consultants to perform the studies,
thereby reducing the regulation’s impact
on SHA staff. In addition, States with
existing programs probably already have

adequate staff assigned to carry out the
VE functions of this rule. In either case,
the study costs are eligible for
reimbursement with Federal-aid
highway funds at the appropriate pro-
rata share for the type of project studied.

Historically, any additional costs due
to the need to hire or reassign staff to
manage the VE program have been more
than offset by the overall monetary
savings resulting from the application of
VE studies to highway projects. States
with active VE programs report a return
on investments of between 30 to 1 and
50 to 1. The opportunity for substantial
overall savings exists. In 1994,
California, Florida, and Massachusetts
reported savings in excess of $100
million as a result of VE study
recommendations.

Since this regulation only requires a
VE analysis of large ($25 million or
greater) NHS projects, most local
agencies’ projects will not fall into the
category of projects requiring a VE
analysis. Some local agencies, however,
that receive large amounts of Federal-
aid highway funds may find that they
occasionally have a large NHS project
that requires a VE analysis. When this
occurs, the local agency, in the same
manner as an SHA, may choose to
conduct the study itself or hire a VE
consultant to perform the study. As
stated above, the cost of performing VE
studies is project-related and is,
therefore, eligible for reimbursement
with Federal-aid highway funds.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the
FHWA has evaluated the effects of this
rule on small entities. Based on the
evaluation, the FHWA hereby certifies
that this action will not have a
significant economic impact on a
substantial number of small entities.
The FHWA has determined that most
small entities (which generally receive
small amounts of Federal-aid highway
funds) will not have to perform VE
studies because their projects are small
and are not expected to fit the project
selection criteria set forth in this
regulation for performing VE studies.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.
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Executive Order 12612 (Federalism
Assessment)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612. Under the Federal-aid highway
program, the FHWA reimburses States
for costs incurred in highway
construction projects. This regulation
would simply provide that, as a
condition of receiving such grants,
States must carry out a value
engineering (VE) analysis for all projects
on the National Highway System (NHS)
with an estimated cost of $25 million or
more. This regulation recognizes the
role of the States in employing VE and
gives States wide latitude in
establishing, administering, and
monitoring their VE programs.
Therefore, the FHWA has determined
that this action does not have sufficient
federalism implications to warrant the
preparation of a separate federalism
assessment.

Paperwork Reduction Act

This action does not require the
collection of information for the
purpose of the Paperwork Reduction
Act of 1995, 44 U.S.C. 3501-3520.

National Environmental Policy Act

The agency has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and has determined
that this action would not have any
effect on the quality of the environment.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.

List of Subjects in 23 CFR Part 627

Government procurement, Grant
programs—transportation, Highways
and roads.

In consideration of the foregoing, the
FHWA hereby adds part 627 to Chapter
| of title 23, Code of Federal
Regulations, as set forth below.

Issued on: February 4, 1997.

Rodney E. Slater,
Federal Highway Administrator.

The FHWA amends 23 CFR to add
Part 627 to read as follows:

PART 627—VALUE ENGINEERING

Sec.

627.1 Purpose and applicability.

627.3 Definitions.

627.5 General principles and procedures.

Authority: 23 U.S.C. 106(d), 106(f), 302,
307, and 315; 49 CFR 18.

§ 627.1 Purpose and applicability.

(a) This regulation will establish a
program to improve project quality,
reduce project costs, foster innovation,
eliminate unnecessary and costly design
elements, and ensure efficient
investments by requiring the application
of value engineering (VE) to all Federal-
aid highway projects on the National
Highway System (NHS) with an
estimated cost of $25 million or more.

(b) In accordance with the Federal-
State relationship established under the
Federal-aid highway program, State
highway agencies (SHA) shall assure
that a VE analysis has been performed
on all applicable projects and that all
resulting, approved recommendations
are incorporated into the plans,
specifications and estimate.

8§ 627.3 Definitions.

Project. A portion of a highway that
a State proposes to construct,
reconstruct, or improve as described in
the preliminary design report or
applicable environmental document. A
project may consist of several contracts
or phases over several years.

Value engineering. The systematic
application of recognized techniques by
a multi-disciplined team to identify the
function of a product or service,
establish a worth for that function,
generate alternatives through the use of
creative thinking, and provide the
needed functions to accomplish the
original purpose of the project, reliably,
and at the lowest life-cycle cost without
sacrificing safety, necessary quality, and
environmental attributes of the project.

§ 627.5 General principles and
procedures.

(a) State VE programs. State highway
agencies must establish programs to
assure that VE studies are performed on
all Federal-aid highway projects on the
NHS with an estimated cost of $25
million or more. Program procedures
should provide for the identification of
candidate projects for VE studies early
in the development of the State’s multi-
year Statewide Transportation
Improvement Program.

(1) Project selection. The program
may, at the State’s discretion, establish
specific criteria and guidelines for
selecting other highway projects for VE
studies.

(2) Studies. Value engineering studies
shall follow the widely recognized
systematic problem-solving analysis
process that is used throughout private
industry and governmental agencies.
Studies must be performed using multi-
disciplined teams of individuals not
personally involved in the design of the
project. Study teams should consist of a
team leader and individuals from
different speciality areas, such as
design, construction, environment,
planning, maintenance, right-of-way,
and other areas depending upon the
type of project being reviewed.
Individuals from the public and other
agencies may also be included on the
team when their inclusion is found to be
in the public interest.

(i) Each team leader should be trained
and knowledgeable in VE techniques
and be able to serve as the coordinator
and facilitator of the team.

(ii) Studies should be employed as
early as possible in the project
development or design process so that
accepted VE recommendations can be
implemented without delaying the
progress of the project.

(iii) Studies should conclude with a
formal report outlining the study team’s
recommendations for improving the
project and reducing its overall cost.

(3) Recommendations. The program
should include procedures to approve
or reject recommendations and ensure
the prompt review of VE
recommendations by staff offices whose
speciality areas are implicated in
proposed changes and by offices
responsible for implementing accepted
recommendations. Reviews by these
offices should be performed promptly to
minimize delays to the project.

(4) Incentives. The program may
include a VE or cost reduction incentive
clause in an SHA'’s standard
specifications or project special
provisions that allows construction
contractors to submit change proposals
and share the resulting cost savings with
the SHA.

(5) Monitoring. The program should
include procedures for monitoring the
implementation of VE study team
recommendations and VE change
proposal recommendations submitted
by construction contractors.

(b) State VE coordinators. Individuals
knowledgeable in VE shall be assigned
responsibilities to coordinate and
monitor the SHA’s program and be
actively involved in all phases of the
program.

(c) Use of consultants. Consultants or
firms with experience in VE may be
retained by SHASs to conduct the studies
of Federal-aid highway projects or
elements of Federal-aid highway
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projects required under § 627.1(a) of this
part. Consultants or firms should not be
retained to conduct studies of their own
designs unless they maintain separate
and distinct organizational separation of
their VE and design sections.

(d) Funding eligibility. The cost of
performing VE studies is project related
and is, therefore, eligible for
reimbursement with Federal-aid
highway funds at the appropriate pro-
rata share for the project studied.

[FR Doc. 97-3758 Filed 2-13-97; 8:45 am]
BILLING CODE 4910-22-P

23 CFR Parts 630, 635, and 771
[FHWA Docket No. 96-3]
RIN 2125-AD58

Federal-Aid Project Agreement

AGENCY: Federal Highway
Administration (FHWA), DOT.
ACTION: Final rule.

SUMMARY: The FHWA is amending its
regulation on project agreements. The
Intermodal Surface Transportation
Efficiency Act (ISTEA) of 1991 modified
the requirement that preliminary
engineering and right-of-way projects
must be advanced to the construction
stage within certain time limits.
Changes to the agreement provisions
reflect these adjustments. The new
procedures provide more flexibility in
the format of the agreement document
and permit the development of a single
document to serve as both the project
authorization and project agreement
document. Other changes were made to
shorten the agreement document and to
add clarity to the process.
EFFECTIVE DATE: This final rule is
effective March 17, 1997.
FOR FURTHER INFORMATION CONTACT: Jack
Wasley, Office of Engineering, 202—-366—
0450, or Wilbert Baccus, Office of the
Chief Counsel, 202-366-0780, FHWA,
400 Seventh Street, SW., Washington,
DC 20590. Office hours are from 7:45
a.m. to 4:15 p.m., e.t.,, Monday through
Friday except Federal holidays.
SUPPLEMENTARY INFORMATION: The
amendments in this final rule are based
primarily on the notice of proposed
rulemaking (NPRM) published in the
January 30, 1996, Federal Register at 61
FR 2973 (FHWA Docket No. 96-3). All
comments received in response to this
NPRM have been considered in
adopting these amendments.

Under the provisions of 23 U.S.C. 110,
a formal agreement between the State
highway agency and the FHWA is
required for Federal-aid highway
projects. This agreement, referred to as

the “project agreement,” is in essence a
written contract between the State and
the Federal government defining the
extent of the work to be undertaken and
commitments made concerning the
project.

Requirements covering project
agreements are contained in this final
rule. This final rule updates and
modifies the existing Federal-aid project
agreement regulation to incorporate
changes mandated by the ISTEA, Pub. L.
102-240, 105 Stat. 1914, to streamline
the project agreement form and
provisions, and to allow more versatility
in its use. This final rule amends the
existing regulation in the following
manner and for the reasons indicated
below.

Section 630.301 Purpose

The statement of purpose is revised
with minor changes for clarity.

Section 630.303 Preparation of
Agreement

This section no longer requires the
use of a specific form. Instead, a State
has the flexibility to use whatever
format is suitable to provide the
information required for a project
agreement document.

Section 630.305 Modification of
Original Agreement

A State is still required to prepare a
modification to a project agreement as
changes occur. However, this section no
longer requires the use of a specific
form. Instead, a State is allowed to
develop its own form for modification of
the project agreement, provided it
contains necessary information as
identified by the regulation.

Section 630.307 Agreement Provisions

This section identifies the provisions
that must be a part of each agreement.
The project agreement has been
simplified by eliminating all the
boilerplate provisions that are not
required from the agreement itself. The
provisions that are necessary have been
included in this section of the
regulation. The simplified project
agreement would incorporate, by
reference to this section, these
provisions into each agreement. The
following discussion covers each of the
required provisions.

Section 630.307(a) is a general
provision under which the State agrees
to comply with title 23, United States
Code (U.S.C.), the regulations
implementing title 23, and the policies
and procedures established by the
FHWA. In addition, States must also
comply with all other applicable
Federal laws and regulations. This

general provision is broad in scope and
there is little need for other provisions
which cover only a limited feature of
title 23, U.S.C.

Section 630.307(b) represents an
acknowledgment by the State that it has
a financial obligation for the non-
Federal share of the cost of the project.

Sections 630.307(c)(1) and (c)(2)
contain provisions that implement
statutory requirements concerning a
State’s payback of Federal funds it has
received for right-of-way acquisition or
preliminary engineering should the
project not be advanced within the
designated statutory time frames.
Paragraph (c)(1), Project for Acquisition
of Rights-of-Way, implements the
requirement in 23 U.S.C. 108(a) that the
agreement between the State and the
FHWA for right-of-way acquisition
projects shall include a provision that
construction shall begin within 20
years. This reflects an amendment to 23
U.S.C. 108(a) resulting from passage of
section 1017(a) of the ISTEA.

With regard to paragraph (c)(2),
Preliminary engineering project, prior to
passage of the ISTEA, an administrative
decision by the FHWA required
repayment of Federal-aid highway funds
authorized for preliminary engineering
if right-of-way acquisition or actual
construction had not begun within 5
years after authorization of the
preliminary engineering. The general
concept of this provision is now found
in the statute; section 1016(a) of the
ISTEA incorporated this provision into
23 U.S.C. 102(b). One significant
difference between the statutory
provision and the existing FHWA
practice is that 10 years instead of 5
years must pass before payback is
required. Paragraph (c)(2) reflects the
10-year payback period.

Sections 630.307(c)(3), (c)(4) and
(c)(5) contain provisions for a drug-free
workplace, suspension/debarment, and
lobbying required by 49 CFR 29.630, 49
CFR 29.510 and 49 CFR 20.110,
respectively.

According to 49 CFR 29.630(c), a State
is allowed to make one yearly
certification for the drug-free workplace
certification. Although the FHWA has
used annual or quarterly program
certifications for the others in the past,
it was determined that these
certifications do not fully comply with
the provisions of previously cited
requirements in 49 CFR 29.510 and 49
CFR 20.110. Placing language in the
project agreement as part of the general
provisions provides the separate
certification action required for every
project. Project-by-project certifications
are deemed to fully satisfy the
requirements in title 49, CFR, and
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constitute the making of the
certifications by virtue of signature on
the project agreement document.

In the NPRM, the FHWA proposed to
remove provision 20, Environmental
Impact Mitigation Features, from
§630.307, appendix A, and to move it
to 23 CFR part 771. The requirements of
this provision ensure that State
Highway agencies comply with Federal
mitigation standards as directed by the
Council on Environmental Quality
(CEQ) regulations for implementing the
National Environmental Policy Act
(NEPA)(40 CFR 1505.3). The State
Highway agencies would then be
required to comply with 23 CFR part
771 through the broad scope of 23 CFR
630.301.

Section 635.102 Definitions

Section 635.102 incorporates the
definitions contained in §630.302 (b),
(d), (h), (i), and (k). These definitions
apply to §630.305, Agreement
provisions regarding overrun in contract
time. Due to the move of § 630.305 to
8§635.127, the definitions contained in
§630.302 (b), (d), (h), (i), and (k) have
been inserted in alphabetical order into
the definitions currently in this section.
The term Secondary Road Plan is
removed as this plan no longer exists.

Section 630.305 Agreement Provisions
Regarding Overruns in Contract Time

Section 630.305 has been
redesignated as § 635.127. The text of
the section remains unchanged.

The FHWA is also making three
minor technical changes to 23 CFR part
635, which were not included in the
NPRM. Those changes simply involve
the removal of the term ““Secondary
Road Plan” in §8635.103, 635.124, and
635.126. As in 23 CFR 635.102, these
sections need to be updated to reflect
the nonexistence of the Secondary Road
Plan, which was phased out in the
ISTEA. The FHWA believes that prior
notice and comment are unnecessary
because these changes are not
substantive in nature, but merely update
23 CFR part 635 to reflect current law.

Discussion of Comments

Interested persons were invited to
participate in the development of this
final rule by submitting written
comments on the NPRM to FHWA
Docket 96-3 on or before April 1, 1996.
There were 15 commenters to this
docket, all representing State
transportation agencies. Ten State
transportation agencies specially stated
their endorsement of the proposed
rewrite of the regulation. The remainder
were in agreement with the rewrite and
raised items for consideration. A

summary of the comments received
relative to each proposed amendment
follows.

For §630.301, no comments were
received.

Section 630.303 discusses preparation
of the project agreement. All
commenters were in favor of eliminating
from the regulation the specified form
for this agreement. One commenter
objected to the requirement in proposed
§630.303(b)(5) that the project
agreement include information on the
Federal share expressed either as a pro
rata percentage or lump sum. The
FHWA agrees with this comment
because the Federal share is established
at authorization and does not have to be
repeated in the agreement. Therefore,
this requirement is not included in the
regulation.

In addition, an electronic version of
the agreement, as provided by the
FHWA, may be used. Two commenters
suggested that they also be allowed to
provide their own electronic version of
the agreement subject to FHWA
approval. It is noted that the FHWA
version is closely tied to the agency’s
Fiscal Management and Information
System (FMIS). Any alternate electronic
form proposed would need to be fully
compatible with the FMIS. Use of
electronic format also requires
acceptance of an electronic signature.
The FHWA has established procedures
under which electronic signatures, both
by State and FHWA officials, can be
used for executing project agreements.
One State suggested it be allowed to use
its own digital signature format. Again,
any alternate signature format would
have to be compatible with the FMIS.

Section 630.305 discusses preparation
of modifications to the project
agreement. No specific form is specified,
and similar to the project agreement, the
FHWA has provided an electronic
version to modify project agreements.
Again, all commenters were in favor of
eliminating from the regulation the
specified form for a project agreement
modification. Two commenters were
concerned about the need to provide a
sequential number identifying the
modification and the need to provide
the revised total project cost and
amount of Federal funds under
agreement. These two data items have
long been required as part of the
standard modification of project
agreement form. The FHWA'’s electronic
process for modifying a project
agreement will automatically assign a
sequential number to the modification
and determine the new total project cost
and amount of Federal funds. If a State
chooses to use its own written form, it
will need to provide this information.

The FHWA believes these two data
items are reasonable information to
require in tracking agreement changes,
and the final rule continues the
requirement that these data items be
included in a modification to the project
agreement. The FHWA recognizes that
using the project agreement to modify
the cost continues to present problems.
This is even more complex and
complicated when translated into an
electronic version of the agreement. The
FHWA will continue to review this
situation and will consider issuing
additional guidance or undertaking
further rulemaking as appropriate.

Section 630.307 identifies provisions
that, by reference, must be included in
each project agreement. The first
provision, 8630.307(a), is a general
provision in which the State agrees to
comply with the requirements of title
23, United States Code, and the
implementing regulations and policies,
as well as other applicable Federal laws
and regulations such as title VI of the
1964 Civil Rights Act. In the NPRM
preamble, the FHWA solicited input on
the need to specifically refer to other
non-title 23 Federal laws and
regulations with which the States must
comply. Most commenters on this issue
felt that it was not necessary to list the
non-title 23 laws and regulations. Many
felt that such a listing would become
outdated, and that the general statement
contained in the first provision,
§630.307(a), referencing these other
laws and regulations is sufficient. Based
on this input, the FHWA has decided to
proceed with § 630.307(a) only
providing the general reference to other
non-title 23 laws and regulations.

Section 630.307(c) (1) and (2)
implement the requirements in 23
U.S.C. 108(a) and 102(b) for payback of
Federal-aid funds authorized for right-
of-way or preliminary engineering
should a project not be advanced within
designated time frames. Section 108(a)
of title 23, U.S.C., requires payback of
Federal funds made available for right-
of-way acquisition if the actual
construction of the project has not
started within 20 years following the
fiscal year that Federal funding is made
available for right-of-way acquisition.
Section 102(b) of title 23, U.S.C.,
requires payback of Federal funds made
available for preliminary engineering if
right-of-way acquisition or construction
has not started within 10 years after the
date that Federal funding is made
available for the preliminary
engineering.

For these payback requirements, the
term ‘““‘available” has been interpreted by
the FHWA to mean the fiscal year in
which the FHWA authorizes the right-
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of-way or preliminary engineering
activity. One commenter believes the
term “‘available” should instead be
interpreted to mean the date the project
agreement is executed. The FHWA
disagrees. The FHWA'’s commitment or
obligation of Federal funds to a specific
project activity occurs at the time that
the FHWA authorizes Federal funds for
that activity. It is reasonable to equate
this authorization action to a point in
time that funds are first made available
for an activity.

Another commenter suggested that
the 10-year payback requirement for
preliminary engineering include a
provision that would allow extension of
this time limit under special
circumstances. It is noted that under 23
U.S.C. 108(a), the statute does allow
extensions of the 20-year payback limit
for right-of-way acquisition projects.
However, under 23 U.S.C. 102(b), the
statute contains no provision for
extensions of the 10-year limit for
preliminary engineering. Consequently,
the FHWA does not have the authority
to establish extensions to the
preliminary engineering payback limit.

Sections 630.307(c)(3), (c)(4), and
(c)(5) cover certifications for a drug-free
workplace, suspension/debarment, and
lobbying required by 49 CFR 29.630, 49
CFR 29.510, and 49 CFR 20.110,
respectively. One commenter suggested
that these certifications be done on an
annual basis. Although the FHWA has
used annual certifications in the past, a
guestion arose as to whether an annual
certification fully complies with the
provisions of previously cited
requirements in title 49, CFR. Project-
by-project certifications satisfy the
requirements in title 49, CFR, and the
final rule provides that by signing the
project agreement, the State is providing
the required certifications.

The language in the NPRM for
proposed 23 CFR 630.307(c)(3), (4), and
(5) was intended to implement the
requirements of 49 CFR 29.630, 49 CFR

29.510, and 49 CFR 20.110, respectively.

Differences in language between title 23
and title 49, however, could lead to
confusion. Accordingly, it was decided
to replace the proposed language for 23
CFR 630.307(c)(3), (4), and (5) with
explicit cross-references to the relevant
provisions in title 49.

No comments were received on the
amendments to parts 635 and 771.

The following table is provided to
assist the user in locating the regulatory
paragraph changes made by this
rulemaking:

Old section New section

630.301 ..o 630.301.

Old section New section

630.302 ....cccveeirienne Removed (except (b),
(d), (h), (i), and (k)).

630.302(b) .....cvvren. 635.102.

630.302(d) ...... ... | 635.102.

630.302(h) ...... 635.102.

630.302(i) ....... 635.102.

630.302(K) .. 635.102.

630.303 ...... 630.303.

630.304 ...... 630.303.

630.305 ...... 635.127.

630.306 ...... 630.305.

None .............. 630.307 (a) and (b).

Appendix A ... Removed.
Prov. 1 .......... Removed.
Prov. 2 ... Removed.
Prov. 3 ... 630.307(c)(1).
Prov. 4 ... 630.307(c)(2).
Prov. 5 through 19 .... | Removed.
Prov. 20 ...cccocevvveviennns 771.109(d).
Appendix B .... Removed.
Appendix C .... Removed.
NONe ...ccvveieiieee 630.307(c)(3), (c)(4),
and (c)(5).

Rulemaking Analyses and Notices

As noted above, the FHWA is also
making three minor technical changes to
23 CFR part 635, which were not
included in the NPRM. Those changes
simply involve the removal of the term
“*Secondary Road Plan”’ from
88635.103, 635.124, and 635.126. The
FHWA has determined that prior notice
and opportunity for comment as to these
changes are unnecessary under 5 U.S.C.
553(b)(3)(B) because these changes are
required to reflect the nonexistence of
the Secondary Road Plan, which was
phased out in the ISTEA, and are
therefore only minor and technical in
nature. The removal of the references to
Secondary Road Plan does not
substantively effect sections 635.103,
635.104, and 635.126, but merely
updates 23 CFR part 635 to reflect
current law.

Executive Order 12866 (Regulatory
Planning and Review) and DOT
Regulatory Policies and Procedures

The FHWA has determined that this
action is not a significant regulatory
action within the meaning of Executive
Order 12866 or significant within the
meaning of Department of
Transportation regulatory policies and
procedures. The proposed amendments
would update the Federal-aid project
agreement regulation to conform to
recent laws, regulations, or guidance
and to clarify existing policies. It is
anticipated that the economic impact of
this rulemaking will be minimal;
therefore, a full regulatory evaluation is
not required.

Regulatory Flexibility Act

In compliance with the Regulatory
Flexibility Act (5 U.S.C. 601-612), the

FHWA has evaluated the effects of this
rule on small entities. Based on the
evaluation, the FHWA certifies that this
action will not have a significant
economic impact on a substantial
number of small entities. The
amendments clarify or simplify
procedures used by State highway
agencies in accordance with existing
laws, regulations, or guidance.

Executive Order 12612 (Federalism
Assessment)

This action has been analyzed in
accordance with the principles and
criteria contained in Executive Order
12612, and it has been determined that
this action does not have sufficient
federalism implications to warrant the
preparation of a federalism assessment.

Executive Order 12372
(Intergovernmental Review)

Catalog of Federal Domestic
Assistance Program Number 20.205,
Highway Planning and Construction.
The regulations implementing Executive
Order 12372 regarding
intergovernmental consultation on
Federal programs and activities apply to
this program.

Paperwork Reduction Act

The information collection
requirements associated with this
rulemaking in § 630.303 have been
approved by the Office of Management
and Budget under control number OMB
2125-0529 and expire June 30, 1997.
The information collection requirements
associated with this rulemaking would
update and modify existing
requirements to reflect statutory changes
to the project agreement process enacted
by the ISTEA, streamline the project
agreement form and provisions, and
allow more versatility in its use.

National Environmental Policy Act

The agency has analyzed this action
for the purpose of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 et seq.) and has determined
that this action would not have any
effect on the quality of the environment.

Regulation Identification Number

A regulation identification number
(RIN) is assigned to each regulatory
action listed in the Unified Agenda of
Federal Regulations. The Regulatory
Information Service Center publishes
the Unified Agenda in April and
October of each year. The RIN contained
in the heading of this document can be
used to cross reference this action with
the Unified Agenda.
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List of Subjects

23 CFR Parts 630

Government contracts, Grant
programs—Transportation, Highways
and roads, Project agreement
procedures, Reporting and
recordkeeping requirements.

23 CFR Parts 635

Buy America, Government contracts—
construction authorization, Grant
programs—transportation, Highways
and roads, Intergovernmental relations,
Interstate maintenance, Materials and
product selection.

23 CFR Parts 771

Environmental impact statements,
Grant programs—transportation,
Highways and roads, Historic
preservation, Public lands, Recreation
areas, Wildlife refuges.

Issued on: February 4, 1997.
Rodney E. Slater,
Federal Highway Administrator.

In consideration of the foregoing, the
FHWA amends Title 23, Code of Federal
Regulations, Parts 630, 635, and 771 as
set forth below.

PART 630—PRECONSTRUCTION
PROCEDURES

1. The authority citation for part 630
is revised to read as follows and all
other authority citations which appear
throughout part 630 are removed:

Authority: 23 U.S.C. 105, 106, 109, 110,
115, 315, 320, and 402(a); 23 CFR 1.32; 49
CFR 1.48(b).

2. The authority citation for part 635
is revised to read as follows:

Authority: 23 U.S.C. 101 (note), 109, 112,
113, 114, 116, 117, 119, 128, and 315; 31
U.S.C. 6506; 42 U.S.C. 3334, 4601 et seq.; 23
CFR 1.32; 49 CFR 1.48(b); sec. 1041(a), Pub.
L. 102-240, 105 Stat. 1914.

§630.305 [Redesignated as §635.127]
3. Section 630.305, Agreement
provisions regarding overruns in
contract time, is redesignated as
§635.127.
4. Part 630, subpart C is revised to
read as follows:

Subpart C—Project Agreements

Sec.

630.301
630.303
630.305
630.307

Purpose.

Preparation of agreement.
Modification of original agreement.
Agreement provisions.

Subpart C—Project Agreements

§630.301 Purpose.

The purpose of this subpart is to
prescribe the procedures for the
execution of the project agreement

required by 23 U.S.C. 110(a) for Federal-
aid projects, except for forest highway
projects pursuant to 23 U.S.C. 204, and
for non-highway public mass transit
projects administered by the Federal
Transit Administration.

§630.303 Preparation of agreement.

(a) The State highway agency (SHA)
shall prepare a project agreement for
each Federal-aid highway and FHWA
planning and research project eligible
for Federal-aid funding.

(b) The SHA may develop the project
agreement in a format acceptable to both
the SHA and the FHWA provided the
following are included:

(1) A description of the project
location including State and project
termini;

(2) The Federal-aid project number;

(3) The phases of work covered by the
agreement along with the effective date
of authorization for each phase;

(4) The total project cost and amount
of Federal funds under agreement;

(5) A statement that the State accepts
and will comply with the agreement
provisions set forth in 23 CFR 630.307;

(6) A statement that the State
stipulates that its signature on the
project agreement constitutes the
making of the certifications set forth in
23 CFR 630.307; and

(7) Signatures of officials from both
the State and the FHWA and date
executed.

(c) The project agreement may be
combined with the project authorization
required under 23 CFR part 630, subpart
A.

(d) The SHA may use an electronic
version of the agreement as provided by
the FHWA.

(Approved by the Office of Management and
Budget under control number 2125-0529)

§630.305 Modification of original
agreement.

(a) When changes are needed to the
original project agreement, a
modification of agreement shall be
prepared.

(b) The SHA may develop the
modification of project agreement in a
format acceptable to both the SHA and
the FHWA provided the following are
included:

(1) The Federal-aid project number
and State;

(2) A sequential number identifying
the modification;

(3) A reference to the date of the
original project agreement to be
modified,;

(4) The original total project cost and
the original amount of Federal funds
under agreement;

(5) The revised total project cost and
the revised amount of Federal funds
under agreement;

(6) The reason for the modifications;
and,

(7) Signatures of officials from both
the State and the FHWA and date
executed.

(c) The SHA may use an electronic
version of the modification of project
agreement as provided by the FHWA.

§630.307 Agreement provisions.

(a) The State, through its highway
agency, accepts and agrees to comply
with the applicable terms and
conditions set forth in title 23, United
States Code, Highways, the regulations
issued pursuant thereto, the policies
and procedures promulgated by the
FHWA relative to the designated project
in which the FHWA authorized certain
work to proceed, and all other
applicable Federal laws and regulations.

(b) Federal funds obligated for the
project must not exceed the amount
agreed to on the project agreement, the
balance of the estimated total cost being
an obligation of the State. Such
obligation of Federal funds extends only
to project costs incurred by the State
after the FHWA authorization to
proceed with the project involving such
costs.

(c) The State must stipulate that as a
condition to payment of the Federal
funds obligated, it accepts and will
comply with the following applicable
provisions:

(1) Project for acquisition of rights-of-
way. In the event that actual
construction of a road on this right-of-
way is not undertaken by the close of
the twentieth fiscal year following the
fiscal year in which the project is
authorized, the SHA will repay to the
FHWA the sum or sums of Federal
funds paid to the highway agency under
the terms of the agreement.

(2) Preliminary engineering project. In
the event that right-of-way acquisition
for, or actual construction of, the road
for which this preliminary engineering
is undertaken is not started by the close
of the tenth fiscal year following the
fiscal year in which the project is
authorized, the SHA will repay to the
FHWA the sum or sums of Federal
funds paid to the highway agency under
the terms of the agreement.

(3) Drug-free workplace certification.
By signing the project agreement, the
SHA agrees to provide a drug-free
workplace as required by 49 CFR part
29, subpart F. In signing the project
agreement, the State is providing the
certification required in appendix C to
49 CFR part 29, unless the State
provides an annual certification.



Federal Register / Vol. 62, No. 31 / Friday, February 14, 1997 / Rules and Regulations

6873

(4) Suspension and debarment
certification. By signing the project
agreement, the SHA agrees to fulfill the
responsibility imposed by 49 CFR
29.510 regarding debarment,
suspension, and other responsibility
matters. In signing the project
agreement, the State is providing the
certification for its principals required
in appendix A to 49 CFR part 29.

(5) Lobbying certification. By signing
the project agreement, the SHA agrees to
abide by the lobbying restrictions set
forth in 49 CFR part 20. In signing the
project agreement, the State is providing
the certification required in appendix A
to 49 CFR part 20.

PART 635—CONSTRUCTION AND
MAINTENANCE [AMENDED]

5. Subpart A of part 635 is amended
by revising §635.102 to read as follows:

§635.102 Definitions.

As used in this subpart:

Administrator means the Federal
Highway Administrator.

Calendar day means each day shown
on the calendar but, if another
definition is set forth in the State
contract specifications, that definition
will apply.

Certification acceptance means the
alternative procedure which may be
used for administering certain highway
projects involving Federal funds
pursuant to 23 U.S.C. 117.

Contract time means the number of
workdays or calendar days specified in
a contract for completion of the contract
work. The term includes authorized
time extensions.

Division Administrator means the
chief FHWA official assigned to conduct
business in a particular State. A State is
as defined in 23 U.S.C. 101.

Force account means a basis of
payment for the direct performance of
highway construction work with
payment based on the actual cost of
labor, equipment, and materials
furnished and consideration for
overhead and profit.

Formal approval means approval in
writing or the electronic transmission of
such approval.

Incentive/disincentive for early
completion as used in this subpart,
describes a contract provision which
compensates the contractor a certain
amount of money for each day
identified critical work is completed
ahead of schedule and assesses a
deduction for each day the contractor
overruns the incentive/disincentive
time. Its use is primarily intended for
those critical projects where traffic
inconvenience and delays are to be held

to a minimum. The amounts are based
upon estimates of such items as traffic
safety, traffic maintenance, and road
user delay costs.

Liquidated damages means the daily
amount set forth in the contract to be
deducted from the contract price to
cover additional costs incurred by a
State highway agency because of the
contractor’s failure to complete the
contract work within the number of
calendar days or workdays specified.
The term may also mean the total of all
daily amounts deducted under the terms
of a particular contract.

Local public agency means any city,
county, township, municipality, or
other political subdivision that may be
empowered to cooperate with the State
highway agency in highway matters.

Major change or major extra work
means a change which will significantly
affect the cost of the project to the
Federal Government or alter the termini,
character or scope of the work.

Materially unbalanced bid means a
bid which generates a reasonable doubt
that award to the bidder submitting a
mathematically unbalanced bid will
result in the lowest ultimate cost to the
Federal Government.

Mathematically unbalanced bid
means a bid containing lump sum or
unit bid items which do not reflect
reasonable actual costs plus a
reasonable proportionate share of the
bidder’s anticipated profit, overhead
costs, and other indirect costs.

Public agency means any organization
with administrative or functional
responsibilities which are directly or
indirectly affiliated with a governmental
body of any nation, State, or local
jurisdiction.

Publicly owned equipment means
equipment previously purchased or
otherwise acquired by the public agency
involved primarily for use in its own
operations.

Specialty items means work items
identified in the contract which are not
normally associated with highway
construction and require highly
specialized knowledge, abilities or
equipment not ordinarily available in
the type of contracting organizations
qualified and expected to bid on the
contract; in general, these items are to
be limited to minor components of the
overall contract.

State highway agency (SHA) means
that department, commission, board, or
official of any State charged by its laws
with the responsibility for highway
construction. The term “*State” should
be considered equivalent to ‘““State
highway agency” if the context so
implies.

Workday means a calendar day during
which construction operations could
proceed for a major part of a shift,
normally excluding Saturdays, Sundays,
and State-recognized legal holidays.

§635.103 [Amended]

6. Section 635.103 is amended by
removing the words “‘or secondary road
plan”.

7.1n §635.124, paragraph (b) is
amended by revising the last sentence to
read as follows:

§635.124 Participation in contract claim
awards and settlements.
* * * * *

(b) * * *. Claims arising on projects
handled on Certification Acceptance
projects or on exempt non-NHS projects
should be processed in accordance with
the State’s approved Certification
Acceptance Plan or Stewardship Plan,

as appropriate.
* * * * *

8. In §635.126, the introductory text
of paragraph (b) is revised to read as
follows:

§635.126 Record of materials, supplies,
and labor.
* * * * *

(b) On all Federal-aid construction
contracts of $1 million or more for
projects on the National Highway
System, the SHA shall require the

contractor:
* * * * *

PART 771—ENVIRONMENTAL IMPACT
AND RELATED PROCEDURES

9. The authority citation for part 771
is revised to read as follows and all
other authority citations which appear
throughout part 771 are removed:

Authority: 42 U.S.C. 4321 et seq.; 23 U.S.C.
109, 110, 128, 138 and 315; 49 U.S.C. 303(c),
5301(e), 5323, and 5324; 40 CFR part 1500 et
seq.; 49 CFR 1.48(b) and 1.51.

10. Section 771.109 is amended by
adding paragraph (d) to read as follows:

§771.109 Applicability and
responsibilities.
* * * * *

(d) When entering into Federal-aid
project agreements pursuant to 23
U.S.C. 110, it shall be the responsibility
of the State highway agency to ensure
that the project is constructed in
accordance with and incorporates all
committed environmental impact
mitigation measures listed in approved
environmental documents unless the
State requests and receives written
Federal Highway Administration
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approval to modify or delete such
mitigation features.

[FR Doc. 97-3746 Filed 2—13-97; 8:45 am]
BILLING CODE 4910-22-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[TD 8692]

RIN 1545-AR76

Reissuance of Mortgage Credit
Certificates; Correction

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Correction to the final and
temporary regulations.

SUMMARY: This document contains a
correction to the final and temporary
regulations (TD 8692) which were
published in the Federal Register on
Tuesday, December 17, 1996 (61 FR
66212). The final and temporary
regulations relates to the reissuance of
mortgage credit certificates.

EFFECTIVE DATE: December 17, 1996.

FOR FURTHER INFORMATION CONTACT:
Michael Wachtel, (202) 622—-3980 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The final and temporary regulations
that is subject to this correction is under
section 25 of the Internal Revenue Code.

Need for Correction

As published, the final and temporary
regulations (TD 8692) contains an error
which may prove to be misleading and
is in need of clarification.

Correction of Publication

Accordingly, the publication of the
final and temporary regulations (TD
8692) which is the subject of FR Doc.
96-31772 is corrected as follows:

On page 66212, column 3, in the
heading, the RIN “RIN 1545-AR57" is
corrected to read “RIN 1545-AR76".
Cynthia E. Grigshy,

Chief, Regulations Unit Assistant Chief
Counsel (Corporate).

[FR Doc. 97-3653 Filed 2—13-97; 8:45 am]
BILLING CODE 4830-01-U

26 CFR Parts 1 and 602
[TD 8690]

RIN 1545-AS95

Deductibility, Substantiation, and
Disclosure of Certain Charitable
Contributions; Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correction to final regulations.

SUMMARY: This document contains
corrections to final regulations[TD 8690]
which were published in the Federal
Register for Monday, December 16, 1996
(61 FR 65946). The final regulations
provide guidance regarding the
allowance of certain charitable
contribution deductions, the
substantiation requirements for
charitable contributions of $250 or
more, and the disclosure requirements
for quid pro quo contributing in excess
of $75.

EFFECTIVE DATE: December 16, 1996.

FOR FURTHER INFORMATION CONTACT:
Jefferson K. Fox of the Office of
Assistant Chief Counsel (Income Tax
and Accounting) (202) 622—4930 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The final regulations that are the
subject of these corrections are under
section 170 of the Internal Revenue
Code.

Need for Correction

As published final regulations [TD
8690] contain errors that are misleading
and in need of clarification.

Correction of Publication

Accordingly, the publication of final
regulations [TD 8690] which are the
subject of FR Doc. 96-31719 is corrected
as follows:

1. On page 65946, column three, in
the heading the RIN “1545-AS94” is
corrected to read ‘“1545-AS95”.

2. On page 65946, column three, in
the preamble following the paragraph
heading “‘Paperwork Reduction Act”,
third paragraph, line 5, the language
‘““average of six minutes.” is corrected to
read “‘average of six minutes. The
estimated annual burden per respondent
is two and a half hours.”.

3. On page 65946, column three, in
the preamble following the paragraph
heading *‘Paperwork Reduction Act”,
fourth paragraph, line 5, the language
“Reports Clearance Officer, PC:FP,” is

corrected to read ‘““Reports Clearance
Officer, T:FP,”.
Cynthia E. Grigshy,

Chief, Regulations Unit Assistant Chief
Counsel (Corporate).

[FR Doc. 97-3654 Filed 2—13-97; 8:45 am]
BILLING CODE 4830-01-U

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4044

Allocation of Assets in Single-
Employer Plans; Interest Assumptions
for Valuing Benefits

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation’s regulation on Allocation
of Assets in Single-Employer Plans
prescribes interest assumptions for
valuing benefits under terminating
single-employer plans. This final rule
amends the regulation to adopt interest
assumptions for plans with valuation
dates in March 1997.

EFFECTIVE DATE: March 1, 1997.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC
20005, 202—-326—-4024 (202-326-4179
for TTY and TDD).

SUPPLEMENTARY INFORMATION: The
PBGC'’s regulation on Allocation of
Assets in Single-Employer Plans (29
CFR part 4044) prescribes actuarial
assumptions for valuing plan benefits of
terminating single-employer plans
covered by title IV of the Employee
Retirement Income Security Act of 1974.

Among the actuarial assumptions
prescribed in part 4044 are interest
assumptions. These interest
assumptions are intended to reflect
current conditions in the financial and
annuity markets.

Two sets of interest assumptions are
prescribed, one set for the valuation of
benefits to be paid as annuities and one
set for the valuation of benefits to be
paid as lump sums. This amendment
adds to appendix B to part 4044 the
annuity and lump sum interest
assumptions for valuing benefits in
plans with valuation dates during
March 1997.

For annuity benefits, the interest
assumptions will be 6.20 percent for the
first 25 years following the valuation
date and 5.00 percent thereafter. For
benefits to be paid as lump sums, the
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interest assumptions to be used by the
PBGC will be 5.00 percent for the period
during which a benefit is in pay status,
4.25 percent during the seven-year
period directly preceding the benefit’s
placement in pay status, and 4.00
percent during any other years
preceding the benefit’s placement in pay
status. The above annuity interest
assumptions represent an increase (from
those in effect for February 1997) of 0.30
percent for the first 25 years following
the valuation date and are otherwise
unchanged. The lump sum interest
assumptions represent an increase (from
those in effect for February 1997) of 0.25
percent for the period during which a
benefit is in pay status and for the seven
years directly preceding that period;
they are otherwise unchanged.

The PBGC has determined that notice
and public comment on this amendment
are impracticable and contrary to the

public interest. This finding is based on
the need to determine and issue new
interest assumptions promptly so that
the assumptions can reflect, as
accurately as possible, current market
conditions.

Because of the need to provide
immediate guidance for the valuation of
benefits in plans with valuation dates
during March 1997, the PBGC finds that
good cause exists for making the
assumptions set forth in this
amendment effective less than 30 days
after publication.

The PBGC has determined that this
action is not a “‘significant regulatory
action” under the criteria set forth in
Executive Order 12866.

Because no general notice of proposed
rulemaking is required for this
amendment, the Regulatory Flexibility
Act of 1980 does not apply. See 5 U.S.C.
601(2).

TABLE |.—ANNUITY VALUATIONS

List of Subjects in 29 CFR Part 4044

Pension insurance, Pensions.

In consideration of the foregoing, 29
CFR part 4044 is amended as follows:

PART 4044—[AMENDED]

1. The authority citation for part 4044
continues to read as follows:

Authority: 29 U.S.C. 1301(a), 1302(b)(3),
1341, 1344, 1362.

2. In appendix B, a new entry is
added to Table I, and Rate Set 41 is
added to Table Il, as set forth below.
The introductory text of each table is
republished for the convenience of the
reader and remains unchanged.

Appendix B to Part 4044—Interest
Rates Used to Value Annuities and
Lump Sums

[This table sets forth, for each indicated calendar month, the interest rates (denoted by i1, iz, * * *, and referred to generally as i) assumed to be
in effect between specified anniversaries of a valuation date that occurs within that calendar month; those anniversaries are specified in the
columns adjacent to the rates. The last listed rate is assumed to be in effect after the last listed anniversary date.]

For valuation dates occurring in the month—

The values of i; are:

it fort = it

fort= it fort=

* *

March 1997

1-25

.0500

* *

>25 N/A N/A

TABLE |l.—LUMP SUM VALUATIONS

[In using this table: (1) For benefits for which the participant or beneficiary is entitled to be in pay status on the valuation date, the immediate an-
nuity rate shall apply; (2) For benefits for which the deferral period is y years (where y is an integer and 0 < y < n,), interest rate i, shall
apply from the valuation date for a period of y years, and thereafter the immediate annuity rate shall apply; (3) For benefits for which the de-
ferral period is y years (where y is an integer and n1 <y < n; + ny), interest rate i» shall apply from the valuation date for a period of y—n;
years, interest rate iy shall apply for the following n; years, and thereafter the immediate annuity rate shall apply; (4) For benefits for which
the deferral period is y years (where y is an integer and y > ny + ny), interest rate iz shall apply from the valuation date for a period of y—
ni—ny years, interest rate i shall apply for the following n, years, interest rate iy shall apply for the following n; years, and thereafter the im-

mediate annuity rate shall apply]

For plans with a valuation

Deferred annuities (percent)

Immediate
Rate set date annuity rate ] ] ]
on or after Before (percent) 1 I2 I3 N1 nz
* * * * * * *
41 03-1-97 04-1-97 5.00 4.25 4.00 4.00 7 8

Issued in Washington, D.C., on this 6th day
of February 1997.

Martin Slate,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 97-3681 Filed 2-13-97; 8:45 am]

BILLING CODE 7708-01-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Part 117

[CGD09-94-029]

RIN 2115-AE47

Drawbridge Operation Regulations;
Sturgeon Bay, WI
AGENCY: Coast Guard, DOT.

ACTION: Interim rule with request for
comments.

SUMMARY: The Coast Guard is revising
the operating regulations for Michigan

Street highway bridge, mile 4.3 over
Sturgeon Bay Ship Canal in Sturgeon
Bay, WI, to reduce the number of
required openings for recreational
vessels. Commercial vessel traffic will
not be affected by this action. The
Wisconsin Department of
Transportation has requested this
change to minimize stress on the
operating machinery at the bridge until
a replacement bridge is constructed.
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DATES: This interim rule is effective on
March 17, 1997. Comments must be
received on or before April 15, 1997.

ADDRESSES: Documents concerning this
regulation are available for inspection
and copying and comments may be sent
to Commander (obr), 1240 E. Ninth
Street, Room 2019B, Cleveland, OH
44199-2060 between 6:30 a.m. and 3
p-m., Monday through Friday, except
holidays. The telephone number is (216)
522-3993.

FOR FURTHER INFORMATION CONTACT:

Mr. Scot Striffler, Project Manager,
Bridge Branch at (216) 522-3993.

SUPPLEMENTARY INFORMATION:
Request for Comments

The Coast Guard encourages
interested persons to participate in this
rulemaking by submitting written data,
views, or arguments. Persons submitting
comments should include their name,
address, identify this rulemaking
(CGD09-94-029) and the specific
section of this rule to which each
comment applies, and give the reason
for each comment. Please submit two
copies of all comments and attachments
in an unbound format, no larger than
8%2 by 11 inches, suitable for copying
and electronic filing. Persons wanting
acknowledgement of receipt of
comments should enclose a stamped
self-addressed post card or envelope.
Persons may submit comments by
writing to Commander (obr), Ninth
Coast Guard District, listed under
ADDRESSES.

The Coast Guard plans no public
hearing. Persons may request a public
hearing by writing to Mr. Scot Striffler
at the address under ADDRESSES. The
request should include reasons why a
hearing would be beneficial. If it
determines that the opportunity for oral
presentations will aid this rulemaking,
the Coast Guard will hold a public
hearing at a time and place announced
by a later notice in the Federal Register.

Regulatory Information

This rule is being published as an
interim rule and is being made effective
March 17, 1997. Under the provisions of
5 U.S.C. 553(b), this rule is being
promulgated without issuing a Notice of
Proposed Rulemaking. An interim final
rule, effective September 8, 1994, was
issued to reduce the required openings
of the bridge for certain vessels because
of stress fractures found in the operating
machinery. The owners have requested
further restrictions on opening
requirements to extend the life of the
bridge.

Background and Purpose

The Wisconsin Department of
Transportation (WDOT) has requested
the Coast Guard revise the operating
requirements for the Michigan Street
bridge, mile 4.3 over Sturgeon Bay Ship
Canal, for recreational vessels. This
action was requested to limit the
number of openings to reduce stress on
the machinery gear that raises and
lowers the bridge. Construction of a
replacement bascule bridge is scheduled
to commence in the year 2002. The
limited bridge openings are necessary to
help extend the life of the existing span
and avoid potential serious
interruptions to commercial and
recreational vessel traffic until a
replacement bridge is built. In June of
1994, WDOT requested a limitation on
the hours that the bridge be required to
open on signal for recreational traffic.
The Coast Guard issued an interim final
rule that was published on September 8,
1994 in the Federal Register. This
action helped reduce openings without
adversely impacting recreational traffic.
No comments were received from the
public concerning this rule. On July 11,
1996, WDOT requested that the bridge
be opened only on the hour, 24 hours
a day, 7 days a week, for recreational
vessels between March 15 and
December 31. WDOT has stated that,
according to bridge logs, approximately
100 openings could have been
eliminated in 1995 if the bridge
operated on the schedule requested.

The Coast Guard authorized WDOT a
temporary deviation to the current
regulations during the summer of 1996
for a trial period to test the effectiveness
of this change. The Coast Guard did not
receive any comments and WDOT
reported no adverse comments or
feedback from recreational craft in the
area during the trial period.

The bridge shall continue to open on
signal for the passage of public vessels
of the United States, state or local
vessels used for public safety,
commercial vessels, vessels in distress,
and vessels seeking shelter from severe
weather.

Discussion of Interim Rule

Currently, from March 15 to
December 31, the bridge is required to
open on the hour for recreational vessels
between 8 a.m. and 6 p.m. Between 6
p.m. and 10 p.m., the draw need open
for recreational vessels only on the hour
and half-hour. The bridge opens on
signal from 10 p.m. to 8 a.m. This rule
will require the bridge to open for
recreational vessels only on the hour, 24
hours a day, between March 15 and
December 31. There is no change to the

requirement for vessels to provide a 12-
hour advance notice for requests to open
the draw between January 1 and March
14.

Regulatory Evaluation

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866 and does not
require an assessment of potential costs
and benefits under section 6(a)(3) of that
order. It has not been reviewed by the
Office of Management and Budget under
that order. It is not significant under the
regulatory policies and procedures of
the Department of Transportation (DOT)
(44 FR 11040; February 26, 1979). The
Coast Guard expects the economic
impact of this rule to be so minimal that
a full Regulatory Evaluation under
paragraph 10e of the regulatory policies
and procedures of DOT is unnecessary.
Commercial vessel traffic will not be
impacted by this action. Furthermore,
the failure to modify the operating
schedule of the bridge could potentially
result in a long-term breakdown that
would close the waterway and seriously
impact the economy of the area.

Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.), the Coast Guard
must consider the economic impact on
small entities of a rule for which a
general notice of proposed rulemaking
is required. “Small entities’” may
include (1) small businesses and not-for-
profit organizations that are
independently owned and operated and
are not dominant in their fields and (2)
governmental jurisdictions with
populations of less than 50,000.

This rule, while limiting openings to
every hour for recreational vessels, will
not interfere with commercial use of the
waterway. Therefore, no adverse
economic impact is anticipated on a
substantial number of small entities.

If, however, you think that your
business or organization qualifies as a
small entity and this rule will have a
significant impact on your business or
organization, please submit a comment
(see ADDRESSES) explaining why you
think it qualifies and in what way and
to what degree this rule will
economically affect it.

Collection of Information

This rule contains no collection-of-
information requirements under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

Federalism

The Coast Guard has analyzed this
rule under the principles and criteria
contained in Executive Order 12612 and
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has determined that this rule does not
have sufficient federalism implications
to warrant the preparation of a
Federalism Assessment.

Environment

The Coast Guard considered the
environmental impact of this rule and
concluded that, under paragraph 2.B.2
of Commandant Instruction M16475.1B,
(as revised by 59 FR 38654, July 29,
1994), this rule is categorically excluded
from further environmental
documentation. This action is not
expected to result in any significant
cumulative impacts on the human
environment or create substantial
controversy or substantial change to
existing environmental conditions. A
“‘Categorical Exclusion Determination™
is available in the docket for inspection
or copying where indicated under
ADDRESSES.

List of Subjects in 33 CFR Part 117
Bridges.

For reasons set out in the preamble,
33 CFR part 117 is amended as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

1. The authority citation for Part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 49 CFR 1.46; 33
CFR 1.05(g); section 117.255 also issued
under the authority of Pub. L. 102-587, 106
Stat. 5039.

2. Section §117.1101 (a)(1) is revised
to read as follows:

§117.1101 Sturgeon Bay.
* * * * *

(a) From March 15 through December
31—

(1) The draw need open on signal for
recreational vessels only on the hour, 24
hours a day. However, if more than 20
vessels have accumulated at the bridge,
the draw shall open as soon as possible.

* * * * *
Dated: February 10, 1997.
G.F. Woolever,

Rear Admiral, U.S. Coast Guard, Commander,
Ninth Coast Guard District.

[FR Doc. 97-3756 Filed 2—13-97; 8:45 am]
BILLING CODE 4910-14-M

DEPARTMENT OF DEFENSE

Department of the Army, Corps of
Engineers

33 CFR Part 330, Appendix A

Nationwide Permits and Conditions

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: Final rule.

SUMMARY: The Corps is removing
Appendix A to 33 CFR Part 330.
Appendix A contains a listing of the
nationwide permits and conditions
issued on November 21, 1991, which
expired on January 21, 1997. On
December 13, 1996, the Corps published
a Notice in the Federal Register (61 FR
65874—-65922) of the issuance,
reissuance and modification of the
nationwide permits and conditions,
effective February 11, 1997. The
removal of Appendix A is merely a
“housekeeping’ measure which
removes obsolete materials from the
Federal Register and does not affect the
nationwide permits issued, reissued or
modified or the conditions in the Notice
issued on December 13, 1996.
EFFECTIVE DATE: January 22, 1997.
ADDRESSES: HQUSACE, CECW-OR,
Washington, D.C. 20314-1000.

FOR FURTHER INFORMATION CONTACT:

Mr. Sam Collinson, Regulatory Branch,
CECW-OR at (202) 761-0199, or Mr.
Tim Zimmerman, CECW-OR at (202)
761-0571.

SUPPLEMENTARY INFORMATION: On
November 22, 1991, the Corps
published a final rule in the Federal
Register amending the nationwide
permit program regulations in 33 CFR
Part 330. In that final rule, we stated
that upon expiration of the existing
nationwide permits, we would issue the
permits separately from the regulations
governing their use and rescind
Appendix A of 33 CFR Part 330
Appendix A. Consequently, the
nationwide permits will no longer
appear in the Code of Federal
Regulations (CFR), but will be published
in the Notice section of the Federal
Register and announced, with regional
conditions, in public notices issued by
Corps district offices and included on
the Internet. the nationwide permits
have now been published in the Federal
Register on December 13, 1996, using
the procedures adopted on November
22,1991, for issuance, reissuance,
modification, and revocation of
nationwide permits. The previous
nationwide permits published at 33 CFR
Part 330, Appendix A, expired on
January 21, 1997, and are no longer in
effect. Therefore, we are removing
Appendix A from the CFR. This action
does not affect any projects that
qualified for the grandfather provisions
under 33 CFR 330.6(b).

Procedural Requirements

A. Review Under Executive Order 12866

The Corps had determined that this
document does not contain major rule

requiring a Regulatory impact analysis
because it will not result in an annual
effect on the economy of $100 million
or more and it will not result in a major
increase in costs or services.

B. Review Under the Regulatory
Flexibility Act

These rules have been reviewed under
the Regulatory Flexibility Act (Pub. L.
96-354), which requires that
preparation of a regulatory flexibility
analysis for any regulation that will
have a significant economic impact on
a substantial number of small entities
(i.e., small businesses and small
Governments). The Corps expects that
the economic impact of the removal of
the expired nationwide permits
published on November 22, 1991, from
the CFR would have no impact on the
public, and accordingly, certifies that
this proposal will have no significant
economic impact on small entities.

C. Review Under the National
Environmental Policy Act

We have concluded, based on the
minor nature of this editorial change
that this removal of the expired
nationwide permits from the CFR at the
time of their expiration date will not
have significant impact to the human
environment, and preparation of an
environmental impact statement is not
required.

D. Unfunded Mandates Act

This rule does not impose an
enforceable duty among the private
sector and, therefore, is not a Federal
private sector mandate and is not
subject to the requirements of Section
202 or 205 of the Unfunded Mandates
Act. We have also found under Section
203 of the Unfunded Mandates Act, that
small Governments will not be
significantly and uniquely affected by
this action.

E. Submission to Congress and the
General Accounting Office

Pursuant to Section 801(a)(1)(A) of the
Administrative Procedure Act as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, the Army has submitted a report
containing this rule to the U.S. Senate,
House of Representatives, and the
Comptroller General of the General
Accounting Office, prior to the effective
date of this rule in the Federal Register.
This rule is not a major rule within the
meaning of Section 804(2) of the
Administrative Procedure Act, as
amended.
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List of Subjects in 33 CFR Part 330

Administrative practice and
procedure, Intergovernmental relations,
Navigation (water), Water pollution
control, and Waterways.

For the reasons set out in the
preamble, we are hereby amending 33
CFR Part 330, as follows:

PART 330—NATIONWIDE PERMIT
PROGRAM

1. The authority citation for Part 330
continues to read as follows:

Authority: 33 U.S.C. 401 et seq.; 33 U.S.C.
1344; and 33 U.S.C. 1413.
Appendix A to Part 330—[Removed]

2. Part 330 is amended by removing
Appendix A.

Dated: February 4, 1997.
Russell L. Fuhrman,
Major General, USA, Director of Civil Works.
[FR Doc. 97-3710 Filed 2-13-97; 8:45 am]
BILLING CODE 3710-92-M

2. On page 68159, in the second
column, in §301-7.2(a)(2), remove
“times and/or”’ from the heading.

3. On page 68159, in the third
column, in §301-7.2, remove paragraph

@)(3).

PART 301-8—REIMBURSEMENT OF
ACTUAL SUBSISTENCE EXPENSES

4. On page 68160, in the third
column, in instruction 11, the authority
citation for part 301-8 should read *5
U.S.C. 5707".

PART 301-11—CLAIMS FOR
REIMBURSEMENT

5. On page 68161, in the first column,
in instruction 13, the authority citation
for part 301-11, should read “5 U.S.C.
5707".

Sharon S. Green,

Director, Travel and Transportation
Management Policy Division.

[FR Doc. 97-3635 Filed 2-13-97; 8:45 am]
BILLING CODE 6820-34-M

GENERAL SERVICES
ADMINISTRATION

41 CFR Parts 301-7, 301-8, and
301-11

[FTR Amendment 54]
RIN 3090-AF98

Federal Travel Regulation;
Computation of Per Diem Allowance
for a Partial Day of Travel; Use of
Locality-Based Per Diem Rate for
Househunting Trips; Correction

AGENCY: Office of Governmentwide
Policy, GSA.

ACTION: Correction.

SUMMARY: This document contains
corrections to rule document 96-32712
published in the issue of Friday,
December 27, 1996 (61 FR 68158).
EFFECTIVE DATE: December 27, 1996.
FOR FURTHER INFORMATION CONTACT:
Sharon Green, (202) 501-0299.
SUPPLEMENTARY INFORMATION: Beginning
on page 68159, make the following
corrections:

PART 301-7—PER DIEM
ALLOWANCES

1. On page 68159, in the second
column, instruction 4 is corrected to
read as follows:

“4. Section 301-7.2 is amended by
revising paragraph (a)(2), by removing
paragraph (a)(3), and by redesignating
paragraph (a)(4) as (a)(3) to read as
follows:”

FEDERAL EMERGENCY
MANAGEMENT AGENCY

44 CFR Part 65
[Docket No. FEMA-7201]

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Interim rule.

SUMMARY: This interim rule lists
communities where modification of the
base (1% annual chance) flood
elevations is appropriate because of new
scientific or technical data. New flood
insurance premium rates will be
calculated from the modified base flood
elevations for new buildings and their
contents.

DATES: These modified base flood
elevations are currently in effect on the
dates listed in the table and revise the
Flood Insurance Rate Map(s) (FIRMSs) in
effect prior to this determination for
each listed community.

From the date of the second
publication of these changes in a
newspaper of local circulation, any
person has ninety (90) days in which to
request through the community that the
Executive Associate Director reconsider
the changes. The modified elevations
may be changed during the 90-day
period.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of

the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard ldentification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646-2796.

SUPPLEMENTARY INFORMATION: The
modified base flood elevations are not
listed for each community in this
interim rule. However, the address of
the Chief Executive Officer of the
community where the modified base
flood elevation determinations are
available for inspection is provided.

Any request for reconsideration must
be based upon knowledge of changed
conditions, or upon new scientific or
technical data.

The modifications are made pursuant
to section 201 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program.

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Executive Associate Director,
Mitigation Directorate, certifies that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
modified base flood elevations are
required by the Flood Disaster
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Protection Act of 1973, 42 U.S.C. 4105,
and are required to maintain community
eligibility in the National Flood
Insurance Program. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This interim rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under

Executive Order 12612, Federalism,

dated October 26, 1987.

Executive Order 12778, Civil Justice

Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive

Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping

requirements.

PART 65—[AMENDED)]

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;

3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as

follows:

Accordingly, 44 CFR part 65 is
amended to read as follows:

Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,

Dates and name of news-

State and county Location paper where notice was Ch|e£feé<§rcrlunqﬁﬁig/ﬁ|cer Eﬁecm’%cd;}gnd modi- C?]?nTgenr'ty
published
Florida: Pinellas .......... Unincorporated Areas November 15, 1996, No- Mr. Fred E. Marquis, November 6, 1996 ...... 125139 D
vember 22, 1996, St. Pinellas County Ad-
Petersburg Times. ministrator, 315 Court
Street, Clearwater,
Florida 34616.
Florida: Pinellas .......... Town of Belleair .......... November 25, 1996, De- The Honorable Stephen | November 18, 1996 .... 125088 B
cember 2, 1996, St. Pe- G. Watts, Mayor of
tersburg Times. the Town of Belleair,
901 Ponce De Leon
Boulevard, Belleair,
Florida 34616—1096.
lllinois: Cook and Lake | Village of Buffalo October 24, 1996, October | Mr. Sidney Mathias, Vil- | October 16, 1996 ........ 170068 D
Grove. 31, 1996, Daily Herald. lage President, 50
Raupp Boulevard,
Municipal Building,
Buffalo Grove, lllinois
60089.
lllinois: Tazewell .......... Village of Morton ......... December 11, 1996, De- Dr. Robert D. December 4, 1996 ...... 170652 D
cember 18, 1996, Taze- Hertenstein, Presi-
well News. dent of the Village of
Morton, P.O. Box 28,
120 North Main
Street, Morton, lllinois
61550.
Indiana: Allen .............. Unincorporated Areas November 26, 1996, De- Mr. Ed Rousseau, Allen | November 21, 1996 .... 180302 D
cember 3, 1996, The County Commis-
Journal Gazette. sioner, 1 East Main
Street, Fort Wayne,
Indiana 46802.
Maryland: Frederick .... | Unincorporated Areas | September 30, 1996, Oc- | Mr. Mark Hoke, Presi- January 5, 1997 .......... 240027 A
tober 7, 1996, Frederick dent of the Frederick
Post. County Board of
Commissioners, 12
East Church Street,
Frederick, Maryland
21701.
Minnesota: Anoka ....... City of Centerville ........ October 8, 1996, October | The Honorable Thomas | January 13, 1997 ........ 270008
15, 1996, Quad Com- Wilharber, Mayor of
munity Press. the City of
Centerville, 1880
Main Street,
Centerville, Min-
nesota 55038.
Mississippi: DeSoto City of Olive Branch .... | October 16, 1996, October | The Honorable D. M. October 8, 1996 .......... 280286 D

County.

23, 1996, DeSoto Coun-
ty Tribune.

Nichols, Mayor of the
City of Olive Branch,
9189 East Pigeon
Roost Avenue, Olive
Branch, Mississippi
38654.
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Dates and name of news- : . ) . : :
State and county Location paper where notice was Ch'egfeégﬁ]u;m%i%mcer Eﬁectlv% Cd;%gnof modi- C?]an?genrlty
published
North Carolina: City of Rocky Mount ... | December 16, 1996, De- Mr. Stephen W. Raper, | December 9, 1996 ...... 370092 C
Edgecombe and cember 23, 1996, Rocky Rocky Mount City
Nash. Mount Evening and Manager, P.O. Box
Sunday Telegram. 1180, Rocky Mount,
North Carolina
27802-1180.
North Carolina: Wake Unincorporated Areas December 11, 1996, De- Mr. Richard Y. Stevens, | December 4, 1996 ...... 370368 E
County. cember 18, 1996, The Wake County Man-
News and Observer. ager, 336 Fayetteville
Street, P.O. Box 550,
Raleigh, North Caro-
lina 27602.
North Carolina: Wilkes | North Wilkesboro ....... November 25, 1996, De- Mr. James H. Bentley, November 20, 1996 .... 370257 B
cember 2, 1996, Journal Town Manager, P.O.
Patriot. Box 218, North
Wilkesboro, North
Carolina 28659.
Ohio: Franklin .............. City of Dublin ............. November 14, 1996, No- Mr. Tim Hansley, City of | November 7, 1996 ...... 390673 G
vember 21, 1996, Co- Dublin Manager,
lumbus Dispatch. 6665 Kaufman Road,
Dublin, Ohio 43017.
South Carolina: Green- | Unincorporated Areas December 9, 1996, De- Mr. Gerald Seals, December 2, 1996 ...... 450089 B
ville County. cember 16, 1996, The Greenville County Ad-
Greenville News. ministrator, 301 Uni-
versity Ridge, Suite
100, Greenville,
South Carolina 29601.
South Carolina: Lan- City of Lancaster ........ September 27, 1996, Oc- | The Honorable Robert September 5, 1996 ..... 450121 B
caster. tober 4, 1996, The Lan- Mobley, Mayor of the
caster News. City of Lancaster,
P.O. Box 1149, Lan-
caster, South Caro-
lina 29721.
Tennessee: Shelby ..... City of Germantown .... | November 21, 1996, No- The Honorable Sharon February 26, 1997 ...... 470353 E
vember 28, 1996, The Goldsworthy, Mayor
Commercial Appeal. of the City of Ger-
mantown, 1930 South
Germantown Road,
P.O. Box 38809, Ger-
mantown, Tennessee
38183-0809.
Virginia: Loudoun ........ Town of Leesburg ...... November 13, 1996, No- The Honorable James February 18, 1997 ...... 510091
vember 20, 1996, E. Clem, Mayor of the
Loudoun Times-Mirror. Town of Leesburg,
P.O. Box 88, Lees-
burg, Virginia 20178.
Virginia: Stafford ......... Unincorporated Areas | July 23, 1996, July 30, Mr. C. M. Williams, Jr., | October 28, 1996 ........ 510154 D
1996, Free Lance-Star. Stafford County Ad-
ministrator, 1300
Courthouse Road,
P.O. Box 339, Staf-
ford, Virginia 22555—
0339.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance’)

Dated: January 31, 1997.
Richard W. Krimm,

Executive Associate Director, Mitigation
Directorate.

[FR Doc. 97-3782 Filed 2—13-97; 8:45 am]
BILLING CODE 6718-03-P

44 CFR Part 65

Changes in Flood Elevation
Determinations

AGENCY: Federal Emergency
Management Agency, FEMA.

ACTION: Final rule.

SUMMARY: Modified base (1% annual
chance) flood elevations are finalized
for the communities listed below. These
modified elevations will be used to
calculate flood insurance premium rates
for new buildings and their contents.

EFFECTIVE DATES: The effective dates for
these modified base flood elevations are
indicated on the following table and
revise the Flood Insurance Rate Map(s)
(FIRMsS) in effect for each listed
community prior to this date.

ADDRESSES: The modified base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the following table.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
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Hazard ldentification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646—2796.
SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
makes the final determinations listed
below of modified base flood elevations
for each community listed. These
modified elevations have been
published in newspapers of local
circulation and ninety (90) days have
elapsed since that publication. The
Executive Associate Director has
resolved any appeals resulting from this
notification.

The modified base flood elevations
are not listed for each community in
this notice. However, this rule includes
the address of the Chief Executive
Officer of the community where the
modified base flood elevation
determinations are available for
inspection.

The modifications are made pursuant
to section 206 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are in accordance with the National
Flood Insurance Act of 1968, 42 U.S.C.
4001 et seq., and with 44 CFR part 65.

For rating purposes, the currently
effective community number is shown
and must be used for all new policies
and renewals.

The modified base flood elevations
are the basis for the floodplain
management measures that the
community is required to either adopt
or to show evidence of being already in
effect in order to qualify or to remain
qualified for participation in the
National Flood Insurance Program.

These modified elevations, together
with the floodplain management criteria
required by 44 CFR 60.3, are the
minimum that are required. They
should not be construed to mean that
the community must change any
existing ordinances that are more
stringent in their floodplain
management requirements. The
community may at any time enact
stricter requirements of its own, or
pursuant to policies established by other
Federal, state or regional entities.

These modified elevations are used to
meet the floodplain management
requirements of the NFIP and are also
used to calculate the appropriate flood
insurance premium rates for new
buildings built after these elevations are
made final, and for the contents in these
buildings.

The changes in base flood elevations
are in accordance with 44 CFR 65.4.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Executive Associate Director,
Mitigation Directorate, certifies that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because
modified base flood elevations are
required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4105,
and are required to maintain community
eligibility in the National Flood

Insurance Program. No regulatory
flexibility analysis has been prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

List of Subjects in 44 CFR Part 65

Flood insurance, Floodplains,
Reporting and recordkeeping
requirements. Accordingly, 44 CFR part
65 is amended to read as follows:

PART 65—[AMENDED)]

1. The authority citation for part 65
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,

1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§65.4 [Amended]

2. The tables published under the
authority of §65.4 are amended as
follows:

Dates and name of news- : " ) " : .
State and county Location paper where notice was Chief execuﬂ\ﬁnﬁ;ﬁcer of com- Effectlv?i g;}gnc,f modi- C?]an?ggrlty
published
Alabama: Lauderdale City of Flor- May 24, 1996 May 31, The Honorable Eddie Frost, | August 29, 1996 ............ 010140 C
(FEMA Docket No. ence. 1996, Times Daily. Mayor of the City of Flor-
7186). ence, 110 West College
Street, Florence, Alabama
35630.
Connecticut: Fairfield City of June 14, 1996, June 21, The Honorable Joseph P. | September 19, 1996 ...... 090002 C
(FEMA) Docket No. Bridgeport. 1996, Connecticut Post. Ganim, Mayor of the City of
7191). Bridgeport, 45 Lyon Terrace,
Bridgeport, Connecticut
06604.
Connecticut: Fairfield Town of June 14, 1996, June 21, Mr. Mark S. Barnhart, Stratford | September 19, 1996 ...... 090016
(FEMA Docket No. Stratford. 1996, Connecticut Post. Town Manager, 2725 Main
7191). Street, Stratford, Connecticut
06497.
lllinois: Cook (FEMA City of Coun- | June 13, 1996, June 20, The Honorable Dwight W. | June 6, 1996 .................. 170078 C
Docket No 7191). try Club 1996, The Star. Welch, Mayor of the City of
Hills. Country Club Hills, 4200
West 183rd Street, Country
Club Hills, lllinois 60478.
lllinois: Kane (FEMA Village of June 5, 1996, June 12, Mr. William Schmidt, President | June 5, 1996 .................. 170327 C
Docket No. 7186). Hampshire. 1996, Hampshire Reg- of the Village of Hampshire,
ister. 234 South State Street, P.O.
Box 457 Hampshire, lllinois
60140.
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Dates and name of news- . . ; . : :
State and county Location paper where notice was Chief execuﬂ\]/gn?t;flcer of com- Effectlv?icdaeggnof modi- C?mnTgenr'ty
published
lllinois: Tazewell Village of June 5, 1996, June 12, Dr. Robert D. Hertenstein, | May 28, 1996 ................. 170652 D
(FEMA Docket No. Morton. 1996, Tazewell News. President of the Village of
7186). Morton, P.O. Box 28, 120
North Main Street, Morton, II-
linois 61550.
lllinois: Will and City of December 13, 1995, De- The Honorable A. George | December 5, 1995 ......... 170213 C
DuPage Counties Naperville. cember 20, 1995, The Pradel, Mayor of the City of
(FEMA Docket No. Naperville Sun. Naperville, 400 South Eagle
7191). Street, Naperville, lllinois
60540.
Indiana: Allen (FEMA Unincor- June 10, 1996, June 17, Mr. Jack McComb, Allen Coun- | June 4, 1996 .................. 180302 D
Docket No. 7191). porated 1996, The Journal Ga- ty Commissioner, 1 East
Areas. zette. Main Street, Fort Wayne, In-
diana 46802.
Indiana: Porter (FEMA | Town of Por- | May 28, 1996, June 4, Ms. Charlene Hauber, Porter | May 21, 1996 ................. 180208 B
Docket No. 7186). ter. 1996, Chesterton Trib- Town Clerk/Treasurer, 303
une. Franklin Street, Porter, Indi-
ana 46304.
Maryland: Queen Unincor- June 28, 1995, July 5, Mr. Mark Belton, President of | June 22, 1995 ................ 240054 C
Annes (FEMA Dock- porated 1995, The Star-Demo- the Queen Annes County
et No. 7148). Areas. crat and Bay Times. Commissioners, 107 North
Liberty Street, Centieville,
Maryland 21617.
Massachusetts: Town of May 13, 1996, May 20, Mr. Warren J. Rutherford, Town | May 1, 1996 ................... 250001 D
Barnstable (FEMA Barnstable. 1996, Cape Cod Times. of Barnstable Manager, Town
Docket No. 7186). Hall, 367 Main Street,
Hyannis, Massachusetts
02601.
Massachusetts: Town of May 28, 1996, June 4, Mr. Warren J. Rutherford, Town | May 17, 1996 ................. 250001 D
Barnstable (FEMA Barnstable. 1996, Cape Cod Times. of Barnstable Manager, Town
Docket No. 7186). Hall, 367 Main Street,
Hyannis, Massachusetts
02601.
Massachusetts: Plym- | Town of December 14, 1995, De- Ms. Eleanor Beth, Acting Man- | December 7, 1995 ......... 250278 C
outh (FEMA Docket Plymouth. cember 21, 1995, The ager of the Town of Plym-
No. 7173). Old Colony Memoirial. outh, 11 Lincoln Street,
Plymouth, Massachusetts
02360.
Michigan: Wayne Township of May 30, 1996, June 6, Mr. Thomas Yack, Canton | May 21, 1996 ................. 260219 B
(FEMA Docket No. Canton. 1996, Canton Observer. Township Supervisor, 1150
7186). South Canton Center Road,
Canton, Michigan 48188.
Minnesota: Washington | Unincor- July 17, 1996, July 24, Mr. Dave Engstrom, Chairman | October 22, 1996 ........... 270499 B
(FEMA Docket No. porated 1996, Oakdale-Lake of the Washington County
7191). Areas. Elmo Review. Board of Commissioners,
14900 61st Street North,
Stillwater, Minnesota 55082.
North Carolina: Or- Town of July 2, 1996, July 9, 1996, | The Honorable Rosemary Wal- | June 25, 1996 ................ 370180 E
ange, Durham, and Chapel Hill. The Chapel Hill Herald. dorf, Mayor of the Town of
Chatham (FEMA Chapel Hill, 306 North Co-
Docket No. 7191). lumbia Street, Chapel Hill,
North Carolina 27516-2124.
North Carolina: Rowan | City of Salis- | April 11, 1996, April 18, The Honorable Margaret Kluttz, | July 17, 1996 ................. 370215 B
(FEMA Docket No. bury. 1996, Salisbury Post. Mayor of the City of Salis-
7183). bury, P.O. Box 479, Salis-
bury, North Carolina 28145-
0479.
Ohio: Montgomery Unincor- May 29, 1996, June 5, Ms. Vicki Pegg, Montgomery | May 24, 1996 ................. 390775 C
(FEMA Docket No. porated 1996, Dayton Daily County Commissioner, 451
7186). Areas. News. West Third Street, Dayton,
Ohio 45422-1260.
Pennsylvania: Centre Township of | September 15, 1995, Sep- | The Honorable John H. Auman, | August 24, 1995 ............ 420269 C
(FEMA Docket No. Spring. tember 22, 1995, Centre Chairman of the Township of
7158). Daily Times. Spring Board of Supervisors,
1309 Blanchard Street,
Bellefonte, Pennsylvania
16823-8625.
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Dates and name of news- . . ; . : :
State and county Location paper where notice was Chief execuﬂ\]/gn%;flcer of com- Effectlv?i Cdaeggnof modi- C?]an?genrlty
published
Puerto Rico: (FEMA Common- August 7, 1996, August Ms. Norma N. Burjos-Andujar, | July 18, 1996 ................. 720000 E
Docket No. 7191). wealth. 14, 1996, El Nuevo Dia. Chairperson of the Puerto
Rico Planning Board, Minillas
Station, P.O. Box 41119,
Santurce, Puerto Rico
00940-9985.
Virginia: Roanoke Unincor- November 16, 1995, No- Mr. Elmer Hodge, Roanoke | November 3, 1995 ......... 510190 D
(FEMA Docket No. porated vember 23, 1995, Roa- County Administrator, P.O.
7169). Areas. noke Times & World Box 29800, Roanoke, Vir-
News. ginia 24018.
Wisconsin: Juneau Village of June 8, 1995, June 15, Mr. John P. Cler, Village of | May 25, 1995 ................. 550208 C
(FEMA Docket No. Wonewoc. 1995, The Wonewoc Wonewoc President, P.O.
7173). Reporter. Box 37, Wonewoc, Wiscon-
sin 53968-0037.

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance™)

Dated: January 31, 1997.
Richard W. Krimm,

Executive Associate Director, Mitigation
Directorate.

[FR Doc. 97-3781 Filed 2—13-97; 8:45 am]
BILLING CODE 6718-03-P

44 CFR Part 67

Final Flood Elevation Determinations

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Final rule.

SUMMARY: Base (1% annual chance)
flood elevations and modified base
flood elevations are made final for the
communities listed below. The base
flood elevations and modified base
flood elevations are the basis for the
floodplain management measures that
each community is required either to
adopt or to show evidence of being
already in effect in order to qualify or
remain qualified for participation in the
National Flood Insurance Program
(NFIP).

EFFECTIVE DATES: The date of issuance of
the Flood Insurance Rate Map (FIRM)
showing base flood elevations and
modified base flood elevations for each
community. This date may be obtained
by contacting the office where the maps
are available for inspection as indicated
on the table below.

ADDRESSES: The final base flood
elevations for each community are
available for inspection at the office of
the Chief Executive Officer of each
community. The respective addresses
are listed in the table below.

FOR FURTHER INFORMATION CONTACT:
Frederick H. Sharrocks, Jr., Chief,
Hazard Identification Branch, Mitigation
Directorate, 500 C Street SW.,
Washington, DC 20472, (202) 646—2796.

SUPPLEMENTARY INFORMATION: The
Federal Emergency Management Agency
(FEMA or Agency) makes final
determinations listed below of base
flood elevations and modified base
flood elevations for each community
listed. The proposed base flood
elevations and proposed modified base
flood elevations were published in
newspapers of local circulation and an
opportunity for the community or
individuals to appeal the proposed
determinations to or through the
community was provided for a period of
ninety (90) days. The proposed base
flood elevations and proposed modified
base flood elevations were also
published in the Federal Register.

This final rule is issued in accordance
with section 110 of the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and 44 CFR part 67.

The Agency has developed criteria for
floodplain management in floodprone
areas in accordance with 44 CFR part
60.

Interested lessees and owners of real
property are encouraged to review the
proof Flood Insurance Study and Flood
Insurance Rate Map available at the
address cited below for each
community.

The base flood elevations and
modified base flood elevations are made
final in the communities listed below.
Elevations at selected locations in each
community are shown.

National Environmental Policy Act

This rule is categorically excluded
from the requirements of 44 CFR Part
10, Environmental Consideration. No
environmental impact assessment has
been prepared.

Regulatory Flexibility Act

The Executive Associate Director,
Mitigation Directorate, certifies that this
rule is exempt from the requirements of
the Regulatory Flexibility Act because

final or modified base flood elevations
are required by the Flood Disaster
Protection Act of 1973, 42 U.S.C. 4104,
and are required to establish and
maintain community eligibility in the
National Flood Insurance Program. No
regulatory flexibility analysis has been
prepared.

Regulatory Classification

This final rule is not a significant
regulatory action under the criteria of
section 3(f) of Executive Order 12866 of
September 30, 1993, Regulatory
Planning and Review, 58 FR 51735.

Executive Order 12612, Federalism

This rule involves no policies that
have federalism implications under
Executive Order 12612, Federalism,
dated October 26, 1987.

Executive Order 12778, Civil Justice
Reform

This rule meets the applicable
standards of section 2(b)(2) of Executive
Order 12778.

Administrative practice and
procedure, Flood insurance, Reporting
and recordkeeping requirements.

Accordingly, 44 CFR part 67 is
amended as follows:

PART 67—[AMENDED)]

1. The authority citation for part 67
continues to read as follows:

Authority: 42 U.S.C. 4001 et seq.;
Reorganization Plan No. 3 of 1978, 3 CFR,
1978 Comp., p. 329; E.O. 12127, 44 FR 19367,
3 CFR, 1979 Comp., p. 376.

§67.11 [Amended]

2. The tables published under the
authority of §67.11 are amended as
follows:
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *E{g\f;ﬂ%n Source of flooding and location *Ig{gyar]t?dn Source of flooding and location *E{g\f;ﬂ%n
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
ILLINOIS KENTUCKY Maps available for inspection
at the Liberty City Hall, Court-
Huntley (village), Kane and Falmouth (city), Pendleton house Square, Liberty, Ken-
McHenry Counties (FEMA County (FEMA Docket No. tucky.
Docket No. 7190) 7190)
South Branch Kishwaukee River: Licking River: Owensboro (city), Daviess
At downstream corporate limits *867 At _conﬂuence_of South Fork County (FEMA Docket No.
Downstream side of footbridge *873 Licking  River/downstream 7105)
Kishwaukee Creek: corporate limits ................... *555  Ohio River:
At South Union Road ............... *g56 ~ Aproximately 100 feet up- Approximately 1.4 miles up-
At State Route 47 ................... *859 streamll of upstream  cor- 555 stream of confluence of
. ; : porate mits ..........ccoccovrinins Cowhide Slough ................... *387
MaaF:Stf?e\/algaljt::tele;()r\/lllrasgpeecﬂgl? South Fork LICkIng River: Approximately 3 miles down-
' At confluence with Licking stream of confluence of Yel-
11704 Coral Street, Huntley, II- River 555 low Creek +390
inois. 7 RVer w595 low Creek s
oIS At the upstream corporate lim- Persimmon Ditch:
its approximately 0.5 mile Upstream side of Ewing Road *399
McHenry County (unincor- from U.S. Route 27 .............. *558 Downstream side of U.S.
porated areas) (FEMA Dock- Maps available for inspection ROULE 60 ..o, *403
et No. 7190) at the Falmouth City Hall, 212 Persimmon Ditch Tributary:
Kishwaukee Creek: Main Street, Falmouth, Ken- At confluence with Persimmon
At confluence with  South tucky. D] (o [P *403
Branch Kishwaukee River .... *846 Approximately 0.37 mile up-
Aproximately 3,265 feet (0.62 . . . stream of confluence with
mile) upstream of Huntley/ Izggﬁécgglkﬁtggc%gg . Pgrsimmon Ditch .....cccooveeee. *403
Ackman Road ............cccceee. *891 ) Big Ditch:
South Branch Kishwaukee River: Kentucky River: ) Approximately 0.3 mile south
At Seeman ROad .o, xgq5 ~ Aproximately 0.46 mile down- of intersection of South
At State Route 47 ......cccco....... *874 stream of State Route 52 ..... *628 Town Boulevard and Carter
. ) ) Aproximately 1.59 miles up- Road ......ooovvviieeeiee *392
Maps hava||able for inspection stream of State Route 52 ... *629 At the intersection of Yates
2:n:n§ntMCC}:-|e?1r:g Czozucggy ,\? o?;/f; Chamberlain Branch: Drive and Bulfinch Avenue .. *392
Seminary Road Woodstock Il At confluence with Kentucky Scherm Ditch:
linois. ' ' RIVEr oo, *629 Approximate|y 200 feet down-
Aproximately 0.29 mile up- stream of Chippewa Drive ... *397
' stream of Broadway ............. *652 Just upstream of Mayfair Drive *399
Seneca (village), LaSalle and Maps available for inspection Devins Ditch:
Grundy Counties (FEMA at the Irvine City Hall, 142 Approximately 150 feet up-
Docket No. 7172) Broadway, Irvine, Kentucky. stream of Conway Avenue ... *391
Rat Run Creek: Approximately 0.1 mile down-
At downstream corporate limits *492 Liberty (city), Casey County stream at Audubon Parkway *396
Crﬁ:{;pg;;eeim corporate limits .... *501 (FEMA Docket No. 7190) Tagrl;rrc’:l)ili(ng; 1500 feet
Aproximatély 100 feet up- Green River: downstream of Bertke Street *395
stream of lllinois and Michi- Approximately 425 feet down- At Windsor Avenue .................. *397
gan Canal .......c.ccoeveveeennn. *507 stream of confluence of Goetz Ditch:
At downstream side of U.S. Highway 49 Tributary ........... *194  Upstream side of South Town
ROULE 6 oo *524 Approxmatnfalyh 0.77 ﬂm|Ie up} Boulevard *395
) ) ; stream of the confluence o Approximately 0.25 mile up-
Mapsh available \;'(I)Ir mi'p?lcq(i“ Convenient Tributary ............ *808 psF;ream of I_Vewis Lane ... p *397
West Willams Stroer, Seneca. Convenient Tributary: Harsh Ditch:
Hlinois. ' ' At _the confluence to Green . Approximately 750 feet up-
RIVET s 806 stream of Veach Road ........ *395
_ ‘ Approximately 140 feet up- At downstream side of 27th
Sun River Terrace (village), stream of Woodrum Ridge SHEBL oo *398
Kankakee County (FEMA . Road ....... S *846  \vest Tributary to Harsh Ditch:
Docket No. 7187) Highway 49 Tributary: Upstream side of Abandoned
Kankakee River: Approximately 450 feet down- Railroad ......coccovvvircenieneeneene. *306
At downstream corporate limits *611 stream of Middleburg Road 794 Downstream side of Wild
At upstream corporate limits .... *611 ApprOXImater' 1,780 feet up- . Wood Drive ......cccceeeeeenieenn. *397
Maps available for inspection stream of Middleburg Road 821 Horse Fork:
at the Sun River Terrace Vil- Campbells Lane Tributary: Approximately 0.4 mile down-
lage Hall, 7267 East Chicago Approximately 300 feet down- stream of Veach Road ......... *302
Street, St. Anne, lllinois. stream of Middleburg Road *794  Approximately 0.5 mile up-
Approximately 470 feet up- stream of Old Hartford Road *404
stream of Middleburg Road *804  Panther Creek:
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#Depth in #Depth in #Depth in
feet above feet above feet above
Source of flooding and location *E{g\f;ﬂ%n Source of flooding and location *Ig{gyar]t?dn Source of flooding and location *E{g\f;ﬂ%n
in feet in feet in feet
(NGVD) (NGVD) (NGVD)
Approximately 0.6 mile east of Approximately 525 feet down- At downstream side of lllinois
the intersection of South stream U.S. 41 .....cccoooeevnene *604 Central Railroad ................... *308
Town Boulevard and Todd At upstream corporate limits .... *816 Rocky Creek:
Bridge Road ...........ccccvvnnnnen. *392 Diversion Drain: Approximately 500 feet up-
At the intersection of Suther- Approximately 250 feet down- stream of Swinnea Road ..... *314
land Road and Veach Road *392 stream of U.S. 41 ....ccoeveee *604 Approximately 0.4 mile up-
Maps available for inspection Approximately 1,000 feet up- stream of Plum Point Road .. *366
at the Owensboro City Engi- stream of McGillan Street .... *763  Pigeon Roost Creek:
neer's Office, City Hall, 101 Center Drain: Approximately 1,580  feet
East 4th Street, Owensboro, Approximately 150 feet down- downstream of Ingrams Mill
Kentucky. stream U.S. 41 ........ccoeeee *604 Road .......cooovvviiiiien *277
At upstream corporate limits .... *787 Approximately 3.9 miles up-
MAINE Tributary to Voss Drain: stream of Ingrams Mill Road *295
At confluence with Voss Drain *664 Lateral D:
Bethel (town), Oxford County Approximately 1,800 feet up- Approximately 0.5 mile up-
(FEMA Docket No. 7164) stream of confluence with stream of Church Road ........ *307
Androscoggin River: Voss Drain .......ccocccvveveeennnns *745 At _downstream side  of
Approximately 1.6 miles down- Keweenaw Bay: Swinnea Road ...................... *328
stream of confluence with Entire shoreline within the Red Banks Creek:
Otter Brook ... 627 COMMUNILY oo *604 At confluence with Pigeon
At corporate limits approxi- Maps available for inspection Roost Creek ..........ccovveuninne *281
mately 700 feet upstream of at the Baraga Village Hall, 440 Approximately 0.8 mile up-
confluence with Pleasant North Superior  Avenue, stream of Red Banks Road *299
RIVEr .o, *660 Baraga, Michigan. Southaven Creek:
Sunday River: At confluence with Horn Lake
At confluence with Fork  (township) Mecosta Creek ...oooccveeiiiieeiiie e *255
Androscoggin River .............. *644 Count (FEMAF\) YDocket No Approximately 1,500 feet up-
Approximately 1.7 miles up- 7179) Y ’ stream of confluence with
stream of U.S. Route 2 ........ *649 ; L Horn Lake Creek .................. *255
Alder River: Chippewa River: M ilable for | ;
At confluence with Approximately 2.1 miles down- aps available for inspection
o stream from 19 Mile Road ... 941  at the DeSoto County Planning
Androscoggin River .............. *648 ; Department, DeSoto County
; ; Approximately 100 feet up- '
Approximately 1.4 miles down- pp Yy p Courthouse. 2535 High 51
. stream of 10th Avenue ......... *956 ' ghway
stream of upstream crossing ; ; ; South, Hernando, Mississippi
of Grand Trunk Railroad ...... *651 Maps available for inspection ' ' Ppi
Mill Brook: at the Fork Township Hall, 147
At confluence with Northern  Avenue, Barryton, Horn Lake (city), DeSoto
Androscoggin River .............. *650  Michigan. County (FEMA Docket No.
Approximately 1,900 feet up- 7159)
stream of State Route 5 ....... *652 MINNESOTA Horn Lake Creek:
Kendall Brook: Approximately 1.3 mile down-
At confluence with Alder River *648 North Branch (city), Chisago stream of lllinois Central
Approximately 2.5 miles up- County (FEMA Docket No. Railroad ........ccccoeeeiieeninnne *254
stream of confluence with 7164) Approximately 0.9 mile up-
) Alder R|ver' """"""""""""""" *651 North Branch Sunrise River: stream of U.S. Route 51 ...... *274
Twitchell Brook: . Approximately 1,575 feet up- Rocky Creek:
At confluence with \ stream of State Route 95 ..... *870 At confluence with Hom Lake
A AnerSCOglgm Rzler | """""" 647 Approximate|y 0.9 mile up- Creek .o *270
pproximately 0.4 mile up- stream of 8th Avenue ........... *877  Approximately 0.7 mile down-
stream of U.S. Route 2 ....... *651 - - - stream of Interstate Route
Sanding Brook: Maps available for inspection 55 *975
At confluence with Alder River *64g  at the North Branch Planning Cow Pen Creek:
Approximate|y 160 feet down- ofﬁCe, 1356 Main Street, North ow en_ reex. )
stream of Grand Trunk Rail- Branch, Minnesota. Approximately 0.6 mile down-
road *650 stream of Goodman Road ... *256
s s e At downstream side of Church
Maps available for inspection MISSISSIPPI Road .....cocoveeiiee e, *290
at the Bethel Town Hall, 19 . . .
Main Street, Bethel, Maine. DeSoto  County  (unincor- Maps ava]IabIe for inspection
porated Areas) - (FEMA a tho Oly of Hom Lake Plan
MICHIGAN Docket No. 7159) 2285 Goodman Road, Horn
. Horn Lake Creek: ) Lake, Mississippi.
Baraga  (village), Baraga At upstream side of State Line
County (FEMA Docket No. 2361 Ve *236
7190) Approximately 2.2 miles up- Southaven  (city), DeSoto
Voss Drain: stream of Berk Road ............ *364  County (FEMA Docket No.
Approximately 70 feet down- Cow Pen Creek: 7159)
stream U.S. 41 ... *604 At confluence with Horn Lake Horn Lake Creek:
At upstream corporate limit ..... *715 Creek ..ooovveeeiieiie e *255 At upstream side of State Line
North Drain: Road ......ccoviiii *236
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#Depth in #Depth in
feet above feet above
; . ground. ; . ground.
Source of flooding and location «Elevation Source of flooding and location *Elevation
in feet in feet
(NGVD) (NGVD)
Approximately 0.9 mile up- Approximately 450 feet up-
stream of Elmore Road ........ *306 stream of the confluence of
Lateral D: Heizer Creek ......ccccovvvvenen. *583
At confluence with Horn Lake At the upstream county bound-
Creek oo *284 MY oo *601
Approximately 0.5 mile up- . Maps available for inspection
stream of Church Road ........ 307 at the Office of Putnam County
Lateral E: ) Planning and Infrastructure,
At confluence with Horn Lake Putham County Courthouse,
Creek v 292 3389 Winfield Road, Winfield,
At downstream  side of West Virginia.
Tchulahoma Road ................ *339

Southaven Creek:

Approximately 1,800 feet up-
stream of confluence with
Horn Lake Creek ..................

Approximately 0.2 mile down-
stream of lllinois Central
Railroad

Rocky Creek:

At confluence with Horn Lake
Creek ..ooooveeeiiieeiiie e

Approximately 0.78 mile up-
stream of Swinnea Road

Maps available for inspection
at the City of Southaven Plan-
ning Department, City Hall,

8625 Highway 51, Southaven,

Mississippi.

NEW YORK

Weedsport (village), Cayuga
County (FEMA Docket No.
7190)

Cold Spring Brook:
Approximately 500 feet up-

stream of Oakland Street .....
Approximately 70 feet down-
stream of CONRAIL

Maps available for inspection
at the Weedsport Village Of-

fice, 8892 South Street,
Weedsport, New York.
PENNYSLVANIA

Stroudsburg (Borough), Mon-

roe County (FEMA Docket
No. 7190)
McMichaels Creek:
At upstream corporate limits ....
Approximately 158 feet up-
stream of confluence of
Brodhead Creek
Maps available for inspection
at the Stroudsburg Borough
Municipal Building, 700 Sarah
Street, Stroudsburg, Penn-
sylvania.

WEST VIRGINIA

Putnam County (unincor-
porated Areas) (FEMA Dock-
et No. 7190)

Pocatalico River:

*255

*255

*270

*328

*394

*392

*425

*394

(Catalog of Federal Domestic Assistance No.
83.100, “Flood Insurance™)

Dated: January 31, 1997.
Richard W. Krimm,

Executive Associate Director, Mitigation
Directorate.

[FR Doc. 97-3779 Filed 2-13-97; 8:45 am]
BILLING CODE 6718-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, on its own
motion, editorially amends the Table of
FM Allotments to specify the actual
classes of channels allotted to various
communities. The changes in channel
classifications have been authorized in
response to applications filed by
licensees and permittees operating on
these channels. This action is taken
pursuant to Revision of Section
73.3573(a)(1) of the Commission’s Rules
Concerning the Lower Classification of
an FM Allotment, 4 FCC Rcd 2413
(1989), and the Amendment of the
Commission’s Rules to permit FM
Channel and Class Modifications
[Upgrades] by Applications, 8 FCC Rcd
4735 (1993).

EFFECTIVE DATE: February 14, 1997.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, adopted January 31, 1997,
and released February 7, 1997. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the

Commission’s Reference Center (Room
239), 1919 M Street, NW., Washington,
DC. The complete text of this decision
may also be purchased from the
Commission’s copy contractors,
International Transcription Services,
Inc., 2100 M Street, NW., Suite 140,
Washington, DC. 20037, (202) 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082;47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Alaska, is amended
by removing Channel 232A and adding
Channel 234C2 at Houston.

3. Section 73.202(b), the Table of FM
Allotments under Louisiana, is
amended by removing Channel 271C2
and adding Channel 271C1 at Basile.

4. Section 73.202(b), the Table of FM
Allotments under Missouri, is amended
by removing Channel 250C3 and adding
Channel 250C2 at Sikeston.

5. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by removing Channel 293A
and adding Channel 293C3 at
Holdenville.

6. Section 73.202(b), the Table of FM
Allotments under Tennessee, is
amended by removing Channel 299A
and adding Channel 299C3 at
Henderson.

7. Section 73.202(b), the Table of FM
Allotments under Texas, is amended by
removing Channel 285A and adding
Channel 285C3 at Uvalde.

8. Section 73.202(b), the Table of FM
Allotments under Washington, is
amended by removing Channel 247A
and adding Channel 247C3 at
Davenport, and by removing Channel
265C3 and adding Channel 265C2 at
Grandview.

9. Section 73.202(b), the Table of FM
Allotments under Wyoming, is amended
by removing Channel 292A and adding
Channel 291C3 at Evanston.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-3716 Filed 2—13-97; 8:45 am]
BILLING CODE 6712-01-F
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47 CFR Part 73
[MM Docket No. 96-229; RM—-8919]

Radio Broadcasting Services;
Boonville, MO

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: Action in this document
allots Channel 226A to Boonville,
Missouri, as that community’s second
FM broadcast service in response to a
petition filed by Big Country of
Missouri. See 61 FR 63811, December 2,
1996. The coordinates for Channel 226 A
at Boonville are 38-58—-00 and 92-35—
54. There is a site restriction 11.9
kilometers (7.4 miles) east of the
community. With this action, this
proceeding is terminated.

DATES: Effective March 24, 1997. The
window period for filing applications

for Channel 226A at Boonville,
Missouri, will open on March 24, 1997,
and close on April 24, 1997.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 96-229,
adopted January 31, 1997, and released
February 7, 1997. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center (Room 239), 1919 M
Street, NW, Washington, DC. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 2100 M

Street, NW., Suite 140, Washington, DC.

20037, (202) 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Missouri, is amended
by allotting Channel 226A to Boonville.
Federal Communications Commission.

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 97-3721 Filed 2—-13-97; 8:45 am]
BILLING CODE 6712-01-F
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Proposed Rules

Federal Register

Vol. 62, No. 31
Friday, February 14, 1997

This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

Office of Energy Efficiency and
Renewable Energy

10 CFR Part 431
[Docket No. EE-RM—-96-400]

Energy Efficiency Program for Certain
Commercial and Industrial Equipment:
Test Procedures, Labeling, and
Certification Requirements for Electric
Motors

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Extension of public comment
period on proposed motor efficiency
regulations.

SUMMARY: On November 27, 1996 (61 FR
60440), the Department of Energy (DOE
or Department) proposed regulations to
implement the standards and test
procedures for commercial and
industrial electric motors established in
the Energy Policy and Conservation Act,
as amended (the Act or EPCA). In the
same notice of proposed rulemaking, the
Department also proposed to establish
efficiency labeling requirements and
compliance certification requirements
for motors, as directed by the Act.

On January 15, 1997, DOE held a
public hearing to receive oral comments
on the proposed rule. The transcript
from this hearing has been added to the
docket for this rulemaking, and is now
available for review in the Department
of Energy, Freedom of Information
Reading Room.

To ensure that the public has ample
opportunity to fully review and
comment on the proposed rulemaking
and the information that was presented
during the public hearing, today’s notice
extends the public comment period
from February 17 through March 10,
1997.

DATES: The Department will accept
written statements, comments, data, and
information regarding the proposed rule
for electric motors no later than March
10, 1997.

ADDRESSES: Written comments and
written statements (10 copies) should be
labeled ““Electric Motor Rulemaking”
(Docket No. EE-RM—-96-400), and
submitted to: U.S. Department of
Energy, Office of Codes and Standards,
EE-43, 1000 Independence Avenue,
SW, Room 1J-018, Washington, DC
20585-0121. Telephone: (202) 586—
7574.

DOCKET: Supporting information used in
developing the proposed rule, a copy of
the transcript of the public hearing, and
other information received that is
pertinent to the rule, are contained in
Docket No. EE-RM—-96-400. This Docket
is available for inspection and copying
at the Freedom of Information Reading
Room, U.S. Department of Energy,
Forrestal Building, Room 1E-190, 1000
Independence Avenue, SW,
Washington, DC 20585-0101, telephone
(202) 586-6020, between the hours of 9
a.m. and 4 p.m., Monday through
Friday, except Federal holidays.
FOR FURTHER INFORMATION CONTACT:
James Raba, U.S. Department of Energy,
Office of Energy Efficiency and
Renewable Energy, Mail Station EE-43,
1000 Independence Avenue, SW,
Washington, DC 20585-0121, (202) 586—
8654.

Issued in Washington, DC, on February 10,
1997.
Christine A. Ervin,

Assistant Secretary, Energy Efficiency and
Renewable Energy.

[FR Doc. 97-3741 Filed 2-13-97; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 96-NM-168-AD]
RIN 2120-AA64

Airworthiness Directives; Jetstream
Model 4101 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Jetstream Model 4101 airplanes.

This proposal would require repetitive
detailed visual inspections to detect
cracks on frame 179 at the attachment
bracket for the door restraint cable, and
various follow-on actions. This proposal
also would require installation of new
doublers and stress pads on frame 179,
which would terminate the repetitive
inspections. This proposal is prompted
by reports of cracks in frame 179 of the
fuselage at the attachment bracket for
the door restraint cable on in-service
airplanes due to improper rigging of the
door restraint system. The actions
specified by the proposed AD are
intended to prevent such cracking,
which could result in structural failure
of the fuselage and consequent rapid
decompression of the pressurized
section of the fuselage.

DATES: Comments must be received by
March 27, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
168—-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Jetstream Aircraft, Inc., P.O. Box 16029,
Dulles International Airport,
Washington, DC 20041-6029. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2148; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
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considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 96—NM-168—-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-168-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for
the United Kingdom, recently notified
the FAA that an unsafe condition may
exist on certain Jetstream Model 4101
airplanes. The CAA advises that it has
received reports of cracks in frame 179
of the fuselage at the attachment bracket
for the door restraint cable on these in-
service airplanes. The existing design of
the door restraint cable will not
withstand continuous high loads that
are induced by improper rigging of the
door restraint system. Cracking in frame
179 of the fuselage, if not detected and
corrected, could result in structural
failure of the fuselage and consequent
rapid decompression of the pressurized
section of fuselage.

Explanation of Relevant Service
Information

Jetstream has issued Alert Service
Bulletin J41-A53-024, dated April 26,
1996, which describes procedures for
performing repetitive detailed visual
inspections to detect cracks on frame
179 at the attachment bracket for the
door restraint cable, and various follow-
on actions. (These follow-on actions
include performing a test to verify
proper adjustment of the restraint cable,
and correcting any discrepancy.) For
cases where no cracks are detected

during inspection, the alert service
bulletin also describes procedures for
installation of new doublers and stress
pads on frame 179, which would
eliminate the need for repetitive
inspections. The CAA classified this
alert service bulletin as mandatory and
issued British airworthiness directive
004-04-96 in order to assure the
continued airworthiness of these
airplanes in the United Kingdom.

FAA’s Conclusions

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
repetitive detailed visual inspections to
detect cracks on frame 179 at the
attachment bracket for the door restraint
cable, and various follow-on actions.
The proposed AD also would require
installation of new doublers and stress
pads on frame 179, which would
constitute terminating action for the
repetitive inspection requirements. The
inspection, various follow-on actions,
and installation would be required to be
accomplished in accordance with the
alert service bulletin described
previously. If any crack is detected
during any visual inspection, the repair
would be required to be accomplished
in accordance with a method approved
by the FAA.

Cost Impact

The FAA estimates that 49 Jetstream
Model 4101 airplanes of U.S. registry
would be affected by this proposed AD.

The proposed inspection would take
approximately 2 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour. Based
on these figures, the cost impact of the
inspection proposed by this AD on U.S.
operators is estimated to be $5,880, or
$120 per airplane, per inspection cycle.

The proposed installation would take
approximately 8 work hours per
airplane to accomplish, at an average
labor rate of $60 per work hour.
Required parts would be supplied by
the manufacturer at no cost to the
operators. Based on these figures, the
cost impact of the installation proposed
by this AD on U.S. operators is
estimated to be $23,520, or $480 per
airplane.

The cost impact figures discussed
above are based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Jetstream Aircraft Limited: Docket 96—NM—
168-AD.

Applicability: Model 4101 airplanes,
constructors numbers 41004 through 41086
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent cracking in frame 179 of the
fuselage, which could result in structural
failure of the fuselage and consequent rapid
decompression of the pressurized section of
the fuselage, accomplish the following:

(a) Prior to the accumulation of 3,000 total
flight cycles, or within 300 flight cycles after
the effective date of this AD, whichever
occurs later, perform a detailed visual
inspection to detect cracks on frame 179 at
the attachment bracket for the door restraint
cable, in accordance with Part 1 of the
Accomplishment Instructions of Jetstream
Alert Service Bulletin J41-A53-024, dated
April 26, 1996.

(1) If no crack is detected, repeat the visual
inspection thereafter at intervals not to
exceed 1,000 flight cycles. After each
inspection, perform the actions specified in
paragraph (c) of this AD.

(2) If any crack is detected, prior to further
flight, repair it in accordance with a method
approved by the Manager, Standardization
Branch, ANM-113, FAA, Transport Airplane
Directorate. After repair, perform the actions
specified in paragraph (c) of this AD.

(b) Within 24 months after the effective
date of this AD, perform the visual inspection
specified in paragraph (a) of this AD in
accordance with Part 2 of the
Accomplishment Instructions of Jetstream
Alert Service Bulletin J41-A53-024, dated
April 26, 1996; and accomplish the
applicable follow-on actions specified in
paragraph (b)(1) or (b)(2) of this AD.

(1) If no crack is detected, prior to further
flight, install new doublers and stress pads
on frame 179 in accordance with the alert
service bulletin. Immediately after
installation, perform the actions specified in
paragraph (c) of this AD. Accomplishment of
these actions constitutes terminating action
for the repetitive inspection requirements of
paragraphs (a)(1) of this AD.

(2) If any crack is detected, prior to further
flight, repair it in accordance with a method
approved by the Manager, Standardization

Branch. Prior to further flight following
accomplishment of the repair, install new
doublers and stress pads on frame 179 in
accordance with the alert service bulletin;
and then perform the actions specified in
paragraph (c) of this AD. Accomplishment of
these actions constitutes terminating action
for the repetitive inspection requirements of
paragraphs (a)(1) of this AD.

(c) Prior to further flight following
accomplishment of the actions as specified in
paragraph (a)(1), (a)(2), (b)(1), or (b)(2) of this
AD, perform a test to verify proper
adjustment of the restraint cable, in
accordance with the alert service bulletin. If
the restraint cable has been improperly
adjusted, prior to further flight, correct the
discrepancy in accordance with the alert
service bulletin.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch. Operators shall
submit their requests through an appropriate
FAA Principal Maintenance Inspector, who
may add comments and then send it to the
Manager, Standardization Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on February
5, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-3691 Filed 2-13-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39
[Docket No. 96—CE—-62—-AD]
RIN 2120-AA64

Airworthiness Directives; Industrie
Aeronautiche E Meccaniche Model
Piaggio P-180 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes to
adopt a new airworthiness directive
(AD) that would apply to certain
Industrie Aeronautiche E Meccaniche
(I.LA.M.) Model Piaggio P-180 airplanes
that are equipped with a certain freon
air conditioning system. The proposed
action would require inspecting the
baggage compartment for stringer or air
cycle machine (ACM) by-pass duct
damage, repairing any damage found,

and modifying the freon air inlet duct
and electrical wiring. The proposed AD
results from trim system malfunction on
one of the affected airplanes, resulting
from contact between the freon air inlet
duct and the electrical wiring. The
actions specified by the proposed AD
are intended to prevent trim system
malfunction caused by contact between
the freon air inlet duct and electrical
wiring, which could result in loss of
control of the airplane.
DATES: Comments must be received on
or before April 25, 1997.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 96-CE—62—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
I.A.M. Rinaldo Piaggio, S.p.A., Via
Cibrario, 4 16154, Genoa, Italy. This
information also may be examined at
the Rules Docket at the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Maurice Kuttler, Program Manager,
Brussels Aircraft Certification Division,
FAA, Europe, Africa, and Middle East
Office, c/o American Embassy, B—1000
Brussels, Belgium; telephone 32 2 508
2715; facsimile 32 2 230 6899; or Mr.
Roman T. Gabrys, Project Officer, Small
Airplane Directorate, Airplane
Certification Service, FAA, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426—-6932;
facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified
above, will be considered before taking
action on the proposed rule. The
proposals contained in this notice may
be changed in light of the comments
received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
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interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket No. 96-CE—62—AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Central Region, Office of the
Assistant Chief Counsel, Attention:
Rules Docket No. 96—CE—62—-AD, Room
1558, 601 E. 12th Street, Kansas City,
Missouri 64106.

Discussion

The Registro Aeronautico Italiano
(RAI), which is the airworthiness
authority for Italy, recently notified the
FAA that an unsafe condition may exist
on I.A.M. Model Piaggio P-180
airplanes. The RAI reports trim system
malfunction on one of the affected
airplanes, resulting from contact
between the freon air inlet duct and the
electrical wiring. The affected airplane
was equipped with a freon air
conditioning system incorporated in
accordance with I.A.M. Kit 80KS00004—
* * *(801/803/805/807). This same
configuration exists on I.A.M. Model
Piaggio P-180 airplanes equipped with
a Keith Freon Air Conditioning System
installed in accordance with
Supplemental Type Certificate (STC)
SA2762CE. This condition, if not
detected and corrected, could result in
airplane controllability problems if use
of the trim system was lost or the system
malfunctioned.

Applicable Service Information

I.LA.M. has issued Piaggio Avante P—
180 Service Bulletin (SB) 80—00083,
Original Issue: December 7, 1994;
Revision No. 1: December 5, 1995,
which includes procedures for the
following on Model Piaggio P-180
airplanes:

—Inspecting the baggage compartment
to verify if damage has occurred to a
stringer and to the Air Cycle Machine
(ACM) by-pass duct because of
chafing with the freon air inlet duct;
and

—Protecting the tubings/hoses in the
electrical wiring (Modification No.
80M000014).

I.LA.M. started incorporating
Modification No. 80M000014 on Model

Piaggio P-180 airplanes during
manufacture, beginning with serial
number 1031.

The RAI classified Piaggio Avante P—
180 SB 80-00083 as mandatory and
issued RAI AD 96-042, dated February
21, 1996, in order to assure the
continued airworthiness of these
airplanes in Italy.

Evaluation of all Applicable
Information

This airplane model is manufactured
in Italy and is type certificated for
operation in the United States under the
provisions of § 21.29 of the Federal
Aviation Regulations (14 CFR 21.29)
and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the RAI has kept the FAA informed of
the situation described above.

The FAA has examined the findings
of the RAI; reviewed all available
information, including the service
information referenced above; and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of the Provisions of the
Proposed AD

Since an unsafe condition has been
identified that is likely to exist or
develop in other I.A.M. Model Piaggio
P-180 airplanes of the same type design
that are registered in the United States
and have either a freon air conditioning
system incorporated in accordance with
ILA.M. Kit 80KS00004—* * * (801/803/
805/807) or a Keith Freon Air
Conditioning System installed in
accordance with STC SA2762CE, the
FAA is proposing AD action. The
proposed AD would require inspecting
the baggage compartment for stringer or
air cycle machine (ACM) by-pass duct
damage and repairing any damage
found; and modifying the freon air inlet
duct and electrical wiring (Modification
No. 80M000014). Accomplishment of
the proposed inspection and
modification would be in accordance
with Piaggio Avante P—-180 SB 80—
00083, Original Issue: December 7,
1994; Revision No. 1: December 5, 1995.

Cost Impact

The FAA estimates that 5 airplanes in
the U.S. registry would be affected by
the proposed AD, that it would take
approximately 18 workhours
(inspection: 2 workhours; modification:
16 workhours) per airplane to
accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Parts will
cost approximately $100 per airplane.

Based on these figures, the total cost
impact of the proposed AD on U.S.
operators is estimated to be $5,900 or
$1,180 per airplane.

The above figures only take into
account the cost of the inspection and
modification, and do not account for the
cost of replacing any parts found
damaged during the inspection. The
FAA has no way of determining how
many airplanes may find damage during
the inspections (if mandated through
final rule AD action).

The FAA knows of no affected
airplane owner/operator (of the five
affected) that has already accomplished
the proposed action.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action’ under
Executive Order 12866; (2) is not a
significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40101, 40113,
44701.
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§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Industrie Aeronautiche E Mecchaniche:
Docket No. 96—CE-62—-AD.

Applicability: Model Piaggio P-180
airplane, serial numbers 1004 and 1006
through 1030, certificated in any category,
that have either a freon air conditioning
system incorporated in accordance with
I.LA.M. Kit 80KS00004-*** (801/803/805/807)
or a Keith Freon Air Conditioning System
installed in accordance with Supplemental
Type Certificate (STC) SA2762CE.

Note 1: The modification required by this
AD is incorporated at manufacture on Model
Piaggio P-180 airplanes, beginning with
serial number 1031. Airplanes with this
modification are not affected by this AD.

Note 2: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required within the next 100
hours time-in-service after the effective date
of this AD, unless already accomplished.

To prevent trim system malfunction caused
by contact between the freon air inlet duct
and electrical wiring, which could result in
loss of control of the airplane, accomplish the
following:

(a) Inspect the baggage compartment for
stringer or air cycle machine (ACM) by-pass
duct damage (cracks, frays, nicks, dents, etc.)
in accordance with the ACCOMPLISHMENT
INSTRUCTIONS section of Piaggio Avante P—
180 Service Bulletin (SB) 80—-00083, Original
Issue: December 7, 1994; Revision No. 1:
December 5, 1995. If any parts are damaged,
prior to further flight, repair or replace the
damaged part in accordance with the
applicable maintenance manual.

(b) Modify the freon air inlet duct and
electrical wiring (Modification No.
80MO000014) in accordance with the
ACCOMPLISHMENT INSTRUCTIONS
section of Piaggio Avante P-180 SB 80—
00083, Original Issue: December 7, 1994;
Revision No. 1: December 5, 1995.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an equivalent level of safety may be
approved by the Manager, Brussels Aircraft
Certification Division, FAA, Europe, Africa,
and Middle East Office, c/o American

Embassy, B—1000 Brussels, Belgium. The
request shall be forwarded through an
appropriate FAA Maintenance Inspector,
who may add comments and then send it to
the Manager, Brussels Aircraft Certification
Division.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Brussels Aircraft
Certification Division.

(e) All persons affected by this directive
may obtain copies of the documents referred
to herein upon request to I.A.M. Rinaldo
Piaggio, S.p.A., Via Cibrario, 4 16154, Genoa,
Italy; or may examine these documents at the
FAA, Central Region, Office of the Assistant
Chief Counsel, Room 1558, 601 E. 12th
Street, Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
February 7, 1997.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 97-3692 Filed 2—-13-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 39

[Docket No. 96-NM—-188-AD]

RIN 2120-AA64

Airworthiness Directives; British

Aerospace Model BAC 1-11 200 and
400 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
British Aerospace Model BAC 1-11 200
and 400 series airplanes. This proposal
would require repetitive ultrasonic
inspections to detect cracking of the
lugs of the engine mounting beams, and
replacement of the beam with a
serviceable part, if necessary. This
proposal is prompted by reports of
fatigue cracking of the lugs of the engine
mounting beams. The actions specified
by the proposed AD are intended to
detect and correct such cracking of the
engine mounting lugs, which could
result in reduced structural capability of
the engine mount.

DATES: Comments must be received by
March 27, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
188-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.
Comments may be inspected at this

location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace, Airbus Limited, P.O.
Box 77, Bristol BS99 7AR, England. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT: Tim
Backman, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2797; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 96—NM-188-AD.” The
postcard will be date stamped and
returned to the commenter.

Auvailability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-188-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055-4056.

Discussion

The Civil Aviation Authority (CAA),
which is the airworthiness authority for



Federal Register / Vol. 62, No. 31 / Friday, February 14, 1997 / Proposed Rules

6893

the United Kingdom, recently notified
the FAA that an unsafe condition may
exist on all British Aerospace Model
BAC 1-11 200 and 400 series airplanes.
The CAA advises that it has received
two reports of fatigue cracking of the
upper rear engine mounting beam. In
one instance, the airplane had
accumulated 11,344 flight hours and
logged 6,267 landings. In the other
instance, the airplane had accumulated
1,740 flight hours and logged 858
landings. In the latter instance, the crack
of the lug had opened sufficiently to be
detected visually and had propagated in
the longitudinal direction of the beam
from the bore to the outside edge of the
lug. Such cracking of the lugs of the
engine mounting beam, if not detected
and corrected, could result in reduced
structural capability of the engine
mount.

Explanation of Relevant Service
Information

British Aerospace has issued Alert
Service Bulletin 53—-A-PM6032, Issue 1,
dated April 7, 1995, which describes
procedures for repetitive ultrasonic
inspections to detect cracking of the
lugs of the lower forward, lower rear,
upper forward, and upper rear engine
mounting beams, and replacement of
the beam with a serviceable part, if
necessary. The CAA classified this
service bulletin as mandatory in order to
assure the continued airworthiness of
these airplanes in the United Kingdom.

FAA'’s Conclusions

This airplane model is manufactured
in the United Kingdom and is type
certificated for operation in the United
States under the provisions of §21.29 of
the Federal Aviation Regulations (14
CFR 21.29) and the applicable bilateral
airworthiness agreement. Pursuant to
this bilateral airworthiness agreement,
the CAA has kept the FAA informed of
the situation described above. The FAA
has examined the findings of the CAA,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design registered in the United
States, the proposed AD would require
repetitive ultrasonic inspections to
detect cracking of the lugs of the lower
forward, lower rear, upper forward, and
upper rear engine mounting beams, and
replacement of the beam with a

serviceable part, if necessary. The
actions would be required to be
accomplished in accordance with the
alert service bulletin described
previously.

Operators should note that certain
compliance times in the proposed AD
are specified in landings or flight hours,
as well as calendar time. The FAA has
determined that, since fatigue cracking
is directly related to the number of
landings, the compliance times should
be specified in landings that are based
on the earliest number of landings
known to have been completed when
cracking of the lugs of the engine
mounting beams were detected.

Cost Impact

The FAA estimates that 31 British
Aerospace Model BAC 1-11 200 and
400 series airplanes of U.S. registry
would be affected by this proposed AD,
that it would take approximately 6 work
hours per airplane to accomplish the
proposed actions, and that the average
labor rate is $60 per work hour. Based
on these figures, the cost impact of the
proposed AD on U.S. operators is
estimated to be $11,160 or $360 per
airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule** under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the

location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

British Aerospace Airbus Limited (Formerly
British Aerospace Commercial Aircraft
Limited, British Aerospace Aircraft
Group): Docket 96—-NM-188-AD.

Applicability: All Model BAC 1-11 200
and 400 series airplanes, certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To detect and correct cracking of the
engine mounting lugs, which could result in
reduced structural capability of the engine
mount; accomplish the following:

(a) Perform an ultrasonic inspection to
detect cracking of the lugs of the lower
forward, lower rear, upper forward, and
upper rear of the engine mounting beams in
accordance with British Aerospace Alert
Service Bulletin 53—-A-PM6032, Issue 1,
dated April 7, 1995, and at the earliest of the
times specified in paragraph (a)(1), (a)(2), or
(a)(3) of this AD.

(1) Within 850 landings after the effective
date of this AD. Or

(2) Within 1,700 flight hours after the
effective date of this AD. Or

(3) Within 2 years after the effective date
of this AD.

(b) If no cracking is detected, repeat the
inspection thereafter at intervals not to
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exceed 1,700 flight hours or 850 landings,
whichever occurs first.

(c) If any cracking is detected, prior to
further flight, replace the engine mounting
beam in accordance with British Aerospace
Alert Service Bulletin 53-A-PM6032, Issue
1, dated April 7, 1995.

(d) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(e) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on February
7,1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-3696 Filed 2—-13-97; 8:45 am]
BILLING CODE 4910-13-U

14 CFR Part 71
[Airspace Docket No. 95-ANM-27]

Proposed Amendment to Class E
Airspace, Burlington, Colorado

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This proposed rule would
amend the Burlington, Colorado, Class E
airspace to accommodate new Standard
Instrument Approach Procedures
(SIAPS) at Kit Carson County Airport.
The area would be depicted on
aeronautical charts for pilot reference.
DATES: Comments must be received on
or before March 31, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Operation Branch, ANM-530, Federal
Aviation Administration, Docket No.
95-ANM-27, 1601 Lind Avenue SW,
Renton, Washington 98055-4056.

The official docket may be examined
at the same address.

An informal docket may also be
examined during normal business hours
at the address listed above.

FOR FURTHER INFORMATION CONTACT:
James Frala, ANM-532.4, Federal

Aviation Administration, Docket No.
95-ANM-27, 1601 Lind Avenue SW,
Renton, Washington 98055—4056;
telephone number: (206) 227-2535.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy related
aspects of the proposal.
Communications should identify the
airspace docket number and be
submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made “Comments
to Airspace Docket No. 95-ANM-27.”
The postcard will be date/time stamped
and returned to the commenter. All
communications received on or before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in the light of comments received. All
comments submitted will be available
for examination at the address listed
above both before and after the closing
date for comments. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRM’s

Any person may obtain a copy of this
NPRM by submitting a request to the
Federal Aviation Administration,
Operations Branch ANM-530, 1601
Lind Avenue SW, Renton, Washington
98055-4056. Communications must
identify the notice number of this
NPRM. Persons interested in being
placed on a mailing list for future
NPRM'’s should also request a copy of
Advisory Circular No. 11-2A, which
describes the application procedure.

The Proposal

The FAA is considering an
amendment to part 71 of the Federal
Aviation Regulations (14 CFR part 71) to
amend Class E airspace at Burlington,
Colorado, to accommodate new SIAPS
at Kit Carson County Airport. The area
would be depicted on aeronautical

charts for pilot reference. The
coordinates for this airspace docket are
based on North American Datum 83.
Class E airspace areas extending upward
from 700 feet or more above the surface
of the earth are published in Paragraph
6005 of FAA Order 7400.9D dated
September 4, 1996, and effective
September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the Order.

The FFA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore, (1) is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this rule,
while promulgated, will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for 14 CFR
part 71 continues to read as follows:
Authority: 49 U.S.C. 106(g), 40103, 40113,

40120; E.O. 10854, 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

§71.1 [Amended]

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, Airspace
Designations and Reporting Points,
dated September 4, 1996, and effective
September 16, 1996, is amended as
follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more

above the surface of the earth.
* * * * *

ANM CO E5 Burlington, CO [Revised]

Burlington, Kit Carson County Airport, CO
(Lat. 39°14'41" N, long, 102°17'05" W).
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That airspace extending upward from 700
feet above the surface within a 10.5-mile
radius of the Kit Carson County Airport; that
airspace extending upward from 1,200 feet
above the surface beginning at lat. 39°48'00"
N, long. 103°10'00"" W; to lat. 39°29'00" N,
long. 101°37'00"" W; to lat. 39°18'30" N, long.
101°37'00" W; to lat. 38°57'00" N, long.
102°05'00"" W; to lat. 39°00'00" N, long.
102°50'30" W; to lat. 39°38'30" N, long.
103°18'00" W; thence to point of beginning,
excluding the airspace within the State of
Kansas.

* * * * *

Issued in Seattle, Washington, on January
30, 1997.

George L. Orr,

Acting Manager, Air Traffic Division,
Northwest Mountain Region.

[FR Doc. 97-3754 Filed 2—13-97; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 71
[Airspace Docket No. 97-AEA-13]

Proposed Amendment to Class E
Airspace; Clearfield, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking.

SUMMARY: This notice proposes to
amend the Class E airspace area at
Clearfield, PA. The development of a
new Standard Instrument Approach
Procedure (SIAP) at Clearfield-Lawrence
Airport based on the Global Positioning
System (GPS) has made this proposal
necessary. Additional controlled
airspace extending upward from 700
feet above the surface (AGL) is needed
to accommodate this SIAP and for
instrument flight rules (IFR) operations
at the airport.

DATES: Comments must be received on
or before March 25, 1997.

ADDRESSES: Send comments on the
proposal in triplicate to: Manager,
Operations Branch, AEA-530, Docket
No. 97-AEA-13, F.A A. Eastern Region,
Federal Building #111, John F. Kennedy
Int’l Airport Jamaica, NY 11430.

The official docket may be examined
in the Office of the Assistant Chief
Counsel, AEA-7, F.A.A. Eastern Region,
Federal Building #111, John F. Kennedy
International Airport, Jamaica, New
York 11430.

An informal docket may also be
examined during normal business hours
in the Operations Branch, AEA-530,
F.A.A. Eastern Region, Federal Building,
#111, John F. Kennedy International
Airport, Jamaica, NY 11430.

FOR FURTHER INFORMATION CONTACT: Mr.
Francis T. Jordan, Jr., Airspace
Specialist, Operations Branch, AEA-530

F.A.A. Eastern Region, Federal Building
#111, John F. Kennedy International
Airport, Jamaica, New York 11430;
telephone: (718) 553-4521.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, economic, environmental,
and energy related aspects of the
proposal. Communications should
identify the airspace docket number and
be submitted in triplicate to the address
listed above. Commenters wishing the
FAA to acknowledge receipt of their
comments on this notice must submit
with those comments a self-addressed,
stamped postcard on which the
following statement is made:
“Comments to Airspace Docket No. 97—
AEA-13.” The postcard will be date/
time stamped and returned to the
commenter. All communications
received on or before the closing date
for comments will be considered before
taking action on the proposed rule. The
proposal contained in this notice may
be changed in light of comments
received. All comments submitted will
be available for examination in the
Rules Docket both before and after the
closing date for comments. A report
summarizing each substantive public
contact with the FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

Any person may obtain a copy of this
Notice of Proposed Rulemaking (NPRM)
by submitting a request to the Office of
the Assistant Chief Counsel, AEA-7,
F.A.A. Eastern Region, Federal Building
#111, John F. Kennedy International
Airport, Jamaica, NY 11430.
Communications must identify the
notice number of this NPRM. Persons
interested in being placed on a mailing
list for future NPRMs should also
request a copy of Advisory Circular No.
11-2A, which describes the application
procedure.

The Proposal

The FAA is considering an
amendment to Part 71 of the Federal
Aviation Regulations (14 CFR Part 71) to
amend the Class E airspace area at
Clearfield, PA. A GPS RWY 30 SIAP has
been developed for the Clearfield-

Lawrence Airport. Additional controlled
airspace extending upward from 700
feet above the surface (AGL) is needed
to accommodate this SIAP and for IFR
operations at the airport. Class E
airspace designations for airspace areas
extending upward from 700 feet or more
above the surface are published in
Paragraph 6005 of FAA Order 7400.9D,
dated September 4, 1996, and effective
September 16, 1996, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document would be
published subsequently in the order.

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current.
Therefore, this proposed regulation—(1)
is not a ““significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”’ under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that would only affect air
traffic procedures and air navigation, it
is certified that this proposed rule
would not have significant economic
impact on a substantial number of small
entities under the criteria of the
Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—[AMENDED]

1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40113,
40120; E.O. 10854; 24 FR 9565, 3 CFR, 1959—
1963 Comp., p. 389; 14 CFR 11.69.

2. The incorporation by reference in
14 CFR 71.1 of the Federal Aviation
Administration Order 7400.9D, dated
September 4, 1996, and effective
September 16, is proposed to be
amended as follows:

Paragraph 6005 Class E airspace areas
extending upward from 700 feet or more
above the surface of the earth.

* * * * *

AEA PA E5 Clearfield, PA [Revised]

Clearfield-Lawrence Airport, Clearfield, PA
(Lat. 41°02'55"N, long. 78°24'47"'W)
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That airspace extending upward from 700
feet above the surface within a 10-mile radius
of Clearfield-Lawrence Airport, excluding
that portion which overlies the Philipsburg,
PA Class E airspace area.

* * * * *

Issued in Jamaica, New York, on February
3,1997.

James K. Buckles,

Acting Manager, Air Traffic Division, Eastern
Region.

[FR Doc. 97-3752 Filed 2—13-97; 8:45 am]
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Parts 500, 505 and 515

Foreign Assets Control Regulations;
Regulations Prohibiting Transactions
Involving the Shipment of Certain
Merchandise Between Foreign
Countries; Cuban Assets Control
Regulations: Civil Penalty
Administrative Hearings

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Treasury Department
proposes to amend the Foreign Assets
Control Regulations and the Cuban
Asset Control Regulations to add
procedures for the conduct of
administrative hearings in civil penalty
cases and for settlement of civil penalty
cases in lieu of administrative hearings.
A conforming amendment is proposed
to be made to the Transaction Control
Regulations.

DATES: Written comments must be
received by March 17, 1997.

ADDRESSES: Comments may be mailed to
the Director, Office of Foreign Assets
Control, U.S. Treasury Department,
1500 Pennsylvania Avenue, NW—
Annex, Washington, DC 20220.

FOR FURTHER INFORMATION CONTACT: MTrs.
B.S. Scott, Chief, Civil Penalties
Program (tel.: 202/622—-6140), or
William B. Hoffman, Chief Counsel (tel.:
202/622-2410), Office of Foreign Assets
Control, U.S. Treasury Department,
Washington, DC 20220.

SUPPLEMENTARY INFORMATION:

Electronic and Facsimile Availability

This document is available as an
electronic file on The Federal Bulletin
Board the day of publication in the
Federal Register. By modem, dial 202/
512-1387 and type /GO FAC,” or call
202/512-1530 for disk or paper copies.
This file is available for downloading
without charge in WordPerfect 5.1,
ASCII, and Adobe Acrobat™ readable

(*.PDF) formats. For Internet access, the
address for use with the World Wide
Web (Home Page), Telnet, or FTP
protocol is: fedbbs.access.gpo.gov. The
document is also accessible for
downloading in ASCII format without
charge from Treasury’s Electronic
Library (“"TEL”) in the ““Business, Trade
and Labor Mall”’ of the FedWorld
bulletin board. By modem, dial 703/
321-3339, and select the appropriate
self-expanding file in TEL. For Internet
access, use one of the following
protocols: Telnet = fedworld.gov
(192.239.93.3); World Wide Web (Home
Page) = http://www.fedworld.gov; FTP
= ftp.fedworld.gov (192.239.92.205).
Additional information concerning the
programs of the Office of Foreign Assets
Control is available for downloading
from the Office’s Internet Home Page:
http://www.ustreas.gov/treasury/
services/fac/fac.html, or in fax form
through the Office’s 24—hour fax—on—
demand service: call 202/622-0077
using a fax machine, fax modem, or
(within the United States) a touch—tone
telephone.

Background

The Foreign Assets Control
Regulations, 31 CFR part 500, and the
Cuban Asset Control Regulations, 31
CFR part 515 (jointly, the
“Regulations”), are proposed to be
amended to provide for detailed
procedures governing administrative
hearings, as provided in section 1710(c)
of the Cuban Democracy Act of 1992 (22
U.S.C. 6001-6010 — the “CDA”). A
conforming amendment is proposed to
be made to §505.50 of the Regulations
Prohibiting Transactions Involving the
Shipment of Certain Merchandise
Between Foreign Countries, 31 CFR part
505, which incorporates by reference
the penalty provisions of part 500.
Because the CDA amends section 16 of
the Trading with the Enemy Act (50
U.S.C. App. 16) to permit the imposition
of civil monetary penalties and civil
forfeiture with opportunity for hearing
and discovery, subpart G of the
Regulations is proposed to be revised to
establish the procedures governing
administrative hearings.

Before this proposed rule is adopted
as a final rule, consideration will be
given to written comments (a signed
original and 2 copies) that are timely
submitted to the OFAC. All comments
will be available for public inspection
and copying.

Regulatory Flexibility Act

It has been determined that this notice
of proposed rulemaking is not a
“significant regulatory action” as
defined in Executive Order 12866.
Therefore, a regulatory assessment is not

required. It is hereby certified, pursuant
to the Regulatory Flexibility Act (5
U.S.C. 605(b)), that the proposed rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities, so that no
regulatory flexibility analysis is
required. The factual basis for this
certification is as follows: Since civil
penalty procedures under the
Regulations were adopted (June 29,
1993, for part 515; April 8, 1994, for part
500), all recipients of a prepenalty
notice under the Regulations have been
provided the opportunity to request an
administrative hearing, with prehearing
discovery, prior to imposition of a
penalty. 88 500.702(b) & 515.702(b). As
of December 20, 1996, the cumulative
number of hearing requests pending was
27. Of these, only 10 involved
respondents that are small business
entities with fewer than 500 employees.
A respondent’s decision to use the
administrative hearing process is strictly
voluntary, and any final agency action
imposing a civil penalty, with or
without an administrative hearing,
remains appealable pursuant to section
702 of the Administrative Procedure Act
(5 U.S.C. 553-596 — the “APA").

The collection of information in the
proposed rules arises in the conduct of
administrative actions or investigations
by OFAC against specific individuals or
entities and is, therefore, not subject to
the requirements of the Paperwork
Reduction Act pursuant to 44 U.S.C.
3518(c)(1)(B)(ii).

List of Subjects
31 CFR Part 500

Administrative practice and
procedure, Banks, banking, Blocking of
assets, Cambodia, Currency, Estates,
Exports, Finance, Foreign claims,
Foreign investment in the United States,
Foreign trade, Imports, Information and
informational materials, International
organizations, North Korea, Penalties,
Reporting and recordkeeping
requirements, Securities, Services,
Specially designated nationals,
Terrorism, Travel restrictions, Trusts
and trustees, Vessels, Vietnam.

31 CFR Part 505

Administrative practice and
procedure, Arms and munitions, Banks,
banking, Communist countries, Exports,
Finance, Foreign trade, Nuclear
materials, Penalties, Reporting and
recordkeeping requirements.

31 CFR Part 515

Administrative practice and
procedure, Air carriers, Banks, banking,
Blocking of assets, Cuba, Currency,
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Estates, Exports, Finance, Foreign
investment in the United States, Foreign
trade, Imports, Information and
informational materials, Penalties,
Reporting and recordkeeping
requirements, Securities, Shipping,
Specially designated nationals,
Terrorism, Travel restrictions, Trusts
and trustees, Vessels.

For the reasons set forth in the
preamble, 31 CFR parts 500, 505 and
515 are proposed to be amended as set
forth below:

PART 500—FOREIGN ASSETS
CONTROL REGULATIONS

1. The authority citation for part 500
is revised to read as follows:

Authority: 50 U.S.C. App. 1-44; Pub. L.
104-132, 110 Stat. 1214, 1254 (18 U.S.C.
2332d); Pub. L. 101-410, 104 Stat. 890 (28
U.S.C. 2461 note); E.O. 9193, 7 FR 5205, 3
CFR, 1938-1943 Comp., p. 1174; E.O. 9989,
13 FR 4891, 3 CFR, 1943-1948 Comp., p. 748.

2. Subpart G is revised to read as
follows:

Subpart G—Penalties
Secs.
500.701 Penalties.

500.702 Prepenalty notice; contents; service.
500.703 Response to prepenalty notice; right
to hearing and prehearing discovery;

informal settlement.

500.704 Penalty imposition or withdrawal
absent a hearing request.

500.705 Time and opportunity to request a
hearing.

500.706 Hearing, discovery, and decision on
the record.

500.707 Judicial review.

500.708 Referral to United States Department
of Justice; administrative collection
measures.

Subpart G—Penalties

§500.701 Penalties.

(a) Attention is directed to section 16
of the Trading with the Enemy Act (50
U.S.C. App. 16), as adjusted pursuant to
the Federal Civil Penalties Inflation
Adjustment Act of 1990 (Pub. L. 101-
410, as amended, 28 U.S.C. 2461 note),
which provides that:

(1) Persons who willfully violate any
provision of that act or any license, rule,
or regulation issued thereunder, and
persons who willfully violate, neglect,
or refuse to comply with any order of
the President issued in compliance with
the provisions of that act shall, upon
conviction, be fined not more than
$1,000,000 or, if an individual, be fined
not more than $100,000 or imprisoned
for not more than 10 years, or both; and
an officer, director, or agent of any
corporation who knowingly participates
in such violation shall, upon conviction,
be fined not more than $100,000 or

imprisoned for not more than 10 years,
or both.

(2) Any property, funds, securities,
paper, or other articles or documents, or
any vessel, together with its tackle,
apparel, furniture, and equipment,
concerned in a violation of the act may
upon conviction be forfeited to the
United States.

(3) The Secretary of the Treasury may
impose a civil penalty of not more than
$55,000 per violation on any person
who violates any license, order, or
regulation issued under that act.

(4) Any property, funds, securities,
papers, or other articles or documents,
or any vessel, together with its tackle,
apparel, furniture, and equipment, that
is the subject of a violation subject to a
civil penalty issued pursuant to the act
shall, at the discretion of the Secretary
of the Treasury, be forfeited to the
United States Government.

(b) The criminal penalties provided in
the Trading with the Enemy Act are
subject to increase pursuant to 18 U.S.C.
3571.

(c) Attention is directed to 18 U.S.C.
1001, which provides that whoever, in
any matter within the jurisdiction of any
department or agency of the United
States, knowingly and willfully falsifies,
conceals or covers up by any trick,
scheme, or device a material fact, or
makes any false, fictitious or fraudulent
statements or representation or makes or
uses any false writing or document
knowing the same to contain any false,
fictitious or fraudulent statement or
entry, shall be fined under title 18,
United States Code, or imprisoned not
more than five years, or both.

§500.702 Prepenalty notice; contents;
service.

(a) When required. If the Director of
the Office of Foreign Assets Control has
reasonable cause to believe that there
has occurred a violation of any
provision of this part or a violation of
the provisions of any license, ruling,
regulation, order, direction or
instruction issued by or pursuant to the
direction or authorization of the
Secretary of the Treasury pursuant to
this part or otherwise under the Trading
with the Enemy Act, and the Director
determines that further proceedings are
warranted, he shall issue to the person
concerned a notice of his intent to
impose a monetary penalty and/or
forfeiture. The prepenalty notice may be
issued whether or not another agency
has taken any action with respect to this
matter.

(b) Contents—(1) Facts of violation.
The prepenalty notice shall describe the
violation, specify the laws and
regulations allegedly violated, and state

the amount of the proposed monetary
penalty and/or forfeiture.

(2) Respondent’s rights—(i) Right to
respond. The prepenalty notice shall
also inform the respondent of
respondent’s right to respond to the
notice within 30 days of the mailing or
other service of the notice pursuant to
paragraph (c) of this section, as to why
a monetary penalty and/or forfeiture
should not be imposed, or, if imposed,
why it should be in a lesser amount
than proposed.

(ii) Right to request a hearing. The
prepenalty notice shall also inform the
respondent that, in the response
provided for in paragraph (b)(2)(i) of
this section, the respondent may also
request a hearing conducted pursuant to
5 U.S.C. 554-557 to present the
respondent’s defenses to the imposition
of a penalty and/or forfeiture and to
offer any other information that the
respondent believes should be included
in the agency record prior to a final
determination concerning the
imposition of a penalty and/or
forfeiture. Untimely response
constitutes a waiver of a hearing.

(iii) Right to request discovery prior to
hearing. The prepenalty notice shall
also inform the respondent of the right
to discovery prior to a requested
hearing. Discovery must be requested in
writing in the response provided for in
paragraph (b)(2)(i) of this section, jointly
with respondent’s request for a hearing.
Untimely response constitutes a waiver
of prehearing discovery.

(c) Service. The prepenalty notice, or
any amendment or supplement thereto,
shall be served upon the respondent.
Service shall be presumed completed:

(1) Upon mailing a copy by registered
or certified mail, return receipt
requested, addressed to the respondent
at the respondent’s last known address;
or

(2) Upon presentment of a date—
stamped postal receipt by the Office of
Foreign Assets Control with respect to
any respondent who has refused,
avoided, or in any way attempted to
decline delivery, tender, or acceptance
of the registered or certified letter or has
refused to recover a registered or
certified letter served; or

(3) Upon leaving a copy with the
respondent or an officer, a managing or
general agent, or any other agent
authorized by appointment or by law to
accept or receive service for the
respondent, evidenced by a certificate of
service signed by the individual making
such service, stating the method of
service and the identity of the
individual with whom the prepenalty
notice was left; or
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(4) Upon proof of service on a
respondent who is not resident in the
United States by any method of service
permitted by the law of the jurisdiction
in which the respondent resides or is
located, provided the requirements of
such foreign law satisfy due process
requirements under United States law
with respect to notice of administrative
proceedings, and where applicable laws
or intergovernmental agreements or
understandings make the methods of
service set forth in paragraphs (c)(1)
through (3) of this section inappropriate
or ineffective for service upon the
nonresident respondent.

§500.703 Response to prepenalty notice;
right to hearing and prehearing discovery;
informal settlement.

(a) Deadline for response. The
respondent shall have 30 days from the
date of mailing or other service of the
prepenalty notice pursuant to
§500.702(c) to respond thereto.

(b) Form and contents of response—
(2) In general. The written response
need not be in any particular form, but
shall contain information sufficient to
indicate that it is in response to the
prepenalty notice. It should be
responsive to the allegations contained
therein and set forth the nature of the
respondent’s defenses.

(i) The response must admit or deny
specifically each separate allegation of
violation made in the prepenalty notice.
If the respondent is without knowledge
as to an allegation, the response shall so
state, and such statement shall operate
as a denial. Failure to deny, controvert,
or object to any allegation will be
deemed an admission of that allegation.

(i) The response must also set forth
any additional or new matter or
arguments the respondent seeks, or shall
seek, to use in support of all defenses or
claims for mitigation. Any defense or
partial defense not specifically set forth
in the response shall be deemed waived,
and evidence thereon may be refused,
except for good cause shown.

(iii) The response must also
accurately state, for each respondent,
the respondent’s full name and address
for future service, including current
telephone number and area code.
Respondents are responsible for
providing timely written notice to all
interested parties of any subsequent
changes in the information provided.

(2) Request for hearing. Any request
for an administrative hearing and
prehearing discovery shall be made in
the written response made pursuant to
this section and within the 30-day time
period specified in §500.705(a).

(3) Informal settlement. In addition or
as an alternative to a written response

to a prepenalty notice pursuant to this
section, the respondent or respondent’s
representative may contact the Office of
Foreign Assets Control as advised in the
prepenalty notice to propose the
settlement of allegations contained in
the prepenalty notice and related
matters. In the event of settlement at the
prepenalty stage, the prepenalty notice
will be withdrawn, the respondent is
not required to take a written position
on allegations contained in the
prepenalty notice, and the Office of
Foreign Assets Control will make no
final determination as to whether a
violation occurred. The amount
accepted in settlement of allegations in
a prepenalty notice may vary from the
civil penalty that might finally be
imposed in the event of a formal
determination of violation. In the event
no settlement is reached, the 30—day
period specified in paragraph (a) of this
section for written response to the
prepenalty notice remains in effect
unless additional time is granted by the
Office of Foreign Assets Control.
Untimely response constitutes a waiver
of a hearing and prehearing discovery.

§500.704 Penalty imposition or withdrawal
absent a hearing request.

(a) No violation. If, after considering
any presentations made in response to
the prepenalty notice and any relevant
facts, the Director determines that there
was no violation by the respondent
named in the prepenalty notice, the
Director promptly shall notify the
respondent in writing of that
determination and that no civil
monetary penalty or civil forfeiture
pursuant to this subpart will be
imposed.

(b) Violation. If, after considering any
presentations made in response to the
prepenalty notice and any relevant facts,
the Director determines that there was a
violation by the respondent named in
the prepenalty notice, the Director
promptly shall issue a written notice of
the imposition by the Office of Foreign
Assets Control of the civil monetary
penalty and/or civil forfeiture and/or
other available disposition on that
respondent.

(1) The penalty/forfeiture notice shall
inform the respondent that payment of
the assessed penalty must be made
within 30 days of the mailing of the
penalty notice.

(2) The penalty/forfeiture notice shall
inform the respondent of the
requirement to furnish respondent’s
taxpayer identification number pursuant
to 31 U.S.C. 7701 and that the
Department intends to use such number
for the purposes of collecting and
reporting on any delinquent penalty

amount in the event of a failure to pay
the penalty imposed.

§500.705 Time and opportunity to request
a hearing.

(a) Deadline for hearing request.
Within 30 days of the date of mailing or
other service of the prepenalty notice
pursuant to §500.702(c), the respondent
may file a written request for an agency
hearing conducted pursuant to this
section, to present the respondent’s
defenses to the imposition of a penalty
and/or forfeiture, and to offer any other
information found to be admissible into
the agency record prior to a final
determination concerning the
imposition of a penalty and/or
forfeiture.

(b) Content of written response. If an
agency hearing is requested by the
respondent or by the respondent’s
counsel, the written hearing request
must be accompanied by a written
response to the prepenalty notice
containing the information required by
§500.703(b)(1)(i) through (iii). An
untimely hearing request or written
response to the prepenalty notice
constitutes a waiver of a hearing.

(c) Signature of filings. All hearing
requests, motions, responses,
interrogatories, requests for deposition
transcripts, requests for protective
orders, and all other filings relating to
requests for and responses to discovery
or pertaining to the hearing process,
must be signed by each requesting party
and, if represented, by each party’s
counsel.

§500.706 Hearing, discovery, and decision
on the record.

(a) Notice of hearing. (1) Any
respondent requesting a hearing shall
receive notice of the time and place of
the hearing at the service address
provided pursuant to
§500.703(b)(1)(iii). Requests to change
the time and place of a hearing may be
submitted to the Administrative Law
Judge, who may modify the original
notice or subsequently set hearing dates.
All requests for any change in time and
place of a hearing must be received in
the Administrative Law Judge’s
chambers and served upon all interested
parties no later than 10 working days
before the scheduled hearing date.

(2) The hearing shall be conducted in
a manner consistent with 5 U.S.C. 554—
557, pursuant to section 1710(c) of the
Cuban Democracy Act of 1992 (22
U.S.C. 6001-6010), and section 16 of the
Trading with the Enemy Act (50 U.S.C.
App. 16).

(b) Powers. The Administrative Law
Judge shall have all powers necessary to
conduct the hearing, consistent with 5
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U.S.C. 554-557, including the following
powvers:

(1) To administer oaths and
affirmations;

(2) To require production of records
or any information relative to any act or
transaction subject to this part,
including the imposition of sanctions
available under Federal Rule of Civil
Procedure 37(b)(2) (Fed. R. Civ. P.
37(b)(2), 28 U.S.C.) for a party’s failure
to comply with discovery requests;

(3) To receive relevant and material
evidence and to rule upon the
admission of evidence and offers of
proof;

(4) To take or cause depositions to be
taken as authorized by this part;

(5) To regulate the course of the
hearing and the conduct of the parties
and their counsel;

(6) To hold scheduling or prehearing
conferences as deemed necessary;

(7) To consider and rule upon all
procedural and other motions
appropriate in an adjudicatory
proceeding, provided that only the
Secretary or the Secretary’s designee
shall have the power to grant any
motion to dismiss the proceeding or to
decide any other motion that results in
a final determination of the merits of the
proceeding;

(8) To prepare and present to the
Secretary or to the Secretary’s designee
a recommended decision as provided in
paragraph (s) of this section;

(9) To recuse himself on motion made
by a party or on the Administrative Law
Judge’s own motion;

(10) To establish time, place and
manner limitations on the attendance of
the public and the media for any public
hearing;

(11) To perform all necessary or
appropriate measures to discharge the
duties of an Administrative Law Judge;
and

(12) To set fees and expenses for
witnesses, including expert witnesses.

(c) Appearance and practice in a civil
penalty hearing—(1) Appearance before
an Administrative Law Judge by
counsel. Any member in good standing
of the bar of the highest court of any
state, commonwealth, possession, or
territory of the United States, or the
District of Columbia may represent
respondents upon written request in a
civil penalty hearing. A copy of the
document appointing the counsel shall
be presented to the Administrative Law
Judge upon the first appearance of
counsel.

(2) Appearance before an
Administrative Law Judge by a non-
lawyer. A respondent may appear on his
own behalf; a member of a partnership
may represent the partnership; a duly

authorized officer, director, or employee
of any corporation may represent that
corporation in a civil penalty hearing.

(3) Office of Foreign Assets Control
representation. The Office of Foreign
Assets Control shall be represented by
the Chief Counsel of the Office of
Foreign Assets Control or by the Chief
Counsel’s designee.

(d) Conflicts of interest—(1) Conflict
of interest in representation. No
individual shall appear as counsel for a
party in a proceeding conducted
pursuant to this subpart if it reasonably
appears that such representation may be
materially limited by that counsel’s
responsibilities to a third person, or by
counsel’s own interests.

(2) Corrective Measures. The
Administrative Law Judge may take
corrective measures at any stage of a
proceeding to cure a conflict of interest
in representation, including the
issuance of an order limiting the scope
of representation or disqualifying an
individual from appearing in a
representative capacity for the duration
of the proceeding.

(e) Ex parte communications—(1)
Definition. The term ex parte
communication means any material oral
or written communication not on the
public record concerning the merits of
an adjudicatory proceeding with respect
to which reasonable prior notice to all
parties is not given, on any material
matter or proceeding covered by these
regulations that takes place between:

(i) A party to the proceeding, a party’s
counsel, or any other individual; and

(if) The Administrative Law Judge
handling that proceeding, or the
Secretary, or the Secretary’s designee.

(2) Exceptions. (i) A request for the
status of the proceeding does not
constitute an ex parte communication;
and

(ii) Settlement inquiries and
discussions do not constitute ex parte
communications.

(3) Prohibition on ex parte
communications. From the time a
respondent requests a hearing until the
date that the Secretary or the Secretary’s
desig