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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

7 CFR Part 319

[Docket No. 94-116-5]

RIN 0579-AA84

Importation of Fresh Hass Avocado
Fruit Grown in Michoacan, Mexico

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Final rule.

SUMMARY: We are amending the
regulations governing the importation of
fruits and vegetables to allow fresh Hass
avocado fruit grown in approved
orchards in approved municipalities in
Michoacan, Mexico, to be imported into
certain areas of the United States,
subject to certain conditions. We are
taking this action in response to a
request from the Mexican Government
and after reviewing public comments
regarding that request and conducting a
pest risk assessment. The conditions to
which the importation of fresh Hass
avocado fruit will be subject, including
pest surveys and pest risk-reducing
cultural practices, packinghouse
procedures, inspection and shipping
procedures, and restrictions on the time
of year shipments may enter the United
States, will reduce the risk of pest
introduction to an insignificant level.
Furthermore, climatic conditions in
those areas of the United States into
which the avocados will be allowed will
preclude the establishment in the
United States of any of the exotic plant
pests that may attack avocados in
Michoacan, Mexico.

EFFECTIVE DATE: March 7, 1997.

FOR FURTHER INFORMATION CONTACT: Mr.
Ronald C. Campbell, Staff Officer, Port
Operations, PPQ, APHIS, 4700 River
Road Unit 139, Riverdale, MD 20737—

1236, (301) 734—6799; E-mail:
rcampbell@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

The Fruits and Vegetables regulations
contained in 7 CFR 319.56 through
319.56-8 (referred to below as the
regulations) prohibit or restrict the
importation of fruits and vegetables into
the United States to prevent the
introduction and dissemination of
injurious insects that are new to or not
widely distributed within and
throughout the United States. The
regulations do not provide for the
importation of fresh avocado fruits
grown in Mexico into the United States,
except to Alaska under the conditions
specified in §319.56-2bb.

On November 15, 1994, we published
an advance notice of proposed
rulemaking (ANPR) in the Federal
Register (59 FR 59070-59071, Docket
No. 94-116-1) announcing that the
Animal and Plant Health Inspection
Service (APHIS) had received a request
from the Government of Mexico to
allow, under certain conditions, the
importation of fresh Hass avocado fruit
grown in approved orchards in
approved municipalities in Michoacan,
Mexico, into certain areas of the United
States. We solicited comments
concerning the Mexican Government
request for 28 days ending on December
13, 1994, and two public hearings were
held in late November 1994 concerning
issues raised in the ANPR. On December
19, 1994, we published a document in
the Federal Register (59 FR 65280,
Docket No. 94-116-2) informing the
public that we had reopened the
comment period and would continue to
accept comments until January 3, 1995,
including any comments received
between December 13—the close of the
original comment period—and
December 19. By the close of the
extended comment period, we had
received over 300 comments concerning
the ANPR.

On July 3, 1995, we published in the
Federal Register (60 FR 34831-34842,
Docket No. 94-116-3) a proposed rule
to allow fresh Hass avocado fruit grown
in approved orchards in approved
municipalities in Michoacan, Mexico, to
be imported into certain areas of the
United States, subject to certain
conditions. The proposed rule, which
was published in response to the

Mexican Government request
mentioned above, included additional
proposed phytosanitary requirements
that we believe addressed many of the
concerns expressed in the comments
received in response to our November
1994 ANPR. The proposed rule also
announced the availability of two
documents that examined the risks
associated with the proposed
importation program: “Risk
Management Analysis: A Systems
Approach for Mexican Avocado,” which
is referred to below as the risk
management analysis, and ““‘Importation
of Avocado Fruit (Persea americana)
from Mexico: Supplemental Pest Risk
Assessment,”” referred to below as the
supplemental pest risk assessment.

On August 4, 1995, we published a
notice of public hearings in the Federal
Register (60 FR 39889-39890, Docket
No. 94-116-4) that detailed the dates,
times, and locations of five public
hearings regarding the July 1995
proposed rule.

We solicited comments concerning
the July 3, 1995, proposed rule for 105
days ending on October 16, 1995. We
received 2,080 comments by that date,
including 211 oral comments delivered
at the five public hearings. Slightly
more than 60 percent of the
commenters—1,254 commenters out of
2,080—identified themselves as working
in the domestic avocado industry, either
directly as growers, packers, and
shippers, or indirectly as part of their
work in associated fields (agricultural
consultants, pest control advisors,
nurserymen, etc.). The remaining
commenters included representatives of
other agricultural interests, such as
apple and citrus growers, packers, and
shippers; members of Congress;
representatives of State, local, and
foreign governments; university
researchers and professors; owners and
employees of produce markets and retail
operations; consultants; customs
brokers; and representatives of
numerous associations such as
chambers of commerce, farm bureaus,
marketing associations, consumer
groups, and trade associations. Three
hundred and ten of the commenters
supported the proposed rule; 1,751
opposed it. Twenty-three of those
comments opposing the proposal were
petitions signed by a total of 958
individuals. Nineteen of the comments
neither supported nor opposed the
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proposal; 8 of those comments were
postcards containing only a name and
address, and the remaining 11
comments argued both sides of the
issue, asked only that we use science as
the sole criterion for making a decision,
or discussed risk assessment
methodology in general terms.

Those commenters who supported the
proposed rule generally expressed their
faith in the ability of the proposed
systems approach to allow for the safe
importation of Hass avocados from
Mexico. Many of those commenters
supporting the proposed rule also cited
the need for the United States to lead
the way in the elimination of non-tariff
trade barriers.

The comments of those who opposed
the proposed rule generally fell into one
of three categories: (1) Dissatisfaction
with the quantity or quality of the pest
trapping and surveys conducted in
Mexico and APHIS’ supporting
documentation, (2) skepticism with
regard to how closely the proposed
safeguards would be followed in
Mexico, and (3) skepticism regarding
APHIS’ ability to effectively monitor
and enforce the safeguards contained in
the systems approach. These concerns
were also raised in a study prepared by
the University of California at
Riverside’s Center for Exotic Pest
Research titled ““Risks of Exotic Pest
Introductions from Importation of Fresh
Mexican Hass Avocados into the United
States.” This study was submitted as a
comment on the proposed rule and, as
such, has been carefully reviewed by
APHIS and is addressed in this final
rule. The specific comments pertaining
to the proposed rule are discussed in
detail, by subject, below.

Risk Management Analysis and
Supplemental Pest Risk Assessment
Documents

Comment: The proposed rule states
that Anastrepha spp. fruit flies have
never been found in Hass avocados
outside of laboratory tests, but APHIS
itself said in a 1987 Federal Register
document (52 FR 27669-27672, Docket
No. 87-101, July 23, 1987) that its
records showed over 200 Anastrepha
finds in avocados intercepted at the
U.S./Mexican border from smugglers.

Response: The proposed rule stated
that “‘according to APHIS and
Agricultural Research Service records,
Anastrepha fruit flies have never been
found in Hass avocados outside of
laboratory tests.” In their interception
records, APHIS inspectors do not
normally record the variety of the fruit
involved in a pest interception, so these
written records are silent as to whether
any Hass avocados were involved in

those pest detections reported in the
1987 Federal Register document.
However, APHIS Plant Protection and
Quarantine officers at the El Paso, TX,
border crossing report that they have cut
thousands of confiscated Hass variety
avocados without intercepting any fruit
fly larvae. Similarly, Japanese plant
health officials report that they have not
detected any fruit fly larvae in more
than 5 million kilograms of Mexican
Hass avocados that have been imported
into Japan since 1992.

Comment: APHIS’ risk management
analysis declares: “There is a small
possibility that part of or a whole
shipment could be periodically diverted
to southern States. Since California Hass
would be out of season, detection would
be fairly easy.” Similarly, the
supplemental pest risk assessment
states, with regard to Florida and
California, that “* * * it would be
relatively easy to detect smuggling or
intentional diversion of shipments
because Hass avocado fruit are not
otherwise generally available in those
areas during the winter months.” To the
contrary, the Avocado Market Research
and Information Center of the California
Avocado Commission (CAC) reports that
during the 1991 to 1994 marketing
years, movement of California Hass
avocados to destination markets
averaged 8,533,212 pounds for the
month of November; 10,636,068 pounds
for December; 18,108,162 pounds for
January; and 19,530,637 pounds for
February. To claim that domestic Hass
avocados are out of season during the
months of November through February
is simply incorrect; that assertion,
therefore, cannot be used to support
APHIS’ argument that the seasonal
unavailability of domestic Hass
avocados will make it easy to detect
Mexican Hass avocados in prohibited
States. It follows that the risk reduction
estimate of 95 to 99 percent attributed
to limited U.S. distribution is
insupportable because it will be more
difficult than originally thought to
detect transshipment. APHIS must
reevaluate this supposed mitigation
measure in view of factual realities.

Response: We agree that the
characterization of domestic avocados
as “‘out of season” and “not * * *
generally available’” between November
and February was inaccurate. Domestic
production is lower during that
period—especially during November
and December—nbut not as low as those
statements in the supplemental pest risk
assessment and the risk management
analysis suggest. The availability of
domestic avocados in larger numbers
than originally recognized does not,
however, have a significant impact on

our risk reduction estimates. The risk
management analysis indicates that the
95 to 99 percent risk reduction estimate
noted by the commenter is the reduction
realized by limiting distribution versus
allowing distribution throughout the
United States. Our ability to detect
Mexican avocados in markets outside
the approved distribution area does play
a role in the estimate of risk reduction,
but the risk reduction estimate is based
more on our expectation that the vast
majority of the imported avocados will
remain in the approved States. The
supplemental pest risk assessment
considered the possibility that as much
as 5 percent of the imported fruit could
be transported to a habitat suitable for
pest establishment (which is a subset of
all non-approved States) and still
concluded that the risk of a pest
outbreak would be insignificant.
Another factor to consider is our
decision to include in this final rule a
requirement for all Mexican avocados
imported into the United States to be
individually labeled with a sticker that
identifies the packinghouse in which
the avocados were packed for shipment
to the United States. (The new
stickering requirement is in response to
a separate comment that is discussed
later in this document.) The stickering
requirement will work to both
discourage transshipment and facilitate
identification of Mexican-origin
avocados.

Comment: The persea mite, which is
now devastating groves in California, is
believed to have originated in Mexico or
Central America. Why was the persea
mite not considered in the supplemental
pest risk assessment?

Response: During the risk assessment
process, APHIS collected information
on the persea mite (Oligonychus persea,
also known as the avocado mite) and
considered the risk posed by this pest.
Unfortunately, this species was
mistakenly not included on the list of
potential arthropod quarantine pests in
table 3 of the supplemental pest risk
assessment. However, the persea mite is
currently established in the United
States and is not considered a
guarantine pest. Pests that do not satisfy
internationally accepted criteria of a
guarantine pest are not analyzed in
detail in risk assessments because non-
guarantine pests are not candidates for
risk mitigation. Although O. persea
should have been listed on the pest list,
its inclusion would not have changed
the supplemental pest risk assessment
beyond the pests listed in table 3.
Listing of O. persea in table 3 would not
have changed the findings of the risk
assessment and would not have altered
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the proposed mitigation program, which
focuses on quarantine pests.

Comment: The leaf spotter, a pest
identified in “Australian literature” that
lays its eggs on immature fruit and
eventually covers the fruit in pustules,
occurs in Mexico and was not addressed
in the supplemental pest risk
assessment.

Response: We are not aware of an
avocado pest referred to as the “‘leaf
spotter.” Nonetheless, we reexamined
the scientific literature and believe that
the commenter may have been referring
to one of two insect pests. Homona
spargotis (Lepidoptera: Tortricidae) was
first detected in the Australian State of
Queensland in 1980 and since then a
few papers discussing this pest have
appeared in the Australian literature.
One common name associated with this
pest is “avocado leafroller’” but one
paper reports that ‘““‘serious damage also
results from superficial scarring of the
fruit.” Amblypelta nitida (Hemiptera:
Coreidae) also occurs in Queensland
and is listed as a pest of macadamia and
avocado. This true bug is sometimes
referred to as the “fruit spotting bug.”
However, we could find no evidence
linking either of these pests with
Mexican avocados. According to the
scientific literature, all available pest
data bases, and taxonomic specialists on
these insect groups, neither of these
pests have ever been detected in
Mexico.

Comment: Too little is known about
the basic taxonomy, biology, and
ecology of the avocado seed pests and
stem weevils that attack the avocados in
Michoacan. Similarly, it is not known
which species of Anastrepha attacks
avocado fruit. Overall, there is a dearth
of survey data and other reliable
information on the population levels of
all the pests of concern in Michoacan.
More information must be gathered
through additional precertification
trapping and surveys before APHIS can
construct a scientifically valid systems
approach for the importation of Hass
avocados from Michoacan, Mexico.

Response: On the contrary, we believe
that there is sufficient information
available regarding all of the pests of
concern. By way of illustration, our risk
management analysis and its
attachments together contain over six
pages of literature citations that back up
the information and conclusions found
in that document. Similarly, the
supplemental pest risk assessment lists
nearly four pages of citations. Avocados
and pests of avocados have been studied
in detail for many years, especially in
Mexico, which is the world’s largest
producer and consumer of avocados. We
believe that the information contained

in the existing literature, along with
ongoing studies, surveys, and trapping,
provides a rational, reasonable, and
scientifically valid basis for the
safeguards contained in this final rule,
safeguards that we believe will allow for
the safe importation of Hass avocados
from Michoacan, Mexico.

Comment: Mexican avocados should
be prohibited entry into the United
States until zero pest risk can be
guaranteed.

Response: If zero tolerance for pest
risk were the standard applied to
international trade in agricultural
commodities, it is quite likely that no
country would ever be able to export a
fresh agricultural commodity to any
other country. There will always be
some degree of pest risk associated with
the movement of agricultural products;
APHIS’ goal is to reduce that risk to an
insignificant level. In the case of Hass
avocados from Mexico, we believe that
the overlapping and redundant
safeguards contained in this final rule
will reduce the pest risk associated with
their importation to an insignificant
level.

Comment: The State of Michoacan in
general and the four municipalities
listed in the proposed rule in particular
are extremely diverse in terms of
elevation and environment.
Temperature data have not been
provided to support the claim that
temperatures are ‘“‘generally’” below 70
°F throughout the area during the
months of November through February,
and it seems likely that in some
locations—especially at lower
elevations—temperatures would be over
70 °F for parts of some days during the
export period. Has APHIS taken into
account these differences in elevation,
temperature, and likely levels of pest
activity in Michoacan? In addition,
APHIS’ statement that Anastrepha spp.
will not oviposit below 70 °F is
erroneous.

Response: The proposed rule stated
that fruit flies reduce mating and
oviposition when temperatures fall
below 70 °F, not that they stop such
activities. Our data show that although
daytime temperatures may rise above 70
°F, which happens on some days,
usually for a short time in the late
afternoon, the average temperature in
the region during November through
February is between 62 and 64 °F, with
nighttime lows in the 40’s. Studies
conducted by the Agricultural Research
Service (ARS) of the U.S. Department of
Agriculture (USDA) have shown that the
Mexican fruit fly is less active, and
oviposits less at temperatures below 70
°F, so the climate is not favorable to
fruit fly activity during the proposed

shipping season. The unfavorable
climate, combined with the Hass
avocado’s non-preferred host status,
make it likely that the infestation threat
posed to the avocados by Anastrepha
spp. fruit flies will be insignificant.

Comment: The trapping data provided
in support of the proposed rule
indicates that Anastrepha spp. fruit flies
were trapped at 17 percent of the
trapping sites. This indicates that
Mexican fruit fly and other Anastrepha
spp. fruit flies are present in the
Michoacan avocado groves.

Response: We have acknowledged
that Anastrepha spp. fruit flies are
present in Michoacan, which is why the
regulations in this final rule set forth
safeguards to prevent the introduction
of those pests. The requirements, such
as surveillance trapping, increased
trapping in response to a single fruit fly
detection, Malathion bait treatments,
covering of harvested avocados, fly-
proof screens on packinghouses, and
inspections, work together with the non-
preferred host status of Hass avocado
fruit attached to the tree to eliminate
any significant risk from Anastrepha.

Comment: No rational basis is given
for a number of the probability and
confidence estimates used in the
supplemental pest risk assessment. For
example, the estimate for P6 (probability
of infested fruit introduced into a
suitable habitat leading to an outbreak)
is very weakly supported. As used in
the supplemental pest risk assessment,
these estimates are inappropriate,
misleading, and create a false sense of
security. A transparent, thoroughly
documented, and replicable risk
analysis should be prepared and
submitted to peer review.

Response: As stated in the
supplemental pest risk assessment (p.
26), and in accordance with
internationally accepted guidelines for
pest risk assessment, when specific data
were not available to provide precise
estimates for a particular probability,
estimates were based on available data
and expert judgment. Estimates based
largely on expert judgment typically
have a degree of uncertainty associated
with them. We accounted for the
uncertainty of our estimates by
characterizing them as a distribution of
potential probabilities (i.e., as
probability density functions) instead of
point estimates. Some commenters
indicated that APHIS underestimated
the probabilities while others indicated
that APHIS has overestimated the risk of
importing Mexican avocado fruit.
However, APHIS did not receive any
information (e.g., biological, regulatory,
statistical, or methodological) that could
be interpreted as evidence that the
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probability estimates were incorrect, or
that they should be changed.

Comment: The supplemental pest risk
assessment was conducted improperly
and fails the test of peer review. Thus,
its results must be rejected and provide
no basis for accepting the proposed rule.

Response: The methods used by
APHIS have been subjected to extensive
internal and external peer review and
have been accepted within the United
States and internationally. Some
commenters on this issue, including two
individuals identified as risk assessment
experts, commented that APHIS’ risk
assessment constituted correct and
appropriate use of risk assessment tools.
A variety of official commenters and
peer reviewers, including risk
assessment experts, commended APHIS’
risk assessment, commented that the
methods had been applied
appropriately, and considered the
conclusions to be justified and
believable.

Comment: The APHIS supplemental
pest risk assessment and risk
management analysis documents were
not prepared in accordance with North
American Plant Protection Organization
(NAPPO) and the United Nations’ Food
and Agriculture Organization (FAO) risk
assessment guidelines.

Response: All of the components of
plant pest risk analysis as described by
FAO (1995) and NAPPO (1995) are
present in either the risk management
analysis or the supplemental pest risk
assessment. Despite the fact that the
FAO and NAPPO documents are only in
draft form, and despite the fact that
these documents are guidelines and not
standards, APHIS satisfied the
requirements of each step suggested by
the FAO and NAPPO documents. It is
true, however, that the order in which
the information is presented in the two
APHIS documents is not along the
general theoretical lines of: (1) Initiate
risk analysis because of a new request
for importation; (2) assess the base risk;
(3) develop a risk mitigation program;
and (4) conduct and monitor the risk
mitigation program. The situation with
Mexican avocado fruit is more complex
because over the past few decades
APHIS has considered repeatedly the
risks of importing Mexican avocado
fruit. The two APHIS documents cover
risk assessment and risk management,
but the various components of these two
documents do not represent a simple
chronological progression of events. The
supplemental pest risk assessment
includes a more complete assessment of
the baseline risks than was presented in
previous risk assessments (e.g., see
attachments 1 (entomology risk
assessment) and 2 (pathology risk

assessment) in the risk management
analysis). APHIS’ risk analysis work
started long before FAO prepared the
first draft of its guidelines. APHIS has
offered for public consideration a
number of documents prepared on this
issue over the years. Although the
chronology of these documents does not
match the order given in the FAO
guidelines, all of the components of a
complete pest risk analysis as
recommended by FAO are available in
the documents prepared by APHIS.

Comment: The criteria for the
assignment of risk estimates found
within the supplemental pest risk
assessment are explained well, but the
rationale for the risk estimate assigned
to each of the quarantine pests is
essentially absent. The summary
conclusions are appropriate but should
be explained clearly so that the
reasoning and logic used to estimate risk
can be easily and fully understood.

Response: Most of the estimates were
based to some extent on expert
judgment. APHIS did not elaborate on
the components of the professional
judgment used by team members
because such elaboration would be a
statement regarding the background and
experiences of the scientists involved.
The summary conclusions are not
explained in detail, but we believe that
our final assessment of the plant pest
risk regarding each category of pest is
well represented in tables 9 and 10 of
the supplemental pest risk assessment.

Comment: The only Mexican avocado
pest survey data made available in
support of the proposed rule were 1993—
1994 data from 129 groves in the
Michoacan municipalities of Periban,
Salvador Escalante, Tancitaro, and
Uruapan. Current pest management
practices in Michoacan avocado
orchards emphasize prophylactic
treatments with broad-spectrum
pesticides (typically 12 treatments per
year in export groves). No specifics were
provided regarding what pesticides
were used, how they were applied, and
when treatments were applied in
relation to the survey data. Given this,
it is impossible to determine what
impacts the pesticide treatments may
have had on the data and what effect
future alterations in pesticide use
patterns may have on pest populations
in the growing areas.

Response: As we noted in the
proposed rule, some trapping was
conducted while trees were being
treated with pesticides. Clearly, such
treatments will have an effect on pest
populations, and that effect would have
been reflected in the survey data. This
sort of pesticide treatment is routine in
Michoacan, and similar pesticide

treatment will occur in orchards
growing avocados for export to the
United States, so we believe that
trapping conducted during or after
pesticide treatment provided accurate
population data. This final rule requires
that annual surveys and routine
trapping be conducted in the production
area as part of the avocado export
program, so future alterations in
pesticide use patterns would also be
reflected in the pest population data
gathered from those activities.

Comment: The key hypothesis that
Hass variety avocados have a high level
of natural resistance to Anastrepha spp.
fruit flies is supported only by weak
data and inference. The hypothesis is
readily testable and should be
thoroughly evaluated using proper
scientific protocol before it is factored
into the analysis. If sound data are
collected to support the hypothesis of
Anastrepha resistance, then the
physiological basis for that resistance
should be determined. Otherwise,
changes in environmental or other
factors (e.g., drought, tree stress, etc.)
that affect fruit physiology could negate
the resistance, as was the case with
Sharwil avocados in Hawaii.

Response: APHIS’ use of presumed
host resistance in its systems approach
is based on studies conducted in Mexico
and Central America, some of which
were conducted by the ARS, that have
repeatedly shown avocados to be poor
hosts of fruit flies and that have never
pointed to Hass avocados as an
Anastrepha fruit fly host. These studies
are backed in practical terms by the
experience of APHIS personnel at the
U.S./Mexican border who have been
cutting confiscated avocados, including
Hass variety avocados.

Mexico is the world’s largest producer
and consumer of avocados; there are
over 80,000 hectares of avocados
planted in the State of Michoacan alone.
The avocado is a large, economically
significant crop in Mexico around
which has developed an industry
dedicated to the growing and marketing
of avocados. Industry and university
researchers in Mexico have prepared
numerous publications regarding the
identification and control of pests of
avocados, yet there are no publications
on the control of Anastrepha spp. fruit
flies in Hass variety avocados. APHIS’
own interception records over the past
several years confirm that no
Anastrepha spp. fruit flies have been
found infesting Hass avocados. We
believe, therefore, that the conditions
set forth in the proposed rule and in this
final rule adequately address the pest
concerns associated with the
importation of Hass avocados from
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Mexico and would detect a problem if
one were to exist.

Comment: Compliance is assumed in
many aspects of APHIS’ risk assessment
process, failing to take into account
human behavior (e.g., greed leading one
to repack and transship Mexican
avocados out of the approved area).

Response: Human error and
purposeful deceit were considered
continuously during the risk assessment
process and during estimation of each of
the probabilities. Some probability
estimates were based almost exclusively
on our consideration of human error
and deceit. For example, in the
supplemental pest risk assessment, P5,
the probability that fruit would be
transported to an area with suitable
hosts and climate (i.e., transshipment to
areas outside the approved States),
ranged from 0.5 percent to 5 percent
under the proposed program. Such
transshipment could occur only as a
result of human error or purposeful
deceit, so our estimate of risk resulted
directly from our consideration of the
possibility of human error and the
incentive for purposeful deceit.

Comment: APHIS should include the
risk of infestation due to vehicle
accidents in warm southern States and
transshipment as part of its risk
analysis.

Response: Scenarios such as accidents
during transport and transshipment
were included in the supplemental pest
risk assessment and were considered as
part of P5, the probability that fruit
would be transported to an area with
suitable hosts and climate, and P6, the
probability that infested fruit in a
suitable habitat leads to outbreak.

Comment: APHIS should convene an
independent scientific panel to review
the APHIS risk assessment plan and
determine if the plan is in accord with
accepted scientific principles. Until
then, the proposal should be
withdrawn.

Response: We heard the call for an
independent scientific review of the
proposed systems approach and risk
reduction plans even before the
proposed rule was published on July 3,
1995. In the proposed rule, we
announced that 2 days of hearings
would be held to focus exclusively on
the APHIS risk assessment documents
upon which the proposed rule was
based in order to provide an
opportunity for experts in relevant
disciplines to present their views on
those documents and the scientific
issues raised by them. Those hearings,
which were conducted on August 17
and 18, 1995, produced testimony from
25 speakers. In addition to that oral
testimony, we received written

comments from interested experts in
various disciplines during the comment
period. We believe, therefore, that
scientists and independent scientific
panels had ample opportunity during
the 105-day comment period to present
their opinions on the APHIS risk
assessment plan.

Comment: The only realistic
protection for the United States is to
insist on “certified infestation-free
zones.” APHIS should insist on
additional studies, at least 3 years in
duration, before proceeding with any
change in the policy. This would be
consistent with the NAPPO guidelines
for the establishment of a pest-free zone.
If APHIS is truly interested in
maintaining the integrity of
phytosanitary standards, it will demand
further study resulting in the
establishment of these pest-free zones.

Response: As we explained in the
proposed rule and in this final rule,
APHIS uses systems approaches to
phytosanitary security to allow fruits
and vegetables to be imported safely
into the United States from countries
that are not free of certain plant pests.
Our experience with systems
approaches for the importation of
commodities and systems approaches
for domestic commodities has
demonstrated that such approaches can
be used safely and successfully to allow
for the importation or exportation of
fruits and vegetables from countries or
areas that are not free from pests. In this
instance, we believe that the systems
approach to phytosanitary security
found in this final rule will prevent the
introduction of plant pests into the
United States from Michoacan.
Therefore, we do not believe that it is
necessary to establish Michoacan as a
pest-free zone prior to importing Hass
avocados.

Comment: The supporting
documentation for the proposed rule
mentions that large-scale fruit cutting
was conducted in Mexico to determine
pest prevalence in Michoacan’s export
avocado groves, but no data were
offered to back up those claims. The
data regarding fruit cutting should be
made available to the public.

Response: This information may be
obtained by contacting the person listed
under FOR FURTHER INFORMATION
CONTACT, as several individuals did
following the publication of the
proposed rule. The cutting data are
available in at least summary form for
the period 1985 to 1991, and detailed
information is available for groves and

packinghouses for certain of those years.

Comment: A university researcher
reported that she discovered immature
avocado stem weevil larvae in an export

grove in Michoacan during a 1994 trip
to the region. APHIS’ risk documents,
however, state that none have been
found.

Response: The researcher mentioned
in the comment traveled to Michoacan
as part of a joint APHIS/CAC team that
went to Mexico on an information-
gathering trip to look at orchards
infested with stem weevils and seed
weevils. The team visited a grove that
appeared to be poorly managed and,
within 5 minutes, found the avocado
stem weevil to be present in trees within
the orchard. The orchard was not
certified for Sanidad Vegetal’s export
program. Later that day, however, a pest
management consultant who had not
visited the orchard in question
speculated that it had once been an
export orchard. It was that encounter
with the consultant that led the
researcher to conclude that she detected
avocado stem weevils in an export
grove.

Prior to APHIS’ interest in the stem
weevil, Sanidad Vegetal was not
certifying export orchards as being free
of stem weevils, so it is possible that
some orchards that had previously been
certified for the export program did
have stem weevil infestations. In 1994,
however, Sanidad Vegetal instituted
surveys for the stem weevil, and all
orchards certified for the U.S. export
program will be required to be free from
the pest. Sanidad Vegetal inspectors
know how to survey for stem weevils,
and the experience of the APHIS/CAC
team illustrates that the pest is not
difficult to detect.

Comment: The Monte Carlo model
used in the supplemental pest risk
assessment was unnecessary in the first
place and only provides a veil of
analytical objectivity; the model
predicts what was initially assumed.
The data upon which parameters for the
model were estimated are either
nonexistent or are not adequately
documented. The results of the model
cannot be accepted with any level of
confidence.

Response: Monte Carlo simulation is
a well-established and scientifically
based tool of risk assessment. One of the
primary utilities of this method is its
ability to account for uncertainty in risk
predictions. APHIS used Monte Carlo
simulations because uncertainty existed
with regard to the true value of some of
the component probabilities. Monte
Carlo simulations provided estimates of
risk in the desired format, i.e., risk
expressed as a range of values, each
with an associated probability. Data are
available that affect each of the
estimates made in the risk assessment.
Much of the information used by APHIS
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to estimate risk can be found in the
scientific sources listed in section 1V of
the supplemental pest risk assessment.
Section IV of that document lists 58
separate sources of information, 53 of
which are scientific references; the
remaining 5 can be considered
“regulatory’’ references. APHIS is
confident that its characterization of risk
is accurate. Although some commenters
disagreed with our assessment of the
risk, no specific evidence was provided
that indicated that the risk assessment
model should be changed or that the
associated probability estimates should
be reconsidered.

Systems Approaches

Comment: The term ‘“‘systems
approach” should be defined in the
regulations.

Response: There is no need to define
the term in the regulations because the
term is not used in the regulations. The
term ‘“‘systems approach” is used in the
preamble portion of the proposed rule
and this final rule, as well as in the two
risk documents, to describe an
overlapping, redundant series of
safeguards that, in this case, will be
applied to the importation of avocados
from Mexico. The safeguards themselves
are set forth in the final regulations, but
the term used to describe those
safeguards collectively is not.

Comment: APHIS compares its
proposed systems approach for Mexican
avocados to the systems approaches
used for the importation of Unshu
oranges from Japan, peppers from lIsrael,
and tomatoes from Spain. However,
APHIS fails to mention that the Unshu
oranges must be grown and packed in
isolated, canker-free export orchards
surrounded by disease-free buffer zones,
or that the Spanish tomatoes and Israeli
peppers must be grown in insect-proof
plastic screenhouses. Measures such as
orchard/buffer zone freedom from pests
and enclosed growing areas vastly
reduce the pest risks presented by those
commodities; there is no equivalent
degree of protection built into the
proposed system for Mexican avocados.

Response: In the proposed rule, we
explained that APHIS uses systems
approaches to establish conditions
whereby fruits and vegetables may be
imported into the United States from
countries that are not free of certain
plant pests. There is no *‘one size fits
all”” systems approach; specific
measures are necessary to address
specific pest risks, so different
commodity/pest combinations will
require different approaches. Just as the
systems approaches for Unshu oranges,
Spanish tomatoes, and Israeli peppers
lower the pest risks associated with

each commodity to an acceptable level,
we believe that the required safeguards
in this final rule will allow Hass
avocados to be safely imported into the
United States by lowering the risk of
pest introduction to an acceptable level.

Comment: The proposed rule cites the
systems approaches used for Unshu
oranges from Japan, peppers from Israel,
tomatoes from Spain, citrus from
Florida and Texas, apples from
Washington, and stonefruit from
California. These systems were put into
place after multiple years of data
collection and analysis. The approach
found in the proposed rule, on the other
hand, is based on barely a year’s worth
of data that is flawed and generally
incomplete; the systems approach is
being offered as a substitute for
obtainable knowledge. APHIS holds its
domestic growers and trapping
programs to a high standard of quality;
it is certainly reasonable to expect that
an import program of this magnitude be
based on solid, supportable, long-term
data.

Response: To characterize the systems
approach for avocados as being the
product of “barely a year’s worth of
data” in contrast to other programs that
were put in place after multiple years of
data collection and analysis is
inaccurate. Mexican government and
industry officials have been actively
seeking permission to export avocados
to the United States since the early
1970’s; the importation program
established by this final rule is based on
data collected during those years, as
well as on information gathered by
APHIS through its own activities and
research. We believe that the Mexican
data, supplemented by our own data
collected over those years, is of
sufficient quality and quantity to
provide the foundation upon which to
base the safeguards found in this final
rule.

Comment: Much is made about the
fact that the nine mitigating measures
are designed to “individually and
cumulatively reduce the risk of pests.”
However, four of the nine measures
(trapping and field treatments, host
resistance, post-harvest safeguards, and
winter shipment) are specifically
designed to control fruit flies. The
remaining five safeguards do not act
cumulatively to adequately address the
threats posed by the seed weevil and
other avocado-specific pests.

Response: First, we believe that
winter shipment is a mitigating measure
that has an effect on pests other than
fruit flies because the avocado stem and
seed pests, like the fruit flies, would not
survive winter temperatures in the
northeastern United States. More

importantly, however, we disagree with
the commenter’s assertion that the
safeguards do not have a cumulative
effect on reducing the risk of the
avocado seed and stem pests. Those
safeguards determine whether the pests
are present (field surveys), deny the
pests opportunities to establish a
presence (field sanitation), ensure that
pests have not infested the avocado fruit
(packinghouse inspection and fruit
cutting, port-of-arrival inspection), and
deny the pests the opportunity to
become established in the United States
should they somehow get in (limited
U.S. distribution, winter shipping).
Those six safeguards are each an
individual means of detecting or
preventing the presence of pests;
together, we believe they will reduce the
risk of pest introduction to an
insignificant level.

Comment: A verification process for
the systems approach must be put in
place so we can tell if the program is
being followed and if the program is
effective.

Response: We believe that the
necessary checks are already built into
the process to allow us to determine
whether the program is being followed.
Throughout the growing, packing, and
shipping processes, APHIS personnel
will be on hand to monitor compliance
with the regulations and to conduct
sufficient inspections to determine the
phytosanitary condition of the fruit.
That monitoring and inspection will
allow us to tell if the program is being
followed and is effective.

Comment: APHIS’ experience with
the failed program to import Sharwil
avocados from Hawaii should show
APHIS that reliance on the assumed
non-host status of a commodity and on
systems approaches can result in little
to no actual phytosanitary security.

Response: The Hawaiian Sharwil
avocado program might be considered to
have been a failure from a commercial
perspective if one was interested only in
moving Sharwil avocados from Hawaii
to the mainland, since the program was
canceled following the detection of
pests on the avocados. From a
quarantine perspective, however, the
program could accurately be described
as a success because the safeguards built
into the program allowed us to detect
the presence of pests and terminate the
program before those pests could be
disseminated into the continental
United States. In terms of the pest/
commodity interaction, the situation in
Hawaii differs from the situation in
Michoacan. The primary pest of concern
for the Sharwil program was the
Oriental fruit fly, which is present at
very high levels in Hawaii’s avocado
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production area. Oriental fruit fly
utilizes a variety of host fruits and will
attack almost anything that is available
due to its high population density. The
situation in Michoacan is not
comparable because Anastrepha spp.
fruit flies are not present at high
population levels in the export orchards
and, when compared to Oriental fruit
fly, Anastrepha spp. fruit flies have a
restricted host range.

Comment: The risk management
analysis describes the proposed program
as a systems approach consisting of nine
mitigation measures used to bring the
identified pest risk to an acceptable
level. However, only the required field
sanitation and fruit fly treatments
actually qualify as mitigation measures;
the remaining components—trapping,
fruit cutting, visual inspection, etc.—are
in actuality monitoring tools. The
proposed approach, therefore, would be
more accurately (and more credibly)
described as a process for monitoring
the efficacy of cultivation, sanitation,
and treatment procedures to allow for
and attest to the movement of
uninfested fruit only. Such an approach
is not invalid, but it should be properly
characterized in the final report.

Response: Although field sanitation
and fruit fly treatments are the only two
components of the systems approach
that have a direct effect on the field
populations of pests, we believe that all
nine components can appropriately be
characterized as mitigating measures
because what is being mitigated is the
risk that an infested shipment of
avocados will enter the United States
and result in pests becoming established
in this country. That risk can be
mitigated by monitoring the efficacy of
cultivation, sanitation, and treatment
procedures to allow for and attest to the
movement of uninfested fruit as well as
through field sanitation and fruit fly
treatments.

Commercial Shipments

Comment: The proposed rule would
require the avocados to be imported in
commercial shipments only, but fails to
define the term “‘commercial shipment.”

Response: The background
information of the proposed rule draws
a distinction between commercial
shipments and wild or “backyard”
avocados, explaining that the two
categories of produce are grown under
very different conditions. The term is
not defined in the proposed rule,
however, largely because a definition for
the term is already present in the
regulations. Specifically, the following
definition of the term commercial
shipment appears in §319.56-1 of the
regulations (and thus applies to the

regulations set forth in this final rule):
“A shipment containing fruits and
vegetables that an inspector identifies as
having been produced for sale and
distribution in mass markets. Such
identification will be based on a variety
of indicators, including, but not limited
to: quantity of produce, type of
packaging, identification of grower or
packing house on the packaging, and
documents consigning the shipment to
a wholesaler or retailer.”

Comment: The proposal requires that
trucks transporting avocados from the
packinghouse be sealed, but no mention
is made as to where or by whom the seal
may be broken. It appears, then, that a
truck could be loaded with 500 boxes of
avocados at a certified packing house,
sealed, then be driven to a mango
packinghouse, reopened, and the rest of
the truck loaded with mangos or some
other produce item. The truck then
could be driven to the border crossing
at Nogales, AZ, for avocado inspection.
From Nogales, the mangos could be
shipped to California or some other
southwestern State and the avocados
shipped under U.S. Customs bond on to
the northeast. If the avocados contained
any pests, they could easily transfer to
the other product and be shipped
anywhere.

Response: We intend that the
refrigerated truck or refrigerated
container in which the avocados are
transported be sealed at the
packinghouse and not opened until it
reaches the United States. Mixed loads
such as those envisioned by the
commenter will not be permitted. The
language in the regulations is not, as the
commenter noted, clear on those points,
so in this final rule we have added
language to § 319.56-2ff(c)(3)(viii) to
make it clear that the truck or container
must remain unopened until it reaches
the U.S. port of first arrival.

Seasonal Restrictions

Comment: The proposed rule states
that the avocados may be imported from
November through the month of
February. Under proper storage
conditions, wholesalers and distributors
can hold avocados for several weeks
past the end of February. Will
businesses be required to dispose of
their Mexican avocado inventory come
March 1st?

Response: The November through
February restriction applies to the
importation of Mexican avocados, not to
their distribution in the approved
States. Under the provisions of the
proposed rule, for example, a truckload
of avocados could cross the border on
the last day of February, take several
days to arrive at a market in an

approved State, and be first offered for
sale by a wholesaler or distributor in
early March. Therefore, businesses will
not be required to dispose of their
Mexican avocado inventory on March
1st of each year.

Comment: With controlled-
atmosphere storage, Mexican avocados
imported at the end of February could
theoretically be sold into the month of
April, when temperatures in some of the
approved States could be high enough
to enable pests to become established.
Therefore, imports should be allowed
only until mid-January to ensure that
the temperatures in the approved States
at the end of the retail sales period—not
just the end of the importation
window—are low enough to preclude
the survival and establishment of the
pests of concern.

Response: Even with some type of
controlled-atmosphere storage, we do
not believe it is likely that the shelf life
of the Mexican-origin avocados could
extend into the month of April. Even if
one of the pests of concern were to
infest the fruit, avoid detection, survive
shipment, and finally escape into the
environment during a period of mild
weather, there would be no host
material available to sustain a pest
population.

Distribution Within the United States

Comment: The proposed requirement
for boxes in which the avocados are
shipped to be marked ““Distribution
limited to the following States: * * *”’
will be meaningless as a deterrent to
transshipment; persons wishing to
transship the avocados can easily repack
the fruit in other boxes. At the very
least, APHIS should require that each
individual Mexican-origin avocado be
marked with an indelible dye or bear a
sticker denoting its origin.

Response: We agree with the
numerous commenters who made this
point and have added a stickering
requirement to this final rule.
Specifically, we will require that each
avocado fruit be labeled with a sticker
bearing the Sanidad Vegetal registration
number of the packinghouse in which
the avocado was prepared for shipment
to the United States. We believe this
stickering requirement will make it
easier to identify Mexican-origin
avocados at terminal markets and
present an additional obstacle to
transshipment of the fruit to non-
approved States.

Comment: The limited distribution
scheme is an unrealistic concept, given
the open nature of the U.S. marketing
and transportation systems. The
restrictions will be ignored because of
high consumer demand for avocados in
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areas outside the approved States and
the price disparity between California
and Mexican avocados. The price
disparity will be even greater when the
$0.054 per-pound tariff cited in the
proposed rule is eliminated.

Response: If the limited distribution
requirement was the only means of risk
mitigation available in the Mexican
avocado import program, the open
nature of the U.S. marketing and
transportation systems would be a
matter of concern. Limited distribution
is, however, only one of a series of
safeguards designed to prevent the
introduction of pests into the United
States through the importation of
avocados from Mexico. We do not
expect limited distribution to be
foolproof, but we also do not expect that
infested avocados will be entering the
United States through legally imported
commercial shipments in the first place.
Further, we anticipate that
unscrupulous distributors will be the
exception, rather than the rule, so we
believe that the restrictions on
distribution of the avocados will be
widely observed, rather than ignored.
As an earlier commenter pointed out,
domestically grown avocados are
certainly available during the period
when Mexican avocados will be
imported, so the high consumer demand
anticipated by the commenter in non-
approved States could be met by
domestic supply and by those avocados
that are already being imported to all
regions of the United States from Chile,
the Dominican Republic, and the
Bahamas.

With regard to the expected price
differential between imported Mexican-
origin avocados and domestic avocados,
the commenter is correct in noting that
the $0.054 per pound tariff will be
eventually eliminated. Under the North
American Free Trade Agreement, all
fees and tariff rates on Schedule C
commodities, including avocados, are to
be eliminated within 10 years, with a
gradual decline of 10 percent per year.
Whether or not the price differential
will give rise to a black market for
avocados or lead established
distributors to knowingly violate the
law for the sake of profit is another
matter. An unscrupulous distributor
who wished to illegally transship
Mexican avocados would have to pay
the costs associated with obtaining a
shipment of imported Mexican
avocados at wholesale prices from a
terminal market in an approved State,
moving that shipment to a secure
location, unloading the boxes from the
truck or container, removing all the
avocados from their packing boxes,
peeling the sticker from each piece of

fruit, perhaps adding a new sticker to
each piece of fruit, repacking the fruit in
new boxes, loading the boxes back onto
the truck or container, and driving the
load of avocados across the country to
one of the expected high-demand
markets (south Florida, Texas, and
California), all of which would limit the
profitability of such an illegal
enterprise. We believe that this limited
profit potential, when combined with
other factors such as the ready
availability of domestic and imported
avocados in areas outside the approved
States and the fact that persons involved
in such illegal transshipment are liable
to legal action, incarceration, or fines,
makes it unlikely that large-scale
transshipment will take place.

Comment: In the risk documents and
the proposed rule, APHIS asserts that
the Fruit and Vegetable Division of the
Agricultural Marketing Service (AMS)
would notify APHIS if Mexican-origin
avocados showed up at terminal
markets in non-approved States. The
AMS would be in no position to render
such assistance because their
responsibility is to grade fruits and
vegetables for export.

Response: The AMS does grade
domestically marketed fruit, as well as
fruit intended for export, so AMS
personnel will indeed be present at
terminal markets in non-approved
States and will thus be in a position to
assist APHIS in identifying misdirected
avocados.

Comment: In the risk documents and
the proposed rule, APHIS asserts that
the AMS would notify APHIS if
Mexican-origin avocados showed up at
terminal markets in prohibited States.
How will AMS personnel—or APHIS
inspectors—be able to tell the difference
between Mexican-origin Hass avocados
and Hass avocados that originated in
domestic groves or were imported from
Chile?

Response: Domestically grown Hass
avocados and Hass avocados imported
from Chile will be clearly labeled and
readily identifiable, since there is no
reason for a distributor or other person
to disguise their origin. Similarly, the
Mexican avocados will be packaged and
individually labeled to indicate that
they originated in Mexico, so a person
wishing to sell transshipped Mexican
avocados in a terminal market in a non-
approved State would have to go to
some lengths to disguise the origin of
the fruit. As discussed in the response
to a previous comment, we do not
believe that the level of profit that might
be expected from selling transshipped
Mexican avocados would be great
enough to entice a significant number of
people to engage in such illegal activity.

Comment: The commissioner of
agriculture in one State and the
governor of another have noted that
consumers, processors, and distributors
in their States have expressed interest in
the availability of Hass avocados from
Mexico and would like to see the list of
approved States expanded to include
their respective States.

Response: The placement of
additional States on the list of approved
States would have to be part of a
subsequent rulemaking. The public
must be given an opportunity to
comment on the inclusion of additional
States, and importations into the non-
approved States were not considered in
the supplemental pest risk assessment
and risk management analysis prepared
for July 1995 proposed rule, so we do
not have sufficient information
regarding the potential plant pest risk
associated with importing Mexican
avocados into other States. New States
may be added in the future if APHIS
receives a request to do so and the
agency determines that avocados can be
imported into that State without
presenting a significant pest risk; if such
a determination is made, a proposed
rule to add the State would be
published in the Federal Register.

Comment: Part of the rationale behind
APHIS’ limited distribution safeguard is
the contention that there is no suitable
host material to sustain the pests of
concern, especially the avocado-specific
pests. There is, however, the possibility
that the avocado seed weevils and the
avocado seed moth could become
established in the northeastern United
States by using red bay (Persea
borbonia), a relative of avocado (Persea
americana), as a host. Red bay is a host
of Heilipus apiatus, which is closely
related to the large avocado seed weevil
Heilipus lauri.

Response: Although H. apiatus is
related to H. lauri, H. apiatus is a stem
borer, not a seed pest. It is very unlikely
that H. lauri, Conotrachelus aguacatae
and C. perseae could survive by feeding
on the small seeds of red bay (fruit size
1-2 cm.). In addition, the seed moth is
found only at lower elevations in the
tropics, even though the host is grown
commonly at higher elevations. In fact,
all of the pests of concern become rare
or are completely absent at the higher
elevations. Although specific
temperature threshold information for
these pests may be scarce or absent,
there is no reason to believe that these
tropical or subtropical pests could
survive the winters in the approved
States.
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Trust Fund Agreement and APHIS
Participation

Comment: APHIS and Mexico need to
recognize that APHIS is neither
adequately staffed nor funded to
properly deal with this proposed
importation program. This limitation
could be waived if all APHIS incurred
costs were borne by Mexico.

Response: The proposed rule clearly
stated that all costs associated with
APHIS’ participation in the program
would be paid by the Mexican avocado
industry association through a trust
fund agreement with APHIS. Paragraph
(b) of proposed § 319.56-2ff stated, in
part, that the Mexican avocado industry
association would be required to “‘pay
in advance all costs that APHIS expects
to incur through its involvement in the
trapping, survey, harvest, and
packinghouse operations * * *”” Those
provisions are the same in this final
rule. The costs of inspecting imported
agricultural commodities at the port of
first arrival are recovered, when
applicable, by user fees.

Comment: The Mexican avocado
growers should be required to post a
bond or to somehow insure or
indemnify their product, so that in the
event of a pest infestation, domestic
avocado growers would receive some
financial compensation for their losses.

Response: We believe that requiring
Mexican growers to somehow
indemnify their product would be
unnecessary and ill-advised, largely
because no country in the world
requires the indemnification of
agricultural products offered for
importation; if the United States were to
set a precedent and require such
indemnification, it would be only a
matter of time before our domestic
agricultural producers would be
required to indemnify their products
offered for export. Any grower or farmer
has little control over his or her produce
once it has left the grove or farm, let
alone once it has been exported to
another nation. To ask that grower or
farmer to insure his or her produce from
the farm gate to the end consumer
would be unfair at best, especially in
this instance, given that the regulations
prohibit the distribution of Mexican
Hass avocados in U.S. avocado-growing
States. Finally, requiring such
indemnification would run counter to
our obligations under current
international trade agreements and
would certainly be subject to challenge
by Mexico and other potentially affected
trading partners.

Safeguards in Mexico

Comment: Why does Sanidad Vegetal,
an agency of the Mexican national
government, have to hire, train, and
supervise the personnel who will be
involved in trapping and conducting the
pest surveys? Mexico does not require
the USDA to hire, train, and supervise
the personnel engaged in similar
activities in California or Washington,
for example. Mexico accepts the results
provided by State-level personnel, as
should APHIS.

Response: The commenter is correct
in pointing out that Mexico—and many
other countries as well—accepts the
plant-health-related work performed in
the United States by State personnel.
We have, therefore, modified the
regulations in this final rule to allow the
personnel who conduct the trapping
and pest surveys in Michoacan to be
hired, trained, and supervised either by
Sanidad Vegetal, as was proposed, or by
the Michoacan State delegate of the
Secretaria de Agricultura, Ganaderia y
Desarrollo Rural (Secretariat of
Agriculture, Livestock, and Rural
Development), who holds a position
that is roughly equivalent to that of a
State agriculture commissioner in the
United States.

Comment: The supplementary pest
risk assessment states that ‘“‘any
proposed program would include * * *
field surveys for specific avocado pests
at the State, municipality, and grove
levels,” but the area surveys called for
in the proposed rule appear to be only
at the municipality and grove levels.

Response: The reference to State-level
surveys in the supplementary pest risk
assessment was an error. State-level
surveys were not part of the Mexican
work plan, nor were they considered in
the risk management analysis or the
proposed rule. More importantly,
however, no estimates of risk or risk
reduction were based on the expectation
that State-level surveys would be
conducted. We believe that the required
municipality- and grove-level surveys,
which focus on detecting pests in the
production areas, will provide us the
necessary pest population information.

Comment: The supplemental pest risk
assessment states that one factor in the
assessment that affects risk management
is the assumption that all traces of stems
and other plant material would be
removed from the avocados before
packing. The proposed regulations,
however, do not mention removing
stems.

Response: The statement to which the
commenter is referring can be found on
page 8 of the supplemental pest risk
assessment. Freedom from stems and

other kinds of plant material is one of
the “Quarantine 56 conditions’ that the
risk assessment assumes will be in
effect, which is indeed the case.
Paragraph (a) of § 319.56-2 requires that
“all importations of fruits and
vegetables must be free from plants or
portions of plants, as defined in
§319.56-1.” Plants or portions of plants
is defined as “‘leaves, twigs, or other
portions of plants, or plant litter or
rubbish as distinguished from clean
fruits and vegetables, or other
commercial articles.” We have added
language to the packinghouse
requirements in § 319.56-2ff(c)(3) to
make it clear that stems, leaves, and
other portions of plant must be removed
from the avocado fruit.

Comment: The proposed rule calls for
dead branches to be pruned and
removed from the orchards, but
provides no set schedule for those
actions to occur. Without a more precise
schedule, the practice may not
effectively prevent stem weevil
infestations. Tree pruning should be
timed to remove dead or dying branches
before adult stem weevil emergence in
the spring or the fall. Spring removal
and destruction of dead or dying
branches would help to break the
reproductive cycle and reduce the
population level of any adult stem
weevils that may be present in those
orchards.

Response: No prescribed schedule
was included because we intend for the
removal of dead branches to be a
continuing part of an orchard’s
management and upkeep. The
regulations in this final rule require, as
was proposed, that *‘[d]ead branches on
avocado trees in the orchard must be
pruned and removed from the orchard.”
That requirement is one of the
conditions under which any approved
orchard must operate.

Comment: The proposed rule calls for
avocado fruit that has fallen from the
trees to be removed from the orchards
prior to harvest. Given the fact that such
fruit is more likely to be infested by
pests, removal of fallen fruit should be
part of a regular field sanitation routine,
not merely be a pre-harvest event.

Response: We agree that removing
fallen fruit as a regular practice would
lower the risk of fruit fly attraction
within an orchard and would thereby
lower the overall fruit fly population in
an orchard. Therefore, we have changed
§ 319.56-2ff(c)(2)(iii) in this final rule to
require that fallen fruit be removed from
export orchards at least once a week.

Comment: It will be all but impossible
for the registered growers in Michoacan
to patrol their approved orchards often
enough to remove all the avocado fruit
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that has fallen from the trees prior to
harvest, and it is unrealistic to expect
that pickers who are paid by the bin or
by the pound will not place fruit from
the ground into their field boxes during
the harvest, thus increasing the risk that
infested avocados will be exported to
the United States. How will APHIS
enforce these requirements?

Response: Although it is unlikely that
any orchard could ever be kept
completely free of fallen fruit, we
believe that it is possible for a grower
to keep up with most of the fallen fruit
by following sound field sanitation
practices. As noted in the response to
the previous comment, we will require
that fallen fruit be removed from the
orchard on a weekly basis, rather than
just before harvest. Because a finding of
infested fruit will result in the
suspension or withdrawal of an
orchard’s export certification, it is in a
grower’s best economic interests to
prevent fallen fruit from being
intermingled with harvested fruit.
Inspections at the packinghouse prior to
and during the culling process, along
with subsequent inspections in the
United States, are expected to alert us to
the presence of pests, and frequent
checks by APHIS and Sanidad Vegetal
inspectors will help ensure that the
requirements of the regulations are
being observed.

Comment: It is highly unlikely that
avocados in the approved orchards
could be harvested by pickers, dumped
into bins or other containers, loaded
onto trucks, and covered in less than 3
hours after being picked. It is more
likely that the fruit will be exposed for
longer periods of time and thus exposed
to potential fruit fly infestation. How
will APHIS be able to supervise these
requirements?

Response: We acknowledge that a
grower may not be able to transport all
his avocados to the packinghouse
within 3 hours of harvesting them, so
there are provisions for protecting the
fruit until it is moved. Specifically, the
regulations in this final rule require, as
was proposed, harvested avocados to be
“moved from the orchard to the
packinghouse within 3 hours of harvest
or they must be protected from fruit fly
infestation until moved.” APHIS
inspectors and Sanidad Vegetal
personnel will be monitoring the export
groves during harvest and will ensure
that these and all the other requirements
of the regulations are met.

Comment: The Mediterranean fruit fly
(Medfly) has been found at high levels
in the Mexican State of Chiapas, which
is close to the State of Michoacan. In
order to monitor potential Medfly
movement into the Michoacan region,

monitoring for Medfly at a higher trap
density than called for in the proposed
rule is needed.

Response: Given the history of
Medfly’s spread and the spread of other
fruit flies, we believe that Medfly is
unlikely to migrate the 650 miles from
Chiapas to Michoacan. The trapping
densities and trap types required in this
final rule for Medfly monitoring in
Mexico are the same as those used to
monitor for Medfly in California, where
much of the State’s fruit production area
lies within 650 miles of the recent Los
Angeles Basin infestation.

Comment: Field surveys are defined
by APHIS as the most effective
safeguard for protection against
avocado-specific pests, but these
surveys rely almost exclusively on
programs under the direction of Sanidad
Vegetal. If this is to be the most effective
line of defense against the introduction
of the seed weevil, APHIS should be
directly involved in implementing this
program and not merely monitoring the
process.

Response: With regard to the required
safeguards, including field surveys, the
regulations in § 319.56-2ff(c) clearly
state that “APHIS will be directly
involved with Sanidad Vegetal in the
monitoring and supervision of those
activities.” APHIS personnel will be
present in Michoacan in a supervisory
and monitoring capacity to ensure that
the required safeguards are being
observed, not to conduct field surveys
for the Mexican avocado industry.

Municipality Requirements

Comment: A survey should be
required for the avocado seed moth, and
sex lure or food bait traps should be
used to monitor for the avocado seed
moth.

Response: In this final rule, as in the
proposed rule, the regulations in
§319.56-2ff(c)(1)(ii) require that each
municipality be surveyed at least
annually for the avocado seed moth and
the other avocado seed pests. A sex lure
or food bait is not available for use in
trapping for the avocado seed moth, but
we continue to believe that the annual
survey required by the regulations will
serve to alert us to the presence of this
and other pests in the municipalities,
and that the other safeguards in the
regulations will ensure that shipments
of avocados will be free of the pests of
concern.

Comment: The proposed regulations
call for at least 300 hectares of each
municipality to be surveyed for seed
weevils and seed moths at least
annually. While the proposal states that
“portions’ of each registered orchard
and areas with wild or backyard

avocado trees must be included in the
survey, the term “‘portions’ is not
defined and is, thus, open to
interpretation. Additionally, there is no
explanation of how a 300-hectare survey
per municipality will yield a 95 percent
confidence level of detection. How can
a single annual survey of 300 hectares
serve as the basis for calling a
municipality free of seed weevils and
seed moths?

Response: We did not specify a
minimum size for the “portions” to be
surveyed because the survey must
include portions of each registered
orchard and areas with wild or backyard
avocado trees, and the number of those
areas will vary between municipalities.
However, the work plan in which
Sanidad Vegetal will set forth the details
of the survey activity will have to be
approved by APHIS, and APHIS
personnel will be supervising the
surveys, so we will be able to ensure
that Sanidad Vegetal continues its
current practice of reflecting the size of
an orchard in the size of the surveyed
area, i.e., surveying larger orchards more
widely than smaller orchards. The
overall survey size of 300 hectares per
municipality was selected to ensure that
there would be a 95 percent or greater
confidence level, independent of the
size of the municipality, that the survey
would detect the pests if they occur in
1 percent or more of the commercial
growing areas within the municipality.
The only way to approach a 100 percent
confidence level would be to survey
every tree, which is not practical. It
should be noted that the municipality
must be found free of the avocado seed
pests—i.e., none found during the entire
300-hectare survey—and that the survey
must be conducted during the growing
season and prior to the harvest of the
avocados. The nature and timing of this
annual survey offers a high degree of
assurance that the avocados exported to
the United States will be free from
avocado seed pests.

Comment: Field survey is a critical
element. The survey protocol is set up
to have a 95 percent confidence level of
finding 1 percent infestation; this
assumes an evenly distributed
infestation, not the more likely scenario
of certain groves being more likely
infested than others and a spotty
distribution of weevils within an
infested grove.

Response: We believe that the field
surveys required by the regulations,
which will be supervised by APHIS, are
already designed to address the uneven
distribution thought likely by the
commenter. The required surveys will
include each registered orchard, so
every grove from which avocados will
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be exported to the United States will be
inspected; areas with wild or backyard
avocado trees will be surveyed as well.
Within each registered orchard, the
APHIS personnel supervising the
surveys will ensure that the survey sites
are randomly selected to provide a
reliable means of detecting uniform or
spotty distributions of pests within each
orchard. (To make that requirement
clear, we have added the words
“randomly selected”” to §319.56—
2ff(c)(1)(ii) in this final rule to describe
the selection of survey sites within each
orchard.)

Comment: The proposed regulations
call for at least 300 hectares of each
municipality to be surveyed for seed
weevils and seed moths at least
annually. Have any of those surveys
been conducted yet? APHIS should have
conducted its own survey to determine
the municipalities to be free of the
avocado seed pests and fruit flies before
publishing the proposed rule.

Response: Seed pest surveys have
been conducted routinely by Sanidad
Vegetal for its own programs over the
past several years, but the surveys called
for by the regulations have not been
conducted yet because Sanidad Vegetal
and APHIS do not know which
municipalities and orchards will
register to participate in the avocado
export program. When the work plan is
submitted and the participating
municipalities and groves are identified,
APHIS will be directly involved with
Sanidad Vegetal in the monitoring and
supervision of the surveys.

Sanidad Vegetal Avocado Export
Program

Comment: APHIS claims in the
proposed rule that over 5 million
kilograms of avocados have been
exported to Japan during the last 3 years
under the Sanidad Vegetal Avocado
Export Program with no recorded
interceptions of the 8 pests of concern.
APHIS failed to mention, however, that
one quarter of all Mexican avocado
shipments to Japan were fumigated after
live pests were discovered. In addition,
the Japanese inspectors do not routinely
cut fruit as part of their inspection
process. Finally, Japan and the other
countries to which Mexican avocados
are exported do not have domestic
avocado industries, so there is
significantly less risk for those countries
from the start.

Response: It is Japanese plant
protection policy to fumigate an
imported commodity from any country
when any live organism is found—
regardless of the organism’s quarantine
or pest status—so it is not accurate to
characterize the fumigation of Mexican

avocados by Japan as being solely in
response to the detection of live pests.
What is of primary importance is the
fact that the Japanese have not detected
the presence of any of the eight pests of
concern to APHIS. APHIS did not claim
that Japanese plant protection officials
cut fruit as part of their routine
inspection. The Japanese have sampled
and carefully examined approximately
50,000 avocados over the last 3 years,
cutting the fruit if external signs of pests
indicate the need to do so. Finally, there
is less risk posed to a country without

a domestic avocado industry, but only
in terms of avocado-specific pests; such
a country would still seek to identify
and mitigate, as necessary, the risks
presented by other pests such as
Anastrepha spp. fruit flies.

Orchard and Grower Requirements

Comment: Under the proposed
regulations, APHIS would allow an
orchard to continue shipping even after
more than one Anastrepha spp. fruit fly
is discovered during a 30-day period,
provided malathion bait sprays were
applied. The proposed rule states that
this protocol is similar to those used in
Texas and Florida; however, Florida
orchards are eliminated from their
export program if two Caribbean fruit
flies are discovered in an orchard. Why
is there a disparity?

Response: In the proposed rule, we
stated that the procedures for fruit fly
trapping, increased trapping in response
to a fruit fly detection, and pesticide
treatments in response to additional
detections in the Mexican avocado
program were similar to the procedures
used by APHIS in citrus fruit
production areas of Florida and Texas
where Anastrepha spp. fruit flies exist.
The similarities can only carry so far,
however, when there are differences in
the pest of concern, the susceptibility of
the commodity to infestation, or both.
Accordingly, the program response to
the capture of Caribbean fruit flies
(Anastrepha suspensa) in a Florida
citrus grove differs from the program
response for the capture of Anastrepha
ludens, A. serpentina, or A. striata in a
Mexican avocado grove. APHIS believes
that the systems approach used in each
case, although different, adequately
reduces the risk to an insignificant level
in their respective pest situations.

Comment: The proposed regulations
would require trapping for Anastrepha
spp. fruit flies throughout the year in
production areas. Research shows that
Hass avocados are not fruit fly hosts;
therefore, trapping for fruit flies should
not be required in avocado production
areas. If the requirement is maintained,
Mexican avocados should be allowed

entry into the United States without
seasonal or geographic restrictions.

Response: We disagree with the
commenter’s contention that fruit fly
trapping is unnecessary. Although we
do believe that Hass avocados still on
the tree are non-preferred hosts for
Anastrepha spp. fruit flies, we
nonetheless believe that it is prudent to
require trapping in the production areas
to allow us to monitor the population
levels of the fruit flies. Significant
increases in fruit fly populations in the
production areas would increase pest
pressure on the avocados, which would
necessitate a reassessment or adjustment
of the program’s fruit fly risk mitigation
measures. We continue to believe that
the fruit fly trapping, along with the
seasonal and geographic restrictions and
the other elements of the program, are
necessary to provide for the safe
importation of avocados from Mexico.

Comment: The Anastrepha spp. trap
density of 1 trap per 10 hectares is too
low for effective monitoring. The
biological reality is that adult fruit flies
would move between various hosts in
the region as different hosts become
more or less attractive for oviposition. A
proper regional trapping program
should be established that includes
buffer areas around orchards. Also, the
attraction range of McPhail traps is
small—a few feet or meters—compared
to other trap types. Relying on traps of
this type and trap densities at this low
a level could allow fruit fly population
levels to increase significantly without
detection.

Response: The Anastrepha spp. fruit
fly trapping is intended to indicate
whether fruit fly populations are present
in production areas, rather than in areas
where wild or alternative host material
may be grown, which is why the
trapping is to be conducted in the
orchards. We believe that the required
trap density of 1 trap per 10 hectares
will be sufficient to indicate the
presence of fruit fly populations in the
orchards. In the United States, the
national detection protocol for
Anastrepha ranges from 1 trap per 10
square miles to 5 traps per square mile;
the Rio Grande Valley and Florida citrus
protocol for Anastrepha ranges from 5
to 15 traps per square mile. The density
required in the Mexican orchards—1
trap per 10 hectares—works out to
approximately 25 traps per square mile,
which is the same density required to
maintain the fruit-fly-free zone in the
Mexican State of Sonora. With regard to
the type of traps used, we believe that
some of the other traps currently
available may be comparable to the
McPhail trap, but none are better for
monitoring for Anastrepha fruit flies.
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Comment: Field trapping data can,
and likely will, be modified to get the
“right’” answer.

Response: APHIS will be directly
involved with Sanidad Vegetal in the
monitoring and supervision of all
required activities in Mexico, including
the trapping. We believe this routine
supervision and monitoring will
discourage any tampering with trapping
data, especially considering that an
orchard or even an entire municipality
could be subject to suspension or
expulsion from the export program if
caught falsifying trapping data. Further,
trained APHIS personnel will be present
in the municipalities, orchards, and
packinghouses throughout the growing
season and harvest and would thus be
in a position to notice the discrepancies
between falsified data and actual
conditions.

Comment: The proposed regulations
call for certain actions to be taken if a
fruit fly is trapped in an orchard, but the
protocol for the number of malathion
treatments to be used and when export
shipments could be resumed in relation
to fruit fly finds is unclear.
Additionally, nothing is said with
regard to actions that would be taken in
the event of fruit fly larvae being found
in avocado fruit.

Response: As stated in the proposed
rule and in this final rule, the trapping
of a single fruit fly in an export orchard
will require the deployment of at least
10 additional traps in the 50-hectare
area surrounding the trap in which the
fruit fly was found, and any additional
finds within 30 days in the 260-hectare
area surrounding the first find will
necessitate the application of malathion
bait treatments in the affected orchard
in order for the orchard to remain
eligible to export avocados to the United
States. Exports from the orchard would
not be suspended based on fruit fly
finds alone, so the resumption of export
shipments in relation to fruit fly finds
is not addressed in the regulations. If,
however, the grower failed to apply
malathion bait treatments when
required, the orchard would lose its
export certification and the grower
would have to requalify for that
certification before exports from the
orchard could resume. The specific
protocol for the number of malathion
treatments that would have to be
applied in the orchard is not spelled out
in the regulations; rather, the applicable
protocols would be detailed in the
annual work plan prepared by Sanidad
Vegetal and approved by APHIS that
details the activities that Sanidad
Vegetal will carry out to meet the
requirements of the regulations. The
detection of fruit fly larvae in avocado

shipments at the packinghouse or
during subsequent inspections will
automatically result in the rejection of
the infested shipment based on its
failure to meet the requirement for
freedom from pests and will trigger an
evaluation of the export program.

Comment: Under the proposed
regulations, APHIS would allow an
orchard to continue shipping even after
more than one Anastrepha spp. fruit fly
is discovered during a 30-day period,
provided malathion bait sprays were
applied. The discovery of additional
flies found within 1 month, or
preferably one life cycle, should require,
in addition to malathion and bait
treatments, the suspension of any
exports until 30 days or, again,
preferably one life cycle, has passed
with no new detections. This would
help assure that any fruits that might
contain fruit fly eggs or larvae are not
shipped.

Response: We believe that the poor
Anastrepha host status of Hass
avocados, along with the application of
malathion bait treatments, increased
trapping, lower wintertime fruit fly
activity, and the required post-harvest
safeguards makes it unnecessary to
suspend exports from a grove based on
the trapping of more than one fruit fly
within a 260-hectare area centered
within the grove.

Packinghouse Requirements

Comment: The proposed rule would
require 250 avocados per shipment to be
selected, cut, and inspected at the
packinghouse prior to the culling
process. To reach a 95 percent
confidence level of detecting a 1 percent
infestation rate, at least 300 avocados
should be inspected.

Response: We agree with the
commenter. Depending on the size of
the fruit and the number of field boxes,
the size of a shipment could range
between 1,000 and 4,000 avocados;
hypergeometric tables indicate that the
sample size needed to reach the 95
percent confidence level of detecting a
1 percent infestation would vary
between 258 and 288 fruit. Therefore,
we have changed the required sample
size in §319.56-2ff(c)(3)(iv) to 300 fruit.

Comment: No size is given for a
“*shipment,” yet the proposed
regulations say to cut 250 fruit per
shipment in the packinghouse prior to
the culling process. With a large
shipment, cutting 250 fruit could yield
a near-zero confidence level of detecting
1 percent or greater infestation. Sample
size must bear some relationship to the
total lot size.

Response: As noted in the previous
response, the size of a shipment could

vary between 1,000 and 4,000 avocados,
and hypergeometric tables indicate that
a sample size of 288 avocados would be
sufficient to detect a 1 percent
infestation in a shipment of 4,000
avocados with 95 percent confidence.
Because we will require 300 avocados to
be sampled from each shipment, and
because increasing the sample size
above that level will not significantly
increase the statistical probability of
detecting a 1 percent infestation, we
have not made any changes in response
to that comment.

Comment: It is not unreasonable to
expect that some growers in Mexico will
take avocados from non-certified groves
to a certified grove or an export
packinghouse and attempt to pass the
avocados off as having been grown in a
certified grove. What safeguards will be
in place to prevent this from happening?

Response: As stated in the proposed
rule and in this final rule, a finding of
any of the avocado seed pests Heilipus
lauri, Conotrachelus aguacatae, C.
perseae, or Stenoma catenifer in a
municipality during an annual pest
survey, orchard survey, packinghouse
inspection, or other monitoring or
inspection activity will result in the
municipality’s loss of its pest-free
certification and the suspension of
avocado exports from that municipality
until APHIS and Sanidad Vegetal agree
that the pest eradication measures taken
have been effective and that the pest
risk within that municipality has been
eliminated. Similarly, a finding of the
stem weevil Copturus aquacatae during
an orchard survey or in a packinghouse
will result in an orchard losing its
export certification for the entire
shipping season of November through
February. Because avocado fruit from
non-certified groves presents a greater
pest risk than does fruit grown in
certified groves, we believe that it is
unlikely that the growers and packers in
an approved municipality would allow
their entire export operation to be
jeopardized by allowing potentially
infested fruit from non-certified
orchards to be commingled with their
export-quality fruit. In addition to that
purely economic disincentive, APHIS
and Sanidad Vegetal inspectors will also
be present in the municipalities,
orchards, and packinghouses during the
shipping season to ensure that all
requirements of the regulations are
being observed.

Comment: It will be difficult for
inspectors in packinghouses or at the
border to detect the presence of stem
weevils in avocados once the fruit has
been washed because washing removes
the white residue or ‘‘sugaring” that is
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found on the fruit when stem weevils
are present.

Response: Under the inspection
system contained in the proposal and in
this final rule, packinghouse inspection
would occur after the fruit has been
removed from the field boxes and before
the fruit has been washed, so any white
residue would still be visible. However,
detecting the presence of stem weevils
after washing is also possible with
proper training, as is evidenced by the
hundreds of instances in which APHIS
inspectors at the El Paso, TX, border
crossing have detected the pest in
avocados confiscated from smugglers.

Shipping Requirements and
Restrictions

Comment: Illinois should be
eliminated from the list of approved
States because of the large number of
terminal markets in Chicago that
regularly ship produce to unapproved
States. It would be too difficult to
prevent Mexican avocados from being
shipped to unapproved States from
Chicago.

Response: The fact that a distributor
in one State may deal with a distributor
in another State was not a significant
consideration in the compilation of the
list of approved States. Certainly, any
distributor in any State who was
determined to transport avocados
outside of the approved States could
likely do so, be he in Maine or Illinois.
Illinois and the other approved States
were requested as markets by Mexico
because the cold winter climate and
general unsuitability to tropical pest
infestation of those States offered an
additional safeguard for the proposed
export program, reasoning with which
APHIS agreed. Distributors in States on
the southern and western periphery of
the approved area are likely to deal with
customers in neighboring States; if those
States were eliminated from the list of
approved States, we would simply be
left with another group of States that
border on non-approved States.

Comment: Ports of entry in Texas
should not be limited to those listed in
the proposed rule; rather, APHIS should
issue permits that would be valid for
multiple ports in order to preserve
competition.

Response: The Texas ports of entry
were selected because they are staffed
by APHIS inspectors who are
experienced with dealing with avocado
shipments. We believe that the seven
Texas ports of entry listed in the
regulations will be adequate to meet the
needs of importers who wish to receive
their products through Texas. If there is
a demonstrated need for additional
ports of entry in Texas or circumstances

otherwise warrant the addition of new
ports of entry for Mexican avocados,
such an addition to the list of ports
would have to be proposed as part of a
future rulemaking.

Comment: The proposed rule would
require the avocados to be moved
through the United States by air or in a
refrigerated truck or rail car, as
temperature is critical to the
suppression of these known pests. |
would think a temperature recording
device showing that the avocados have
been held under refrigeration at 40
degrees through the transporting period
would be mandatory. | see no reason for
a refrigeration requirement without a
temperature and temperature recording
requirement.

Response: The cooler temperatures in
Michoacan and the cold temperatures in
the approved States played a role in our
assessment of pest risk, but the
requirement for refrigerated trucks,
containers, or rail cars was not
specifically identified as a mitigating
measure in the supplemental pest risk
assessment or in the risk management
analysis. By the time the avocados have
entered the United States, keeping the
temperature of the fruit low during
transport contributes as much to
maintaining fruit quality as it does to
suppressing possible pest activity. The
importer of the fruit would certainly
expect that the fruit would be in the best
possible condition upon its arrival in an
approved State, and the person
transporting the fruit would seek to
meet that expectation. Therefore, we do
not believe it is necessary for APHIS to
require that temperature logs be
maintained by the person transporting
avocados imported into the United
States from Mexico.

Comment: How will APHIS ensure
that shipments of avocados are not
diverted to non-approved States during
transit?

Response: The avocados will be
required to travel under a bond posted
by the importer with the U.S. Customs
Service. The bond serves to guarantee
that the shipment will be delivered
intact to the destination listed on the
permit issued for its importation; if the
shipment does not arrive at its
destination, the fact that the in-bond
papers have not been closed out will
serve to notify Customs and APHIS that
the permit requirements have been
violated. Persons violating the
conditions of the permit and the in-
bond agreement are liable to forfeiture
of the bond and significant civil and
criminal penalties.

Comment: The shipping corridor
should not extend as far to the north as
was proposed; there are too many routes

leading west in the northern area of the
corridor.

Response: We believe that the routes
that lead north and east from EIl Paso,
TX, would likely be used by shippers,
especially those with destinations in the
western portion of the approved States.
As noted in the response to the previous
comment, significant penalties can be
assessed on shippers who fail to observe
the conditions of the permit.

Comment: Nogales, AZ, and El Paso,
TX, should be eliminated as ports of
entry for Mexican avocados bound for
the northeastern United States. These
ports are so far west that diversion of
shipments to the high-demand
California markets would be likely.

Response: Nogales and El Paso are
each situated at the northern end of a
major north-south Mexican highway
and are significant hubs for U.S./
Mexican trade. These ports are staffed
with APHIS personnel experienced with
handling avocado shipments and are
currently used as ports of entry for
avocados and other restricted products
such as citrus fruit and mangoes that are
moving through the United States to
destinations outside the United States
under the plant quarantine safeguard
regulations in 7 CFR part 352. The
permit and bond agreement under
which the avocados will be shipped will
clearly delineate the areas through
which the avocados may be moved and,
as noted in the responses to the
previous two comments, significant
penalties can be assessed on shippers
who fail to observe the conditions of the
permit.

Inspection

Comment: Inspection at the port of
first arrival is a weak link in the systems
approach. Given the risk presented, an
inspection scheme of closer to 100
percent would be more appropriate than
the current plan.

Response: Inspection at the port of
first arrival is intended to accomplish
two goals. First, inspectors check the
documents accompanying the shipment
to ensure that the avocados are from an
approved orchard and were processed
in an approved packinghouse and are
accompanied by a phytosanitary
certificate. The inspectors also ensure
that the limited distribution statement
appears on all boxes, that a U.S.
Customs Service bond has been secured
for the shipment, and that the in-bond
papers indicate that the shipment is
consigned to an importer in an
approved State. Second, the inspectors
will select a sample of fruit from each
shipment and carefully cut and inspect
those avocados to verify their pest-free
status. Inspection at the port of first
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arrival is essentially a redundant
safeguard that serves to verify that all
the regulatory requirements applicable
to the importation of the avocados have
been met.

Comment: Inspections are likely to be
negatively impacted by the numbers of
boxes coming through.

Response: Given the number of ports
of entry and the expected volume of
imported Mexican avocados, we do not
believe that APHIS inspectors at the
ports of entry will be faced with an
overwhelmingly large number of
shipments. In all cases, shipments of
avocados being offered for entry into the
United States will be inspected in
accordance with the regulations.

Comment: The proposed regulations
state that the avocados, upon arrival at
the terminal market in the northeastern
States, are subject to inspection. | would
think an inspection would be
mandatory and should reflect
temperature and fruit condition on
arrival.

Response: As noted in the response to
the previous comment, we will inspect
all shipments of avocados offered for
importation into the United States from
Mexico. APHIS personnel are not
routinely assigned to terminal markets,
so we cannot require that an additional
inspection be conducted when the
avocados arrive at their destination.
Under the Federal Plant Pest Act
(FPPA), APHIS does have the authority
to inspect the avocados at the port of
first arrival, at any stops in the United
States en route to the northeastern
States, and upon arrival at the terminal
market in the northeastern States; the
regulations in § 319.56-2ff(i) reflect that
authority.

Other Comments

Comment: The proposed rule is silent
with regard to issues of liability, which
is a matter that could affect many
businesses. For example, a distributer
cannot police the product once it has
been sold, but there are distributors in
the approved States who routinely do
business with customers who operate
both inside and outside of the approved
States. To the extent that there is
potential enforcement action against
wholesalers, brokers, and distributors, it
should be clear as to the penalties for
violating the regulations.

Response: Just as is the case with all
apparent violations of APHIS
regulations, the Agency’s Regulatory
Enforcement staff would examine the
case and conduct an investigation to
ascertain the facts of the case.
Subsequent actions could range from
warnings to civil penalties to
recommendations for criminal

prosecution, depending on the facts of
each particular case.

Comment: There is a basic conflict of
interest between APHIS’ new mandate
to facilitate international (import) trade
and its historical mandate to prevent the
introduction and establishment of exotic
pests. The proposed rule is biased
toward promoting trade to the detriment
of pest exclusion and is a clear
departure from established APHIS
protocols for pests with major potential
impact such as Anastrepha spp. fruit
flies.

Response: APHIS’ primary
responsibility with regard to
international import trade is now, and
has been for many years, to identify and
manage the risks associated with
importing commodities. Because, as we
have already noted, there is no such
thing as zero risk in international trade,
reducing risk to an insignificant level is
the only realistic approach. If there is no
practical way to mitigate a particular
risk associated with a product, APHIS
will prohibit that product’s entry into
the United States, as is our right under
current international trade agreements;
we have done so in the past and will
continue to do so when warranted.
However, when we determine that the
risk can be reduced to an insignificant
level, it is our responsibility under those
same trade agreements to make
provisions for the importation of that
product. In terms of facilitating trade,
APHIS’ role is solely in the area of
exports, i.e., working to eliminate
obstacles to the exportation of
commodities produced in the United
States. The systems approaches for
citrus from Florida and Texas, apples
from Washington, and stonefruit from
California that we cited in the proposed
rule are examples of ways that we have
found to answer the pest concerns of
our trading partners in order to enable
the exportation of domestically grown
fruits and vegetables. Just as we seek to
open foreign markets to our Washington
apples or California stonefruit, however,
we must also listen to the requests of
other nations seeking to export their
products to the United States.

Comment: Will APHIS provide for
monitoring and trapping in the United
States for the fruit flies and seed pests
once Mexican avocados are allowed into
the country? Are there procedures for
such monitoring?

Response: APHIS already has an
established national fruit fly monitoring
program in place, and monitoring for
certain other exotic pests is conducted
by Federal and State agencies
participating in the Cooperative
Agricultural Pest Survey (CAPS)
program. In addition to these formal

programs, the day-to-day observations of
homeowners, growers, and cooperative
extension service agents also play a role
in the detection of pests across the
country.

Comment: What actions will the
Federal government take if pests are
introduced into the United States
through the importation of avocados
from Mexico? Will the Federal
government pay for pest eradication if
the introduced pests become
established? Are there quarantine
treatments available for use in the
United States to qualify affected
commodities for interstate movement
and export if the introduced pests
become established?

Response: APHIS’ Domestic and
Emergency Operations staff has
prepared a draft emergency action plan
that addresses the Federal response in
the unlikely event that a pest outbreak
occurs. As with any pest outbreak,
APHIS would cooperate with any
affected States in assessing the extent of
an outbreak, applying mitigative
measures to eliminate the pest if
appropriate, and providing for
continued agricultural trade from the
area affected by the pest outbreak.

Comment: Due to government-wide
budget cuts and frozen or reduced
staffing levels, APHIS will be unable to
enforce the proposed restrictions from
the grove in Mexico to the final U.S.
consumer. APHIS states that it would
make ‘“‘resource adjustments’ to
accommodate the proposed avocado
import program, but APHIS officials
have acknowledged that the agency is
finding it difficult to meet its current
program demands. Before the proposed
rule can go forward, APHIS must
demonstrate that it has sufficient
resources to execute its responsibilities
under the proposed system.

Response: As was stated in the
proposed rule, import authorizations
will not be provided for Mexican
avocados if the level of resources
decreases below the level needed to
ensure that all imported regulated
articles are subject to the level of
inspection and monitoring necessary to
prevent the introduction of plant pests
into the United States. At the present
time, it is difficult to provide the details
on APHIS monitoring and supervision
because we do not yet know the number
and total acreage of orchards and the
number of packinghouses in Michoacan
that will be participating in the avocado
export program. We can say, however,
that APHIS personnel will be present
during the harvest, shipping season, and
during critical orchard survey and
trapping activities to ensure that the
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requirements of the regulations are
being met.

Comment: | want to have confidence
that if this proposal as written is not
followed that immediate corrective
action will be taken in Mexico and the
United States. How can domestic
growers have confidence that each
element of this complex proposal will
be stringently enforced in Mexico and in
the United States? What penalties will
be enacted for failure to adhere to the
requirements?

Response: The introductory text of the
regulations in § 319.56-2ff clearly states
that fresh Hass avocados may be
imported from Mexico into the
northeastern United States only if the
importation is authorized by a permit
and only under the conditions set forth
in the regulations; if those conditions
are not met, the avocados may not be
imported into the United States.

The growers, packers, and shippers in
Michoacan have, at the very least, a
financial interest in meeting the
conditions of the regulations; failure to
do so can result in the loss of their
ability to export avocados to the United
States for an entire shipping season.
Beyond that, Sanidad Vegetal personnel
will be in the production areas and
packinghouses conducting surveys,
trapping, and inspections to ensure that
the requirements of the regulations are
being met. Finally, APHIS inspectors
will be present in Mexico and will be
directly involved with Sanidad Vegetal
in the monitoring and supervision of the
required safeguards.

In terms of penalties that would apply
for violations committed in the United
States, the FPPA and the Plant
Quarantine Act provide for a penalty of
not more than $5,000 and imprisonment
for not more than 1 year for any person
who knowingly violates regulations
promulgated under those acts, which is
the case with the regulations in this
final rule. Civil penalties of up to $1,000
per violation can be assessed for other
violations of the regulations. In
addition, the FPPA gives an APHIS
inspector the authority to seize,
quarantine, treat, apply other remedial
measures to, destroy, or otherwise
dispose of, in such manner as he deems
appropriate, any product or article
moving into or through the United
States in violation of regulations
promulgated under the FPPA.

Comment: Mexico allows the use of
pesticides that are not allowed or
strictly controlled in the United States,
the residues of which will be harmful to
U.S. consumers.

Response: As we noted in the
proposed rule, the U.S. Food and Drug
Administration (FDA) samples and tests

imported fruits and vegetables for
pesticide residues. If residue of a
pesticide unapproved in the United
States is found in a shipment of
imported fruit or vegetables, the
shipment is denied entry into the
United States by the FDA.

Comment: APHIS should require that
the avocados receive quarantine
treatments such as fumigation, heat or
cold treatments, or irradiation to
eliminate the pests of concern while the
avocados are still in Mexico.

Response: There are currently no
approved quarantine treatments
available for avocados to eliminate the
pests of concern. There is no established
protocol for the irradiation of avocados,
and fumigation is not effective against
all the pests, especially the seed
weevils. Procedures such as cold
treatment, hot water treatment, or hot
forced air treatment cannot eliminate
those seed pests without significantly
degrading the quality of the fruit.

Comment: To comply with the
National Environmental Policy Act
(NEPA), APHIS should prepare an
environmental impact report that takes
into account the likelihood of pest
establishment in growing areas in
California and Florida and the effects
that such an infestation will have, such
as increased pesticide usage and the
burning of infested avocado groves.
What will the Federal government do to
mitigate the negative impacts of those
considerations?

Response: For the proposed rule,
those issues were addressed in the
supplemental pest risk assessment (e.qg.,
the likelihood of pest establishment on
pages 23-35 and environmental impacts
on page 22). An environmental
assessment and a finding of no
significant impact have been prepared
for this final rule.

Response to Petitions

On March 15, 1996, the USDA
received a petition from the CAC asking
that the Department: (1) Reopen the
administrative record for the proposed
rule for the purpose of receiving newly
discovered evidence obtained by the
CAC; (2) hold an additional public
hearing to explore the newly discovered
evidence; and (3) stay further
administrative action on the proposed
rule pending the outcome of an
investigation of the conduct of a foreign
agent of the Michoacan Avocado
Commission (MAC). On April 12, 1996,
the CAC notified USDA that it had
obtained additional pest information
that would form the basis for a
supplemental petition that would be
submitted to USDA after CAC had

completed its analysis of the pest
information.

In a letter dated April 17, 1996, the
USDA asked the CAC to submit any
substantive information supporting its
petition; on April 29, 1996, the CAC
complied with that request by
delivering a copy of the pest survey
information on which the March 15
petition was based. In a letter
accompanying the April 29 submission
of information, the CAC notified the
USDA that a supplemental petition
would be delivered to the Department
the following week. The supplemental
petition was delivered to USDA on May
3, 1996. In that supplemental petition,
the CAC reiterated its request that the
Department reopen the administrative
record to receive new pest evidence and
to hold an additional public hearing to
explore the new evidence and asked
that the Department require APHIS to
prepare a new quantitative pest risk
assessment based on all available data,
including the new data submitted with
the supplemental petition. In its May 3
supplemental petition, the CAC also
stated that it would continue to seek
additional data and that any significant
new information would be used as the
basis for a new filing to further
supplement its petition.

On May 16, 1996, the CAC submitted
a new filing in the form of a letter
containing additional information
intended to support and further
supplement those first two requests that
the USDA reopen the administrative
record, conduct a new quantitative pest
risk assessment based on all available
data, and hold an additional public
hearing on the proposed rule. In that
May 16 letter, the CAC made the
following additional claims: (1)
Chemical treatment programs have
failed to eliminate stem weevils in
Uruapan, Michoacan, Mexico, and that
orchards once found free are being
reinfested; (2) local agricultural agencies
in Michoacan in charge of field
sanitation have not yet complied with
procedures set forth by Mexico’s
Secretaria de Agricultura, Ganadaria y
Desarollo Rural (SAGDR); and (3)
certain packinghouses have been
identified as candidates for handling
avocados destined for export to the
United States despite the fact that they
are located in areas where pests are
known to be present at high levels.

The CAC filed a third supplement to
the March 15 petition on December 20,
1996, once again requesting that the
USDA reopen the administrative record,
conduct a new quantitative pest risk
assessment based on all available data,
and hold an additional public hearing
on the proposed rule. This third filing
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contained claims that: (1) Recent
surveys show that orchards in
Michoacan—including orchards in
Sanidad Vegetal’s export program—
contain stem weevils and (2) Mexican
avocado growers are withdrawing from
government plant health programs and
the regional association of avocado
growers has withdrawn from the MAC.

In its March 15 petition and the May
3, May 16, and December 20, 1996,
supplemental filings to that petition, the
CAC presented information pertaining
to three areas: The prevalence of pests
in Michoacan; the activities of local,
State, and national agricultural officials
in Mexico; and the integrity of the
rulemaking process. After carefully
reviewing the petition and
supplemental filings, we have
concluded that the evidence offered by
the CAC does not warrant our reopening
the administrative record, holding
additional hearings, delaying further
administrative action on the proposed
rule, or preparing a new quantitative
pest risk assessment. Therefore, we are
denying the CAC petition for the
reasons explained below.

First, the CAC stated that the pest
survey data it had obtained show that
the fruit fly and weevil populations in
Michoacan are substantially higher than
indicated in earlier prevalence data
supplied to USDA by the Mexican
government. It follows, the CAC argues,
that the USDA'’s supplemental pest risk
assessment, risk management analysis,
and the safeguards found in the
proposed rule are inadequate because
they were primarily based on
incomplete pest data that understated
the true level of quarantine pests in
Mexico.

The CAC claims in its March 15
petition that results of surveys
conducted between February 1995 and
February 1996 contradict APHIS”
conclusion that certain municipalities
within the State of Michoacan qualify as
areas of low pest prevalence for the
purposes of lifting the quarantine on
Mexican avocados. (Copies of official
Sanidad Vegetal records of the results of
those surveys constitute the majority of
the supporting information provided to
USDA by the CAC on April 26, 1996.)
The March 15 petition claims that the
survey results reflect positive detection
of stem weevils (Copturas aguacatae) in
orchards currently enrolled in the
avocado export program administered
by Sanidad Vegetal and that detections
occurred in orchards sampled during
the November-December 1995 survey
period. The December 20 supplemental
filing repeats those claims based on
surveys conducted between June and
November 1996 that reportedly reflect

stem weevil detections in export
orchards and orchards that had
previously been declared free from that
pest. Similarly, in its May 3
supplemental filing, the CAC offers
copies of official Sanidad Vegetal seed
weevil survey records as evidence that
heavy seed weevil infestations exist
near Uruapan, which is one of the
municipalities that Mexico has
indicated will likely be offered for
consideration as an approved
municipality under the avocado export
program described in the proposed rule.
Uruapan itself is threatened with seed
weevil infestation, the CAC claims,
because avocados from the infested area
are transported without restrictions or
safeguards to packinghouses located in
Uruapan. That pest survey information,
the CAC claims, indicates that pest
levels in Michoacan are higher than
previously thought and USDA should,
therefore, suspend further action on the
proposed rule until new pest risk
assessments and risk management
analyses can be conducted. In its May
16 letter, the CAC further claims that
chemical treatment programs have
failed to eliminate stem weevils in
Uruapan, Michoacan, thus leaving open
the possibility that stem weevil
populations will spread throughout the
orchards of that municipality.

The proposed rule and its supporting
documentation were not predicated on
the absence or near-absence of pests
throughout the entire State of
Michoacan. APHIS acknowledges that
the two small seed weevils and the stem
weevil are known to exist in Michoacan,
which is why the proposed rule
contained weevil-specific safeguards to
ensure that any avocados exported to
the United States would not be infested
with those pests. Under the program
described in the proposed rule, the
detection of a single stem weevil in an
orchard would render that orchard
ineligible to export avocados to the
United States; the detection of any one
of the seed weevils would render the
entire municipality ineligible. If the
seed and stem weevils are present in the
growing areas of Michoacan in “‘readily
detectable numbers,” as described in the
petition, we are confident that surveys
conducted or supervised by APHIS
employees would detect those pests and
prevent infested orchards and
municipalities from being eligible to
export avocados to the United States.
Moreover, the export eligibility granted
to orchards and municipalities must be
renewed each year, and that eligibility
may be withdrawn at any point during
the November through February
shipping season based on the detection

of a stem weevil, in the case of an
orchard, or a seed weevil, in the case of
an entire municipality.

In its May 16 letter, the CAC asserts
that 4 of the 15 packinghouses
identified by SAGDR as ‘““candidates”
for packing and exporting avocados to
the United States are located in areas
where quarantine pests are present, and
another 3 of the candidate
packinghouses are located in an area
where pest population levels are
unknown due to operational problems
within the local agricultural agency. As
noted above, the proposed rule did not
assume pest freedom or near-freedom in
Michoacan; the system described in the
proposed rule, therefore, contains
several layers of protection to prevent
the potential infestation of harvested
fruit during its movement to and
handling in packinghouses. Under the
program described in the proposed rule,
an export packinghouse must be listed
on the annual work plan prepared by
Sanidad Vegetal and approved by
APHIS, so if we had any concerns about
the location, condition, or operation of
a particular packinghouse we could
resolve those concerns as part of the
approval process for the work plan. In
order to prevent pests from entering the
work areas where fruit is inspected,
sorted, cleaned, and prepared for
shipment, an export packinghouse
would have to meet specific conditions
regarding its construction and operation
and would be prohibited from handling
fruit from anywhere but a certified
export orchard. The avocados
themselves, when being moved from the
export orchard to the packinghouse,
would have to be protected from fruit
fly infestation. It is important to note
that the packinghouses identified by
SAGDR are ““candidates” for
participation in the avocado export
program; any packinghouse that failed
to meet all of the requirements of the
program would not qualify for
participation in the program.

The CAC reports in its March 15
petition that it had obtained extensive
and recent fruit fly trapping records
from Tancitaro, Mexico, from trapping
conducted between September 1995 and
February 1996; the CAC did submit
official Sanidad Vegetal fruit fly
trapping records as supporting
information for that petition. The
petition notes that much of that trapping
occurred during months that the
proposed rule would allow avocados to
be imported into the United States. The
petition further maintains that fruit flies
were found in each of the 33 orchards
that were monitored, even though the
orchards were extensively treated to
control fruit flies.
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The CAC is inaccurate in its claims
that the fruit fly finds reflected in the
data ““occurred despite a rigorous and
documented program of chemical
treatment to control fly infestations.”
Mexican agricultural officials have long
claimed that the Hass avocado is not a
fruit fly host, so there is no “‘rigorous
* * * program of chemical treatment”
to eliminate fruit flies in avocado groves
in Michoacan. Although APHIS does
not accept the Mexican claim that Hass
avocados are not attacked by fruit flies,
we do believe that the Hass avocado is
a non-preferred host while still on the
tree. Throughout this rulemaking, we
have acknowledged that Anastrepha
spp. fruit flies are present in Michoacan
and could attack harvested Hass
avocados and fruit that has fallen from
the trees, which is why the proposed
rule contained safeguards to reduce the
risk presented by those pests. The
proposed requirements, such as
surveillance trapping, increased
trapping in response to a single fruit fly
detection, malathion bait treatments,
covering of harvested avocados, fly-
proof screens on packinghouses, and
inspections, work together with the non-
preferred host status of Hass avocado
fruit attached to the tree to eliminate
any significant risk from Anastrepha.
The repeated fruit fly finds portrayed in
the CAC’s March 15 petition would not
occur under the program described in
the proposed rule, which requires
trapping density to be increased if a
single Anastrepha spp. fruit fly is
trapped in an orchard and further
requires malathion bait sprays to be
applied if a second Anastrepha spp.
fruit fly is trapped within 30 days and
260 hectares of the first finding.

In its petition, the CAC correctly
points out that importation of Hass
avocados from Mexico is possible only
if the area of origin can be certified pest
free for the three species of seed weevil
and the seed moth and can be shown to
be an area of low pest prevalence for the
stem weevil and fruit flies. The CAC
then asserts that its newly obtained data
indicate that two of the municipalities
in Michoacan cannot properly be
characterized as areas of low pest
prevalence for fruit flies or the stem
weevil. As noted above, a municipality
or orchard could gain approval to export
avocados to the United States under the
program described in the proposed rule
only after extensive field surveys
conducted or supervised by USDA
employees demonstrate municipality
freedom from the three species of seed
weevils and the seed moth and orchard
freedom from the stem weevil. That
being the case, some municipalities and

orchards in Michoacan may well be
ineligible for participation in the
program due to the presence of some or
all of those pests. That potentiality does
not, however, invalidate the entire
program, as the CAC seems to suggest.
The field surveys are intended to
demonstrate that an area is free of
certain pests; if that freedom cannot be
demonstrated, the importation of
avocados from that area will continue to
be prohibited.

The second area discussed in the
petition and the supplemental filings is
the activities of local, State, and
national agricultural officials in Mexico.
One aspect of this is the CAC’s claim
that APHIS may be relying on
incomplete pest data that understate the
true level of quarantine pests in
Michoacan. In its March 15 petition, the
CAC claims that the pest survey and
trapping data that the Mexican
government supplied to APHIS are
incomplete because the Mexican
government decided to withhold one or
more positive pest survey reports from
the data provided to the USDA due to
pressure applied by a “well-connected
grower.” Judging from the information
related in the CAC’s March 15 petition
and an accompanying declaration,
however, the claim that information was
withheld to mollify a powerful grower
appears to be a mischaracterization of
the nature of the incident. The
information submitted by CAC shows
that a state-level inspector detected
weevils (it appears the petition is
referring to stem weevils, although the
species is not identified) in a grove, the
grower sought to have the pest finding
overturned or suppressed, but Sanidad
Vegetal determined that an infestation
did exist and should be documented.
The petition hints that there is
something unscrupulous about Sanidad
Vegetal’s subsequent decision not to
forward the records for that orchard to
the USDA for the purposes of
precertifying the orchard for the
proposed export program. However, if
the records show that the orchard
contains stem weevils that would render
it ineligible for participation in the
proposed export program, it would
serve no purpose to pass those records
on to the USDA with a request that the
orchard be approved for participation in
the proposed export program.
Obviously, the orchard would not
qualify for the program.

In its May 3 supplemental petition,
the CAC claims that Mexico made a
*“conscious decision to withhold
damaging pest survey findings from the
USDA.” The CAC bases that claim on its
interpretation of correspondence
between APHIS and Sanidad Vegetal,

particularly an August 19, 1994, request
for data from APHIS and Sanidad
Vegetal’s September 23, October 10, and
October 11, 1994, responses to that
request. Once again, the CAC points out
that Sanidad Vegetal did not forward all
available survey results and other pest
data from areas in which seed weevils,
stem weevils, or fruit flies had been
detected and portrays that lack of data
as a deliberate deception on the part of
Sanidad Vegetal. APHIS is well aware
that those pests are present in
Michoacan, and Sanidad Vegetal has not
attempted to portray the situation
otherwise; in fact, Sanidad Vegetal
officials have taken visiting APHIS
representatives into infested avocado
groves in Michoacan to demonstrate
methods of detecting seed weevils and
stem weevils. In the August 1994 letter
cited by the CAC, APHIS was seeking
additional information to help it
determine whether an export program
based on the freedom of certain
orchards and municipalities from seed
and stem weevils would be feasible, and
the data supplied by Sanidad Vegetal
were responsive to that request.

In its May 16 letter, the CAC contends
that operational problems “plague”
SAGDR'’s local field sanitation agencies.
To support that contention, CAC points
to a letter from a SAGDR district chief
to one of his district’s local plant health
boards. The letter, dated April 24, 1996,
admonishes the local board for failing to
submit any monthly activity reports
since the board’s formation on
September 19, 1995, and informs the
board that it faces the risk of being
dissolved unless the reports are
submitted promptly. The CAC claims
that the letter, coupled with what is
described by a CAC contact in Mexico
as grower mistrust of government
agencies, casts doubt on Mexico’s ability
to oversee the pest survey, trapping, and
registration activities described in the
proposed rule. Under this final rule, the
personnel conducting the trapping and
pest surveys must be hired, trained, and
supervised by Sanidad Vegetal or by the
Michoacan State delegate of SAGDR,
and APHIS will be directly involved
with Sanidad Vegetal in the monitoring
and supervision of those activities. The
trapping and pest surveys are integral
aspects of the avocado export program;
if the scope and conduct of those
activities in a particular municipality
did not meet with APHIS’ approval, the
municipality, and all the orchards
within that municipality, would be
ineligible for participation in the
program.

In its December 20 supplemental
filing, the CAC contends that substantial
numbers of Mexican avocado growers
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are abandoning the Mexican
government’s plant health programs and
that the regional association of avocado
growers in Michoacan has withdrawn
from the MAC. These developments, the
CAC claims, provides evidence that the
plant health infrastructure in Mexico is
weakening at all levels, which will
result in major problems that will
threaten U.S. agriculture if the
importation of Mexican avocados is
authorized. We certainly agree that
grower participation in government
plant health programs is an important
element in the control and prevention of
plant pest problems in the avocado-
producing municipalities of Michoacan,
which is why the regulations in this
final rule require that each orchard and
grower wishing to export avocados to
the United States must be registered
with Sanidad Vegetal’s avocado export
program and must be listed as an
approved orchard or an approved
grower in the annual work plan
provided to APHIS by Sanidad Vegetal.
Therefore, any Michoacan growers who
abandon the Mexican government’s
plant health programs will simply not
be eligible to export avocados to the
United States. Similarly, the regulations
also clearly state that avocados may be
imported only if the Mexican avocado
industry association representing
Mexican avocado growers, packers, and
exporters—i.e., the MAC—has entered
into a trust fund agreement with APHIS
to pay in advance all estimated costs
that APHIS expects to incur through its
involvement in the trapping, survey,
harvest, and packinghouse operations
required as safeguards in Mexico. A
document submitted by the CAC with
its December 20 filing appears to
indicate that dissension within the MAC
has led a regional growers group to
temporarily withdraw from the MAC. If
that is indeed the case, it appears that
some accommodation would have to be
reached within the MAC for that
organization to remain a viable entity
capable of executing a trust fund
agreement with APHIS. Without a trust
fund agreement, avocados may not be
exported under the regulations in this
final rule.

Report language attached to the
Department’s 1997 appropriations bill
directed the Secretary of Agriculture to
review recent evidence of pest
infestation in Mexico—i.e., the pest-
related information submitted to APHIS
by the CAC in its petition and
supplemental filings—and determine
whether the original data that APHIS
relied upon is sound and complete. As
discussed above, we have thoroughly
examined all of the information

submitted by the CAC and have
determined that the original data upon
which APHIS relied is sound and
complete and serves as a reliable basis
for this rule and the risk-mitigating
safeguards it contains. Further, the pest
surveys and fruit fly trapping required
by this rule as a prerequisite to the
approval of municipalities and orchards
for participation in the avocado export
program will provide the ongoing
APHIS-supervised pest monitoring
mentioned in the report language.

The third and final area, which is
discussed only in the March 15 petition,
is the CAC’s claim that there is evidence
to suggest that a foreign agent for the
MAC engaged in activities that violated
Federal conflict-of-interest laws and
Federal lobbying laws. The petition also
states that the same agent had
substantive ex parte communications
with USDA personnel prior to and after
the Department’s decision to issue the
proposed rule. The petition contends
that the illegal activities of the agent and
USDA’s apparent practice of permitting
substantive ex parte communication
between USDA and the supporters, but
not the opponents, of the proposed rule
have “irreparably tainted the integrity
and propriety” of the rulemaking
proceeding.

APHIS believes that the allegations in
the petition regarding the agent’s
employment with the MAC and the
nature of a contractual arrangement the
agent may have had with the MAC do
not bear upon on the integrity of this
rulemaking proceeding. APHIS
acknowledges that if the allegations are
shown to be supported and it is
determined that the agent violated
conflict-of-interest laws or contracted
for a “‘success fee” for lobbying on the
behalf of a foreign client in violation of
lobbying laws, those actions may indeed
have serious ramifications for the agent.
It does not follow, however, that the
alleged activities of a single interested
party would affect the manner in which
USDA has conducted this rulemaking
proceeding. Indeed, USDA was unaware
of the alleged contractual and other
arrangements until the allegations were
made in the petition. The fact of the
matter is that the alleged arrangements
had absolutely no effect on the
rulemaking proceeding or the decisions
reached by APHIS with regard to this
final rule.

A review of the calendars and daily
activity logs of Department officials
indicates that the petitioner’s contention
that USDA engaged in prohibited ex
parte communication with the agent
while denying requests for meetings
from opponents of the proposed rule is
incorrect. Those records indicate that

courtesy visits were paid to USDA
officials by both opponents and
supporters of the proposed rule
following the proposed rule’s
publication. Any written materials given
to USDA officials during those visits
were placed in the public rulemaking
record, and those officials report that
substantive issues pertaining to the
proposed rule were not discussed.

Therefore, based on the rationale set
forth in the proposed rule and in this
document, we are adopting the
provisions of the proposal as a final rule
with the changes discussed in this
document.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. The rule has
been determined to be significant for
purposes of Executive Order 12866, and,
therefore, has been reviewed by the
Office of Management and Budget.

In accordance with 5 U.S.C. 604, we
have performed a Final Regulatory
Flexibility Analysis, which is set out
below, regarding the impact of this rule
on small entities.

This rule will allow fresh Hass
avocado fruit grown in approved
orchards in approved municipalities in
Michoacan, Mexico, to be imported into
the United States under certain
conditions designed to prevent the
introduction and dissemination of plant
pests. In the July 1995 proposed rule,
we invited comments concerning the
potential effects on small entities of the
proposed Mexican avocado importation
program and noted that we were
particularly interested in determining
the number and kind of small entities
that may incur benefits or costs from
implementation of the program. Some
commenters—mostly owners and
employees of produce markets or retail
operations, customs brokers, and
representatives of other agricultural
interests such as apple and citrus
growers, packers, and shippers—stated
that they expected to benefit from the
proposed avocado import program
through increased business or expanded
export opportunities for other U.S.
agricultural products.

Many other commenters took the
opposite view, however. Slightly more
than 60 percent of the 2,080 individuals
who commented on the proposed rule
identified themselves as working in the
domestic avocado industry, either
directly as growers, packers, and
shippers, or indirectly as part of their
work in associated fields (agricultural
consultants, pest control advisors,
nurserymen, etc.). Many of those
commenters believed that they would be
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negatively affected by the proposed
avocado import program because of the
wide price disparity between
domestically produced avocados and
the less expensive Mexican-origin
avocados. Those commenters stated that
they would be unable to compete in the
approved States during the import
period and that the low price of the
Mexican product would encourage
illegal transshipment of the Mexican
avocados to areas outside the approved
States. Several commenters criticized
the initial regulatory flexibility analysis
for failing to pay sufficient attention to
Florida avocado production.

The initial regulatory flexibility
analysis published in the proposed rule
noted that we did not at that time have
all the data necessary for a
comprehensive analysis of economic
effects, and thus invited comments
concerning potential effects. The initial
regulatory flexibility analysis was based
on data available to us at the time it was
written, and came to some broad
conclusions about approximate effects
based on a simple model employing
some basic data about supply and price
gleaned from the overall U.S. and
Mexican avocado markets. Among the
preliminary conclusions was a likely
increase in the availability of fresh
avocados to U.S. consumers by about 12
percent, reducing the average at-the-
farm price for U.S. avocados to about
$0.42 per pound. However, as several
commenters pointed out, the marketing
of avocados in the United States is very
complex, with effects arising from
established practices in the food
marketing sector and the patterns of the
wholesale and retail distribution
structure. Commenters also pointed out
that an accurate analysis should focus
on price and supply data that are
specific to the months when Hass
avocados would be allowed entry, and
should be based on the average values
for those months over a multi-year
period.

We have taken these and other
comments into account and employed
additional data supplied by
commenters. We have obtained data on
Mexican and U.S. production and
exports covering a 5-year period (1990—
1994). As a result, this final regulatory
flexibility analysis examines more
complex economic scenarios than the
initial regulatory flexibility analysis and
provides a more detailed analysis. By
using improved models with more
extensive, multi-year data, we have
examined effects in both approved and
non-approved States that take into
consideration several possible reactions
by both U.S. and Mexican businesses.
We have provided analyses based on a

range of U.S. imports of Mexican
avocados. We have also examined
several different possible responses by
U.S. producers, ranging from partial to
complete redirection of their product
away from approved States during
months when Hass avocados from
Michoacan would be allowed entry.

This rule will directly affect avocado
growers, particularly growers of Hass
variety avocados, so its impact will be
felt mainly in California. The United
States produced an average of 189,244
tons ® of avocados per year between
1990 and 1994; of this amount,
California accounted for 91.4 percent,
Florida 8.4 percent, and Hawaii the
remaining 0.2 percent. The farm value
of U.S. production ranged from $118
million to $255 million, of which 98
percent was for the fresh market. There
were 7,203 avocado growers in the
United States in 1992 (1 in Arizona,
5,973 in California, 604 in Florida, 610
in Hawaii, and 15 in Texas); 98.5
percent of these operations are
considered to be small entities.
(According to the standard set by the
Small Business Administration for
agricultural producers, a producer with
less than $0.5 million annually in sales
qualifies as a small entity.) California
avocado producers, including small
entities, derive a substantial degree of
income from off-farm employment.
According to a 1994 report by the
Economic Research Service, 55 percent
of operators of California avocado farms
reported working off the farm at least
100 days a year. Approximately 44
percent reported working off the farm at
least 200 days a year.

Florida is less likely to be affected
because fewer growers there produce
Hass variety avocados; most produce a
lower-cost greenskin variety. In general,
if two commodities are substitutable, a
change in the price of one, ceteris
paribus, causes a change in the same
direction in the quantity purchased of
the other. If the two commodities have
comparable quality and are considered
substitutable, then the differences
between their prices would not be large
(the degree of substitutability depends
on the cross elasticities of demand
between the two commodities).
However, the data show that the prices
received by farmers and the wholesale
prices of greenskin variety avocados,
which is the dominant variety grown in
Florida, are substantially lower than
prices received for Hass variety
avocados. For example, the price
received by avocado growers in
California was $0.79 per pound in 1994,

1All tons in this analysis are short tons (2,000
pounds).

while the price received by Florida
growers during the same year was $0.31
per pound. Similarly, the average
wholesale market price for California
Hass avocados was $1.72 per pound
(average for Boston, Chicago, Los
Angeles, New York, and Philadelphia)
during the third week of December
1995, while the average wholesale price
for the greenskin variety was $0.44 per
pound. If the price differential was the
only market signal of preference for the
two products, then the Hass variety
would be driven out of the market, but
this is not the case. The wholesale price
of the California Hass avocado is $1.96
per pound in Miami, while the price of
the Florida greenskin variety is only
$0.42 per pound.

U.S. exports averaged 11,583 tons
between 1990 and 1994, while imports
were about 19,119 tons. Over this
period, about 94 percent of the U.S.
production of avocados was consumed
domestically. The largest importer of
U.S. avocados is Canada. The other
major markets for U.S. avocados include
France, Japan, and the United Kingdom.
The largest suppliers of imports to the
United States are Chile and the
Dominican Republic.

Mexico is the largest producer of
avocados in the world, accounting for
approximately 40 percent of world
production. An average of 807,000 tons
per year was produced between 1990
and 1994. Most of the avocado
production in Mexico occurs in the
State of Michoacan, accounting for
approximately 77 percent of the total.
The Hass variety accounts for 95 percent
of the avocado production in
Michoacan. Mexico is also one of the
world’s largest exporters of fresh
avocados. Exports averaged 22,000 tons
per year between 1990 and 1994. The
average rate of export between 1990 and
1994 was about 2.75 percent of
production, with the rest being
consumed domestically.

Avocados are shipped from U.S.
domestic sources throughout the year.
Florida’s peak marketing season is
between July and December, while
California’s is between March and
August. The 19 northeastern States and
the District of Columbia (the approved
States) receive between 12 and 18
percent of the shipments of California
avocados annually. California
shipments to the approved States during
the period allowed in this final rule
(November through February) account
for only 2.3 to 4.6 percent (or about
3,900 to 4,850 tons) of total annual
California avocado shipments. Imports
account for about 42 percent of the
supply in the approved States during
those months; California avocados
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account for about 36 percent of the
supply in the approved States during
that same period. The remainder, about
22 percent of the supply, comes from
Florida.

Mexican avocados could be sold at
substantially lower prices than
California avocados. However,
consumer purchases may not be
proportional to price changes, should
they occur. Additionally, since many
grocery stores and supermarkets are
likely to be carrying avocados from only
one source at any given time, consumers
may not have the option of comparing
price and quality of avocados from
different areas. The retail price
differentials might not be representative
of the actual cost differences between
avocados from the two sources, as
retailers may not mark the exact price
differential. This is evidenced by the
small difference in wholesale prices
between California Hass and Chilean
Hass avocados. While the import price
of Chilean Hass avocados was only
$0.67 per pound, the wholesale price in
the six major northeastern cities was
about $1.46 per pound during the third
week of December 1995. The average
wholesale price of the California Hass
avocado was $1.72 per pound during

the same period. If a similar price
pattern would hold for Mexican Hass
avocados, wholesale prices will not
differ as widely between Mexican
avocados and others available on the
domestic market as expected by some.
The costs associated with illegal
transshipment (e.g., relabeling the
product and illegally transporting it
outside the approved States) make it
unlikely that price differences between
domestic and Mexican-origin Hass
avocados will be great enough to lead to
transshipment of Hass avocados
imported under this final rule.
Allowing importation of Hass
avocados from Mexico is expected to
have a variable impact upon domestic
entities. The magnitude of the impact
would depend upon the size of the pre-
import supply, pre-import avocado
price, and the elasticities of demand. In
this final regulatory flexibility analysis,
which was developed, in part, using
price and production data submitted by
commenters, two scenarios in which
affected entities may be impacted by
various levels of Mexican avocado
imports are examined. In one scenario,
California Hass avocado growers, in
reaction to the entry of Mexican
imports, redirect a percentage of the

avocados they otherwise ship to markets
in the approved States to markets in
non-approved States (Table 1); in the
other scenario, we examine the unlikely
situation in which there is a complete
redirection of California Hass avocados
from markets in the approved States to
markets in the non-approved States.

Based on data from 1990 through
1994, the average wholesale price in the
approved States during the months of
November through February—the 4
months that avocados can be imported
into the approved States under this
rule—was about $1.56 per pound and
the available quantity was about 10,500
tons. The wholesale price and supply
were $1.47 per pound and 26,500 tons,
respectively, in the non-approved
States. Price changes in the two
scenarios are measured against their
average levels.

The level of Hass avocado exports
from Michoacan, Mexico, during
November through February is currently
about 9,400 tons. The import levels in
the top row of Table 1 reflect a 10, 20,
30, 40, and 50 percent diversion of
current Michoacan Hass avocado
exports from other markets to markets in
the approved areas of the United States.

TABLE 1.—THE IMPORTATION OF HASS AVOCADOS FROM MICHOACAN, MEXICO, TO APPROVED STATES: IMPACT IN THE
UNITED STATES WITH A PARTIAL REDIRECTION OF U.S. GROWN HASS AVOCADOS FROM MARKETS IN APPROVED
STATES TO MARKETS IN NON-APPROVED STATES (PRICE ELASTICITY IS —1.07).

Percentage of current Michoacan exports diverted to the U.S. market

10 20 30 40 50
IMPOIS (TONS) 1oiiiiieeiiiie et e e e e see e et re e e e et eeeereeeeenes 940 1,880 2,820 3,760 4,700
California Hass avocados diverted to non-approved States (tons) 153 306 459 612 765

Percent change in price:

In the approved States ..........ccceiiiiiiniiie e (8) (16) (25) (33) (41)
IN NON-APProved SEALES ......ccceeevivreeeiiieeeriee e eee e (2) Q) 2) 2) 3)
Change in producer surplus (millions of dollars) ..........cccccoceevineenne (1.37) (2.70) (3.99) (5.24) (6.44)
Change in consumer surplus (millions of dollars) .........c..cccceeeueeenn. 3.31 6.86 10.66 14.71 18.98
Total surplus (millions of dollars) .........ccccceeviiieiiiiieniieeens 1.94 4.16 6.67 9.47 12.54

Table 1 summarizes the estimated
economic impacts in the United States,
based on a price elasticity of —1.07,
which was estimated using data
provided in comments by the California
Avocado Commission.2 The estimated
economic impacts result from the entry

2Garoyan, Leon, “Proposed Rule for the
Importation of Fresh Hass Avocado Fruit Grown in
Michoacan, Mexico: An Analysis of the Impact on
California’s Avocado Industry,” Management
Research Associates, August 22, 1995. (Prepared for
the California Avocado Commission (CAC) and
attached as Exhibit 30 to the CAC’s October 13,
1995, comments on the proposed rule.) The price
elasticity of —1.07 was estimated using data from
Appendix Table 1 of that report covering North East
and East Central regions of the United States for the
months of November to February between 1986 and
1994,

of imported Mexican Hass avocados into
markets in the approved States and from
the estimated producer losses and
consumer gains that would result from

a partial redirection of U.S. grown Hass
avocados from markets in the approved
States to non-approved States. For
example, a 10 percent diversion of
present Michoacan exports from
markets in other countries to the United
States results in a price decrease of 8
percent in the approved States and a
price decrease of 1 percent in the non-
approved States. California producers
would lose about $1.37 million, while
consumers would gain about $3.31
million. The net benefit in this scenario
would be about $1.94 million. If a 50

percent diversion of present Michoacan
exports from other markets to the
United States were to occur, there
would be a resulting price decrease of
about 41 percent in the approved States
and about 3 percent in the non-
approved States. Producers would lose
about $6.44 million and consumers
would gain about $18.98 million,
resulting in a net benefit of about $12.54
million.

In sum, as a result of the importation
of Mexican avocados to the approved
States and partial redirection of
domestically grown avocados, California
Hass avocado producers would lose
between $1.37 million and $6.44
million, i.e., about 0.5 percent to 5.4
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percent of their crop’s farm value, while
consumers in the approved and non-
approved States would gain between
$3.31 million and $19 million.
Consumer gains are larger than producer
losses in all cases.

In the unlikely scenario where
complete redirection would occur, U.S.
producers would abdicate the markets
in the approved States to Mexican
imports during the approved import
period and would redirect their supply
to markets in non-approved States. In
this case, imports from Mexico would
replace California Hass avocados in the
approved States so that the actual
supply in those markets would not
change, and thus no impact would be
expected in the approved States. The
only impacts would be those in non-
approved States. The extent of any
actual decrease in prices would depend
to a great degree upon the size of the
price elasticity of demand and
magnitude of the change in supply. For
an elasticity of —1.07 and with a 10-
percent diversion of present Michoacan
exports from other countries to the
United States, the resulting price
decrease is 3 percent in the non-
approved States. California producers
would lose $2.31 million and
consumers would gain $2.63 million.
The net benefit in this case would be
$0.32 million. A 50-percent diversion of
present Michoacan exports from other
countries to the United States results in
a price decrease of 17 percent.
Producers could lose $11.14 million and
consumers could gain $14.03 million in
the non-approved States. The net benefit
in this case would be $2.89 million. For
lower price elasticities, both losses and
gains are higher. Thus, in the unlikely
event of total redirection of domestically
grown Hass avocado from approved
States to non-approved States,
California Hass avocado producers
could lose between $2.31 million and
$11.14 million, i.e. about 0.9 percent to
9.4 percent of their crop’s farm value,
while consumers in non-approved
States could gain between $2.63 million
and $14.03 million. In all cases,
consumer gains outweigh grower losses.

The only significant alternative to this
rule is to make no changes in the fruits
and vegetables regulations, i.e., to
continue to prohibit the importation of
fresh avocados from Mexico. Prior to the
publication of the proposed rule that
preceded this rule, we had rejected that
alternative because there appeared to be
no pest risk reason to maintain the
prohibition on the avocados in light of
the safeguards that would be applied to
their importation. In the course of this
rulemaking, we have found no new
evidence indicating that the importation

of fresh Hass avocados under the
conditions set forth in this rule will
present a significant risk of plant pest
introduction.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule will allow fresh Hass
avocado fruit to be imported into the
United States from the Mexican State of
Michoacan. State and local laws and
regulations regarding fresh Hass
avocado fruit imported under this rule
will be preempted while the avocados
are in foreign commerce. Fresh
avocados are generally imported for
immediate distribution and sale to the
public, and remain in foreign commerce
until sold to the ultimate consumer. The
question of when foreign commerce
ceases in other cases must be addressed
on a case-hy-case basis. This rule has no
retroactive effect and does not require
administrative proceedings before
parties may file suit in court.

National Environmental Policy Act

An environmental assessment and
finding of no significant impact have
been prepared for this rule. The
assessment provides a basis for the
conclusion that the importation of fresh
Hass avocados from Michoacan, Mexico,
under the conditions specified in this
rule will not present a significant risk of
introducing or disseminating plant pests
and would not have a significant impact
on the quality of the human
environment. Based on the finding of no
significant impact, the Administrator of
the Animal and Plant Health Inspection
Service has determined that an
environmental impact statement need
not be prepared.

The environmental assessment and
finding of no significant impact were
prepared in accordance with: (1) The
National Environmental Policy Act of
1969, as amended (NEPA) (42 U.S.C.
4321 et seq.), (2) Regulations of the
Council on Environmental Quality for
implementing the procedural provisions
of NEPA (40 CFR parts 1500-1508), (3)
USDA regulations implementing NEPA
(7 CFR part 1b), and (4) APHIS’ NEPA
Implementing Procedures (7 CFR part
372).

Copies of the environmental
assessment and finding of no significant
impact are available for public
inspection at USDA, room 1141, South
Building, 14th Street and Independence
Avenue SW., Washington, DC, between
8 a.m. and 4:30 p.m., Monday through
Friday, except holidays. Persons
wishing to inspect copies are requested
to call ahead on (202) 690-2817 to
facilitate entry into the reading room. In

addition, copies may be obtained by
writing to the individual listed under
FOR FURTHER INFORMATION CONTACT.

Paperwork Reduction Act

This final rule contains an
information collection requirement that
was not included in the proposed rule.
Specifically, this final rule requires that
fruit be labeled with a sticker that bears
the Sanidad Vegetal registration number
of the packing house. In accordance
with section 3507(d) of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.), this information collection
requirement has been submitted for
approval to the Office of Management
and Budget (OMB). When OMB notifies
us of its decision, we will publish a
document in the Federal Register
providing notice of the assigned OMB
control number or, if approval is denied,
providing notice of what action we plan
to take.

List of Subjects in 7 CFR Part 319

Bees, Coffee, Cotton, Fruits, Honey,
Imports, Nursery Stock, Plant diseases
and pests, Quarantine, Reporting and
recordkeeping requirements, Rice,
Vegetables.

Accordingly, 7 CFR part 319 is
amended as follows:

PART 319—FOREIGN QUARANTINE
NOTICES

1. The authority citation for part 319
continues to read as follows:

Authority: 7 U.S.C. 150dd, 150ee, 150ff,
151-167, 450, 2803, and 2809; 21 U.S.C. 136
and 136a; 7 CFR 2.22, 2.80, and 371.2(c).

2. A new 8319.56-2ff is added to read
as follows:

§319.56-2ff Administrative instructions
governing movement of Hass avocados
from Mexico to the northeastern United
States.

Fresh Hass variety avocados (Persea
americana) may be imported from
Mexico into the United States for
distribution in the northeastern United
States only under a permit issued in
accordance with §319.56—4, and only
under the following conditions:

(a) Shipping restrictions. (1) The
avocados may be imported in
commercial shipments only;

(2) The avocados may be imported
only during the months of November,
December, January, and February; and

(3) The avocados may be distributed
only in the following northeastern
States: Connecticut, Delaware, the
District of Columbia, Illinois, Indiana,
Kentucky, Maine, Maryland,
Massachusetts, Michigan, New
Hampshire, New Jersey, New York,
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Ohio, Pennsylvania, Rhode Island,
Vermont, Virginia, West Virginia, and
Wisconsin.

(b) Trust fund agreement. The
avocados may be imported only if the
Mexican avocado industry association
representing Mexican avocado growers,
packers, and exporters has entered into
a trust fund agreement with the Animal
and Plant Health Inspection Service
(APHIS) for that shipping season. That
agreement requires the Mexican
avocado industry association to pay in
advance all estimated costs that APHIS
expects to incur through its involvement
in the trapping, survey, harvest, and
packinghouse operations prescribed in
paragraph (c) of this section. These costs
will include administrative expenses
incurred in conducting the services and
all salaries (including overtime and the
Federal share of employee benefits),
travel expenses (including per diem
expenses), and other incidental
expenses incurred by the inspectors in
performing these services. The
agreement requires the Mexican
avocado industry association to deposit
a certified or cashier’s check with
APHIS for the amount of those costs, as
estimated by APHIS. If the deposit is not
sufficient to meet all costs incurred by
APHIS, the agreement further requires
the Mexican avocado industry
association to deposit with APHIS a
certified or cashier’s check for the
amount of the remaining costs, as
determined by APHIS, before the
services will be completed. After a final
audit at the conclusion of each shipping
season, any overpayment of funds
would be returned to the Mexican
avocado industry association or held on
account until needed.

(c) Safeguards in Mexico. The
avocados must have been grown in the
Mexican State of Michoacan in an
orchard located in a municipality that
meets the requirements of paragraph
(c)(2) of this section. The orchard in
which the avocados are grown must
meet the requirements of paragraph
(c)(2) of this section. The avocados must
be packed for export to the United
States in a packinghouse that meets the
requirements of paragraph (c)(3) of this
section. Sanidad Vegetal must provide
an annual work plan to APHIS that
details the activities that Sanidad
Vegetal will, subject to APHIS’ approval
of the work plan, carry out to meet the
requirements of this section; APHIS will
be directly involved with Sanidad
Vegetal in the monitoring and
supervision of those activities. The
personnel conducting the trapping and
pest surveys must be hired, trained, and
supervised by Sanidad Vegetal or by the
Michoacan State delegate of the

Secretaria de Agricultura, Ganaderia y
Desarrollo Rural (SAGDR).

(1) Municipality requirements. (i) The
municipality must be listed as an
approved municipality in the annual
work plan provided to APHIS by
Sanidad Vegetal.

(i) The municipality must be
surveyed at least annually and found to
be free from the large avocado seed
weevil Heilipus lauri, the avocado seed
moth Stenoma catenifer, and the small
avocado seed weevils Conotrachelus
aguacatae and C. perseae. The survey
must cover at least 300 hectares in the
municipality and include randomly
selected portions of each registered
orchard and areas with wild or backyard
avocado trees. The survey must be
conducted during the growing season
and completed prior to the harvest of
the avocados.

(iii) Trapping must be conducted in
the municipality for Mediterranean fruit
fly (Medfly) (Ceratitis capitata) at the
rate of 1 trap per 1 to 4 square miles.
Any findings of Medfly must be
reported to APHIS.

(2) Orchard and grower requirements.
The orchard and the grower must be
registered with Sanidad Vegetal’s
avocado export program and must be
listed as an approved orchard or an
approved grower in the annual work
plan provided to APHIS by Sanidad
Vegetal. The operations of the orchard
must meet the following conditions:

(i) The orchard and all contiguous
orchards and properties must be
surveyed annually and found to be free
from the avocado stem weevil Copturus
aguacatae. The survey must be
conducted during the growing season
and completed prior to the harvest of
the avocados.

(ii) Trapping must be conducted in
the orchard for the fruit flies Anastrepha
ludens, A. serpentina, and A. striata at
the rate of one trap per 10 hectares. If
one of those fruit flies is trapped, at
least 10 additional traps must be
deployed in a 50-hectare area
immediately surrounding the trap in
which the fruit fly was found. If within
30 days of the first finding any
additional fruit flies are trapped within
the 260-hectare area surrounding the
first finding, malathion bait treatments
must be applied in the affected orchard
in order for the orchard to remain
eligible to export avocados.

(iii) Avocado fruit that has fallen from
the trees must be removed from the
orchard at least once every 7 days and
may not be included in field boxes of
fruit to be packed for export.

(iv) Dead branches on avocado trees
in the orchard must be pruned and
removed from the orchard.

(v) Harvested avocados must be
placed in field boxes or containers of
field boxes that are marked to show the
Sanidad Vegetal registration number of
the orchard. The avocados must be
moved from the orchard to the
packinghouse within 3 hours of harvest
or they must be protected from fruit fly
infestation until moved.

(vi) The avocados must be protected
from fruit fly infestation during their
movement from the orchard to the
packinghouse and must be accompanied
by a field record indicating that the
avocados originated from a certified
orchard.

(3) Packinghouse requirements. The
packinghouse must be registered with
Sanidad Vegetal’s avocado export
program and must be listed as an
approved packinghouse in the annual
work plan provided to APHIS by
Sanidad Vegetal. The operations of the
packinghouse must meet the following
conditions:

(i) During the time the packinghouse
is used to prepare avocados for export
to the United States, the packinghouse
may accept fruit only from orchards
certified by Sanidad Vegetal for
participation in the avocado export
program.

(ii) All openings to the outside must
be covered by screening with openings
of not more than 1.6 mm or by some
other barrier that prevents insects from
entering the packinghouse.

(iii) The packinghouse must have
double doors at the entrance to the
facility and at the interior entrance to
the area where the avocados are packed.

(iv) Prior to the culling process, a
sample of 300 avocados per shipment
must be selected, cut, and inspected by
Sanidad Vegetal and found free from
pests.

(v) The identity of the avocados must
be maintained from field boxes or
containers to the shipping boxes so the
avocados can be traced back to the
orchard in which they were grown if
pests are found at the packinghouse or
the port of first arrival in the United
States.

(vi) Prior to being packed in boxes,
each avocado fruit must be cleaned of
all stems, leaves, and other portions of
plants and labeled with a sticker that
bears the Sanidad Vegetal registration
number of the packinghouse.

(vii) The avocados must be packed in
clean, new boxes. The boxes must be
clearly marked with the identity of the
grower, packinghouse, and exporter,
and the statement “Distribution limited
to the following States: CT, DC, DE, IL,
IN, KY, ME, MD, MA, MI, NH, NJ, NY,
OH, PA, RI, VA, VT, WV, and WI.”
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(viii) The boxes must be placed in a
refrigerated truck or refrigerated
container and remain in that truck or
container while in transit through
Mexico to the port of first arrival in the
United States. Prior to leaving the
packinghouse, the truck or container
must be secured by Sanidad Vegetal
with a seal that will be broken when the
truck or container is opened. Once
sealed, the refrigerated truck or
refrigerated container must remain
unopened until it reaches the port of
first arrival in the United States.

(ix) Any avocados that have not been
packed or loaded into a refrigerated
truck or refrigerated container by the
end of the work day must be kept in the
screened packing area.

(d) Certification. All shipments of
avocados must be accompanied by a
phytosanitary certificate issued by
Sanidad Vegetal certifying that the
conditions specified in this section have
been met.

(e) Pest detection. (1) If any of the
avocado seed pests Heilipus lauri,
Conotrachelus aquacatae, C. perseae, or
Stenoma catenifer are discovered in a
municipality during an annual pest
survey, orchard survey, packinghouse
inspection, or other monitoring or
inspection activity in the municipality,
Sanidad Vegetal must immediately
initiate an investigation and take
measures to isolate and eradicate the
pests. Sanidad Vegetal must also
provide APHIS with information
regarding the circumstances of the
infestation and the pest risk mitigation
measures taken. The municipality in
which the pests are discovered will lose
its pest-free certification and avocado
exports from that municipality will be
suspended until APHIS and Sanidad
Vegetal agree that the pest eradication
measures taken have been effective and
that the pest risk within that
municipality has been eliminated.

(2) If Sanidad Vegetal discovers the
stem weevil Copturus aguacatae in an
orchard during an orchard survey or
other monitoring or inspection activity
in the orchard, Sanidad Vegetal must
provide APHIS with information
regarding the circumstances of the
infestation and the pest risk mitigation
measures taken. The orchard in which
the pest was found will lose its export
certification immediately and will be
denied export certification for the entire
shipping season of November through
February.

(3) If Sanidad Vegetal discovers the
stem weevil Copturus aguacatae in fruit
at a packinghouse, Sanidad Vegetal
must investigate the origin of the
infested fruit and provide APHIS with
information regarding the circumstances

of the infestation and the pest risk
mitigation measures taken. The orchard
where the infested fruit originated will
lose its export certification immediately
and will be denied export certification
for the entire shipping season of
November through February.

(f) Ports. The avocados may enter the
United States at:

(1) Any port located in the
northeastern States specified in
paragraph (a)(3) of this section;

(2) The ports of Galveston or Houston,
TX, or the border ports of Nogales, AZ,
or Brownsville, Eagle Pass, El Paso,
Hidalgo, or Laredo, TX; or

(3) Other ports within that area of the
United States specified in paragraph (g)
of this section.

(9) Shipping areas. Except as
explained below in this paragraph for
avocados that enter the United States at
Nogales, AZ, avocados moved by truck
or rail car may transit only that area of
the United States bounded on the west
by a line extending from El Paso, TX, to
Denver, CO, and due north from Denver;
and on the east and south by a line
extending from Brownsville, TX, to
Galveston, TX, to Kinder, LA, to
Memphis, TN, to Knoxville, TN,
following Interstate 40 to Raleigh, NC,
and due east from Raleigh. All cities on
these boundary lines are included in
this area. If the avocados are moved by
air, the aircraft may not land outside
this area. Avocados that enter the
United States at Nogales, AZ, must be
moved to El Paso, TX, by the route
specified on the permit, and then must
remain within the shipping area
described above in this paragraph.

(h) Shipping requirements. The
avocados must be moved through the
United States either by airor in a
refrigerated truck or refrigerated rail car
or in a refrigerated container on a truck
or rail car. If the avocados are moved in
a refrigerated container on a truck or rail
car, an inspector must seal the container
with a serially numbered seal at the port
of first arrival in the United States. If the
avocados are moved in a refrigerated
truck or a refrigerated rail car, an
inspector must seal the truck or rail car
with a serially numbered seal at the port
of first arrival in the United States. If the
avocados are transferred to another
vehicle or container in the United
States, an inspector must be present to
supervise the transfer and must apply a
new serially numbered seal. The
avocados must be moved through the
United States under Customs bond.

(i) Inspection. The avocados are
subject to inspection by an inspector at
the port of first arrival, at any stops in
the United States en route to the
northeastern States, and upon arrival at

the terminal market in the northeastern
States. At the port of first arrival, an
inspector will sample and cut avocados
from each shipment to detect pest
infestation.

Done in Washington, DC, this 31st day of
January 1997.
Terry L. Medley,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 97-2825 Filed 2—-4-97; 8:45 am]
BILLING CODE 3410-34-P

NATIONAL CREDIT UNION
ADMINISTRATION

12 CFR Part 701

Organization and Operations of
Federal Credit Unions

AGENCY: National Credit Union
Administration (NCUA).

ACTION: Final rule and withdrawal of
amendments to Interpretive Ruling and
Policy Statement 94-1.

SUMMARY: The NCUA Board has
withdrawn Interpretive Ruling and
Policy Statement 96-2 (IRPS 96-2) that
was published in 61 FR 59305
(November 22, 1996). The NCUA Board
has determined that subsequent legal
events make the withdrawal of IRPS 96—
2 appropriate.

DATES: This rule is effective February 5,
1997.

FOR FURTHER INFORMATION CONTACT: John
lanno, Trial Attorney, Office of General
Counsel or Michael J. McKenna, Acting
Associate General Counsel, Office of
General Counsel, National Credit Union
Administration, 1775 Duke Street,
Alexandria, Virginia 22314-3428 or
telephone: (703) 518-6540.

SUPPLEMENTARY INFORMATION: On
November 14, 1996, the Board issued an
interim final Interpretive Ruling and
Policy Statement (IRPS 96-2) to permit
federal credit unions to restructure their
fields of membership consistent with
court decisions limiting federal credit
union’s ability to serve eligible credit
union members and new select groups.
Two events have caused the Board to
conclude that withdrawal of IRPS 96-2
is appropriate at this time. First, on
December 4, 1996, the U.S. District
Court for the District of Columbia issued
an Order invalidating IRPS 96-2 and
enjoining NCUA from implementing it.
Second, on December 24, 1996, the U.S.
Court of Appeals for the District of
Columbia Circuit issued a partial stay of
the District Court’s earlier injunction
which prevented federal credit unions
from serving new members of select
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employee groups which were within
their existing field of membership. The
NCUA Board will consider further
regulatory action at an appropriate time
depending on developments in the
ongoing litigation concerning field of
membership issues.

List of Subjects in 12 CFR Part 701

Credit, Credit unions, Reporting and
recordkeeping requirements.

By the National Credit Union
Administration Board on January 23, 1997.
Becky Baker,

Secretary of the Board.

Accordingly, NCUA amends 12 CFR
part 701 as follows:

PART 701—ORGANIZATION AND
OPERATION OF FEDERAL CREDIT
UNIONS

1. The authority citation for part 701
continues to read as follows:

Authority: 12 U.S.C. 1752(5), 1755, 1756,
1757, 1759, 1761a, 1761b, 1766, 1767, 1782,
1784, 1787, 1789. Section 701.6 is also
authorized by 31 U.S.C. 3717. Section 701.31
is also authorized by 12 U.S.C. 1601, et seq.,
42 U.S.C. 1981 and 3601-3610. Section
701.35 is also authorized by 12 U.S.C. 4311
4312.

2. Section 701.1 is revised to read as
follows:

§701.1 Federal credit union chartering,
field of membership modifications, and
conversions.

National Credit Union Administration
practice and procedure concerning
chartering, field of membership
modifications, and conversions are set
forth in Interpretive Ruling and Policy
Statement 94-1 Chartering and Field of
Membership Policy (IRPS 94-1) as
amended by IRPS 96-1. Copies may be
obtained by contacting NCUA at the
address found in § 792.2(g)(1) of this
chapter. The combined IRPS are
incorporated into this section.
(Approved by the Office of Management and
Budget under control number 3133-0015.)

Note: The text of Interpretive Ruling and
Policy Statement (IRPS 94-1, as amended by
IRPS 96-1) does not appear in the Code of
Federal Regulations.

[FR Doc. 97-2830 Filed 2—-4-97; 8:45 am]
BILLING CODE 7535-01-P

FEDERAL TRADE COMMISSION
16 CFR Part 305

Rule Concerning Disclosures
Regarding Energy Consumption and
Water Use of Certain Home Appliances
and Other Products Required Under
the Energy Policy and Conservation
Act (“‘Appliance Labeling Rule™)

AGENCY: Federal Trade Commission.
ACTION: Final rule revision.

SUMMARY: The Federal Trade
Commission’s Appliance Labeling Rule
(““the Rule”) requires that Table 1, in
8305.9, which sets forth the
representative average unit energy costs
for five residential energy sources, be
revised periodically on the basis of
updated information provided by the
Department of Energy (“‘DOE”).

This document revises the table to
incorporate the latest figures for average
unit energy costs as published by DOE
in the Federal Register on November 18,
1996.1
DATES: The revisions to § 305.9(a) and
Table 1 are effective March 7, 1997. The
mandatory dates for using these revised
DOE cost figures in connection with the
Appliance Labeling Rule are detailed in
the SUPPLEMENTARY INFORMATION section,
below.

FOR FURTHER INFORMATION CONTACT:
James Mills, Attorney, 202—-326-3035
Division of Enforcement, Federal Trade
Commission, Washington, DC 20580.
SUPPLEMENTARY INFORMATION: On
November 19, 1979, the Federal Trade
Commission issued a final rule in
response to a directive in section 324 of
the Energy Policy and Conservation Act
(““EPCA™), 42 U.S.C. 6201.2 The Rule
requires the disclosure of energy
efficiency, consumption, or cost
information on labels and in retail sales
catalogs for eight categories of
appliances, and mandates that the
energy costs, consumption, or efficiency
ratings be based on standardized test
procedures developed by DOE. The cost
information obtained by following the
test procedures is derived by using the
representative average unit energy costs
provided by DOE. Table 1 in §305.9(a)
of the Rule sets forth the representative
average unit energy costs to be used for

161 FR 58679.

244 FR 66466. Since its promulgation, the rule
has been amended four times to include new
product categories—central air conditioners (52 FR
46888, Dec. 10, 1987), fluorescent lamp ballasts (54
FR 1182, Jan. 12, 1989), certain plumbing products
(58 FR 54955, Oct. 25, 1993), and certain lamp
products (59 FR 25176, May 13, 1994). Obligations
under the rule concerning fluorescent lamp ballasts,
lighting products, and plumbing products are not
affected by the cost figures in this notice.

all cost-related requirements of the Rule.
As stated in §305.9(b), the Table is to

be revised periodically on the basis of
updated information provided by DOE.

On November 18, 1996, DOE
published the most recent figures for
representative average unit energy costs.
Accordingly, Table 1 is revised to reflect
these latest cost figures as set forth
below.

How and when industry members
must use (and not use) revised Table 1
in calculating cost disclosures for
labeling and catalog sales is explained
in detail in the paragraphs below. In
sum:

« Manufacturers of refrigerators,
refrigerator-freezers, freezers, clothes
washers, dishwashers, water heaters,
and room air conditioners are not
permitted to use the DOE Cost figures
published today to calculate the
secondary operating cost figures on
labels for their products until the
Commission publishes new ranges of
comparability for those products.

« Manufacturers of refrigerators,
refrigerator-freezers, freezers, clothes
washers, dishwashers, and water heaters
have no need for the DOE cost figures
for making data submissions under
305.8. The energy use information they
must submit and use as primary energy
use descriptors on labels for these
products is now in terms of energy
consumption, not operating cost.

¢ Industry members must use the
1997 DOE cost figures published today
to calculate operating cost
representations in catalogs that are
drafted and printed after May 6, 1997.

¢ Beginning May 6, 1997,
manufacturers of clothes dryers,
television sets, kitchen ranges and
ovens, and space heaters must use the
1997 representative average unit costs
for energy in all operating cost
representations.

For Labeling of Products Covered by the
Commission’s Rule3

Manufacturers of covered products
are not permitted to use the National
Average Representative Unit Costs
published today on labels for their
products until the Commission

3The July 1, 1994, amendments require that
labels for refrigerators, refrigerator-freezers, freezers,
clothes washers, dishwashers, water heaters, and
room air conditioners contain a secondary energy
usage disclosure in terms of an estimated annual
operating cost (labels for clothes washers and
dishwashers will show two such secondary
disclosures—one based on operation with water
heated by natural gas, and on operation with water
heated by electricity). The labels also must disclose,
below this secondary estimated annual operating
cost, the fact that the estimated annual operating
cost is based on the appropriate DOE energy cost
figure, and must identify the year in which the cost
figure was published.
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publishes new ranges of comparability
for those products.

Manufacturers of storage-type water
heaters must continue to use the 1994
DOE cost figures (8.41 cents per
kilowatt-hour for electricity, 60.4 cents
per therm for natural gas, $1.054 per
gallon for No. 2 heating oil, and 98.3
cents per gallon for propane) in
determining the operating cost
disclosures on the labels on their
products. This is because the 1994 DOE
cost figures were in effect when the
1994 ranges of comparability for storage-
type water heaters were published, and
those 1994 ranges are still in effect for
those products.4 Manufacturers of
storage-type water heaters must
continue to use the 1994 cost figures to
calculate the estimated annual operating
cost figures on their labels until the
Commission publishes new ranges of
comparability for storage-type water
heaters.

Manufacturers of refrigerators,
refrigerator-freezers, freezers, heat pump
water heaters, and room air conditioners
must continue to derive the operating
cost disclosures on labels by using the
1995 National Average Representative
Unit Costs (8.67 cents per kilowatt-hour
for electricity, 63 cents per therm for
natural gas, $1.008 per gallon for No. 2
heating oil, and 98.5 cents per gallon for
propane) that were in effect when the
current (1995) ranges of comparability
for these products were published.5
Manufacturers of refrigerators,
refrigerator-freezers, freezers, heat pump
water heaters, and room air conditioners
must continue to use the 1995 DOE cost
figures to calculate the operating cost
disclosure disclosed on labels until the
Commission publishes new ranges of
comparability for heat pump water
heaters, room air conditioners, or
refrigerators, refrigerator-freezers, and

4The 1994 DOE cost figures were published by
DOE on December 29, 1993 (58 FR 68901), and by
the Commission on February 8, 1994 (59 FR 5699).
The current (1994) ranges of comparability for
storage-type water heaters were published on
September 23, 1994 (59 FR 48796). On August 21,
1995 (60 FR 43367), and again on September 16,
1996 (61 FR 48620), the Commission announced
that the 1994 ranges for storage-type water heaters
would continue to remain in effect.

5The 1995 DOE cost figures were published by
DOE on January 5, 1995 (60 FR 1773), and by the
Commission on February 17, 1995 (60 FR 9296).
The current (1995) ranges of comparability for heat
pump water heaters were published on August 21,
1995 (60 FR 43367). The current (1995) ranges for
refrigerators, refrigerator-freezers, freezers, and
room air conditioners were published on November
13, 1995 (60 FR 56945). On September 16, 1996 (61
FR 48620), the Commission announced that the
1995 ranges for heat pump water heaters and room
air conditioners would continue to remain in effect.
On October 28, 1996 (61 FR 55563), the
Commission announced that the 1995 ranges for
refrigerators, refrigerator-freezers, and freezers
would continue to remain in effect.

freezers based on future annual
submissions of data. In the notice
announcing the new ranges, the
Commission also will announce that
operating cost disclosures must be based
on the DOE cost figure for electricity in
effect at that time.

Manufacturers of clothes washers,
dishwashers, and instantaneous water
heaters must continue to base the
required secondary operating cost
disclosures on labels on the 1996
National Average Representative Unit
Costs for electricity (8.6 cents per
kilowatt-hour), natural gas (62.6 cents
per therm), propane (90 cents per
gallon), and/or heating oil (92 cents per
gallon) that were published by DOE on
January 19, 1996, and by the
Commission on February 14, 1996,7 and
that were in effect when the 1996 ranges
of comparability for these products were
published.8

For 1997 Submissions of Data Under
Section 305.8 of the Commission’s Rule

Manufacturers no longer need to use
the DOE cost figures in complying with
the data submission requirements of
§305.8 of the Rule. Pursuant to
amendments to the Rule published on
July 1, 1994 ° (with extended
compliance dates published on
December 8, 1994),10 the estimated
annual operating cost is no longer the
primary energy usage descriptor for
refrigerators, refrigerator-freezers,
freezers, clothes washers, dishwashers,
and water heaters. Under the
amendments, the energy usage and the
ranges of comparability for those
product categories must be expressed in
terms of estimated annual energy
consumption (kilowatt-hour use per
year for electricity, therms per year for
natural gas, or gallons per year for
propane and oil). Thus, the 1997 (and
all subsequent) data submissions under
305.8 for these product categories
(which are to enable the Commission to
publish ranges of comparability) must
be made in terms of estimated annual
energy consumption, not cost. The
energy efficiency descriptors for the
other products covered by the Rule
(room air conditioners, furnaces, boilers,
central air conditioners, heat pumps,
and pool heaters) are unaffected by the
amendments mentioned above. The
annual data submission requirements

661 FR 1366.

761 FR 5679.

8The current ranges for clothes washers were
published on June 13, 1996 (61 FR 29939); the
current ranges for dishwashers and instantaneous
water heaters were published on September 16,
1996 (61 FR 48620).

959 FR 34014.

1059 FR 63688.

for those products, which are not based
on the DOE cost figures, will continue
to be in terms of energy efficiency.

For convenience, the annual dates for
data submission are repeated here:

Fluorescent lamp ballasts ........... Mar. 1.
Clothes washers .................. Mar. 1.
Water heaters ....... May 1.
FUurnaces ........cccociiii May 1.
Room air conditioners ................. May 1.
Pool Heaters May 1.
Dishwashers ..o June 1.
Central air conditioners .............. July 1.
Heat pumps .......cccccevevvennne. July 1.
Refrigerators ............... Aug. 1.
Refrigerator-freezers ... Aug. 1.
Freezers .....coccoovviimieeiiiiiiiieeeeenn, Aug. 1.

For Energy Cost Representations
Respecting Covered Products in
Catalogs

Energy cost representations in
catalogs that are drafted and printed
while the 1997 cost figures are in effect
must be derived using the 1997 energy
costs beginning May 6, 1997.

For Energy Cost Representations
Respecting Products Covered by EPCA
But Not by the Commission’s Rule

Manufacturers of products covered by
section 323(c) of EPCA, 42 U.S.C.
6293(c), but not by the Appliance
Labeling Rule (clothes dryers, television
sets, kitchen ranges and ovens, and
space heaters) must use the 1997
representative average unit costs for
energy in all operating cost
representations beginning May 6, 1997.

Regulatory Flexibility Act

The provisions of the Regulatory
Flexibility Act relating to a Regulatory
Flexibility Act analysis (5 U.S.C. 603—
604) are not applicable to this
proceeding because the amendments do
not impose any new obligations on
entities regulated by the Appliance
Labeling Rule. Thus, the amendments
will not have a “‘significant economic
impact on a substantial number of small
entities” (5 U.S.C. 605). The
Commission has concluded, therefore,
that a regulatory flexibility analysis is
not necessary, and certifies, under
section 605 of the Regulatory Flexibility
Act (5 U.S.C. 605(b)), that the
amendments announced today will not
have a significant economic impact on
a substantial number of small entities.

List of Subjects in 16 CFR Part 305

Advertising, Energy conservation,
Household appliances, Labeling,
Reporting and recordkeeping
requirements.
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PART 305—[AMENDED]

Accordingly, 16 CFR Part 305 is
amended as follows:

1. The authority citation for Part 305
continues to read:

Authority: 42 U.S.C. 6294.

2. Section 305.9(a) is revised to read
as follows:

§305.9 Representative average unit
energy costs.

(a) Table 1, below, contains the
representative unit energy costs to be
utilized for all requirements of this part.

TABLE 1.—REPRESENTATIVE AVERAGE UNIT COSTS OF ENERGY FOR FIVE RESIDENTIAL ENERGY SOURCES (1997)

Type of energy In commonly used terms As required by DOE test procedure n?H(:'IIiErquICt)Srl
EIECHCItY .vovveeieeiieiieiieeeee e 8.31LC/KWh 23 i $0.083L/KWH ..o $24.35
Natural Gas .......... . | 61.2¢/therm4 or $6.43/MCF56 ................ 0.00000612/Btu 6.12
No. 2 heating olil ... 0.99/gallon” 0.00000714/Btu 7.14
Propane ............... 0.98/gallon® ... 0.00001073/Btu 10.73
KEroSENE ...ccveiiiiiieiieee e 1.16/gallon® 0.00000859/Btu 8.59

1Btu stands for British thermal unit.
2kWh stands for kilowatt hour.
31 kWh = 3,412 Btu.

41 therm = 100,000 Btu. Natural gas prices include taxes.

5MCF stands for 1,000 cubic feet.

6 For the purposes of this table, 1 cubic foot of natural gas has an energy equivalence of 1,028 Btu.
7For the purposes of this table, 1 gallon of No. 2 heating oil has an energy equivalence of 138,690 Btu.
8 For the purposes of this table, 1 gallon of liquid propane has an energy equivalence of 91,333 Btu.

9For the purposes of this table, 1 gallon of kerosene has an energy equivalence of 135,000 Btu.

* * * * *
Donald S. Clark,
Secretary.

[FR Doc. 97-2802 Filed 2—4-97; 8:45 am]
BILLING CODE 6750-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Tetracycline Hydrochloride Soluble
Powder

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of an abbreviated new animal
drug application (ANADA) filed by
Phoenix Scientific, Inc. The ANADA
provides for oral use of tetracycline
hydrochloride soluble powder in the
drinking water of calves and swine for
control and treatment of certain diseases
caused by pathogens susceptible to
tetracycline, and of chickens and
turkeys for control of certain diseases
caused by pathogens susceptible to
tetracycline.

EFFECTIVE DATE: February 5, 1997.

FOR FURTHER INFORMATION CONTACT:
Melanie R. Berson, Center For
Veterinary Medicine (HFV-135), Food
and Drug Administration, 7500 Standish
Pl., Rockville, MD 20855, 301-594—
1643.

SUPPLEMENTARY INFORMATION: Phoenix
Scientific, Inc., 3915 South 48th Street
Ter., P.O. Box 6457, St. Joseph, MO
64506-0457, filed ANADA 200-136,
which provides for oral use of
tetracycline hydrochloride soluble
powder in the drinking water of calves
and swine for control and treatment of
certain conditions, and of chickens and
turkeys for the control of certain
conditions, as follows: (1) For calves for
control and treatment of bacterial
enteritis (scours) caused by Escherichia
coli, and bacterial pneumonia (shipping
fever complex) associated with
Pasteurella spp., Actinobacillus
pleuropneumoniae (Hemophilus spp.),
and Klebsiella spp. susceptible to
tetracycline; (2) for swine for control
and treatment of bacterial enteritis
(scours) caused by E. coli, and bacterial
pneumonia associated with Pasteurella
spp., A. pleuropneumoniae
(Hemophilus spp.), and Klebsiella spp.
susceptible to tetracycline; (3) for
chickens for control of chronic
respiratory disease (CRD or air-sac
disease) caused by Mycoplasma
gallisepticum and E. coli; infectious
synovitis caused by M. synoviae
susceptible to tetracycline; (4) for
turkeys for control of infectious
synovitis caused by M. synoviae and
bluecomb (transmissible enteritis or
coronaviral enteritis) complicated by
bacterial organisms susceptible to
tetracycline.

Approval of Phoenix’s ANADA 200-
136 tetracycline hydrochloride soluble
powder is as a generic copy of
Fermenta’s NADA 65-496 tetracycline
hydrochloride soluble powder. ANADA
200-136 is approved as of December 17,

1996, and the regulations are amended
in §520.2345d(a)(1) (21 CFR
520.2345d(a)(1)) to reflect the approval.
The basis of approval is discussed in the
freedom of information summary.

In addition, due to enactment of the
Generic Animal Drug and Patent Term
Restoration Act of 1988, the paragraph
concerning NAS/NRC status is outdated.
Section 520.2345d is amended to
remove paragraph (c).

In accordance with the freedom of
information provisions of 21 CFR part
20 and 21 CFR 514.11(e)(2)(ii), a
summary of safety and effectiveness
data and information submitted to
support approval of this application
may be seen in the Dockets Management
Branch (HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has determined under 21
CFR 25.24 (d)(2)(i) that this action is of
a type that does not individually or
cumulatively have a significant effect on
the human environment. Therefore,
neither an environmental assessment
nor an environmental impact statement
is required.

List of Subjects
21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:
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PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

§ 520.2345d [Amended]

2. Section 520.2345d Tetracycline
hydrochloride soluble powder is
amended in paragraph (a)(1) by
removing ‘047864, 054273, and
057561" and adding in its place
‘047864, 054273, 057561, and 059130
and by removing and reserving
paragraph (c).

Dated: January 28, 1997.

Michael J. Blackwell,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. 97-2819 Filed 2—-4-97; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 520

Oral Dosage Form New Animal Drugs;
Ivermectin Chewables

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Merck
Research Laboratories, Div. of Merck &
Co., Inc. The NADA provides for
veterinary prescription use of
ivermectin chewables in cats for the
prevention of feline heartworm disease
for a month after infection and removal
and control of certain hookworm
infections.

EFFECTIVE DATE: February 5, 1997.

FOR FURTHER INFORMATION CONTACT:
Marcia K. Larkins, Center for Veterinary
Medicine (HFV-112), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594-0614.

SUPPLEMENTARY INFORMATION: Merck
Research Laboratories, Div. of Merck &
Co., Inc., P.O. Box 2000, RY32-209,
Rahway, NJ 07065-0914, filed NADA
141-078 that provides for oral use on
veterinary prescription of Heartgard™
for Cats (ivermectin chewables) to
prevent feline heartworm disease by
eliminating the tissue stage of
heartworm larvae Dirofilaria immitis for
a month after infection and for the
removal and control of adult and
immature (L4) hookworms Ancylostoma
tubaeforme and A. braziliense. The
NADA is approved as of December 23,

1996, and the regulations are amended
by revising 21 CFR 520.1193 to reflect
the approval. The basis of approval is
discussed in the freedom of information
summary.

Under section 512(c)(2)(F)(ii) of the
Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 360b(c)(2)(F)(ii)), this
approval qualifies for 3 years of
marketing exclusivity beginning
December 23, 1996, because the NADA
contains substantial evidence of the
effectiveness of the drug involved, any
studies of animal safety required for
approval and conducted or sponsored
by the applicant.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p.m., Monday through Friday.

List of Subjects in 21 CFR Part 520

Animal drugs.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 520 is amended as follows:

PART 520—ORAL DOSAGE FORM
NEW ANIMAL DRUGS

1. The authority citation for 21 CFR
part 520 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. Section 520.1193 is amended by
revising the section heading and
paragraph (a), and by adding new
paragraph (d) to read as follows:

§520.1193
chewables.
(a) Specifications—(1) Dogs. Each
tablet or chewable contains 68, 136, or

272 micrograms of ivermectin.

Ivermectin tablets and

(2) Cats. Each chewable contains 55 or
165 micrograms of ivermectin.

* * * * *

(d) Conditions of use in cats—(1)
Amount. Up to 2.3 kilograms (up to 5
pounds), 55 micrograms; 2.3 to 6.8
kilograms (5 to 15 pounds), 165
micrograms; over 6.8 kilograms (15
pounds), a combination of the
appropriate chewables (recommended
minimum dose of 24 micrograms of
ivermectin per kilogram of body weight
(10.9 micrograms per pound).

(2) Indications for use. To prevent
feline heartworm disease by eliminating
the tissue stage of heartworm larvae
Dirofilaria immitis for a month (30 days)
after infection, and for removal and
control of adult and immature (L4)
hookworms Ancylostoma tubaeforme
and A. braziliense.

(3) Limitations. For use in cats 6
weeks of age and older. Administer once
a month. The initial dose must be given
within a month after cats first exposure
to mosquitoes. The final dose must be
given within a month after the cats last
exposure to mosquitoes. Federal law
restricts this drug to use by or on the
order of a licensed veterinarian.

Dated: January 28, 1997.
Michael J. Blackwell,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. 97-2821 Filed 2—-4-97; 8:45 am]
BILLING CODE 4160-01-F

21 CFR Part 522

Implantation or Injectable Dosage
Form New Animal Drugs; Naltrexone
Hydrochloride Injection

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA) is amending the
animal drug regulations to reflect
approval of a new animal drug
application (NADA) filed by Wildlife
Laboratories, Inc. The NADA provides
for use of naltrexone hydrochloride
sterile injection as an antagonist to
carfentanil citrate immobilization in
free-ranging or confined elk and moose
(Cervidae).

EFFECTIVE DATE: February 5, 1997.

FOR FURTHER INFORMATION CONTACT:
Marcia K. Larkins, Center for Veterinary
Medicine (HFV-112), Food and Drug
Administration, 7500 Standish PlI.,
Rockville, MD 20855, 301-594—-0614.
SUPPLEMENTARY INFORMATION: Wildlife
Laboratories, Inc., 1401 Duff Dr., suite
600, Fort Collins, CO 80524, filed
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NADA 141-074 that provides for the use
of Trexonil™ Sterile Injection (50
milligrams of naltrexone hydrochloride
per milliliter) as an antagonist to
carfentanil citrate immobilization in
free-ranging or confined elk and moose
(Cervidae). The NADA is approved as of
December 23, 1996, and the regulations
are amended in part 522 (21 CFR part
522) by adding new 8 522.1465 to reflect
the approval. The drug product is
available on a prescription basis. The
basis of approval is discussed in the
freedom of information summary.

Under section 512(c)(2)(F)(i) of the
Federal Food, Drug, and Cosmetic Act
(the act) (21 U.S.C. 360b(c)(2)(F)(i)), this
approval qualifies for 5 years of
marketing exclusivity beginning
December 23, 1996, because no active
ingredient of the drug (including any
ester or salt of the active ingredient) has
been previously approved in any other
application filed under section 512(b)(1)
of the act.

In accordance with the freedom of
information provisions of 21 CFR part
20 and 514.11(e)(2)(ii), a summary of
safety and effectiveness data and
information submitted to support
approval of this application may be seen
in the Dockets Management Branch
(HFA-305), Food and Drug
Administration, 12420 Parklawn Dr.,
rm. 1-23, Rockville, MD 20857, between
9 a.m. and 4 p.m., Monday through
Friday.

The agency has carefully considered
the potential environmental effects of
this action. FDA has concluded that the
action will not have a significant impact
on the human environment, and that an
environmental impact statement is not
required. The agency’s finding of no
significant impact and the evidence
supporting that finding, contained in an
environmental assessment, may be seen
in the Dockets Management Branch
(address above) between 9 a.m. and 4
p-m., Monday through Friday.

List of Subjects in 21 CFR Part 522

Animal drugs.
Therefore, under the Federal Food,
Drug, and Cosmetic Act and under

authority delegated to the Commissioner
of Food and Drugs and redelegated to
the Center for Veterinary Medicine, 21
CFR part 522 is amended as follows:

PART 522—IMPLANTATION OR
INJECTABLE DOSAGE FORM NEW
ANIMAL DRUGS

1. The authority citation for 21 CFR
part 522 continues to read as follows:

Authority: Sec. 512 of the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 360b).

2. New §522.1465 is added to read as
follows:

§522.1465 Naltrexone hydrochloride
injection.

(a) Specifications. Each milliliter of
sterile aqueous solution contains 50
milligrams of naltrexone hydrochloride.

(b) Sponsor. See 053923 in
§510.600(c) of this chapter.

(c) Conditions of use in elk and
moose—(1) Amount. 100 milligrams of
naltrexone hydrochloride for each
milligram of carfentanil citrate
administered. One-quarter of the dose
should be administered intravenously
and three-quarters of the dose should be
administered subcutaneously.

(2) Indications for use. As an
antagonist to carfentanil citrate
immobilization in free-ranging or
confined elk and moose (Cervidae).

(3) Limitations. Available data are
inadequate to recommend use in
pregnant animals. Avoid using during
breeding season. Do not use in domestic
food-producing animals. Do not use in
free-ranging animals for 45 days before
or during hunting season. Federal law
restricts this drug to use by or on the
order of a licensed veterinarian.

Dated: January 28, 1997.
Michael J. Blackwell,

Deputy Director, Center for Veterinary
Medicine.

[FR Doc. 97-2869 Filed 2-4-97; 8:45 am]
BILLING CODE 4160-01-F

COMMENT TABLE

DEPARTMENT OF THE INTERIOR

30 CFR Part 250
RIN 1010-AB99

Training of Lessee and Contractor
Employees Engaged in Oil and Gas
and Sulphur Operations in the Outer
Continental Shelf (OCS)

AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Final rule.

SUMMARY: Their rule amends MMS
regulations governing the training of
lessee and contractor employees
engaged in oil and gas and sulphur
operations in the OCS. MMS is making
this amendment to simplify the training
options and to provide the flexibility to
use alternative training methods.

EFFECTIVE DATE: March 7, 1997.

FOR FURTHER INFORMATION CONTACT: Mr.
Joseph Levine, Information and Training
Branch, at (703) 787-1033.

SUPPLEMENTARY INFORMATION: On
November 2, 1995, MMS published the
proposed rule in the Federal Register
(60 FR 55683). During the 90-day
comment period that ended on January
31, 1996, MMS held a workshop. The
workshop held on December 6, 1995, in
New Orleans, Louisiana, received
excellent participation from industry
and training schools. We are
highlighting the comments we received
for the proposed rule in the ““Response
to Comments” section.

Response to Comments

MMS received 28 comments on the
proposed rule. We appreciate the
suggestions and comments that we
received. We also appreciate the
positive comments on our new “‘plain
English” style of writing regulations.

We reviewed all of the comments, and
in some instances, we revised the final
language based on these comments.
MMS grouped the major comments and
organized them by regulation paragraph
number or subject as highlighted in the
comment table.

Requirement/subject

Comment

MMS response

250.210

250.210, 250.217, 250.222
250.214 (a) and (b)

ing limits.

250.214(c)

“Alternative Training” definition is restrictive

Typographical errors appear in the Federal Register ..
MMS should add a 60-day grace period to the train-

The “combination courses” have too many hours

Disagree—MMS is not limiting the methods, we're
only giving examples by using the term “such as.”

Agree—We noted and corrected the errors.

Disagree—MMS wants to eliminate the cost and con-
fusion caused by using the training “windows” of
the past.

Disagree—Although
creased, we moved small tubing training to well
workover.

the hours have slightly in-
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COMMENT TABLE—Continued

Requirement/subject

Comment

MMS response

250.214 ...

250.219 ....

250.220 ...

250.222 ...
250.225(a)(2)

250.225()) .

250.226(a)

250.228(a)

250.229 Table (a) number 21 ...

250.229 ...

No refresher training

Open-book

Third-parties

Testing-out

tests

MMS needs a transition table for the training require-
ments since each student is on a different cycle.

Clarify that temporary employees need training or a
trained individual (not necessarily a supervisor) to
supervise them.

Change “* * * (who can evaluate their work) * * *”
to “* * * (who is capable of evaluating the impact
of the work done”.

Is the only self-paced training that MMS allows com-
puter-based?.

Delete “* * * (instructors must complete training from
an approved training organization) * * *".
Specify simulator requirements for workovers
Schools should not need to maintain training records

for 5 years because of the new training period.

MMS should specify that the instructor should only
run one simulator and have teams of three or less.
Include drilling supervisors in the functions
One commenter wanted MMS to significantly expand
the elements in well-servicing training and well
workover.

Keep refresher training for well control because re-
freshers contain course flexibility to cover recent
field developments.

Clarify the policy on open-versus closed-book tests ...

The majority of comments was against MMS having
third-parties accredit schools. Those against having
third-parties accredit schools cited additional costs,
potential conflicts of interest, and additional man-
agement layers as their main concerns.

MMS should allow employees to take and pass a test
in lieu of taking training.

Agree—MMS added a table to ensure the smoothest
transiton to the new ftraining requirements
[250.214(d)].

Agree—Although MMS did not mean to imply that the
trained individual must be classified as a super-
visor, we adopted the suggestion.

Agree.

No, computer-based is only one form of self-paced
training.
Agree.

Agree.

Disagree—MMS may need 5 years of data and we
wish to have the maximum under the statute of lim-
itations.

Agree.

Agree.

Disagree—Considering the special nature of well
servicing and workover, we feel that it is not appro-
priate to expand their training at this time.

Disagree—MMS deleted the refresher requirement
and made the basic course more frequent. With
more frequent basic courses you can still have the
flexibility to cover field developments. Also, MMS
does not prohibit refresher training.

Agree—We now specify that we allow open regula-
tions and a formula sheet without examples for
well-control tests (§ 250.227(a)(5)).

MMS agrees with the comments and elected not to
have a third-party accredit training programs. In-
stead, we plan to move into a performance-based
training program through a future rulemaking.

Disagree—MMS and much of industry sees value in
taking training even if an employee can pass the

test. A future rulemaking will address performance
measures.

Also, MMS is changing the term
““certify’” to “accredit’” in this final rule
because it is more accurate in the
context of schools.

Executive Order (E.O.) 12866

This rule is not a significant rule
under E.O. 12866.

E.O. 12988

The Department of the Interior (DOI)
certified to the Office of Management
and Budget (OMB) that this rule meets
the applicable civil justice reform
standards provided in sections 3(a) and
3(b)(2) of E.O. 12988.

Unfunded Mandates Reform Act of
1995

DOI determined and certifies
according to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rule will not impose a cost of $100
million or more in any given year on
State, local, and tribal governments, or
the private sector.

Regulatory Flexibility Act

DOI determined that this rule will not
have a significant effect on a substantial
number of small entities.

Paperwork Reduction Act

This rule has been examined under
the Paperwork Reduction Act of 1995
and has been found to contain no new
reporting and information collection
requirements. OMB approved the
existing information collection
requirements under OMB Control No.
1010-0078. An agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless it displays a
currently valid OMB control number.
The reporting burden is estimated to
average 13.5 hours per response.
Responses are mandatory. Proprietary
data are covered under 30 CFR 250.18.

Send comments regarding any aspect
of this collection of information,
including suggestions for reducing the
burden, to the Information Collection

Clearance Officer; Minerals
Management Service; Mail Stop 2053;
381 Elden Street; Herndon, Virginia
20170-4817 and to the Office of
Information and Regulatory Affairs;
OMB; Attention: Desk Officer for the
Department of the Interior (1010-0078),
725 17th Street NW, Washington, D.C.
20503.

Takings Implication Assessment

DOI determined that this rule does
not represent a governmental action
capable of interfering with
constitutionally protected rights. Thus,
DOI does not need to prepare a Takings
Implication Assessment pursuant to
E.O. 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.

National Environmental Policy Act

DOI determined that this rule does
not constitute a major Federal action
significantly affecting the quality of the
human environment, therefore, an
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Environmental Impact Statement is not
required.

List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Incorporation by reference,
Investigations, Mineral royalties, Oil
and gas development and production,
Qil and gas exploration, Oil and gas
reserves, Penalties, Pipelines, Public
lands—mineral resources, Public
lands—rights-of-way, Reporting and
recordkeeping requirements, Sulphur
development and production, Sulphur
exploration, Surety bonds.

Dated: January 27, 1997.
Sylvia V. Baca,

Deputy Assistant Secretary, Land and
Minerals Management.

For the reasons stated in the
preamble, the Minerals Management
Service (MMS) is amending 30 CFR part
250 to read as follows:

PART 250—OIL AND GAS AND
SULPHUR OPERATIONS IN THE
OUTER CONTINENTAL SHELF

1. The authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1334.

2. MMS is revising Subpart O to read
as follows:

Subpart O—Training

Sec.

250.209 Question index table.

250.210 Definitions.

250.211 What is MMS'’s goal for well
control and production safety systems
training?

250.212 What type of training must |
provide for my employees?

250.213 What documentation must |
provide to trainees?

250.214 How often must | provide training
to my employees and for how many
hours?

250.215 Where must | get training for my
employees?

250.216 Where can | find training
guidelines for other topics?

250.217 Can | get an exception to the
training requirements?

250.218 Can my employees change job
certification?

250.219 What must | do if | have temporary
employees or on-the-job trainees?

250.220 What must manufacturer’s
representatives in production safety
systems do?

250.221 May | use alternative training
methods?

250.222 What is MMS looking for when it
reviews an alternative training program?

250.223 Who may accredit training
organizations to teach?

250.224 How long is a training
organization’s accreditation valid?

250.225 What information must a training
organization submit to MMS?

250.226 What additional requirements must
a training organization follow?

250.227 What are MMS’s requirements for
the written test?

250.228 What are MMS’s requirements for
the hands-on simulator and well test?

250.229 What elements must a basic course
cover?

250.230 If MMS tests employees at my
worksite, what must | do?

250.231 If MMS tests trainees at a training
organization’s facility, what must occur?

250.232 Why might MMS conduct its own
tests?

250.233 Can a training organization lose its
accreditation?

Subpart O—Training

§250.209 Question index table.

The table in this section lists
frequently asked training questions and
the location for the answers. The
subjects are grouped as follows:

(a) General training requirements—
§8250.211 through 250.216.

(b) Departures from training
requirements—88 250.217 through
250.222.

(c) Training program accreditations—
8§ 250.223 through 250.229 and
§250.233.

(d) MMS testing information—

88§ 250.230 through 250.232.

Frequently asked questions CFR citation
What is MMS's goal for well control and production safety SyStems traiNiNg? ........cccveiiiiiiiiiieiii e §250.211
What type of training must | provide for my employees? ..........c.ccccceviieeinnes §250.212
What documentation must | provide to trainEeS? .......cccovveeriiiiieriine e §250.213
How often must | provide training to my employees and for hOW Many NOUIS? ........cooiiiiiiiiiiiiie e §250.214
Where must | get training for My @MPIOYEES? ......couiiiiiiiiee ettt b e a ettt et b et §250.215
Where can | find training guidelines for other topics? . §250.216
Can | get an exception to the training requirements? . §250.217
Can my employees change JOD CEILIfICAIONT ...........oi ittt et et e e he e e e be e e e e sb e e e e s be e e sanbe e e sanbeeeanbeeeennneas §250.218
What must | do if | have temporary employees or 0n-the-job traiN@ES? ........cceiiiiiiiiiiii e §250.219
What must manufacturer’s representatives in production safety systems do? .. §250.220
May | use alternative training Methods? ..........ccccociiiiiiiiiii e §250.221
What is MMS looking for when it reviews an alternative training Program®? .............cooieeeiiieeiiie e e st e e e e sneee e §250.222
Who may accredit training organizations t0 tEACNT ..ottt §250.223
How long is a training organization’s accreditation valid? ............. §250.224
What informaiton must a training organization submit to MMS? ...... §250.225
What additional requirements must a training organization fOlIOW? ............oio it snr e §250.226
What are MMS'’s requirements fOr the WITEEN TEST? .......iiii ettt ab e e bt s §250.227
What are MMS’s requirements for the hands-on simulator and well test? .... §250.228
What elements must a basiC COUISE COVEI? ........ccoiiiiieririiniiniieie e §250.229
If MMS tests employees at my Worksite, What MUSE | 007 .....ooiiiiiiiiiie et e e et e e sbe e e s be e e e ebeeeeaaes §250.230
If MMS tests trainees at a training organization’s facility, wWhat MUSt OCCUI? ..........ccciiiiiiiiiiii e §250.231
Why might MMS conduct itS OWN tESES? ......eeiiiiiieiiieeeee e §250.232
Can a training organization 10Se itS @CCIEAItAtIONT .........c.iiiiiiiiiiii ettt et b e sb et b et e st e eab e e saeesane e §250.233

§250.210 Definitions.

Terms used in this subpart have the
following meaning:

Alternative training methods means
self-paced or team-paced training that
may use a computer-based system such
as compact disc interactive (CDI),

compact disc read only memory
(CDROM), or Laser Discs.

Completed training means that the
trainee successfully met MMS’s
requirements for that training.

Employees means direct employees

and contract employees of lessees. A
equipment.

Floorhands means rotary helpers,
derrickmen, or their equivalent.

I or you means the lessee or contractor
engaged in oil, gas or sulphur operations
in the Outer Continental Shelf (OCS).

Installing means both installing the
original equipment and replacing the
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Lessee means the person,

Training means a basic or an

organization, agent, or designee
authorized to explore, develop, and

produce leased deposits.

Maintaining means preventive
maintenance, routine repair, and
replacing defective components.

Operating means testing, adjusting,
calibrating, and recording test and
calibration results for the equipment.

Production safety systems employee
means employees engaged in installing,
repairing, testing, maintaining, or
operating surface or subsurface safety
devices and the platform employee who
is responsible for production operations.

Supervisors means the driller,
toolpusher, operator’s representative, or

their equivalent.

advanced class in well control for
drilling, well completion/well
workover, well servicing, and
production safety systems.

for drilling, well completion/well
workover, and well servicing, and
production safety systems.

well control includes small tubing
operations.

Well-servicing (WS) well control
means snubbing and coil tubing.

used for well completion/well
workover.

Training organization means a party
approved by MMS to teach well control

Well-completion/well-workover (WO)

Well-workover rig means a drilling rig

§250.211 What is MMS'’s goal for well
control and production safety systems
training?

The goal is to ensure that employees
who work in the following areas receive
training that results in safe and clean
operations:

(a) Drilling well control;

(b) WO well control;

(c) WS well control; and

(d) Production safety systems.

§250.212 What type of training must |
provide for my employees.

You must provide training for your
employees according to the table in this
section.

Type of employee

Training requirements

Comments

Drilling floorhand

Drilling supervisor

WO floorhands

WO supervisors

WS work crews

Production safety systems
employees.

Employees who work in well
completion operations be-
fore or during tree installa-
tion.

Drilling well-control course.t

Complete a well-control drill at the job site within the
time limit prescribed by company operating proce-
dures.2.

Participate in well-control drills under subpart D of this
part.2.

Receive copy of a drilling well-control manual.2

Drilling well-control course.t

Quialify to direct well-control operations.*

WO well-control course.t

Complete the qualifying test consisting of a well-control
drill at the job site within the time limit set by com-
pany procedures.2.

Participate in weekly well-control drills under subparts
E and F of this part.2

Receive a well-control manual.2

WO well-control course.t

Quialify to direct well-control operations.*

At least one crew member is trained in WS well con-
trol.1.

At least one crew member must be qualified to direct
well-control operations.t

Must complete training that enables them to install,
test, maintain, & operate subsurface safety devices.!

Either WO well-control course or drilling well-control
course.l

You must log the time it took to complete each drill in
the driller’s log and furnish the time to the floorhand.

You must record the date and time it took to complete
each drill in the driller’s log.

You must record the date and time it took to complete
each drill in the operations log.

Trained employee must be in work area at all times
during snubbing or coil tubing operations.

1Employee may not work in the OCS unless this requirement is met.
2Employee must complete this requirement before exceeding 6 months of cumulative employment.

§250.213 What documentation must |

provide to trainees?

§250.214 How often must | provide

training to my employees and for how many

hours?

You must give your employees

production safety systems training at
least every 3 years. For example, if your
employees complete production safety

documents that show they have
completed the training course(s)
required for their job. The employees
must carry the documents or keep them
at the job site.

(a) You must ensure that applicable
employees complete basic or advanced
well-control training at least every 2
years. For example, if your employees
complete a well-control course on
October 31, 1998, they must again
complete the training by October 31,
2000.

(b) You must ensure that applicable
employees complete basic or advanced

systems training on October 31, 1998,
they must again complete the training
by October 31, 2001.

(c) You must ensure that your
employees have at least the amount of
training listed in the table in
§250.214(c). The maximum number of
hours per day of well control or
production safety instruction time is 9
hours.
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TRAINING HOURS

_ Surface op- Sﬁ%?]senﬁiﬁir_" No options,
Basic/advanced course tion, mini- mum minimum
mum hours hours 1 hours
DIIING (D) oottt ettt h ettt h et b et h e ettt nae et 28 32
Well Completion/Workover (WO) ... 32 36
WEIL SEIVICING (WS) ittt sttt sttt e e st eebe e s b e sbeesneeseneeneesineens | sbeessreesieesinnens | toveesnnsineeninens
Combination D/WO . 40 a4
Combination D/WS ...... 44 48
Combination WO/WS ........ 48 52
Combination D/WO/WS ........ 55 59
Production SAfEly SYSIEMS .......oiiiiiiiiiie ittt sttt ettt e bt e sbeesbeesnbeenbeeseeeniees | eesbeesneenteennes | tenieesnneeseeanes

1The subsea option includes the minimum hours from the surface option plus 4 hours.

(d) For the first training course after March 7, 1997, you must ensure that your employee follows the following

transition schedule table for well control.

WELL CONTROL TRANSITION

If your employees

Then the employees must

A. Completed a basic course on or after [insert date 365 days prior to
the effective date of the rule] or

B. Completed a basic course before [insert date 365 days prior to the
effective date of the rule].

A. Complete an appropriate basic course within 2 years to maintain
certification, or

B. Complete an appropriate basic course by [insert date 365 days after
the effective date of the rule].2

1Example A: If the effective date of this regulation is November 1, 1996, and your employees completed a basic course in Drilling and
Workover/Completion well control on December 9, 1995, your employees must complete a basic Drilling and Workover/Completion well-control

course by December 9, 1997.

2Example B: If the effective date of this regulation is November 1, 1996, and your employees completed a basic course in Well Servicing
[snubbing option] well control on November 15, 1994, your employees must complete a basic course in Well Servicing [snubbing option] by No-

vember 1, 1997.

(e) For the first training course after March 7, 1997, you must ensure that your employee follows the following

transition schedule table for production.

PRODUCTION TRANSITION

If your employees

Then your employees must

A. Completed a basic course on or after [insert date 545 days prior to
the effective date of the rule], or
B. Completed a basic course before [insert date 545 days prior to the

A. Complete a basic course within 3 years to maintain certification, or

B. Complete a basic course by [insert date 545 days after the effective

effective date of the rule]

date of the rule].

(f) After your employee completes the
transition training specified in
paragraph (d) or (e) of this section, the
training cycle will be 2 years for well
control and 3 years for production
training (as shown in § 250.214 (a) and

(b))
§250.215 Where must | get training for my
employees?

You must provide training by a
training organization or program
approved by MMS.

§250.216 Where can | find training
guidelines for other topics?

You can find guidelines in the
subparts shown in the following table:

Subpart
Topic of part
250
Pollution control ..........ccocceeeiiienenes C
Crane operations .........ccccceeveeviuvnenns A

Subpart
Topic of part
250
Welding and burning .........cccceeeee. D
Hydrogen sulfide .........ccccoeiiiinennes D

§250.217 Can | get an exception to the
training requirements?

MMS may grant an exception to well
control or production safety systems
training if:

(a) MMS determines that the
exception won't jeopardize the safety of
your personnel or create a hazard to the
environment; and

(b) You need the exception because of
unavoidable circumstances that make
compliance infeasible or impractical.

§250.218 Can my employees change job
certification?

Only if you ensure that the employees
complete training for the new job before
entering on duty.

§250.219 What must I do if | have
temporary employees or on-the-job
trainees?

You must ensure that temporary
employees and on-the-job trainees
complete the appropriate training unless
a trained individual is directly
supervising the employee.

§250.220 What must manufacturer’s
representatives in production safety
systems do?

A manufacturer’s representative who
is working on company supplied
equipment must:

(a) Receive training by the
manufacturer to install, service, or
repair the specific safety device or safety
systems; and

(b) Have an individual trained in
production safety systems (who is also
capable of evaluating the impact of the
work done) accompany her/him.
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§250.221 May | use alternative training
methods?

(a) You may receive a 1-year
provisional approval from MMS to use
alternative training methods that may
involve team or self-paced training
using a computer-based system.

(b) You may receive up to 3 additional
years (4 years total) from MMS to use
alternative training methods (through
onsite reviews).

§250.222 What is MMS looking for when it
reviews an alternative training program?

(a) The alternative training must teach
methods to operate equipment that
result in safe and clean operations.

(b) MMS will determine, through
onsite MMS reviews and unannounced
audits during the provisional period, if
the:

(1) Training environment is
conducive to learning;

(2) Trainees interact effectively with
the moderator or training administrator,
(3) Trainees function as a team (for

well control only); and

(4) Tests are challenging and cover all
important safety concepts and practical
procedures to ensure safety.

(c) MMS may also speak with the
trainees to determine if the trainees felt
the training met their needs for their job.

§250.223 Who may accredit training
organizations to teach?

MMS may accredit a training
organization or program.

§250.224 How long is a training
organization’s accreditation valid?

An accreditation is valid for a
maximum of 4 years. A training
organization may apply to MMS before
the fourth anniversary of the effective
accreditation date. The training
organization must state the changes
(additions and deletions) to the last
approved training curriculum and plan.

§250.225 What information must a training
organization submit to MMS?

(a) Two copies of the detailed plan
that includes the:

(1) Curriculum;

(2) Names and credentials of the
instructors;

(3) Mailing and street address of the
training facility and the location of the
records;

(4) Location for the simulator and
lecture areas and how the training
organization separates the areas;

(5) Presentation methods (video,
lecture, film, etc.);

(6) Percentage of time for each
presentation method;

(7) Testing procedures and a sample
test; and

(8) List of any portions of the course
that cover the subsea training option
instead of the surface training option.

(b) Two copies of the training manual.

(c) A cross-reference that relates the
requirements of this supbart to the
elements in the program.

(d) A copy of the handouts.

(e) A copy of the training certificate
that includes the following:

(1) Candidate’s full name;

(2) Candidate’s social security
number,

(3) Name of the training school;

(4) Course name (e.g., basic WS well-
control course);

(5) Option (surface or subsea);

(6) Training completion date;

(7) Job classification (e.g., drilling
supervisor); and

(8) Certificate expiration date.

(f) Course outlines identified by:

(1) Name (e.g., “WS well-control
course™);

(2) Type (basic or advanced); and

(3) Option (surface or subsea).

(9) Time (hours per student) for the
following:

(1) Teaching;

(2) Using the simulator (for well
control);

(3) Hands-on training (for production
safety systems); and

(4) Completing the test (written and
simulator).

(h) Special instruction methods for
students who respond poorly to
conventional training (including oral
assistance).

(i) Additional materials (for the
advanced training option) such as
advanced training techniques or case
studies.

(i) Information on the 3-D simulator
or test wells:

(1) Capability for surface and/or
subsea drilling well control, WO and
completion training;

(2) Capability to simulate lost
circulation and secondary kicks; and

(3) Types of kicks.

§250.226 What additional requirements
must a training organization follow?

(a) The training organization must
keep training records for each trainee for
5 years. For example, if a trainee
completed a well-control course in
1996, the training organization may
destroy the records at the end of the
year 2001. The training organization
must keep the following trainee record
information:

(1) Daily attendance record including
complete student sign-in sheet and
makeup time;

(2) Written test and retest (including
simulator test);

(3) Evaluation of the trainee’s
simulator test or retest;

(4) “Kill sheets” for simulator test or
retest; and

(5) Copy of the trainee’s certificate.

(b) Keep records of the training
program for 5 years. The 5-year
timeframe starts with the program
approval date. For example, if a training
program was accredited in 1995, at the
end of the year 2000, the training
organization may destroy the records for
1995. Keep the following training record
information:

(1) Complete and current training
program plan and a technical manual,

(2) A copy of each class roster; and

(3) Copies of schedules and schedule
changes.

(c) Supply trainees with current
copies of Government regulations on the
training subject matter.

(d) Provide a certificate to each
trainee who successfully completes
training.

(e) Ensure that the subsea training
option has an additional 4 hours of
training and covers problems in well
control when drilling with a subsea
blowout preventer (BOP) stack
including:

(1) Choke line friction determinations;

(2) Using marine risers;

(3) Riser collapse;

(4) Removing trapped gas from the
BOP after controlling a well kick; and

(5) “U” tube effect as gas hits the
choke line.

(f) Ensure that trainees who are absent
from any part of a course make up the
missed portion within 14 days after the
end of the course before providing a
written or simulator test to the trainee.

(9) Ensure that classes contain 18 or
fewer candidates.

(h) Furnish a copy of the training
program and plan to MMS personnel for
their use during an onsite review.

(i) Submit the course schedule to the
approving organization after approval of
the training program, annually, and
before any program changes. The
schedule must include the:

(1) Name of the course;

(2) Class dates;

(3) Type of course; and

(4) Course location.

(i) Provide all basic course trainees a
copy of the training manual.

(k) Provide all advanced course
trainees handouts necessary to update
the manuals the trainee has as a result
of previous training courses.

(I) When each course ends, send MMS
a letter and a class roster. The class
roster must contain the following
information for each trainee:

(1) Name of training organization;

(2) Course location (e.g., Thibodeaux,
Louisiana);

(3) Trainee’s full name;
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(4) Name of course (e.g., Drilling well
control or WS well control);

(5) Course type (i.e., basic or
advanced training);

(6) Options (e.g., subsea);

(7) Date trainee completed course;

(8) Name(s) of instructor(s) teaching
the course;

(9) The trainee’s social security
number;

(10) Trainee’s employer;

(11) Actual job title of trainee;

(12) Job of each awarded certificate;
and

(13) Test scores (including course
element scores) for each successful
trainee.

(m) Ensure that test scores for
combination training have a separate
score element for each designation and
for each option. For example, training in
subsea drilling and in WO would have
separate test scores for the drilling, WO,
and for the subsea portion.

§250.227 What are MMS'’s requirements
for the written test?

(a) The training organization must:

(1) Administer the test at the training
facility;

(2) Use 70 percent as a passing grade
for each course element (drilling, well
completion, etc.);

(3) Ensure that the tests are
confidential and nonrepetitive;

(4) Offer a retest, when necessary,
using different questions of equal
difficulty;

(5) Allow open-book regulations and
a formula sheet (without examples) for
well control only; and

(6) Allocate no more than the
following amount of time to the
minimum instruction time: 1 hour for a
single course, 2 hours for a combination
of two basic courses, or 2.5 hours for a
combination of three or more courses.

(b) A trainee who fails a retest must
repeat the training and pass the test in
order to work in the OCS in their job
classification.

§250.228 What are MMS'’s requirements
for the hands-on simulator and well test?
(a) The training organization must

ensure that:

(1) The test simulates a surface BOP
(or subsea stack for the subsea option)
and the simulator is 3—D with actual
gauges and dials.

(2) The instructor runs only one
simulator and has a maximum of three
students in each team.

(3) The simulator test time allocated
to the minimum instruction time is 1
hour per course (i.e., 2 hours for a
combination of two basic courses, etc.).

(4) The trainees are able to:

(i) Kill the well before removing the
three;

(ii) Determine slow pump rates;

(iii) Recognizes kick warnings sings;

(iv) Shut in a well

(v) Complete kill sheets;

(vi) Initiate Kill procedures;

TABLE (a).—WELL CONTROL

(vii) Maintain appropriate bottomhole
pressure;

(viii) Maintain constant bottomhole
pressure;

(ix) Recognize and handle unusual
well-control situations;

(x) Control the kick as it reaches the
choke line; and

(xi) Determine if kick gas or fluids are
removed.

(5) In the subsea option, the trainees
are able to:

(i) Determine choke line friction
pressures for subsea BOP stacks; and

(ii) Discuss and demonstrate
procedures such as circulating the riser
and removing trapped gas in a subsea
BOP stack.

(6) Offer a retest, when necessary,
using different questions of equal
difficulty.

(b) A trainee who fails a retest must
repeat the training and pass the test to
work in the OCS in their job
classification.

§250.229 What elements must a basic
course cover?

See Table (a) of this section for well
control and Table (b) of this section for
production safety systems. The checks
in Table (a) indicate the required
training elements that apply to each job.
Tables (a) and (b) follow:

Drilling WO
Elements for basic training WS
Super Floor Super Floor
1. Hands-on:
Training to operate choke Manifold .............ccooiiiiiiiii e O O
Training to operate stand pipe ............ O O
Training to operate mud room vales ... O
2. Care, handling & characteristics of drilling & completion fluids ...........ccccociiiiiiiniiiienns O O
3. Care, handling & characteristics of well completion/well workover fluids & packer fluids O O O
4. Major causes of uncontrolled fluids from a well including:
Failure to keep the hole fUll ..........oooiiii e | O
SWADDING EffECT ..ot O O
LOSS OFf CIFCUIRLION ...t O |
Insufficient drilling fluid density ...... | O
Abnormally pressured formations ...........cccocceeveerineenne O O
Effect of too rapidly lowering of the pipe in the hole ............ccccoiiiiiiiiine O O
5. Importance & instructions of measuring the volume of fluid to fill the hole during trips .. O O
6. Importance & instructions of measuring the volume of fluid to fill the hole during trips ]
including the importance of filing the hole as it relates to shallow gas conditions.
7. Filling the tubing & casing with fluid to control bottomhole pressure ............cccccoveveenns O
8. Warning signals that indicate kick & conditions that lead to a kick O O | O
9. Controlling shallow gas kicks and using diVErers .........c.cccccvviiiieniiniienic e O
10. At least one bottomhole pressure well control method including conditions unique to O |
a surface subsea BOP stack.
11. Installing, operating, maintaining & testing BOP & diverter Systems ..........cccccocveeeninen. |
12. Installing, operating, maintaining & testing BOP SYStEMS ........cccocvieeiiiieiniiie e O
13. Government regulations on:
Emergency shutdown systems .. g
Production safety systems ........ O
Drilling procedures .........c.cccceeveennnen. O
Wellbore plugging & abandonment ............... O O O
Pollution prevention & waste ManagemMENT .........ccceeviurreeiiuereerireresiieeessreesseeeesseeeeanees O O O O O
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TABLE (a).—WELL CONTROL—Continued

Elements for basic training

Drilling

woO

Super Floor

Super

Floor

WS

Well completion & well workover requirements (Subparts E & F of 30 CFR part 250)
14. Procedures & sequentials steps for shutting in a well:
BOP SYSIEIM ..ot
Surface/subsurface safety system .
Choke MaNIfold .........ccuiiiiiiii s
15. Well control exercises with a simulator suitable for modeling well completion/well
workover.
16. Well control exercises with a simulator suitable for modeling drilling ..........c.ccccovveenee.
17. Instructions & simulator or test well experience on organizing & directing a well killing
operation.
18. At least two simulator practice problems (rotate the trainees & have teams of 3 or
less members).
19. Care, operation, & purpose [& installation (for supervisors)] of the well control equip-
ment.
20. Limitations of the equipment that may wear or be subjected to pressure .....................
21. Instructions in well control equipment, including:
SUMACE EQUIPIMENT ...ttt ettt nb e e eenes
Well completion/well workover, BOP & tree equipmMeNt .........ccoecverieerieiiiieniinieeseeene
Downhole to0IS & tUDUIAIS .........ceoiiiiiiiiiicic e
Tubing hanger, back pressure valve (threaded/profile), landing nipples, lock
mandrels for corresponding nipples & operational procedures for each, gas lift
equipment & running & pulling tools operation.
PACKETS ..o
22. Instructions in special tools & systems, such as:
Automatic shutdown systems (control points, activator pilots, monitor pilots, control
manifolds & subsurface systems).
Flow string systems (tubing, mandrels & nipples, flow couplings, blast joints, & slid-
ing sleeves).
Pumpdown equipment (purpose, applications, requirements, surface circulating sys-
tems, entry loops & tree connection/flange).
23. Instructions for detecting entry into abnormally pressured formations & warning sig-
nals.
24. Instructions on well completion/well control problems ...........cccocceviiiiienie i,
25. Well control problems during well completion/well workover including:
KNG @ FIOW <.t
Simultaneous drilling, completion & workover operations on the same platform .........
Killing @ producing Well .........cocuiiiiiiiiiiii e .
REMOVING the trE8 ...eeiiiii e
26. Calculations on the following:
Fluid density increase that controls fluid flow into the wellbore ............ccccoiieeiiiienns
Fluid density to pressure conversion & the danger of formation breakdown under the
pressure caused by the fluid column especially when setting casing in shallow for-
mations.
Fluid density to pressure conversion & the danger of formation breakdown under the
pressure caused by fluid column.
Equivalent pressures at the casing seat depth ..........ccccciiiiiiiiie
Drop in pump pressure as fluid density increases; & the relationship between pump
pressure, pump rate, & fluid density.
Pressure limitations 0N CASINGS .....cccuiiiiiiiiiiieiie et
Hydrostatic pressure & pressure gradient
27. Unusual well control situations, including the following:
Drill pipe is off the bottom or out of the hole/work string is off the bottom or out of
the hole.
LOSt CIFCUIALION OCCUIS .....oiviiiiiiiicsiic e
Drill pipe is plugged/work string is plugged .....
There iS eXCeSSIVE CASING PrESSUIE .....cc.eeiueiruierirerteesieeaiee et ereesieeanneesieeeneens
There is a hole in drill pipe/hole in the work string/hole in the casing string .... .
Multiple completions i the hOIE ..........c.oooiiiiiiii e
28. Special well-control problems-drilling with a subsea stack (subsea students) includes:
Choke line friction determinations ...........ccooiiiiiiiiiieiie e
USING MANNE FISEIS ..oiiiiiiiieeite ettt ettt ettt et et e et
RISEI COIAPSE .ttt et e et e e s eabe e e e beeeaannes
Removing trapped gas from the BOP stack after controlling a well kick . .
“U” tube effect as gas hits the choke lINe .........cccocieiiiiiiiii e
29. Mechanics of various well controlled situations, including:
Gas bubble migration & eXPanSION ..........cceeoiiieiiiiie e
Bleeding volume from a shut-in well during gas migration ....
Excessive annular surface pressure .........ccccccvevveeenienneennens .
Differences between a gas kick & a salt water and/or il Kick .........c.ccccoevviireiiiirennns

oooo O

oooag O oo

OOoooag

oooag

oogo Od

oooo

O

oooog O Ooo

OoOooog

Oooogd
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TABLE (a).—WELL CONTROL—Continued

Drilling woO
Elements for basic training WS
Super Floor Super Floor
Special well control techniques (such as, but not limited to, barite plugs & cement O 0
plugs).
Procedures & problems involved when experiencing lost circulation ..........cc.cccccceeeene. ] ]
Procedures & problems involved when experiencing a kick while drilling in a hydro- O O O
gen sulfide (H2S) environment.
Procedures & problems—experiencing a kick during snubbing, coil-tubing, or small O O
tubing operations and stripping & snubbing operations with work string.
30. Reasons for well completion/well workover, including:
Reworking a reservoir to control producCtion ............cocueeeiiiieiiiiie e d ad
L 1= oo 1o To [ ST P PR PTRTPPPOPRN O
Completing from @ NEW FESEIVOIT ......cuuiiiiiieeiiiieesiieeeseeeeesieeeeeteeesseaeesaaeeesaaeeensreeeans ] O
Completing MUItIPIE TESEIVOIIS .......oiiiiiiiiiiiieiee e | O
Stimulating to increase ProdUCION ..........cccceiiiiiiiiiiieiie e 0 O
Repairing mechanical failure O O
31. Methods on preparing a well for entry:
Using back pressure VAIVES ..........cociiiiiiiiiiieii e O
Using surface & subsurface safety SYStEMS .......ccccvvviiiiiiiiie i e ree e ] O
Removing the tree & tubing hangar ...........cocceiiiiiiiiii e | O O
Installing & testing BOP & wellhead prior to removing back pressure valves & tubing | O
plugs.
32. Instructions in small tubing units:
Applications (stimulation operations, cleaning out tubing obstructions, and plugback |
and squeeze cementing).
Equipment description (derrick & drawworks, small tubing, pumps, weighted fluid fa- O
cilities, and weighted fluids).
BOP equipment (rams, wellhead connection, and check valve) ...........cccccocoeiniiienns O
33. Methods for killing a producing well, including:
BUIINEAAING ...ttt ettt et b e O O
Lubricating & bleeding ] O
Coil tubING ..eevveeiiiiicn | O
Applications (stimulation operations, initiating flow, & cleaning out sand in tubing) .... O
Equipment description (coil tubing, reel, injecting head, control assembly & injector O
hosit).
BOP equipment (tree connection or flange, rams, injector assembly & circulating O
system).
ST 018 o] o1 o PSP PR PP O O
Types (rig assist & Stand @lONE) .......covciieiiiiieeiie e O
Applications (running & pulling production or kill strings, resetting weight on packers, O
fishing for lost wireline tools or parted kill strings & circulating cement or fulid).
Equipment (operating mechanism, power supply, control assembly & basket, slip as- O
sembly, mast & counterbalance winch & access window).
BOP equipment (tree connection or flange, rams, spool, traveling slips, manifolds, O
auxiliary—full opening safety valve inside BOP, maintenance & testing).
34. The purpose & use of BOP closing units, including the following:
Charging procedures include precharge & operating pressure ...........ccccceceeneeeceeennne. O O
Fluid volumes (useable & required) ........cccccovveieiiieriiiieniiinenne O O
FIUID PUMPS et . | d
Maintenance that includes charging fluid & inspection procedures ...........c.cccceveveeinen. O O
35. Instructions on stripping & snubbing operators & using the BOP system for working O

pipe in or out of a wellbore under pressure.

TABLE (b)—PRODUCTION SAFETY SYSTEMS

1. Government Regulations:
Pollution prevention & waste management
Requirements for well completion/well workover operations
2. Instructions in the following: (contained in, but not limited to, APl RP 14C):

Failures or malfunctions in systems that cause abnormal conditions & the detection of abnormal conditions

Primary & secondary protection devices & procedures
Safety devices that control undesirable events

Safety analysis concepts

Safety analysis of each basic production process component
Protection concepts

3. Hands on training on safety devices covering, installing, operating, repairing or maintaining equipment:
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TABLE (b)—PRODUCTION SAFETY SYSTEMS—Continued

High-low pressure sensors

High-low level sensors

Combustible gas detectors

Pressure relief devices

Flow line check valves

Surface safety valves

Shutdown valves

Fire (flame, heat, or smoke) detectors

Auxiliary devices (3-way block & bleed valves, time relays, 3-way snap acting valves, etc.)
Surface-controlled subsurface safety valves &/or surface-control equipment
Subsurface-controlled subsurface safety valves

4. Instructions on inspecting, testing & maintaining surface & subsurface devices & surface control systems for subsurface safety valves
5. Instructions in at least one safety device that illustrates the primary operation principle in each class for safety devices:

Basic operations principles

Limits affecting application

Problems causing equipment malfunction & how to correct these problems
A test for proper actuation point & operation

Adjustments or calibrations

Recording inspection results & malfunctions

Special techniques for installing safety devices

6. Instructions on the basic principle & logic of the emergency support system:

Combustible & toxic gas detection system
Liquid containment system

Fire loop System

Other fire detection systems

Emergency shutdown system

Subsurface safety valves

§250.230 If MMS tests employees at my
worksite, what must | do?

(a) You must allow MMS to test
employees at your worksite.

(b) You must identify your employees
by:

(1) Current job classification;

(2) Name of the operator;

(3) Name of the most recent basic or
advanced course taken by your
employees for their current job; and

(4) Name of the training organization.

(c) You must correct any deficiencies
found by MMS. Steps for correcting
deficiencies may include:

(1) Isolating problems by doing more
testing; and

(2) Reassigning employees or
conducting training (MMS will not
identify the employees it tests).

§250.231 If MMS test trainees at a training
organization’s facility, what must occur?

(a) Training organizations must allow
MMS to test trainees.

(b) The trainee must pass the MMS-
conducted test or a retest in order for
MMS to consider that the trainee
completed the training.

§250.232 Why might MMS conduct its own
tests?

MMS needs to identify the
effectiveness of a training program that
provides for safe and clean operations.

§250.233 Can atraining organization lose
its accreditation?

Yes, an accredited organization can
lose its accreditation. MMS may revoke
or suspend an organization’s

accreditation for noncompliance with
regulations or conditions of its
accredited program, or assess civil
penalties under subpart N of this part.

[FR Doc. 97-2721 Filed 2—-4-97; 8:45 am]
BILLING CODE 4310-MR-M

Minerals Management Service

30 CFR Part 250
RIN 1010-AC19

Unitization

AGENCY: Minerals Management Service
(MMS), Interior.
ACTION: Final rule.

SUMMARY: This rule amends the
unitization regulations by removing the
two model unit agreements—one for
exploration, development, and
production units and the other for
development and production units. The
model agreements will be available from
the Regional Supervisor. The rule is
written in “plain English.” We take this
action to support the President’s
initiative to reform Government
regulations. Our objective is to shorten
the regulation and clarify the wording.
EFFECTIVE DATE: This rule is effective on
March 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Judith M. Wilson, Engineering and
Standards Branch, telephone (703) 787—
1600.

SUPPLEMENTARY INFORMATION: The rules
on unitization in 30 CFR part 250,

implementing section 5(a)7 of the Outer
Continental Shelf (OCS) Lands Act
Amendments of 1978, are intended to
prevent waste (defined in § 250.2),
conserve natural resources (protection
of marine life was incorporated into
conservation in 1971; also refers to
deterring unnecessary facilities), and/or
protect correlative rights. The rules
include provisions to:

* Explain the authority and
requirements for unitization;

« Provide for compulsory or
voluntary unitization;

« Explain requirements for
competitive reservoir operations;

« Explain how a lessee may request a
determination of whether a reservoir is
competitive;

« Explain how to submit a joint
development and production plan;

« Explain the process for voluntary
unitization;

« Explain the process for compulsory
unitization; and

« Explain the role of a model
agreement.

This final rule does not intend any
substantive changes to the regulations. It
shortens existing regulations by
removing the model unit agreements.
The “plain English” clarifies the
existing rule.

There are two model unit
agreements—one for exploration,
development, and production units and
the other for development and
production units. The model agreements
will be available from the Regional
Supervisor. The Regional Supervisor
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can still approve variations from the
model agreements for good cause. If
MMS changes the model unit
agreements, MMS will publish the
revised model unit agreements in the
Federal Register.

Comments

The Federal Register published the
proposed rule on June 5, 1996 (61 FR
28525). During the 74-day comment
period, MMS received 10 sets of
comments on the proposed rule. Six
commenters did not agree with using
“plain English’” and removing the
model unit agreements from the Code of
Federal Regulations. Overall, those who
opposed “‘plain English’ are
comfortable with the existing language
and understand it. One specific
comment on the proposed rule language
included that it did not clarify that
“Pugh” concepts (State law authorizes
unitized leases to be segregated) do not
apply to the OCS, and it omitted
potential hydrocarbon accumulations
from the definition of a unit area.
Commenters concerned about removal
of the model unit agreements expressed
a need to operate in a climate of greater
certainty. The four remaining comments
support the proposed rule change.

Response to Comments

We appreciate the comments we
received on the proposed rule. While
there was some opposition to using
“plain English,” MMS supports the
President’s initiative, and we will
continue to improve our regulations
with “plain English.” “Plain English”
allows us to express legal requirements
clearly and accurately and communicate
information to a wide audience.

We incorporated many of the specific
editorial comments in an effort to
further clarify the rule. Regarding the
“Pugh” concept, the 1982 Department of
the Interior (DOI) Solicitor’s Opinion
M-36927, concludes that the Secretary
of the Interior does not have the legal
authority to require segregation of
unitized portions of leases from the
remainder of leases. We clarified the
language in the final rule to maintain
that portions of leases, as well as whole
leases, may be included in units.

It continues to be our policy that we
may approve exploratory units before a
successful exploratory well is
completed when geophysical data
reasonably support including a lease in
the unit. The unit area is limited to the
leases that encompass the productive
area of a reservaoir, for reservoir units, or
to the leases containing all or part of a
geologic structure, i.e., a potential
hydrocarbon accumulation.

In §250.191(2)(c), we retain the word
“minimum?” for the number of leases, or
portions of leases, in a unit area.
Industry suggested we use the word
““‘appropriate.” Our policy is designed to
minimize the number of unitized leases
necessary for efficient exploration,
development, and production.

The model unit agreements will be
withdrawn. MMS will publish any
“permanent’” changes made to those
agreements in the Federal Register for
public notice and comment.

In this rulemaking, MMS is also
correcting a typographical error in 30
CFR part 250. The error occurs in
§250.124(a)(3)(i). This technical
amendment amends the sentence in
paragraph (i) from “All PSH or PSL” to
“All PSH and PSL.” This has always
been the intent of the requirement.

Executive Order (E.O.) 12866

This rule is not a significant rule
requiring the Office of Management and
Budget (OMB) review under E.O. 12866.

Regulatory Flexibility Act

Since this amendment has no
economic effects, DOI has determined
that this rule will have no effect on a
substantial number of small entities.

Paperwork Reduction Act

The information collection
requirements in 30 CFR Part 250,
Subpart M, Unitization, are approved by
OMB as required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The OMB control number is
1010-0068. The Paperwork Reduction
Act of 1995 provides that an agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a
currently valid OMB control number.

MMS collects the information under
regulations implementing the OCS
Lands Act. MMS uses the information to
determine if unitized operations will
conserve natural resources, prevent
waste, and protect correlative rights and
Government interests. The information
is required to obtain or retain a benefit
as specified in the OCS Lands Act. MMS
will protect information considered
confidential or proprietary under
applicable law and under regulations at
30 CFR 250.18 (Data and information to
be made available to the public) and 30
CFR part 252 (OCS Qil and Gas
Information Program).

MMS estimates the annual reporting
burden to be approximately 2,424 hours,
an average of 45.7 hours per response.
This includes the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and

reviewing the information collection.
MMS received no comments on the
information collection aspects of the
proposed rule during the public
comment period.

You may direct comments on the
burden estimate or any other aspect of
this collection to the Information
Collection Clearance Officer, Mail Stop
2053, Minerals Management Service,
381 Elden Street, Herndon, VA 20170-
4817; and to the Office of Information
and Regulatory Affairs, Office of
Management and Budget, Desk Officer
for the Department of the Interior (OMB
No. 1010-0068), Room 10102, 725 17th
Street NW., Washington, D.C. 20503.

Takings Implication Assessment

The DOI certifies that this rule does
not represent a governmental action
capable of interference with
constitutionally protected property
rights. A Takings Implication
Assessment prepared pursuant to E.O.
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights, is not
required.

Unfunded Mandates Reform Act of 1995

The DOI has determined and certifies
according to the Unfunded Mandates
Reform Act, 2 U.S.C. 1502 et seq., that
this rule will not impose a cost of $100
million or more in any given year on
State, local, and tribal governments, or
the private sector.

E.O. 12988

DOI has certified to OMB that this
rule meets the applicable civil justice
reform standards provided in sections
3(b)(2) of E.O. 12988.

National Environmental Policy Act

MMS has examined the rulemaking
and has determined that this rule does
not constitute a major Federal action
significantly affecting the quality of the
human environment pursuant to section
102(2)(c) of the National Environmental
Policy Act of 1969 (42 U.S.C.
4332(2)(c)).

List of Subjects in 30 CFR Part 250

Continental shelf, Environmental
impact statements, Environmental
protection, Government contracts,
Incorporation by reference,
Investigations, Mineral royalties, Oil
and gas development and production,
Oil and gas exploration, Oil and gas
reserves, Penalties, Pipelines, Public
lands—mineral resources, Public
lands—rights-of-way, Reporting and
recordkeeping requirements, Sulphur
development and production, Sulphur
exploration, Surety bonds.
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Dated: January 27, 1997.

Sylvia V. Baca,

Assistant Secretary, Land and Minerals
Management.

For the reasons stated in the
preamble, the Minerals Management
Service amends 30 CFR part 250 as
follows:

PART 250—OIL AND GAS AND
SULFUR OPERATIONS IN THE OUTER
CONTINENTAL SHELF

1. The authority citation for part 250
continues to read as follows:

Authority: 43 U.S.C. 1334.

Subpart H—Oil and Gas Production
Safety Systems

2. In §250.124, paragraph (a)(3)(i) is
revised as follows:

§250.124 Production safety-system
testing and records.

a * * *

3 * X *

(i) All PSH and PSL,

* * * * *

Subpart M—Unitization

3. Subpart M is revised to read as
follows:

Subpart M—Unitization

Sec.

250.190 What is the purpose of this
subpart?

250.191 What are the requirements for
unitization?

250.192 What if | have a competitive
reservoir on a lease?

250.193 How do | apply for voluntary
unitization?

250.194 How will MMS require unitization?

Subpart M—Unitization

§250.190 What is the purpose of this
subpart?

This subpart explains how Outer
Continental Shelf (OCS) leases are
unitized. If you are an OCS lessee, use
the regulations in this subpart for both
competitive reservoir and unitization
situations. The purpose of joint
development and unitization is to:

(a) Conserve natural resources;

(b) Prevent waste; and/or

(c) Protect correlative rights,
including Federal royalty interests.

§250.191 What are the requirements for
unitization?

(a) Voluntary unitization. You and
other OCS lessees may ask the Regional
Supervisor to approve a request for
voluntary unitization. The Regional
Supervisor may approve the request for
voluntary unitization if unitized
operations:

(1) Promote and expedite exploration
and development; or

(2) Prevent waste, conserve natural
resources, or protect correlative rights,
including Federal royalty interests, of a
reasonably delineated and productive
reservoir.

(b) Compulsory unitization. The
Regional Supervisor may require you
and other lessees to unitize operations
if unitized operations are necessary to:

(1) Prevent waste;

(2) Conserve natural resources; or

(3) Protect correlative rights,
including Federal royalty interests, of a
reasonably delineated and productive
reservoir.

(c) Unit area. The area that a unit
includes is the minimum number of
leases that will allow the lessees to
minimize the number of platforms,
facility installations, and wells
necessary for efficient exploration,
development, and production of mineral
deposits, oil and gas reservoirs, or
potential hydrocarbon accumulations. A
unit may include whole leases or
portions of leases.

(d) Unit agreement. You, the other
lessees, and the unit operator must enter
into a unit agreement. The unit
agreement must: allocate benefits to
unitized leases, designate a unit
operator, and specify the effective date
of the unit agreement. The unit
agreement must terminate when: the
unit no longer produces unitized
substances, and the unit operator no
longer conducts drilling or well-
workover operations (§ 250.13) under
the unit agreement, unless the Regional
Supervisor orders or approves a
suspension of production under
§250.10.

(e) Unit operating agreement. The unit
operator and the owners of working
interests in the unitized leases must
enter into a unit operating agreement.
The unit operating agreement must
describe how all the unit participants
will apportion all costs and liabilities
incurred maintaining or conducting
operations. When a unit involves one or
more net-profit-share leases, the unit
operating agreement must describe how
to attribute costs and credits to the net-
profit-share lease(s), and this part of the
agreement must be approved by the
Regional Supervisor. Otherwise, you
must provide a copy of the unit
operating agreement to the Regional
Supervisor, but the Regional Supervisor
does not need to approve the unit
operating agreement.

(f) Extension of a lease covered by
unit operations. If your unit agreement
expires or terminates, or the unit area
adjusts so that no part of your lease

remains within the unit boundaries,
your lease expires unless:

(1) Its initial term has not expired;

(2) You conduct drilling, production,
or well-reworking operations on your
lease consistent with applicable
regulations; or

(3) MMS orders or approves a
suspension of production or operations
for your lease.

(9) Unit operations. If your lease, or
any part of your lease, is subject to a
unit agreement, the entire lease
continues for the term provided in the
lease, and as long thereafter as any
portion of your lease remains part of the
unit area, and as long as operations
continue the unit in effect.

(1) If you drill, produce or perform
well-workover operations on a lease
within a unit, each lease, or part of a
lease, in the unit will remain active in
accordance with the unit agreement.
Following a discovery, if your unit
ceases drilling activities for a reasonable
time period between the delineation of
one or more reservoirs and the initiation
of actual development drilling or
production operations and that time
period would extend beyond your
lease’s primary term or any extension
under § 250.13, the unit operator must
request and obtain MMS approval of a
suspension of production under
§250.10 in order to keep the unit from
terminating.

(2) When a lease in a unit agreement
is beyond the primary term and the
lease or unit is not producing, the lease
will expire unless:

(i) You conduct a continuous drilling
or well reworking program designed to
develop or restore the lease or unit
production; or

(ii) MMS orders or approves a
suspension of operations under
§250.10.

§250.192 What if | have a competitive
reservoir on a lease?

(a) The Regional Supervisor may
require you to conduct development
and production operations in a
competitive reservoir under either a
joint Development and Production Plan
or a unitization agreement. A
competitive reservoir has one or more
producing or producible well
completions on each of two or more
leases, or portions of leases, with
different lease operating interests. For
purposes of this paragraph, a producible
well completion is a well which is
capable of production and which is shut
in at the well head or at the surface but
not necessarily connected to production
facilities and from which the operator
plans future production.
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(b) You may request that the Regional
Supervisor make a preliminary
determination whether a reservoir is
competitive. When you receive the
preliminary determination, you have 30
days (or longer if the Regional
Supervisor allows additional time) to
concur or to submit an objection with
supporting evidence if you do not
concur. The Regional Supervisor will
make a final determination and notify
you and the other lessees.

(c) If you conduct drilling or
production operations in a reservoir
determined competitive by the Regional
Supervisor, you and the other affected
lessees must submit for approval a joint
plan of operations. You must submit the
joint plan within 90 days after the
Regional Supervisor makes a final
determination that the reservoir is
competitive. The joint plan must
provide for the development and/or
production of the reservoir. You may
submit supplemental plans for the
Regional Supervisor’s approval.

(d) If you and the other affected
lessees cannot reach an agreement on a
joint Development and Production Plan
within the approved period of time,
each lessee must submit a separate plan
to the Regional Supervisor. The
Regional Supervisor will hold a hearing
to resolve differences in the separate
plans. If the differences in the separate
plans are not resolved at the hearing and
the Regional Supervisor determines that
unitization is necessary under
§250.191(b), MMS will initiate
unitization under § 250.194.

§250.193 How do | apply for voluntary
unitization?

(a) You must file a request for a
voluntary unit with the Regional
Supervisor. Your request must include:

(1) A draft of the proposed unit
agreement;

(2) A proposed initial plan of
operation;

(3) Supporting geological,
geophysical, and engineering data; and

(4) Other information that may be
necessary to show that the unitization
proposal meets the criteria of § 250.190.

(b) The unit agreement must comply
with the requirements of this part. MMS
will maintain and provide a model unit
agreement for you to follow. If MMS
revises the model, MMS will publish
the revised model in the Federal
Register. If you vary your unit
agreement from the model agreement,
you must obtain the approval of the
Regional Supervisor.

(c) After the Regional Supervisor
accepts your unitization proposal, you,
the other lessees, and the unit operator
must sign and file copies of the unit

agreement, the unit operating
agreement, and the initial plan of
operation with the Regional Supervisor
for approval.

§250.194 How will MMS require
unitization?

(a) If the Regional Supervisor
determines that unitization of
operations within a proposed unit area
is necessary to prevent waste, conserve
natural resources of the OCS, or protect
correlative rights, including Federal
royalty interests, the Regional
Supervisor may require unitization.

(b) If you ask MMS to require
unitization, you must file a request with
the Regional Supervisor. You must
include a proposed unit agreement as
described in 8§ 250.191(d) and
250.193(b); a proposed unit operating
agreement; a proposed initial plan of
operation; supporting geological,
geophysical, and engineering data; and
any other information that may be
necessary to show that unitization meets
the criteria of §250.190. The proposed
unit agreement must include a
counterpart executed by each lessee
seeking compulsory unitization. Lessees
who seek compulsory unitization must
simultaneously serve on the
nonconsenting lessees copies of:

(1) The request;

(2) The proposed unit agreement with
executed counterparts;

(3) The proposed unit operating
agreement; and

(4) The proposed initial plan of
operation.

(c) If the Regional Supervisor initiates
compulsory unitization, MMS will serve
all lessees of the proposed unit area
with a proposed unitization plan and a
statement of reasons for the proposed
unitization.

(d) The Regional Supervisor will not
require unitization until MMS provides
all lessees of the proposed unit area
written notice and an opportunity for a
hearing. If you want MMS to hold a
hearing, you must request it within 30
days after you receive written notice
from the Regional Supervisor or after
you are served with a request for
compulsory unitization from another
lessee.

(e) MMS will not hold a hearing
under this paragraph until at least 30
days after MMS provides written notice
of the hearing date to all parties owning
interests that would be made subject to
the unit agreement. The Regional
Supervisor must give all lessees of the
proposed unit area an opportunity to
submit views orally and in writing and
to question both those seeking and those
opposing compulsory unitization.
Adjudicatory procedures are not

required. The Regional Supervisor will
make a decision based upon a record of
the hearing, including any written
information made a part of the record.
The Regional Supervisor will arrange for
a court reporter to make a verbatim
transcript. The party seeking
compulsory unitization must pay for the
court reporter and pay for and provide
to the Regional Supervisor within 10
days after the hearing three copies of the
verbatim transcript.

(f) The Regional Supervisor will issue
an order that requires or rejects
compulsory unitization. That order
must include a statement of reasons for
the action taken and identify those parts
of the record which form the basis of the
decision. Any adversely affected party
may appeal the final order of the
Regional Supervisor under 30 CFR part
290.

[FR Doc. 97-2822 Filed 2—-4-97; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR Parts 255 and 340

Confidentiality of Medical Quality
Assurance (QA) Records and
Delegation of Authority to Deputy
Secretary of Defense; Removal

AGENCY: Department of Defense.

ACTION: Final rule.

SUMMARY: This document removes the
Department of Defense’s Confidentiality
of Medical Quality Assurance (QA)
Records and the organizational charter
on the Delegation of Authority to
Deputy Secretary of Defense codified in
the CFR. The parts have served the
purpose for which they were intended
in the CFR and are no longer necessary.

EFFECTIVE DATE: February 5, 1997.

FOR FURTHER INFORMATION CONTACT: L.
Bynum or P. Toppings, 703-697-4111.

SUPPLEMENTARY INFORMATION: DoD
Directive 6040.37, “Confidentiality of
Medical Quality Assurance (QA)
Records” was revised by a July 9, 1996
version. DoD Directive 5105.2,
“Delegation of Authority to the Deputy
Secretary of Defense”” was revised by a
January 24, 1997 version. Copies of the
Directives may be obtained from the
National Technical Information Service
(NTIS), 5285 Port Royal Road,
Springfield, VA 22161.
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List of Subjects
32 CFR Part 255
Armed forces, Health care, Health
records, Privacy.
32 CFR Part 340
Organization and functions.

PARTS 255 AND 340—[REMOVED]

Accordingly, by the authority of 10
U.S.C. 301, 32 CFR parts 255 and 340
are removed.

Dated: January 24, 1997.

L.M. Bynum,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 97-2753 Filed 2—-4-97; 8:45 am]
BILLING CODE 5000-04-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[PP-5F4578/R-2277; FRL-5585-8]
RIN 2070-AB78

Glufosinate Ammonium; Tolerances
for Residues

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This document establishes
time-limited tolerances for residues of
the herbicide glufosinate ammonium
(butanoic acid, 2-amino-4-
(hydroxymethylphosphinyl)-,
monoammonium salt) and its
metabolites: 2-acetamino-4-
methylphosphinico-butanoic acid and
3-methylphosphinico-propionic acid, in
or on various raw agricultural
commodities (RACSs), derived from
transgenic field corn and transgenic
soybeans. AgrEvo USA Co. submitted a
petition to EPA under the Federal Food,
Drug and Cosmetic Act (FFDCA) as
amended by the Food Quality Protection
Act of 1996 (FQPA) requesting the
tolerances.

EFFECTIVE DATE: This regulation
becomes effective February 5, 1997. The
tolerances expire and are revoked
automatically without further action by
EPA on July 13, 1999.

ADDRESSES: Written objections and
hearing requests, identified by the
docket control number, [PP-5F4578/R—
2277], may be submitted to: Hearing
Clerk (1900), Environmental Protection
Agency, Rm. M3708, 401 M St., SW.,
Washington, DC 20460. Fees
accompanying objections and hearing
requests shall be labeled “Tolerance

Petition Fees” and forwarded to: EPA
Headquarters Accounting Operations
Branch, OPP (Tolerance Fees), P.O. Box
360277M, Pittsburgh, PA 15251. A copy
of any objections and hearing requests
filed with the Hearing Clerk should be
identified by the docket control number
and submitted to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person, bring
copy of objections and hearing requests
to: Rm. 1132, CM #2, 1921 Jefferson
Davis Hwy., Arlington, VA.

A copy of objections and hearing
requests filed with the Hearing Clerk
may also be submitted electronically to
the OPP by sending electronic mail (e-
mail) to: opp-docket@epamail.epa.gov.
Copies of objections and hearing
requests must be submitted as an ASCII
file avoiding the use of special
characters and any form of encryption.
Copies of objections and hearing
requests will also be accepted on disks
in WordPerfect in 5.1 file format or
ASCII file format. All copies of
objections and hearing requests in
electronic form must be identified by
the docket control humber [PP-5F4578/
R-2277]. No Confidential Business
Information (CBI) should be submitted
through e-mail. Electronic copies of
objections and hearing requests on this
rule may be filed online at many Federal
Depository Libraries. Additional
information on electronic submissions
can be found in Unit IX. of this
preamble.

FOR FURTHER INFORMATION CONTACT: By
mail: Joanne I. Miller, Product Manager
(PM) 23, Registration Division (7505C),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Rm. 237, CM #2, 1921
Jefferson Davis Hwy., Arlington, VA,
(703)-305-6224; e-mail:
miller.joanne@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of October 25, 1995 (60
FR 54689)(FRL—-4982-4), EPA issued a
notice pursuant to section 408(d) of
FFDCA, 21 U.S.C. 346a(d), announcing
the filing of a pesticide tolerance
petition by AgrEvo USA Co., Little Falls
One, 2711 Centerville Rd., Wilmington,
DE 19808. The petition requested that
40 CFR 180.473 be amended by adding
tolerances for residues of glufosinate
ammonium and its metabolites 2-
acetamido-4-methylphosphinico-
butanoic acid and 3-
methylphosphinico-propionic acid, in
or on the following RACs: corn, field,
grain at 0.2 part per million (ppm); corn,

field, forage at 4.0 ppm; corn, field,
silage at 3.5 ppm; corn, field, fodder at
5.5 ppm; soybean seed at 2.0 ppm; and
soybean hulls at 6.0 ppm. In the Federal
Register of July 31, 1996 (61 FR
39964)(FRL-5384-7), EPA issued a
notice of an amendment to the petition.
The tolerances requested were changed
to residues of glufosinate-ammonium
and its metabolites, 2-acetamido-4-
methylphosphinico-butanoic acid and
3-methylphosphico-propionic acid
expressed as glufosinate free acid
equivalents, in or on the following
RACs: corn, field, grain, at 0.2 ppm;
corn, field, forage, at 4.0 ppm; corn,
field, fodder, at 6.0 ppm; soybeans, at
2.0 ppm; aspirated grain fractions, at
25.0 ppm; eggs, at 0.05 ppm; poultry,
meat at 0.05 ppm; poultry, fat at 0.05
ppm; and poultry, meat by-products
(mbyp) at 0.10 ppm. The revised
petition also requested that a maximum
residue level be established for the same
residues in or on the processed
commodity under section 701 of
FFDCA: soybean hulls at 5.0 ppm.

In the Federal Register of November
18, 1996 (61 FR 58684) (FRL-5572-7),
EPA issued a third Notice of Filing to
amend the petition to bring the petition
in conformity with FQPA (Pub. L. 104-
170). The notice contained a summary
of the petition prepared by the
petitioner and this summary contained
conclusions and arguments to support
its conclusion that the petition
complied with FQPA. In this instance
the petitioner proposed to amend 40
CFR 180.473 by establishing tolerances
for residues of glufosinate ammonium in
or on the following RACs: corn, field,
grain, at 0.2 ppm; corn, field, forage, at
4.0 ppm; corn, field, fodder, at 6.0 ppm;
soybeans, at 2.0 ppm; soybean hulls, at
5.0 ppm; aspirated grain fractions, at
25.0 ppm; eggs, at 0.05 ppm; poultry,
meat at 0.05 ppm; poultry, fat at 0.05
ppm; and poultry, mbyp at 0.10 ppm.
The residues of glufosinate-ammonium
were defined as butanoic acid, 2-amino-
4-(hydroxymethylphosphinyl)-,
monoammonium salt and its
metabolites: 2-acetamido-4-
methylphosphinico-butanoic acid and
3-methylphosphinico-propionic acid
expressed as glufosinate free acid
equivalents.

There were no comments or requests
for referral to an advisory committee
received in response to the notices of
filing. The Notice of Filings were
incorrectly stated for eggs and the
poultry commodities because the
residue chemistry data showed only the
parent chemical and one metabolite, 3-
methylphosphinico-propionic acid. The
subject regulation is therefore amended
accordingly. The data submitted in the
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petition and other relevant material
have been evaluated. The toxicology
data listed below were considered in
support of these tolerances.

I. Toxicological Profile

1. A battery of acute toxicity studies
placing technical glufosinate-
ammonium in Toxicity Categories Il and
1"l.

2. A 90-day feeding study in rats at
dietary intakes of 0, 0.52, 4.1, 32, or 263
mg/kg/day with a no-observed-effect
level (NOEL) of 4.1 mg/kg/day. The
lowest-observed-effect level (LOEL) was
established at 32 mg/kg/day based on
increased absolute and relative kidney
weights.

3. A 90-day feeding study in mice at
dietary intakes of 0, 16.6, 67.1, or 278
mg/kg/day with a NOEL of 16.6 mg/kg/
day and an LOEL of 67.1 mg/kg/day
based on increased absolute and relative
liver weights (both sexes) and an
increase in serum potassium levels
(males).

4. Three teratology studies in rats at
doses from 0.5 to 250 mg/kg/day with
no teratogenic effects occurring up to
and including 250 mg/kg/day. A NOEL
for developmental toxicity was 50 mg/
kg/day, based upon an increase in the
incidence of dilated renal pelvis and
hydroureter in fetuses at 250 mg/kg/day.
The maternal NOEL was 10 mg/kg/day,
based on the finding of hyperactivity
and vaginal bleeding of dams at 50 mg/
kg/day.

5. A teratology study in rabbits at
doses of 0, 2, 6.3, or 20 mg/kg/day with
no teratogenic effects occurring up to
and including 20 mg/kg/day, and a
maternal NOEL of 6.3 mg/kg/day and a
developmental NOEL of 20 mg/kg/day,
the highest dose tested.

6. A two-generation reproduction
study in rats at dietary concentrations of
0, 40, 120, or 360 ppm with an NOEL
for reproductive effects at 120 ppm
(equivalent to 12 mg/kg/day) based
upon reduced number of pups in the
high-dose group. The NOEL for parental
toxicity was 40 ppm (4 mg/kg/day)
based upon increased kidney weights in
the high-dose group.

7. A 12-month feeding study in dogs
at doses of 0, 2, 5, or 8.5 mg/kg/day. The
NOEL was 5.0 mg/kg/day based upon
the death of one male and one female
dog at 8.5 mg/kg/day with no other
treatment-related toxicity.

8. A mouse carcinogenicity study at
doses of 0, 2.8, 10.8, or 22.7 mg/kg/day
in males and 0, 4.2, 16.2, or 64.0 mg/kg/
day in females for 104 weeks with no
carcinogenic effects observed under the
conditions of the study up to and
including 64 mg/kg/day and a systemic
NOEL of 10.8 and 16.2 for males and

females, respectively, based on the dose-
related increase in mortality.

9. A chronic feeding/carcinogenicity
study in rats at dietary doses of 0, 2.5,
8.8, or 31.5 mg/kg/day (males) and 0,
2.4, 8.2, or 28.7 mg/kg/day (females)
with an NOEL of 2.1 mg/kg/day for
systemic effects based on an increase in
kidney weights in females at the two
higher doses. There were no treatment-
related carcinogenic effects at any dose
level. The study was determined to be
unacceptable because a high enough
dose was not tested.

10. Acceptable studies on gene
mutation (Salmonella, E coli., and
mouse lymphoma assays), structural
chromosomal aberration (in vivo
micronucleus assay in mice), and other
genotoxic effects (unscheduled DNA
synthesis assay with rat hepatocytes)
yielded negative results.

11. Pharmacokinetic and metabolism
studies in rats indicated that
approximately 80 to 90 percent of the
orally administered dose of glufosinate
ammonium remained unabsorbed and
was eliminated in the feces.
Approximately 10 to 15 percent was
eliminated in the urine. The major
metabolic pathway is oxidative
deamination yielding the metabolite, 3-
methyl-phospinico propionic acid.

Il. Method of Determining Risks

1. Human dietary exposure. Residues
in the agricultural commodities
harvested from the crop cultured with
the aid of the pesticide are determined
by chemical analysis. To account for the
diversity of growing conditions, culture
practices, soil types, climatic
conditions, crop varieties and methods
of use of the pesticide, data from studies
that represent the resulting commodities
are collected and evaluated to determine
an appropriate level of residue that
would not be exceeded if the pesticide
is used as represented in the studies.
The conduct of the field trial and
guidelines for determining the residues
are given in EPA “OPPTS Test
Guidelines, Series 860, Residue
Chemistry, August 1996 (see 61 FR
44308, August 28, 1996, for availability
of document)(FRL-5390-7).

The method of chemical analysis
proposed for determining the residues
in the various commodities is evaluated
by a method “try-out” in EPA
laboratories. If the method is found to be
acceptable the Agency accepts the claim
that a method of analysis is available for
determining residues. The method must
be appropriate for enforcement
purposes. The presence of the pesticide
or degradates of the pesticide in potable
water may also be a source of dietary
exposure that must be considered in

establishing a tolerance level for a
agricultural commodity.

The Reference Dose (RfD) is assumed
to be the exposure at or below which
daily aggregate exposure over a lifetime
will not pose an appreciable risk to
human health. To assure the adequacy
of the RfD, the Agency uses an
uncertainty factor in deriving it. The
factor is usually 100, based on the
assumption that certain segments of the
human population could be as much as
100 times more sensitive than the
species represented by the toxicology
data.

If the pesticide is determined to be a
human carcinogen, the toxicological
end-point must be determined based on
the nature of the carcinogenic response
and a knowledge of its mode of action.
The Agency uses a weight of evidence
in classifying the potential of the
pesticide as a human carcinogen.
Glufosinate-ammonium has not been
determined to be a human carcinogen,
therefore a derived RfD was used as the
toxicological end-point in the dietary
risk assessments and the subject action.
Available data show no indication that
it is carcinogenic, however this Agency
is requiring a repeat rat carcinogenicity
study.

2. Non-dietary exposure. Margins of
Exposures (MOEs) are determined for
non-dietary exposures based on
toxicological end-points and measured
or estimated exposures. Dermal
absorption studies are required for
pesticidal chemicals that have serious
toxic effects as identified by oral or
inhalation studies, for which a
significant route of human exposure is
dermal and for which the assumption of
100% absorption does not produce an
adequate margin of safety. Glufosinate
ammonium has not been identified as
having a serious toxic effects by either
oral or inhalation routes of exposure. A
rat glufosinate ammonium dermal
absorption study at doses of 0.1, 1.0 and
10 mg/rat on 6 square centimeters of
skin showed maximum levels of
absorption between 4 to 10 hours. The
absorption at 0.1 was 42.5 to 50.8% of
the applied radioactivity, whereas at
10.0, 26% of the dose was absorbed.

The petitioner has informed EPA that
a dermal absorption study was
submitted to the State of California for
the formulated product, that is to be
registered for use in the culture of
transgenic corn and soybeans. The
petitioner stated that the data indicated
that the dermal absorption by rats
following 0.5- to 24-hour dermal
exposures at dose levels of 12 to 1,218
micrograms per square centimeter
averaged approximately 6%, with an
upper limit of 19%. The only values
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greater than 10% were following 24-
hour exposures at dose level of 1,218
micrograms per square centimeter. The
petitioner also stated that in vitro data
with the same formulation suggest that
the rate of penetration in rats is about
3 to 29 times higher than in humans,
depending on the dose level.

An acceptable rat oncogenicity study
is required and is one of the reasons for
designating these tolerances “‘time-
limited”” with an expiration date.
Without an acceptable rat oncogenicity
study the risk from the many non-
dietary uses can not be determined
precisely. Also, without appropriate
dermal absorption data EPA cannot
determine the risks from the non-dietary
use exposures. As an interim policy in
safety decisions, EPA is using a default
assumption based on the information
available from similar pesticides. A
maximum of 20% of the RfD is being
assigned for all non-dietary uses of
glufosinate ammonium in the risk
analysis associated with this final rule.

I11. Aggregate Exposures

1. Food and feed uses. The primary
source for human exposure to
glufosinate ammonium will be from
ingestion of both raw and processed
agricultural commodities as proposed in
the November 18, 1996 Notice for Filing
cited above and as established already
by 40 CFR 180.473.

2. Potable water. There is presently no
EPA Lifetime Health Advisory level for
glufosinate ammonium and its
degradates as drinking water
contaminates. At the dosage of proposed
uses and existing uses, the level of
contamination of drinking water is not
expected to be significant in the analysis
of risk from the proposed and existing
uses of this pesticide. At the maximum
application rate of 0.75 Ib per acre, the
Agency does not expect residues to
reach ground water.

3. Non-dietary uses. Glufosinate
ammonium is registered for use as a
post-emergent herbicide for non-food
use-sites, such as areas around
ornamentals, shade trees, Christmas
trees, shrubs, walks, driveways, flower
beds, farmstead buildings, in shelter
belts, and along fences. It is also
registered for use as a post-emergent
herbicide on farmsteads, areas
associated with airports, commercial
plants, storage and lumber yards,
highways, educational facilities, fence
lines, ditch banks, dry ditches, schools,
parking lots, tank farms, pumping
stations, parks, utility rights-of-way,
roadsides, railroads, and other public
areas and similar industrial and
nonfood crop areas. The exposure from
these uses are expected to be dermal in

nature. Results of an acute dermal
toxicity study indicate that there is
dermal absorption of glufosinate
ammonium. This Agency has no
guantitative data on dermal absorption
for the formulation of this chemical.
Without these data the Agency cannot
determine the risk from exposure to
children and adults, nor determine the
aggregate risk to the public exposed by
these non-food uses of this pesticide.
For this reason, the Agency is using a
maximum default assumption of 20% of
the RfD (0.004 mg/kg bwt/day) as the
exposure from these uses.

The petitioner has argued in their
Notice of Filing that these non-food use
exposures are not expected to pose any
acute toxicity concerns and that the
average homeowner would not expect to
use pesticide products containing
glufosinate ammonium more than four
times per year, therefore such exposure
would not “normally be factored into a
chronic exposure assessment.” They did
not address the matter of aggregate risk
from the chronic effects of all such
exposures, nor the need for such
exposure data for determining the
aggregate exposure.

4. Cumulative exposure to substances
with common mechanism of toxicity.
The mechanism of toxicity is believed to
be caused by an interference with
neurotransmitter function of glutamate,
to which it is a close structural analog.
No other substance with this
mechanism of toxicity has been
identified; for this reason, only
exposures to glufosinate ammonium and
its metabolites and degradates have
been identified for quantitation in the
risk assessment for the proposed
tolerances.

V. Determination of Safety for U.S.
Population and Non-Nursing Infants

A. The U.S. Population

Based on a NOEL of 2.1 mg/kg bwt/
day from a 2-year rat chronic toxicity
study that demonstrated increased
absolute and relative kidney weights in
males as an endpoint effect, and using
an uncertainty factor of 100 the Agency
has determined a RfD of 0.02 mg/kg
bwt/day for this assessment of risk.
Based on the available toxicity data and
the available exposure data identified
above, the proposed tolerances will
utilize 3.7% of the RfD. Existing
tolerances utilize 2.07% of the RfD;
therefore, the subject proposed
tolerances for use of glufosinate
ammonium in the culture of transgenic
corn and soybeans will result in a
cumulative total use of 25.77% of the
RfD, when the 20% default assumption

for the non-food use exposures is
included.

B. Non-Nursing Infants

Exposure to non-nursing infants as a
result of the use of glufosinate
ammonium in the culture of transgenic
corn and soybeans will result in the use
of 17.2% of the RfD. Existing exposures
from established tolerances utilize
10.6% of the RfD. The cumulative
exposure will be 47.8% of the RfD,
when the 20% default assumption for
the non-food uses are included.

C. Nonfood Uses

Exposure from nonfood uses of
glufosinate ammonium and from
contaminated potable water sources
have not been precisely addressed in
this assessment. However, EPA does not
foresee that these exposures will result
in a cumulative level that exceeds the
RfD. EPA concludes that there is
reasonable certainty that no harm will
result from the aggregate exposures to
residues and degradates of glufosinate
ammonium.

V. Determination of Safety for Infants
and Children

Risk to infants and children was
determined by use of three teratology
studies in rats that had a NOEL for
developmental toxicity of 2.24 mg/kg/
day, based on an increase in the
incidence of dilated renal pelvis with
dyroureter in the fetuses at 10 mg/kg/
day and a maternal NOEL also 2.24 mg/
kg/day and a teratology study in rabbits
that had a NOEL of 20 mg/kg/day for
developmental effects and a maternal
NOEL of 6.3 mg/kg/day, and a two-
generation reproduction study in rats
that had a NOEL of 12 mg/kg/day for
reproductive effects. The effect was
reduced number of pups in the high-
dose group. The NOEL for parental
toxicity was also 12 mg/kg/day based
upon increased kidney weights in the
high-dose group.

FFDCA section 408 provides that EPA
shall apply an additional safety factor
for infants and children in the case of
threshold effects to account for pre- and
post-natal toxicity and the completeness
of the data base unless EPA determines
that such additional factor is not
necessary to protect the safety of infants
and children. Based on current data
requirements, the data base relative to
pre- and post-natal toxicity is complete.
The NOEL of 2.1 mg/kg bwt/day from a
2-year rat chronic toxicity study is lower
than the NOELs from the developmental
studies in rats and rabbits. In the
reproduction study, the NOEL was
about 6 times greater than the NOEL
used for establishing the RfD. Effect of
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pups in the reproduction study did not
indicate a greater sensitivity for infants
and children. Therefore, EPA concludes
that an additional uncertainty factor is
not necessary to protect the safety of
infants and children and that the RfD at
0.02 mg/kg/day is appropriate for
assessing aggregate risk to infants and
children. The percent of the RfD that
will be utilized by the aggregate
exposure to glufosinate ammonium will
range from 29.098 for children 7-12
years old, up to 48.303 for non-nursing
infants. Therefore, EPA concludes that
there is a reasonable certainty that no
harm will result to infants and children
from aggregate exposure.

V1. Other Considerations
A. Endocrine Effects

An evaluation of the potential effects
on the endocrine systems of mammals
has not been determined; however, no
evidence of such effects were reported
in the chronic toxicology studies
described in Unit I. in this document.
There were no observed pathology of
the endocrine organs in these studies.
There is no evidence at this time that
glufosinate ammonium causes
endocrine effects.

B. Metabolism in Plants and Animals

The metabolism of glufosinate
ammonium in plants and animals is
adequately understood for the purposes
of these tolerances. The only crop
residue found after the preemergence
use is the metabolite 3-
methylphosphinico-propionic acid,
which is found in only trace quantities.
With the exception of corn grain, the
principal residue identified in the
metabolism studies after post-emergence
use of glufosinate ammonium was 2-
acetamido-4-methylphosphinico-
butanoic acid, with lesser quantities of
glufosinate and 3-methylphosphinico-
propionic acid. In corn grain, which
exhibits much lower total radio-labeled
residues than the other commodities,
the principal residue identified was 3-
methylphospinico-propionic acid, with
lesser amounts of 2-acetamido-4-
methylphosphinico-butanoic acid.

C. Analytical Method

There is a practical analytical method
for detecting and measuring levels of
glufosinate ammonium and its
metabolites in or on food with a limit
of detection that allows monitoring of
food with residues at or above the levels
set in these tolerances. The proposed
analytical method for determining
residues is high-pressure liquid
chromatography. EPA has provided
information on this method to the Food

and Drug Administration. Because of
the long lead time from establishing
these tolerances to publication, the
enforcement methodology is being made
available in the interim to anyone
interested in pesticide enforcement
when requested by mail from: Calvin
Furlow, Public Response Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone umber: Rm. 1130A, CM
#2, 1921 Jefferson Davis Hwy.,
Arlington, VA, (703)-305-5937.

D. International Tolerances

The following Codex Alimentarius
Commission (Codex) Maximum Residue
Levels (MRLs) for glufosinate
ammonium have been established:
maize, at 0.1 ppm, maize forage, at 0.2
ppm, and soya bean (dry) at 0.1 ppm.
These tolerances are for use-patterns for
no-till systems of culture of non-
transgenic corn and soybeans. AgrEvo
USA Co. states that a petition for the
same tolerances as proposed in the
November 18, 1996 EPA Notice of Filing
is pending with the Joint Meeting of the
Food and Agriculture Organization
Panel of Experts on Pesticide Residues
in Food and the Environment and the
World Health Organization Expert
Group on Pesticide Residues to establish
Codex MRLs for use of glufosinate
ammonium in the culture of transgenic
corn and soybeans. The proposed
tolerances for corn and soybean
commodities are greater than the MRLs
established by the Codex Alimentarius
Commission because glufosinate
ammonium is applied as a post-
emergence herbicide in the culture of
transgenic corn and soybeans; whereas
the Codex MRLs are for preemergence
applications of this herbicide in the
culture of these crops. Studies showed
the level of residues from the post-
emergence use was greater.

E. Data Gaps

A data gap currently exists for a rat
carcinogenicity study. All tolerances are
time-limited because of this data gap.
The time limitation allows for
development and review of the data. A
repeat rat carcinogenicity study has
been required and is expected to be
submitted and reviewed prior to the
expiration date of these tolerances. A
mouse carcinogenicity and a rat
carcinogenicity study have been
reviewed and showed no evidence of
carcinogenicity. However, the EPA Peer
Review Committee determined that the
rat study was flawed in that the study
was not conducted at the maximum
tolerated dose. Based on the

toxicological data and the levels of
exposure, EPA has determined that the
existing tolerances and the proposed
tolerances will be safe.

VII. Summary of Findings

The analysis for glufosinate
ammonium using tolerance level
residues shows that the existing uses on
apples, grapes, and tree nut group and
the proposed uses on transgenic corn
and soybeans will not cause exposure to
exceed the levels at which the Agency
believes there is an appreciable risk. All
population subgroups examined by EPA
are exposed to glufosinate ammonium
residues at levels below 100% of the
RfD for chronic effects. Based on the
information cited above, the Agency has
determined that the establishment of the
time-limited tolerances by amending 40
CFR 180.473 will be safe; therefore, the
time-limited tolerances are established
as set forth below.

VIII. Objections and Hearing Requests

The new FFDCA section 408(g)
provides essentially the same process
for persons to *‘object” to a tolerance
regulation issued by EPA under new
section 408(e) and (1)(6) as was
provided in the old section 408 and in
section 409. However, the period for
filing objections is 60 days, rather than
30 days. EPA currently has procedural
regulations which governs the
submission of objections and hearing
requests. These regulations will require
some modification to reflect the new
law. However, until those modifications
can be made, EPA will continue to use
those procedural regulations with
appropriate adjustments to reflect the
new law.

Any person may, by April 7, 1997, file
written objections to any aspect of this
regulation (including the automatic
revocation provision) and may also
request a hearing on those objections.
Objections and hearing requests must be
filed with the Hearing Clerk, at the
address given under the ADDRESSES
section (40 CFR 178.20). A copy of the
objections and/or hearing requests filed
with the Hearing Clerk should be
submitted to the OPP docket for this
rulemaking. The objections submitted
must specify the provisions of the
regulation deemed objectionable and the
grounds for the objections (40 CFR
178.25). Each objection must be
accompanied by the fee prescribed by
40 CFR 180.33(i). If a hearing is
requested, the objections must include a
statement of the factual issue(s) on
which a hearing is requested, the
requestor’s contentions on such issues,
and a summary of any evidence relied
upon by the objector (40 CFR 178.27). A
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request for a hearing will be granted if
the Administrator determines that the
material submitted shows the following:
There is a genuine and substantial issue
of fact; there is a reasonable possibility
that available evidence identified by the
requestor would, if established, resolve
one or more of such issues in favor of
the requestor, taking into account
uncontested claims or facts to the
contrary; and resolution of the factual
issue(s) in the manner sought by the
requestor would be adequate to justify
the action requested (40 CFR 178.32).
Information submitted in connection
with an objection or hearing request
may be claimed confidential by marking
any part or all of that information as
CBI. Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the information that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
may be disclosed publicly by EPA
without prior notice.

IX. Public Docket

A record has been established for this
rulemaking under docket control
number [PP-5F4578/R-2277]. A public
version of this record, which does not
include any information claimed as CBI,
is available for inspection from 8:30
a.m. to 4 p.m., Monday through Friday,
excluding legal holidays. The public
record is located in Room 1132 of the
Public Response and Program Resources
Branch, Field Operation Division
(7506C), Office of Pesticide Programs,
Environmental Protection Agency,
Crystal Mall #2, 1921 Jefferson Davis

The official record for this
rulemaking, as well as the public
version, as described above, is kept in
paper form. Accordingly, in the event
there are objections and hearing
requests, EPA will transfer any copies of
objections and hearing requests received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record. The official rulemaking record is
the paper record maintained at the
address in ADDRESSES at the beginning
of this document.

X. Regulatory Assessment
Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “‘significant regulatory action” and
since this action does not impose any
information collection requirements
subject to approval under the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
it is not subject to review by the Office
of Management and Budget. In addition,
this action does not impose any
enforceable duty, or contain any
“unfunded mandates” as described in
Title 1l of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4), or
require prior consultation as specified
by Executive Order 12875 (58 FR 58093,
October 28, 1993), or special
considerations as required by Executive
Order 12898 (59 FR 7629, February 16,
1994).

Because tolerances established on the
basis of a petition under section 408(d)
of FFDCA do not require issuance of a
proposed rule, the regulatory flexibility
analysis requirements of the Regulatory
Flexibility Act (RFA), 5 U.S.C. 604(a),

amendment of the FFDCA, EPA had
treated such rulemakings as subject to
the RFA; however, the amendments to
the FFDCA clarify that no proposal is
required for such rulemakings and
hence that the RFA is inapplicable.

Pursuant to 5 U.S.C. 801(a)(1)(A), EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a major rule as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 17, 1997.

Peter Caulkins,

Acting Director, Registration Division, Office
of Pesticide Programs.

Therefore, 40 CFR Chapter | is
amended as follows:

PART 180—[AMENDED]

1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.

2.1n §180.473, by adding
alphabetically the following
commodities and tolerances to
paragraph (a) and adding paragraph (c)
to read as follows:

§180.473 Glufosinate ammonium;
tolerances for residues.

Highway, Arlington, VA. do not apply. Prior to the recent @@* * *
Commodity P?;itlﬁopner Expiration date
* * * * *
oo RSP SSUSR 0.05 July 13, 1999.
POUITY, TAE .ttt ettt et e e b et e ek b e e e s e s et e e sabb e e e s b e e e e bb e e e eab b e e e eanreeeannneeennnneeane 0.05 July 13, 1999.
Poultry, mbyp 0.10 July 13, 1999.
Poultry, meat 0.05 July 13, 1999.

* * * * *

(c) Time-limited tolerances are
established for residues of the herbicide
glufosinate ammonium (butanoic acid,
2-amino-4-(hydroxymethylphosphinyl)-
,monoammonium salt), and its

metabolites 2-acetamido-4-
methylphosphinico-butanoic acid and
3-methylphosphinico-propionic acid in
or on the following raw agricultural
commodities derived from transgenic
corn and soybeans that are tolerant to

the herbicide glufosinate ammonium, as
provided below. These tolerances shall
expire and be automatically revoked on
July 13, 1999.
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Commodity P%ritlﬁopner Expiration date
Aspirated Grain Fractions 25.0 July 13, 1999.
Corn, field, forage 0.4 July 13, 1999.
Corn, field, grain ....... 0.2 July 13, 1999.
Corn, field, stover 6.0 July 13, 1999.
Soybean, hulls .......... 5.0 July 13, 1999.
510) Y] o 1= =T o 1S PP PUPTROUPPTRRUPRTN 2.0 July 13, 1999.

[FR Doc. 97-2838 Filed 2-4-97; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Part 4700
[NV—960-1060-00-24 1A]
RIN 1004-AC61

Adoption Fee for Wild Free-Roaming
Horses and Burros

AGENCY: Bureau of Land Management,
Interior.

ACTION: Final rule.

SUMMARY: In this final rule, the Bureau
of Land Management (BLM) revises its
procedures used to set adoption fees for
Wild Horses and Burros. The purpose of
the amendment is to allow BLM more
flexibility in establishing adoption fees,
to recover a higher proportion of the
associated cost, and encourage
adoptions consistent with the basic
goals of the Wild Horse and Burro
adoption program. The rule also allows
BLM to use competitive methods.

EFFECTIVE DATE: March 7, 1997.
FOR FURTHER INFORMATION CONTACT: Lili

Thomas, (702) 785-6457 or Bob
Barbour, (202) 452—7785.

SUPPLEMENTARY INFORMATION:

I. Background

I1. Discussion of Final Rule and Response to
Comments

I1l. Procedural Matters

l. Background

In the 1950’s a group concerned with
the welfare of America’s diminishing
wild horse herds formed under the
leadership of Velma Bronn Johnson.
Better known as ‘“Wild Horse Annie,”
this woman from Nevada, along with
many others, worked to ensure a place
for wild horses and burros on Federal
rangelands.

In 1971, Congress passed The Wild
Free-Roaming Horse and Burro Act. To
keep the ecological balance and
maintain healthy rangelands, wild

horses and burros are periodically
removed and placed in the Adopt-A-
Horse or Burro Program. This successful
program, begun in 1973, has offered
animals for “‘adoption” to qualified
private individuals who agree to
provide them humane treatment.
Through the Adopt-a-Horse or Burro
Program BLM placed over 150,000
animals in private care since 1976.

The current adoption fee of $125 for
wild horses and $75 for wild burros was
set in 1982. This fee is supposed to
recapture some adoption cost, and
assure a prompt adoption of animals
after their removal from public lands.
The adoption fee was originally set
using the market price of horses in 1982.
In the early 1980’s the value of horses
and burros was low because of an
overabundance of these animals in the
market. Currently the market value of
the lowest quality domestic horse is
about $300, well above the fee BLM
charges. Additionally, since 1982,
BLM'’s costs to feed, provide veterinary
care and transport wild horses and
burros have increased significantly. A
flexible adoption fee system will shift
some of the cost of the adoption from
the general taxpayer to the individuals
who benefit directly from this program.
Future adoption fees will reflect market
value of the animals and strike a balance
between supply and demand. The
increased cost per animal will help
insure that the adopters are adopting the
animal for itself rather than future
financial gain before or after title is
received.

Under this system BLM may offer
horses and burros to the public at
competitive adoptions. Animals not
selected by the public through a
competitive adoption would be
available at the established adoption fee.
The BLM Director may reduce or waive
the adoption fee for animals that are
unadoptable at the base fee. BLM is not
changing the qualification requirements
for adoption of a wild horse or burro.
Adopters must meet the requirements of
43 CFR part 4750 before BLM allows
them to participate in an adoption
event.

Before each adoption event BLM will
provide information on how the
adoption will be conducted and the
method to be used in establishing
adoption fees.

Il. Discussion of Final Rule and
Response to Comments

The BLM received 25 comments in
response to the proposed rule which
was published in the Federal Register
onJuly 10, 1996 (61 FR 36333). Five of
the comments did not relate specifically
to the adoption fee issue or involved
other aspects of the Wild Horse and
Burro program. Fourteen comments
favored the changes BLM is making to
increase the flexibility of the adoption
fee system. Those in favor of the
proposal expressed the view that cost to
the American taxpayer should be
reduced and the beneficiaries of the
program should pay a reasonable price
for the benefits they receive. Several
believed that a competitive bidding
system is a reasonable means to
determine the price to adopt an
individual animal. Seven of those who
expressed favorable comments about an
increased fee also voiced opposition to
what they perceived as a requirement
for use of competitive adoptions. Most
of those who expressed concern about
the competitive bidding aspect of the
proposed rule favored an across-the-
board increase in fees for all animals.

BLM is making the regulatory change
to provide flexibility in the
establishment of adoption fees and to
allow the public to decide what they
will pay to adopt an individual animal.
One element of this increased flexibility
involves appropriate use of competitive
adoptions. Because of the comments
received, BLM revised the regulation at
43 CFR 4750.4-2(b) to clarify that
competitive adoptions are one way of
establishing adoption fees, but not the
only way.

Six comments expressed opposition
to the proposed change. The primary
reason for this opposition was a concern
that under a competitive system only
people who are well off could own a
more desirable horse. BLM believes it is
appropriate to allow individual adopters
to decide through a competitive
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adoption how much they will pay for a
wild horse or burro. Several of those
who expressed opposition to the
proposed rule were concerned that fees
for wild burros would be too high and
animals would not be adopted. A high
demand exists for wild burros and BLM
does not anticipate a problem placing
these animals. Furthermore, in the event
that we cannot adopt individual animals
through the competitive process, we
retain the option of offering them at the
base fee of $125. Under new § 4750.4—
2(c), we can lower the fee even further.

I11. Procedural Matters
National Environmental Policy Act

BLM has determined that this rule is
categorically excluded from further
environmental review pursuant to 516
Departmental Manual (DM), Chapter 2,
Appendix 1, Item 1.10, and that the rule
does not meet any of the 10 criteria for
exceptions to categorical exclusion
listed in 516 DM 2, Appendix 2. Under
the Council on Environmental Quality
regulations (40 CFR 1508.4) and
environmental policies and procedures
of the Department of the Interior, the
term ““categorical exclusions” means a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment, and that have been found
to have no such effect in procedures
adopted by a Federal agency, and for
which neither an environmental
assessment nor an environmental
impact statement is required. The
environmental effects of the rule are too
broad and speculative to lend
themselves to meaningful analysis and
will be subject to the National
Environmental Policy Act of 1969, 43
U.S.C. 4332 (2)(C) process on a case-by-
case basis.

Executive Order 12866 and Regulatory
Flexibility Act

This rule was not subject to review by
the Office of Management and Budget
under Executive Order 12866. The cost
of complying with the requirements of
the final rule is indistinguishable from
the requirements imposed by the
existing adoption fee regulations.
Further, for the same reasons, the
Department has determined under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) that the rule will not have a
significant economic impact on a
substantial number of small entities.
The rule affects only individuals who
may choose to adopt a wild horse or
burro, assuming they meet the
requirements of 43 CFR part 4750.
Because the definition of “‘small entity”

does not include individuals, the rule
will not affect small entities.

Federal Paperwork Reduction Act

The provisions for collection of
information contained at 43 CFR part
4710 have previously been approved by
the Office of Management and Budget
and assigned clearance number 1004—
0042. This rule does not contain
additional information collection
requirements that require approval by
the Office of Management and Budget
under 44 U.S.C. 3501 et seq.

Executive Order 12630

The Department certifies that this
final rule does not represent a
governmental action capable of
interference with constitutionally
protected property rights. Therefore, as
required by Executive Order 12630, the
Department of the Interior has
determined that the rule would not
cause a taking of private property.

Unfunded Mandates Reform Act

BLM has determined that this
regulation is not significant under the
Unfunded Mandates Reform Act of 1995
because it will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. Further, this rule will
not significantly or uniquely effect small
governments.

Executive Order 12988

The Department of the Interior has
determined that this rule meets the
applicable standards provided in
sections 3(a) and 3(b)(2) of Executive
Order 12988.

Authors

The principal authors of this
proposed rule are Lili Thomas of the
Wild Horse and Burro National Program
Office and Bob Barbour of the
Regulatory Affairs Group, BLM, assisted
by Kim Fondren of the Office of the
Solicitor, Department of the Interior.

List of Subjects 43 CFR Part 4700

Animal Welfare, Horses, Penalties,
Public Lands, Range Management,
Reporting and recordkeeping
requirements, Wildlife.

For the reasons stated in the
preamble, BLM is amending Subchapter
B, Chapter Il of Title 43 of the Code of
Federal Regulations as set forth below:

Dated: January 3, 1997.
Bob Armstrong,
Assistant Secretary of the Interior.

PART 4700—PROTECTION,
MANAGEMENT, AND CONTROL OF
WILD FREE-ROAMING HORSES AND
BURROS

1. The authority citation for part 4700
continues to read as follows:

Authority: 16 U.S.C. 1331-1340; 18 U.S.C.
47; 43 U.S.C. 315 and 1740.

2. BLM amends part 4700 by revising
§4750.4-2 to read as follows:

§4750.4-2 Adoption fee.

(a) Does BLM Charge an Adoption Fee
for Wild Horses and Burros?

You must pay an adoption fee for
each wild horse or burro you adopt.
Usually BLM will charge you a $125
base fee. BLM will not charge you an
adoption fee for orphan foals.

(b) Can BLM increase the adoption
fee?

Yes, BLM may increase the adoption
fee. BLM may hold competitive
adoption events for wild horses or
burros. At competitive adoptions,
qualified adopters set adoption fees
through competitive bidding. For these
adoptions, the fee is the highest bid
received over the base fee of $125.
Horses or burros remaining at the end of
a competitive adoption event will be
available for adoption at the established
adoption fee.

(c) May BLM reduce or waive the
adoption fee?

(1) The BLM Director may reduce or
waive the fee when wild horses or
burros are un-adoptable at the base
adoption fee.

(2) A reduction or waiver of the
adoption fee is available only if you are
willing to comply with all regulations
relating to wild horses and burros.

[FR Doc. 97-2797 Filed 2—-4-97; 8:45 am]
BILLING CODE 4310-84-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 73 and 74
[MM Docket No. 96-90, FCC 97-17]

Broadcast License Terms

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: We issue this Report and
Order (“‘R&0O”) to implement Section
203 of the Telecommunications Act of
1996 (““Telecom Act’) (Broadcast
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License Terms). Section 203 eliminates
the statutory distinction between the
maximum allowable license terms for
television stations and radio stations,
and provides that such licenses may be
for terms ““not to exceed 8 years.”
Amendment of the Commission’s Rules
is necessary to conform them to Section
203 of the Telecom Act. In a Notice of
Proposed Rule Making published on
April 23, 1996, we sought comment on
our request to amend our rules to extend
broadcast license terms to 8 years, as
well as on our request for implementing
this change within the framework of
existing license renewal cycles.
EFFECTIVE DATE: The rule changes
contained in this Report and Order will
become effective March 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Robert Somers, Mass Media Bureau,
Policy and Rules Division, (202) 418—
2130.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Report and Order in MM
Docket No. 96-90, FCC 97-17, adopted
January 23, 1997, and released January
24, 1997. The complete text of this
Report and Order is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room 239), 1919 M Street, NW,
Washington, DC, and also may be
purchased from the Commission’s copy
contractor, International Transcription
Service (ITS), (202) 857-3800, 1919 M
Street, NW., Room 246, Washington, DC
20554.

I. Synopsis of Report and Order
Extending License Terms for Broadcast
Facilities

1. On February 8, 1996, President
Clinton signed into law the
Telecommunications Act of 1996
(“Telecom Act™).1 Section 203 of the
Telecom Act modifies the previous
statutory provisions regarding license
terms for broadcast stations in two
principal ways.2 First, it eliminates the
statutory distinction between the
maximum allowable license terms for
television stations and radio stations.
Second, Section 203 provides that such
licenses may be for terms *‘not to exceed
8 years,” thus increasing the previous
allowable statutory maximum terms of 5
years for television stations and 7 years
for radio stations.

2. 0On April 12, 1996, we issued a
Notice of Proposed Rule Making
(““NPRM”) 3 to implement these new

1Public Law 104-104, 110 Stat. 56 (1996).

2The statutory provisions governing the license
terms for broadcast stations are contained in
Section 307(c) of the Communications Act of 1934,
as amended, 47 U.S.C. 307(c).

3Notice of Proposed Rule Making in MM Docket
No. 96-90, FCC 96-169, (released April 12, 1996),
61 FR 17864 (April 23, 1996).

statutory provisions regarding broadcast
license terms. Specifically, we sought
comment on our proposals to extend
broadcast license terms to 8 years, to
treat all but experimental broadcast
stations uniformly for purposes of
license terms, and to maintain the
existing synchronization of the
broadcast license renewal cycle based
on 8-year license terms by extending the
terms of recently renewed licenses. In
this Report and Order, the Commission
adopts these proposals.

11. Background

3. Section 307(c) of the
Communications Act of 1934, as
amended, (““Communications Act’’) 47
U.S.C. 307(c), authorizes the
Commission to establish the period or
periods for which licenses shall be
granted or renewed. Prior to the
enactment of the Telecom Act, Section
307(c) provided that the licenses of
television stations, including low power
TV stations, could be issued for a term
of no longer than 5 years. It further
provided that license terms for radio
stations, including auxiliary facilities,
could be issued for a period not to
exceed 7 years. These were the
maximum allowable license terms and
the Commission had the discretion to
grant or renew a broadcast license for a
shorter period if the public interest,
convenience, and necessity would be
served by such action. Consistent with
these statutory provisions, § 73.1020 of
the Commission’s Rules currently states
that “‘[r]Jadio broadcasting stations will
ordinarily be renewed for 7 years and
TV broadcast stations will be renewed
for 5 years. However, if the FCC finds
that the public interest, convenience
and necessity will be served thereby, it
may issue either an initial license or a
renewal thereof for a lesser term.” 47
CFR 73.1020. Section 73.1020 also sets
forth a renewal schedule for broadcast
stations based on the geographical
region of the country in which each
station is located.4

4 Section 74.15 of the Commission’s Rules, 47
CFR 74.15, sets forth the license terms and renewal
cycles for other classes of broadcast facilities.
Licenses for experimental broadcast stations are
issued for 1-year terms under § 74.15(a). Under
§74.15(b), licenses for auxiliary broadcast stations
or systems are issued for a period running
concurrently with the license of the associated
broadcast station with which it is licensed. Licenses
for FM and TV booster stations are issued for a
period running concurrently with the license of the
primary stations with which they are used pursuant
to § 74.15(c). Initial licenses for low power TV, TV
translator, and FM translator stations will ordinarily
be issued for a period running until the date
specified in the renewal cycle portion of § 74.15(d)
depending on the geographic area in which the
stations are located. Under our current rules, low
power TV and TV translator stations are ordinarily

4. Section 203 of the Telecom Act
amends Section 307(c) of the
Communications Act to read as follows:

Each license granted for the operation of a
broadcasting station shall be for a term of not
to exceed 8 years. Upon application therefor,
a renewal of such license may be granted
from time to time for a term of not to exceed
8 years from the date of expiration of the
preceding license, if the Commission finds
that public interest, convenience, and
necessity would be served thereby.
Consistent with the foregoing provisions of
this subsection, the Commission may by rule
prescribe the period or periods for which
licenses shall be granted and renewed for
particular classes of stations, but the
Commission may not adopt or follow any
rule which would preclude it, in any case
involving a station of a particular class, from
granting or renewing a license for a shorter
period than that prescribed for stations of
such class if, in its judgment, the public
interest, convenience, or necessity would be
served by such action.

I11. Discussion

5. Comments. Most commenters,
including the National Broadcasting
Company (““NBC), Capital Cities/ABC,
Inc. (*“ABC”’), the National Association
of Broadcasters (“‘NAB”’), and the
Association of Local Television Stations
(“ALTV"), support our proposal for 8-
year license terms and agree with the
rationale set forth in the NPRM. Two
parties, the Media Access Project and
the Center for Media Education (“MAP/
CME"), filed joint comments disagreeing
with our proposal and rationale for 8-
year license terms. According to MAP/
CME, the Commission should exercise
its discretion to extend license terms
only if it adds quantitative requirements
for locally originated programming
addressing community issues, news,
and children’s educational
programming. MAP/CME also assert
that the Commission’s rationale
improperly focuses on the best interests
of broadcasters rather than on the public
interest. We address these comments in
the course of the substantive discussion
below.

6. License Terms for Full Service
Broadcast Stations. The Telecom Act
eliminated the statutory distinction
between television and radio services
for purposes of establishing the
maximum allowable license terms. In
this regard, the legislative history states:

renewed for 5 years, and FM translator stations are
ordinarily renewed for 7 years. Section 73.733 of
the Commission’s Rules, 47 CFR 73.733, sets forth
the license terms for international broadcasting
stations, which are normally issued for a term of 7
years.
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“By applying a uniform license term

* * * for all broadcast station licenses,
the Committee simply recognizes that
there is no reason for longer radio
license terms than for television
licenses. The Committee intends that
applying a uniform license term * * *
for radio and television licenses will
enable the Commission to operate more
efficiently in the awarding of new or
renewed licenses for all broadcast
licenses.” H.R. Rep. No. 104-204,
Section 304, 104th Cong., 1st Sess. 122
(1995). The NPRM proposed to
eliminate the current distinction in our
rules between the license terms for full
service broadcast television stations and
radio stations.5 No commenter takes
issue with this proposal. Indeed,
eliminating this distinction would help
to streamline the licensing process and
better utilize the administrative
resources of both licensees and the
Commission. Accordingly, we hereby
amend Section 73.1020 of the
Commission’s Rules, 47 CFR 73.1020, to
eliminate any distinction between full
service television and radio stations for
purposes of establishing the maximum
allowable license terms.

7. In addition to eliminating the
distinction between full service
television and radio station licenses, we
also believe it is in the public interest
to adopt our proposal in the NPRM to
provide that these licenses ordinarily
have the maximum 8-year term
authorized under the Telecom Act.
While the statutory language provides
the Commission discretion in this area,
the Act’s legislative history indicates a
clear Congressional intent that the
Commission adopt the maximum 8-year
license term. Indeed, the Conference
Report states that Section 203 of the
Telecom Act “extends the license term
for broadcast licenses to eight years for
both television and radio.” 6 Extending
broadcast license terms will reduce the
burden to broadcasters of seeking more
frequent renewal of their licenses and
the associated burdens on the
Commission. This is in accord with
longstanding Congressional and
Commission policy in favor of reducing
regulatory burdens wherever
appropriate.” By reducing such burdens,

5NPRM at 1/ 6.

6S. Conf. Rep. 104-230, 104th Cong. 2d Sess. 164
(1996).

7See S. Conf. Rep. 104-230, 104th Cong. 2d Sess.
1 (1996) (purpose of Telecom Act is “* * * to
provide for a pro-competitive, de-regulatory
national policy framework * * *.”’); S. Conf. Rep.
96-878, 96th Cong. 2d Sess. 1 (1980) (purpose of
Regulatory Flexibility Act is “to encourage Federal
agencies to utilize innovative administrative
procedures in dealing with individuals, small
businesses, small organizations, and small
governmental bodies that would otherwise be

we will allow broadcasters to operate
more efficiently in an increasingly
competitive marketplace, and thus help
‘‘assure the maximum service to the
public at the lowest cost and with the
least amount of regulation and
paperwork.” 8 Given this, and the clear
Congressional intent in enacting Section
203 of the Telecom Act, we will
ordinarily provide broadcasters with the
maximum 8-year term. This decision is
consistent with past Commission
practice; our current rules provide for
the maximum license terms in
accordance with previous statutory
maximum terms of 5 years for television
stations and 7 years for radio stations.®
8. MAP/CME opposes extending
broadcast license terms to eight years. It
asserts that longer license terms will
undermine meaningful public review of
broadcasters’ performance, especially
when considered in conjunction with
the new two-step license renewal
process mandated under Sections 204
(a) and (c) of the Telecom Act which
eliminates comparative renewal
hearings and directs the Commission to
grant a broadcaster’s renewal if certain
public interest renewal standards are
met.19 While we acknowledge MAP/
CME'’s concerns, on balance, we believe
adopting the maximum terms provided
by statute is in the public interest and
is consistent with Congressional intent.
We do not intend that this action should
affect licensees’ compliance with public

unnecessarily adversely affected by Federal
regulations”). See also Review of Prime Time Access
Rule, 11 FCC Rcd 546 (1995) (repealing prime time
access rule as no longer necessary to serve the
public interest).

8Deregulation of Radio, 84 FCC 2d 968, 971
(1981), recon. 87 FCC 2d 797 (1981), remanded on
other grounds sub nom. Office of Communications
of the United Church of Christ v. FCC, 707 F.2d
1413 (D.C. Cir. 1983). Most commenters support
extending broadcast license terms to 8 years. See
National Association of Broadcasters (“NAB’’)
Comments at 1-2; Capital Cities/ABC, Inc. (*“CC/
ABC’") Comments at 1-2; NBC Comments at 2;
Association of Local Television Stations (“ALTV"")
Reply Comments at 3—-6. Commenters point out that
longer license terms may encourage more long-term
planning and capital investments in the industry.
They further believe that 8-year license terms may
promote more innovations in programming and
service, as stations will have a longer period in
which to develop a record of performance with
previously untested or novel formats. See, e.g., NBC
Comments at 2.

9The 5 and 7 year terms for new licenses and
license renewals were enacted into law pursuant to
the Omnibus Budget Reconciliation Act of 1981.
Public Law 97-35, 95 Stat. 357. That legislation
amended Section 307 of the Communications Act,
extending the maximum allowable 3-year license
term previously prescribed for both radio and
television stations.

10 MAP/CME Comments at 3—4. The Commission
recently implemented the new two-step renewal
process. See Implementation of Sections 204(a) and
204(c) of the Telecommunications Act of 1996
(Broadcast License Renewal Procedures), FCC No.
96-172 (released April 12, 1996).

interest obligations and our ability to
monitor such compliance. Hence, we
remind broadcasters that their public
interest responsibilities extend
throughout the entire license term.11
Additionally, the public will continue
to have the ability to scrutinize station
performance or to bring to the
Commission’s attention any
shortcomings in performance by filing
petitions to deny and informal
objections at renewal time. Likewise,
the public’s right to file complaints with
the Commission at any time during the
license term is unaffected by longer
license terms. To the extent MAP/CME
believes it is necessary to revise license
renewal standards to provide a better
measure to evaluate licensee
performance in the absence of
comparative renewal challenges, that
issue is not before us in this
proceeding.12

9. MAP/CME also asserts that the
Commission’s rationale for extending
license terms improperly focuses on
what best serves the interests of
broadcasters, rather than on the best
interests of viewers and listeners.13 In
addition, MAP/CME challenges NBC'’s
assertions that longer license terms will
create more stability among broadcasters
and result in more capital investment in
public service and innovative
programming. MAP/CME asserts that
NBC'’s claimed public benefits are
entirely hypothetical and that there is
no evidence from past deregulation that
broadcasters will invest additional
money in improved programming.14 As
noted above, however, eliminating
unnecessary regulatory burdens can
allow the competitive marketplace to
operate more efficiently, which in turn
can enhance the opportunity to further
the public interest through improved
service delivered to the public. We
believe Congress, in providing us

11This reminder applies to radio as well as
television broadcasters, although the extension of
the radio license term from 7 to 8 years is a small
one compared to the extension of television license
terms from 5 to 8 years. We note in this regard that
in its recent decision adopting revised children’s
television rules, the Commission stated that it
would monitor industry compliance with the
Children’s Television Act of 1990 (““CTA”) by
requiring commercial broadcast television stations
to place in their public inspection files quarterly
reports regarding their compliance with the CTA
and, for an experimental period of three years, to
file these children’s programming reports with the
Commission on an annual basis. Report and Order
in MM Docket No. 93-48, FCC 96-335, at 7140
(released Aug. 8, 1996). The Commission also stated
that Commission staff will conduct selected
individual station audits during this time period to
assess station performance under the new
children’s television rules. 1d.

12See also infra paragraph 10.

13MAP/CME Comments at 3-5.

14 MAP/CME Reply Comments at 4-5.
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authority to do so, made the same
reasonable judgment that lengthening
broadcast license terms is an
appropriate deregulatory measure that
would lead to public benefits. If, after
some experience with the new 8-year
license term, MAP/CME believes the
new term is adversely affecting the
public interest, it may bring its concerns
to our attention at that time.

10. Finally, MAP/CME argues the
Commission should extend broadcast
license terms to the maximum 8-year
period only if it adds quantitative
requirements for locally-originated
programming addressing community
issues, news, and children’s educational
programming.1® As noted above, see
paragraph 8, we believe that MAP/
CME’s proposal is beyond the scope of
this proceeding.

11. In sum, we find that the 8-year
term, on balance, would serve the
public interest. Accordingly, we amend
our rules to provide that broadcast
licenses ordinarily have the maximum
8-year term authorized under the
Telecom Act. As stated in the NPRM, we
believe that this result will reduce the
burden on broadcasters and is
consistent with both past Commission
practice and the legislative history of
the Telecom Act. We believe this change
in broadcast license terms on balance is
consistent with the public interest since
licensees will continue to be subject to
scrutiny by both the public and the
Commission. In keeping with this
concern, we reiterate that Section 203 of
the Telecom Act, as well as our revised
rules, explicitly reserve the
Commission’s authority to grant
individual licenses for less than the
statutory maximum if the public
interest, convenience, and necessity
would be served by such action.

12. Other Classes of Broadcast
Stations. Section 203 of the Telecom
Act states in part: “the Commission may
by rule prescribe the period or periods
for which licenses shall be granted and
renewed for particular classes of
stations * * *.”” While this provision
provides us authority to designate
different license terms for particular
classes of stations (provided that they
do not exceed 8 years), we proposed in
the NPRM to treat all but experimental
broadcast stations uniformly.

13. As proposed in the NPRM, we will
track the approach we take with full-
service stations and adopt an 8-year
license term for FM and TV translator
facilities and low power TV stations, as
well as for international broadcasting
stations. This approach is consistent

15MAP/CME Comments at 2—4; MAP/CME Reply
Comments at 2.

with our current practice of treating
these different classes of stations
uniformly.16 We believe that each of
these services will benefit from the
stability and reduced administrative
burden which will result from a longer
license term. Because of the tentative
nature and limited purpose of
experimental stations, however, it
would not be appropriate to grant such
stations longer license terms and they
will continue to be licensed for one-year
terms. Commenters agreed with this
approach.17

14. We will also continue our
practice, set forth in §74.15 (b) and (c)
of our Rules, of tying the license terms
for auxiliary and booster facilities to the
license terms of the broadcast stations
with which they are associated. Our
current practice of tying the license
terms of all auxiliary and booster
facilities with the main station license
eases the administrative burden on both
Commission staff and broadcast station
licensees, who would otherwise need an
intricate record-keeping system to
ensure that all licenses were renewed at
the appropriate time.

15. ABC/Capital Cities seeks
clarification concerning auxiliary
facilities used by television and radio
networks. ABC believes it would be
preferable for all licenses of a given
network entity in the same state to come
up for renewal at the same time to
eliminate potential discrepancies that
may exist under the current system. It
requests that the Commission specify in
§74.15(b) of the Commission’s Rules
that television network auxiliary
licenses shall have terms running
concurrently with television broadcast
stations located in the same state, and
that radio network auxiliary licenses
shall have terms running concurrently
with radio broadcast stations located in
the same state. ABC/Capital Cities also
urges that the renewal terms for video
microwave licenses issued under
§74.15(f) of the Commission’s Rules run
concurrently with the terms of
television network auxiliary licenses
granted under Subparts D and H of Part
74 of the Commission’s Rules.18

16. We agree with the ABC/Capital
Cities proposals concerning television
and radio network auxiliary licenses
and video microwave licenses. We
believe that these proposals are
consistent with both the Telecom Act
and the NPRM and would simplify the
license renewal process and eliminate
potential confusion about renewal dates

16 See Report and Order in MM Docket No. 92—
168, 9 FCC Rcd 6504 (1994).

17See NBC Comments at 3.

18 ABC/Capital Cities Comments at 4.

by treating these different classes of
broadcast licenses uniformly.
Accordingly, network auxiliary stations
and video microwave licenses will
generally be linked to the license terms
of full-service broadcast stations in the
same state, and will ordinarily be
granted for a term of 8 years.19

17. Implementation of Amended
License Term Provisions. Section 203 of
the Telecom Act and the legislative
history are silent as to whether existing
broadcast station licenses may be
modified immediately to conform to any
new license terms that may be adopted.

18. As we noted in the NPRM the
implementation issue is important
because of the logistics involved in
renewing broadcast licenses. Under
8§73.1020 and 74.15 of the
Commission’s Rules, all of the licenses
for a particular class of broadcast
stations expire at fixed intervals over a
3-year period. To stagger the processing
of renewal applications and thus
perform this task more efficiently, the
country is divided into 18 different
regions containing 1 or more states for
purposes of establishing synchronized
schedules for radio and television
license renewals. The radio renewal
schedule and the television renewal
schedule operate on separate and
distinct cycles that do not run
concurrently. Accordingly, once all
radio licenses have been renewed as
scheduled, there is a 50-month hiatus
before the radio renewal cycle begins
again. Similarly, once all television
licenses have been renewed as
scheduled, there is a 26-month hiatus
before the television renewal cycle
begins again.

19. Because of the cyclical nature of
this process, any change in the length of
the license term implemented in the
middle of a renewal cycle could
undermine the synchronization of the
whole renewal process. In 1981, when
Congress last amended the length of
broadcast license terms, two factors
allowed us to avoid any such
synchronization problems. First, under

19Network auxiliary licenses and video
microwave licenses are processed in the Gettysburg
office of the Commission’s Wireless
Telecommunications Bureau. We will implement
the linkage proposed by ABC, and the new 8-year
license terms for these network auxiliary and
microwave facilities, as the licenses for these
facilities come up for renewal. Commission staff
will process these renewals so that, over the course
of time, the license terms for these facilities will be
linked to the license terms of full-service broadcast
stations in the same state and share the same 8-year
term, except for those facilities which serve more
than a single state. In those instances where
multiple states are served by a facility, the license
term will continue to be based on the date of initial
license grant rather than the license terms of full-
service broadcast stations for a particular state.
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the statute in effect at that time, both
radio and television licenses had 3-year
maximum terms and the renewal cycles
for radio and television ran
concurrently. Furthermore, the renewal
cycles for both radio and television had
not yet begun when the rules
implementing the amended statute took
effect. Accordingly, pursuant to the
explicit Congressional mandate
contained in the amended statute,
Public Law 97-35, 95 Stat. 357,736
(1981), the Commission applied the
longer license terms prospectively as
stations came up for renewal following
the legislation’s enactment. See Order,
Amendment of Section 73.1020 of the
Commission’s Rules, 88 F.C.C. 2d 355,
356 (1981).

20. There is, however, a significant
difference between the renewal
situation in 1981 and the current
situation. By the time the Telecom Act
of 1996 was enacted in February 1996,
the renewal cycle had already begun for
radio stations in several regions of the
country. Specifically, the licenses for
radio stations in Maryland, the District
of Columbia, Virginia, West Virginia,
North Carolina, and South Carolina
have either already been renewed under
the previous license term guidelines, or
are still pending. Similarly, renewal
applications for radio stations in
Florida, Puerto Rico, the Virgin Islands,
Alabama, Georgia, Arkansas, Louisiana,
and Mississippi were already on file
with the Commission at the time the
1996 Act was enacted, and may be ripe
for grant before the conclusion of this
proceeding. The practical effect of this
situation is that radio licenses that have
already been renewed for the current
maximum allowable 7-year term will
have shorter terms than radio licenses
renewed later in the renewal cycle,
which would become subject to the 8-
year term we now adopt. When the
previously granted 7-year licenses
expire the radio renewal process will no
longer be synchronized. This may also
be the case for some television licenses
given that the current television renewal
cycle is now underway.20

21. NAB, NBC, ABC/Capital Cities,
and ALTYV all agree that maintaining the

20The first group of television licenses, which
expired on October 1, 1996, include the renewal
applications for television stations in Maryland, the
District of Columbia, Virginia, and West Virginia. In
addition, license renewal applications for television
stations in North Carolina, South Carolina, Florida,
Puerto Rico, and the Virgin Islands, are currently
on file, or will be on file with the Commission,
prior to the conclusion of this proceeding, and at
least some of these applications may be granted by
that time. Accordingly, the synchronization
problems previously discussed in the radio license
context may also be a problem with some television
license renewals.

synchronization of the renewal process
is crucial and should be facilitated by
Commission rule.21 NAB states that
synchronization allows the Commission
to predict its staffing needs with greater
precision and is convenient for the
public since all stations serving a
market will generally come up for
renewal at the same time. NAB further
states that if the Commission has
determined that the public interest
would be served by granting a renewal,
a one-year extension of the license term
would not raise any additional public
interest question.22 NBC states that if
this proceeding is still pending when
the television renewal cycle begins, the
Commission should adopt the same
plan it has proposed for radio license
and by rule extend previously granted
television licenses to 8-year terms.23

22. We agree with these commenters,
and believe that maintaining the
predictability, administrative
efficiencies, and fairness inherent in the
existing synchronized schedule of
renewal cycles would serve the public
interest. We therefore adopt, as
proposed in the NPRM, an 8-year
license term, to be implemented as
follows. For broadcast renewal
applications granted after the effective
date of a decision in this proceeding, we
will ordinarily grant the renewed
license for the maximum proposed term
of 8 years.24 For renewal applications
that have been filed as part of the
current renewal cycle (e.g., the cycle
beginning October 1, 1995 for radio
stations, and October 1, 1996 for
television stations) and that have been
granted only the maximum 7-year or 5-
year license term provided under our
current rules because they were
processed prior to a decision in this
proceeding, we will extend the already
renewed 7-year or 5-year license term
for such stations to the proposed 8-year
term. We consequently direct the staff to
modify the terms of such licenses to
afford these licensees the newly
authorized 8-year term and to ensure
synchronization of such licenses with
future renewal cycles. The Commission
adopted a similar approach in 1983
when it extended existing common
carrier and satellite licenses from 5 to 10
years.25 As noted in that decision, the

21NAB Comments at 3; NBC Comments at 3—4;
Capital Cities/ABC Reply Comments at 2; ALTV
Reply Comments at 5-6.

22NAB Comments at 2—-3.

2NBC Comments at 3—4.

24aWe will, as required by the Telecom Act,
reserve the right to grant renewals in particular
cases for less than the maximum term if the public
interest would be served by such action.

25See Report and Order in CC Docket No. 83-371,
53 R.R. 2d 1514 (1983).

Commission’s authority to modify the
provisions of existing licenses by rule
making had been upheld on several
occasions.26 We believe that this
approach is consistent with the
discretion we are given by the Telecom
Act to prescribe rules governing the
period or periods for which licenses are
granted for particular classes of stations.

IV. Paperwork Reduction Act of 1995
Analysis

23. The decision herein has been
analyzed with respect to the Paperwork
Reduction Act of 1995, Public Law 104—
13, and found to impose or propose no
modified information collection
requirement on the public.

V. Final Regulatory Flexibility Analysis

24. As required by Section 603 of the
Regulatory Flexibility Act, 5 U.S.C. 603
(RFA), an Initial Regulatory Flexibility
Analysis (“IRFA’) was incorporated in
Implementation of Section 203 of The
Telecommunications Act of 1996
(Broadcast License Terms) Sections
73.1020 and 74.15, Notice of Proposed
Rule Making in MM Docket No. 96-90
(“NPRM”).27 The Commission sought
written public comments on the
proposals in the NPRM including on the
IRFA. The Commission’s Final
Regulatory Flexibility Analysis
(“FRFA") in this Report and Order
conforms to the RFA, as amended by the
Contract With America Advancement
Act of 1996, Public Law 104-121, 110
Stat. 847 (1996) (“CWAAA™).28

A. Need For and Objectives of Action 25

25. On February 8, 1996, President
Clinton signed into law the
Telecommunications Act of 1996
(“Telecom Act”). Section 203 of the
Telecom Act modifies the previous
statutory provisions contained in 47
U.S.C. 307(c) regarding license terms for
broadcast stations in two principal
ways. First, it eliminates the statutory
distinction between the maximum
allowable license terms for television
stations and radio stations. Second,
Section 203 provides that such licenses
may be for terms ‘‘not to exceed 8
years,” thus increasing the previous
statutory maximum terms of 5 years for

26 See, e.g., Committee For Effective Cellular Rules
v. FCC, 53 F.3d 1309 (D.C. Cir. 1995); WBEN, Inc.,
v. FCC, 396 F.2d 601 (2d Cir.), cert. denied, 393 U.S.
914 (1968); see also National Broadcasting Co. v.
United States, 319 U.S. 190 (1943); California
Citizens Band Association v. United States, 375
F.2d 43 (9th Cir. 1967), cert. denied, 389 U.S. 844
(1967).

27 Notice of Proposed Rule Making in MM Docket
No. 96-90 (Released April 12, 1996).

28Subtitle Il of CWAAA is The Small Business
Regulatory Enforcement Fairness Act of 1996
(SBREFA), codified at 5 U.S.C. 601 et seq.
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television stations and 7 years for radio
stations. The purpose of this Report and
Order is to amend the Commission’s
Rules to conform to the provision of
Section 203 of the Telecom Act.

B. Significant Issues Raised by the
Public in Response to the Initial
Analysis

26. No comments were received
specifically in response to the IRFA
contained in the NPRM. However,
commenters generally addressed the
effects of the proposed rules on
broadcast stations. Most commenters,
including the National Association of
Broadcasters (‘“NAB’’), National
Broadcasting Company (““NBC”’),
Association of Local Television
Stations, Inc. (““ALTV”), and Capital
Cities/ABC, Inc. (‘“*Capital Cities/ABC”),
supported the proposed rules, believing
that longer license terms for both radio
and television broadcast stations would
reduce the administrative burden on
broadcast licensees. The Media Access
Project and the Center for Media
Education (““MAP/CME’’) opposed the
proposed rules and supported the
creation of additional regulatory
requirements on broadcast licensees as
a prerequisite to allowing longer
broadcast license terms. As discussed in
Section V of this FRFA, we have
addressed these concerns.

C. Description and Number of Small
Entities To Which the Rule Will Apply

i. Definition of a “‘Small Business”

27. Under the RFA, small entities may
include small organizations, small
businesses, and small governmental
jurisdictions. 5 U.S.C. 601(6). The RFA,
5 U.S.C. 601(3), generally defines the
term “‘small business” as having the
same meaning as the term “small
business concern’ under the Small
Business Act, 15 U.S.C. 632. A small
business concern is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the Small Business
Administration (“‘SBA”). According to
the SBA’s regulations, entities engaged
in television broadcasting Standard
Industrial Classification (“SIC’") Code
4833—Television Broadcasting Stations,
may have a maximum of $10.5 million
in annual receipts in order to qualify as
a small business concern. 29 Similarly,

29 This revenue cap appears to apply to
noncommercial educational television stations, as
well as to commercial television stations. See
Executive Office of the President, Office of
Management and Budget, Standard Industrial
Classification Manual (1987), at 283, which
describes “Television Broadcasting Stations (SIC
Code 4833) as:

entities engaged in radio broadcasting,
SIC Code 4832—Radio Broadcasting
Stations, have a maximum of $5 million
in annual receipts to qualify as a small
business concern. 13 CFR 121.101 et
seq. This standard also applies in
determining whether an entity is a small
business for purposes of the RFA.

28. Pursuant to 5 U.S.C. 601(3), the
statutory definition of a small business
applies “unless an agency after
consultation with the Office of
Advocacy of the SBA and after
opportunity for public comment,
establishes one or more definitions of
such term which are appropriate to the
activities of the agency and publishes
such definition(s) in the Federal
Register.” While we tentatively believe
that the foregoing definition of “‘small
business’ greatly overstates the number
of radio and television broadcast
stations that are small businesses and is
not suitable for purposes of determining
the impact of the new rules on small
television radio stations, and auxiliary
services, we did not propose an
alternative definition in the IRFA.30
Accordingly, for purposes of this Report
and Order, we utilize the SBA’s
definition in determining the number of
small businesses to which the rules
apply, but we reserve the right to adopt
a more suitable definition of *‘small
business’ as applied to radio and

Establishments primarily engaged in broadcasting
visual programs by television to the public, except
cable and other pay television services. Included in
this industry are commercial, religious, educational
and other television stations. Also included here are
establishments primarily engaged in television
broadcasting and which produce taped television
program materials.

30We have pending proceedings seeking
comment on the definition of and data relating to
small businesses. In our Notice of Inquiry in GN
Docket No. 96-113 (In the Matter of Section 257
Proceeding to Identify and Eliminate Market Entry
Barriers for Small Businesses), FCC 96-216,
released May 21, 1996, we requested commenters
to provide profile data about small
telecommunications businesses in particular
services, including television, and the market entry
barriers they encounter, and we also sought
comment as to how to define small businesses for
purposes of implementing Section 257 of the
Telecommunications Act of 1996, which requires us
to identify market entry barriers and to prescribe
regulations to eliminate those barriers. The
comment and reply comment deadlines in that
proceeding have not yet elapsed. Additionally, in
our Order and Notice of Proposed Rule Making in
MM Docket No. 96-16 (In the Matter of
Streamlining Broadcast EEO Rule and Policies,
Vacating the EEO Forfeiture Policy Statement and
Amending Section 1.80 of the Commission’s Rules
to Include EEO Forfeiture Guidelines), 11 FCC Rcd
5154 (1996), we invited comment as to whether
relief should be afforded to stations: (1) Based on
small staff and what size staff would be considered
sufficient for relief, e.g., 10 or fewer full-time
employees; (2) based on operation in a small
market; or (3) based on operation in a market with
a small minority work force. We have not
concluded the foregoing rule making.

television broadcast stations and to
consider further the issue of the number
of small entities that are radio and
television broadcasters in the future.
Further, in this FRFA, we will identify
the different classes of small radio and
television stations that may be impacted
by the rules adopted in this Report and
Order.

ii. Issues in Applying the Definition of
a “‘Small Business”

29. As discussed below, we could not
precisely apply the foregoing definition
of ““small business” in developing our
estimates of the number of small entities
to which the rules will apply. Our
estimates reflect our best judgments
based on the data available to us.

30. An element of the definition of
“*small business” is that the entity not
be dominant in its field of operation. We
were unable at this time to define or
quantify the criteria that would
establish whether a specific television
station is dominant in its field of
operation. Accordingly, the following
estimates of small businesses to which
the new rules will apply do not exclude
any television station from the
definition of a small business on this
basis and are therefore overinclusive to
that extent. An additional element of the
definition of “small business” is that the
entity must be independently owned
and operated. We attempted to factor in
this element by looking at revenue
statistics for owners of television
stations. However, as discussed further
below, we could not fully apply this
criterion, and our estimates of small
businesses to which the rules may apply
may be overinclusive to this extent. The
SBA’s general size standards are
developed taking into account these two
statutory criteria. This does not
preclude us from taking these factors
into account in making our estimates of
the numbers of small entities.

31. With respect to applying the
revenue cap, the SBA has defined
“annual receipts” specifically in 13 CFR
121.104, and its calculations include an
averaging process. We do not currently
require submission of financial data
from licensees that we could use in
applying the SBA'’s definition of a small
business. Thus, for purposes of
estimating the number of small entities
to which the rules apply, we are limited
to considering the revenue data that are
publicly available, and the revenue data
on which we rely may not correspond
completely with the SBA definition of
annual receipts.

32. Under SBA criteria for
determining annual receipts, if a
concern has acquired an affiliate or been
acquired as an affiliate during the
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applicable averaging period for
determining annual receipts, the annual
receipts in determining size status
include the receipts of both firms. 13
CFR 121.104(d)(1). The SBA defines
affiliation in 13 CFR 121.103. In this
context, the SBA’s definition of affiliate
is analogous to our attribution rules.
Generally, under the SBA’s definition,
concerns are affiliates of each other
when one concern controls or has the
power to control the other, or a third
party or parties controls or has the
power to control both. 13 CFR
121.103(a)(1). The SBA considers factors
such as ownership, management,
previous relationships with or ties to
another concern, and contractual
relationships, in determining whether
affiliation exists. 13 CFR 121.103(a)(2).
Instead of making an independent
determination of whether radio and
television stations were affiliated based
on SBA'’s definitions, we relied on the
data bases available to us to provide us
with that information.

iii. Estimates Based on Census Data

33. The rules amended by this Report
and Order will apply to full service
television and radio stations, FM and
TV translator facilities, low power TV
stations (“‘LPTV"), television and radio
auxiliary and booster facilities,
international broadcasting stations,
television and radio network auxiliary
facilities, and video microwave
facilities.

34. There were 1,509 television
stations operating in the nation in
1992.31 That number has remained fairly
constant as indicated by the
approximately 1,550 operating
television broadcasting stations in the
nation as of August, 1996.32 For 1992 33
the number of television stations that
produced less than $10.0 million in
revenue was 1,155 establishments.34

35. The rule changes will also affect
radio stations. The SBA defines a radio
broadcasting station that has no more
than $5 million in annual receipts as a

3LFCC News Release No. 31327, Jan. 13, 1993;
Economics and Statistics Administration, Bureau of
Census, U.S. Department of Commerce, 1992
Census of Transportation, Communications and
Utilities, Establishment and Firm Size, Series
UC92-S-1, Appendix A-9 (1995).

32FCC News Release No. 64958, Sept. 6, 1996.

33Census for communications establishments are
performed every five years ending with a ““2” or
“7"". See Economics and Statistics Administration,
Bureau of Census, U.S. Department of Commerce,
supra note 31.

34The amount of $10 million was used to
estimate the number of small business
establishments because the relevant Census
categories stopped a $9,999,999 and began at
$10,000,000. No category for $10.5 million existed.
Thus, the number is as accurate as it is possible to
calculate with the available information.

small business.35 A radio broadcasting
station is an establishment primarily
engaged in broadcasting aural programs
by radio to the public.3¢ Included in this
industry are commercial religious,
educational, and other radio stations.37
Radio broadcasting stations which
primarily are engaged in radio
broadcasting and which produce radio
program materials are similarly
included.38 However, radio stations
which are separate establishments and
are primarily engaged in producing
radio program material are classified
under another SIC number.3° The 1992
Census indicates that 96 percent (5,861
of 6,127) of radio station establishments
produced less than $5 million in
revenue in 1992.40 Official Commission
records indicate that 11,334 individual
radio stations were operating in 1992.41
As of December 1996, official
Commission records indicate that
12,140 radio stations are currently
operating.42

36. Thus, the rule changes will affect
approximately 1,550 television stations,
approximately 1,194 of which are
considered small businesses.43
Additionally, the rule changes will
affect 12,140 radio stations,
approximately 11,605 of which are
small businesses.#4 These estimates may
overstate the number of small entities
since the revenue figures on which they
are based do not include or aggregate
revenues from non-television or non-
radio affiliated companies.

37. We recognize that the rule changes
may also affect minority and women-
owned stations, some of which may be
small entities. In 1995, minorities
owned and conrolled 37 (3.0%) of 1,221
commercial television stations and 293
(2.9%) of the commercial radio stations
in the United States.45 According to the

3513 CFR 121.201, SIC 4832.

36 Economics and Statistics Administration,
Bureau of Census, U.S. Department of Commerce,
supra note 6, Appendix A-9.

371d.

381d.

391d.

40The Census Bureau counts radio stations
located at the same facility as one establishment.
Therefore, each co-located AM/FM combination
counts as one establishment.

41FCC News Release No. 31327, Jan. 13, 1993.

42FCC News Release, Broadcast Station Totals as
of December 31, 1996.

43\We use the 77 percent figure of TV stations
operating at less than $10 million for 1992 and
apply it to the 1996 total of 1,550 TV stations to
arrive at 1,194 stations categorized as small
businesses.

44\We use the 96% figure of radio station
establishments with less than $5 million revenue
from the Census data and apply it to the 12,088
individual station count to arrive at 11,605
individual stations as small businesses.

45Minority Commercial Broadcast Ownership in
the United States, U.S. Department of Commerce,

U.S. Bureau of the Census, in 1987
women owned and controlled 27 (1.9%)
of 1,342 commercial and non-
commercial television stations and 394
(3.8%) of 10,244 commercial and non-
commercial radio stations in the United
States.46

38. The rule changes also affect radio
translator and booster stations,
television translator stations,
experimental radio stations and
television stations, and LPTV stations.
The Commission has not developed a
definition of small entities applicable to
radio or television booster and translator
stations, or experimental radio or
television stations. Therefore, the
applicable definition of a small entity is
the definition under the SBA rules
applicable to radio and television
stations. Under this definition, FM
booster and translator radio stations and
experimental radio stations (SIC Code
4832) that would qualify as small
businesses would be those radio
broadcasting facilities with maximum
revenues of $5 million. Similarly, under
this definition, television translator
stations, television experimental
stations, and LPTV stations (SIC Code
4833) would be those television
broadcasting facilities with maximum
revenues of $10.5 million.

39. There are currently 2,720 FM
translator and booster stations, 4,952 TV
translator stations, and 1,954 LPTV
stations which will be affected by the
new license term rules.4” Neither the
FCC nor the Department of Commerce
collects financial information on these

National Telecommunications and Information
Administration, The Minority Telecommunications
Development Program (““MTDP”) (April 1996).
MTDP considers minority ownership as ownership
of more than 50% of a broadcast corporation’s
stock, voting control in a broadcast partnership, or
ownership of a broadcasting property as an
individual proprietor. Id. The minority groups
included in this report are Black, Hispanic, Asian,
and Native American.

46 See Comments of American Women in Radio
and Television, Inc. in MM Docket No 94-149 and
MM Docket No. 91-140, at 4 n.4 (filed May 17,
1995), citing Economic Censuses, Women-Owned
Business, WB87-1, U.S. Department of Commerce,
Bureau of the Census, August 1990 (based on 1987
Cenus). After the 1987 Census report, the Census
Bureau did not provide data by particular
communications services (four-digit Standard
Industrial Classification (SIC) Code), but rather by
the general two-digit SIC Code for communications
(#48). Consequently, since 1987, the U.S. Census
Bureau has not updated data on ownership of
broadcast facilities by women, nor does the FCC
collect such data. However, we sought comment on
whether the Annual Ownership Report Form 323
should be amended to include information on the
gender and race of broadcast license owners.
Policies and Rules Regarding Minority and Female
Ownership of Mass Media Facilities, Notice of
Proposed Rulemaking, 10 FCC Rcd 2788, 2797
(1995).

47FCC news release, Broadcast Station Totals as
of December 31, 1996.
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broadcast facilities. We will assume for
present purposes, however, that most of
these broadcast facilities, including
LPTV stations, could be classified as
small businesses. As we indicated
earlier, 96% of radio stations and 78%
of TV stations are designated as small
businesses. Given this situation, these
stations would not likely have revenues
that exceed the SBA maximum to be
designated as small businesses.

40. We have no compilation of data
on how many experimental stations are
small entities. We will therefore assume
that all are small entities as defined by
the SBA. We believe, however, that this
assumption greatly overstates the
number of experimental stations that are
small businesses since some of the
licensees of experimental stations may
have aggregate revenues that are above
the revenue definition of small
businesses.

iv. Alternative Classification of Small
Stations

41. An alternative way to classify
small radio and television stations is by
the number of employees. The
Commission currently applies a
standard based on the number of
employees in administering its Equal
Employment Opportunity (“EEO”’) rule
for broadcasting.48 Thus, radio or
television stations with fewer than five
full-time employees are exempted from
certain EEO reporting and
recordkeeping requirements.4° We
estimate that the total number of

48The Commission’s definition of a small
broadcast station for purposes of applying its EEO
rule was adopted prior to the requirement of
approval by the Small Business Administration
pursuant to Section 3(a) of the Small Business Act,
15 U.S.C. 632(a), as amended by Section 222 of the
Small Business Credit and Business Opportunity
Enhancement Act of 1992, Public Law 102-366, sec.
222(b)(1), 106 Stat. 999 (1992), as further amended
by the Small Business Administration
Reauthorization and Amendments Act of 1994,
Public Law 103-403, sec. 301, 108 Stat. 4187
(1994). However, this definition was adopted after
public notice and an opportunity for comment. See
Report and Order in Docket No. 18244, 23 FCC 2d
430 (1970).

49 See, e.g., 47 CFR 73.3612 (Requirement to file
annual employment reports on Form 395-B applies
to licensees with five or more full-time employees);
First Report and Order in Docket No. 21474 (In the
Matter of Amendment of Broadcast Equal
Employment Opportunity Rules and FCC Form
395), 70 FCC 2d 1466 (1979). The Commission is
currently considering how to decrease the
administrative burdens imposed by the EEO rule on
small stations while maintaining the effectiveness
of our broadcast EEO enforcement. Order and
Notice of Proposed Rule Making in MM Docket No.
96-16 (In the Matter of Streamlining Broadcast EEO
Rule and Policies, Vacating the EEO Forfeiture
Policy Statement and Amending Section 1.80 of the
Commission’s Rules to Include EEO Forfeiture
Guidelines), 11 FCC Rcd 5154 (1996). One option
under consideration is whether to define a small
station for purposes of affording such relief as one
with ten or fewer full-time employees. Id. at §121.

broadcast stations with 4 or fewer
employees is 4,239.50

D. Projected Compliance Requirements
of the Rule

42. This Report and Order imposes
compliance with new license terms for
broadcast stations in accordance with
the amended rules set forth in the
Report and Order. Compliance will be
implemented as follows. For broadcast
renewal applications granted after the
effective date of a decision in this
proceeding, we will ordinarily grant the
renewed license for the maximum
proposed term of 8 years.5! For renewal
applications that have been filed as part
of the current renewal cycle (e.g., the
cycle beginning October 1, 1995 for
radio stations, and October 1, 1996 for
television stations) and that have been
granted only the maximum 7-year or 5-
year license term provided under our
current rules because they were
processed prior to a decision in this
proceeding, we will extend the already
renewed 7-year or 5-year license term
for such stations to the proposed 8-year
term. We consequently direct the staff to
modify the terms of such licenses to
afford these licensees the newly
authorized 8-year term and to ensure
synchronization of such licenses with
future renewal cycles.

43. The Report and Order imposes no
new reporting or recordkeeping
requirements. To the contrary,
broadcasters will have fewer filings to
make, since initial license terms will be
for longer periods and renewal filings
will be made less frequently. These
changes will result in greater economic
efficiency for broadcasters, especially
those classified as small entities, since
administrative burdens on broadcast
licensees will be reduced.

E. Significant Alternatives Considered
Minimizing the Economic Impact on
Small Entities and Consistent With the
Stated Objectives

44. The action taken does not impose
additional burdens on small entities. To
the contrary, it lessens burdens on both
small and large entities by lengthening
broadcast license terms to the maximum
extent authorized by statute.

45. MAP/CME opposes extending
broadcast license terms to eight years
because of concerns about the potential

50\We base this estimate on a compilation of 1994
Broadcast Station Annual Employment Reports
(FCC Form 395-B), performed by staff of the Equal
Opportunity Employment Branch, Mass Media
Bureau, FCC.

51\We will, as required by the Telecom Act,
reserve the right to grant renewals in particular
cases for less than the maximum term if the public
interest would be served by such action.

effects of such an action on the public
interest obligations of broadcasters.
MAP/CME believes that longer license
terms, together with the elimination of
comparative renewals, focus on the
interests of broadcasters and will result
in no meaningful public review of
broadcasters’ performance. MAP/CME
also believes that the Commission
should extend broadcast license terms
to the maximum 8-year period only if it
adds quantitative programming
requirements as part of broadcasters’
public interest obligations.52

46. Like MAP/CME, we are concerned
about the public interest obligations of
licensees. We are also cognizant of
Congressional intent to reduce
regulatory burdens while at the same
time providing for meaningful review of
licensee performance. In this Report and
Order we have addressed these public
interest and regulatory concerns. On
balance, we find that the 8-year term
would serve the public interest.
Accordingly, we amend our rules to
provide that broadcast licenses
ordinarily have the maximum 8-year
term authorized under the Telecom Act.
As stated in the NPRM, we believe this
change in broadcast license terms is
consistent with the public interest since
licensees will continue to be subject to
scrutiny by both the public and the
Commission. In keeping with this
concern, we reiterate that Section 203 of
the Telecom Act, as well as our revised
rules, explicitly reserve the
Commission’s authority to grant
individual licenses for less than the
statutory maximum if the public
interest, convenience, and necessity
would be served by such action.53

47. Pursuant to the RFA, 5 U.S.C.
603(c), we have considered whether
there is a significant economic impact
on a substantial number of small
entities. We conclude that there is no
adverse economic impact on such
entities. To the contrary, extending
broadcast license terms would benefit
small business entities (e.g., small radio
stations, auxiliary stations and LPTV
stations), by reducing the administrative
burdens on such entities, thereby
allowing them to operate more
efficiently in the competitive
marketplace.

F. Report to Congress

48. The Commission shall send a copy
of this Final Regulatory Flexibility
Analysis along with this Report and
Order in a report to Congress pursuant
to the Small Business Regulatory
Enforcement Fairness Act of 1996,

52See 118-11, supra.
53Seel 1119-12, supra.
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codified at 5 U.S.C. 801(a)(1)(A). This
FRFA is also published in this Federal
Register summary.

Ordering Clauses

49. Accordingly, it is ordered that,
pursuant to the authority contained in
Sections 154, 303, and 307 of the
Communications Act of 1934, as
amended, 47 U.S.C. 154, 303, and 307,
Sections 73.733, 73.1020, and 74.15 of
the Commission’s Rules, 47 CFR 73.733,
73.1020, and 74.15, are amended as set
forth in the Rule changes section of this
Federal Register summary.

50. It is further ordered that the
Commission staff take appropriate
administrative actions to extend
broadcast licenses already granted or
renewed as part of the current renewal
cycle (i.e., the cycle beginning October
1, 1995 for radio stations and October 1,
1996 for television stations), for the
previously allowable maximum terms,
to the new maximum 8-year term.

51. It is further ordered that, pursuant
to the Contract with America
Advancement Act of 1996, the
amendment set forth in the attachment
to this summary shall be effective March
7,1997.

52. It is further ordered that the
Secretary of the Commission shall send
this Report and Order to the Small
Business Administration for review.

53. It is further ordered that this
proceeding is terminated.

List of Subjects
47 CFR Part 73

Radio broadcasting, Radio, Television
broadcasting, Television.

47 CFR Part 74

Radio, Television.
Federal Communications Commission.

William F. Caton,
Acting Secretary.

Rule Changes

Parts 73 and 74 of Title 47 of the Code
of Federal Regulations are amended as
follows:

PART 73—RADIO BROADCAST
SERVICES

1. The authority citation for Part 73 is
revised to read as follows:

Authority: 47 U.S.C. 154, 303, and 307.

2. Section 73.733 is revised to read as
follows:

§73.733 Normal license period.
All international broadcast station

licenses will be issued so as to expire
at the hour of 3 a.m. local time and will

be issued for a normal period of 8 years
expiring November 1.

3. Section 73.1020 is amended by
revising the introductory text of
paragraph (a) to read as follows:

§73.1020 Station license period.

(a) Initial licenses for broadcast
stations will ordinarily be issued for a
period running until the date specified
in this section for the State or Territory
in which the station is located. If issued
after such date, it will run to the next
renewal date determined in accordance
with this section. Both radio and TV
broadcasting stations will ordinarily be
renewed for 8 years. However, if the
FCC finds that the public interest,
convenience and necessity will be
served thereby, it may issue either an
initial license or a renewal thereof for a
lesser term. The time of expiration of
normally issued initial and renewal
licenses will be 3 a.m., local time, on
the following dates and thereafter at 8-
year intervals for radio and TV
broadcast stations located in:

* * * * *

PART 74—EXPERIMENTAL RADIO,
AUXILIARY, SPECIAL BROADCAST
AND OTHER PROGRAM
DISTRIBUTIONAL SERVICES

1. The authority citation for Part 74 is
revised to read as follows:

Authority: 47 U.S.C. 154, 303, 307, and
554.

2. Section 74.15 is amended by
revising the introductory text of
paragraph (d) and paragraph (f) to read
as follows:

§74.15 Station license period.

* * * * *

(d) Initial licenses for low power TV,
TV translator, and FM translator stations
will ordinarily be issued for a period
running until the date specified in
§73.1020 of this chapter for full service
stations operating in their State or
Territory, or if issued after such date, to
the next renewal date determined in
accordance with § 73.1020 of this
chapter. Lower power TV and TV
translator station and FM translator
station licenses will ordinarily be
renewed for 8 years. However, if the
FCC finds that the public interest,
convenience or necessity will be served,
it may issue either an initial license or
a renewal thereof for a lesser term. The
FCC may also issue a license renewal for
a shorter term if requested by the
applicant. The time of expiration of all
licenses will be 3 a.m. local time, on the
following dates, and thereafter to the
schedule for full service stations in their

states as reflected in § 73.1020 of this
chapter:

* * * * *

(f) Licenses held by broadcast
network-entities under Subpart F will
ordinarily be issued for a period of 8
years running concurrently with the
normal licensing period for broadcast
stations located in the same area of
operation. An application for renewal of
license (FCC Form 313-R) shall be filed
not later than the first day of the fourth
full calendar month prior to the
expiration date of the license sought to
be renewed. If the prescribed deadline
falls on a nonbusiness day, the cutoff
shall be the close of business of the first

full business day thereafter.
* * * * *

[FR Doc. 97-2755 Filed 2—-4-97; 8:45 am]
BILLING CODE 6712-01-P

ENVIRONMENTAL PROTECTION
AGENCY

48 CFR Part 1552

[FRL-5684-1]

Acquisition Regulation: Limitation of
Future Contracting

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is revising its acquisition
regulation (48 CFR Chapter 15) to clarify
that the existing coverage regarding
ineligibility of Headquarters policy
support contractors to enter into EPA
response action contracts, unless
otherwise authorized by the contracting
officer, also renders EPA response
action contractors ineligible for award of
Headquarters policy support contracts,
unless otherwise authorized by the
contracting officer.

EFFECTIVE DATE: March 7, 1997.

FOR FURTHER INFORMATION CONTACT:
Louise Senzel, U.S. Environmental
Protection Agency, Office of Acquisition
Management (3802F), 401 M Street, SW,
Washington, D.C. 20460. Telephone:
(202) 260-6204.

SUPPLEMENTARY INFORMATION:
A. Background

The proposed rule was published in
the Federal Register (61 FR 57623) on
November 7, 1996, providing for a 60-
day comment period.

Interested persons have been afforded
an opportunity to participate in the
making of this rule. No comments were
received.
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B. Executive Order 12866

This rule is not a significant
regulatory action for the purposes of
Executive Order 12866; therefore, no
review was required by the Office of
Information and Regulatory Affairs.

C. Paperwork Reduction Act

The Paperwork Reduction Act does
not apply because this rule does not
contain information collection
requirements that require the approval
of OMB under the Paperwork Reduction
Act of 1980 (44 U.S.C. 3501 et seq.).

D. Regulatory Flexibility Act

The EPA certifies that this rule does
not exert a significant economic impact
on a substantial number of small
entities. The requirements to contractors
under the rule impose no reporting,
record-keeping, or any compliance
costs. Therefore, no regulatory
flexibility analysis was prepared.

E. Unfunded Mandates

This rule will not impose unfunded
mandates on state or local entities, or
others.

F. Regulated Entities

EPA contractors are entities
potentially affected by this action.
Specifically, those entities competing
under solicitations for negotiated
procurements will be affected.

Category Regulated entity

EPA Contractors.

Industry

List of Subjects in 48 CFR Part 1552

Government procurement.

Therefore, 48 CFR Chapter 15 is
amended as set forth below:

1. The authority citation for part 1552
continues to read as follows:

Authority: Sec. 205(c), 63 Stat. 390, as
amended, 40 U.S.C. 486(c).

2. Section 1552.209-74 is amended by
revising the clause heading and
redesignating paragraphs (e), (), (g), (h),
and (i) as (), (g), (h), (i), and (j), and by
adding a new paragraph (e) to read as
follows:

1552.209-74 Limitation of future
contracting.
* * * * *

Limitation of Future Contracting
(ARCS) (Mar 1997)

* * * * *

(e) The Contractor and any subcontractors,
during the life of this contract, shall be
ineligible to enter into an EPA contract or a
subcontract under an EPA contract, which
supports EPA’s performance of Superfund
Headquarters policy work including support

for the analysis and development of
regulations, policies, or guidance that govern,
affect, or relate to the conduct of response
action activities, unless otherwise authorized
by the Contracting Officer. Examples of such
contracts include, but are not limited to,
Superfund Management and Analytical
support contracts, and Superfund Technical
and Analytical support contracts.

* * * * *

3. Section 1552.209-74, Alternate | is
amended by revising the heading and
redesignating paragraphs (e), (f), (g), (h),
and (i) as (f), (g), (h), (i), and (j), and by
adding a new paragraph (e) to read as
follows:

Limitation of Future Contracting
Alternate | (TCRR) (Mar 1997)

* * * * *

(e) The Contractor and any subcontractors,
during the life of this contract, shall be
ineligible to enter into an EPA contract or a
subcontract under an EPA contract, which
supports EPA’s performance of Superfund
Headquarters policy work, including support
for the analysis and development of
regulations, policies, or guidance that govern,
affect, or relate to the conduct of response
action activities, unless otherwise authorized
by the Contracting Officer. Examples of such
contracts include, but are not limited to,
Superfund Management and Analytical
support contracts, and Superfund Technical
and Analytical support contracts.

* * * * *

4. Section 1552.209-74, Alternate Il is
amended by revising the heading and
redesignating paragraphs (e), (f), (g), (h),
and (i) as (), (g), (h), (i), and (j), and by
adding a new paragraph (e) to read as
follows:

Limitation of Future Contracting
Alternate 1l (TAT) (Mar 1997)

* * * * *

(e) The Contractor and any
subcontractors, during the life of this
contract, shall be ineligible to enter into
an EPA contract or a subcontract under
an EPA contract, which supports EPA’s
performance of Superfund Headquarters
policy work, including support for the
analysis and development of
regulations, policies, or guidance that
govern, affect, or relate to the conduct
of response action activities, unless
otherwise authorized by the Contracting
Officer. Examples of such contracts
include, but are not limited to,
Superfund Management and Analytical
support contracts, and Superfund
Technical and Analytical support
contracts.

* * * * *

5. Section 1552.209-74, Alternate Il
is amended by revising the heading and
redesignating paragraphs (c), (d), (e),
and (f) as (d), (e), (f), and (g), and by

adding a new paragraph (c) to read as
follows:

Limitation of Future Contracting
Alternate 111 (ESAT) (Mar 1997)

* * * * *

(c) The Contractor and any subcontractors,
during the life of this contract, shall be
ineligible to enter into an EPA contract or a
subcontract under an EPA contract, which
supports EPA’s performance of Superfund
Headquarters policy work, including support
for the analysis and development of
regulations, policies, or guidance that govern,
affect, or relate to the conduct of response
action activities, unless otherwise authorized
by the Contracting Officer. Examples of such
contracts include, but are not limited to,
Superfund Management and Analytical
support contracts, and Superfund Technical
and Analytical support contracts.

* * * * *

6. Section 1552.209-74, Alternate IV
is amended by revising the heading and
redesignating paragraphs (e), (f), (g), (h),
and (i) as (f), (g), (h), (i), and (j), and by
adding a new paragraph (e) to read as
follows:

Limitation of Future Contracting
Alternate IV (TES) (Mar 1997)

* * * * *

(e) The Contractor and any subcontractors,
during the life of this contract, shall be
ineligible to enter into an EPA contract or a
subcontract under an EPA contract, which
supports EPA’s performance of Superfund
Headquarters policy work including support
for the analysis and development of
regulations, policies, or guidance that govern,
affect, or relate to the conduct of response
action activities, unless authorized by the
Contracting Officer. Examples of such
contracts include, but are not limited to,
Superfund Management and Analytical
support contracts, and Superfund Technical
and Analytical support contracts.

* * * * *

7. Section 1552.209-74, Alternate VI
is amended by revising the heading and
redesignating paragraphs (e), (f), (g), (h),
(i), and (j) as (f), (9), (h), (i), (). and (k),
and by adding a new paragraph (e) to
read as follows:

1552.209-74 LIMITATION OF FUTURE
CONTRACTING ALTERNATE VI (SITE
SPECIFIC) (MAR 1997)

* * * * *

(e) The Contractor and any subcontractors,
during the life of this contract, shall be
ineligible to enter into an EPA contract or a
subcontract under an EPA contract, which
supports EPA’s performance of Superfund
Headquarters policy work including support
for the analysis and development of
regulations, policies, or guidance that govern,
affect, or relate to the conduct of response
action activities, unless authorized by the
Contracting Officer. Examples of such
contracts include, but are not limited to,
Superfund Management and Analytical
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support contracts, and Superfund Technical
and Analytical support contracts.
* * * * *
Dated: January 27, 1997.
Diane M. Balderson,

Acting Director, Office of Acquisition
Management.

[FR Doc. 97-2846 Filed 2—-4-97; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM-123-AD]
RIN 2120-AA64
Airworthiness Directives;

Construcciones Aeronauticas, S.A.
(CASA) Model C-212 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to all
CASA C-212 series airplanes. This
proposal would require the
implementation of a corrosion
prevention and control program either
by accomplishing specific inspections
or by revising the maintenance
inspection program to include such a
program. This proposal is prompted by
reports of incidents involving corrosion
and fatigue cracking in transport
category airplanes that are approaching
or have exceeded their economic design
goal; these incidents have jeopardized
the airworthiness of the affected
airplanes. The actions specified by the
proposed AD are intended to prevent
degradation of the structural capabilities
of the airplane due to the problems
associated with corrosion.
DATES: Comments must be received by
March 17, 1997.
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
123-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from

Construcciones Aeronauticas, S.A.,
Getafe, Madrid, Spain. This information
may be examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT: Greg
Dunn, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055—-4056; telephone
(206) 227-2799; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 96—-NM-123-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-123-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion: Background

In April 1988, a high-cycle transport
category airplane (specifically, a Boeing

Model 737) was involved in an accident
in which the airplane suffered major
structural damage during flight.
Investigation of this accident revealed
that the airplane had numerous fatigue
cracks and a great deal of corrosion.
Subsequent inspections conducted by
the operator on other high-cycle
transport category airplanes in its fleet
revealed that other airplanes had
extensive fatigue cracking and
corrosion.

Prompted by the data gained from this
accident, the FAA sponsored a
conference on aging airplanes in June
1988, which was attended by
representatives from the aviation
industry and airworthiness authorities
from around the world. It became
obvious that, because of the tremendous
increase in air travel, the relatively slow
pace of new airplane production, and
the apparent economic feasibility of
continuing to operate older technology
airplanes rather than retire them,
increased attention needed to be
focused on the aging airplane fleet and
maintaining its continued operational
safety.

The Air Transport Association (ATA)
of America and the Aerospace
Industries Association (AlA) of America
agreed to undertake the task of
identifying and implementing
procedures to ensure the continued
structural airworthiness of aging
transport category airplanes. An
Airworthiness Assurance Working
Group (AAWG) was established in
August 1988, with members
representing aircraft manufacturers,
operators, regulatory authorities, and
other aviation industry representatives
worldwide. The objective of the AAWG
was to sponsor groups to:

1. Select service bulletins, applicable
to each airplane model in the transport
fleet, to be recommended for mandatory
modification of aging airplanes;

2. Develop corrosion-directed
inspections and prevention programs;

3. Review the adequacy of each
operator’s structural maintenance
program;

4. Review and update the
Supplemental Inspection Documents
(SID); and

5. Assess repair quality.

Development of Relevant Service
Document

CASA has completed its work on Item
2 and has developed a baseline program
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for controlling corrosion on the CASA
Model C-212 fleet. The program is
contained in CASA Document CPCP C—
212-PV01, “C-212 Corrosion
Prevention and Control Program
Document,” dated March 31, 1995.
(Hereafter, this publication is referred to
as ‘““the Document.”) The Direccion
General de Aviacion (DGAC), which is
the airworthiness authority for Spain,
classified this Document as mandatory
and issued Spanish Airworthiness
Directive 01/96, dated April 30, 1996, in
order to assure the continued
airworthiness of these airplanes in
Spain.

Detailed Description of the Document

Section 2 of the Document defines
three levels of corrosion: Level 1
corrosion is that which does not exceed
certain limits; Level 2 corrosion is that
which exceeds those limits; and Level 3
corrosion is significant corrosion which
is potentially an urgent airworthiness
concern.

Section 4 of the Document provides
general rules for developing and
applying a corrosion prevention and
control program. Among other things,
these guidelines provide an outline of
the baseline program, a general
description of “Implementation Ages”
and (repetitive) “Intervals,” and
description of situations necessitating a
fleet inspection.

Section 5 addresses establishing a
“baseline program,” whose main
objective is to control corrosion to a
Level 1 or better. Specifically:

Section 5.1. describes the procedures
that entail each of the corrosion
inspections to be accomplished in each
area of the airplane zones as part of the
baseline program. As defined in this
section, a ‘“‘corrosion inspection”
includes, among other actions:

a. Gaining access for inspection,

b. Performing the actual inspection for
corrosion,

¢. Removing corrosion,

d. Clearing blocked drains, and

e. Applying corrosion inhibitors and/
or water displacement fluid.

Section 5.2. describes the baseline
program instructions, including an
explanation of the form used to describe
the program and a definition of the
“levels of inspection” to be
accomplished. The different inspection
levels defined are: General Visual
Inspection (GVI), Detailed Inspection
(DET), and Special Detailed Inspection
(SDET).

Section 5.3. contains the baseline
corrosion and prevention and control
program, including description of each
airplane zone, description of the areas of
each airplane zone to be inspected, the

inspection level, the Implementation
Age (IA), and the (repeat) Interval.
Unless otherwise indicated, the
inspections of each aircraft zone are
required on all CASA Model C-212
series airplanes whose age has reached
or exceeded the IA specified for that
area. For airplanes that have not reached
or exceeded the IA of the specific area,
the particular inspection has to be
performed before the airplane has
reached the IA for the specific area, or
before the (repeat) Interval of the
inspection area is exceeded. For
airplanes that have already reached or
exceeded the IA of the specific area, the
particular inspection has to be
performed before the (repeat) Interval of
the inspection is exceeded.

Section 6 of the Document includes a
flow diagram that provides guidance for
determining the level of corrosion
detected during the required inspections
of airplane zones.

Section 7 of the Document establishes
the procedures for reporting to CASA
the results of the inspections conducted
under the corrosion prevention and
control program.

Section 8 of the Document contains a
glossary of terms and definitions. The
Document also contains appendices that
provide guidelines for evaluating
corrosion damage.

FAA’s Conclusion

This airplane model is manufactured
in Spain and is type certificated for
operation in the United States under the
provisions of Section 21.29 of the
Federal Aviation Regulations and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the DGAC has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the DGAC,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Proposed Requirements
of the Rule

Since corrosion is likely to exist or
develop on airplanes of this type design,
an AD is proposed which would require
adoption of a corrosion prevention and
control program that is equivalent to or
better than the program specified in the
Document previously described.
Operators would be permitted to
accomplish this either by performing
the specific inspections described in the
Document (the “‘task-by-task method”’),
or by revising their FAA-approved
maintenance program to include such a
program.

Paragraph (a): Option 1, The Task-by-
Task Method

Paragraph (a) of the proposal sets
forth the proposed compliance times for
the initial corrosion inspections of each
area of the affected airplane zones.
These compliance times are measured
from a date one year after the effective
date of the final rule. (The proposed
compliance times are consistent with
those of other similar AD’s that the FAA
has issued on this subject.) Generally,
operators would be required to complete
the initial inspection before reaching the
IA for the area, as detailed in the
Document. The inspection would be
required to be repeated at a time interval
not to exceed the (repeat) Interval for
that area, as detailed in the Document.

Paragraph (a) includes paragraph
(2)(1)(iv), which states that, once the
initial compliance period has been
established for each airplane area,
accomplishment of the initial
inspections by each operator must occur
at a minimum rate equivalent to one
airplane per year, beginning one year
after the effective date of the final rule.
The FAA recognizes that this may cause
a hardship on some small operators; in
those circumstances, the FAA
anticipates evaluating requests for
adjustment to the implementation rate
on a case-by-case basis under the
provisions of paragraph (h) of the
proposed rule. (A note to this effect is
included in the proposal.)

Operators should note that the
proposal does not contain a paragraph
specifically to address repair actions.
The FAA considers that any repairs
would be carried out necessarily as a
part of each inspection action, as it is
defined in the Document. As discussed
previously, the procedures that entail a
‘“‘corrosion inspection,” as defined in
Section 5.1. of the Document, include
not only the inspection itself, but any
necessary repairs, application of
corrosion inhibitors, and other follow-
on procedures, as well. Paragraph (a)
contains a note to reference the portion
of the Document that defines an
inspection, and to emphasize the
importance of these corrective actions.

Paragraph (b): Option 2, Revising the
Maintenance Program

Paragraph (b) of the proposal provides
for an optional method of complying
with the rule. In lieu of performing the
task-by-task requirements proposed in
paragraph (a), operators may revise their
FAA-approved maintenance/inspection
programs to include the corrosion
prevention and control program defined
in the Document or an equivalent
program approved by the FAA.
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Recordkeeping Under Option 2

Paragraph (b) also would require that,
subsequent to the accomplishment of
the initial inspection, any extensions of
the repeat inspection Intervals specified
in the Document must be approved by
the FAA.

Any operator electing to comply with
proposed paragraph (b) would be
permitted to use an alternative
recordkeeping method to that otherwise
required by Federal Aviation
Regulations (FAR) section 91.417 or
section 121.380, provided it is approved
by the FAA and is included in a
revision to the FAA-approved
maintenance/inspection program. In
response to questions raised previously
concerning recordkeeping and record
retention requirements as they relate to
the programmatic approach proposed in
this AD action and other similar
proposals that have been issued
applicable to other airplane models, the
FAA offers the following:

Sections 91.417(a)(2)(v) and
121.380(a)(2)(v) of the FAR require that
a record be made of the current status
of applicable AD’s. With regard to
proposed paragraph (b), such a record
would be required to be made when the
maintenance/inspection program is
revised to incorporate the program
specified in the Document; at that time,
paragraph (b) of the AD would be fully
complied with. Regarding paragraphs
(d) through (g) of this proposal, those
paragraphs would impose separate
requirements; therefore, except as
discussed below, separate entries would
have to be made to reflect compliance
with each of those paragraphs.

Section 121.380(a)(2)(iv) of the FAR
concerns recording “‘the identification
of the current inspection status of the
aircraft.”” Section 91.417(a)(2)(iv)
contains a similar requirement. Because
proposed paragraph (b) would require
operators to revise their maintenance/
inspection program to include the
program specified in the Document,
each operator’s program would be
required to identify each inspection
(e.g., “C” check) at which each
inspection specified in the Document
will be performed on each airplane. By
recording the current inspection status
of each airplane, and by maintaining a
cross-reference system between these
records and the maintenance/inspection
program revision, it will be possible to
determine the current status of each
required inspection on each airplane.
Once this cross-reference system has
been established, this recording
provision of FAR sections 91 and 121
requires no additional recording beyond

what would otherwise be required
normally.

Section 121.380(a)(1) of the FAR
concerns ‘‘records necessary to show
that all requirements for the issuance of
an airworthiness release under FAR
section 121.709 have been met.”” Section
91.417(a)(1) contains a similar
requirement. These are also referred to
as “‘dirty fingerprint records.” This
provision of sections 91 and 121
requires most of the recording that
would result from this proposed AD.
Each time an inspection is performed in
accordance with the corrosion
prevention and control program, the
operator would be required to make a
“dirty fingerprint” record of the task,
identifying what actions were
accomplished. It should be noted,
however, that these records are not
different from the records made for any
other actions taken under the operator’s
maintenance/inspection program.

In addition to the record making
requirements, discussed above, sections
91 and 121 of the FAR impose
requirements for record retention:

FAR sections 121.380(b)(1) and
91.417(b)(1) require that the “dirty
fingerprint” records be retained until
the work is repeated or superseded by
other work, or for one year after the
work is performed. Therefore, most of
the records resulting from this proposed
AD would not have to be retained
indefinitely. However, such retention
might facilitate subsequent transfers, or
substantiate requests for repetitive
interval escalations, and therefore, may
be in the operator’s interest.

Section 121.380(b)(2) requires that the
records specified in paragraph
121.380(a)(2) (current status of AD’s and
current inspection status) be retained
and transferred with the airplane at the
time it is sold. Section 91.417(b)(2)
contains a similar requirement.

These recording requirements are not
considered to be unduly burdensome
and are considered the minimum
necessary to enable the cognizant FAA
Maintenance Inspector to perform
proper surveillance and to ensure that
the objectives of the proposed rule are
being fulfilled.

However, because of the numerous
concerns expressed previously by
operators regarding the recordkeeping
obligations imposed by section 121.380
with regard to similar rulemaking on
corrosion prevention and control
programs, the FAA has included in this
proposal certain provisions for
alternative recordkeeping methods.
Proposed paragraph (b)(1) would
provide for the development and
implementation of such alternative
methods, which must be approved by

the FAA. For example, operators may
choose to submit proposals to record
compliance with paragraphs (d) through
(9) of the AD by a means other than they
normally use to record AD status. [The
FAA has developed guidance material
that will contain information to be
considered by FAA Principal
Maintenance Inspectors (PMI) when
reviewing proposals for alternative
recordkeeping methods.]

Paragraph (c): Increasing Inspection
Intervals

Paragraph (c) of the proposal provides
for increasing the 1A or (repeat) Interval
by up to 10% (but not to exceed 3
months) in order to accommodate
unanticipated scheduling requirements.
Operators would be required to inform
the FAA within 30 days of such
increases.

This provision is intended to provide
flexibility to operators in the
maintenance scheduling of individual
airplanes on a case-by-case basis. It is
not intended to allow operators to
escalate repetitive inspection intervals
for their entire fleets.

Paragraph (d): Reporting Requirements

Paragraph (d)(1) of the proposal sets
forth the reporting actions that are
necessary to be accomplished when
Level 3 corrosion is determined to exist
on an airplane in the operator’s fleet, the
operator would be required to
accomplish one of the following actions
within 7 days after such a determination
is made:

1. submit a report of the
determination to the FAA and conduct
the relevant corrosion inspection in the
affected area on the remainder of the
Model C-212 series airplanes in the
operator’s fleet (within the 7-day
period); or

2. submit, for approval by the FAA,
either:

—A proposed schedule for performing
the relevant corrosion inspection in
the affected area on the remainder of
the operator’s Model C-212 series
fleet; or

—Data substantiating that the Level 3
corrosion was an isolated occurrence.
Paragraph (d)(2) of the proposal

specifies that the FAA may impose

schedules different from what an
operator has proposed under paragraph

(d)(2), if it is found that changes are

necessary to ensure that any other Level

3 corrosion in the operator’s Model C—

212 series fleet is detected in a timely

manner.

Paragraph (d)(3) of the proposal
would require that, within the time
schedule approved by the FAA, the
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operator must accomplish the
inspections in the affected areas on the
remaining airplanes in its Model C-212
series fleet to ensure that any other
Level 3 corrosion is detected.

Paragraph (e): Procedures for Adjusting
the Program

Paragraph (e) would require that,
upon finding corrosion exceeding Level
1 during a repetitive inspection, an
operator must adjust its program to
ensure that future corrosion findings are
limited to Level 1 or better. Where
corrective action is necessary to reduce
corrosion to Level 1 or better, an
operator must submit a proposal for a
means of corrective action for the FAA’s
approval within 30 days after the
determination of corrosion is made.
That means, approved by the FAA, must
then be implemented to reduce future
findings of corrosion in that area to
Level 1 or better.

With regard to paragraph (e), it should
be noted that if corrosion is found and
it is not considered representative of the
operator’s fleet, no further corrective
action may be necessary, since a means
to reduce any corrosion to Level 1 or
better will have already been
implemented in the operator’s program
in accordance with proposed paragraph
(a) or (b). For example, if a finding of
corrosion is attributable to a particular
spill of mercury or other unique event,
or if corrosion is found on an airplane
recently acquired from another operator,
the means specified in the existing
program may be adequate for controlling
corrosion in the remainder of the
operator’s fleet. Similarly, if an operator
has already implemented means to
reduce corrosion in an airplane area
based on previous findings, no
additional corrective action may be
necessary. In reviewing the reports
submitted in accordance with the AD,
the FAA will monitor the effectiveness
of the operator’s means to reduce
corrosion. If the FAA determines that an
operator has failed to implement
adequate means to reduce corrosion to
Level 1 or better, appropriate action will
be taken to ensure compliance with this
paragraph.

Paragraph (f): Provisions Regarding
Newly Acquired Airplanes

Paragraph (f) of the proposal concerns
adding airplanes to an operator’s fleet,
and the procedures that must be
followed with regard to corrosion
prevention and control. This paragraph
differentiates between procedures
applicable to added airplanes that
previously were maintained in
accordance with this AD and those that
were not so maintained. For airplanes

that previously have been maintained in
accordance with the proposed
requirements of this AD action, the first
inspection in each airplane area to be
performed by the new operator would
be required to be performed in
accordance with either the previous
operator’s or the new operator’s
inspection schedule, whichever would
result in the earlier accomplishment
date for that task. For airplanes that
have not been maintained in accordance
with the proposed requirements of this
AD action, the first inspection in each
airplane area to be performed by the
new operator would be required to be
performed before the airplane is placed
in service, or in accordance with a
schedule approved by the FAA.

With regard to the requirements of
paragraph (f), the FAA considers it
essential that operators ensure that
transferred airplanes are inspected in
accordance with the baseline corrosion
prevention and control program on the
same basis as if there were continuity in
ownership. Scheduling of the
inspections for each airplane must not
be delayed or postponed due to a
transfer of ownership; in some cases,
such postponement could continue
indefinitely if an airplane is transferred
frequently from one owner to another.
The proposed rule would require that
the specified procedures be
accomplished before any operator
places into service any airplane subject
to the requirements of the proposed AD.

Paragraph (g): Reporting Level 2 and
Level 3 Corrosion Findings

Paragraph (g) of the proposal would
require that reports of Level 2 and Level
3 corrosion be submitted to CASA
within certain time periods after such
corrosion is detected. Operators are not
relieved, however, from reporting
corrosion findings as required by FAR
section 121.703 (14 CFR 121.703).

Cost Impact

The FAA estimates that 41 airplanes
of U.S. registry would be affected by this
proposed AD. It would take an average
of approximately 7 work hours per
inspection to accomplish the
inspections of the 59 airplane areas
called out in the Document; this
represents a total average of 413 work
hours. The average labor rate is $60 per
work hour. Based on these figures, the
cost impact of the proposed AD on U.S.
operators over a 4-year average
inspection cycle is estimated to be
$1,015,980, or $24,780 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD

action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

The FAA recognizes that the
obligation to maintain aircraft in an
airworthy condition is vital, but
sometimes expensive. Because AD’s
require specific actions to address
specific unsafe conditions, they appear
to impose costs that would not
otherwise be borne by operators.
However, because of the general
obligation of operators to maintain
aircraft in an airworthy condition, this
appearance is deceptive. Attributing
those costs solely to the issuance of this
AD is unrealistic because, in the interest
of maintaining safe aircraft, most
prudent operators would accomplish
the required actions even if they were
not required to do so by the AD.

A full cost-benefit analysis has not
been accomplished for this proposed
AD. As a matter of law, in order to be
airworthy, an aircraft must conform to
its type design and be in a condition for
safe operation. The type design is
approved only after the FAA makes a
determination that it complies with all
applicable airworthiness requirements.
In adopting and maintaining those
requirements, the FAA has already
made the determination that they
establish a level of safety that is cost-
beneficial. When the FAA, as in this
proposed AD, makes a finding of an
unsafe condition, this means that the
original cost-beneficial level of safety is
no longer being achieved and that the
proposed actions are necessary to
restore that level of safety. Because this
level of safety has already been
determined to be cost-beneficial, a full
cost-benefit analysis for this proposed
AD would be redundant and
unnecessary.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

Therefore, in accordance with
Executive Order 12612, it is determined
that this proposal would not have
sufficient federalism implications to
warrant the preparation of a Federalism
Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule’’ under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
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economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

CASA: Docket 96—-NM—-123-AD.

Applicability: All Model C-212 series
airplanes, certificated in any category.

Compliance: Required as indicated, unless
accomplished previously.

Note 1: This AD references CASA
Document Number CPCP C-212—
PV01,“Corrosion Prevention and Control
Program Document,” dated March 31, 1995,
for inspections, compliance times, and
reporting requirements. In addition, this AD
specifies inspection and reporting
requirements beyond those included in the
Document. Where there are differences
between the AD and the Document, the AD
prevails.

Note 2: As used throughout this AD, the
term “‘the FAA” is defined differently for
different operators, as follows:

—For those operators complying with
paragraph (a), OPTION 1, of this AD, the
FAA is defined as “‘the Manager of the
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.”

—For those operators operating under
Federal Aviation Regulations (FAR) part
121 or 129 (14 CFR part 121 or part 129),
and complying with paragraph (b),
OPTION 2, of this AD, the FAA is defined
as “‘the cognizant Principal Maintenance
Inspector (PMI).”

—TFor those operators operating under FAR
part 91 or 125 (14 CFR part 91 or part 125),
and complying with paragraph (b),
OPTION 2, of this AD, the FAA is defined
as “‘the cognizant Maintenance Inspector at
the appropriate FAA Flight Standards
office.”

To prevent degradation of the structural
capabilities of the airplane due to the
problems associated with corrosion damage,
accomplish the following:

(a) Option 1. Except as provided in
paragraph (b) of this AD: Complete each of
the corrosion inspections specified in section
5.3 of CASA Document Number CPCP C—
212-PV01, “Corrosion Prevention and
Control Program Document,”” dated March
31, 1995 (hereafter, referred to as ‘“‘the
Document), in accordance with the
procedures defined in the Document and the
schedule specified in paragraphs (a)(1) and
(a)(2) of this AD.

Note 3: A ““corrosion inspection’ as
defined in Section 5.1. of the Document
includes, among other things, gaining access
for inspection, performing the actual
inspection for corrosion, removing corrosion,
clearing blocked drains, applying corrosion
inhibitors and/or water displacement fluid,
and other follow-on actions.

Note 4: Corrosion inspections completed in
accordance with the Document before the
effective date of this AD may be credited for
compliance with the initial corrosion
inspection requirements of paragraph (a)(1)
of this AD.

Note 5: Where non-destructive inspection
(NDI) methods are employed when
performing a Special Detailed Inspection
(DET), in accordance with Section 5.3 of the
Document, the standards and procedures
used must be acceptable to the FAA
Administrator in accordance with FAR
section 43.13 (14 CFR section 43.13).

(1) Complete the initial corrosion
inspection of each area of each airplane zone
specified in Section 5.3 of the Document as
follows:

(i) For airplane areas that have not yet
reached the “Implementation Age” (IA) as of
one year after the effective date of this AD,
initial compliance must occur no later than
the IA plus the (repeat) “Interval.”

(ii) For airplane areas that have exceeded
the 1A as of one year after the effective date
of this AD, initial compliance must occur
within the (repeat) Interval for the area,
measured from a date one year after the
effective date of this AD.

(iii) For airplanes that are 15 years or older
as of one year after the effective date of this
AD, initial compliance must occur for all
airplane areas within one (repeat) Interval, or
within 4 years, measured from a date one
year after the effective date of this AD,
whichever occurs first.

(iv) Notwithstanding paragraphs (a)(i)(i),
(@)(1)(ii), and (a)(1)(iii), in all cases, once the
initial compliance period has been
established for each airplane area,
accomplishment of the initial corrosion
inspections by each operator must occur at a
minimum rate equivalent to one airplane per
year.

Note 6: This minimum rate requirement
may cause a hardship on some small
operators. In those circumstances, requests
for adjustments to the implementation rate
will be evaluated on a case-by-case basis
under the provision of paragraph (h) of this
AD.

(2) Repeat each corrosion inspection at a
time interval not to exceed the (repeat)

Interval specified in the Document for that
inspection.

(b) Option 2. As an alternative to the
requirements of paragraph (a) of this AD:
Prior to one year after the effective date of
this AD, revise the FAA-approved
maintenance/inspection program to include
the corrosion prevention and control program
specified in the Document; or to include an
equivalent program that is approved by the
FAA. In all cases, the initial corrosion
inspection of each airplane area must be
completed in accordance with the
compliance schedule specified in
paragraph(a)(1) of this AD.

(1) Any operator complying with paragraph
(b) of this AD may use an alternative
recordkeeping method to that otherwise
required by FAR section 91.417 (14 CFR
91.417) or section 12.380 (14 CFR 121.380)
for the actions required by this AD, provided
it is approved by the FAA and is included
a revision to the FAA-approved
maintenance/inspection program.

(2) Subsequent to the accomplishment of
the initial corrosion inspection, extensions of
the (repeat) Intervals specified in the
Document must be approved by the FAA.

(c) To accommodate unanticipated
scheduling requirements, it is acceptable for
a (repeat) Interval to be increased by up to
10%, but not to exceed 3 months. The FAA
must be informed, in writing, of any such
extension within 30 days after such
adjustment of the schedule.

(d)(2) If, as a result of any corrosion
inspection conducted in accordance with
paragraph (a) or (b) of this AD, Level 3
corrosion is determined to exist in any
airplane area, accomplish either paragraph
(d)(2)(i) or (d)(2)(ii) of this AD within 7 days
after such determination:

(i) Submit a report of that determination to
the FAA and complete the corrosion
inspection in the affected airplane area(s) on
all Model C-212 series airplanes in the
operator’s fleet; or

(ii) Submit to the FAA for approval one of
the following:

(A) A proposed schedule for performing
the corrosion inspection(s) in the affected
airplane area(s) on the remaining Model C—
212 series airplanes in the operator’s fleet,
which is adequate to ensure that any other
Level 3 corrosion is detected in a timely
manner, along with substantiating data for
that schedule; or

(B) Data substantiating that the Level 3
corrosion found is an isolated occurrence.

Note 7: Notwithstanding the provisions of
Section 2 of the Document, which would
permit corrosion that otherwise meets the
definition of Level 3 corrosion (i.e., which is
determined to be a potentially urgent
airworthiness concern requiring expeditious
action) to be treated as Level 1 if the operator
finds that it “‘can be attributed to an event not
typical of the operator’s usage of airplanes in
the same fleet,” this paragraph requires that
data substantiating any such finding be
submitted to the FAA (ref. Note 2 of this AD)
for approval.

(2) The FAA may impose schedules other
than those proposed, upon finding that such
changes are necessary to ensure that any
other Level 3 corrosion is detected in a
timely manner.
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(3) Within the time schedule approved
under paragraph (d)(1) or (d)(2) of this AD,
accomplish the corrosion inspections in the
affected airplane areas of the remaining
Model C-212 series airplanes in the
operator’s fleet.

(e) If, as a result of any inspection after the
initial corrosion inspection conducted in
accordance with paragraph (a) or (b) of this
AD, it is determined that corrosion findings
exceed Level 1 in any area, within 30 days
after such determination, implement a
means, approved by the FAA, to reduce
future findings of corrosion in that area to
Level 1 or better.

(f) Before any operator places into service
any newly acquired airplane that is subject
to the requirements of this AD, a schedule for
the accomplishment of the corrosion
inspections required by this AD must be
established in accordance with either
paragraph (f)(1) or (f)(2) of the AD, as
applicable:

(1) For airplanes previously maintained in
accordance with this AD, the first corrosion
inspection in each airplane area to be
performed by the operator must be
accomplished in accordance with either the
previous operator’s schedule or the new
operator’s schedule, whichever would result
in the earlier accomplishment date for that
inspection. After each corrosion inspection
has been performed once, each subsequent
inspection must be performed in accordance
with the new operator’s schedule.

(2) For airplanes that have not been
previously maintained in accordance with
this AD, the first corrosion inspection for
each airplane area to be performed by the
new operator must be accomplished prior to
further flight or in accordance with a
schedule approved by the FAA.

(9) Within 7 days after the date of detection
of any Level 3 corrosion, and within 3
months after the date of detection of any
Level 2 corrosion, submit a report to CASA
of such findings, in accordance with Section
7 of the Document.

(h) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 8: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on January
30, 1997.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 97-2851 Filed 2-4-97; 8:45 am]
BILLING CODE 4910-13-U

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1
[REG-209817-96]
RIN 1545-AU19

Treatment of Obligation-Shifting
Transactions; Hearing

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Proposed rule; change of date
and location of public hearing.

SUMMARY: This document changes the
date and location of the public hearing
on proposed regulations relating to the
treatment of certain multiple-party
financing transactions in which one
party realizes income from leases or
similar agreements and another party
claims deductions related to that
income.

DATES: The public hearing is being held
on Wednesday, May 14, 1997, beginning
at 10:00 a.m. Requests to speak and
outlines of oral comments must be
received by April 23, 1997.

ADDRESSES: The public hearing
originally scheduled in the IRS
Auditorium, Internal Revenue Building,
1111 Constitution Avenue NW,
Washington, DC is changed to room
2615, Internal Revenue Building, 1111
Constitution Avenue NW, Washington,
DC.

FOR FURTHER INFORMATION CONTACT:
Christina Vasquez of the Regulations
Unit, Assistant Chief Counsel
(Corporate), (202) 622—7180 (not a toll-
free number).

SUPPLEMENTARY INFORMATION: A notice
of proposed rulemaking and notice of
public hearing appearing in the Federal
Register on Friday, December 27, 1996
(61 FR 68175), announced that a public
hearing on proposed regulations relating
to the treatment of certain multiple-
party financing transactions in which
one party realizes income from leases or
similar agreements and another party
claims deductions related to that
income would be held on Tuesday,
April 29, 1997, beginning at 10:00 a.m.
in the IRS Auditorium, Internal Revenue
Building, 1111 Constitution Avenue

NW, Washington, DC and that requests
to speak and outlines of oral comments
should be received by Tuesday, April 8,
1997.

The date and location of the pubic
hearing has changed. The hearing is
scheduled for Wednesday, May 14,
1997, beginning at 10:00 a.m. in room
2615, Internal Revenue Building, 1111
Constitution Avenue NW, Washington,
DC. We must receive the requests to
speak and outlines of oral comments by
Wednesday, April 23, 1997. Because of
controlled access restrictions, attenders
are not admitted beyond the lobby of the
Internal Revenue Building until 9:45
a.m.

The Service will prepare an agenda
showing the scheduling of the speakers
after the outlines are received from the
persons testifying and make copies
available free of charge at the hearing.
Cynthia E. Grigsby,

Chief, Regulations Unit, Assistant Chief
Counsel (Corporate).

[FR Doc. 97-2756 Filed 2—-4-97; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF THE INTERIOR
Minerals Management Service

30 CFR Part 206 and 208
RIN 1010-AC09

Meeting on Proposed Rule—OQil
Valuation Establishment; Federal
Royalty and Federal Leases Royalty Oil
Sales

AGENCY: Minerals Management Service,
Interior.

ACTION: Notice of meetings.

SUMMARY: The Minerals Management
Service (MMS) will hold public
meetings in Denver, Colorado, and
Houston, Texas, to discuss a proposed
rulemaking regarding the valuation of
crude oil and royalty oil sales produced
from mineral leases on Federal land.
The proposal was published in the
Federal Register on January 24, 1997
(62 FR 3741). The proposed rule would
replace existing valuation regulations
and represents the recommendations of
the MMS Oil Valuation Rulemaking
Committee. This proposed rule also
contains a new MMS form and solicits
comments on this information
collection. Comments on this rule must
be submitted to MMS by March 25,
1997. The purpose of these meetings is
to explain the proposed changes to the
regulations governing the valuation for
royalty purposes of crude oil produced
from Federal leases and allow all
interested parties to discuss the
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proposed rulemaking. Interested parties
are invited to attend and participate at
these meetings.

DATES: Public meetings will be held in
Houston on February 25, 1997, from 10
a.m. to 4 p.m. Central time; and in
Lakewood, Colorado on March 4, 1997,
from 10 a.m. to 4 p.m. Mountain time.

ADDRESSES: The Houston Meeting will
be held in the Houston Compliance
Division Office, Minerals Management
Service, 4141 North Sam Houston
Parkway East, Houston, Texas 77032
Phone: (281) 987—6802.

The Denver Meeting will be held in
the Veterans Affairs Building, 155 N.
Van Gordon St., Lakewood, Colorado
80228 Phone: (303) 914-5800.

To make reservations contact Mary
Kay Reynolds at (303) 2757252 at least
2 days prior to the meeting you will be
attending.

FOR FURTHER INFORMATION CONTACT:
David S. Guzy, Chief, Rules and
Publications Staff, Minerals
Management Service, Royalty
Management Program, P.O. Box 25165,
MS 3101, Denver, Colorado 80225—
0165, telephone (303) 231-3432, fax
number (303) 231-3194, e-Mail
David__Guzy@smtp.mms.gov.

SUPPLEMENTARY INFORMATION: The
meetings will be open to the public
without advance registration. Public
attendance may be limited to the space
available. For building security
measures, each person may be required
to present a picture identification to
gain entry to the meeting.

The meeting will be organized into
two sessions:

< MMS presentation of proposed rule,
10 a.m. to noon

¢ Public commenting on proposed
rule, 1 p.m.to4 p.m.

Members of the public may make
statements during the meeting and are
encouraged to file written statements for
consideration.

Dated: January 30, 1997.

Lucy R. Querques,

Associate Director for Royalty Management.
[FR Doc. 97-2801 Filed 2—-4-97; 8:45 am]
BILLING CODE 4310-MR-P

DEPARTMENT OF TRANSPORTATION
Coast Guard

33 CFR Parts 154 and 155

[CGD 94-032 and 94-048]

RIN 2115-AE87 and 2115-AES88

Tank Vessel and Facility Response

Plans, and Response Equipment for
Hazardous Substances

AGENCY: Coast Guard.

ACTION: Notice of workshop and public
meeting; request for comments.

SUMMARY: At the request of the Coast
Guard, The Keystone Center is
conducting a workshop to discuss
specific issues related to the Coast
Guard’s development of proposed
response plans regulations for certain
tank vessels operating on the navigable
waters of the United States or any
marine transportation-related (MTR)
facility, that, because of its location,
could reasonably be expected to cause
substantial or significant and substantial
harm to the environment by discharging
a hazardous substance. The purpose of
the public meeting is to summarize the
highlights of the workshop, and provide
the general public the opportunity to
respond to any findings or
recommendations discussed during the
workshop.

DATES: The workshop will be held
Wednesday, February 26, 1997, from
8:30 a.m. until 5:30 p.m., and Thursday,
February 27, 1997, from 8:00 a.m. until
5:00 p.m. The public meeting will be
held Thursday, February 27, 1997, from
7:00 p.m. until 9:00 p.m. Written
statements and requests to make oral
presentations must be received on or
before February 26, 1997.

ADDRESSES: The location of the
workshop and public meeting is the
Nassau Bay Hilton, 3000 NASA Road 1,
Houston, Texas 77058, telephone 1-
800-634—-4320. The workshop will be
facilitated by The Keystone Center, a
non-profit, public policy organization
that specializes in developing creative
problem-solving processes to assist
diverse parties in addressing issues of
importance to society. Written materials
may be mailed to the Executive
Secretary, Marine Safety Council (G-
LRA), U.S. Coast Guard, 2100 Second
Street SW., Washington, DC 20593—
0001, or may be delivered to room 3406
at the same address between 9:30 a.m.
and 2 p.m., Monday through Friday,
except Federal holidays. Comments will
become part of this docket and will be
available for inspection and copy at the
same address.

FOR FURTHER INFORMATION CONTACT:
Lieutenant C. R. Thomas, Office of
Standards Evaluation and Development
(G—-MSR), telephone (202) 267-1099, fax
(202) 267-4547. The telephone number
is equipped to record messages on a 24-
hour basis.

SUPPLEMENTARY INFORMATION: The
President is required by the Oil
Pollution of 1990 (OPA 90) to issue
regulations requiring the preparation of
hazardous substance response plans.
The Coast Guard has been delegated the
responsibility to develop these
regulations. The Coast Guard
commenced the regulation development
process through public meetings and the
publication of an advanced notice of
proposed rulemaking (ANPRM) (61 FR
20084) on May 3, 1996. The ANPRM
solicited comments on 96 questions to
assist in the development of separate
notices of proposed rulemaking (NPRM)
for vessels and marine transportation-
related facilities (MTR). The Coast
Guard has reviewed the comments
received via the public meetings and the
ANPRM, and has determined that this
workshop is necessary for further
development of the NPRM.

Agenda of Workshop

The tentative agenda includes the
following:

Wednesday, February 26, 1997

8:30 a.m.—9:00 a.m.—Introduction
9:00 a.m.—12:15 p.m.—Session I—Role
and Contents of First Responders
Guides
This session will explore how a ““First
Responders Guide’ may be utilized to
provide concise guidance to address
immediate threats following a chemical
release. Discussion points will include
the usefulness of such a guide,
recommended contents, and current
industry standards of a similar nature.

Wednesday, February 26, 1997

1:15 p.m.—5:30 p.m.—Session II—Role
and Capabilities of Decision
Support Systems

This session will address how these
regulations may reflect a non-
prescriptive, performance based
approach that aligns response with
actual risk. One “‘risk management’’ tool
that will be explored in this session is
the use of a ‘““decision support system.”

For the purposes of the workshop,

“‘decision support system’ refers to any

protocol that ensures required

information is obtained by the
responsible party in an expeditious
manner. During this session,
participants will assess the feasibility of
integrating this concept into the
regulatory scheme.
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Thursday, February 27, 1997

8:00 a.m.—12:00 p.m.—Session 11—
Chemical Removal Technology

This session will explore the range of
viable containment, recovery, source
control or chemical treatment options
appropriate to reduce the risk to public
health and the environment.

Thursday, February 27, 1997

1:00 p.m.—5:00 p.m.—Session IV—
Public Responder versus Private
Responder Issues

This session will examine the roles of
local, public responders and the role of
private, contracted responders within
the context of hazardous substance
response plan regulations.

Thursday, February 27, 1997
7:00 p.m.—9:00 p.m.—Public Meeting

Discussion of workshop highlights
and open public comment.

Procedural

The workshop is open to the public;
however, in order to provide a forum for
balanced discussion on specific issues,
The Keystone Center has invited a
limited number of individuals to be
actual participants in the various
sessions. In sessions | through 1V, the
facilitator of the conference will
schedule a period of time when the
public may present limited, oral
comments. As noted in the agenda, the
public meeting is open to all individuals
to make any comments or respond to
points made during the workshop.
Persons wishing to make oral
presentations during the public meeting
should notify the person listed above
under FOR FURTHER INFORMATION
CONTACT no later than Thursday,
February 20, 1997. Written material may
be submitted prior to, during, or up to
30 days after the meeting.

Information on Services for Individuals
With Disabilities

For information on facilities or
services for individuals with disabilities
or to request special assistance at the
workshop, contact the person listed
under FOR FURTHER INFORMATION
CONTACT.

Joseph J. Angelo,

Director of Standards.

[FR Doc. 97-2865 Filed 2—-4-97; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[DE027-1006; FRL-5684-2]
Approval and Promulgation of Air
Quality Implementation Plans;

Delaware—15 Percent Rate of
Progress Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve,
conditionally, the State Implementation
Plan (SIP) revisions submitted by the
State of Delaware to meet the 15 Percent
Rate of Progress Plan requirements of
the Clean Air Act. EPA is proposing to
conditionally approve the SIP because
the 15 Percent Plan, submitted by
Delaware, will result in significant
emission reductions in volatile organic
compounds (VOCs) from the 1990
baseline and thus, will provide progress
toward attainment of the ozone
standard. This action is being taken
under section 110 of the Clean Air Act.
DATES: Comments must be received on
or before March 7, 1997.

ADDRESSES: Comments may be mailed to
David L. Arnold, Section Chief, Ozone/
CO & Mobile Sources Section, Mailcode
3AT21, Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107; the Air and Radiation Docket
and Information Center, Environmental
Protection Agency, 401 M. Street, SW.,
Washington, D.C. 20460; and the
Delaware Department of Natural
Resources & Environmental Control, 89
Kings Highway, P.O. Box 1401, Dover,
Delaware 19903.

FOR FURTHER INFORMATION CONTACT: Rose
Quinto, (215) 566-2182, at the EPA
Region 11l address above. Information
can also be requested via e-mail
(quinto.rose@epamail.epa.gov);
however, comments must still be
submitted in writing.

SUPPLEMENTARY INFORMATION:
Background

Section 182(b)(1) of the Clean Air Act
as amended in 1990 (CAAA), requires
ozone nonattainment areas with
classifications of moderate and above to
develop plans to reduce area-wide

volatile organic compound (VOC)
emissions by 15 percent from a 1990
baseline. The plans were to be
submitted by November 15, 1993 and
the reductions were required to be
achieved within 6 years of enactment or
November 15, 1996. The CAAA also sets
limitations on the creditability of certain
types of reductions. Specifically, states
cannot take credit for reductions
achieved by Federal Motor Vehicle
Control Program (FMVCP) measures
(new car emissions standards)
promulgated prior to 1990 or for
reductions resulting from requirements
to lower the reid vapor pressure (RVP)
of gasoline promulgated prior to 1990.

Furthermore, the CAAA does not
allow credit for corrections to Vehicle
Inspection and Maintenance Programs
(I/M) or corrections to Reasonably
Auvailable Control Technology (RACT)
rules as these programs were required
prior to 1990.

In addition, section 172(c)(9) of the
CAAA requires that contingency
measures be included in the plan
revision to be implemented if
reasonable further progress is not
achieved or if the standard is not
attained.

On February 17, 1995, the Delaware
Department of Natural Resources &
Environmental Control (DNREC)
submitted revisions to its SIP. One of
those revisions pertains to the 15% Rate
of Progress Plan (RPP) for the State of
Delaware. Kent and New Castle are the
two counties for which Delaware is
required to develop a 15% RPP. The
other SIP revisions submitted on
February 17, 1995 are the subject of
separate rulemaking notices.

EPA is soliciting public comments on
the issues discussed in this document or
on other relevant matters. These
comments will be considered before
taking final action. Interested parties
may participate in the Federal
rulemaking procedure by submitting
written comments to the EPA regional
offices listed in the ADDRESSES section
of this document.

EPA’s Analysis

EPA has reviewed Delaware’s
submittal for consistency with the
requirements of EPA regulations. A
summary of EPA’s analysis is provided
below. More detailed support for
approval of Delaware’s submittal is
contained in a Technical Support
Document (TSD), which is available
from the Region Il office listed above.

A. Accurate Emission Inventory

Sections 172(c)(3) and 182(b)(1) of the
CAAA require that nonattainment plan
provisions include a comprehensive,
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accurate, current inventory of actual
emissions from all sources of relevant
pollutants in the nonattainment area.
Because the approval of such
inventories is necessary to an area’s rate
of progress plan and attainment
demonstration, the emission inventory
must be approved prior to or with the
rate of progress plan submission.

On January 24, 1996, EPA approved
Delaware’s 1990 base year inventory (61
FR 1838). Therefore, Delaware has a
comprehensive, accurate, current
inventory of actual emissions from all
sources of relevant pollutants in the
nonattainment areas.

B. Calculation of the Adjusted Base
Year Inventory

The CAAA specifies the emission
baseline from which the 15 percent
reduction is calculated. This baseline
value is termed the 1990 adjusted base
year inventory. Section 182(b)(1)(D)
excludes from the baseline the
emissions that would be eliminated by
Federal Motor Vehicle Control Program
(FMVCP) regulations promulgated by
January 1, 1990, and Reid Vapor
Pressure (RVP) regulations (55 FR
23666, June 11, 1990), which require
maximum RVP limits in nonattainment
areas during the peak ozone season.

The adjusted base year inventory is
determined by starting with the
emission inventory, and taking out all
biogenic emissions as well as emissions
from sources located outside of the
designated nonattainment boundary.
The resulting inventory is termed rate of
progress base year inventory. The rate of
progress base year inventory is then
adjusted by subtracting the expected
FMVCP and RVP emissions reductions
in order to derive the adjusted base year
inventory.

The FMVCP and RVP emissions
reductions are determined using the on-
road mobile source emissions modeling
software, Mobile 5a, provided by EPA.

Provided below is a tabular summary
of the emission inventories calculated as
described above.

Emissions inventory Toggyper
A. 1990 Base Year Inventory ....... 196.529

B. 1990 Rate of Progress Inven-
tory

145.843

Tons per

Emissions inventory day

C. FMVCP and RVP Emission
Reductions between 1990 and

1996 ..oiiiieeee e 9.590
D. 1990 Adjusted Base Year In-
ventory (B—C) .....ccccevvvriieennennns 136.253

C. Required Reductions

The adjusted base year inventory is
multiplied by 0.15 to calculate the
amount of the required rate of progress
emission reduction. The amount of
reductions necessary to meet the
contingency plan requirement is 3
percent of the adjusted base year
inventory. Therefore the adjusted base
year inventory is multiplied by 0.03 to
calculate the amount of required
reductions for the contingency plan
requirement.

Shown below is a table summarizing
the amount of required reductions for
the rate of progress and contingency
plans.

Inventory Toggyper
1990 Adjusted Base Year Inven-
(0] VPR 136.253
Reduction for Rate of Progress
Requirement ........cccocveviienieennn. 20.438
Reduction for Contingency Re-
qUIremMeNt ........cceeveeveeenineennnnnn. 4.088

Therefore, to meet the rate of progress
requirement, Delaware’s plan must
provide at least a 20.438 tons per day
(tpd) reduction, net of growth, in VOC
emissions. In addition, to meet the
contingency requirement, Delaware’s
plan must provide at least a 4.088 tpd
reduction, net of growth, in VOC
emissions.

The 20.438 tpd is the amount of VOC
emissions by which Delaware must
reduce its 1990 Adjusted Base Year
Inventory in order to meet the 15
percent requirement. The 20.438 tpd
required reduction does not include the
amount of projected growth in
emissions by 1996 that must be offset in
the 15% RPP.

As previously stated, under section
182(b)(1)(D) of the CAAA, the following
reductions are not creditable towards
the rate of progress reductions: (1)
FMVCP regulations promulgated by
January 1, 1990; (2) RVP regulations; (3)

RACT corrections; and (4) inspection
and maintenance (I/M) corrections.
Thus, the total expected reductions
comprise the amount of reductions
necessary to meet the rate of progress
requirement and the expected
reductions from the four noncreditable
programs just described.

Delaware has documented the correct
amount for the total expected reductions
in the nonattainment area by showing
each step, discussing any assumptions
made, and stating the origin of the
number used in the calculations.

D. Projected Emission Inventory

The 15% reduction in VOC emissions
net of growth required by the CAAA
amounts to 45.441 tons/day for Kent
and New Castle Counties. These
emissions will be accomplished by
implementation of new VOC control
measures between 1990 and 1996. In
order to show that the reductions
associated with these new control
measures are adequate to meet the 15%
reduction requirement, the 1990
baseline emissions are projected to
1996. The inventory that results from
projecting 1990 baseline emissions to
1996 including growth and new controls
is called the 1996 Control Strategy
Projection Inventory. The total amount
of VOC emissions in the 1996 Control
Strategy Projection Inventory must be
equal to or less than the 1996 Target
Level of VOC emissions in order to
show that the new control measures will
be adequate to meet the 15% rate of
progress requirement. The target level of
VOC was calculated to be 115.815 tons
VOC/day, and the total 1996 Control
Strategy Projection Inventory for VOC is
115.336 tons VOC/day. Therefore, the
control measures that are included in
the 1996 Control Strategy Projection are
adequate to meet the 15% rate of
progress requirement.

E. Control Measures

The total emissions reduction for Kent
and New Castle is 45.920 tons per peak
ozone season day. The amount of VOC
reduction that Delaware needs to meet
the 15% rate of progress requirement is
45.441 tons/day. Therefore, the control
measures listed in the tables below are
adequate to meet the 15% rate of
progress requirement.

CONTROL MEASURES AND EXPECTED VOC EMISSIONS REDUCTIONS

Control measures

Creditable/non-creditable

Expected emissions re-
ductions (tons VOC/day)

Point Source Controls

RACT Catch-ups in Kent County:
Solvent Metal Cleaning
Surface Coating of Metal Furniture

Creditable
Creditable

0.582
0.039
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CONTROL MEASURES AND EXPECTED VOC EMISSIONS REDUCTIONS—Continued

Control measures

Leaks from Synthetic Organic Chemical, Polymer, and Resin Mfg Equipment

Subtotal for RACT in Kent County

New RACT Regulations:

Bulk Gasoline Marine Tank Vessel Loading Facilities ............cccocveeiiieiniieeniiieeeneeeie
SOCMI Reactor Processes and Distillation Operations .
Batch Processing Operations ..........cccocceeeviveeniineenns
Offset Lithography
Aerospace Coatings
Industrial Cleaning Solvents .
Non-CTG RACT

Subtotal for New RACT ReQUIALIONS .......coiiiiiiiiiiiiiiiiiie ettt
Benzene Waste Rule
Sanitary Landfills
Irreversible Process Changes

Total Point Source Reductions
Stationary Area Source Controls

RACT Catch-ups in Kent County:

Solvent Metal CIEANING .......oiiiiiiiiiie ittt
CULhACK ASPRAIL ...
Subtotal for RACT iN KENt COUNLY ....oiiiiiiiiiiiiieiiiee ettt ettt
New RACT Regulations:
Stage | VapOr RECOVEIY ...ccoiiiiiiiiiiee ettt e e e e e e s e e e e e e s annnnees
EMUISIfiIed ASPRAIL ......oooiiie et e e e e e e nnes
Motor Vehicle RefiNISNING ........cooiiiiiiie e
Offset LIthOgraphy ...cocveeeiiee e e e e e e baeesnaeeenns
ACTOSPACE COBLINGS .eoiueriieiiiie ettt ettt e e ettt e ettt e e sbe et e e bt e e e e bt e e ssbeeeasbeeeeabbeeeasbeeeannneaesnnneas
Subtotal for New RACT ReQUIALIONS .......coiiiiiiiiiiiieiiiiee e
Stage | VapOor RECOVEIY ......coociiiiiiiii i
(@] oTCT T 21017 11 o POV UP TR RTP
Total Stationary Area Source RedUCHIONS .........ccceeiiiiiiiiiiiiiiieee e
Off-Road Mobile Source Controls:
RefOrMUIALEA FUEI ........ooiiiiiii e
Total Off-Road Mobile Source RedUCHIONS ..........coociiiiiiiiiiiiicccec e
On-Road Mobile Source Controls:
FMVCP QN0 RVP ...ttt
Tier | Vehicle EMISSIONS STANAAIAS ........ccoeiiiiiiiiiiiiiiesiieeiee e
For Kent County: a. Low Enhanced I/M, b. Pressure and ATP ........ccccoiiieiiiieenniieennns

Pressure & ATP in New Castle County
Reformulated Fuel

Total On-Road Mobile Source REAUCHIONS .........ccoeeeiiiiiiiiiieee e e

TOTAL REDUCTIONS FROM ALL CONTROL MEASURES

. . Expected emissions re-
Creditable/non-creditable ductions (tons VOC/day)
Creditable .........ccccvveee... 0.004
........................................ 0.625
Creditable 1.896
Creditable 0.024
Creditable 0.406
Creditable 0.078
Creditable 0.008
Creditable 0.499
Creditable 0.359
........................................ 3.270
Creditable 1.733
Creditable ........cccceeeeee.. 0.158
Creditable ........ccccvvee.... 1.381
........................................ 7.167
Creditable ........ccovvvee... 0.134
Creditable ........ccceveeee.. 0.025
........................................ 0.159
Creditable 0.629
Creditable 0.052
Creditable 1.242
Creditable 0.070
Creditable 0.030
........................................ 2.023
Creditable ........ccceeeee.... 1.740
Creditable .........cccecue... 3.992
........................................ 7.9141
Creditable ........cccceveee.... 0.509
........................................ 0.509
Noncreditable ................. 24.120
Creditable ........ccccvveee.... 0.170
Creditable 1.420
Creditable 2.180
Creditable 2.440
........................................ 30.330
........................................ 45.920

Contingency Measures

For ozone areas classified as moderate
or above, states must include in their
submittal, under section 172(c)(9) of the
CAAA, contingency measures to be
implemented if Reasonable Further
Progress (RFP) is not achieved or if the
standard is not attained by the
applicable date. The General Preamble
to Title I, (57 FR 13498) states that the
contingency measures should, at a
minimum, ensure that an appropriate
level of emissions reduction progress
continues to be made if attainment or

RFP is not achieved and additional
planning by the state is needed.
Therefore, EPA interprets the CAAA to
require states with moderate and above
ozone nonattainment areas to include
sufficient contingency measures in the
RPP submittal, so that upon
implementation of such measures,
additional emissions reductions of up to
three percent of the adjusted base year
inventory (or a lesser percentage that
will make up the identified shortfall)
would be achieved in the year after the
failure has been identified. Contingency

measures must be fully adopted so that,
upon failure to meet a milestone, the
contingency measures may be
implemented without any further
rulemaking activities by the state.

Analysis of Specific Contingency
Measures

The following is a discussion of each
of the contingency measures that have
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been included in the SIP submittal and
an analysis of their acceptableness.

1. Stage Il Vapor Recovery. The
CAAA requires states with moderate
and above 0zone nonattainment areas to
submit a SIP revision requiring owners
or operators of gasoline dispensing
systems to install and operate a system
for gasoline vapor recovery of emissions
from the fueling of motor vehicles.
Delaware’s Stage Il Vapor Recovery
program, Section 36 of Delaware Air
Regulation 24, includes state
inspections of affected facilities every
three years. Delaware took credit for
VOC emissions reductions from a Stage
Il Vapor Recovery program with
triennial inspections as part of its
required 15% reduction. Emissions
reduction from this type of program are
estimated using a rule effectiveness
value. The rule effectiveness increases,
if the program is conducted with annual
state inspections. That is, the program is
more effective at reducing VOC
emissions with the higher inspection
frequency. Therefore, Delaware plans to
implement an annual inspection
program for Stage Il Vapor Recovery as
a contingency measure.

2. Open Burning. Delaware has
adopted revisions to its open burning
regulation which include more stringent
restrictions than the previous version. A
portion of the VOC emissions
reductions resulting from the open
burning regulation will be used as
contingency measures.

EMISSIONS REDUCTIONS FROM CON-
TINGENCY MEASURES IN TONS PER
PEAK OZONE SEASON DAY

voc
. emissions

Contingency measures reduc-

tions

Stage Il Vapor Recovery with An-

nual Inspections ... 0.619
Open Burning .......ccccoecveeevieeeninen. 3.469
Total oo 4.088

Proposed Action

EPA has evaluated the Delaware 15%
RPP SIP submittal for consistency with
the CAAA, EPA regulations, and EPA
policy. The 15% RPP SIP submittal will
achieve enough reductions to meet the
15 percent rate of progress requirements
of section 182(b)(1) of the CAAA. In
addition, the contingency plans in the
SIP submittal will achieve enough
emission reductions, if implemented, to
meet the three percent reduction
requirement under 172(c)(9) of the
CAAA. EPA is proposing conditional

approval of this plan revision under
section 110(k)(3) and Part D.

EPA believes that approval of the
control measures in the 15% RPP will
strengthen the Delaware SIP. Therefore,
EPA is proposing conditional approval
of the control measures in the 15% Rate
of Progress and Contingency Plans.

All of the control measures which
produce creditable reductions in VOCs
have been approved by EPA with one
exception. Delaware has amended
provision of its vehicle inspection and
maintenance (I/M) program for pressure
testing and anti-tampering. EPA is,
today, via a separate rulemaking, also
proposing conditional approval of
Delaware’s amendments to its enhanced
I/M SIP. As credits from that program
are part of the 15% plan, EPA must
conditionally propose approval of the
15% plan SIP as well.

EPA is proposing to conditionally
approve Delaware’s enhanced I/M SIP if
Delaware commits within 30 days of
EPA’s proposal to correct the
deficiencies identified in our proposed
rulemaking notice on the I/M SIP by a
date certain within 1 year of the final
conditional ruling. If Delaware corrects
the deficiencies by that date, and
submits a new enhanced I/M SIP
revision, EPA will conduct rulemaking
to fully approve the revision. Each of
the conditions must be fulfilled by
Delaware and submitted to EPA as an
amendment to Delaware’s I/M SIP
revision. If such commitment is not
made within 30 days, EPA is proposing
in the alternative to disapprove the I/M
SIP revision. If Delaware does make a
timely commitment, but the conditions
are not met by the specified date within
1 year, EPA is proposing that the
rulemaking will convert to a final
disapproval. EPA would notify
Delaware by letter that the conditions
have not been met and that the
conditional approval of the enhanced
I/M SIP has converted to a disapproval.
Once Delaware satisfies the condition of
its I/M rulemaking and receives full
approval, EPA will fully approve the
15% plan SIP. Conversely, if the I/M
rulemaking converts to a final
disapproval, EPA’s conditional approval
of the 15% plan SIP would also convert
to a disapproval.

Nothing in this proposed rule should
be construed as permitting or allowing
or establishing a precedent for any
future request for revision to any SIP.
Each request for revision to any SIP
shall be considered separately in light of
specific technical, economic, and
environmental factors and in relation to
relevant statutory and regulatory
requirements.

Administrative Requirements
A. Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

B. Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

Conditional approvals of SIP
submittals under section 110 and
subchapter I, part D of the CAAA do not
create any new requirements, but
simply approve requirements that the
state is already imposing. Therefore,
because the Federal SIP approval does
not impose any new requirements, EPA
certifies that it does not have a
significant impact on any small entities
affected. Moreover, due to the nature of
the Federal-State relationship under the
CAAA, preparation of a regulatory
flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of state action. The
CAAA forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v US EPA, 427 US
246, 256-66 (S.Ct. 1976); 42 U.S.C.
7410(a)(2).

If the conditional approval is
converted to a disapproval under
section 110(k), based on the State’s
failure to meet the commitment, it will
not affect any existing state
requirements applicable to small
entities. Federal disapproval of the state
submittal does not affect its state-
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose a new Federal requirement.
Therefore, EPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing requirements nor
does it substitute a new federal
requirement.
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C. Unfunded Mandates

Under Sections 202 of the Unfunded
Mandates Reform Act of 1995
(“Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a Federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under Section 205,
EPA must select the most cost effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action,
Delaware 15% Rate of Progress Plan,
approves pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to private sector, result
from this action.

The Administrator’s decision to
approve or disapprove the Delaware
15% Rate of Progress Plan SIP revision
will be based on whether it meets the
requirements of section 110(a)(2)(A)—(K)
and part D of the CAAA, and EPA
regulation in 40 CFR part 51.

List of Subjects in 40 CFR Parts 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Intergovernmental
regulations, Nitrogen oxide, Reporting
and recordkeeping, Ozone, Volatile
organic compounds.

Authority: 42 U.S.C. 7401-7671q.

Dated: January 24, 1997.

W. Michael McCabe,

Regional Administrator, Region Ill.

[FR Doc. 97-2848 Filed 2-4-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[DE-28-1007; FRL-5684-3]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Delaware; Enhanced Motor Vehicle
Inspection and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed conditional approval.

SUMMARY: EPA is proposing conditional
approval of a State Implementation Plan
(SIP) revision submitted by the State of
Delaware. This revision establishes and
requires the implementation of a low
enhanced motor vehicle inspection and
maintenance (I/M) program in the
counties of Kent and New Castle. The
intended effect of this action is to
propose conditional approval of the
Delaware enhanced motor vehicle I/M
program. EPA is proposing conditional
approval because Delaware’s SIP
revision is deficient in certain aspects
with respect to the requirements of the
Clean Air Act and EPA’s I/M program
regulations. EPA regards the following
deficiencies of the Delaware program as
those most significantly affecting the
program’s operation: Lack of legal
authority, finalized program regulations,
certain testing and quality control
procedures, waiver requirements;
program evaluation requirements,
sufficient quality control procedures
and requirements; complete equipment
specifications; specific enforcement
requirements; certain public
information and consumer enforcement
requirements; certain public
information and consumer protection
requirements; sufficient enforcement
authority; sufficient test documentation
through test memoranda and procedural
memoranda. EPA is currently working
with the State on correcting these
deficiencies. Delaware conducted a
public hearing on December 18, 1996 on
additional revisions to the Delaware
I/M SIP which are intended to remedy
some of the deficiencies noted in this
notice. However, today’s rulemaking
applies to Delaware’s I/M SIP
submissions of February 24, 1995 and
November 30, 1995 which are currently
pending before EPA. EPA expects that
Delaware will work, promptly to
remedy these items, through future
submissions necessary to meet the I/M
rule requirements. In this notice, EPA
cites its concerns with the Delaware
I/M program. While some of these
concerns are less significant to the
program’s immediate success, they still
need to be corrected so as to achieve the
program’s full air quality protection
potential. This action is taken under
section 110 of the Clean Air Act.

DATES: Comments must be received on
or before March 7, 1997.

ADDRESSES: Comments may be mailed to
David L. Arnold, Chief, Ozone/CO &
Mobile Sources Section, Mailcode
3AT21, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania

19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107 and the Delaware Department of
Natural Resources and Environmental
Control, Air Quality Management
Section, Division of Air and Waste
Management, 89 Kings Highway, PO
Box 1401, Dover, Delaware, 19903.

FOR FURTHER INFORMATION CONTACT: Paul
T. Wentworth, P.E. at 215566—2183 at
the EPA Region Il address above, or via
e-mail at
Wentworth.Paul@epamail.epa.gov.
While information may be requested via
e-mail, comments must be submitted in
writing to the Region Il office.

SUPPLEMENTARY INFORMATION:
l. Introduction

Motor vehicles are significant
contributors of volatile organic
compounds (VOC), carbon monoxide
(CO) and nitrogen oxide (NOx)
emissions. An important control
measure to reduce these emissions is the
implementation of a motor vehicle I/M
program. Despite being subject to the
most rigorous vehicle pollution control
program in the world, cars and trucks
still create toxic contaminants, about
half of the ozone air pollution and
nearly all of the carbon monoxide air
pollution in United States cities. Of all
highway vehicles, passenger cars and
light-duty trucks emit most of the
vehicle-related carbon monoxide and
ozone-forming hydrocarbons. They also
emit substantial amounts of nitrogen
oxides and air toxics. Although the U.S.
has made progress in reducing
emissions of these pollutants, total fleet
emissions remain high. This is because
the number of vehicle miles traveled on
U.S. roads has doubled in the last 20
years to 2 trillion miles per year,
offsetting much of the technological
progress in vehicle emission control
over the same two decades. Projections
indicate that the steady growth in
vehicle travel will continue. Ongoing
efforts to reduce emissions from
individual vehicles will be necessary to
achieve our air quality goals.

Today’s cars are absolutely dependent
on properly functioning emission
controls to keep pollution levels low.
Minor malfunctions in the emission
control system can increase emissions
significantly, and the average car on the
road emits three to four times the new
car standard. Major malfunctions in the
emission control system can cause
emissions to skyrocket. As a result, 10
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to 30 percent of cars are causing the
majority of the vehicle-related pollution
problem. Unfortunately, it is rarely
obvious which cars fall into this
category, as the emissions themselves
may not be noticeable and emission
control malfunctions do not necessarily
affect vehicle driveability.

Effective I/M programs, however, can
identify these problem cars and assure
their repair. I/M programs ensure that
cars are properly maintained during
customer use. I/M produces emission
reduction results soon after the program
is put in place. The Clean Air Act as
amended in 1990 (herein referred to as
the Act) requires that most polluted
areas adopt either “basic’ or
“enhanced” I/M programs, depending
on the severity of the problem and the
population of the area. The moderate
ozone nonattainment areas, plus
marginal ozone areas with existing or
previously required I/M programs, fall
under the “basic” I/M requirements.
Enhanced programs are required in
serious, severe, and extreme ozone
nonattainment areas with urbanized
populations of 200,000 or more; CO
areas that exceed a 12.7 parts per
million (ppm) design value t with
urbanized populations of 100,000 or
more in the Northeast Ozone Transport
Region (OTR).

“Basic’ and “enhanced” I/M
programs both achieve their objective by
identifying vehicles that have high
emissions as a result of one or more
malfunctions, and by requiring them to
be repaired. An “‘enhanced’ program
covers more of the vehicles in operation,
employs inspection methods that are
better at finding high emitting vehicles,
and has additional features to better
assure that all vehicles are tested
properly and effectively repaired.

The Act requires states to make
changes to improve existing I/M
programs or to implement new ones for
certain nonattainment areas. Section
182(a)(2)(B) of the Act directed EPA to
publish updated guidance for I/M
programs, taking into consideration
findings of the Administrator’s audits
and investigations of these programs.
The Act further requires each area to
have an I/M program that incorporates
this guidance into the SIP. Based on
these requirements, EPA promulgated
I/M regulations on November 5, 1992
(57 FR 52950, codified at 40 Code of

1 The air quality design value is estimated using
EPA guidance. Generally, the fourth highest
monitored value with 3 complete years of data is
selected as the ozone design value because the
standard allows one exceedance for each year. The
highest of the second high monitored values with
2 complete years of data is selected as the carbon
monoxide design value.

Federal Regulations (CFR) 51.350—
51.373, herein referred to as the
November 1992 Rule. Flexibility
amendments to this rule, which
provided for a low enhanced I/M
performance standard were published
on September 18, 1995 (60 FR 48029)
and additional I/M flexibility
amendments for qualified areas in the
OTR were published on July 25, 1996
(61 FR 39031).

Under sections 182(c)(3), 187(a)(6)
and 187(b)(1) of the Act, any area having
a 1980 Bureau of Census-Defined
urbanized area populations of 200,000
or more and that is either: (1)
Designated as serious or worse ozone
nonattainment or (2) moderate or
serious CO attainment areas with a
design value greater than 12.7 ppm.
shall implement enhanced I/M in the
1990 Census-defined urbanized area.
The Act also established the OTR in the
Northeastern United States which
includes the States of Maine, Vermont,
New Hampshire, Massachusetts, Rhode
Island, Connecticut, Pennsylvania, New
York, New Jersey, Delaware, Maryland,
and Northern Virginia and the District
of Columbia. Sections 182(c)(3) and
184(b)(1)(A) of the Act require the
implementation of enhanced I/M
programs in all metropolitan statistical
areas (MSAs) located in the OTR that
have a population of 100,000 or more
people.

EPA’s rules for I/M established a low
and high enhanced standard. The high
enhanced I/M program achieves a
greater reduction in emissions
(approximately 36%) and uses a highly
technical test method. The low
enhanced I/M performance standard
provides flexibility for nonattainment
areas that are required to implement
enhanced I/M programs but which can
meet the Act’s emission reduction
requirements for reasonable further
progress (commonly referred to as 15%
plans) and attainment from other
sources without the stringency of the
high enhanced I/M performance
standard (60 FR 48029). All other
provisions of the November 5, 1992 I/M
rule, except as revised in 60 FR 48029
for extension of waivers and
expenditure requirements, remain
applicable to states available for low
enhanced I/M. 40 CFR 51.35(g) provides
that states may select the low enhanced
performance standard if they have an
approved SIP for 15%. In today’s
Federal Register EPA is also proposing
conditional approval of Delaware’s 15%
plan.

The I/M regulation also establishes
requirements for the following: Network
type and program evaluation; adequate
tools and resources; test frequency and

convenience; vehicle coverage; test
procedures and standards; test
equipment; quality control; waivers and
compliance via diagnostic inspection;
motorist compliance enforcement;
motorist compliance enforcement
program oversight; quality assurance;
enforcement against contractors,
stations and inspectors; data collection;
data analysis and reporting; inspector
training and licensing or certification;
public information and consumer
protection; improving repair
effectiveness; compliance with recall
notices; on-road testing; SIP revisions;
and implementation deadlines. The
performance standard for the high
enhanced I/M program is different from
the low enhanced program in that the
high enhanced performance standard is
based on high-technology transient test,
known as IM240, for new technology
vehicles (i.e, those with closed-loop
control and especially, fuel injected
engines), including a transient loaded
exhaust short test incorporating
hydrocarbons (HC), CO and NOx
cutpoints, and evaporative system
integrity (pressure) test and an
evaporative system performance (purge)
test. The low enhanced performance
standard, however, allows for idle
testing in place of high-tech testing.

Under the November 1992 I/M Rule
enhanced I/M programs were required
to initially begin phased-in
implementation by January 1, 1995,
with final full implementation slated for
January 1, 1996. Due to recent EPA rule
changes, and the flexibility afforded by
the National Highway Systems
Designation Act of 1995 (NHA), EPA
believes, as explained below, that all
states should be afforded extra time to
begin full implementation of their
enhanced I/M programs.

11. Background

Delaware is part of the OTR and
contains the following portions of the
MSA that have a population of 100,000
or more: The MSA containing Kent and
the MSA containing New Castle
Counties. Section 182(c)(3) and
184(b)(1)(A) of the Act requires all states
in the OTR region which contain MSAs
or parts thereof with populations of
100,000 or more, to submit a SIP
revision for an enhanced I/M program.
Furthermore, both Kent and New Castle
Counties are part of the Philadelphia-
Wilmington-Trenton severe ozone
nonattainment area. Section 51.351(g) of
the November 1992 I/M rule as
amended by 60 FR 48029 provides that
states may select the low enhanced
performance standard if they have an
approved SIP for 15%. As previously
stated, EPA is, today, also proposing
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conditional approval of Delaware’s 15%
plan.

On February 17, 1995 the Delaware
Department of Natural Resources and
Environmental Control (DNREC)
officially submitted to EPA a revision to
the Delaware SIP for an I/M program in
Delaware, Kent and New Castle
Counties. The submittal consisted of a
copy of the final regulations in
Regulation Numbers 26 and 33 of the
Delaware Regulations Governing the
Control of Air Pollution, by way of
Secretary Order number 95-A-0012. On
November 30, 1995 Delaware officially
submitted the performance standard
evaluation as a supplement to the
February 17, 1995 SIP submittal. The
performance standard evaluation
provides for a low enhanced I/M
program. Regulation 26 provides for the
requirement that all repairs be done by
a certified repair technician. Regulation
33 provides for pressure test and anti-
tampering checks on vehicles in Kent
and New Castle Counties.

EPA’s summary of the requirements of
the November 1992 I/M Rule as found
in 40 CFR 51.350 through 51.373, and
EPA'’s analysis of Delaware’s submittal
are outlined below. A more detailed
analysis of Delaware’s submittal is
contained in a Technical Support
Document (TSD) dated 11/27/96 which
is available from the Region Il office,
listed in the ADDRESSES section. Parties
desiring additional details on the federal
I/M regulation are referred to the
November 5, 1992 Federal Register
notice (57 FR 52950) or 40 CFR 51.350-
51.37, as well as the I/M Flexibility
Amendments in the September 18, 1995
Federal Register notice (60 FR 48029)
and the additional I/M flexibility
amendments for qualified areas in the
OTR, published on July 25, 1996 at (61
FR 39031)

I11. EPA’s Analysis of Delaware’s Low
Enhanced I/M Program

As discussed above, section 182(c)(3),
184(b)(1)(A), 87(a)(6) and 187(b)(1) of
the Act require that States adopt and
implement regulations for an enhanced
I/M program in certain areas. Based
upon EPA'’s review of Delaware’s
submittal, EPA believes Delaware has
not completely satisfied all aspects of
the Act and the November 1992 I/M
Rule. EPA has cited the deficiencies of
Delaware’s low enhanced I/M program,
below. EPA proposes to conditionally
approve the SIP if Delaware commits
within 30 days of this proposal to

correct the deficiencies identified by
this document by a date certain within
1 year of the final conditional ruling. If
Delaware corrects the deficiencies by
that date, and submits a new SIP
revision, EPA will conduct a rulemaking
to fully approve the revision. Each of
the conditions must be fulfilled by
Delaware and submitted to EPA as an
amendment to Delaware’s I/M SIP
revision. If such commitment is not
made within 30 days, EPA proposes in
the alternative to disapprove the SIP
revision. If Delaware does make a timely
commitment, but the conditions are not
met by the specified date within 1 year,
EPA proposes that this rulemaking will
convert to a final disapproval. EPA
would notify Delaware by letter that the
conditions have not been met and that
the conditional approval has converted
to a disapproval.

Applicability—40 CFR 51.350

Sections 182(c)(3) and 184(b)(1)(A) of
the Act and 40 CFR 51.350 require all
areas that are classified as serious or
worse nonattainment areas and states in
the OTR which contain MSAs or parts
thereof with populations of 100,000 or
more to implement an enhanced I/M
program. Areas classified as marginal
for ozone or moderate for CO shall meet
the requirements of a basic I/M program.
Delaware is part of the OTR. Kent and
New Castle are Delaware counties that
fall under the November 1992 I/M Rule.
Kent and New Castle Counties are
classified as severe nonattainment for
ozone and are implementing a low
enhanced I/M program.

The federal I/M regulation requires
that legislation authorizing the program
shall not sunset prior to the attainment
deadline. Delaware’s legislation, 7
Delaware Code, Chapter 67, Section
6702 provides authority to implement
the program. However, this legislation is
open ended and does not specify a date
certain up to which the program is to
continue. EPA needs confirmation
through a commitment or statement by
an authorized Delaware official that the
program shall remain in effect for as
long as required by law.

Federal I/M regulation requires that
SIPs include a list of the ZIP codes of
all areas covered by the I/M program.
This is not contained in the current
Delaware SIP submittal. EPA needs to
receive a submitted document that
details the ZIP codes of all areas covered
by the I/M program.

Therefore, EPA proposes to
conditionally approve the Delaware SIP
based upon a commitment from
Delaware within 30 days, to provide a
statement from an authorized official
that the authority to implement
Delaware’s I/M program as stated above
will continue through to attainment and
to provide ZIP code information for the
affected counties under the I/M
program. Additional information
needed to remedy the deficiencies in
this section is explained in §51.350 of
the I/M Rule and the list in the TSD
prepared by EPA on this rulemaking.

Enhanced I/M Performance Standard—
40 CFR 51.351

In accordance with the Act and with
the November 1992 I/M Rule, the
enhanced I/M program must be
designed and implemented to meet or
exceed a minimum performance
standard, which is expressed as
emission levels in area-wide average
grams per mile (gpm) for certain
pollutants. The performance standard
shall be established using local
characteristics, such as vehicle mix and
local fuel controls, and the following
parameters: network type, start date, test
frequency, model year coverage, vehicle
type coverage, exhaust emission test
type, emission standards, emissions
control device, evaporative system
function checks, stringency, waiver rate,
compliance rate, and evaluation date.
The emission levels achieved by the
Delaware’s program design shall be
calculated using the most current
version, at the time of submittal, of the
EPA mobile source emissions factor
model. Areas shall meet the
performance standard for the pollutants
which cause them to be subject to
enhanced I/M requirements. In the case
of ozone nonattainment areas, the
performance standard must be met for
both NOx and HC. The Delaware
submittal must meet the low enhanced
I/M performance standard for HC and
NOx in Kent and New Castle Counties.

The Delaware submittal includes a
modeling demonstration of the
performance standard that uses the
following program design parameters.
EPA here notes that not all of
Delaware’s parameter assumptions are
acceptable, and as a condition of this
rulemaking Delaware must remodel its
program and demonstrate compliance
with the I/M performance standard:

Parameter

Delaware’s program

NEtWOrK TYPE .oooiiiieiiiiieeiieeeeee e
Start Date ........cccoveviiiiii

‘ Centralized test-only.

1983 for existing programs; 1995 for area subject to the 1990 CAA.
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Parameter

Delaware’s program

Frequency
Model Years
Vehicle type coverage

Exhaust emission test type
Emission standards
Emission control

Evaporative System
Stringency rate
Waiver rate
Compliance rate .....
Evaluation dates

Biennial.
1968 and beyond.

(LDT1, LDT2).

20% Pre 1981 models.
3%.
96%.

Light duty gasoline vehicles (LDGV), Light duty gasoline trucks 1 & 2

Idle testing of all covered vehicles.

Hydrocarbons: 220 ppm as hexane carbon monoxide: 1.2%.

Pressure test and visual check of fuel inlet restrictor, gas cap, catalytic
convertor For: 1968+ LDGV, 1970+ LDGT1 & LDGT2.

Pressure decay test for above vehicle types.

1996, 1999, 2002, 2005, and 2007.

The federal 1/M rule requires on-road
testing of at least 0.5% of the subject
vehicle population, or 20,000 whichever
is less, as a supplement to the periodic
inspection required by the rule.
Delaware does not have adopted
regulations that implement an on-road
testing program. Delaware will need to
adopt regulations requiring on-road
testing. Therefore, EPA proposes to
conditionally approve the Delaware SIP
based on receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, adopted
regulations that implement an on-road
vehicle testing program as called out in
§51.351(b) of the November 1992 I/M
Rule. Additional information needed to
remedy the deficiencies in this section
is explained in §51.351 of the I/M Rule
and the list in the TSD.

Network Type and Program
Evaluation—40 CFR 51.353

The enhanced program must include
an ongoing evaluation to quantify the
emission reduction benefits of the
program, and to determine if the
program is meeting the requirements of
the Act and the federal I/M regulations.
The SIP shall include details on the
program evaluation and shall include a
schedule for submittal of biennial
evaluation reports, data from a State
monitored or administered mass
emissions test of at least 0.1% of the
vehicles subject to inspection each year,
a description of the sampling
methodology, the data collection and
analysis system and the legal authority
enabling the evaluation program. In
addition to these requirements,
Delaware is required, in accordance
with this section of the November 1992
I/M Rule, to provide in the biennial
report, the results of undercover surveys
of inspector effectiveness related to
identifying vehicles in need of repair.
Also, Delaware is required, in its
biennial reports, to provide local fleet

emissions factors in assessing the actual
effectiveness of the I/M program.

The November 1992 I/M Rule requires
that SIPs include a description of the
evaluation schedule and protocol, the
sampling methodology, the data
collection and analysis system, the
resources and personnel for evaluation
and related details of the evaluation
program, and the legal authority
enabling the evaluation program.

Delaware has legal authority to
operate a motor vehicle program as
stated in 7 Delaware Code, Chapter 60,
Section 6010. However, Delaware’s
submittal contains no narrative
description, regulations or procedures to
address program evaluation; the
network type is not specified; and there
is no commitment that Delaware will in
fact evaluate the program.

Regarding program evaluation
elements, EPA needs to see evidence
through procedures and or regulation
that the following elements are
addressed: (1) A provision for the first
biennial evaluation to be reported to
EPA by July 1997; (2) a description of
the evaluation schedule, protocol,
sampling methodology, data collection
and analysis, and the resources and
personnel for the evaluation program.

Therefore, EPA proposes to
conditionally approve the Delaware SIP
based on receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, a description of
the evaluation schedule and protocol,
the sampling methodology, the data
collection and analysis system, the
resources and personnel for evaluation
and related details of the evaluation
program, and the legal authority
enabling the evaluation program.
Additional information needed to
remedy the deficiencies in this section
is explained in §51.353 of the I/M Rule
and the checklist in the TSD.

Adequate Tools and Resources—40 CFR
51.354

The federal regulation requires
Delaware to demonstrate that adequate
funding of the program is available. A
portion of the test fee or separately
assessed per vehicle fee shall be
collected, placed in a dedicated fund
and used to finance the program.
Alternative funding approaches are
acceptable if demonstrated that the
funding can be maintained. Reliance on
funding from Delaware or local general
fund is not acceptable unless doing
otherwise would be a violation of
Delaware’s constitution. The SIP shall
include a detailed budget plan which
describes the source of funds for
personnel, program administration,
program enforcement, and purchase of
equipment. The SIP shall also detail the
number of personnel dedicated to the
quality assurance program, data
analysis, program administration,
enforcement, pubic education and
assistance and other necessary
functions.

Delaware’s SIP submittal does not
provide a description of resources. EPA
is aware that Delaware has funding
through the 1993 House Bill 360 which
dedicated 2.8 million dollars from state
traffic fines/violations to be used for the
enhanced I/M program. However, a
copy of the enabling legislation for these
funds was not included in Delaware’s
submittals pending before EPA. EPA
needs to receive a copy of the document
under official cover as well as
additional details on how the program
is funded. It is not clear what monies
are used for current program operation,
pressure test equipment, and where
funding will come from to purchase
equipment to perform the required mass
based transient test. Delaware needs to
provide these details.

Therefore, EPA proposes to
conditionally approve the Delaware SIP
based on receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
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certain, within 1 year of the final
conditional rulemaking, a detailed
budget plan which describes the source
of funds for personnel, program
administration, program enforcement,
and purchase, of equipment. This
submission must also include
information on the number of personnel
dedicated to the quality assurance
program, data analysis, program
administration, enforcement, public
education and assistance and other
necessary functions. Additional
information required to remedy the
deficiencies in this section is explained
in §51.354 of the I/M Rule and in the
TSD.

Test Frequency and Convenience—40
CFR 51.355

The enhanced I/M performance
standard assumes an annual test
frequency, however, other schedules
may be approved if the performance
standard is achieved. The SIP shall
describe the test year selection scheme,
how the test frequency is integrated into
the enforcement process and shall
include the legal authority, regulations
or contract provisions to implement and
enforce the test frequency. The program
shall be designed to provide convenient
service to the motorist by ensuring short
wait times, short driving distances and
regular testing hours.

Delaware has stated that its program
is a biennial testing program, but
Delaware does not have adopted
regulations or a narrative description of
the program test frequency or what
mechanisms are in place to insure short
wait times for the motorist during
program operation. Furthermore, the
Delaware SIP does not identify
safeguards to ensure vehicles will be
tested on schedule. The Delaware SIP
provides no regulations that require
testing stations to test any subject
vehicle presented for a test during the
station’s operating hours.

Therefore, EPA proposes to
conditionally approve the Delaware SIP
based on receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, a description of
the test year selection scheme, and how
the test frequency is integrated into the
enforcement process. This description
must include the legal authority,
regulations or contract provisions to
implement and enforce the test
frequency. The program must be
designed to provide convenient service
to the motorist by ensuring short wait
times, short driving distances and
regular testing hours. Additional
information needed to remedy the

deficiencies in this section is explained
in §51.355 of the I/M Rule and in the
TSD.

Vehicle Coverage—40 CFR 51.356

The performance standard for
enhanced I/M programs assumes
coverage of all 1968 and later model
year light duty vehicles and light duty
trucks up to 8,500 pounds Gross Vehicle
Weight Rating (GVWR), and includes
vehicles operating on all fuel types.
Other levels of coverage may be
approved if the necessary emission
reductions are achieved. Vehicles
registered or required to be registered
within the I/M program area boundaries,
and fleets primarily operated within the
I/M program area boundaries and
belonging to the covered model years
and vehicle classes comprise the subject
vehicles. Fleets may be officially
inspected outside of the normal I/M
program test facilities, if such
alternatives are approved by the
program administration, but shall be
subject to the same test requirements
using the same quality control standards
as non-fleet vehicles and shall be
inspected in independent, test-only
facilities, according to the requirements
of 40 CFR 51.353(a). Vehicles which are
operated on federal installations located
within an I/M program area shall be
tested, regardless of whether the
vehicles are registered in state or local
I/M area.

The federal I/M program regulation
requires that SIPs include the legal
authority or rule necessary to
implement and enforce the vehicle
coverage requirement, a detailed
description of the number and types of
vehicles to be covered by the program,
and a plan for how those vehicles are to
be identified including vehicles that are
routinely operated in the area but that
may not be registered in the area. There
must also be a description of any special
exemptions including the percentage
and number of vehicles to be impacted
by the exemption.

Delaware’s current submission
provides no breakdown by model year
and weight. Since only gasoline
powered internal combustion engines
are subject to the program as provided
in Delaware regulations 26 and 33, fuel
type is not an issue. Additionally, the
Delaware SIP submittal pending before
EPA does not provide for an accounting
for registered vehicles and those
required to be registered in order to
provide an estimate of unregistered
vehicles subject to the I/M program. It
is assumed that fleet vehicles are
covered in the current regulations,
however, no provisions for fleet testing
are in the regulations and no authority

to provide for fleet testing is given.
There are no provisions to address
testing vehicles registered in other
program areas. The Delaware SIP
sumittal does not address the federal
fleet inspection program. Delaware’s
regulations provide for vehicle
exemptions from its I/M program,
however, the Delaware SIP submittal
does not include an estimate of vehicles
or a percentage of the subject fleet and
no accounting is made in Delaware’s
emissions reduction analysis.

EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, a description of
vehicles covered by Delaware’s I/M
program, broken down by model year
and weight; an accounting for registered
vehicles and those required to be
registered in order to provide an
estimate of unregistered vehicles subject
to the I/M program. Delaware also needs
to submit provisions in its regulations
that provide for fleet testing; testing
vehicles registered in other program
areas; and provide the legal authority or
rules necessary to implement fleet
testing. With regard to the fleet
inspection program, Delaware needs to
develop regulations and procedures that
address fleet inspections and account
for this in its vehicle coverage and in
the modeling of the performance
standard. Delaware also needs to
provide information on exempted
vehicles regarding number, fleet
percentage and account for them in its
emissions reduction analysis.
Additional information needed to
remedy deficiencies noted in this
section is explained in §51.356 of the
I/M Rule and in the TSD.

Test Procedures and Standards—40
CFR 51.357

Written test procedures and pass/fail
standards shall be established and
followed for each model year and
vehicle type included in the program.
Test procedures and standards are
detailed in 40 CFR 51.357 and in the
EPA document entitled “High-Tech I/M
Test Procedures, Emissions Standards,
Quality Control Requirements, and
Equipment Specifications”, EPA-AA-
EPSD-IM-93-1, dated April 1994. The
federal I/M regulations also require
vehicles that have been altered from
their original certified configuration
(i.e., engine or fuel switching) to be
tested in the same manner as other
subject vehicles.

Delaware has provided detailed test
procedures for each test as well as pass/
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fail standards for each applicable model
year for each test. However, Delaware
needs to assure certain procedures
conform with procedures contained in
Appendix B to Subpart S of the
November 5, 1992 November 1992 I/M
Rule. Also regulations/procedures need
to be provided that: (1) Ensure that
initial tests are performed with no prior
repair or adjustment at the facility; (2)
provide access to permit owner
observation; (3) provide for rejection of
vehicles with missing components or
unsafe conditions; (4) provide for
appropriate retesting of primary and
secondary components; and (5) address
fuel and engine switching. Delaware
must ensure that its evaporative test
standards match EPA approved
standards.

EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, regulations/
procedures that address the above
deficiencies. Additional information
needed to remedy the deficiencies in
this section is explained in §51.357 of
the I/M Rule and in the TSD.

Test Equipment—40 CFR 51.358

Computerized test systems are
required for performing any
measurement on subject vehicles. The
federal 1/M regulation requires that SIP
submissions include written technical
specifications for all test equipment
used in the program. The specifications
shall describe the emission analysis
process, the necessary test equipment,
the required features, and written
acceptance testing criteria and
procedures.

Delaware’s submission contains
written technical specifications that
addresses pass/fail criteria, calibration
adjustments and quality control for idle
testing. However no test specifications
are provided for the idle or pressure
tests. The State’s submission does not
describe equipment acceptance testing
criteria and procedures. The test
equipment is capable of testing all
subject vehicles, however written test
equipment specifications are not
contained in the submission.
Additionally, there is no commitment to
update test equipment and no
description of the test system
configuration.

EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final

conditional rulemaking, regulations/
procedures that address the general
deficiencies noted above. Additional
information needed to remedy the
deficiencies in this section is explained
in §51.358 of the I/M Rule and in the
TSD.

Quality Control—40 CFR 51.359

Quality control measures shall insure
that emissions measurement equipment
is calibrated and maintained properly
and that inspection, calibration records,
and control charts are accurately
created, recorded and maintained.

Delaware has provided a description
of quality control measures for
emissions measurement equipment,
however, the remaining requirements of
this section have not been addressed.
These include but are not limited to: A
quality control procedures manual or
related document; proper calibration
measures and associated record keeping;
preventive maintenance measures/
provisions for proper recording of
quality control information. In addition,
the Delaware SIP does not contain
provisions for maintenance, calibration
and insuring test accuracy; equipment
specifications; for steady-state and
evaporative test equipment.

EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, regulations/
procedures and/or documents that
address the general deficiencies noted
above. Additional information needed
to remedy the deficiencies in this
section is explained in §51.359 of the
I/M Rule and the checklist in the TSD.

Waivers & Compliance via Diagnostic
Inspection—40 CFR 51.360

The federal I/M regulations allows for
the issuance of a waiver, which is a
form of compliance with the program
requirements that allows a motorist to
comply without meeting the appropriate
test standards. For enhanced I/M
programs, an expenditure of at least
$450 in repairs, adjusted annually to
reflect the change in the Consumer Price
Index (CPI) as compared to the CPI for
1989, is required in order to qualify for
a waiver. Waivers can only be issued
after a vehicle has failed a retest
performed after all qualifying repairs
have been made. Any available warranty
coverage must be used to obtain repairs
before expenditures can be counted
toward the cost limit. Tampering related
repairs shall not be applied toward the
cost limit. Repairs must be appropriate
to the cause of the test failure. The

federal regulation allows for compliance
via a diagnostic inspection after failing
a retest on emissions and requires
quality control of waiver assurance. The
SIP must set a maximum waiver rate
and must describe corrective action that
would be taken if the waiver rate
exceeds that committed to in the SIP.

Delaware has provisions in its
regulations for issuance of waivers and
has demonstrated that it has the
necessary legal authority to issue the
waivers and administrate the waiver
system. It establishes the minimum
dollar expenditure amounts for waivers
to be issued in the areas that are
required to implement the basic I/M
program. However, in Kent and New
Castle Counties, where the low
enhanced program applies, the same
basic waiver rate is in place. This does
not meet the minimum requirement of
$450 which is a statutory requirement of
the Act.

Time extensions are part of
Delaware’s rule provisions, but these
provisions only partially fulfill the
requirements regarding time extensions
under this section. The Delaware SIP
provides for the performance of a
documented physical and functional
analysis and for the cut point
requirements which are consistent with
EPA requirements. However, the
Delaware SIP contains provisions that
only partially fulfill the requirements
for the quality control of waiver
issuance.

EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, regulations/
procedures and/or documents that
address the general deficiencies
mentioned above. Additional
information needed to remedy the
deficiencies in this section is explained
in §51.360 of the I/M Rule and in the
TSD.

Motorist Compliance Enforcement—40
CFR 51.361

The federal regulation requires that
compliance shall be ensured through
the denial of motor vehicle registration
in enhanced I/M programs unless an
exception for use of an existing
alternative is approved. SIPs shall
provide information concerning the
enforcement process, legal authority to
implementation and enforce the
program, and a commitment to a
compliance rate to be used for modeling
purposes and to be maintained in
practice.
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As a condition for this approval,
Delaware needs to provide EPA with the
specific details of its Motorist
Compliance Enforcement program.
Although Delaware has a registration
denial system, under the basic I/M
program, no details have been provided.
The SIP submittal must include a
commitment to maintain a specified
enforcement level to be used for
modeling purposes.

EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, regulations/
procedures and/or documents that
address the general deficiencies noted
above. Additional information needed
to remedy the deficiencies noted above
is explained in §51.361 of the I/M Rule
and in the TSD.

Motorist Compliance Enforcement
Program Oversight—40 CFR 51.362

The federal I/M regulation requires
that the enforcement program shall be
audited regularly and shall follow
effective program management
practices, including adjustments to
improve operation when necessary. The
SIP shall include quality control and
quality assurance procedures to be used
to insure the effective overall
performance of the enforcement system.
An information management system
shall be established which will
characterize, evaluate and enforce the
program.

Although Delaware has motorist
compliance enforcement oversight
procedures/regulations, they were not
provided in the SIP submittal,
specifically, 7 Delaware Code, Chapter
67 for enforcement procedures. These
need to be provided to EPA along with
the procedures manual.

EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, regulations/
procedures and/or documents that
address the general deficiencies noted
above. Additional information needed
to remedy the deficiencies noted above
is explained in §51.362 of the I/M Rule
and in the TSD.

Quality Assurance—40 CFR 51.363

An ongoing quality assurance
program shall be implemented to
discover, correct, and prevent fraud,
waste and abuse in the program. The
program shall include covert and overt

performance audits of the inspectors,
audits of station and inspector records,
equipment audits, and formal training of
all State I/M enforcement officials and
auditors. A description of the quality
assurance program which includes
written procedure manuals on the above
discussed items must be submitted as
part of the SIP.

As a condition for approval, Delaware
needs to provide the EPA details of its
existing quality assurance program that
fulfill the detailed requirements listed
in §51.363 of the I/M rule.

EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, regulations/
procedures and/or documents that
address the general deficiencies of this
section. Additional information needed
to remedy the deficiencies in this
section is explained in §51.363 of the
I/M Rule and in the TSD.

Enforcement Against Contractors,
Stations and Inspectors—40 CFR 51.364

Enforcement against licensed stations,
contractors, and inspectors shall include
swift, sure, effective and consistent
penalties for violation of program
requirements. The federal I/M
regulation requires the establishment of
minimum penalties for violations of
program rules and procedures which
can be imposed against stations,
contractors and inspectors. The legal
authority for establishing and imposing
penalties, civil fines, license
suspensions and revocations must be
included in the SIP. State quality
assurance officials shall have the
authority to temporarily suspend station
and/or inspector licenses immediately
upon finding a violation that directly
affects emission reduction benefits,
unless constitutionally prohibited. An
official opinion explaining any state
constitutional impediments to
immediate suspension authority must
be included in the submittal. The SIP
shall describe the administrative and
judicial procedures and responsibilities
relevant to the enforcement process,
including which agencies, courts and
jurisdictions are involved, who will
prosecute and adjudicate cases and the
resources and sources of those resources
which will support this function.

7 Delaware Code, Chapter 60, section
6010 provides general authority to
Secretary to adopt regulations necessary
to implement program. However,
Delaware has provided no procedures
that address any requirements of this
section. No specific regulation is

provided for enforcement against
stations, inspectors, or contractors, nor
is a penalty schedule provided.
Delaware has not demonstrated that it
has existing regulations under the basic
I/M program.

The EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, adopted
regulations, rules and procedures that
address the deficiencies of this section.
Additional information needed to
remedy the deficiencies in this section
is explained in §51.364 of the I/M Rule
and in the TSD.

Data Collection Section—40 CFR 51.365

Accurate data collection is essential to
the management, evaluation and
enforcement of an I/M program. The
federal 1/M regulation requires data to
be gathered on each individual test
conducted and on the results of the
quality control checks of test equipment
required under 40 CFR §51.359.

Delaware’s SIP did not address data
collection. Delaware needs to either
demonstrate that it has existing data
procedures that meet the requirements
of this section or develop and submit
regulations/provisions/procedures that
meet this requirement.

The EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, adopted
regulations/procedures that address the
deficiencies of this section. Additional
information needed to remedy the
deficiencies in this section is explained
in §51.365 of the I/M Rule and in the
TSD.

Data Analysis and Reporting—40 CFR
51.366

Data analysis and reporting are
required to allow for monitoring and
evaluation of the program by Delaware
and EPA. The federal I/M regulation
requires annual reports to be submitted
which provide information and
statistics and which summarize
activities performed for each of the
following programs: Testing, quality
assurance, quality control and
enforcement. These reports are to be
submitted by July of each year and shall
provide statistics for the period from
January to December of the previous
year. A separate biennial report shall be
submitted to EPA which addresses
changes in program design, regulations,
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legal authority, program procedures and
any weaknesses in the program found
during the two year period and how
these problems will be or have been
corrected.

Delaware’s SIP did not address data
analysis and reporting provisions.
Delaware needs to either show EPA that
it has existing data analysis procedures
that meet the requirements of this
section or develop and submit
regulations/provisions/ procedures that
meet this requirement.

The EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, adopted
regulations/procedures that address the
deficiencies of this section. Additional
information needed to remedy the
deficiencies in this section is explained
in §51.366 of the I/M Rule and in the
TSD.

Inspector Training and Licensing or
Certification—40 CFR 51.367

The federal I/M regulations requires
all inspectors to be formally trained and
licensed or certified to perform
inspections.

Regulation 26, Section 8 and
Regulation 33, Section 8 requires
certification of motor vehicle officers.
These regulations also have provisions
stipulating that motor vehicle officers
complete a training course approved by
the Delaware Division of Motor
Vehicles. However, no description of
the training course is given in the
submission.

The EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, adopted
regulations/procedures that address the
deficiencies of this section. Additional
information needed to remedy the
deficiencies in this section is explained
in §51.367 of the I/M Rule and in the
TSD.

Public Information and Consumer
Protection—40 CFR 51.368

The federal I/M regulation requires
the SIP to include public information
and consumer protection.

Delaware needs to provide
provisions/measures that it will
implement to protect the consumer and
provide for public awareness.

The EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the

publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, adopted
regulations/procedures that address the
deficiencies of this section. Additional
information needed to remedy the
deficiencies in this section is explained
in §51.368 of the I/M Rule and in the
TSD.

Improving Repair Effectiveness—40 CFR
51.369

Effective repairs are the key to
achieving program goals. The federal
regulation requires states to take steps to
ensure that the capability exists in the
repair industry to repair vehicles. The
SIP must include a description of the
technical assistance program to be
implemented, a description of the
procedures and criteria to be used in
meeting the performance monitoring
requirements required in the federal
regulation and a description of the
repair technician training resources
available in the community.

EPA understands that the Delaware
Department of Natural Resources and
Environmental Control (DNREC) is
jointly developing a technician training
course with the Delaware Community
College. The Delaware SIP must include
information on this program as well as
provisions for monitoring performance
of repair facilities.

The EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, adopted
regulations/procedures that address the
deficiencies of this section. Additional
information needed to remedy the
deficiencies in this section is explained
in §51.369 of the I/M Rule and in the
TSD.

Compliance with Recall Notices—40
CFR 51.370

The federal regulation requires that
Delawares establish methods to ensure
that vehicles which are subject to
enhanced I/M and are included in an
emission related recall receive the
required repairs prior to completing the
emission test and/or renewing the
vehicle registration.

Delaware must address all the
provisions for recall notices under the
federal regulation and noted in the TSD
and as required under §51.370 of the
November 1992 I/M Rule.

The EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s

commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, adopted
regulations/procedures that address the
deficiencies in this Section. Additional
information needed to remedy the
deficiencies in this section is explained
in §51.370 of the I/M Rule and in the
TSD.

On-Road Testing—40 CFR 51.371

On-road testing is required in
enhanced I/M areas. The use of either
remote sensing devices (RSD) or
roadside pullovers including tailpipe
emission testing can be used to meet the
federal regulations. The program must
include on-road testing of 0.5% of the
subject fleet or 20,000 vehicles,
whichever is less, in the nonattainment
area or the I/M program area. Motorists
that have passed an emissions test and
are found to be high emitters as a result
of an on-road test shall be required to
pass an out-of-cycle test.

No legal authority to implement an
on-road testing program was included in
the Delaware SIP. The general authority
to implement a program may be
sufficient to require on-road testing,
however, Delaware has no regulations in
place to implement on-road testing.

The EPA proposes to conditionally
approve the Delaware SIP based on
receiving within 30 days of the
publication of this notice, Delaware’s
commitment to submit to EPA by a date
certain, within 1 year of the final
conditional rulemaking, adopted
regulations/procedures that address the
deficiencies of this section. Additional
information needed to remedy the
deficiencies in this section is explained
in §51.371 of the I/M Rule and in the
TSD.

State Implementation Plan Submittals/
Submission Deadlines—40 CFR 51.372
through 51.373

Delaware’s submittal contains the
following: (1) The legislative authority
to implement the program; (2)
Regulation 33 that adds a requirement
for a pressure test and anti-tampering
checks on light duty vehicles 1968 and
newer and light duty trucks 1970 and
newer in Kent and New Castle Counties;
(3) Regulation 26 that adds a
requirement that repairs on 1981 and
later model year vehicles be performed
by certified repair technicians to qualify
for a waiver. This program became
effective on January 1, 1997; and (4) the
low enhanced performance standard
evaluation. Delaware has indicated that
its pressure test and anti-tampering
program was effective as of January 1,
1995.
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Delaware has demonstrated that the
program meets the low-enhanced
performance standard. Delaware has
shown that program will achieve an air
quality benefit. However, there are some
specific administrative requirements of
the rule that they have not addressed.
Delaware has not adequately addressed:
The waiver requirements; on-road
testing requirements; program
evaluation using mass based transient
test procedure; specifics on network
type and test frequency; sufficient
quality control procedures and
requirements; complete equipment
specifications; specific enforcement
requirements; public information and
consumer protection requirements;
sufficient enforcement authority;
sufficient test document through test
memoranda and procedural
memoranda.

EPA understands that Delaware has
adopted certain legislation and
procedures that were not included in
the submittals pending before EPA.
Once legislation, regulations and/or
procedures have gone through the
adoption process, they will need to be
officially submitted to EPA as a SIP
revision supplement to the I/M SIP.
Where new regulations/procedures are
developed, the public notice and
hearing process in section 110 of Act
must be followed. EPA has a list of
missing procedural manuals and
enabling legislation in the TSD prepared
on this rulemaking. EPA believes that
most of the noted deficiencies can be
addressed through regulation
amendments and procedure manuals.
The one exception is the lack of
provisions establishing a $450 waiver
limit as prescribed in the Act. All states
with enhanced programs are required to
have this limit. EPA also remains
concerned about how Delaware can
maintain a 3% waiver limit using a
$200/$75 waiver amount. EPA believes
that the extension of the waiver
deadline called out in the I/M rule, as
revised in 60 FR 48029, will afford
Delaware the opportunity to improve
technician training so that by 1998, the
majority of vehicles would be repaired
below the CPI adjusted $450 minimum
waiver amount. Nevertheless, Delaware
must take corrective action to address
the waiver requirements and must also
must take corrective action if the waiver
rate exceeds that provided for in the
Delaware SIP.

Therefore, EPA proposes to
conditionally approve the Delaware SIP
based upon a commitment from
Delaware within 30 days, to adopt and
submit final regulations to EPA and cure
all of the deficiencies related to this
section of the November 1992 I/M Rule

as explained above, by a date certain
within 1 year. If Delaware fails to make
the commitment, EPA proposes in the
alternative to disapprove the SIP. If
Delaware fails to meet the condition by
the date specified, EPA proposes to
convert this rule making to a
disapproval at that time by letter.

EPA’s review of the material indicates
that with the conditions described
above, Delaware has adopted a low
enhanced I/M program in accordance
with the requirements of the Act. EPA
is proposing to conditionally approve
the Delaware I/M SIP revision which
was submitted to this office on February
24, 1995 and November 30, 1995 subject
to the conditions described above. EPA
is soliciting public comments on the
issues discussed in this notice or on
other relevant matters. Interested parties
may participate in the Federal
rulemaking procedure by submitting
written comments to the EPA Regional
offices listed in the Addresses section of
this notice.

Proposed Action

EPA proposes to conditionally
approve the SIP if Delaware commits
within 30 days of this proposal to
correct the deficiencies identified by
this document by a date certain within
1 year of the final conditional ruling. If
Delaware corrects the deficiencies by
that date, and submits a new SIP
revision, EPA will conduct rulemaking
to fully approve the revision. Each of
the conditions must be fulfilled by
Delaware and submitted to EPA as an
amendment to Delaware’s I/M SIP
revision. If such commitment is not
made within 30 days, EPA proposes in
the alternative to disapprove the SIP
revision. If Delaware does make a timely
commitment, but the conditions are not
met by the specified date within 1 year,
EPA proposes that this rulemaking will
convert to a final disapproval. EPA
would notify Delaware by letter that the
conditions have not been met and that
the conditional approval has converted
to a disapproval.

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or
final rule on small entities. 5 U.S.C., 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

SIP approvals under section 110 and
subchapter |, part D of the requirements
that Delaware is already imposing.

Therefore, because the Federal SIP
approval does not impose any new
requirements, EPA certifies that it does
not have a significant impact on any
small entities affected. Moreover, due to
the nature of the Federal-State
relationship under the Act, preparation
of a flexibility analysis would constitute
Federal inquiry into the economic
reasonableness of State action. The Act
forbids EPA to base its actions
concerning SIPs on such grounds.
Union Electric Co. v. U.S. EPA, 427 U.S.
246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

If the conditional approval is
converted to a disapproval under
section 110(k), based on Delaware’s
failure to meet the commitment, it will
not affect any existing State
requirements applicable to small
entities. Federal disapproval of
Delaware’s submittal would not affect
its state-enforceability. Moreover, EPA’s
disapproval of the submittal would not
impose a new Federal requirement.
Therefore, EPA certifies that should this
approval convert to a disapproval, this
disapproval action would not have a
significant impact on a substantial
number of small entities because it
would not remove existing requirements
nor would it substitute a new federal
requirement.

Under section 202 of the Unfunded
Mandates Reform Act of 1995.
(“Unfunded Mandates Act”), signed
into law on March 22, 1995. EPA must
prepare a budgetary impact statement to
accompany any proposed or final that
includes a Federal mandate that may
result in estimated costs to Delaware,
local, or tribal governments in the
aggregate; or to the private sector, of
$100 million or more. Under section
205, EPA must select the most cost-
effective and least burdensome
alternative that achieves the objectives
of the rule and is consistent with
statutory requirements. Section 203
requires EPA to establish a plan for
informing and advising any small
governments that may be significantly
or uniquely impacted by the rule.

EPA has determined that the approval
action proposed/promulgated does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector. This Federal action
approves requirements under State or
local law, and imposes no new Federal
requirements. Accordingly, no
additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

This action has been classified as a
Table 3 action for signature by the
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Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

If Delaware fails to meet any of the
conditions of this approval action, the
EPA Regional Administrator would
directly make a finding, by letter, that
the conditional approval had converted
to a disapproval and the clock for
imposition of sanctions under section
179(a) of the Act would start as of the
date of the letter. Subsequently, a notice
would be published in the Federal
Register announcing that the SIP
revision has been disapproved.

The Administrator’s decision to
approve or disapprove the Delaware 1/
M SIP revision will be based on whether
it meets the requirements of section
110(a)(2) (A)—(K) of the Clean Air Act,
as amended, and EPA regulations in 40
CFR Part 51.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.
Authority: 42 U.S.C. 7401-7671q.
Dated: January 24, 1997.
W. Michael McCabe,
Regional Administrator, Region IIl.
[FR Doc. 97-2847 Filed 2—-4-97; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Parts 72, 73, 74, 75, 77, and 78
[FRL-5684-6]
RIN 2060-AF43, AF46, and AFA47

Acid Rain Program; Permits,
Allowance System, Sulfur Dioxide Opt-
Ins, Continuous Emission Monitoring,
Excess Emissions, and Appeal
Procedures

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of extension of comment
period on proposed rule.

SUMMARY: On December 27, 1996 (61 FR
68340), the Environmental Protection
Agency (EPA) promulgated a proposed
rule revising the permits, allowance
system, sulfur dioxide opt-ins,
continuous emission monitoring, excess
emissions, and appeal procedures rules.
The proposed rule streamlines the Acid

Rain Program while still ensuring
achievement of its statutory goals of
reducing sulfur dioxide and nitrogen
oxides emissions and the adverse health
and ecological impacts of acidic
deposition. EPA is extending the
comment period so that comments on
the proposed rule are due on February
10, 1997.
DATES: Comments on the December 27,
1996, proposed rule must be received on
or before February 10, 1997.
ADDRESSES: Comments. Comments
should be submitted in duplicate to EPA
Air Docket Section (6102), Waterside
Mall, Room M1500, 1st Floor, 401 M
Street, S.W., Washington, D.C. 20460.
Docket. Docket No. A—95-56
containing supporting information used
to develop the proposal is available for
public inspection and copying from 8:30
a.m.to 12 p.m.and 1 p.m. to 3:30 p.m.,
Monday through Friday, excluding legal
holidays, at EPA’s Air Docket Section at
the above address. A reasonable fee may
be charged for copying.
FOR FURTHER INFORMATION CONTACT:
Kathy Barylski, at (202) 233-9074, U.S.
Environmental Protection Agency, 401
M Street, S.W., Acid Rain Division
(6204J), Washington D.C. (concerning
revisions of parts 73 and 75); Dwight C.
Alpern, Attorney-advisor, at (202) 233—
9151 (same address) (concerning all
other revisions); or the Acid Rain
Hotline, at (202) 233-9620.
SUPPLEMENTARY INFORMATION: On
January 24, 1997, EPA received a
request that the period for submission of
comments on the December 27, 1996,
proposed rule be extended for 14 more
days. EPA has considered the extension
request as well as the importance of
completing this rulemaking
expeditiously. In light of these
considerations, EPA extends the
comment period to February 10, 1997.

Dated: January 28, 1997.
Brian J. McLean,
Director, Acid Rain Program, Office of
Atmospheric Programs, Office of Air and
Radiation.
[FR Doc. 97-2844 Filed 2—-4-97; 8:45 am]

BILLING CODE 6560-50-P

40 CFR Part 180
[OPP-300451; FRL-5584-6]

Formic Acid; Proposed Tolerance
Exemptions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA proposes to establish
exemptions from the requirement of a

tolerance for residues of the biochemical
pesticide formic acid in or on honey and
beeswax when used to control tracheal
mites in bee colonies and applied in
accordance with accepted apiarian
practices.

DATES: Comments, identified by the
docket control number [OPP-300451],
must be received on or before March 7,
1997.

ADDRESSES: By mail, submit written
comments to: Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. In person,
deliver comments to: Rm. 1132, Crystal
Mall #2, 1921 Jefferson Davis Highway,
Arlington, VA.

Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as
“Confidential Business Information”
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

A copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not marked confidential
will be included in the public record by
EPA without prior notice. The public
record is available for public inspection
in Rm. 1132 at the address given above,
from 8:30 a.m. to 4 p.m., Monday
through Friday, excluding legal
holidays.

Comments and data may also be
submitted electronically by sending
electronic mail (e-mail) to: opp-
docket@epamail.epa.gov. Electronic
comments must be submitted as an
ASCII file avoiding the use of special
characters and any form of encryption.
Comments and data will also be
accepted on disks in WordPerfect in 5.1
file format or ASCII file format. All
comments and data in electronic form
must be identified by the docket control
number, [OPP-300451]. No CBI should
be submitted through e-mail. Electronic
comments on this proposed rule may be
filed online at many Federal Depository
Libraries. Additional information on
electronic submissions can be found in
unit IV. of this preamble.

FOR FURTHER INFORMATION CONTACT: By
mail: Diana M. Horne, c/o Product
Manager (PM) 90, Biopesticides and
Pollution Prevention Division (7501W),
Environmental Protection Agency, 401
M St., SW., Washington, DC 20460.
Office location, telephone number, and
e-mail address: Rm. 5-W57, CSI, 2800
Crystal Drive, Arlington, VA, (703) 308—
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8367; e-mail:
horne.diana@epamail.epa.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of August 6, 1996 (61
FR 40841), EPA issued a notice (FRL—
5389-1) that IR-4, Cook College, P.O.
Box 231, Rutgers, The State University
of New Jersey, New Brunswick, NJ
08903-0231, on behalf of Mann Lake,
Ltd., County Road 40 and First St.,
Hackensack, MN, 56452, had submitted
pesticide petition (PP) 6E4700 under
section 408(e) of the Federal Food, Drug,
and Cosmetic Act (FFDCA) 21 U.S.C.
3464, proposing to amend 40 CFR part
180 by exempting tolerances for
residues of the biochemical pesticide
formic acid in or on honey and beeswax.
This document represents an EPA
proposal to establish exemptions from
the requirement of a tolerance for
residues of the biochemical pesticide
formic acid in or on honey and beeswax,
when applied as a honeybee miticide in
accordance with accepted apiarian
practices. EPA is proposing this
regulation pursuant to section
408(e)(1)(B) of FFDCA.

l. Background and Statutory Authority

The Food Quality Protection Act of
1996 (FQPA) (Pub. L. 104-170, 110 Stat.
1489) was signed into law August 3,
1996. FQPA amends both the FFDCA,
21 U.S.C. 301 et seq., and the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), 7 U.S.C. 136 et seq.. The
FQPA amendments went into effect
immediately. Among other things,
FQPA amends FFDCA to bring all EPA
pesticide tolerance-setting activities
under a new section 408 with a new
safety standard and new procedures.

New section 408(c)(2)(A)(i) allows
EPA to establish an exemption from the
requirement of a tolerance only if EPA
determines that the exemption is *‘safe.”
Section 408(c)(2)(A)(ii) defines *‘safe” to
mean that ““there is a reasonable
certainty that no harm will result from
aggregate exposure to the pesticide
chemical residue, including all
anticipated dietary exposures and all
other exposures for which there is
reliable information.”” This includes
exposure through drinking water, but
does not include occupational exposure.
Section 408(c)(2)(B) requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing an
exemption and to “ensure that there is
a reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue...” and specifies
factors EPA is to consider in
establishing an exemption. Section
408(c)(3)(B) provides for circumstances

where no need exists for a practical
method for detecting and measuring
levels of pesticide chemical residue in
or on food.

In light of FQPA, EPA is engaged in
an intensive process, including
consultation with registrants, States,
and other interested stakeholders, to
make decisions on the new policies and
procedures that will be appropriate as a
result of enactment of FQPA. This
process will generally delay the review
of food use applications, particularly
those involving exposure to children.
EPA will publish a notice in the Federal
Register soon summarizing the
requirements of FQPA, indicating how
EPA intends to meet those
requirements, and describing actions
necessary to assure that EPA complies
with the law. However, EPA also
intends to continue to issue tolerances
and exemptions in the interim pending
publication of that notice. EPA also
intends to issue interim guidance to
States and others on how EPA will
implement section 408 in the near
future.

In deciding to issue tolerances and
exemptions early in the process of
FQPA implementation, EPA recognizes
that it will be necessary to make
decisions about the new FFDCA section
408, including the new safety standard.
In establishing tolerances and
exemptions during this interim period
before EPA makes its broad policy
decisions concerning the interpretation
and implementation of the new section
408, EPA does not intend to set
precedents for the application of section
408 and the new safety standard to other
tolerances and exemptions. Rather,
these early tolerance and exemption
decisions will be made on a case-by-
case basis and will not bind EPA as it
proceeds with further rulemaking and
policy development. EPA intends to act
on tolerances and exemptions that
clearly qualify under the law.

1l. Risk Assessment and Statutory
Findings

Consistent with section 408(c)(2)(B),
EPA has reviewed the available
scientific data and other relevant
information in support of this action.
Formic acid occurs naturally in honey at
levels up to 138 parts per million (ppm),
with natural concentrations found most
often in the 9 to 100 ppm range,
depending upon the source of the
nectar. It is also a natural component of
cheeses (9 to 28 ppm), peaches (6.5
ppm), and other foods. In addition, the
product label requires that formic acid
treatment be discontinued at least 4
weeks before the beginning of surplus
honey flow. This will effectively

discontinue formic acid use 6 weeks
before honey harvest. Residue studies
suggest that this interval is sufficient to
preclude residues of formic acid above
background levels naturally found in
honey. The U.S. Food and Drug
Administration (FDA) permits formic
acid to be used as a synthetic flavoring
agent in foods (21 CFR 172.515), and
has included ethyl formate in its listing
of substances (21 CFR 184.1295) added
directly to human food, which have
been found to be Generally Recognized
as Safe (GRAS).

EPA has reviewed the toxicology data
base for formic acid and has sufficient
data to assess the hazards and to make
a determination on aggregate exposure,
consistent with section 408(c)(2), for the
exemption from the requirement of a
tolerance. EPA’s assessment of the
exposure, including dietary exposure,
and risks associated with establishing
this exemption follows.

A. Toxicological Profile

The mammalian toxicological data
considered in support of the exemption
from the requirement of a tolerance for
formic acid include the following
studies available in the published
literature: Acute oral LDsp studies in
rats, mice, and dogs; acute inhalation
studies in rats and mice, eye and skin
irritation studies in rabbits, subchronic
inhalation studies in rats and mice, and
an Ames/Salmonella mutagenicity assay
with and without rat liver S9 activation.

The results of these studies indicate
that formic acid has very low toxicity by
the oral route. Formic acid has an acute
oral LDsg of 1,100 mg/kg in rats; 700 mg/
kg in mice; and 4,000 mg/kg in dogs,
However, formic acid is a severe eye
irritant, and corrosive to the skin. The
inhalation LCso is 15 gm/m3 in rats and
6,200 mg/m3 in mice. At 100 ppm the
vapors are ‘“‘immediately dangerous to
life and health” for humans, causing
respiratory irritation, tearing, coughing
and headache followed in 6 to 8 hours
by pulmonary edema, dizziness, frothy
expectoration, and cyanosis (bluish skin
discoloration due to lack of oxygen in
the blood). Breathing lower
concentrations over time can lead to
erosion of the teeth, local tissue death
in the jaw, bronchial irritation with
chronic cough, frequent attacks of
bronchial pneumonia, and
gastrointestinal disturbances. The
OSHA standard for occupational
exposure is 5 ppm. Formic acid was not
mutagenic in the Ames/Salmonella
assay.

B. Aggregate Exposure

The potential dietary exposure of the
general public to formic acid residues
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resulting from its use in bee hives for
the control of tracheal mites is not
expected to raise background levels
naturally found in honey and beeswax.
In general, other potential sources of
exposure to pesticide residues are those
found in drinking water and exposure
from residential uses of pesticides.
Since this use of formic acid is not
expected to result in environmental
residues of any kind, and since there are
no other registered pesticidal uses of
formic acid, either residential or
otherwise, exposure from these
additional sources is not expected. The
public is exposed to formic acid through
its use as a direct food additive and
because, as mentioned, it is a naturally
occurring substance in honey (and other
foods).

Because of the very low oral toxicity
of formic acid and because of the fact
that its presence in the diet is, for the
most part, as a naturally-occurring food
ingredient, EPA does not believe that
there is any reason to be concerned
about the potential for cumulative
effects of formic acid and other
substances that have a common
mechanism of toxicity.

C. Safety Determinations

1. U.S. population in general. Formic
acid occurs naturally in honey at
varying levels depending upon the
nectar source available to the bees. Data
from oral studies shows formic acid to
be of very low toxicity. The FDA allows
the use of formic acid as a synthetic
flavoring agent in foods, and has listed
ethyl formate as GRAS. This use of
formic acid is permitted only if the level
in food of the added formic acid is far
below the natural background levels of
formic acid in honey. Use of formic acid
against bee mites according to label
directions is not expected to raise
residues above background levels
naturally occurring in honey and
beeswax, or result in environmental
residues of any kind. In addition, there
currently exist no other registered
pesticidal uses of formic acid.

Because there are essentially no
residues resulting from the proposed
pesticidal use, EPA believes there are no
dietary risk concerns with such use.
Further, even taking into account
natural sources of formic acid in the diet
and formic acid’s use as a food additive,
EPA has concluded that aggregate
exposure to residues of formic acid in
food over a lifetime will not pose
appreciable risks to human health.
Thus, EPA finds that there is a
reasonable certainty that no harm will
result from aggregate exposure to formic
acid residues. Accordingly, EPA
determines that exempting formic acid

from the requirement for a tolerance is
safe. However, given the corrosive
nature of formic acid, as it is applied in
the beehive, potential acute effects
resulting from occupational exposure
are of concern to the Agency and will
be addressed by precautionary labeling
required for registration.

2. Infants and children. EPA has
determined that the toxicity and
exposure data are sufficiently complete
to adequately address the potential for
additional sensitivity of infants and
children to residues of formic acid. For
the reasons given above, EPA concludes
that there is a reasonable certainty that
no harm will result to infants and
children from aggregate exposure to
formic acid residues.

D. Other Considerations

The Agency proposes to establish
exemptions from the requirement of a
tolerance without any numerical
limitation; therefore, the Agency has
concluded that analytical methods are
not required for enforcement purposes
for formic acid.

E. Response to Comments

Four comments were received in
response to the notice of the petition.
Three of the commenters urged the
Agency to proceed with registration and
to grant the tolerance exemption for
formic acid. The emergency situation
which exists among apiarists nation-
wide due to the impacts of tracheal
mites on bee survival and honey
production was cited in support of the
registration and tolerance exemption. In
addition, it was noted that formic acid
is currently used in parts of Europe and
in Canada, and that tons of European
honey are imported into the United
States annually. Finally, it was noted
that formic acid is naturally occurring in
honey to a variable degree, depending
upon the source of the nectar. One
commenter expressed concern regarding
impacts of formic acid on bee egg
hatchability, larval survivability, and
bee behavior, noting a lack of studies
designed to assess these potential
impacts. Although these last comments
relate primarily to whether the pesticide
should be registered under FIFRA, EPA
will explain here its response. The
Agency is aware of formic acid use
experience in Canada, where
dehydrated eggs, dead young larvae, and
dead queens were observed, when 85
percent formic acid was applied, or
when application occurred at extremely
high temperatures. However, minimal
negative impact was noted when 65
percent formic acid was applied.
Proposed label statements warn of
potential queen rejection and a possible

slight increase in bee mortality if formic
acid is applied at temperatures above
90° F. Finally, section 6(a)(2) of FIFRA
requires the registrant to submit to the
Agency any factual information
regarding unreasonable adverse effects
on the environment that might be
caused by a registered pesticide.

F. Conclusion

Based on the information and data
considered, EPA proposes that the
exemptions from the requirement of a
tolerance be established as set forth
below.

I11. Public Comments

Under FFDCA, section 408(e)(2), EPA
must provide for a public comment
period before issuing a final tolerance or
tolerance exemption under 408(e)(1).
The public comment period is to be for
60 days unless the Administrator for
good cause finds that it is in the public
interest to reduce that comment period.
Based on several factors, EPA believes
there is good cause for reducing the
comment period on these exemptions.
First, notice was already provided, in
accordance with the FFDCA prior to its
recent amendment, for the exemption
for formic acid. The Agency believes
that the comments received in response
to that notice have been adequately
addressed. In addition, residues
resulting from this use of formic acid are
not expected to exceed background
levels naturally found in honey and
beeswax. Given the emergency situation
that currently exists among beekeepers
regarding bee mortality resulting from
tracheal mite infestations, the Agency is
allowing a 30-day instead of a 60-day
public comment period for these
proposed tolerance exemptions.

Interested persons are invited to
submit written comments on the
proposed regulation. Comments must
bear a notation indicating the docket
control number, [OPP-300451]. All
written comments filed in response to
this petition will be available in the
Public Response and Program Resources
Branch at the address given above from
8:30 a.m. to 4 p.m., Monday through
Friday, except legal holidays.

1V. Public Docket

A record has been established for this
rulemaking under docket control
number [OPP-300451] (including
comments and data submitted
electronically as described below). A
public version of this record, including
printed, paper versions of electronic
comments, which does not include any
information claimed as CBI, is available
for inspection from 8:30 a.m. to 4 p.m.,
Monday through Friday, excluding legal
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holidays. The public record is located in
Room 1132 of the Public Response and
Program Resources Branch, Field
Operations Division (7506C), Office of
Pesticide Programs, Environmental
Protection Agency, Crystal Mall #2,
1921 Jefferson Davis Highway,
Arlington, VA 22202.

Electronic comments can be sent
directly to EPA at:

opp-docket@epamail.epa.gov

Electronic comments must be
submitted as an ASCII file avoiding the
use of special characters and any form
of encryption.

The official record for this
rulemaking, as well as the public
version, as described above will be kept
in paper form. Accordingly, EPA will
transfer all comments received
electronically into printed, paper form
as they are received and will place the
paper copies in the official rulemaking
record which will also include all
comments submitted directly in writing.
The official rulemaking record is the
paper record maintained at the address
in “ADDRESSES” at the beginning of
this document.

V. Regulatory Assessment
Requirements

Under Executive Order 12866 (58 FR
51735, October 4, 1993), this action is
not a “significant regulatory action”
and, since this action does not impose
any information collection requirements
as defined by the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., it is not
subject to review by the Office of
Management and Budget. In addition,
this action does not impose any
enforceable duty or contain any
unfunded mandate as described in the
Unfunded Mandates Reform Act of 1995
(Pub. L. 104-4), or require prior
consultation with State officials as
specified by Executive Order 12875 (58
FR 58093, October 28, 1993), or special
considerations as required by Executive
Order 12898 (59 FR 7629, February 16,
1994).

Pursuant to the requirements of the
Regulatory Flexibility Act (Pub. L. 96—
354, 94 Stat. 1164, 5 U.S.C. 601-612),
the Administrator has determined that
regulations establishing new tolerances
or raising tolerance levels or
establishing exemptions from tolerance
requirements do not have a significant
economic impact on a substantial
number of small entities. A certification
statement explaining the factual basis
for this determination was published in
the Federal Register of May 4, 1981 (46
FR 24950).

Under 5 U.S.C. 801(a)(1)(A) of the
Administrative Procedure Act (APA) as
amended by the Small Business

Regulatory Enforcement Fairness Act of
1996 (Title Il of Pub. L. 104-121, 110
Stat. 847), EPA submitted a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives and the
Comptroller General of the General
Accounting Office prior to publication
in today’s Federal Register. This rule is
not a ‘““major rule’” as defined by 5
U.S.C. 804(2) of the APA as amended.

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: January 28, 1997.
Janet L. Anderson,

Director, Biopesticides and Pollution
Prevention Division, Office of Pesticide
Programs.

Therefore, it is proposed that 40 CFR
Chapter | be amended as follows:

PART 180— [AMENDED]

1. The authority citation for part 180
is revised to read as follows:

Authority: 21 U.S.C. 346a and 371.

2. By adding new §180.1178 to read
as follows:

§180.1178 Formic acid; exemption from
the requirement of a tolerance.

The biochemical pesticide formic acid
is exempted from the requirement of a
tolerance in or on honey and beeswax
when used to control tracheal mites in
bee colonies, and applied in accordance
with accepted apiarian practices.

[FR Doc. 97-2712 Filed 2—-4-97; 8:45 am]
BILLING CODE 6560-50-F

DEPARTMENT OF THE INTERIOR
Bureau of Land Management

43 CFR Parts 3500, 3510, 3520, 3530,
3540, 3550, 3560, and 3570

RIN 1004-AC49
[WO-130-1820-00 24 1A]

Leasing of Solid Minerals Other Than
Coal and QOil Shale

AGENCY: Bureau of Land Management,
Interior.

ACTION: Proposed regulations, re-
opening of comment period.

SUMMARY: On October 18, 1996, the
Bureau of Land Management (‘““BLM”)
published a document in the Federal
Register announcing a proposed rule to

reorganize the solid minerals
regulations in 43 CFR parts 3500, 3510,
3520, 3530, 3540, 3550, 3560, and 3570
(61 FR 54384). The purpose of the
proposed rule is to eliminate redundant
language, streamline the regulations,
and clarify the responsibilities of
interested parties. The 60-day comment
period for the proposed rule expired on
January 16, 1997. After receiving
requests for more time to comment,
BLM is re-opening the comment period
for 30 days.

DATES: Submit comments by March 7,
1997.

ADDRESSES: If you wish to comment,
you may:

(a) Hand-deliver comments to the
Bureau of Land Management,
Administrative Record, Room 401, 1620
L St., NW., Washington, DC.;

(b) Mail comments to the Bureau of
Land Management, Administrative
Record, Room 401LS, 1849 C Street,
NW., Washington, DC 20240; or

(c) Send comments through the
Internet to WOComment@wo.blm.gov.
Please include “attn: AC49”, and your
name and return address in your
Internet message. If you do not receive
a confirmation from the system that we
have received your Internet message,
please contact us directly at (202) 452—
5030.

You will be able to review comments
at BLM’s Regulatory Affairs Group
office, Room 401, 1620 L Street, N.W.,
Washington, D.C., during regular
business hours (7:45 a.m. to 4:15 p.m.)
Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Erica Petacchi, (202) 452-5084, or
Annetta Cheek, (202) 452-5099.

Dated: January 30, 1997.
Ted Hudson,
Acting Regulatory Affairs Group Manager.
[FR Doc. 97-2767 Filed 2—4— 97; 8:45 am]
BILLING CODE 4310-84-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 36, 51, 61 and 69

[CC Docket Nos. 96-45, 96-262, and 96—
98; DA 97-56]

Implementation of the
Telecommunications Act of 1996

AGENCY: Federal Communications
Commission.

ACTION: Request for comment on staff
analysis of economic cost proxy models.

SUMMARY: The Common Carrier Bureau
of the Federal Communications
Commission here seeks comment on
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issues raised by its January 9, 1997 Staff
Analysis of economic cost computer
models submitted in connection with
several pending proceedings
implementing the Telecommunications
Act of 1996.

DATES: Comments in response to the
Public Notice are due February 3, 1997,1
and replies are due February 14, 1997.
ADDRESSES: Commenters must file an
original and four copies of their
comments with the Office of the
Secretary, Federal Communications
Commission, Room 222, 1919 M Street,
N.W., Washington, D.C. 20554.

FOR FURTHER INFORMATION CONTACT:
David A. Konuch, 202-418-0199 or
Brad Wimmer, 202-418-1847.

SUPPLEMENTARY INFORMATION: Released:
January 9, 1997.

Commission Staff Releases Analysis of
Forward-Looking Economic Cost Proxy
Models

Comment Date: February 3, 1997.

Reply Comment Date: February 14,
1997

1. This past year, the Commission has
undertaken proceedings on universal
service, interstate access charge reform,
and local exchange competition to
overhaul our current regulations in light
of the Telecommunications Act of 1996.
In each proceeding the Commission has
examined the use of cost proxy models
as a regulatory tool to estimate forward-
looking economic costs of providing
telephone service. Today the
Commission Staff released a staff
analysis intended to stimulate
discussion of criteria for the evaluation,
and use, of forward-looking cost proxy
models in determining universal service
support payments, cost-based access
charges, and interconnection and
unbundled network element pricing.
The Common Carrier Bureau (“‘Bureau’)
here is seeking comment on the issues
raised in the paper. The record gathered
in response to this paper may at a future
date be associated with the official
record of certain pending rulemakings
to which it may be relevant and may be
used to support Commission
determinations in those rulemakings.
These rulemakings are Federal-State
Joint Board on Universal Service, CC
Docket No. 96-45, Access Charge
Reform, CC Docket No. 96-262, and
Implementation of the Local
Competition Provisions of the
Telecommunications Act of 1996, CC
Docket No. 96-98.

2. The staff’s analysis begins with a
methodological discussion of the

1Note: This document was received at the Office
of the Federal Register on January 28, 1997.

criteria for evaluating an economic cost
model. These criteria include: (1)
Adherence to a forward-looking costing
methodology; (2) the ability to measure
the cost of a narrowband network; (3)
consistency with independent cost
evidence; (4) potential for independent
evaluation of model algorithms and
input assumptions; and (5) flexibility to
vary user input choices. The Bureau
seeks comment on these design criteria,
and other issues, including whether a
proxy model should estimate the cost of
a network capable of delivering
broadband services as well as traditional
narrowband services. In commenting on
the above issues and any others that
commenters regard as useful in
evaluating the models, commenters
should identify the criteria they believe
are the most important and the basis for
their position. Further, commenters
should discuss whether and to what
extent the models in the record, or any
models submitted subsequently, satisfy
these criteria.

3. The paper also contains a detailed
analysis of the structure and input
requirements of existing proxy models.
With regard to model structure, the
paper examines various issues
including: (1) The use of existing local
exchange carrier wire centers; (2) the
geographic unit of analysis used by
model proponents in designing their
networks; (3) the specification of
demand for business and special access
lines; and (4) the specification of
network elements included in a model
and the services those elements are
capable of providing. The paper also
analyzes the engineering assumptions
made by existing models submitted in
one or more of the rulemakings listed
above in determining levels of forward-
looking investment, with particular
attention directed to feeder and
distribution routes, fill factors,
investment in structures, and switching
investment. Finally, the paper considers
those models’ treatment of capital
expenses, operating expenses, and joint
and common costs. Commenters should
use this analysis as a basis for their
comments on existing proxy models.
For instance, do the models include
loop plant investment sufficient to meet
demand? In addition, based on its
analysis thus far, the Commission staff
believes that varying any one of a
number of input factors of the models,
such as the cost of capital or the
depreciation rate, may greatly affect the
resulting prices or support payment
amounts. The Bureau seeks comment on
this view, and on which inputs are most
critical to the soundness of the prices
generated by the models. Should the

Commission take steps to set specific
inputs such as depreciation rates,
capital costs, treatment of taxes, joint
and common costs, and expenses, and,
if so, how?

4. The staff’s analysis attempts to
identify the modeling assumptions and
inputs that are most likely to have a
significant impact on estimated costs.
Where appropriate, commenters should
indicate whether they agree or disagree
with this analysis. In the case of model
input choices, commenters can, if
desired, recommend either specific
input values or specific methodologies
that could be used to select an
appropriate input. In some cases, the
staff analysis indicates areas in which
alternative modeling approaches would
be desirable, and commenters are asked
to describe in detail such alternatives
whenever possible. While commenters
are invited to address any aspect of
existing or future proxy models,
particular attention should be paid to
the following areas identified in the staff
analysis: (1) The appropriate choice of
fill factors and the treatment of structure
costs; (2) methodologies for determining
the appropriate forward-looking cost of
capital and rate of depreciation; (3)
alternative methodologies that models
could use to estimate forward-looking
operating expenses; and (4) sources of
independent evidence that could be
used to choose model inputs and verify
model outputs.

5. The staff’s analysis also considers
several questions about the potential
uses of models in pending proceedings
on universal service, access reform and
element pricing. For instance, could a
single model, or combination of models,
be used for multiple regulatory
objectives, i.e., in determining cost-
based access charges as part of a
prescriptive approach to access reform
and in setting both interconnection and
unbundled element prices and universal
service support levels? The Federal-
State Universal Service Joint Board has
already recommended that the models
before it undergo refinement before they
may be used to set universal service
support levels. Similarly, the staff’s
analysis suggests that each of the
models would need to be modified
before it alone could be used to set cost-
based access charges or to estimate
network facilities’ costs, and the Bureau
seeks comment on this view. As an
alternative to choosing a single model or
set of models, could a hybrid model be
developed that would employ the most
successful features and assumptions
contained in individual models? The
Bureau also seeks comment on the
different design assumptions that
commenters believe can or should be
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used in models used for different
purposes. For instance, commenters that
believe the modeling of the economic
cost of providing network facilities or
access costs can or should differ from
the modeling of the economic costs of
providing the services receiving
universal service support should
describe their reasons, including in part
the differences in network investments
required. Specifically, they should
identify any costs included in
unbundled elements that are directly
attributable to unsupported services.
More broadly, the Bureau seeks
comment on whether the various inputs
to the models, such as rate of return and
depreciation, can or should differ for
these different purposes.

6. The Bureau looks forward to
receiving comments and working with
all interested parties in developing
reasonable approaches to using
economic cost models as tools in
resolving the various critical
telecommunications policy issues
described above. The comments should
be filed on or before February 3, 1997,
with reply comments due February 14,
1997. Commenters must file an original
and four copies of their comments with
the Office of the Secretary, Federal
Communications Commission, Room
222, 1919 M Street, N.W., Washington,
D.C. 20554. Comments should reference
CPD Docket No. 97—2. Commenters
should send one copy of their comments
to the Commission’s copy contractor,
International Transcription Service,
Room 140, 2100 M Street, N.W.,
Washington, D.C. 20037. Comments will
be available for public inspection during
regular business hours in the FCC
Reference Center, Room 239, 1919 M
Street, N.W., Washington, D.C. 20554.

7. Parties are also asked to submit
comments on diskette. Such diskette
submissions would be in addition to
and not a substitute for the formal filing
requirements addressed above. Parties
submitting diskettes should submit
them to Wanda M. Harris, Competitive
Pricing Division, Common Carrier
Bureau, 1919 M Street, N.W., Room 518,
Washington, D.C. 20554. Such a
submission should be on a 3.5 inch
diskette in an IBM compatible format
using WordPerfect 5.1 for Windows
software in a “‘read only”” mode. The
diskette should be clearly labelled with
the party’s name, proceeding, and date
of submission. The diskette should be
accompanied by a cover letter.

List of Subjects

47 CFR Part 36

Communications common carriers,
Telephone, Uniform System of
Accounts.
47 CFR Part 51

Communications common carriers,
Telephone.
47 CFR Part 61

Communications common carriers,
Tariffs, Telephone.
47 CFR Part 69

Access charges, Communications
common carriers, Telephone.

Federal Communications Commission.

William F. Caton,

Acting Secretary.

[FR Doc. 97-2502 Filed 2-4-97; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 960805216-7013-04; I.D.
1217968B]

RIN 0648—-AH06

Fisheries of the Northeastern United
States; Regulatory Amendment to the
Fishery Management Plan for the
Summer Flounder, Scup, and Black
Sea Bass Fisheries

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS issues this proposed
rule and request for comments to
implement a regulatory amendment to
the Fishery Management Plan (FMP) for
the Summer Flounder, Scup, and Black
Sea Bass Fisheries. This proposed
regulatory amendment would revise the
allocation and management of the
commercial scup quota.

DATES: Public comments must be
received on or before March 7, 1997.
ADDRESSES: Comments on this proposed
rule should be sent to Dr. Andrew A.
Rosenberg, Regional Administrator,
National Marine Fisheries Service,
Northeast Regional Office, One

Blackburn Drive, Gloucester, MA 01930.

Mark the outside of the envelope,
“Comments on Scup Regulatory
Amendment.”

Comments regarding burden-hour
estimates for collection-of-information
requirements contained in this proposed
rule should be sent to the Regional
Administrator, Northeast Region,
NMFS, at the address above, and the
Office of Information and Regulatory
Affairs, Office of Management and
Budget (OMB), Washington, D.C. 20502
(Attention: NOAA Desk Officer).

Copies of the regulatory amendment
are available upon request from David
R. Keifer, Executive Director, Mid-
Atlantic Fishery Management Council,
Room 2115, Federal Building, 300 South
New Street, Dover, DE 19901.

FOR FURTHER INFORMATION CONTACT:
Regina L. Spallone, Fishery Policy
Analyst, 508-281-9221.

SUPPLEMENTARY INFORMATION:
Background

The Mid-Atlantic Fishery
Management Council (Council) and the
Atlantic States Marine Fisheries
Commission (Commission) adopted an
FMP for the Scup Fishery for NMFS
review in November 1995. To reduce
the number of separate regulations
issued by the Federal Government,
however, the proposed scup FMP was
incorporated into the Summer Flounder
FMP as Amendment 8 to that FMP.
Amendment 8 was approved by NMFS
on July 29, 1996 (61 FR 43420, August
23, 1996). The Commission then
adopted a plan with measures that are
identical to those in Amendment 8. The
Commission plan would confer to States
responsibility of managing their quota
for the scup industry in their state and
can implement and enforce landing
limits. In addition, quota monitoring
and closures upon quota attainment
would be state compliance measures
under the Commission plan, as stated in
the Atlantic Coastal Fisheries
Cooperative Management Act.

Due to the seriously overfished status
of the stock, the Council had requested,
and the Secretary of Commerce
(Secretary) implemented, emergency
regulations to enact a minimum mesh
requirement and minimum fish size for
the fishery. These measures were in
effect from March 22, 1996, until
regulations implementing Amendment 8
were published on September 23, 1996.

Amendment 8 established target
annual exploitation rates for rebuilding
the stock that are to be reached through
a total allowable catch (TAC) for the
scup fishery that includes both landings
and discards. The TAC is divided into
a commercial TAC and a recreational
TAC. Discard estimates are then
subtracted from each of those
allocations. The result is an annual
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commercial quota and recreational
harvest limit. The commercial quota for
the fishing year beginning on January 1,
1997, is allocated on a coastwide basis.
When the Council and the Commission
adopted Amendment 8 for submission,
they stated their intent to begin a
process to better define the system that
would be used to distribute the
commercial quota. However, to begin
the rebuilding of the resource, they
decided to submit Amendment 8 before
the coastwide quota system was refined
so that regulations could be
implemented as quickly as possible.

The current regulations allow the
commercial quota system to operate
without restrictions to control the rate of
harvest, e.g., trip limits or seasonal
allocations. Without specific
restrictions, it is possible that large,
offshore vessels fishing in the first
portion of the year will fill the annual
quota quickly, closing the fishery before
other participants have an opportunity
to fish on the stock. Therefore, the
Council and the Commission have
developed another system to allow for a
more equitable distribution of the quota
to the commercial sector.

The proposed measure would
implement a commercial quota system
in which the TAC would be allocated
into two winter periods: January—April
(45.11 percent) and November—
December (15.94 percent), and one
summer period: May—October (38.95
percent). The discard estimates for each
period would be subtracted from the
TAC for each period, to derive the
commercial quota for each period. The
two winter periods would each be
allocated to the coastal states from
Maine to North Carolina on a coastwide
basis, during which coastwide landing
limits would be in effect. During the
summer period, a state-by-state quota
system would be in effect, and the quota
would be managed in the same manner
as the state-by-state quota system
currently in effect in the commercial
summer flounder fishery.

Issues of Concern

Concerns have been raised to NMFS
about the lack of gear-specific discard
estimates that may result in inequitable
treatment between the inshore and
offshore fisheries. Some argue that
because the discard estimates are based
on offshore trawler discard data, and the
offshore trawler discard rates are greater
than the discard rates for the inshore
fishery, this would penalize the summer
inshore fishery. The summer inshore
fishery uses predominantly different
gear types than the offshore fishery. The
public is encouraged to submit
comments on this issue.

NMFS also is concerned that the
implication of de minimus status is not
defined in the amendment. It is not
possible to ascertain what de minimus
means to a state, versus a state that does
not share that distinction, with regard to
implementation of the regulations.
Therefore, NMFS invites comments on
that provision.

Proposed Measures

The regulatory amendment would
implement in 1997 a commercial quota
system in which the TAC would be
allocated into three periods: Winter |
(January—April), Summer (May—
October) and Winter Il (November—
December). The discard estimates for
each period would be subtracted from
the TAC for that period, to derive the
commercial quota for each period.
Based on historical data, the quota
would be allocated to each period as
follows: 45.11 percent to Winter I, 38.95
percent to Summer, and 15.94 percent
to Winter Il. During the two winter
periods, the commercial fishery would
operate under a coastwide quota with
landing limits. These landing limits
would be set annually by the
Monitoring Committee. In Winter I, the
coastwide landing limit may be
decreased when a specified percentage
of the quota is attained for that period.
Landing limits would be specified
annually through the process
established in the FMP and could not be
altered once adopted by NMFS. The
guota for the two winter periods would
be allocated to the coastal states from
Maine to North Carolina. Fishing for or
landing scup would be prohibited when
the quota is attained. NMFS will
implement the closures for federally
permitted vessels and dealers, and the
states would take complementary action
for their state-permitted vessels and
dealers. As stated above, quota
monitoring and closures upon quota
attainment by the states would be
compliance measures enforceable by the
states.

During the Summer period, a state-by-
state quota would be in effect. Based on
historical data, the quota for that period
would be allocated among the states
based on their percentage share of
commercial landings from May to
October for the years 1983 through
1992. Each state would be closed to the
landing of scup when its individual
allocation of quota is attained. Any
overages in the quota harvest that occurs
during each of the winter periods would
be deducted from that period’s
allocation the following year. Any
overages in the quota harvest that occurs
in a state during the Summer period
would be deducted from that state’s

Summer period allocation the following
year.

The regulatory amendment also
would confer de minimus status
annually upon any state in which
commercial scup landings during the
Summer period for the last preceding
calendar year for which data are
available were less than 0.1 percent of
the total Summer period’s quota. If
implemented, this action would make
the FMP, which is jointly administered
by both the Council and the
Commission, consistent with the
Commission plan, which allows for
such status for states. States that have
been conferred de minimus status
would be allowed to harvest up to 0.1
percent, even though they have
historically harvested less than 0.1
percent.

The coastwide quota for 1997
specified under Amendment 8 will be
implemented prior to issuance of the
regulations proposed in this regulatory
amendment. (The proposed
specifications for the 1997 scup fishery
were published at 61 FR 64854,
December 9, 1996.) This regulatory
amendment specifies that any quota
harvested during that time in excess of
the proposed 1997 Winter | allocation
would be deducted from the quota
allocation for the November—December
1997 (Winter II) period. Landings in
excess of both Winter 1997 periods
would be deducted from 1998 Winter
periods. This action would not affect the
summer allocation in either year.

Classification

This proposed rule has been
determined to be not significant for the
purposes of E.O. 12866.

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities as
follows:

The proposed rule would revise the
manner in which the commercial quota for
the scup fishery is allocated, but would not
alter the total quota. The impact of the
commercial quota on the commercial fishery
was completely described in the certification
that accompanied the proposed
specifications for the 1997 scup fishery, and
is not repeated here.

Currently, regulations specify that the scup
quota be allocated to the commercial fishery
on a coastwide basis. No restrictions exist to
control the rate of harvest (e.g., seasonal
closures or trip limits). Without restrictions,
it is possible that the quota would be
harvested early in the year by larger, offshore
vessels, resulting in market gluts, irregular
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supplies, and exvessel price fluctuations.
Additionally, the current system does not
recognize the seasonal nature of the scup
fishery (i.e., large vessels fishing offshore in
the winter, and small vessels fishing inshore
in the summer). According to the NMFS
weighout database (database), approximately
525 fishing vessels landed scup during 1995.
It is concluded that most of these were
fishing offshore. There is no estimate on the
number of vessels taking part in the inshore
fishery, as they could be, for the most part,
state licensed and may not be completely
represented in the database. The database is
used to estimate the numbers of participants
because prior to 1997, no permit requirement
existed for this fishery in the exclusive
economic zone. However, all of the known
participants would readily fall under the
definition of a small business, having annual
receipts of less than $2.0 million.

The proposed amendment endeavors to
mitigate the impacts of unrestricted harvest
and untimely closures by establishing a
commercial quota system in which the total
allowable catch (TAC) would be allocated
into three seasonal periods: Winter |
(January—April), Summer (May—October) and
Winter Il (November—December). The discard
estimates for each period would be
subtracted from the TAC for each period to
derive the commercial quota for each period.
During the two winter periods, the
commercial fishery would operate under a
coastwide quota with landing limits. During
the summer period, a state-by-state quota
would be in effect.

While the quota for 1997 is based on
reported historical landings, no quota was
ever implemented for this fishery prior to
1997. This new quota may result in the
closure of the fishery, which, if it occurs,
could impact those small entities. More
complete impacts may be compiled during
the comment period of the proposed rule,
which specifically requests comments on this
issue. The Mid-Atlantic Fishery Management
Council concluded that a substantial number
of these small entities (greater than 20
percent) operating in the commercial scup
fishery could be directly or indirectly
affected by the measures proposed in this
regulatory amendment. However, based on
available data, the economic impact of this
guota is not expected to be significant. When
compared to 1994 revenues, the quota in
1997 would decrease the total revenues $1.87
million. It is not expected that any entities
would be expected to cease operations
because of the 1997 quota and no change is
expected in compliance costs for these
entities.

Historical data indicate that a decrease in
landings generally leads to an increase in the
exvessel price for scup. The RIR analysis for
this regulatory amendment included
examination of the proposal to address the
seasonal nature of the scup fishery and allow
for a more equitable distribution of
commercial quota over the year, versus the
coastwide quota. The intent of this regulatory
amendment is to preserve the historical
pattern of commercial harvest of scup by
seasons to reduce the impact on small
entities. The analysis found that the
proposed amendment resulted in a more

consistent supply, and more stable prices for
the commercial sector. Based on unpublished
NMFS weighout data (Maine through
Virginia) in 1994, total commercial landings
for scup were estimated at 8,840,900 Ib. The
1997 quota would reduce commercial scup
landings by 2,840,900 Ib when compared to
the 1994 commercial landings. The effect on
the overall scup exvessel price, given the
potential reduction in landings from the
implementation of the quota proposed in this
amendment, would depend on the elasticity
of demand for scup. Since no study has
estimated the exvessel demand function for
scup, revenue changes from the
implementation of the new quota were
calculated by taking the exvessel price for
scup (value divided by pounds) for 1994, and
multiplying this value by the potential
change in landings. Assuming the 1994
exvessel price of $0.66 per pound, the 1997
quota would yield a decrease in revenues of
$1,874,994 from the 1994 period. However,
based on preliminary unpublished NMFS
weighout data (Maine through Virginia), scup
commercial landings were estimated at
5,947,253 Ib and valued at $5,096,863 ($0.85
per pound) in 1995. It appears that the
decrease in landings from 1994 to 1995 has
increased exvessel price for scup during this
period. Given preliminary scup landings for
1995, the 1997 quota would be expected to
slightly increase exvessel revenue relative to
1994 landings.

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act (PRA). The
management measure that provides for
a state request for a quota transfer has
been approved by OMB under control
number 0648-0202, and is estimated to
take 1 hour per response.

The response estimate shown
includes the time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments to NMFS and OMB (see
ADDRESSES) regarding this burden
estimate, including its accuracy,
whether the collection of information is
necessary for the proper performance of
NMFS’ functions, suggestions on how to
enhance the quality, utility, and clarity
of the information to be collected, and
how to reduce or minimize the burden
of the collection of information on those
who must respond.

Notwithstanding any other provisions
of the law, no person is required to
respond to, nor shall any person be
subject to a penalty for failure to comply
with a collection of information subject
to the requirements of the PRA unless
that collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: January 30, 1997.
Rolland A. Schmitten,

Assistant Administrator for Fisheries,
National Marine Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

2. In §648.4, paragraph (b) is revised
to read as follows:

§648.4 Vessel permits.

* * * * *

(b) Permit conditions. Vessel owners
who apply for a fishing vessel permit
under this section must agree as a
condition of the permit that the vessel
and the vessel’s fishing activity, catch,
and pertinent gear (without regard to
whether such fishing occurs in the EEZ
or landward of the EEZ, and without
regard to where such fish or gear are
possessed, taken or landed), are subject
to all requirements of this part, unless
exempted from such requirements
under this part. All such fishing
activities, catch, and gear will remain
subject to all applicable state
requirements. Except as otherwise
provided in this part, if a requirement
of this part and a management measure
required by a state or local law differ,
any vessel owner permitted to fish in
the EEZ for any species managed under
this part must comply with the more
restrictive requirement. Owners and
operators of vessels fishing under the
terms of a summer flounder
moratorium, scup moratorium, or black
sea bass moratorium permit must also
agree not to land summer flounder,
scup, or black sea bass, respectively, in
any state after NMFS has published a
notification in the Federal Register
stating that the commercial quota for
that state or period has been harvested
and that no commercial quota is
available for the respective species. A
state not receiving an allocation of
summer flounder, scup or black sea
bass, either directly or through a
coastwide allocation, is deemed to have
no commercial quota available. Owners
or operators fishing for surf clams and
ocean quahogs within waters under the
jurisdiction of any state that requires
cage tags are not subject to any
conflicting Federal minimum size or
tagging requirements. If a surf clam and
ocean quahog requirement of this part
differs from a surf clam and ocean
guahog management measure required
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by a state that does not require cage
tagging, any vessel owners or operators
permitted to fish in the EEZ for surf
clams and ocean quahogs must comply
with the more restrictive requirement
while fishing in state waters. However,
surrender of a surf clam and ocean
quahog vessel permit by the owner by
certified mail addressed to the Regional
Director allows an individual to comply
with the less restrictive state minimum
size requirement, as long as fishing is
conducted exclusively within state
waters. If the commercial black sea bass
quota for a period is harvested and the
coast is closed to the possession of black
sea bass north of 35°15.3' N. latitude,
any vessel owners that hold valid
commercial permits for both the black
sea bass and the NMFS, Southeast
Region Snapper-Grouper fisheries, may
surrender their moratorium black sea
bass permit by certified mail addressed
to the Regional Director and fish
pursuant to their Snapper-Grouper
permit, as long as fishing is conducted
exclusively in waters, and landings are
made, south of 35°15.3' N. latitude. A
moratorium permit for the black sea
bass fishery that is voluntarily
relinquished or surrendered will be
reissued upon the receipt of the vessel
owner’s written request after a
minimum period of 6 months from the
date of cancellation.

* * * * *

3. In §648.14, paragraphs (a)(89)
through (a)(96) are redesignated as
paragraphs (a)(90) through (a)(97),
respectively, and a new paragraph
(2)(89) is added to read as follows:

§648.14 Prohibitions.
a * * *

(89) Fish for, catch or retain scup in
or from the EEZ north of 35°15.3' N. lat.
in excess of the landing limit
established pursuant to §8648.120 (b)(2)
and (b)(3).

4. In §648.120, paragraph (b)(1) is
revised, paragraphs (b)(2) through (b)(8)
are redesignated as paragraphs (b)(5)
through (b)(11), respectively, new
paragraphs (b)(2) through (b)(4) are
added, paragraphs (c) and (d) are
revised, and paragraphs (e) and (f) are
added to read as follows:

§648.120 Catch quotas and other
restrictions.
* * * * *

(b) * * *

(1) The commercial quota for each of
the three periods specified in paragraph
(d)(1) of this section, to be set from a
range of 0 to the maximum allowed to
achieve the specified exploitation rate.
The commercial quota will be

established by estimating the annual
Total Allowable Catch (TAC), allocating
it into the three periods, and deducting
the discard estimates for each period.

(2) Landing limits for the Winter | and
Winter Il periods.

(3) Percent of landings attained at
which the landing limit for the Winter
I period will be reduced.

(4) Those states eligible for de
minimus status, based upon commercial
scup landings for the last preceding
calendar year for which data are
available.

* * * * *

(c) Annual fishing measures. The
Demersal Species Committee shall
review the recommendations of the
Scup Monitoring Committee. Based on
these recommendations and any public
comment, the Demersal Species
Committee shall recommend to the
MAFMC measures necessary to assure
that the specified exploitation rate will
not be exceeded. The MAFMC shall
review these recommendations and,
based on these recommendations and
any public comment, recommend to the
Regional Director measures necessary to
assure that the specified exploitation
rate will not be exceeded. The
MAFMC’s recommendation must
include supporting documentation, as
appropriate, concerning the
environmental and economic impacts of
the recommendations. The Regional
Director shall review these
recommendations and any
recommendations of the Commission.
After such review, NMFS will publish a
proposed rule in the Federal Register by
October 15 to implement a commercial
quota, specifying the amount of quota
allocated to each of the three periods,
landing limits for the Winter | and
Winter Il periods, the percentage of
landings attained during the Winter |
fishery at which the landing limits will
be reduced, a recreational harvest limit
and additional management measures
for the commercial fishery. NMFS will
publish a proposed rule in the Federal
Register by February 15 to implement
additional management measures for the
recreational fishery, if the Regional
Director determines that such measures
are necessary to assure that the specified
exploitation rate will not be exceeded.
After considering public comment,
NMFS will publish a final rule in the
Federal Register to implement the
annual measures.

(d) Distribution of Commercial Quota.
(1) The annual commercial quota will be
allocated into three periods, based on
the following percentages:

Period Percent
Winter I—January—April 45.11
Summer—May-October 38.95
Winter Il—November—December .. 15.94

(2) The Winter | and Winter Il
commercial quotas will each be
distributed to the coastal states from
Maine through North Carolina on a
coastwide basis.

(3) The Summer commercial quota
will be allocated to the coastal states
from Maine through North Carolina,
based upon the following percentages:

SUMMER PERIOD (MAY—OCTOBER)
COMMERCIAL QUOTA SHARES

Share (per-
State ceng)

Maine .....ccooeeeeeeiiee e, 0.13042
New Hampshire ........ccccccceeennes 0.00004
Massachusetts ..........cccevvveeennns 15.49117
Rhode Island ..........ccccceeiiieennes 60.56588
ConNectiCut .......ceeevevivivieeeeennnns 3.39884
New YOrk ....cccceevveveniiineniieeenns 17.05295
New Jersey .......ccccecveviiiiinenns 3.14307
Delaware ........ccccoeevveeeeeeiiiinns 0.00000
Maryland ........cccocceveeviieiiiieens 0.01288
Virginia ....ccoocveecieniciiiciccee 0.17787
North Carolina .........ccccceeeevinnnns 0.02688
Total veeeeieieciieeeeeeee, 100.00000

(4) All scup landed for sale in any
state during either Winter | or Winter Il
shall be applied against the coastwide
commercial quota for that period,
regardless of where the scup were
harvested. All scup landed for sale in a
state during the Summer period shall be
applied against that state’s summer
commercial quota, regardless of where
the scup were harvested.

(5) All scup landed for sale in any
state during the period January 1, 1997,
through [effective date of the final
regulations], shall be applied against the
coastwide commercial quota for the
1997 Winter | period, regardless of
where the scup were harvested. Any
landings during that time in excess of
the 1997 Winter | commercial quota will
be subtracted from the 1997 Winter Il
period’s allocation. Any overage beyond
the 1997 Winter Il allocation will be
deducted from subsequent winter
periods.

(6) Beginning in 1997, any overages of
the commercial quota landed in any
state, including those granted de
minimus status, during the Summer
period will be deducted from that state’s
Summer period quota for the following
year. Beginning in 1998, any overages of
the commercial quota landed in any
Winter period will be subtracted from
the period’s allocation for the following
year.
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(7) Based upon any changes in the
landings data available from the states
for the base years 1983-92, the
Commission and the Council may
recommend to the Regional Director that
the states’ shares specified in paragraph
(d)(1) of this section be revised. The
Council’s and the Commission’s
recommendation must include
supporting documentation, as
appropriate, concerning the
environmental and economic impacts of
the recommendation. The Regional
Director shall review the
recommendation of the Commission and
the Council. After such review, NMFS
will publish a proposed rule in the
Federal Register to implement a
revision in the state shares. After
considering public comment, NMFS
will publish a final rule in the Federal
Register to implement the changes in
allocation.

(e) De minimus status. Any state in
which commercial scup landings during
the Summer period for the last
preceding calendar year for which data
are available were less than 0.1 percent
of the total Summer period’s quota
could be granted de minimus status by
the NMFS upon the recommendation of
the Council by way of a
recommendation from the Monitoring
Committee.

(1) The de minimus status will be
valid only for that Summer period for
which the specifications are in effect
and will be effective upon filing by
NMFS of the final specifications for the
commercial scup fishery with the Office
of the Federal Register.

(2) The total quota allocated to each
de minimus state will be set equal to 0.1
percent of the total Summer period
allocation and will be subtracted from
the summer quota before the remainder
is allocated to the other states.

(f) Quota transfers and combinations.
Any state implementing a state
commercial quota for scup may request
approval from the Regional Director to
transfer part or all of its Summer period
quota to one or more states. Two or
more states implementing a state
commercial quota for scup may request

approval from the Regional Director to
combine their quotas, or part of their
quotas, into an overall regional quota.
Requests for transfer or combination of
commercial quotas for scup must be
made by individual or joint letter(s)
signed by the principal state official
with marine fishery management
responsibility and expertise, or his/her
previously named designee, for each
state involved. The letter(s) must certify
that all pertinent state requirements
have been met and identify the states
involved and the amount of quota to be
transferred or combined.

(1) Within 10 working days following
the receipt of the letter(s) from the states
involved, the Regional Director shall
notify the appropriate state officials of
the disposition of the request. In
evaluating requests to transfer a quota or
combine quotas, the Regional Director
shall consider whether:

(i) The transfer or combination would
preclude the overall Summer period
quota from being fully harvested.

(ii) The transfer addresses an
unforeseen variation or contingency in
the fishery.

(iii) The transfer is consistent with the
objectives of the Summer Flounder,
Scup, and Black Sea Bass FMP and the
Magnuson-Stevens Act.

(2) The transfer of quota or the
combination of quotas will be valid only
for the Summer period for which the
request was made and will be effective
upon the filing by NMFS of a
notification of approval of the quota
transfer or combination with the Office
of the Federal Register.

(3) A state may not submit a request
to transfer quota or combine quotas if a
request to which it is party is pending
before the Regional Director. A state
may submit a new request when it
receives notice that the Regional
Director has disapproved the previous
request or when notification of approval
of the quota transfer or combination has
been filed at the Office of the Federal
Register.

(4) If there is a quota overage among
states involved in the combination of
quotas at the end of the Summer period,

the overage will be deducted from the
following Summer period’s quota for
each of the states involved in the
combined quota. The deduction will be
proportional, based on each state’s
relative share of the combined quota for
the previous Summer period. A transfer
of quota or combination of quotas does
not alter any state’s percentage share of
the overall Summer period quota
specified in paragraph (d) of this
section.

5. Section 648.121 is revised to read
as follows:

§648.121 Closures.

(a) Winter closures. The Regional
Director will monitor the harvest of
commercial quota for each Winter
period based on dealer reports, state
data, and other available information,
and shall determine the date when the
commercial quota for a Winter period
will be harvested. NMFS shall close the
EEZ to fishing for scup by commercial
vessels for the remainder of the
indicated period by publishing
notification in the Federal Register
advising that, effective upon a specific
date, the commercial quota for that
period has been harvested, and
notifying vessel and dealer permit
holders that no commercial quota is
available for landing scup for the
remainder of the period.

(b) Summer closure. The Regional
Director will monitor the Summer
period state commercial quota based on
dealer reports, state data, and other
available information, and shall
determine the date when a state
commercial quota will be harvested.
NMFS shall publish notification in the
Federal Register advising a state that,
effective upon a specific date, its
Summer period commercial quota has
been harvested and notifying vessel and
dealer permit holders that no Summer
period commercial quota is available for
landing scup in that state for the
remainder of the period.

[FR Doc. 97-2795 Filed 2—-4-97; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Food and Consumer Service

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Model Food Stamp
Forms, Periodic Reporting, Notice of
Late/Incomplete Report, etc.

AGENCY: Food and Consumer Service,
USDA.

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
proposed information collections. The
information collection requirements
described below are limited to that
which is necessary to comply with
Sections 3, 5, 6, 11 and 13 of the Food
Stamp Act of 1977, governing the
application, certification, and ongoing
eligibility of food stamp households.
DATES: Written comments must be
submitted on or before April 7, 1997.
ADDRESSES: Comments may be sent to
Judith M. Seymour, Chief, Certification
Policy Branch, Program Development
Division, Food and Consumer Service,
U.S. Department of Agriculture, 3101
Park Center Drive, Alexandria, VA
22302. Comments are invited on: (a)
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information has practical utility; (b) the
accuracy of the agency’s estimate of the
burden of the proposed collection of
information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility,
and clarity of the information to be
collected; and, (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection

techniques or other forms of information
technology.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the pertinent forms should be
directed to Judith M. Seymour (703)
305—-2494.

SUPPLEMENTARY INFORMATION:

Title: Model Food Stamp Forms,
Periodic Reporting, Notice of Late
Incomplete Reports, etc.

OMB Number: 0584-0064.

Form Numbers: FCS-385, 386, 387,
394, 396, 437, 439, 441, 442,

Expiration Date: 04/30/97.

Type of Request: Extension of a
currently approved information
collection.

Abstract: Title 7 CFR Part 273 of the
Food Stamp Program (Program)
regulations sets forth the requirements
for food stamp household application,
certification, and continued eligibility
for food stamp benefits.

Ending use of FCS-designed
certification related forms. Section 835
of Pub. L. 104-193, the Personal
Responsibility and Work Opportunity
Reconciliation Act of 1996, amended
section 11(e)(2) of the Food Stamp Act
of 1977 (the Act), 7 U.S.C. 2020(e)(2), to
revoke the mandate that the Food and
Consumer Service (FCS) develop a
model application form which States are
required to use. Prior to this
amendment, FCS approval was required
for use of a State-designed deviation
from the model application form.
Section 11(e)(2)(B)(ii) of the Act now
makes State agencies responsible for
developing an application for
participation requiring information
necessary to comply with the
certification provisions of the Act. In the
past, FCS undertook the task of
developing and updating several forms
relating to certification of Program
applications and distributed them to
State agencies. States had the option of
using these forms or developing their
own as long as they met the
requirements described in the Program
regulations. Because FCS is no longer
responsible for designing uniform
certification forms, include a model
application form, FCS is proposing to
discontinue all the FCS model

certification forms. State agencies are
expected to design their own forms to
document the certification activities
described in the regulations. The
information collection, reporting, or
recordkeeping burden associated with
each application/certification action
remains in effect and will continue to be
reported to OMB.

In addition, while this notice
addresses the proposed burden
associated with extending OMB
approval of all line items currently
covered under OMB No. 0584-0064, we
intend to separate the burden described
and submit two separate information
collection packages to OMB for
approval. One package will include only
application and certification related
burden as described in items 1 through
11 below and will be entitled
“Application and Certification of Food
Stamp Program Households.” The
remaining burden (items 12 through 14)
will be submitted to OMB for approval
separately in order to capture burden
associated with all fraud related
activities under one separate and
distinct OMB approval number. The
FCS model notices associated with these
fraud activities will also be
discontinued. State agencies will design
their own notices.

The estimated burden hours
associated with Program applications is
derived from using a base figure of
18,300,000 which is the average number
of applications received each year based
on data obtained from the FCS—-366B
report submitted by State agencies to
FCS. The 18,300,000 estimated figure
includes both those applications which
are approved for participation and those
that are rejected. Thus, the actual
number of application forms filed will
always exceed the number of
households actually participating in the
program.

The actual number of households
currently receiving food stamps is
approximately 10,900,000 (hereafter
referred to as the caseload) as reported
by the FCS—388 report. This figure is
used in computing burden associated
with participating households. This
figure is also the basis for determining
burden imposed on local agency staff
who deal with households on a daily
basis. Due to a lack of data on the
number of local staff and/or the number
of food stamp cases each staff person
handles in a given year. FCS assumes
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there is one local agency worker per
applicant/participating household.
Proposed estimated information
collection and recordkeeping burden
hours associated with burden approved
under OMB No. 0584-0064 are outlined
below and adjusted to reflect recent
data:

(1) Application burden. State agencies
must design an application which
contains the information necessary to
comply with the eligibility requirements
of the Act. Households must complete
an application in order to obtain
benefits. The number of burden hours
assumes that all applicants will
complete the entire application because
no data is available on the number of
households that complete only part of
the application. Number of respondents
is equal to the number of initial and
recertification applications received
annually as reported by State agencies
on form FNS-366B, Program Activity
Statement. The data assumes, on
average, that each applicant will file
either one initial or one recertification
application yearly. Household burden to
complete an application is estimated to
be 13.274 minutes (or .2290 hours).

(2) Calculating food stamp eligibility
through use of a worksheet. An
application worksheet is used by
eligibility workers to make income and
resource eligibility determinations and
calculate benefit levels for households.
A worksheet will be used with 80%
(14,640,000) of all applications received;
25% (2,289,000) of all change in
circumstances report forms received (as
discussed below); and 16% (3,348,480)
of all monthly report forms received (as
discussed below). Based on these
estimates, the total average number of
worksheets processed annually is
estimated to be 20,277,480. Average
time to complete a worksheet is
estimated at 27.837 minutes (or .4640
hours).

(3) Monthly reporting burden. State
agencies have the option to require
certain households to report information
on a monthly basis. These households
must complete a monthly report form,
designed by the State agency, in order
to meet the monthly reporting
requirements. The estimated number of
households who submit monthly reports
is 16% of the total number of
households participating in the Program
(1,744,000). This amount is multiplied
by 12 months to determine the total
number of monthly reports. Burden to
complete this form is estimated to be
9.702 minutes (or .1617 hours) per form.

(4) Explaining monthly reporting to
households. Where State agencies have
opted for monthly reporting, the process
must be explained to affected

households. Eligibility workers will
explain the monthly reporting process at
least once to 16% of the total number

of households participating in the
Program (1,744,000). Explaining
monthly reporting is estimated to be a
burden of 4.998 minutes (or .0833
hours) per household.

(5) Households reporting changes in
circumstances. Households not required
to monthly report, including those
subject to less frequent periodic
reporting, must report certain changes
in household circumstances as they
occur anything during the certification
period. It is estimated that one change
report form will be submitted annually
by non-monthly reporting households
which represents about 849% of the total
caseload (9,156,000). Estimated time to
complete this form is 9.703 minutes (or
.1617 hours).

(6) Notice to monthly reporting
households of late/incomplete monthly
reports. Monthly households must be
given additional time to file a late report
or to provide missing information or
verification. It is estimated that 5%
(1,046,400) of the monthly reports
expected to be received (10,928,000)
will be late or incomplete resulting in
the use of such a notice. Reporting
burden is estimated to be 6.69 minutes
(or .1115 hours) per notice.

(7) Informing households about action
taken on their food stamp case. Each
household that submits an initial
application or a re-application must
receive notification of the action taken
by the State agency. The notice contains
one of three actions: notice of eligibility,
denial notice, or notice of pending
status. Estimates are based on the need
to provide this notice to 18,300,000
households annually. It is estimated that
it takes a caseworker 6.69 minutes (or
.1115 hours) to prepare this form.

(8) Notifying households of the
expiration of their certification periods.
Households must be provided with a
notice of expiration regarding the
certification process and the need to
reapply for benefits. It is estimated that
10% of the caseload (those certified for
less than 6 months) will submit two re-
applications a year; 24% of the caseload
(those certified for six months) will
submit one re-application; and 66% of
the caseload (those certified for more
than six months) will submit either an
application for recertification or an
initial application. Only half (3,598,500)
of the households certified for more
than six months will be applying for
recertification. Eligibility workers will
generate notices of expiration an average
of .745 times per household, for a total
of 8,120,500 (10,900,000%.745). The
estimated preparation time for this form

is 4.998 minutes (or .0833 hours) per
form.

(9) Informing households about a
reduction in their food stamps. Non-
monthly reporting households which
submit a change in circumstances report
form must receive a written notice of
any action to reduce or terminate
benefits in advance of the date the
action will become effective. It is
estimated that 50% of change reports
received will result in reduction or
termination of benefits which require
eligibility workers to provide this
notice. On average, caseworkers will
generate 4,578,000 of these notices
annually with a preparation time of 9.96
minutes (or .1666 hours) for each notice.

(10) Adequate notice to monthly
reporting households. Monthly
reporting households must receive
written notice that their benefits will be
or have been increased, reduced or
terminated. It is estimated that 30% of
the monthly reports (6,083,244) received
by caseworkers will result in an
increase, a reduction or a termination of
benefits. The remaining 70% of monthly
reports have no change in benefits, so
no notice is necessary. It is estimated
that it takes caseworkers 6.69 minutes
(or .1115 hours) to prepare this notice.

(11) Sponsored aliens. Recently
enacted legislation has affected the food
stamp eligibility of “sponsored aliens,”
that is, aliens lawfully admitted for
permanent residence in the United
States. Section 421 of Pub. L. 104-193
requires that all of an alien sponsor’s
income and resources and all the
sponsor’s spouse’s income and
resources be attributed to the alien until
he becomes a U.S. citizen or has worked
40 qualifying quarters for any period
beginning after December 31, 1996. In
addition, Section 421 requires that the
alien not have received any Federal
means-tested public benefit during this
period in order to be eligible to begin
receiving a Federal means-tested public
benefit such as food stamps. At the same
time, various other sections of P.L. 104—
193 establish new participation
requirements for aliens in general and
more restrictive conditions for alien
immigrants in particular. For Food
Stamp Program purposes, during the
period that P.L. 104-193 requires the
attribution of the sponsor’s income, any
sponsored alien without 40 qualifying
quarters would already be ineligible for
food stamps pursuant to Section 6(f) of
the Act, 7 U.S.C. § 2015(F). However,
Section 510 of Pub. L. 104-208 requires
State agencies to recertify currently
participating alien households during
the period April 1, 1997 to August 22,
1997. Information obtained from the
Immigration and Naturalization Service
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by FCS showed that approximately
100,000 aliens were approved each year
as lawful permanent residents. Of the
100,000 aliens approved for lawful
permanent residence each year, it is
assumed that 5% will actually apply for
food stamps at least once during any
given year. The potential number of
annual responses is estimated to be
5,000. Burden is estimated to be 30
minutes (or .5000 hours) per response.

(12) Demand Letter for Overissuance.
State agencies are required to establish
a claim and send a demand letter for
repayment when food stamp benefits are
overissued either as a result of a
household error, State agency error, or
an intentional Program violation. A
demand letter is used for this purpose.
Based on data reporting the number of
new claims established for FY 1995
(form FCS-209), State agencies
generated demand letters for about .07
percent of the caseload. On average,
7.698 minutes (or .1283 hrs.) is required
to compose a demand letter.

(130 Advance Notice of
Administrative Disqualification
Hearing. Household members suspected
of committing an intentional Program
violation must be provided with
advance notice of a State agency’s intent
to disqualify them from participation in
the Program which, among other things,
announces the date of disqualification

hearing, the charge against the
household, summarizes the evidence,
and explains the consequences of a
guilty finding by the hearing officials.
Based on reports of the number of
disqualification hearings held in FY
1995 (form FCS-336B), State agencies
generate this notice for about .004
percent of the caseload at a rate of 15
minutes (or .2500 hrs.) per notice.
(14) Action Taken on Administrative
Disqualification Hearing. Household
members subject to an administrative
disqualification hearing must receive
written notice of a guilty or not guilty
finding by the hearing official. The
notice also explains, among other
things, the reason for the decision and
the date program disqualification, if
appropriate, will take effect. Data
contained in the FCS—366B report
indicates that, State agencies generate
this notice for .002 percent of the
caseload annually at a rate of 9.996
minutes (or .1666 hrs.) per notice.

Recordkeeping Burden

Case records: Local agencies are
required to maintain client case records
for three years and to perform duplicate
participation checks on individual
household members to reduce the
possibility of duplicate participation.
The burden estimates for casefile
maintenance are based on an estimated
number of casefiles, the number of

records in the casefiles and assumes one
recordkeeper per State (53 State welfare
agencies). Using this methodology,
average burden per recordkeeper is
estimated to be 685,466.038 hours
(36,329,700 hours/53 recordkeepers).

Monitoring Duplicate Participation:
The estimated annual recordkeeping
burden to perform duplicate
participation checks is based on the
average number of persons (2.442) in
each food stamp household. The
estimated number of applications is
18,300,000. The estimated average
number of persons who must be
checked is 44,688,600
(18,300,000x%2.442). Burden is estimated
to be 15 seconds or (or.0042 hours) per
eligibility worker, which results in an
estimated annual recordkeeping burden
of hours of 187,692.120
(44,688,600%.0042). The average burden
hours per recordkeeper is estimated to
be 9,947,682.360 (187,692.120 hoursx53
recordkeepers).

Affected Public: State and local
governments; potential program
applicants and currently participa