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Now Available Online

Code of Federal Regulations

via

GPO Access

(Selected Volumes)

Free, easy, online access to selected Code of Federal
Regulations (CFR) volumes is now available via GPO
Access, a service of the United States Government

Printing Office (GPO). CFR titles will be added to GPO
Access incrementally throughout calendar years 1996 and
1997 until a complete set is available. GPO is taking steps
so that the online and printed versions of the CFR will be
released concurrently.

The CFR and Federal Register on GPO Access, are the
official online editions authorized by the Administrative
Committee of the Federal Register.

New titles and/or volumes will be added to this online
service as they become available.

http://www.access.gpo.gov/nara/cfr

For additional information on GPO Access products,
services and access methods, see page |l or contact the
GPO Access User Support Team via

O Phone: toll-free: 1-888-293-6498
O Email: gpoaccess@gpo.gov
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FEDERAL REGISTER WORKSHOP

THE FEDERAL REGISTER: WHAT IT IS AND
HOW TO USE IT

Any person who uses the Federal Register and Code of Federal

Regulations.

Sponsored by the Office of the Federal Register.

Free public briefings (approximately 3 hours) to present:

1. The regulatory process, with a focus on the Federal Register
system and the public’s role in the development of
regulations.

2. The relationship between the Federal Register and Code of
Federal Regulations.

3. The important elements of typical Federal Register
documents.

4. An introduction to the finding aids of the FR/CFR system.

FOR:
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WHAT:

WHY: To provide the public with access to information necessary to
research Federal agency regulations which directly affect them.

There will be no discussion of specific agency regulations.

WASHINGTON, DC

January 28, 1997 at 9:00 am

Office of the Federal Register
Conference Room

800 North Capitol Street, NW
Washington, DC
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Presidential Documents

Title 3—

The President

[FR Doc. 96-32128
Filed 12-16-96; 8:45 am]
Billing code 3195-01-P

Executive Order 13030 of December 12, 1996

Administration of Foreign Assistance and Related Functions
and Arms Export Controls

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3,
United States Code, and in order to delegate certain authority to the Secretary
of State, it is hereby ordered as follows:

Section 1. Section 1-201(a)(13) of Executive Order 12163, as amended, is
further amended by

(@) inserting “, and sections 620G(b) and 620H(b) as added by the
Antiterrorism and Effective Death Penalty Act of 1996, (Public Law 104-
132)” before “*of”’; and

(b) inserting ““, as well as section 573 of the Foreign Operations, Export
Financing, and Related Programs Appropriations Act, 1994 (Public Law 103—
87), section 563 of the Foreign Operations, Export Financing, and Related
Programs Appropriations Act, 1995 (Public Law 103-306), section 552 of
the Foreign Operations, Export Financing, and Related Programs Appropria-
tions Act, 1996 (Public Law 104-107), and similar provisions of law’ after
“Act”.

Sec. 2. Section 1 of Executive Order 11958, as amended, is further amended
by

(a) redesignating subsections (n) through (r) as subsections (o) through
(s), respectively; and

(b) inserting the following after subsection (m): “(n) Those under Section
40A of the Act, as added by the Antiterrorism and Effective Death Penalty
Act of 1996 (Public Law 104-132), to the Secretary of State.”.

Sec. 3. Section 1(a)(2) of Executive Order 12884 is amended by
(a) deleting ““and’” before *“(3)"’; and

(b) inserting *, and (5)” after ““(3)"".
[ - \
MMMM

THE WHITE HOUSE,
December 12, 1996.
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Title 3—

The President

Executive Order 13031 of December 13, 1996

Federal Alternative Fueled Vehicle Leadership

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including the Energy Policy and
Conservation Act, as amended (42 U.S.C. 6201 et seq.), the Energy Policy
Act of 1992 (Public Law 102-486) (‘“‘the Act”), and section 301 of title
3, United States Code, and with the knowledge that the use of alternative
fueled motor vehicles will, in many applications, reduce the Nation’s depend-
ence on oil, and may create jobs by providing an economic stimulus for
domestic industry, and may improve the Nation’s air quality by reducing
pollutants in the atmosphere, it is hereby ordered as follows:

Section 1. Federal Leadership and Goals. (a) The purpose of this order
is to ensure that the Federal Government exercise leadership in the use
of alternative fueled vehicles (AFVs). To that end, each Federal agency
shall develop and implement aggressive plans to fulfill the alternative fueled
vehicle acquisition requirements established by the Act. The Act generally
requires that, of the vehicles acquired by each agency for its fleets, subject
to certain conditions specified in section 303(b)(1) of the Act, 25 percent
should be AFVs in fiscal year (FY) 1996, 33 percent in FY 1997, 50 percent
in FY 1998, and 75 percent in FY 1999 and thereafter. These requirements
apply to all agencies, regardless of whether they lease vehicles from the
General Services Administration (GSA) or acquire them elsewhere. That
section also defines which Federal agency vehicles are covered by the AFV
acquisition requirements; this order applies to the same vehicles, which
are primarily general-use vehicles located in metropolitan statistical areas
with populations of 250,000 or more.

(b) To the extent practicable, agencies shall use alternative fuels in all
vehicles capable of using them. Agencies shall continue to work together
in interagency committees recommended by the Federal Fleet Conversion
Task Force established by Executive Order 12844 of April 21, 1993, to
coordinate their vehicle acquisitions and placement.

Sec. 2. Submission of Agency Plans and Reports on Statutory Compliance.
(a) Sixty (60) days after the date of this Executive order, and annually
thereafter as part of its budget submission to the Director of the Office
of Management and Budget, each agency shall submit a report on its compli-
ance with sections 303 and 304 of the Act. A copy of the report shall
also be submitted to the Secretary of Energy and to the Administrator of
General Services. The report shall state whether the agency is in compliance
with the Act, and substantiate that statement with quantitative data including
numbers and types of vehicles acquired and the level of their use. At
a minimum, the report shall indicate the number of vehicles acquired or
converted for each fuel type and vehicle class, and the total number of
vehicles of each fuel type operated by the agency. The Director of the
Office of Management and Budget shall issue further reporting guidance
as necessary.

(b) If an agency has failed to meet the statutory requirements, it shall
include in its report an explanation for such failure and a plan, consistent
with the agency’s current and requested budgets, for achieving compliance
with the Act. The plan shall include alternative sources of suitable AFVs
if the agency’s primary vehicle supplier is unable to meet the AFV require-
ments.
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(c) The Secretary of the Department of Energy and the Administrator

of General Services shall cooperatively analyze the agency AFV reports
and acquisition plans, and shall submit jointly a summary report to the
Director of the Office of Management and Budget.
Sec. 3. Exceptions for Law-Enforcement, Emergency, and National Defense
Vehicles. Section 303 of the Act allows exemptions to the acquisition require-
ments for law-enforcement, emergency, and vehicles acquired and used for
military purposes that the Secretary of Defense has certified must be exempt
for national security reasons. Law enforcement vehicles shall include vehicles
used for protective activities. Each agency that acquires or utilizes any
such vehicles shall include in its report an explanation of why an exemption
is claimed with respect to such vehicles.

Sec. 4. Fulfilling the Acquisition Requirement. (a) Agencies may acquire
alternative fueled vehicles to meet the requirements of this order through
lease from GSA, acquisition of original equipment manufacturer models,
commercial lease, conversion of conventionally fueled vehicles, or any com-
bination of these approaches. All vehicles, including those converted for
alternative fuel use, shall comply with all applicable Federal and State
emissions and safety standards.

(b) Based on its own plans and the plans and reports submitted by other
agencies, the Administrator of General Services shall provide planning infor-
mation to potential AFV suppliers to assist in production planning. After
consulting with AFV suppliers, the Administrator of General Services shall
provide to Federal agencies information on the production plans of AFV
suppliers well in advance of budget and ordering cycles.

(c) As required by section 305 of the Act, the Secretary of Energy, in
cooperation with the Administrator of General Services, shall continue to
provide technical assistance to other Federal agencies that acquire alternative
fueled vehicles and shall facilitate the coordination of the Federal Govern-
ment’s alternative fueled vehicle program.

Sec. 5. Vehicle Reporting Credits. The gains in air quality and energy security
that this order seeks to achieve will be even larger if medium- and heavy-
duty vehicles are operated on alternative fuels, and if ““zero-emissions vehi-
cles” (ZEVs) are used. Therefore, for the purposes of this order, agencies
may acquire medium- or heavy-duty dedicated alternative fueled vehicles
or ZEVs to meet their AFV acquisition requirements, and they shall be
given credits for compliance with their AFV targets as follows. Each medium-
duty and ZEV shall count the same as two light-duty AFVs, and each
dedicated alternative fueled heavy-duty vehicle shall count as three light-
duty AFVs. The ZEV credits may be combined with vehicle size credits.
The Director of the Office of Management and Budget, in consultation with
the Secretary of Energy, shall issue detailed guidance on the classification
and reporting of medium-duty, heavy-duty, and ZEVs. In the reports man-
dated in section 2 of this order, medium- and heavy-duty AFVs and ZEVs
shall be identified separately from light-duty vehicles.

Sec. 6. Funding Alternative Fueled Vehicle Acquisition. (a) The Department
of Energy will no longer request or require specific appropriations to fund
the incremental costs of alternative fueled vehicles, including any incremen-
tal costs associated with acquisition and disposal, for other agencies. Agencies
shall formulate their compliance plans based on existing and requested
funds, but shall not be exempt from the requirements of the Act or this
order due to limited appropriations.

(b) An exception regarding funding assistance shall be made for electric
vehicles, which are in an earlier stage of development than other alternative
fueled vehicles. The Secretary of Energy shall establish a program beginning
in FY 1997 to provide partial funding assistance for agency purchases of
electric vehicles. Up to $10,000 or one-half the incremental cost over a
comparable gasoline-powered vehicle, whichever is less, may be provided
as funding assistance for each electric vehicle, subject to the availability
of funds.
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Sec. 7. Agency Cooperation with Stakeholders on Alternative Fueled Vehicle
Placement and Refueling Capabilities. The Secretary of Energy shall work
with agencies procuring AFVs to coordinate the placement of their vehicles
with the placement of similar vehicles by nonfederal alternative fuel stake-
holders. Federal planning and acquisition efforts shall be coordinated with
the efforts of the Department of Energy’s “Clean Cities” participants, private
industry fuel suppliers, and fleet operators, and State and local governments
to ensure that adequate private sector refueling capabilities exist or will
exist wherever Federal fleet alternative fueled vehicles are located. Each
agency’s fleet managers shall work with appropriate organizations at their
respective locations, whether in a ““Clean Cities’ location or not, on initiatives
to promote alternative fueled vehicle use and expansion of refueling infra-
structure.

LR INT}

Sec. 8. Definitions. For the purpose of this order, the terms “‘agency,” *‘alter-
native fueled vehicle,” and *‘alternative fuel”” have the same meaning given
such terms in sections 151 and 301 of the Act.

Sec. 9. Executive Order 12844. This order supersedes Executive Order 12844.

Sec. 10. Judicial Review. This order is not intended to, and does not, create
any right or benefit or trust responsibility, substantive or procedural, enforce-
able by a party against the United States, its agencies or instrumentalities,
its officers or employees, or any other person.

THE WHITE HOUSE,
December 13, 1996.



66189

Rules and Regulations

Federal Register

Vol. 61, No. 243

Tuesday, December 17, 1996

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR PART 410
RIN: 3206-AF99
Training

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing final
regulations governing Federal employee
training. The regulations implement
provisions of the Federal Workforce
Restructuring Act, dated March 30, 1994
and provisions of the Federal Reports
Elimination and Sunset Act of 1995,
dated December 21, 1995; incorporate
former provisionally retained FPM
Letters; and reflect OPM’s response to
agency requests to restructure 5 CFR
part 410. The rules provide agencies
additional flexibility by implementing
the National Performance Review
recommendations to reduce restrictions
on training and make it a more
responsive management tool.

EFFECTIVE DATE: This rule becomes
effective on December 17, 1996.

FOR FURTHER INFORMATION CONTACT:
Judith Lombard, 202-606-2431, E-MAIL
jmlombar@opm.gov, or FAX 202—-606—
2394,

SUPPLEMENTARY INFORMATION: Under
section 4118 of title 5, United States
Code, as amended, OPM is responsible
for prescribing regulations for the
training of Government employees.
Inconsistencies between current training
law and previously published
regulations caused confusion and led
Federal managers, employees, and
training officials to operate under
outdated, and unnecessary regulations.
OPM found that delay in issuing
updated regulations would be contrary
to public interest, and published an

interim revision of its regulations in the
May 13, 1996, Federal Register (61 FR
21947-21953) for a 30-day public
comment period.

Comments were received from 14
sources, including one labor
organization and one individual. OPM
reviewed the comments with members
of the Human Resource Development
Council’s Policy and Legislation
Subcommittee, and collaborated with
them on OPM’s response. The following
summarizes the comments, suggestions
and actions taken in each subpart.

Subpart A—General Provisions

Section 410.101—Definitions. The
labor organization felt training was
adequately defined in section 4101 of
title 5, United States Code, and that the
clarifying language in §410.101(c) of the
interim regulation was restrictive and
should be stricken. Response: Since
similar information is included in
§410.204, options for developing
employees, the definition has been
revised to read: “Training has the
meaning given to the term in section
4101 of title 5, United States Code.”

Subpart B—Planning for Training

Section 410.202—Integrating
employee training and development
with agency strategic plans. One agency
suggested that accountability and cost-
benefit be added to §410.202(a)(1) by
adding alignment of training plans to
agency performance indicators.
Response: Although the idea has merit,
it places a regulatory burden on training
operations that properly belongs to
other levels of the organization as well.
We believe that the existing language is
sufficient and that additional language
iS unnecessary.

Section 410.202(b)(1)—Agency
human resource development programs.
One agency suggested that
accountability and cost-benefit be
included by adding that human resource
development plans should represent
targeted investments in the workforce
that are cost-beneficial and make
efficient use of resources. Response: We
believe the existing language is
sufficient to assure accountability and
efficiency and that additional language
is unnecessary.

Subpart C—Establishing and
Implementing Training Programs

Section 410.302—Responsibilities of
the head of an agency.

1. One agency proposed that the word
“procedures” in §410.302(a) (1) and (2)
is more onerous and burdensome than
the word “policy”” and recommended
that the word procedures be dropped.
Response: The wording in the interim
regulation could be interpreted to mean
that the agencies had to prescribe
procedures, which was not our intent.
Previously published 5 CFR part 410
regulations used the phrase, “shall
prescribe procedures as are necessary to
assure * * *” This wording gives
agencies the flexibility to determine
when procedures are necessary. We
have changed §410.302 of the interim
regulations to include the *‘as are
necessary to ensure’ phrase.

2. One agency felt the subsection on
training Presidential appointees
represented a departure from FPM 410-
34 which delegated OPM'’s training
approval authority to heads of agencies.
The agency asked that the requirement
in §410.302(c) for agency heads to
submit requests for their own training to
OPM be eliminated. Response: The
President delegated authority to OPM to
approve the training of Presidential
appointees. The FPM letter delegated
that authority, with conditions, to
agency heads. Because we believed that
self-review constituted a conflict of
interest, the FPM letter required agency
heads to have their training requests
reviewed by OPM. Subsections 401.302
(b) and (c) of the interim regulation
delegate authority to approve training of
Presidential appointees under the
conditions of the FPM Letter. Because
we continue to believe that self-review
constitutes a conflict of interest, heads
of agencies shall continue to submit
requests for their non-Government
sponsored training to OPM for review.

3. Another agency suggested that the
responsibility of the head of an agency
to maintain records of the agency’s
training plans, expenditures and
activities be included in subsection
§410.302. Response: This is clarifying
suggestion which we have adopted. The
text has been revised by adding a
subsection: ““(d) The head of the agency
shall establish the form and manner of
maintaining agency records related to
training plans, expenditures, and
activities.”

4. An agency also suggested that the
requirement from § 410.310(b) for the
agency head to publish written
procedures on continued service
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agreement be added to §410.302.
Response: This is a clarifying suggestion
which we have adopted. The text has
been revised by adding a subsection:
**(e) The head of the agency shall
establish written procedures which
include the minimum requirements for
continued service agreement. (See also 5
CFR 410.310.)”

Section 410.304—Funding training
programs. One agency recommended
including a statement which indicates
that funding for employee training and
development is an investment in the
future of the individual and the
organization. Response: The statement
has merit, but it is a philosophical idea
which OPM is not including in
regulation.

Section 410.305—Establishing and
using interagency training. One agency
asked for clarification of interagency
training and agencies eligible for
interagency training. Response: OPM
has no objection to further clarifying
this subsection by revising it to read:
“Executive departments, independent
establishments, Government
corporations subject to chapter 91 of
title 31, the Library of Congress, and the
Government Printing Office may
provide or share training programs
developed for its employees to
employees of other agencies under
section 4102 of title 5, United States
Code, when this would result in better
training, improved service, or savings to
the Government. Section 302(d) of
Executive Order 11348 allows agencies
excluded from section 4102 of title 5,
United States Code, to also receive
interagency training when this would
result in better training, improved
service, or savings to the Government.
Section 201(e) of Executive Order 11348
provides for the Office of Personnel
Management coordination of
interagency training conducted by and
for agencies (including agencies and
portions of agencies excepted by section
4102(a) of Title 5, United States Code).”

Section 410.306(b)—Training persons
on Intergovernmental Personnel Act
(IPA) mobility assignments. One agency
asked that OPM clarify this subsection
by stating if the authority to assign
individuals on mobility agreements to
training applies to both non-Federal
persons on IPA appointment or on
detail to a Federal agency. Response:
Since this authority is not specified
elsewhere, OPM agrees that it should be
clarified here. This subsection has been
revised to read: ““‘(b) Persons on
Intergovernmental Personnel Act
mobility assignments may be assigned
to training if that is in the interest of the
Government.

(1) A State or local government
employee given an appointment in a
Federal agency under the authority of
section 3374(b) of title 5 of the United
States Code, is deemed an employee of
the Federal agency. The agency may
provide training for the State or local
government employee as it does for
other agency employees.

(2) A State or local government
employee on detail to a Federal agency
under the authority of section 3374(c) of
title 5 of the United States Code, is not
deemed an employee of the Federal
agency. However, the detailed State or
local government employee may be
admitted to training programs the
agency has established for Federal
personnel and may be trained in the
rules, practices, procedures and/or
systems pertaining to the Federal
government.”

Section 410.307—Training for
promotion. 1. One agency asked for
guidance on when training agreements
are necessary for accelerated
promotions. Another agency asked that
reference be made in §410.307 and
8410.308 to the Modified Qualification
provision contained in OPM’s
Qualification Standards Operating
Manual. Response: OPM agrees that it is
helpful (i) to refer to agency authority to
modify qualifications and to provide
intensive training so employees may
acquire qualifications at an accelerated
rate, and (ii) to refer to time in grade
regulations. We are merging §410.307
and §410.308 into a single section,
retitling the section, adding a new
paragraph (a) as shown below, and
renumbering the subpart. The new
paragraph reads as follows:

Section 410.307—Training for
promotion or placement in other
positions.

(a) General. In determining whether to
provide training under this section,
agencies should take into account:

(1) Agency authority to modify
qualification requirements in certain
situations as provided in the OPM
Operating Manual for Qualification
Standards for General Schedule
Positions;

(2) Agency authority to establish
training programs that provide intensive
and directly job-related training to
substitute for all or part of the
experience (but not education,
licensing, certification, or other specific
credentials), required by OPM
qualification standards. Such training
programs may be established to provide
employees with the opportunity to
acquire the experience and knowledge,
skills, and abilities necessary to qualify
for another position (including at a
higher grade) at an accelerated rate; and

(3) Time-in-grade restrictions on
advancement (see 5 CFR
300.603(b)(6)).”

2. To further clarify training an
employee subject to grade or pay
retention to qualify for another position,
we have amended the language in the
former §410.308 and renumbered it
§410.307(c)(1). It reads, ““(1) Grade or
pay retention. Under the authority of 5
U.S.C. 4103 and 5 U.S.C. 5364, an
agency may train an employee to meet
the qualification requirements of
another position in the agency if the
new position is at or below the retained
grade or the grade of the position the
employee held before pay retention.”

3. One agency also suggested adding
some guidance about employer paid
educational expenses and tax liability to
§410.307. Response: This area is subject
to tax law which will change this year.
OPM feels it is a matter better explained
in a handbook or in guidance. The
subsection will not be revised to address
tax liability for Government paid
educational expenses.

Section 410.309(a)—Prohibition on
training to obtain an academic degree.
One agency felt that the language in the
interim regulation, §410.309(a)(2),
prohibited an agency from providing
graduate and post graduate level
academic training for its employees who
must register for entire degree programs
at certain desired institutions or not at
all. The agency noted that former OPM
guidance existed in this area and
requested that this subsection be revised
to reflect permitted agency actions.
Response: It was not OPM’s intent to
place new restrictions on agencies. We
have renumbered that section as
§410.308 and revised §410.308(a)(2) to
read:

“(2)(i) The prohibition on academic
degree in 5 U.S.C. 4107(a)(2) is not to be
construed as limiting the authority of
agencies to approve and pay for training
expenses to develop knowledge, skills,
and abilities directly related to
improved individual performance. If, in
the accomplishment of such training, an
employee receives an academic degree,
the degree is an incidental by-product of
the training.

(ii) Paying an additional rate of tuition
because a student is a degree candidate
is prohibited. An agency is only
authorized to pay the tuition and fees
charged for a nondegree student, even
though the employee is enrolled as a
degree candidate. If it is not possible to
distinguish between costs associated
with the acquisition of knowledge and
skills and the costs associated with the
acquisition of an academic degree at an
institution, an agency is authorized to
pay in full the tuition of an employee
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participating in an authorized program
of training at that institution.”

Section 410.309(b)—Degree training
to relieve recruitment and retention
problems.

1. Two agencies thought that interim
regulation §410.309(b) was too long,
addressed non-training issues, and
should be rewritten. Response: OPM
agrees that the subsection is quite long,
but it is guidance for implementing an
exception to training law that applies to
staffing as well as to training. Since the
guidance only appears in 5 CFR part
410, we will retain it to assure
Governmentwide uniformity in making
exceptions to the statute.

2. An individual asked that OPM
include persons with disabilities,
including disabled veterans, in
accordance with the requirements of
titles 5, 29, and 38 to §410.309(b) in the
interim regulation. Response: Although
the suggestion has merit, the current
language reflects what is stated in
training law. Since §410.302(a)
specifies that selection for training shall
be made without regard to handicapping
condition, OPM feels it is unnecessary
to include it in this subsection.

3. One agency asked that interim
regulation §410.309(g)(2) be eliminated,
suggesting it is inconsistent with the
policy on personnel recordkeeping
which allows agencies to determine the
types and kinds of training that should
be documented in an employee’s
individual record. Response: OPM does
not feel that the language is inconsistent
with filing rules. §410.309(g)(2) asks
that agencies keep records on individual
employees assigned to training under
this section. As a good management
practice, we believe agencies should
keep this information for a reasonable
length of time. Where the records are
maintained is a matter of agency
discretion.

Section 410.310—Agreements to
continue in service.

1. The labor organization asked that
the words “‘reasonably and not in a
arbitrary and capricious manner”’ be
added to the sentence in interim
regulation §410.310(a) about
establishing agency policy for continued
service agreements. Response: Since
agency policies and procedures must be
established, and administered, in a
uniform and non-arbitrary manner,
OPM believes the additional language is
unnecessary. However, OPM has
renumbered the section as §410.309.

2. One agency pointed out that
interim regulation §410.310(b)(2)
contains the statement that the “period
of service will equal three times the
length of the training.” The agency
correctly notes that this places a

condition on continued service
agreements that was not previously in
regulation. Response: It was not OPM'’s
intent to be more restrictive in this area.
OPM has renumbered the section as
§410.309(b)(2) and revised it to read:
“(2) An employee selected for training
subject to an agency continued service
agreement must sign an agreement to
continue in service after training prior
to starting the training. The period of
service will equal at least three times
the length of the training.”

3. Another agency asked for guidance
on how to use continued service
agreements in interim regulation
§410.310 for short term, but high priced
training. Response: OPM feels this is a
matter for agencies to address, if
desired, in their internal policies and
procedures for continued service
agreements.

Section 410.311—Computing time in
training. One agency asked what was
meant by interim regulation §410.311(a)
and (b). Specifically, the agency
guestioned documenting leave without
pay (LWOP) hours used for training. It
asked, ““Since training is official duty,
how can the person attending the
training be on LWOP?”’ Response: This
provision is included for agencies that
need to compute time of employees in
training for continued service
agreements. Continued service
agreements cover training expenses
(other than salary) for which the agency
may require repayment. Agencies may
grant employees LWOP for the purpose
of training and may pay all, some or
none of the costs of the training. If an
agency pays for the training, it may
subject the employee to a continued
service agreement. OPM agrees that
clarifying language is needed. We have
renumbered this subsection as §410.310
and revised it to read, ‘‘For the purpose
of computing time in training for
continued service agreements under
section 4108 of title 5, United States
Code:”

Section 410.312—Records. Five
agencies commented on 5 CFR 410.312,
keeping records of individual
employees’ training. Two asked for
clarification on the type of training data
to keep, what its format should be, how
it should be filed, and how long it
should be retained. A third asked that
the regulations specify that training of
less than eight hours need not be
recorded if the agency so chooses. A
fourth said the language was unclear.
The fifth suggested rewording the
subsection. Response: OPM has
determined that agencies shall no longer
file training documents permanently in
Official Personnel Folders. Agency
policy should address the filing and

retention of training documents to meet
the agency’s needs for internal review
and control. To clarify this authority,
OPM has renumbered the section as 5
CFR 410.311 and revised it to read:
“Agencies shall retain, in such form and
manner as the agency head considers
appropriate, a record of training events
authorized under this subpart for a
reasonable period of time.”

Subpart D—Paying for Training
Expenses

Section 410.402—Paying premium
pay.

1. One agency pointed out that
meaning of §410.402(b)(2), exemption
to prohibition on premium pay for
training at night, is not consistent with
previous OPM regulations. Response:
We agree, and OPM has revised it to
read: ““an employee given training at
night because situations that he or she
must learn to handle occur only at night
shall be paid by the applicable premium
pay.”

2. The labor organization felt that
§410.402(d)(1) and (2), exception to
prohibition premium pay for employees
nonexempt from the Fair Labor
Standards Act, were inconsistent with
§551.423(a)(2). The organization
suggested eliminating § 410.402(d)(2)
and revising §410.402(d) to read: “(d)
Overtime pay under that Fair Labor
Standards Act (FLSA). Time spent in
training for preparing for training
outside regular working hours shall be
considered hours of work for the
purpose of computing FLSA overtime if
an agency requires the training (See also
5 CFR 551.423.)”” Response: OPM has
determined that the language is correct
as written, but is adding a reference to
Department of Labor regulations on the
subject, 29 CFR 785.27 through 785.32
that may help clarify any questions. To
clarify the regulations, we are amending
the regulation to read:

*“(d) Overtime pay under the Fair
Labor Standards Act (FLSA). (1) Time
spent in training or preparing for
training outside regular working hours
shall be considered hours of work for
the purpose of computing FLSA
overtime if an agency requires the
training to bring performance up to a
fully successful, or equivalent level or to
provide knowledge or skills to perform
new duties and responsibilities in the
employee’s current position. (See also 5
CFR 551.423 and 29 CFR 785.27 through
785.32.)

(2) Time spent in training or
preparing for training outside the
employee’s regular working hours for
the following purposes is not hours of
work:
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(i) Training to improve a nonexempt
employee’s performance in his or her
current position above a fully
successful, or equivalent level, provided
such training is undertaken with the
knowledge that the employee’s
performance or continued retention in
his or her current position will not be
adversely affected by nonenrollment in
the training program; or

(ii) Training to provide a nonexempt
employee with additional knowledge or
skills for reassignment to another
position or advancement to a higher
grade in another position, even if such
training is directed by the agency. (See
also 29 CFR 785.27 through 785.32).”

3. Two agencies asked that OPM
address the issue of overtime pay for
travel to and from training assignments
in the regulations. Response:
Compensation for travel is subject to
compensation law and regulations. OPM
addresses compensation for travel in 5
CFR 550.112(g) and 5 CFR 551.422.
However, OPM has no objection to
referencing travel for training
regulations in 5 CFR part 410. We have
added §410.402(e), which reads:

*‘(e) Compensation for time spent
traveling to and from training. (1)
Compensation provisions are contained
in 5 CFR 550.112(g) for time spent
traveling for employees subject to title 5
of the United States Code.

(2) Compensation provisions are
contained in 5 CFR 551.422 for time
spent traveling for employees covered
by the Fair Labor Standards Act. (See
also 29 CFR 785.33 through 785.41.)"

Section 410.403—Subsistence
payments for extended training
assignments. Two agencies asked for
additional clarification of agency
authority to pay training expenses under
training law. Since training law
provides for paying expenses of
temporary duty training assignments not
found in other law, OPM agrees with the
comments and has retitled this
subsection and revised it to read:

Section 410.403—Payments for
temporary duty training assignments.

Section 4109(a)(2) of title 5, United
States Code, provides that an agency
may pay, or reimburse an employee for,
all or a part of the necessary expenses
of training, including the necessary
costs of travel; per diem expenses; or
limited relocation expenses including
transportation of the immediate family,
household goods and personal effects.

(a) If an agency chooses to pay per
diem, or in unusual circumstances the
actual subsistence, expenses for an
employee on a temporary duty training
assignment, payment must be in
accordance with 41 CFR part 301-7 or
41 CFR part 301-8 (or, for

commissioned officers of the National
Oceanic and Atmospheric
Administration, in accordance with
sections 404 and 405 of title 37, United
States Code, and the Joint Federal
Travel Regulations for the Uniformed
Services).

(b) An agency may pay a reduced per
diem rate, such as a standardized
payment less than the maximum per
diem rate for a geographical area. If a
reduced or standardized per diem rate
was not authorized in advance of the
travel and the fees paid to a training
institution include lodging or meal
costs, an appropriate deduction shall be
made from the total per diem rate
payable on the travel voucher (see 41
CFR 301-7.12).

(c) An agency may pay limited
relocation expenses for the
transportation of the employee’s
immediate family, household goods and
personal effects, including packing,
crating, temporarily storing, draying,
and unpacking the household goods in
accordance with section 5724 of title 5,
United States Code (or, for
commissioned officers of the National
Oceanic and Atmospheric
Administration, in accordance with
sections 406 and 409 of title 37, United
States Code, and the Joint Federal
Travel Regulations for the Uniformed
Services). Limited relocation expenses
are payable only when the estimated
costs of transportation and related
services are less than the estimated
aggregate per diem or actual subsistence
expense payments for the period of
training. An employee selected for
temporary duty training may receive
travel and per diem (or actual
subsistence expenses) for the period of
the assignment or payment of limited
relocation expenses, but not both.”

Section 410.404—Determining if a
conference is a training activity. Two
agencies said the wording of the interim
regulation was too broad to be of much
assistance in determining if a
conference is a training activity. Both
suggested further clarification.
Response: OPM agrees that the language
is too broad and has revised the
subsection to read:

“Agencies may sponsor an employee’s
attendance at a conference as a
developmental assignment under
section 4110 of title 5, United States
Code, when—

(a) The announced purpose of the
conference is educational or
instructional,;

(b) More than half of the time is
scheduled for a planned, organized
exchange of information between
presenters and audience which meets

the definition of training in section 4101
of title 5, United States Code;

(c) The content of the conference is
germane to improving individual and/or
organizational performance, and

(d) Developmental benefits will be
derived through the employee’s
attendance.”

Section 410.406—Records of training
expenses. One agency suggested
revising the subsection so that it would
read similarly to other subsections on
recordkeeping. Response: For
uniformity, the subsection has been
revised to read: “Agencies shall retain,
in such form and manner as the agency
head considers appropriate, a record of
payments made for travel, tuition, fees
and other necessary training expenses
for a reasonable period of time.”

Subpart E—Accepting Contributions,
Awards, and Payments From Non-
Government Organizations

OPM received no comments on this
subpart.

Subpart F—Evaluating Training

Section 410.601—Responsibility of
the head of an agency to evaluate
training. One agency suggested that
cost-effectiveness be added to this
subsection. Response: Since evaluating
cost-effectiveness is an inherent
component of evaluation, we believe the
additional language is unnecessary.

Section 410.602—Records. One
agency suggested revising the
subsection so that it would read
similarly to others on recordkeeping.
Response: For uniformity, this
subsection has been revised to read:
“An agency head shall retain records of
these evaluations in such form and
manner as the agency head considers
appropriate.”

Subpart G—Reports

Section 410.701—Reports. One
agency suggested that subpart G be
renamed ‘‘Records and Reports’ and be
rewritten to incorporate the several
sections on recordkeeping (§410.312,
§410.406, §410.503, and §410.602).
Another agency recommended that the
requirement for agencies to provide
information to OPM in the form that
OPM prescribes be dropped. Response:
The structure of the regulation has been
left intact. However, for clarity, the
subsection has been revised to cite the
recordkeeping provisions. Section
4118(a)(7) of title 5 United States Code,
requires the agencies to submit reports
to the Office of Personnel Management
on the results and effects of training
programs and plans and economies
resulting therefrom, including estimates
of costs of training. Although OPM wiill
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work with the agencies regarding the
form of these reports, OPM, as part of
its oversight responsibilities, must
retain its authority to prescribe the form
of the reports. Section 410.701 has been
revised to read: “Each agency shall
maintain records of its training plans,
expenditures and activities as required
in §410.302(d), §410.312, §410.406,
§410.503, and §410.602 and report its
plans, expenditures and activities to the
Office of Personnel Management at such
times and in such form as the Office
prescribes.”

Regulatory Flexibility Act

| certify that these regulations will not
have significant economic impact on a
substantial number of small entities
because they affect only Federal
employees and agencies.

List of Subjects in 5 CFR Part 410
Education, Government employees.

U.S. Office of Personnel Management,
James B. King,
Director.

Accordingly, the Office of Personnel
Management is revising 5 CFR part 410
as follows:

PART 410—TRAINING

Subpart A—General Provisions

Sec.
410.101 Definitions.

Subpart B—Planning for Training

410.201 Responsibilities of the head of an
agency.

410.202 Integrating employee training and
development with agency strategic plans.

410.203 Assessing organizational,
occupational, and individual needs.

410.204 Options for developing employees.

Subpart C—Establishing and
Implementing Training Programs

410.301 Scope and general conduct of
training programs.

410.302 Responsibilities of the head of an
agency.

410.303 Employee responsibilities.

410.304 Funding training programs.

410.305 Establishing and using interagency
training.

410.306 Selecting and assigning employees
to training.

410.307 Training for promotion and
placement in other positions.

410.308 Training to obtain an academic
degree.

410.309 Agreements to continue in service.

410.310 Computing time in training.

410.311 Records.

Subpart D—Paying for Training
Expenses
410.401 Determining necessary training

expenses.
410.402 Paying premium pay.

410.403 Payments for temporary duty
training assignments.

410.404 Determining if a conference is a
training activity.

410.405 Protection of Government interest.

410.406 Records of training expenses.

Subpart E—Accepting Contributions,
Awards, and Payments From Non-
Government Organizations

410.501 Scope.
410.502 Authority of the head of an agency.
410.503 Records.

Subpart F—Evaluating Training

410.601 Responsibility of the head of an
agency.
410.602 Records.

Subpart G—Reports

410.701 Reports.

Authority: 5 U.S.C. 4101, et seq.; E.O.
11348, 3 CFR, 1967 Comp., p. 275.

Subpart A—General Provisions

8410.101 Definitions.

In this part:

(a) Agency, employee, Government,
Government facility, and non-
Government facility have the meanings
given these terms in section 4101 of title
5, United States Code.

(b) Exceptions to organizations and
employees covered by this subpart
include:

(1) Those named in section 4102 of
title 5, United States Code, and

(2) The U.S. Postal Service and Postal
Rate Commission and their employees,
as provided in Pub. L. 91-375, enacted
August 12, 1970.

(c) Training has the meaning given to
the term in section 4101 of title 5,
United States Code.

(d) Mission-related training is training
that supports agency goals by improving
organizational performance at any
appropriate level in the agency, as
determined by the head of the agency.
This includes training that:

(1) Supports the agency’s strategic
plan and performance objectives;

(2) Improves an employee’s current
job performance;

(3) Allows for expansion or
enhancement of an employee’s current
job;

(4) Enables an employee to perform
needed or potentially needed duties
outside the current job at the same level
of responsibility; or

(5) Meets organizational needs in
response to human resource plans and
re-engineering, downsizing,
restructuring, and/or program changes.

(e) Retraining means training and
development provided to address an
individual’s skills obsolescence in the
current position and/or training and

development to prepare an individual
for a different occupation, in the same
agency, in another Government agency,
or in the private sector.

(f) Continued service agreement has
the meaning given to service agreements
in section 4108 of title 5, United States
Code.

(9) Interagency training means
training provided by one agency for
other agencies or shared by two or more
agencies.

(h) State and local government have
the meanings given to these terms by
section 4762 of title 42, United States
Code.

Subpart B—Planning for Training

§410.201 Responsibilities of the head of
an agency.

As stated in section 4103 of title 5,
United States Code, and in Executive
Order 11348, the head of each agency
shall:

(a) Establish, budget for, operate,
maintain, and evaluate a program or
programs, and a plan or plans
thereunder, for training agency
employees by, in, and through
Government and non-Government
facilities;

(b) Determine policies governing
employee training, including a
statement of broad purposes for agency
training, the assignment of
responsibility for seeing that these
purposes are achieved, and the
delegation of training approval authority
to the lowest possible level; and

(c) Establish priorities for training
employees and provide for funds and
staff according to these priorities.

§410.202 Integrating employee training
and development with agency strategic
plans.

(a) Agencies shall include mission-
related training and development in
agency strategic planning to ensure that:

(1) Agency training strategies and
activities contribute to mission
accomplishment; and

(2) Organizational performance goals
are met.

(b) Agency human resource
development programs and plans
should:

(1) Improve employee and
organizational performance; and

(2) Build and support an agency
workforce capable of achieving agency
mission and performance goals.

§410.203 Assessing organizational,
occupational, and individual needs.

(a) Assessment. Section 303 of
Executive Order 11348 specifies the
responsibility of heads of agencies to
assess agency training needs annually.



66194 Federal Register / Vol. 61,

No. 243 / Tuesday, December 17, 1996 / Rules and Regulations

(b) Method. The method an agency
uses to conduct training needs
assessment shall meet the requirements
of chapter 41 of title 5, United States
Code, Executive Order 11348, and this
subpart.

§410.204 Options for developing
employees.

Agencies may use a full range of
options to meet their mission-related
organizational and employee
development needs, such as classroom
training, on-the-job training, technology-
based training, satellite training,
employees’ self-development activities,
coaching, mentoring, career
development counseling, details,
rotational assignments, cross training,
and developmental activities at retreats
and conferences.

Subpart C—Establishing and
Implementing Training Programs

§410.301 Scope and general conduct of
training programs.

(a) Authority. The requirements for
establishing training programs and
plans are found in section 4103(a) of
title 5, United States Code, and
Executive Order 11348.

(b) Alignment with other human
resource functions. Training programs
established by agencies under chapter
41 of title 5, United States Code, should
be integrated with other personnel
management and operating activities,
under administrative agreements as
appropriate, to the maximum possible
extent.

§410.302 Responsibilities of the head of
an agency.

(a) Specific responsibilities. (1) The
head of each agency shall prescribe
procedures as are necessary to ensure
that the selection of employees for
training is made without regard to
political preference, race, color, religion,
national origin, sex, marital status, age,
or handicapping condition, and with
proper regard for their privacy and
constitutional rights as provided by
merit system principles set forth in 5
U.S.C. 2301 (b)(2).

(2) The head of each agency shall
prescribe procedures as are necessary to
ensure that the training facility and
curriculum are accessible to employees
with disabilities.

(3) The head of each agency shall not
allow training in a facility that
discriminates in the admission or
treatment of students.

(b)(2) Training of Presidential
appointees. The Office of Personnel
Management delegates to the head of
each agency authority to authorize
training for officials appointed by the

President. In exercising this authority,
the head of an agency must ensure that
the training is in compliance with
chapter 41 of title 5, United States Code,
and with this part. This authority may
not be delegated to a subordinate.

(2) Records. When exercising this
delegation of authority, the head of an
agency must maintain records that
include:

(i) The name and position title of the
official;

(ii) A description of the training, its
location, vendor, cost, and duration; and

(iii) A statement justifying the training
and describing how the official will
apply it during his or her term of office.

(3) Review of delegation. Exercise of
this authority is subject to U.S. Office of
Personnel Management review.

(c)Training for the head of an agency.
Since self-review constitutes a conflict
of interest, heads of agencies must
submit their own requests for training to
the U.S. Office of Personnel
Management for approval.

(d) The head of the agency shall
establish the form and manner of
maintaining agency records related to
training plans, expenditures, and
activities.

(e) The head of the agency shall
establish written procedures which
cover the minimum requirements for
continued service agreements. (See also
5 CFR 410.310.)

§410.303 Employee responsibilities.

Employees are responsible for self-
development, for successfully
completing and applying authorized
training, and for fulfilling continued
service agreements. In addition, they
share with their agencies the
responsibility to identify training
needed to improve individual and
organizational performance and identify
methods to meet those needs, effectively
and efficiently.

§410.304 Funding training programs.

Section 4112 of title 5, United States
Code, provides for agencies paying the
costs of their training programs and
plans from applicable appropriations or
from other funds available. Training
costs associated with program
accomplishment may be funded by
appropriations applicable to that
program area. In addition, section
4109(a)(2) of title 5, United States Code,
provides authority for agencies and
employees to share the expenses of
training.

§410.305 Establishing and using
interagency training.

Executive departments, independent
establishments, Government

corporations subject to chapter 91 of
title 31, the Library of Congress, and the
Government Printing office may provide
or share training programs developed
for its employees of other agencies
under section 4120 of title 5, United
States Code, when this would result in
better training, improved service, or
savings to the Government. Section
302(d) of Executive Order 11348 allows
agencies excluded from section 4102 of
title 5, United States Code, to also
receive interagency training when this
would result in better training,
improved service, or savings to the
Government. Section 201(e) of
Executive Order 11348 provides for the
Office of Personnel Management to
coordinate interagency training
conducted by and for agencies
(including agencies and portions of
agencies excepted by section 4102(a) of
Title 5, United States Code).

§410.306 Selecting and assigning
employees to training.

(a) Each agency shall establish criteria
for the fair and equitable selection and
assignment of employees to training
consistent with merit system principles
specified in 5 U.S.C. 2301(b) (1) and (2).

(b) Persons on Intergovernmental
Personnel Act mobility assignments
may be assigned to training if that
training is in the interest of the
Government.

(1) A State or local government
employee given an appointment in a
Federal agency under the authority of
section 3374(b) of title 5 of the United
States Code, is deemed an employee of
the Federal agency. The agency may
provide training for the State or local
government employee as it does for
other agency employees.

(2) A State or local government
employee on detail to a Federal agency
under the authority of section 3374(c) of
title 5 of the United States Code, is not
deemed an employee of the Federal
agency. However, the detailed State or
local government employee may be
admitted to training programs the
agency has established for Federal
personnel and may be trained in the
rules, practices, procedures and/or
systems pertaining to the Federal
government.

(c) Subject to the prohibitions of
§410.309(a) of this part, an agency may
pay all or part of the training expenses
of students hired under the Student
Career Experience Program (see 5 CFR
213.3202(d)(10).
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§410.307 Training for promotion or
placement in other positions.

(a) General. In determining whether to
provide training under this section,
agencies should take into account:

(1) Agency authority to modify
qualification requirements in certain
situations as provided in the OPM
Operating Manual for Qualification
Standards for General Schedule
Positions;

(2) Agency authority to establish
training programs that provide intensive
and directly job-related training to
substitute for all or part of the
experience (but not education,
licensing, certification, or other specific
credentials), required by OPM
qualification standards. Such training
programs may be established to provide
employees with the opportunity to
acquire the experience and knowledge,
skills, and abilities necessary to qualify
for another position (including at a
higher grade) at an accelerated rate; and

(3) Time-in-grade restrictions on
advancement (see 5 CFR 300.603(b)(6)).

(b) Training for promotion. Under the
authority of 5 U.S.C. 4103, and
consistent with merit system principles
set forth in 5 U.S.C. 2301(b)(1) and (2),
an agency may provide training to non-
temporary employees that in certain
instances may lead to promotion. An
agency must follow its competitive
procedures under part 335 of this
chapter when selecting a non-temporary
employee for training that permits
noncompetitive promotion after
successful completion of the training.

(c) Training for placement in other
agency positions, in other agencies, or
outside Government.—(1) Grade or pay
retention. Under the authority of 5
U.S.C. 4103 and 5 U.S.C. 5364, an
agency may train an employee to meet
the qualification requirements of
another position in the agency if the
new position is at or below the retained
grade or the grade of the position the
employee held before pay retention.

(2) Training for placement in another
agency. Under the authority of 5 U.S.C.
4103(b), and consistent with merit
system principles set forth in 5 U.S.C.
2301, an agency may train an employee
to meet the qualification requirements
of a position in another agency if the
head of the agency determines that such
training would be in the interest of the
Government.

(i) Before undertaking any training
under this section, the head of the
agency shall determine that there exists
a reasonable expectation of placement
in another agency.

(ii) When selecting an employee for
training under this section, the head of
the agency shall consider:

(A) The extent to which the
employee’s current skills, knowledge,
and abilities may be utilized in the new
position;

(B) The employee’s capability to learn
skills and acquire knowledge and
abilities needed in the new position;
and

(C) The benefits to the Government
which would result from retaining the
employee in the Federal service.

(3) Training displaced or surplus
employees. Displaced or surplus
employees as defined in 5 CFR
330.604(b) and (f) may be eligible for
training or retraining for positions
outside Government through programs
provided under 29 U.S.C. 1651, or
similar authorities. An agency may use
its appropriated funds for training
displaced or surplus employees for
positions outside Government only
when specifically authorized by
legislation to do so.

(4) Career transition assistance plans.
Under 5 CFR 330.602, agencies are
required to establish career transition
assistance plans (CTAP) to provide
career transition services to displaced
and surplus employees.

(i) Under the authority of 5 U.S.C.
4109, an agency may:

(A) Train employees in the use of the
CTAP services;

(B) Provide vocational and career
assessment and counseling services;

(C) Train employees in job search
skills, techniques, and strategies; and

(D) Pay for training related expenses
as provided in 5 U.S.C. 4109(a)(2).

(i) Agency CTAP’s will include plans
for retraining displaced or surplus
employees covered by this part.

§410.308 Training to obtain an academic
degree.

(a) Prohibition. (1) Under 5 U.S.C.
4107(a), an agency may not authorize
training for an employee to obtain an
academic degree, except for shortage
occupations as defined in §410.308(b).

(2)(i) The prohibition on academic
degree in 5 U.S.C. 4107(a)(2) is not to be
construed as limiting the authority of
agencies to approve and pay for training
expenses to develop knowledge, skills,
and abilities directly related to
improved individual performance. If, in
the accomplishment of such training, an
employee receives an academic degree,
the degree is an incidental by-product of
the training.

(if) Paying an additional rate of tuition
because a student is a degree candidate
is prohibited. An agency is only
authorized to pay the tuition and fees
charged for a nondegree student, even
though the employee is enrolled as a
degree candidate. If it is not possible to

distinguish between costs associated
with the acquisition of knowledge and
skills and the costs associated with the
acquisition of an academic degree at an
institution, an agency is authorized to
pay in full the tuition of an employee
participating in an authorized program
of training at that institution.

(b) Academic degree training to
relieve recruitment and retention
problems. (1) 5 U.S.C. 4107(b) allows an
agency to authorize academic degree
training if the training:

(i) Is necessary to assist in recruiting
or retaining employees in occupations
in which the agency has or anticipates
a shortage of qualified personnel,
especially in occupations which it has
determined involve skills critical to its
mission, and

(ii) Meets the conditions of this
section.

(2) In reviewing the need to provide
training under this section, an agency
shall give appropriate consideration to
any special salary rate, student loan
repayment, retention allowance, or
other monetary inducement authorized
by law already provided or being
provided which contributes to the
alleviation of the staffing problem in the
occupation targeted by that training.

(3) In exercising the authority in this
section, an agency shall, consistent with
the merit system principles set forth in
5 U.S.C. 2301(b)(1) and (2), take into
consideration the need to maintain a
balanced workforce in which women
and members of racial and ethnic
minority groups are appropriately
represented in the agency.

(4) The authority in this section shall
not be exercised on behalf of any
employee occupying, or seeking to
qualify for appointment to, any position
which is excepted from the competitive
service because of its confidential,
policy-determining, policy-making, or
policy-advocating character.

(5) An agency’s policies established
under 8410.201 of this part shall cover
decisions to authorize training under
this section, to ensure that:

(i) The determination to pay for
degree training is made at a sufficiently
high level so as to protect the
Government’s interest; and

(i) The authority is used to address
the agency’s recruitment and retention
problems expeditiously though
appropriate delegations of authority.

(c) Determining recruitment and
retention problems. For the purposes of
this section, a recruitment or retention
problem exists if the criteria for a
recruitment bonus under 5 CFR
575.104(c)(2) or for a retention
allowance under 5 CFR 575.305(c)(3)
applies.
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(1) Recruitment problem. Before
determining that an agency has or
anticipates a problem in the recruitment
of qualified personnel for a particular
position, an agency shall make a
reasonable recruitment effort, including
factors in 5 CFR 575.104(c)(2). In
making a reasonable recruitment effort,
an agency will consider the following:

(i) For a position in the competitive
service, the results of requests for
referral of eligibles from the appropriate
competitive examination. For a position
in the excepted service, the agency’s
objectives and staffing procedures.

(ii) Contacts with State Employment
Service office(s) serving the locality
concerned.

(iii) Contacts with academic
institutions, technical and professional
organizations, and other organizations
likely to produce qualified candidates
for the position, including women’s and
minority-group organizations.

(iv) The possibility of relieving the
shortage through broader publicity and
recruitment.

(v) The availability of qualified
candidates within the agency’s current
work force.

(vi) The possibility of relieving the
shortage through job engineering or
training of current employees.

(2) Retention problem. Before
determining that an agency has or
anticipates a problem in the retention of
qualified personnel in a particular
occupation, an agency shall consider the
factors in 5 CFR 575.305(c)(3) and:

(i) The ease with which an agency
could replace the employee with
someone of comparable background;

(ii) The current and projected vacancy
rates in the occupation;

(iii) The rate of turnover in the
occupation; and

(iv) Technological changes affecting
the occupation and long-range
predictions affecting staffing for the
occupation.

(d) Assessing continuing problems. A
reassessment of a *‘continuing”
recruitment or retention problem shall
be made periodically.

(e) Authorizing training. (1) An
agency may authorize full or part-time
training to address a recruitment
problem if—

(i) The training qualifies an employee
for a shortage position identified under
paragraph (c)(1) of this section; and

(ii) The agency expects to place the
employee in the shortage position after
the training.

(2) Training may be authorized under
this section for the purpose of retaining
an employee in a shortage occupation
identified under paragraph (c)(2) of this
section, if it involves a course of study

selected mainly for its potential
contribution to effective performance in
that occupation.

(3) Agencies shall select employees
for academic degree training according
to competitive procedures as specified
in §410.306.

(F) Monitoring training. An agency
shall assess the contribution of training
assignments under this section to
resolving recruitment or retention
problems in its shortage occupations.

(9) Documentation. (1) In exercising
the authority in this section, an agency
shall retain for a reasonable period:

(i) A record of employees assigned to
training under this section; and

(ii) A record of findings that the
recruitment or retention problem is a
continuing one.

(2) As a separate record, the servicing
personnel office shall keep the
following information for each
employee assigned to training under
this section:

(i) Nature and justification for the
shortage determination;

(ii) Kind of training (e.g., career
experience program, continuing
professional and technical education,
retraining for occupational change); a
description of the field of study; and the
nature of any degree pursued under the
training program; and

(iii) A written continued service
agreement, if required.

§410.309 Agreements to continue in
service.

(a) Authority. Continued service
agreements are provided for in section
4108 of title 5, United States Code.
Agencies have the authority to
determine when such agreements will
be required.

(b) Requirements. (1) The head of the
agency shall establish written
procedures which include the minimum
requirements for continued service
agreements. These requirements shall
include procedures the agency
considers necessary to protect the
Government’s interest should the
employee fail to successfully complete
training.

(2) An employee selected for training
subject to an agency continued service
agreement must sign an agreement to
continue in service after prior to starting
the training. The period of service will
equal at least three times the length of
the training.

(c) Failure to fulfill agreements. With
a signed agreement, the agency has a
right to recover training costs, except
pay or other compensation, if the
employee voluntarily separates from
Government service. The agency shall
provide procedures to enable the

employee to obtain a reconsideration of
the recovery amount or to appeal for a
waiver of the agency’s right to recover.

§410.310 Computing time in training.

For the purpose of computing time in
training for continued service
agreements under section 4108 of title 5,
United States Code:

(a) An employee on an 8-hour day
work schedule assigned to training is
counted as being in training for the
same number of hours he or she is in
pay status during the training
assignment. If the employee is not in
pay status during the training, the
employee is counted as being in training
for the number of hours he or she is
granted leave without pay for the
purpose of the training.

(b) For an employee on an alternative
work schedule, the agency is
responsible for determining the number
of hours the employee is in pay status
during the training assignment. If the
employee is not in pay status during the
training, the employee is counted as
being in training for the number of
hours he or she is granted leave without
pay for the purpose of the training.

(c) An employee on an 8-hour or an
alternative work schedule assigned to
training on less than a full-time basis is
counted as being in training for the
number of hours he or she spends in
class, in formal computer-based
training, in satellite training, in formal
self-study programs, or with the training
instructor, unless a different method is
determined by the agency.

§410.311 Records.

Agencies shall retain, in such form
and manner as the agency head
considers appropriate, a record of
training events authorized under this
subpart for a reasonable period of time.

Subpart D—Paying for Training
Expenses

§410.401 Determining necessary training
expenses.

(a) The head of an agency determines
which expenses constitute necessary
training expenses under section 4109 of
title 5, United States Code.

(b) An agency may pay, or reimburse
an employee, for necessary expenses
incurred in connection with approved
training as provided in section
4109(a)(2) of title 5, United States Code.
Necessary training expenses do not
include an employee’s pay or other
compensation.

§410.402 Paying premium pay.

(a) Prohibitions. Except as provided
by paragraph (b) of this section, an
agency may not use its funds,
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appropriated or otherwise available, to
pay premium pay to an employee
engaged in training by, in, or through
Government or non-government
facilities.

(b) Exceptions. The following are
excepted form the provision in
paragraph (a) of this section prohibiting
the payment of premium pay:

(1) Continuation of premium pay. An
employee given training during a period
of duty for which he or she is already
receiving premium pay for overtime,
night, holiday, or Sunday work shall
continue to receive that premium pay.
This exception does not apply to an
employee assigned to full-time training
at institutions of higher learning.

(2) Training at night. An employee
given training at night because
situations that he or she must learn to
handle occur only at night shall be paid
by the applicable premium pay.

(3) Cost savings. An employee given
training on overtime, on a holiday, or on
a Sunday because the costs of the
training, premium pay included, are less
than the costs of the same training
confined to regular work hours shall be
paid the applicable premium pay.

(4) Availability pay. An agency shall
continue to pay availability pay during
agency-sanctioned training to a criminal
investigator who is eligible for it under
5 U.S.C. 5545a and implementing
regulations. Agencies may, at their
discretion, provide availability pay to
investigators during periods of initial,
basic training. (See 5 CFR 550.185 (b)
and (c).)

(5) Standby and administratively
uncontrollable duty. An agency may
continue to pay annual premium pay for
regularly scheduled standby duty or
administratively uncontrollable
overtime work, during periods of
temporary assignment for training as
provided by 5 CFR 550.162(c).

(6) Agency exemption. An employee
given training during a period not
otherwise covered by a provision of this
paragraph may be paid premium pay
when the employing agency has been
granted an exception to paragraph (a) of
this section by the U.S. Office of
Personnel Management.

(c) An employee who is excepted
under paragraph (b) of this section is
eligible to receive premium pay in
accordance with the applicable pay
authorities.

(d) Overtime pay under the Fair Labor
Standards Act (FLSA). (1) Time spent in
training or preparing for training outside
regular working hours shall be
considered hours of work for the
purpose of computing FLSA overtime if
an agency requires the training to bring
performance up to a fully successful, or

equivalent level or to provide
knowledge or skills to perform new
duties and responsibilities in the
employee’s current position. (See also 5
CFR 551.423 and 29 CFR 785.27 through
785.32.)

(2) Time spent in training or
preparing for training outside the
employee’s regular working hours for
the following purposes is not hours of
work:

(i) Training to improve a nonexempt
employee’s performance in his or her
current position above a fully
successful, or equivalent level, provided
such training is undertaken with the
knowledge that the employee’s
performance or continued retention in
his or her current position will not be
adversely affected by nonenrollment in
the training program; or

(ii) Training to provide a nonexempt
employee with additional knowledge or
skills for reassignment to another
position or advancement to a higher
grade in another position, even if such
training is directed by the agency. (See
also 29 CFR 785.27 through 785.32).

(e) Compensation for time spent
traveling to and from training. (1)
Compensation provisions are contained
in 5 CFR 550.112(g) for time spent
traveling for employees subject to title 5
of the United States Code.

(2) Compensation provisions are
contained in 5 CFR 551.422 for time
spent traveling for employees covered
by the Fair Labor Standards Act. (See
also 29 CFR 785.33 through § 785.41.)

§410.403 Payments for temporary duty
training assignments.

Section 4109(a)(2) of title 5, United
States Code, provides that an agency
may pay, or reimburse an employee for,
all or a part of the necessary expenses
of training, including the necessary
costs of travel; per diem expenses; or
limited relocation expenses including
transportation of the immediate family,
household goods and personal effects:

(a) If an agency chooses to pay per
diem, or in unusual circumstances the
actual subsistence, expenses for an
employee on a temporary duty training
assignment, payment must be in
accordance with 41 CFR part 301-7 or
41 CFR part 301-8 (or, for
commissioned officers of the National
Oceanic and Atmospheric
Administration, in accordance with
sections 404 and 405 of title 37, United
States Code, and the Joint Federal travel
Regulations for the Uniformed Services).

(b) An agency may pay a reduces per
diem rate, such as a standardized
payment less than the maximum per
diem rate for a geographical area. If a
reduced or standardized per diem rate

was not authorized in advance of the
travel and the fees paid to a training
institution include lodging or meal
costs, an appropriate deduction shall be
made from the total per diem rate
payable on the travel voucher (see 41
CFR 301-7.12).

(c) An agency may pay limited
relocation expenses for the
transportation of the employee’s
immediate family, household goods and
personal effects, including packing,
crating, temporarily storing, draying,
and unpacking the household goods in
accordance with section 5724 of title 5,
United States Code (or, for
commissioned officers of the National
Oceanic and Atmospheric
Administration, in accordance with
sections 406 and 409 of title 37, United
States Code, and the Joint federal travel
Regulations for the uniformed Services).
Limited relocation expenses are payable
only when the estimated costs of
transportation and related services are
less than the estimated aggregate per
diem or actual subsistence expense
payments for the period of training. An
employee selected for temporary duty
training may receive travel and per diem
(or actual subsistence expenses) for the
period of the assignment or payment of
limited relocation expenses, but not
both.

§410.404 Determining if a conference is a
training activity.

Agencies may sponsor an employee’s
attendance at a conference as a
developmental assignment under
section 4110 of title 5, United States
Code, when—

(a) The announced purpose of the
conference is educational or
instructional,

(b) More than half of the time is
scheduled for a planned, organized
exchange of information between
presenters and audience which meets
the definition of training in section 4101
of title 5, United States Code;

(c) The content of the conference is
germane to improving individual and/or
organizational performance, and

(d) Development benefits will be
derived through the employee’s
attendance.

§410.405 Protection of Government
interest.

The head of an agency shall establish
such procedures as he or she considers
necessary to protect the Government’s
interest when employees fail to
complete, or to successfully complete,
training for which the agency pays the
expenses.
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§410.406 Records of training expenses.

Agencies shall retain, in such form
and manner as the agency head
considers appropriate, a record of
payments made for travel, tuition, fees
and other necessary training expenses
for a reasonable period of time.

Subpart E—Accepting Contributions,
Awards, and Payments From Non-
Government Organizations

§410.501 Scope.

(a) Section 4111 of title 5, United
States Code, describes conditions for
employee acceptance of contributions,
awards, and payments made in
connection with non-Government
sponsored training or meetings which
an employee attends while on duty
when the agency pays the training or
meeting attendance expenses, in whole
or in part.

(b) This subpart does not limit the
authority of an agency head to establish
procedures on the acceptance of
contributions, awards, and payments in
connection with any training and
meetings that are outside the scope of
this subpart in accordance with laws
and regulations governing Government
ethics and governing acceptance of
travel reimbursements from non-Federal
sources.

§410.502 Authority of the head of an
agency.

(a) In writing, the head of an agency
may authorize an agency employee to
accept a contribution or award (in cash
or in kind) incident to training or to
accept payment (in cash or in kind) of
travel, subsistence, and other expenses
incident to attendance at meetings if

(1) The conditions specified in section
4111 of title 5, United States Code, are
met; and

(2) In the judgment of the agency
head, the following two conditions are
met:

(i) The contribution, award, or
payment is not a reward for services to
the organization prior to the training or
meeting; and

(ii) Acceptance of the contribution,
award, or payment:

(A) Would not reflect unfavorably on
the employee’s ability to carry out
official duties in a fair and objective
manner;

(B) Would not compromise the
honesty and integrity of Government
programs or of Government employees
and their official actions or decisions;

(C) Would be compatible with the
Ethics in Government Act of 1978, as
amended; and

(D) Would otherwise be proper and
ethical for the employee concerned

given the circumstances of the
particular case.

(b) Delegation of authority. An agency
head may delegate authority to
authorize the acceptance of
contributions, awards, and payments
under this section. The designated
official must ensure that—

(1) The policies of the agency head are
reflected in each decision; and

(2) The circumstances of each case are
fully evaluated under conditions set
forth in §410.502(a).

(c) Acceptance of contributions,
awards, and payments. An employee
may accept a contribution, award, or
payment (whether made in cash or in
kind) that falls within the scope of this
section only when he or she has specific
written authorization.

(d) When more than one non-
Government organization participates in
making a single contribution, award, or
payment, the “organization” referred to
in this subsection is the one that:

(1) Selects the recipient; and

(2) Administers the funds from which
the contribution, award, or payment is
made.

§410.503 Records.

An agency shall maintain, in such
form and manner as the agency head
considers appropriate, the following
records in connection with each
contribution, awards, or payment made
and accepted under authority of this
section: The recipient’s name; the
organization’s name; the amount and
nature of the contribution, award, or
payment and the purpose for which it
is to be used; and a copy of the written
authorization required by §410.502(a).

Subpart F—Evaluating Training

§410.601 Responsibility of the head of an
agency.

Under provisions of chapter 41 of title
5, United States Code, and Executive
Order 11348, the agency head shall
evaluate training to determine how well
it meets short and long-range program
needs by occupations, organizations, or
other appropriate groups. The agency
head may conduct the evaluation in the
manner and frequency he or she
considers appropriate.

8§410.602 Records.

An agency head shall retain records of
these evaluations in such form and
manner as he or she considers
appropriate.

Subpart G—Reports

§410.701 Reports.

Each agency shall maintain records of
its training plans, expenditures and

activities as required in §410.302(d),
§410.312, §410.406, §410.503, and
§410.602 and report its plans,
expenditures and activities to the Office
of Personnel Management at such times
and in such form as the Office
prescribes.

[FR Doc. 96-31975 Filed 12-16-96; 8:45 am]
BILLING CODE 6325-01-M

DEPARTMENT OF AGRICULTURE
Food Safety and Inspection Service

9 CFR Part 381

[Docket No. 94-022F-2]

RIN 0583-AC24

Use of the Term “Fresh’ on the
Labeling of Raw Poultry Products

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Final rule.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is amending
the poultry product inspection
regulations to prohibit the use of the
term “fresh” on the labeling of raw
poultry products whose internal
temperature has ever been below 26°F.
Raw poultry products whose internal
temperature has ever been below 26°F,
but is above 0°F, are not required to bear
any specific, descriptive labeling terms,
including “‘hard chilled” or *‘previously
hard chilled.” These products may
contain optional, descriptive labeling,
provided the optional, descriptive
labeling does not cause the raw poultry
products to be misbranded. Products
whose internal temperature has ever
been at or below 0°F will continue to be
labeled with the term “‘frozen.” The rule
also establishes a temperature tolerance
below the 26°F standard for labeling
product as “fresh.”

FSIS is taking this action in response
to legislation enacted by the United
States Congress directing FSIS to issue
a revised final rule about the labeling of
raw poultry products.

EFFECTIVE DATE: Effective upon
December 17, 1996 9 CFR 381.129(b)(6)
is stayed through December 16, 1997.
The amendatory changes in this rule
will be effective December 17, 1997.
FOR FURTHER INFORMATION CONTACT:
Charles R. Edwards, Director, Facilities,
Equipment, Labeling & Compounds
Review Division; (202) 418-8900.

SUPPLEMENTARY INFORMATION:

Background

OnJanuary 17, 1995, FSIS published
a proposed rule in the Federal Register
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(60 FR 3454) to amend the poultry
products inspection regulations to
prohibit the use of the term “‘fresh” on
the labels of raw poultry products
whose internal temperature has ever
been below 26°F. The proposal would
have required that poultry products
whose internal temperature had ever
been below 26°F, but above 0°F, be
labeled with the descriptive term
“previously frozen.”” Raw poultry
products whose internal temperature
had ever been at or below 0°F would
have had to be labeled with the
descriptive term “frozen” or
“previously frozen,” except when such
labeling would have duplicated or
conflicted with the products’ special
handling instructions.

FSIS sought comments on a variety of
issues raised in the proposal, including
alternative descriptive terms and the use
of the term ‘“‘fresh’ in brand names,
company names, sensory modifiers, etc.,
on the labels of raw poultry products.
FSIS received more than 26,000
comments in response to the proposal.
The comments expressed widely diverse
opinions about a variety of issues, such
as the meaning of the term ““fresh’ as
applied to poultry, safety issues,
including a temperature threshold,
descriptive labeling and alternate terms,
and the relabeling of product and
relabeling options. FSIS modified the
proposed rule in response to the
comments and, on August 25, 1995,
published a final rule in the Federal
Register (60 FR 44396).

As proposed, the final rule amended
the poultry products inspection
regulations to prohibit the use of the
term “fresh” on raw poultry product
labels if the internal temperature of the
poultry product had ever been below
26°F. However, rather than requiring
that poultry products whose internal
temperature has ever been below 26°F,
but above 0°F, be labeled with the
descriptive term “previously frozen,”
the final rule required that those
products be labeled with the descriptive
term “hard chilled” or “previously hard
chilled.” The final rule also added
requirements for the handling and
relabeling of misbranded raw poultry
products. The final rule’s intent was to
require clear, descriptive labeling on
raw poultry products so that consumers
would know if raw poultry products
have ever been held at temperatures
where the flesh becomes hard-to-the-
touch, i.e., an internal temperature
below 26°F.

The final rule was to become effective
on August 26, 1996. However, on
October 21, 1995, Congress passed the
Agriculture, Rural Development, Food
and Drug Administration, and Related

Agencies Appropriations Act, 1996,
Public Law 104-37, 109 Stat. 299
(1995). Section 726 of that Act
prevented FSIS’s ““Use of the Term
“Fresh” on the Labeling of Raw Poultry
Products” final rule from taking effect
and prohibited FSIS from using any
funds appropriated or otherwise made
available by the Act to develop
compliance guidelines, implement, or
enforce the final rule.

On August 8, 1996, the Agriculture,
Rural Development, Food and Drug
Administration, and Related Agencies
Appropriations Act, 1997, Public Law
104-80, 110 Stat. 1569 (1996) (1996
Appropriations Act) was signed. Section
732(b) of this Act, entitled “‘Labeling of
Raw Poultry Products,” instructed the
Secretary of Agriculture to issue, within
90 days, a revised final rule related to
the labeling of raw poultry products
which would replace certain, specified
provisions of FSIS’s original August 25,
1995, “Use of the Term “Fresh” on the
Labeling of Raw Poultry Products’ final
rule with provisions stipulated by
Congress.

The law specifies that the revised
final rule (1) maintain the requirement
promulgated in FSIS’s original final rule
that the term *“fresh” may only be used
to describe raw poultry products whose
internal core temperature has never
fallen below 26° F and (2) delete the
requirement in the original final rule
that poultry products whose internal
core temperature has ever been less than
26° F, but more than 0° F, be labeled
“hard chilled” or “‘previously hard
chilled.” The law also declares that
poultry products whose internal core
temperature has ever been between 0° F
and 26° F may not be required to bear
any specific alternative labeling. The
law does not alter the requirement that
poultry products whose internal core
temperature has ever been at or below
0° F be labeled “frozen” or “previously
frozen.”

To be in compliance with the law and
this revised final rule, those raw poultry
products that are labeled “‘fresh” but are
found to have an internal temperature
below 26° F will have to be correctly
relabeled by having the *““fresh”
designation deleted from the package.
The “fresh’ designation may be deleted
from packages of raw poultry products
by any method consistent with the
poultry products inspection regulations,
including the use of pressure-sensitive
stickers. Under 9 CFR
381.133(b)(9)(xxiv), the deletion of any
claim, non-mandatory features, or non-
mandatory information which was
previously approved by FSIS is
generically approved. FSIS Policy
Memo 115, which currently requires the

temporary approval of pressure
sensitive stickers before they may be
used to cover any information on an
approved label, is being amended to
permit the generic approval of pressure
sensitive stickers. Official
establishments will be permitted to
cover labels of packages of raw poultry
products incorrectly labeled ““fresh”
with pressure sensitive stickers. The
stickers must be the type which destroy
the underlying label or package if
removed or be self-destructive.

The 1997 Appropriations Act
establishes a temperature tolerance from
the 26° F labeling standard for “fresh.”
A temperature tolerance of 1° F is
established for poultry products within
an official processing establishment and
2° F for poultry products in commerce.
FSIS has interpreted the temperature
tolerance to mean that the temperature
of individual packages of raw poultry
products labeled *‘fresh’ can vary as
much as 1° below 26° F (i.e., 25° F)
while such product is within an official
establishment or 2° below 26° F (i.e., 24°
F) after such product leaves an official
establishment. The law exempts “wings,
tenders, hearts, livers, gizzards, necks,
and products that undergo special
processing, such as sliced poultry
products,” from temperature testing.

Further, the law requires FSIS to issue
a compliance directive for the
enforcement of the labeling standards
established by the revised final rule.
The law requires the compliance
directive to include provisions for
measuring temperature at the center of
the deepest muscle being tested and a
sampling plan designed to “‘ensure that
the average of individual temperatures
within poultry product lots of each
specific product type (such as whole
birds, whole muscle leg products, and
whole muscle breast products) meet the
standards.”

The compliance directive will include
a sampling plan that ensures that the
average temperature of poultry product
lots of each specific product type (such
as whole birds, whole muscle leg
products, and whole muscle breast
products) meet the 26° F standard for
“fresh.” The compliance directive will
be used by FSIS to monitor
establishment, processor, and retailer
compliance with the labeling
requirements in the revised final rule.
Poultry products not in compliance
with the requirements for “‘fresh’ shall
be handled and relabeled in accordance
with the provisions of the August 25,
1995 final rule, as amended by this
action. FSIS will publish the
compliance directive no later than 60
days after publication of this revised
final rule, as directed by Congress.
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Implementation Date

Based on its review of the comments
submitted in response to the proposed
rule, FSIS recognized that some poultry
processors might need to make
operational changes so they could
continue to supply “fresh” poultry
under the provisions of the original final
rule. FSIS therefore decided to allot
processors and handlers sufficient time
to make any of these operational
changes, which might have included
establishing new policies and
procedures needed to market “fresh”
poultry, formulating methods for
compliance with the rule, and
exhausting label inventories to the
extent possible. Recognizing that
product safety was not a concern, FSIS
established an implementation date for
the original final rule of 12 months from
the date of its promulgation. As noted
above, however, Congress prevented
that rule from taking effect.

The 1997 Appropriations Act states
that “‘the Secretary of Agriculture shall
issue a revised final rule related to the
labeling of raw poultry products that
* * *jn all other terms and conditions
(including the period of time permitted
for implementation) is substantively
identical” to the final rule promulgated
by FSIS on August 25, 1995. The law
also stipulates that the revised final rule
cannot be effective during fiscal year
1997.

Therefore, FSIS is establishing an
implementation date for all provisions
of this revised final rule, as well as the
provisions of the August 25, 1995 final
rule which are not being amended by
this revised final rule, of 12 months
from the date of promulgation. This is
the same period of time provided for
implementation in the original final rule
and the corresponding effective date
will not fall during fiscal year 1997.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. (1) All state and local
laws and regulations that are
inconsistent with this rule are
preempted; (2) this rule has no
retroactive effect; and (3) administrative
proceedings will not be required before
parties may file suit in court challenging
this rule.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been determined to be
significant and was reviewed by OMB
under Executive Order 12866.

In the preambles to the proposed (60
FR 3454) and final (60 FR 44396) rules,
FSIS examined possible sources of costs

to consumers and the poultry industry
if it adopted the proposed rule as a final
rule. Except for the costs associated
with relabeling raw poultry products
that had originally been labeled ““fresh”
but must be relabeled to remove that
designation (because the product’s
internal temperature has fallen below
26°F), all other costs and the
assumptions upon which they were
based remain the same in this revised
final rule as they were in the original
final rule. FSIS believes that the
relabeling costs to the poultry industry
will either remain the same or decrease
from those estimated in the original
final rule.

Under this revised final rule, those
raw poultry products that are labeled
“fresh’ but are ever found to have had
an internal temperature below 26°F will
have to be correctly relabeled by having
the “fresh” designation deleted from the
package. However, they will not have to
be relabeled with any specific
alternative descriptive term (unless their
temperature should fall to or below 0°F,
at which point they will have to be
relabeled with the descriptive term
“frozen’’). Raw poultry products with an
internal temperature below 26°F that
were never labeled “fresh” will not have
to be relabeled.

FSIS believes that relabeling costs can
be minimized considerably by the use of
pressure sensitive stickers, rather than
brand new labels containing optional,
descriptive terms. The stickers may be
used as needed and are generically
approved. Stickers may also be used in
those circumstances where label
inventory stocks exceed a 1-year supply.
This feature will be of interest to
processors and retailers when relabeling
of product becomes necessary, i.e.,
when the temperature of product
labeled ““fresh” falls below the
permissible temperature tolerance.
Though that product will no longer have
to be relabeled ““hard chilled,” the
“fresh’ label will have to be covered or
removed from the package under this
revised final rule.

In the original final rule, FSIS stated
that the new labeling strategy offers
consumers a true purchasing option that
accurately reflects their expressed
expectations. FSIS believes that
consumers will continue to benefit from
improved consumer knowledge about
poultry products under the provisions
of this revised final rule. However, there
may be some decrease in consumer
benefits because the revised final rule
will not require specific labeling on
poultry products with temperatures
between 0°F and 26°F.

The Administrator has determined
that this revised final rule will not have

a significant economic impact on a
substantial number of small entities, as
defined by the Regulatory Flexibility
Act (5 U.S.C. 601). The small entities
that might be affected by this revised
final rule would be small processors of
raw poultry (small establishments
operating single-inspector processing
lines). However, the economic impact of
the revised final rule on these poultry
processors should be minimal because
they currently ship poultry in ice pack
or dry ice pack containers. The internal
temperature of products refrigerated by
these methods does not generally fall
below 26°F, and products handled in
this manner which remain at or above
26°F may be labeled as “‘fresh”
according to the regulations.

Paperwork Requirements

This revised final rule specifies the
regulations permitting the use of the
term “fresh’ on the labeling of raw
poultry products. Paperwork
requirements contained in this revised
final rule have not changed significantly
and are approved by the Office of
Management and Budget under control
number 0583-0102.

List of Subjects in 9 CFR Part 381

Food Labeling, Poultry and poultry
products.

For the reasons set forth in the
preamble, 9 CFR part 381 is amended as
follows:

PART 381—POULTRY PRODUCTS
INSPECTION REGULATIONS

1. The authority citation for part 381
continues to read as follows:

Authority: 7 U.S.C. 138f; 7 U.S.C. 450, 21
U.S.C. 451-470; 7 CFR 2.18, 2.53.

2. Effective December 17, 1996
§381.129(b)(6) is stayed effective stayed
through December 16, 1997.

3. Effective December 17, 1997
§381.129 is amended by revising
paragraphs (b)(6)(i) and (ii), and by
redesignating (b)(6)(iii) as (b)(6)(iv) and
adding a new paragraph (b)(6)(iii) to
read as follows:

§381.129 False or misleading labeling or
containers.
* * * * *

b * * *

(6) (i) Raw poultry product whose
internal temperature has ever been
below 26°F may not bear a label
declaration of “fresh.” Raw poultry
product bearing a label declaration of
“fresh’” but whose internal temperature
has never been below 26°F is
mislabeled. The “fresh” designation
may be deleted from such product in
accordance with § 381.133(b)(9)(xxiv).
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The temperature of individual packages
of raw poultry product within an official
establishment may deviate below the
26°F standard by 1° (i.e., have a
temperature of 25°F) and still be labeled
“fresh.” The temperature of individual
packages of raw poultry product outside
an official establishment may deviate
below the 26°F standard by 2° (i.e., have
a temperature of 24°F) and still be
labeled ““fresh.” The average
temperature of poultry product lots of
each specific product type must be 26°F.
Product described in this paragraph is
not subject to the freezing procedures
required in 8 381.66(f)(2) of this
subchapter.

(ii) Raw poultry product whose
internal temperature has ever been at or
below 0°F must be labeled with the
descriptive term “frozen,” except when
such labeling duplicates or conflicts
with the labeling requirements in
§381.125 of this subchapter. The word
“previously” may be placed next to the
term “frozen” on an optional basis. The
descriptive term must be prominently
displayed on the principal display panel
of the label. If additional labeling
containing the descriptive term is
affixed to the label, it must be
prominently affixed to the label. The
additional labeling must be so
conspicuous (as compared with other
words, statements, designs, or devices
in the labeling) that it is likely to be read
and understood by the ordinary
individual under customary conditions
of purchase and use. Product described
in this paragraph is subject to the
freezing procedures required in
§381.66(f)(2) of this subchapter.

(iii) Raw poultry product whose
internal temperature has ever been
below 26°F, but is above 0°F, is not
required to bear any specific descriptive
term. Raw poultry product whose
internal temperature has ever been
below 26°F, but is above 0°F, may bear
labeling with an optional, descriptive
term, provided the optional, descriptive
term does not cause the raw poultry
product to become misbranded. If used,

an optional, descriptive term must be
prominently displayed on the principal
display panel of the label. If additional
labeling containing the optional,
descriptive term is affixed to the label,

it must be prominently affixed on the
label. The additional labeling must be so
conspicuous (as compared with other
words, statements, designs, or devices
in the labeling) that it is likely to be read
and understood by the ordinary
individual under customary conditions
of purchase and use.

(|V) * % %

* * * * *

4. Effective December 17, 1997
§381.133 is amended by revising
paragraph (b)(9)(xxvi) and by adding a
new paragraph (b)(9)(xxvii) to read as
follows:

§381.133 Generically approved labeling.
* * * * *

b * * *

9 * * *

(xxvi) The use of the descriptive term
“fresh” in accordance with
§381.129(b)(6)(i) of this subchapter.

(xxvii) The use of the descriptive term
“frozen’ as required by
§381.129(b)(6)(ii) of this subchapter.

Done at Washington, DC, on December 11,
1996.

Thomas J. Billy,

Administrator.

[FR Doc. 96-31971 Filed 12-16-96; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39

[Docket No. 96-NM—-249-AD; Amendment
39-9842; AD 96-25-01]

RIN 2120-AA64

Airworthiness Directives; Boeing
Model 747 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Final rule; request for
comments.

SUMMARY: This amendment adopts a
new airworthiness directive (AD) that is
applicable to certain Boeing Model 747
series airplanes. This action requires
inspections to detect broken sealant
common to the lower horizontal clevis
of the inboard and outboard strut
midspar fittings and of the fasteners,
and various follow-on actions. This
action also requires inspections to
detect cracking, corrosion, and
fracturing of the lower horizontal clevis,
and replacement of discrepant parts
with new or serviceable parts, or repair,
if necessary. This action also provides
for optional terminating action for the
inspections. This amendment is
prompted by reports of fatigue cracking,
stress corrosion cracking, and fracturing
of the horizontal clevis of the inboard
midspar fitting of the number three
strut. The actions specified in this AD
are intended to detect and correct such
cracking and fracturing, which could
result in drooping of the strut at the
strut-to-wing interface, and consequent
separation of the engine and strut from
the airplane.

DATES: Effective January 22, 1997.

The incorporation by reference of
certain publications, as listed in the
regulations, is approved by the Director
of the Federal Register as of January 22,
1997.

The incorporation by reference of
certain other publications listed in the
regulations was approved previously by
the Director of the Federal Register as
follows:

Referenced publication and date

Approval date and Federal Register citation

Boeing Alert Service Bulletin 747-54A2157, January 12, 1995
Boeing Alert Service Bulletin 747-54A2158, November 30, 1994 ..
Boeing Alert Service Bulletin 747-54A2159, November 3, 1994

July 28, 1995 (60 FR 33333, June 28, 1995).
July 28, 1995 (60 FR 33336, July 28, 1995).
June 21, 1995 (60 FR 27008, May 22, 1995).

Comments for inclusion in the Rules
Docket must be received on or before
February 18, 1997.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,

Attention: Rules Docket No. 96—-NM—
249-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055—4056.

The service information referenced in
this AD may be obtained from Boeing
Commercial Airplane Group, P.O. Box
3707, Seattle, Washington 98124-2207.
This information may be examined at

the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW.,
Renton, Washington; or at the Office of
the Federal Register, 800 North Capitol
Street, NW., Suite 700, Washington, DC.

FOR FURTHER INFORMATION CONTACT:
Tamara Dow, Aerospace Engineer,
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Airframe Branch, ANM-120S, FAA,
Seattle Aircraft Certification Office,
1601 Lind Avenue, SW., Renton,

Washington 98056—4056; telephone
(206) 227-2771; fax (206) 227-1181.

SUPPLEMENTARY INFORMATION: The FAA
has received a report indicating that a
complete fracture of the lower
horizontal clevis of the inboard midspar
fitting across the second row of fasteners
from the aft end of the fitting on the
number 3 strut had occurred on a
Boeing Model 747-200 series airplane
equipped with Pratt & Whitney JTO9D-7
series engines. Metallurgical analysis
revealed that the fracture consisted of
three separate cracks that were caused
by fatigue from multiple origins on the
corroded bore surface of the fitting
holes. The final fracture of the fitting
was the result of ductile separation.

The terminating action specified in
AD 87-04-13 R1, amendment 39-5836
(53 FR 2005, January 26, 1988) had been
accomplished on this airplane in
accordance with Boeing Service Bulletin
747-54-2118, Revision 4, dated May 11,
1989. That terminating action consisted
of an eddy current inspection of all the
hole locations and oversizing only the
aft two holes of the horizontal clevis for
both midspar fittings. When the fracture
was detected, the airplane had
accumulated 7,070 flight hours and
1,966 flight cycles (77,823 total flight
hours and 18,858 total flight cycles)
since the accomplishment of the
terminating action.

Additionally, the FAA has received a
report indicating that fatigue and stress
corrosion cracking in the lower
horizontal clevis common to the second
row of fasteners from the aft end of the
inboard midspar fitting of the number 3
strut had occurred on a Boeing Model
747-300 series airplane equipped with
Pratt & Whitney JTOD-7R4G2 series
engines. The length of the crack was
0.67 inch; this crack was found during
an inspection of the aft row common to
the horizontal clevis in accordance with
Boeing Service Bulletin 747-54-2118,
Revision 4, dated May 11, 1989. When
the crack was detected, the airplane had
accumulated 46,118 total flight hours
and 5,485 total flight cycles.

Cracking and fracturing in the
midspar fitting clevis, if not detected
and corrected in a timely manner, could
result in a fractured fitting and drooping
of the strut at the strut-to-wing interface,
and consequent separation of the engine
and strut from the airplane.

Additionally, the FAA has received a
report indicating that broken sealant of
the fasteners has been detected. The
existing sealant was removed in order to
visually inspect the fittings.

Investigation revealed loose fasteners,
corrosion of the fastener holes, and
surface corrosion of the fitting.

Other Relevant Rulemaking

The FAA has previously issued
several other AD’s that address cracking
in the midspar fitting clevis on Boeing
747 series airplanes:

1. AD 87-04-13 R1, amendment 39—
5836: Requires an ultrasonic inspection
to detect cracking of the aft-most two
fastener holes of the upper and lower
horizontal clevis legs in accordance
with Boeing Service Bulletin 747-54—
2118, dated July 25, 1986. In addition,
that AD also provided for rework or
replacement of the pylon midspar
fitting, which would eliminate the need
for the repetitive ultrasonic inspections.
Since the issuance of that AD, Boeing
Service Bulletin 747-54-2118, Revision
1, dated May 21, 1987; Revision 2, dated
April 21, 1988; Revision 3, dated
September 29, 1988; and Revision 4,
dated May 11, 1989; have been
approved as alternative methods of
compliance with that AD.

2. AD 90-06-06, amendment 39-6490
(55 FR 8374, March 7, 1990): Requires
structural modification, among various
other actions, in accordance with
Boeing Document No. D6-35999, dated
March 31, 1989. The FAA has approved
an alternative method of compliance
that extends the compliance time
threshold to a maximum of three years
after the airplane reaches 20,000 total
flight cycles, or until the mandated
strut/wing modification is
accomplished, whichever occurs first.
Additionally, ultrasonic inspections to
detect cracking of the fastener holes are
required at intervals not to exceed 1,000
flight cycles in accordance with the
service bulletin. If cracking or corrosion
is detected during those inspections,
rework or replacement of the midspar
fitting with a new or serviceable part is
required, in accordance with Boeing
Service Bulletin 747-54-2118, dated
July 26, 1986.

3. AD 95-10-16, amendment 39-9233
(60 FR 27008, May 5, 1995): For
airplanes equipped with Pratt &
Whitney Model JT9D engines (excluding
Model JT9D-70 engines), that AD
requires modification of the nacelle
strut and wing structure, and
inspections of the adjacent structure
that has not been replaced by the
modification, in accordance with Boeing
Alert Service Bulletin 747-54A2159,
dated November 3, 1994. As a condition
to extend the compliance time from 32
to 56 months, AD 95-10-16 also
requires repetitive ultrasonic inspection
to detect cracking of the aft-most two
fastener holes in both strut midspar

fittings on the inboard and outboard
nacelle struts, or modification of the aft-
most two fastener holes as described in
Boeing Service Bulletin 747-54-2118.
Since the issuance of that AD, Boeing
Alert Service Bulletin, Revision 1, dated
June 1, 1995; and Revision 2, dated
March 14, 1996; have been approved as
an alternative method of compliance
with that AD.

4. AD 95-13-05, amendment 39-9285
(60 FR 33333, June 28, 1995): For
airplanes equipped with Rolls Royce
Model RB211 series engines, that AD
requires modification of the strut/wing
in accordance with Boeing Alert Service
Bulletin 747-54A2157, dated January
12, 1995. Since the issuance of that AD,
Boeing Alert Service Bulletin 747—
54A2157, Revision 1, dated August 3,
1995; and Revision 2, dated November
14, 1996; have been approved as
alternative methods of compliance with
the AD.

5. AD 95-13-07, amendment 39-9287
(60 FR 33336, July 28, 1995): For
airplanes equipped with General
Electric Model CF6-45 or -50 series
engines, that AD requires modification
of the strut/wing in accordance with
Boeing Alert Service Bulletin 747—
54A2158, dated November 30, 1994.
Since issuance of that AD, Boeing Alert
Service Bulletin 747-54A2158 Revision
1, dated August 17, 1995; and Revision
2, dated August 15, 1996; have been
approved as alternative methods of
compliance with that AD.

Explanation of New Relevant Service
Information

The FAA has reviewed and approved
Boeing Alert Service Bulletin 747—
54A2179, dated June 27, 1996, which
describes procedures for repetitive
ultrasonic inspections to detect
cracking, corrosion, and fracturing of
the upper horizontal clevis of both
midspar fittings on the inboard and
outboard struts, and repetitive detailed
visual (borescope) inspections to detect
cracking, corrosion, and fracturing of
the lower horizontal clevis. The alert
service bulletin also describes
replacement of discrepant parts with
new or serviceable parts, if necessary, or
rework of parts where no discrepancies
are detected. The alert service bulletin
specifies that, for certain airplanes,
these inspections need only be
accomplished on the inboard strut.

For airplanes on which any cracking,
corrosion, or fracturing is detected, the
replacement referenced in the alert
service bulletin involves modification of
the strut/wing in accordance with the
following Boeing service bulletins, as
applicable:
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1. Boeing Alert Service Bulletin 747—-
54A2157, dated January 12, 1995;
Revision 1, dated August 3, 1995; or
Revision 2, dated November 14, 1996
(for airplanes equipped with Rolls
Royce RB211 engines);

2. Boeing Alert Service Bulletin 747—
54—-A2158, dated November 30, 1994;
Revision 1, dated August 17, 1995; or
Revision 2, dated August 15, 1996 (for
airplanes equipped with General
Electric CFC—45/-50 or Pratt & Whitney
JT9D-70 engines); and

3. Boeing Service Bulletin 747—
54A2159, dated November 3, 1994;
Revision 1, dated June 1, 1995, or
Revision 2, dated March 14, 1996 (for
airplanes equipped with Pratt &
Whitney engines).

As an alternative to accomplishing the
strut/wing modification, the alert
service bulletin references Boeing
Service Bulletin 747-54-2118, dated
July 25, 1986; Revision 1, dated May 21,
1987; Revision 2, dated April 21, 1988;
Revision 3, dated September 29, 1988;
or Revision 4, dated May 11, 1989; as
additional sources of service
information for replacement of the
midspar fittings with new parts.

Accomplishment of either the strut/
wing modification or replacement of the
midspar fittings eliminates the need for
the repetitive inspections.

For airplanes on which no
discrepancies are detected, Boeing Alert
Service Bulletin 747-54A2179 describes
procedures for rework of the upper and
the lower horizontal clevis of the
midspar fittings of the inboard and
outboard struts, which, if accomplished
on all the fastener holes, eliminates the
need for the repetitive inspections. The
alert service bulletin recommends that,
for certain airplanes, only rework of the
inboard strut need be accomplished.
The rework consists of performing an
eddy current inspection in accordance
with the 747 Non-Destructive Testing
(NDT) Manual D6-7170 (Part 6, Subject
51-00-00, Figure 19) to detect cracking
of all 10 to 14 fastener hole locations
(depending on fitting design), and
repair, if necessary; oversizing all
fastener holes and applying one coat of
BMS 10-11 Type 1 primer; allowing the
primer to dry; applying BMS 5-95
sealant in the holes and on the shank of
the oversized fasteners; and installing
the oversized fasteners wet. The alert
service bulletin references Boeing
Service Bulletin 747-54-2118, Revision
4, dated May 11, 1989, as an additional
source of service information for the
accomplishment of this rework. In
addition, Boeing Service Bulletin 747—
54-2118, dated July 25, 1986; Revision
1, dated May 21, 1987; Revision 2, dated
April 21, 1988; Revision 3, dated

September 29, 1988; and Revision 4,
dated May 11, 1989; specify certain
rework limitations of the midspar
fittings.

Explanation of the Requirements of the
Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other Boeing Model 747
series airplanes of the same type design,
this AD is being issued to detect and
correct fatigue cracking, stress corrosion
cracking, and fracturing of the inboard
or outboard fittings of the midspar
fitting clevis, which could result in
drooping of the strut at the strut-to-wing
interface, and consequent separation of
the engine and strut from the airplane.

This AD requires visual inspections to
detect broken sealant of the fasteners
and various follow-on actions (visual
inspection to detect corrosion and loose
fasteners, and repair, if necessary);
removal of the existing sealant; and,
after the accomplishment of certain
inspections required by this AD,
application of specific sealant or
corrosion inhibitive compound to all
areas where the sealant was disturbed or
removed.

This AD also requires repetitive visual
inspections to detect cracking,
corrosion, and fracturing of the lower
horizontal clevis of the inboard and
outboard strut midspar fittings, and
replacement of discrepant parts with
new parts, if necessary, or rework, as
applicable. For certain airplanes, this
AD requires that these inspections be
accomplished only on the inboard strut.
This action also provides for optional
terminating action, which, if
accomplished, constitutes terminating
action for the repetitive inspections.

Certain repairs are required to be
accomplished in accordance with a
method approved by the FAA. Other
actions are required to be accomplished
in accordance with the alert service
bulletin described previously.

Difference Between This AD and the
Alert Service Bulletin

Operators should note that while
Boeing Alert Service Bulletin 747—
54A2179 describes rework procedures
for airplanes on which no corrosion or
cracking is detected, this AD specifies
that rework may be accomplished on
airplanes on which corrosion or
cracking is within acceptable limits as
specified by Figures 3 through 7
(inclusive) of Boeing Service Bulletin
747-54-2118.

Operators should also note that,
unlike the alert service bulletin, this AD
requires visual inspections to detect
broken sealant of the fasteners and

various follow-on actions, if necessary
(visual inspection to detect corrosion
and loose fasteners, and repair, if
necessary); removal of the existing
sealant; and, after the accomplishment
of certain inspections required by this
AD, application of specific sealant or
corrosion inhibitive compound to all
areas where the sealant was disturbed or
removed.

Operators should note that this AD
does not require initial or repetitive
ultrasonic inspections of airplanes to
detect cracking and fracturing of the
upper horizontal clevis of both midspar
fittings on the inboard and outboard
struts, as described in the alert service
bulletin.

Interim Action

The FAA finds that, while repetitive
ultrasonic inspections to detect cracking
and fracturing of the upper horizontal
clevis will positively address the unsafe
condition addressed by this AD, the
planned compliance time for the initial
inspection is sufficiently long so that
notice and public comment will be
practicable. The FAA is, therefore,
currently considering additional
rulemaking to propose accomplishment
of these ultrasonic inspections.

Additionally, the manufacturer has
advised that it is currently developing
Revision 1 of Boeing Service Bulletin
747-54A2179, which will describe
rework procedures if cracking or
corrosion is detected, and an alternative
ultrasonic/detailed visual inspection of
the lower horizontal leg. Based on the
results of a final review and approval of
Revision 1 of the service bulletin, the
FAA may also consider approving
Revision 1 of the service bulletin as an
alternative method of compliance for
the requirements of this AD.

Determination of Rule’s Effective Date

Since a situation exists that requires
the immediate adoption of this
regulation, it is found that notice and
opportunity for prior public comment
hereon are impracticable, and that good
cause exists for making this amendment
effective in less than 30 days.

Comments Invited

Although this action is in the form of
a final rule that involves requirements
affecting flight safety and, thus, was not
preceded by notice and an opportunity
for public comment, comments are
invited on this rule. Interested persons
are invited to comment on this rule by
submitting such written data, views, or
arguments as they may desire.
Communications shall identify the
Rules Docket number and be submitted
in triplicate to the address specified
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under the caption ADDRESSES. All
communications received on or before
the closing date for comments will be
considered, and this rule may be
amended in light of the comments
received. Factual information that
supports the commenter’s ideas and
suggestions is extremely helpful in
evaluating the effectiveness of the AD
action and determining whether
additional rulemaking action would be
needed.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the rule that might suggest a need to
modify the rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this AD
will be filed in the Rules Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this rule must
submit a self-addressed, stamped
postcard on which the following
statement is made: ““Comments to
Docket Number 96—-NM-249-AD.” The
postcard will be date stamped and
returned to the commenter.

Regulatory Impact

The regulations adopted herein will
not have substantial direct effects on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with Executive Order 12612,
it is determined that this final rule does
not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

The FAA has determined that this
regulation is an emergency regulation
that must be issued immediately to
correct an unsafe condition in aircraft,
and that it is not a “‘significant
regulatory action” under Executive
Order 12866. It has been determined
further that this action involves an
emergency regulation under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979). If it is
determined that this emergency
regulation otherwise would be
significant under DOT Regulatory
Policies and Procedures, a final
regulatory evaluation will be prepared
and placed in the Rules Docket. A copy
of it, if filed, may be obtained from the
Rules Docket at the location provided
under the caption ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

96-25-01 Boeing: Amendment 39-9842.
Docket 96—-NM—-249—-AD.

Applicability: Model 747 series airplanes
having line positions 1 through 886;
equipped with Pratt & Whitney JT9D-3, -7,
and —70 series engines, General Electric CF6—
45/-50 series engines, or Rolls Royce RB211
series engines; certificated in any category.

Note 1: Except as described in Note 2 of
this AD, this AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (h) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Note 2: This AD does not apply to any
airplane on which the strut midspar fittings
have been modified in accordance with
Boeing Service Bulletin 747-54-2118, which
was originally released on July 25, 1986. In
addition, this AD does not apply to any
airplane on which the strut/wing
modification has been accomplished in
accordance with the following Boeing service
bulletins:

1. Boeing Alert Service Bulletin 747—
54A2157, dated January 12, 1995; Revision 1,
dated August 3, 1995; or Revision 2, dated
November 14, 1996;

2. Boeing Alert Service Bulletin 747—
54A2158, dated November 30, 1994; Revision
1, dated August 17, 1995; or Revision 2,
dated August 15, 1996; or

3. Boeing Alert Service Bulletin 747—
54A2159, dated November 3, 1994; Revision
1, dated June 1, 1995; or Revision 2, dated
March 14, 1996.

Compliance: Required as indicated, unless
accomplished previously.

To prevent drooping of the strut at the
strut-to-wing interface, and consequent
separation of the engine and strut from the
airplane due to cracking or fracturing of the
midspar fitting clevis, accomplish the
following:

(a) For all airplanes: Prior to the
accomplishment of each inspection required
by paragraphs (b), (c), (d), and (e) of this AD,
perform a visual inspection to detect any
broken sealant common to the lower
horizontal clevis of the inboard (for all
airplanes) and the outboard (for Group 1
airplanes identified in Boeing Alert Service
Bulletin 747-54A2179, dated June 27, 1996)
midspar fittings, and of the fasteners, in
accordance with normal maintenance
practices.

(1) If no broken sealant is detected, prior
to further flight, remove the existing sealant
in accordance with normal maintenance
practices, and perform the inspections
required by paragraph, (b), (c), (d), and/or (e)
of this AD, as applicable, at the times
specified in the applicable paragraph.
Thereafter, prior to further flight following
completion of each inspection required by
paragraph (b), (c), (d), and/or (e) of this AD;
reapply sealant to any area where the existing
sealant was removed or disturbed, in
accordance with Boeing 747 Maintenance
Manual 51-31-01, or apply corrosion
inhibitive compound BMS 3-23 in
accordance with Boeing 747 BSOP 20-41-05.

(2) If any broken sealant is detected, prior
to further flight, remove the existing sealant
and perform a visual inspection of the fitting
to detect corrosion of the fitting and check for
loose fasteners by attempting to rotate them
or move them upward with finger pressure.

(i) If no corrosion or loose fastener is
detected, perform the inspections required by
paragraph (b), (c), (d), and/or (e) of this AD,
as applicable, at the times specified in the
applicable paragraph. Thereafter, prior to
further flight following completion of each
inspection required by paragraph (b), (c), (d),
and/or (e) of this AD: Reapply sealant to any
area where the existing sealant was removed
or disturbed, in accordance with Boeing 747
Maintenance Manual 51-31-01, or apply
corrosion inhibitive compound BMS 3-23 in
accordance with Boeing 747 BSOP 20-41-05.

(ii) If any corrosion or loose fastener is
detected, prior to further flight, repair in
accordance with a method approved by the
Manager, Seattle Aircraft Certification Office
(ACO), FAA, Transport Airplane Directorate.

(b) For all airplanes: Perform a detailed
visual borescope inspection to detect
cracking, corrosion, and fracturing of the
lower horizontal clevis of both midspar
fittings of the inboard struts, in accordance
with Boeing Alert Service Bulletin 747—
54A2179, dated June 27, 1996, at the time
specified in paragraph (b)(1), (b)(2), or (b)(3),
as applicable.

(1) For Groups 1 and 6 airplanes, as
identified in the alert service bulletin:
Perform the inspection at the time specified
in paragraph (b)(1)(i) or (b)(1)(ii), as
applicable.

(i) Within 150 flight cycles or 60 days after
the effective date of this AD, whichever
occurs first. Or
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(i) If terminating action has been
accomplished in accordance with Boeing
Service Bulletin 747-54-2118, Revision 1,
dated May 21, 1987; Revision 2, dated April
21, 1988; Revision 3, dated September 29,
1988; or Revision 4, dated May 11, 1989;
within the last 500 flight cycles prior to the
effective date of this AD: Perform the
inspection required by this paragraph within
500 flight cycles or 12 months after the
effective date of this AD, whichever occur
first.

(2) For Group 2, 3, and 4 airplanes, as
identified in the alert service bulletin:
Perform the inspection at the time specified
in paragraph (b)(2)(i) or (b)(2)(ii), as
applicable.

(i) Within 150 flight cycles or 60 days after
the effective date of this AD, whichever
occurs first. Or

(i) If terminating action has been
accomplished in accordance with Boeing
Service Bulletin 747-54-2118, Revision 1,
dated May 21, 1987; Revision 2, dated April
21, 1988; Revision 3, dated September 29,
1988; or Revision 4, dated May 11, 1989;
within the last 1000 flight cycles prior to the
effective date of this AD: Perform the
inspection within 1000 flight cycles or 12
months after the effective date of this AD,
whichever occurs first.

(3) For Group 5 airplanes, as identified in
the alert service bulletin: Perform the
inspection at the time specified in paragraph
(b)(3)(i) or (b)(3)(ii), as applicable.

(i) Within 150 flight cycles or 60 days after
the effective date of this AD, whichever
occurs first. Or

(i) If terminating action has been
accomplished in accordance with Boeing
Service Bulletin 747-54-2118, Revision 1,
dated May 21, 1987; Revision 2, dated April
21, 1988; Revision 3, dated September 29,
1988; or Revision 4, dated May 11, 1989;
within the last 800 flight cycles prior to the
effective date of this AD: Perform the
inspection within 800 flight cycles or 12
months after the effective date of this AD,
whichever occurs first.

(c) For Group 1 airplanes, as identified in
Boeing Alert Service Bulletin 747-54A2179:
Perform a detailed visual borescope
inspection to detect cracking, corrosion, and
fracturing of the lower horizontal clevis of
both midspar fittings of the outboard struts,
in accordance with Boeing Alert Service
Bulletin 747-54A2179, dated June 27, 1996,
at the time specified in paragraph (c)(1) or
(c)(2) of this AD, as applicable.

(1) Within 200 flight cycles or 60 days after
the effective date of this AD, whichever
occurs first. Or

(2) If terminating action has been
accomplished in accordance with Boeing
Service Bulletin 747-54-2118, Revision 1,
dated May 21, 1987; Revision 2, dated April
21, 1988; Revision 3, dated September 29,
1988; or Revision 4, dated May 11, 1989;
within the last 1,000 flight cycles prior to the
effective date of this AD: Perform the
inspection within 1,000 flight cycles or 12
months after the effective date of this AD,
whichever occurs first.

(d) For all airplanes: Repeat the inspections
of the inboard struts, as specified in
paragraph (b) of this AD, at the time specified

in paragraph (d)(1) or (d)(2), as applicable,
until the terminating action specified in
paragraph (f) or (g) of this AD, as applicable,
has been accomplished.

(1) For Groups 1 and 6 airplanes: Repeat
the inspections at the time specified in either
paragraph (d)(1)(i) or (d)(1)(ii) of this AD, as
applicable.

(i) Inspect thereafter at intervals not to
exceed 150 flight cycles or 3 months,
whichever occurs first. Or

(i) If the aft two fastener holes have been
oversized, an eddy current inspection of the
remaining holes has been performed, and
fasteners have been installed wet with BMS
5-95 in accordance with Boeing Service
Bulletin 747-54-2118, Revision 1, dated May
21, 1987; Revision 2, dated April 21, 1988;
Revision 3, dated September 29, 1988; or
Revision 4, dated May 11, 1989: Inspect
thereafter at intervals not to exceed 150 flight
cycles.

(2) For Groups 2, 3, 4, and 5 airplanes:
Repeat the inspections at the time specified
in either paragraph (d)(2)(i) or (d)(2)(ii) of
this AD, as applicable.

(i) Inspect thereafter at intervals not to
exceed 300 flight cycles or 6 months,
whichever occurs first. Or

(ii) If the aft two fastener holes have been
oversized, an eddy current inspection of the
remaining holes has been performed, and
fasteners have been installed wet with BMS
5-95 in accordance with Boeing Service
Bulletin 747-54-2118, Revision 1, dated May
21, 1987; Revision 2, dated April 21, 1988;
Revision 3, dated September 29, 1988; or
Revision 4, dated May 11, 1989: Inspect
thereafter at intervals not to exceed 300 flight
cycles.

(e) For Group 1 airplanes: Repeat the
inspection of the outboard struts, as required
by paragraph (c) of this AD, at the times
specified in either paragraph (e)(1) or (e)(2)
of this AD, as applicable.

(1) Inspect thereafter at intervals not to
exceed 300 flight cycles or 6 months,
whichever occurs first. Or

(2) If the aft two fastener holes have been
oversized, an eddy current inspection of the
remaining holes has been performed, and
fasteners have been installed wet with BMS
5-95 in accordance with Boeing Service
Bulletin 747-54-2118, Revision 1, dated May
21, 1987; Revision 2, dated April 21, 1988;
Revision 3, dated September 29, 1988; or
Revision 4, dated May 11, 1989: Inspect
thereafter at intervals not to exceed 300 flight
cycles.

(f) For all airplanes: If any cracking,
caorrosion, or fracturing is detected during
any inspection required by this AD, and it is
outside the limits specified in Boeing Service
Bulletin 747-54-2118, Revision 4, dated May
11, 1989: Prior to further flight, accomplish
the requirements of either paragraph (f)(1) or
(f)(2) of this AD. Following accomplishment
of those actions, no further action is required
by this AD.

(1) Accomplish the strut/wing modification
specified in paragraph (f)(1)(i), (f)(1)(ii), or
(A(2)(iii) of this AD, as applicable.

(i) For airplanes equipped with Rolls Royce
Model RB211 series engines: Accomplish the
strut/wing modification in accordance with
Boeing Alert Service Bulletin 747-54A2157,

Revision 2, dated November 14, 1996.
Accomplishment of this paragraph also
terminates the requirements of AD 95-13-05,
amendment 39-9285.

(ii) For airplanes equipped with General
Electric Model CF6-45 or —50 series engines
or Pratt & Whitney Model JT9D-70 series
engines: Accomplish the strut/wing
modification in accordance with Boeing Alert
Service Bulletin 747-54A2158, Revision 2,
dated August 15, 1996. Accomplishment of
this paragraph also terminates the
requirements of AD 95-13-07, amendment
39-9287.

(iii) For airplanes equipped with Pratt &
Whitney Model JT9D series engines
(excluding Model JT9D-70 engines):
Accomplish the strut/wing modification, in
accordance with Boeing Alert Service
Bulletin 747-54A2159, Revision 2, dated
March 14, 1996. Accomplishment of this
paragraph also terminates the requirements
of AD 95-10-16, amendment 39-9233.

(2) Replace the midspar fittings of the strut
with new or serviceable fittings in
accordance with Boeing Service Bulletin
747-54-2118, Revision 4, dated May 11,
1989.

(9) For all airplanes: If any cracking or
corrosion is detected during any inspection
required by this AD that is within the limits
specified in Boeing Service Bulletin 747-54—
2118, Revision 4, dated May 11, 1989: Prior
to further flight, accomplish the requirements
of either paragraph (g)(1), (9)(2), or (g)(3) of
this AD.

(1) For Group 2, 3, 4, and 5 airplanes:
Rework both the upper and lower horizontal
clevis of the midspar fittings of each inboard
strut, and for Group 1 airplanes, rework both
the upper and lower horizontal clevis of the
midspar fittings of each inboard and
outboard strut, in accordance with Boeing
Service Bulletin 747-54-2118, Revision 1,
dated May 21, 1987; Revision 2, dated April
21, 1988; Revision 3, dated September 29,
1988; or Revision 4, dated May 11, 1989.
Accomplishment of the requirements of this
paragraph constitute terminating action for
the requirements of this AD provided that the
actions specified in paragraphs (g)(1)(i),
(@)(D)(iD), (g)(1)(iii), and (g)(1)(iv) are also
accomplished.

(i) The rework shall be accomplished on all
holes of the horizontal flanges;

(ii) The rework shall include an eddy
current inspection of all holes at the
horizontal flanges, in accordance with Boeing
Non-Destructive Testing (NDT) Manual D6—
7170 Part 6, Subject 51-00-00, Figure 19.

(iii) All holes of the horizontal flanges shall
be oversized and insurance cut an additional
0.0312 inch, in accordance with Boeing
Service Bulletin 747-54-2118, Revision 4,
dated May 11, 1989. And

(iv) One coat of BMS 10-11 Type 1 primer
shall be applied to the fastener holes, and the
oversized fasteners shall be installed wet
with BMS 5-95 sealant, in accordance with
Boeing Service Bulletin 747-54-2118,
Revision 4, dated May 11, 1989.

(2) For Group 2, 3, 4, and 5 airplanes:
Rework both the upper and lower horizontal
clevis of the midspar fittings of each inboard
strut, and for Group 1 airplanes, rework both
the upper and lower horizontal clevis of the
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midspar fittings of each inboard and
outboard strut, in accordance with Boeing
Service Bulletin 747-54-2118, dated July 25,
1986. Accomplishment of the requirements
of this paragraph constitute terminating
action for the requirements of this AD.

(3) Accomplish the rework (removal of
cracking and corrosion) specified in Boeing
Service Bulletin 747-54-2118, Revision 4,
dated May 11, 1989, with the exception that
eddy current inspections specified in that
service bulletin must be accomplished in
accordance with Boeing Non-Destructive
Testing (NDT) Manual D6-7170 Part 6,
Subject 51-00-00, Figure 19. Thereafter,
repeat the inspections specified in paragraph

(d) or (e) of this AD, as applicable, at the time
required by the applicable paragraph.

(h) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager, Seattle
ACO. Operators shall submit their requests
through an appropriate FAA Principal
Maintenance Inspector, who may add
comments and then send it to the Manager,
Seattle ACO.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Seattle ACO.

(i) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(j) Certain actions shall be done in
accordance with the Boeing Alert Service
Bulletins listed in the following table. The
incorporation by reference of those
documents was approved previously by the
Director of the Federal Register, in
accordance with 5 U.S.C. 552(a) and 1 CFR
part 51, as of the dates specified in the table
below:

Referenced service bulletin and date

Approval date and Federal Register citation

747-54A2157, January 12, 1995
747-54A2158, November 30, 1994 ...

747-54A2159, November 3, 1994 .....................

July 28, 1995 (60 FR 33333, June 28, 1995).
July 28, 1995 (60 FR 33336, July 28, 1995).
June 21, 1995 (60 FR 27008, May 22, 1995).

Certain other actions shall be done in accordance with the following Boeing service bulletins, which contain the

specified effective pages:

Service bulletin referenced and date

Revision
level shown
on page

Date shown on page

Alert 747-54A2179, June 27, 1996 ..................

747-54A2157, Revision 1, August 3, 1995

747-54A2157, Revision 2, November 14, 1996
747-54A2158, Revision 1, August 17, 1995 .....
747-54A2158, Revision 2, August 15, 1996 .....

747-54A2159, Revision 1, June 1, 1995
747-54A2159, Revision 2, March 14, 1996
747-54-2118, July 25, 1986

Notice of Status Change, 747-54-2118 NSC 1, October 5, 1986 ...
747-54-2118, Revision 1, May 21, 1987 ..........

747-54-2118, Revision 2, April 21, 1988

747-54-2118, Revision 3, September 29, 1988

747-54-2118, Revision 4, May 11, 1989 ..........

1-175

170.

2
.............. 1

1-5, 7-13, 17-21, 24, 2
30, 31, 38, 39, 48-51,
58, 59, 61, 69-72, 84,
101, 117, 134, 151,

6, 14-16, 22, 23, 26-29, 1
32-37, 40-47, 52-57,
60, 62—68, 73-83, 85—
100, 102-116, 118-
133, 135-150, 152—-

®) | June 27, 1996.

1 | August 3, 1995.
November 14, 1996.
August 17, 1995.
August 15,

1996.
1 | June 1, 1995.
2 | March 14, 1996.
(1) | July 25, 1986.
(%) | October 5, 1986.
1| May 21, 1987.
April 21, 1988.

May 21, 1987.

169, 171-175.
25 (1) | July 25, 1986.
................................................ 1-6, 9, 10, 12, 21, 22 ..... 3 | September 29, 1988.
7, 8, 13-20, 23, 24, 26— 1| May 21, 1987.
175.
11 e 2 | April 21, 1988.
25 (%) | July 25, 1986.
................................................. 1-12, 16, 17, 21-170, 4 | May 11, 1989.
173, 174.
13, 18-20 ..ccvvviriiricnne 2 | April 21, 1988.
14,15 s 1| May 21, 1987.
171, 172, 175, 176 ......... 1| July 25, 1986.

1 Original.

The incorporation by reference of those
documents was approved by the Director of
the Federal Register in accordance with 5
U.S.C. 552(a) and 1 CFR part 51. Copies may
be obtained from Boeing Commercial
Airplane Group, P.O. Box 3707, Seattle,
Washington 98124-2207. Copies may be
inspected at the FAA, Transport Airplane
Directorate, 1601 Lind Avenue, SW., Renton,

Washington; or at the Office of the Federal
Register, 800 North Capitol Street, NW., suite
700, Washington, DC.

(k) This amendment becomes effective on
January 2, 1997.

Issued in Renton, Washington, on
November 25, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-30685 Filed 12-16-96; 8:45 am]
BILLING CODE 4910-13-U



Federal Register / Vol. 61,

No. 243 / Tuesday, December 17, 1996 / Rules and Regulations 66207

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 270
[Release No. IC-22389; File No. S7-15-94]
RIN 3235-AF97

Custody of Investment Company
Assets With Futures Commission
Merchants and Commodity Clearing
Organizations

AGENCY: Securities and Exchange
Commission.

ACTION: Final Rule.

SUMMARY: The Commission is adopting
a new rule under the Investment
Company Act of 1940 to permit
registered investment companies to
maintain their assets with futures
commission merchants and certain
other entities in connection with futures
contracts and commodity options traded
on U.S. and foreign exchanges.
Currently, investment companies
generally must maintain assets relating
to these transactions in special accounts
with a custodian bank. The new rule
will enable investment companies to
effect their commodity trades in the
same manner as other market
participants under conditions designed
to provide custodial protections for
investment company assets.

EFFECTIVE DATE: The rule will become
effective January 16, 1997.

FOR FURTHER INFORMATION CONTACT:
Kenneth J. Berman, Assistant Director,
Office of Regulatory Policy, Division of
Investment Management, at (202) 942—
0690, or Elizabeth R. Krentzman,
Assistant Director, Office of Disclosure
and Investment Adviser Regulation,
Division of Investment Management, at
(202) 942-0721, Securities and
Exchange Commission, 450 Fifth Street,
N.W., Mail Stop 10-2, Washington, D.C.
20549.

Requests for formal interpretive
advice should be directed to the Office
of Chief Counsel at (202) 942—-0659,
Division of Investment Management,
Securities and Exchange Commission,
450 Fifth Street, N.W., Mail Stop 10-6,
Washington, D.C. 20549.
SUPPLEMENTARY INFORMATION: The
Securities and Exchange Commission
(““Commission”) today is adopting rule
17f-6 [17 CFR 270.17f-6] under the
Investment Company Act of 1940 [15
U.S.C. 80a] (the “Investment Company
Act”). The new rule governs the custody
of investment company assets by futures
commission merchants and other
entities used for settling commodity
transactions. The rule does not affect the

extent to which investment companies
may engage in commodity trading.
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Executive Summary

The Commission is adopting rule 17—
6 under the Investment Company Act.
Rule 17f—6 permits registered
management investment companies,
unit investment trusts (“UITs”), and
face-amount certificate companies
(collectively, “funds’) to maintain
assets (i.e., margin) with futures
commission merchants (“FCMs”) in
connection with commodity
transactions effected on both domestic
and foreign exchanges. Currently, funds
generally must maintain such assets in
special accounts with a custodian bank.
The new rule is designed to eliminate
unnecessary regulatory burdens, and to
enable funds to effect their commodity
trades in the same manner as other
market participants.

Rule 17f—6 permits funds to maintain
their assets with FCMs that are
registered under the Commodity
Exchange Act (““CEA”) and that are not
affiliated with the fund. Rule 176
requires a written contract between the
fund and the FCM to contain certain
provisions. Among other things, the
FCM must agree that any other FCMs
used to clear the fund’s trades meet the
rule’s requirements (other than the
requirement of a contract with the
fund). To protect fund assets from loss
in the event of an FCM’s bankruptcy,
any gains on fund transactions may be
maintained with an FCM only in de
minimis amounts.

Unlike the rule as originally
proposed, rule 17f-6 does not require a
fund’s board of directors to select and

monitor the fund’s FCM arrangements,
nor does the rule require an FCM that
holds fund assets to meet capital
standards in excess of those imposed
under the CEA.

Rule 17f—6 does not require that assets
related to commodities transactions be
maintained with an FCM. Funds may
continue to maintain such assets in a
special account with a custodian bank.

I. Background

A. Commodities Trading and
Investment Company Act Custody

The Commission proposed rule 17f-6
under the Investment Company Act to
permit management investment
companies to effect their commodity
trades by placing assets relating to such
transactions directly with FCMs.1 Over
the last several years, fund participation
in commodity markets has increased. A
fund, for example, may engage in
commodity trades to hedge its portfolio
against declines in securities prices,
changes in interest rates, or foreign
currency fluctuations.2 A fund also may
enter into commodity transactions to
adjust the percentage of its portfolio
held in cash, debt, and stocks without
having to buy or sell the actual assets.3

To enter into a futures contract or
write a commodity option, a customer
typically deposits with an FCM, as
security for performance of its
obligations, a specified amount of assets
or cash as “initial margin.” 4 In the case

1Rule 17f-6 was proposed for public comment on
May 24, 1994. Custody of Investment Company
Assets with Futures Commission Merchants and
Commodity Clearing Organizations, Investment
Company Act Release No. 20313 (May 24, 1994) [59
FR 28286 (June 1, 1994)] [hereinafter the Proposing
Release].

2Commodity transactions include futures
contracts and options on futures contracts and
physical commodities. A futures contract generally
is a bilateral agreement providing for the purchase
or sale of a specified commodity at a stated time
in the future for a fixed price. Robert E. Fink &
Robert B. Feduniak, Futures Trading 10 (1988)
[hereinafter Fink & Feduniak]. A commodity option
gives its holder the right, for a specified period of
time, to either buy (in the case of a call option) or
sell (in the case of a put option) the subject of the
option at a predetermined price. The writer (seller)
of an option is obligated to sell or buy the specified
commodity at the election of the option holder. 1
Philip M. Johnson & Thomas L. Hazen,
Commodities Regulation section 1.07 (2d ed. Supp.
1991) [hereinafter Johnson & Hazen].

3Taking a position in a futures contract with
respect to stocks that comprise the Standard &
Poor’s 500 Index, for example, may be more
efficient than buying and selling all of the stocks
that comprise that index due to lower brokerage and
transaction costs.

4Unlike the parties to a futures contract, only the
writer (seller) of an option is subject to margin
requirements; the option holder (purchaser) pays
the writer a one-time premium as compensation in
full for its right to compel the writer’s performance.
See Proposing Release, supra note, at n.44 and
accompanying text.
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of a fund, placing initial margin with an
FCM could be viewed as placing fund
assets in the custody of the FCM.5 The
FCM then clears the transaction by
posting margin either directly with a
clearing organization or with one or
more other FCMs that will effect the
transaction through the clearing
organization.6

Section 17(f) generally permits a fund
to maintain its assets only in the
custody of a bank, a member of a
national securities exchange, the fund
itself, or a national securities
depository.7 Under no-action positions
of the Division of Investment
Management, a fund may, consistent
with the requirements of section 17(f),
place assets relating to commodity
transactions in a special account with a
third party custodian bank (“third party
accounts’).8 As a consequence, an FCM
must use its own assets to effect fund
commodity trades.

The Commission proposed rule 17f-6
to respond to certain criticisms
associated with third party accounts.®
Commenters have indicated that third
party accounts create systemic liquidity
risks by diverting FCM capital, which
would otherwise be available for use in
the marketplace, to effect fund

S|nitial margin is not considered part of the
contract or option price, and is returned upon
termination of the position, unless used to cover a
loss. Initial margin in commaodity transactions thus
differs from securities margin, which represents a
partial payment for securities purchased by a broker
on its customer’s behalf. Initial margin can also be
contrasted with variation margin, which is credited
or assessed at least daily to reflect any gains or
losses in the contract’s value. In contrast to initial
margin, variation margin represents the system of
marking to market the contract’s value. Through
this system, losses on one side of a contract position
are matched with and paid as profits to the other
side of the transaction. See Proposing Release,
supra note at nn.34-38 and accompanying text, and
infra note.

6The clearing organization matches the trade on
behalf of the exchange, and acts as guarantor of the
opposite side of the transaction. An FCM executing
trades on an exchange must be a member of that
exchange; nonmembers trade by entering orders
through an exchange member. To clear transactions
with a clearing organization, an FCM must be both
an exchange member and a member of the clearing
organization. Non-clearing member FCMs must
execute their transactions through a clearing
member. A commodity transaction, therefore, may
be effected through several FCMs.

715 U.S.C. 80a-17(f). See also Investment
Company Act rules 17f-1 [17 CFR 270.17f-1]
(custody with members of national securities
exchanges); 17f-2 [17 CFR 270.17f-2] (custody by
funds themselves); 17f—-4 [17 CFR 270.17f-4]
(custody with securities depositories); 17f-5 [17
CFR 270.17f-5] (custody of fund securities outside
the United States).

8See, e.g., Prudential Bache IncomeVertible Plus
Fund, Inc. (pub. avail. Nov. 20, 1985). The third
party account may be maintained in the name of the
FCM, but the FCM’s ability to withdraw these funds
is limited. See Proposing Release, supra note, at
n.55 and accompanying text.

9See Proposing Release, supra note, at nn.61-70
and accompanying text.

transactions.10 Commenters also have
stated that third party arrangements are
unnecessary because they are unlikely
to provide any special protection to
fund assets in FCM bankruptcy
proceedings. The U.S. Bankruptcy Code
and rules of the Commodity Futures
Trading Commission (“CFTC”’) provide
that customer assets relating to
commodity transactions generally have
priority over other creditors’ claims, and
are subject to distribution based on each
customer’s pro rata share of the
available customer property.1t Although
the issue has not been judicially
determined, the CFTC staff has stated
that assets in a third party account will
be subject to the same pro rata treatment
as all other assets in the FCM'’s
custody.12 Finally, third party accounts
may be redundant in view of the
safeguards for customer assets afforded
by the CEA and CFTC rules.

B. Custodial Protections for Customer
Assets Under the Commaodity Exchange
Act

The CEA and CFTC rules contain
provisions designed to safeguard
customer assets held by an FCM.13 For
transactions traded on domestic
exchanges, extensive regulations,
known as the “‘segregation

10 According to a 1988 report, third party
accounts may have been a source of liquidity stress
in the clearing and credit systems during the
October 1987 market break. Report of the
Presidential Task Force on Market Mechanisms
(1988) VI-73 to —74 (discussing statements of
members of the Chicago Mercantile Exchange).

1111 U.S.C. 766; CFTC rule 190.08 [17 CFR
190.08].

12CFTC Financial and Segregation Interpretation
No. 10, Treatment of Funds Deposited in
Safekeeping Accounts, 1 Comm. Fut. L. Rep. (CCH)
§7120 at 7130 (CFTC Division of Trading and
Markets, May 23, 1984) [hereinafter Interpretation
No. 10]. See also CFTC Advisory No. 37-96,
Responsibilities of Futures Commission Merchants
and Relevant Depositories with Respect to Third
Party Custodial Accounts (July 25, 1996)
(discussing Interpretation No. 10 and requesting
that FCMs review their custody arrangements with
depository institutions to assure that they fully
accord with the requirements of the CEA and CFTC
regulations).

13Maintaining assets in an FCM’s custody is not
without risk. An FCM is financially responsible for
the trade obligations of its customers. Johnson &
Hazen, supra note 2, at section 1.10. If an FCM
becomes insolvent and cannot cover the obligations
of a defaulting customer, the FCM’s non-defaulting
customers may be affected. The clearing
organization has the right to use customer assets
held at the clearing organization level to satisfy a
commodity loss on behalf of the FCM’s customers.
The resulting shortfall in the customer assets may
be borne by the FCM’s non-defaulting customers.
See supra note 11 and infra note 17, and
accompanying text (regarding FCM bankruptcy
provisions). To date, however, losses of customer
funds have been rare. See Andrea M. Corcoran &
Susan C. Ervin, Maintenance of Market Strategies
in Futures Broker Insolvencies: Futures Position
Transfers From Troubled Firms, 44 Wash. & Lee L.
Rev. 849, 863-64 (1987) (‘‘customer losses have
been forestalled * * *, in significant measure, by
the voluntary contributions of futures exchanges’).

requirements,” are designed to protect
customer funds in an FCM’s
possession.14 Under these requirements,
an FCM may maintain customer assets
in a single commingled bank account
established for those assets. The FCM
must segregate customer funds from the
FCM'’s own assets, and may not use one
customer’s assets to carry another
customer’s trades.15 Special provisions,
which parallel the segregation
requirements for domestic transactions,
govern the safekeeping of margin
relating to foreign exchange-traded
transactions.16 CFTC rules require an
FCM engaging in foreign commodity
transactions to maintain a ‘‘secured
amount,” which generally represents
the assets required to margin the foreign
commodity trades of its U.S.
customers.17

As proposed, rule 17f—6 would have
permitted funds to post commodity
margin with FCMs registered under the
CEA, subject to certain conditions.
Nineteen commenters commented on
proposed rule 17f-6. Commenters
generally supported the rule’s adoption,
while recommending certain changes to
the proposed rule.

Il. Rule 17f-6

The Commission is adopting rule 17f—
6 with a number of changes based on
commenters’ suggestions. Rule 17f-6, as
adopted, extends to registered
investment companies.18 The adopted

14CEA section 4d(2) [7 U.S.C. 6d(2)]; CFTC rules
1.20 to .30 [17 CFR 1.20 to .30].

15Customer funds also may be maintained in a
commingled bank account established by the
clearing organization for the FCM’s customers.

16CFTC rule 30.7 [17 CFR 30.7].

171d. In the event of an FCM’s bankruptcy, CFTC
rules provide for the allocation of property among
different types of customer accounts, which include
customer assets underlying U.S. and foreign trades
that are subject to the segregation and secured
amount requirements, respectively. While customer
assets relating to U.S. and foreign-based trades are
subject to the same pro rata treatment in FCM
bankruptcy proceedings (see supra note 11 and
accompanying text), customers of U.S. and foreign
trades may receive different proportional amounts
based on the assets attributed to the respective
account classes. For example, a shortfall in the
secured amount (e.g., due to a customer default or
currency fluctuations during bankruptcy
proceedings) will result in customers of foreign
trades receiving a smaller percentage of their
margin deposits than customers of the segregated
account class underlying U.S. trades. Although the
maintenance of separate customer accounts for U.S.
and foreign-based trading may result in different
pro rata distributions in FCM bankruptcy
proceedings, these differences generally are
attributable to the investment risks associated with
U.S. and foreign-based commodity transactions
rather than differences in custodial protections.

18See rule 17f-6(b)(3) [17 CFR 270.17f-6(b)(3)]
(defining “Fund’’). The Commission notes that
trading in futures contracts and commodity options
ordinarily requires a significant degree of
management. Since unit investment trust (“UIT”)
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rule incorporates the safeguards that are
provided for fund assets under the CEA
and CFTC rules and, in so doing,
generally permits funds to effect
domestic and foreign commodity
transactions in the same manner as
other market participants.

A. Role of Fund Board of Directors

Proposed rule 17f-6 would have
required a fund’s board of directors (or
the board’s delegate) to find that
maintaining the fund’s assets with an
FCM is consistent with the best interests
of the fund and its shareholders. The
proposed rule also would have required
the board or its delegate to establish a
monitoring system to ensure compliance
with the requirements of the rule.
Several commenters opposed this
approach, stating that the level of board
involvement was burdensome and
unnecessary in light of the regulatory
safeguards under the CEA and CFTC
rules.

Upon further consideration of the
issue, the Commission believes that the
rule’s objective standards (in particular,
the requirement of FCM registration and
the related CFTC segregation and
secured amount requirements) make
specific provisions concerning board
oversight unnecessary.1® As adopted,
rule 17f—6 does not require a fund’s
board to select or monitor the FCMs
with which the fund places margin. Like
other aspects of fund operations,
however, FCM arrangements will
remain subject to the board’s general
oversight.20 In this regard, fund boards

portfolios are generally unmanaged, it is unclear at
present to the Commission how an investment
company that engages is commodity trading could
meet the requirements imposed on a UIT by the
Investment Company Act, including section 4(2)
thereof [15 U.S.C. 80a—4(2)].

Rule 17f-6 also is available to face-amount
certificate companies that are governed by section
28 of the Investment Company Act [15 U.S.C. 80a—
28]. See IDS Certificate Company, Investment
Company Act Release Nos. 21098 (May 26, 1995)
[60 FR 28818 (June 2, 1995)] (Notice of Application)
and 21155 (June 21, 1995) [59 SEC Docket 1918]
(Order) (regarding, among other things, a face-
amount certificate company’s participation in
commodity markets and the use of third party
accounts).

19Eliminating the requirement in rule 17f-6 for
the board or its delegate to select and monitor FCM
arrangements differs from the approach under rule
17f-5, which governs the custody of fund assets
outside the United States. Custody arrangements for
assets maintained outside the United States and
related safeguards vary widely from one country to
another. As such, it appears to be appropriate for
such rule to require case-by-case evaluations. See
Custody of Investment Company Assets Outside the
United States, Investment Company Act Release No.
21259 (July 27, 1995) [60 FR 39592 (Aug. 2, 1995)].
In contrast, domestic and foreign FCM
arrangements are subject to a regulatory framework
under the CEA designed to provide consistent
safeguards.

20The Investment Company Act and state law
impose oversight responsibilities on a fund’s board

have a particular responsibility to ask
questions concerning why and how the
fund uses futures and other derivative
instruments, the risks of using such
instruments, and the effectiveness of
internal controls designed to monitor
risk and assure compliance with
investment guidelines regarding the use
of such instruments.

B. Eligible FCM Custodians

1. FCM Registration and CFTC Net
Capital Requirements

Like the proposed rule, rule 17f—6
permits a fund to place and maintain
assets with an FCM that is registered
under the CEA.21 Registered FCMs are
subject to the requirements of the CEA
and CFTC rules thereunder, which,
among other things, address the
safekeeping of assets in FCM custody.22
Rule 17f—6 does not require that the
FCM be a member of a commodity
exchange or clearing organization. Such
a requirement would not appear
necessary for the protection of fund
assets and would unnecessarily limit
the number of FCMs that could be used
as fund custodians.23 A registered FCM,
regardless of its membership status, is
subject to the CEA and CFTC
safekeeping requirements.

Under CFTC rules, a registered FCM
must maintain adjusted net capital
equal to or exceeding the greatest of (i)
$250,000, (ii) 4% of customer funds
maintained in safekeeping, or (iii) for an
FCM that also is a registered securities
broker-dealer, the net capital required
by rule 15¢3-1(a) under the Securities
Exchange Act of 1934.24 An FCM
generally must notify the CFTC of
potential capital impairment if the ratio
of its total adjusted net capital to CFTC
required minimums falls below 1509%b.25
Rule 17f-6, as proposed, would have
required an FCM holding fund assets to

of directors to protect the interests of fund
shareholders. See, e.g., Burks v. Lasker, 441 U.S.
471, 484 (1979).

21See rule 17f-6(b)(4) [17 CFR 270.17f-6(b)(4)]
(defining “Futures Commission Merchant). The
FCM may, in turn, place the initial margin with
certain other market participants, such as a clearing
organization, to effect the fund’s transactions. See
rule 17f-6(a)(1)(ii) [17 CFR 270.17f-6(a)(1)(ii)].

22See supra notes 13-17 and infra note 33, and
accompanying text.

23See supra note 6 and accompanying text.

24CFTC rule 1.17 [17 CFR 1.17]; 17 CFR
240.15c3-1(a).

25CFTC rule 1.12 [17 CFR 1.12]. The CFTC
recently amended rule 1.12 to strengthen its
provisions concerning early warning to the CFTC in
the event of FCM capital impairment. Early
Warning Reporting Requirements, Minimum
Financial Requirements, Prepayment of
Subordinated Debt, Gross Collection of Exchange-
Set Margin for Omnibus Accounts and Capital
Charge on Receivables from Foreign Brokers (Apr.
25, 1996) [61 FR 19177 (May 1, 1996)] [hereinafter
the CFTC Early Warning Release].

have at least $20 million in adjusted net
capital in excess of the CFTC’s net
capital requirements. In addition, the
FCM'’s adjusted net capital would have
had to equal or exceed 250% of the
CFTC’s required minimum.26

Commenters were divided on the
proposed approach. Commenters
opposing the additional capital
requirements suggested that, because
the CFTC net capital requirements serve
to protect assets in an FCM’s custody
from loss due to misappropriation or the
FCM’s insolvency, additional capital
standards are not necessary. The
Commission agrees that the CFTC net
capital requirements are designed to
safeguard fund assets in an FCM’s
custody.2?” Therefore, rule 17f-6, as
adopted, does not require FCM
custodians to meet additional capital
standards.

2. Affiliated FCM Arrangements

As proposed, rule 17f-6 would have
broadly prohibited a fund from placing
assets with any FCM that is an affiliated
person of the fund or an affiliated
person of such person.28 This provision
is being adopted substantially as
proposed.2® While some commenters
viewed the scope of this provision as
too restrictive, custody by fund affiliates
raises additional investor protection
concerns.3°

C. Domestic and Foreign Commodity
Transactions

As proposed, rule 17f-6 would have
permitted a fund to place assets with an
FCM only in connection with domestic
commodity transactions. The proposed
rule would not have permitted a fund to
place assets with an FCM in connection

26 See Proposing Release, supra note, at nn.97-98
and accompanying text.

27See, e.g., CFTC Early Warning Release, supra
note 25.

28See Proposing Release, supra note, at nn.104—
106 and accompanying text; Investment Company
Act section 2(a)(3) [15 U.S.C. 80a-2(a)(3)] (defining
affiliated person).

29Rule 17f-6(b)(4) [17 CFR 270.17f-6(b)(4)]. The
prohibition has been incorporated into the
definition of “Futures Commission Merchant.”

30For example, to guard against potential abuses
resulting from control over fund assets by related
persons in other contexts, rule 17f-2, the
Commission’s rule governing self-custody
arrangements, has been read to require fund
affiliates to comply with its provisions or establish
other appropriate safeguards. See, e.g., Pegasus
Income and Capital Fund, Inc. (pub. avail. Dec. 31,
1977) (custody by adviser-bank). One commenter
acknowledged the risks that could be presented by
affiliated custody and suggested that safeguards
similar to those in rule 17f-2 could be required for
affiliated FCM arrangements.
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with commodity transactions traded on
a foreign exchange. Commenters
strongly urged the Commission to
expand rule 17f-6 to permit FCM
custody in connection with foreign
exchange-traded transactions. In
support of this approach, commenters
cited the custodial protections under the
CEA applicable to these transactions
and noted the importance of
international commodity trading in
achieving fund management and
hedging objectives.

Upon further consideration of the
issue, the Commission has decided to
permit a fund to place assets with a
registered FCM in connection with
commodity trades effected on both
domestic and foreign exchanges.31 As in
the case of domestic transactions, an
FCM holding the assets of U.S.
customers in connection with foreign
commodity transactions is subject to
CFTC regulations designed to protect
those assets.32 These regulations require

31See rule 17f-6(b)(2)(i) and (ii) [17 CFR 270.17f—
6(b)(2)(i) and (ii)] (defining ““Exchange-Traded
Futures Contracts and Commodity Options” for
purposes of domestic and foreign transactions,
respectively). Certain foreign-related commodity
transactions trade on U.S. exchanges. These
transactions, which may involve placing fund
margin outside the United States, include futures
contracts and commodity options involving foreign
currencies and those effected through electronic
links between U.S. and foreign exchanges.
Consistent with CFTC rules and commodity
settlement practices, a fund engaging in foreign
currency transactions on domestic exchanges or
placing margin overseas in connection with
domestic trades may enter into subordination
agreements. In these agreements, commodity
customers agree that, if their FCM becomes
insolvent and there is a margin shortfall, claims to
margin securing their trades will be subordinated to
the claims of customers whose accounts are
denominated in U.S. dollars or held in the United
States. See CFTC Financial and Segregation
Interpretation No. 12 [53 FR 46911 (Nov. 21, 1988)]
(the subordination requirement seeks to tie the risks
of a particular jurisdiction or currency to customers
engaging in commodity transactions relative to that
jurisdiction or currency). See also Proposing
Release, supra note , at nn.148-152 and
accompanying text. In the case of commodity
transactions effected on foreign exchanges, a
subordination agreement is not required. In FCM
bankruptcy proceedings, when a fund’s assets
relating to foreign exchange-traded transactions are
held in one or more foreign currencies, the fund
may be subject to the risks of foreign currency
fluctuations of assets held on behalf of other
customers in other foreign currencies.

32CFTC rules 30.1 to .11 [17 CFR 30.1 to .11]; see
supra notes—and accompanying text. In early 1995,
Barings PLC, a British investment bank, failed after
suffering losses of approximately $1 billion from
commodity transactions effected on the Singapore
Monetary Exchange. Following Barings’ collapse,
commodity regulators from sixteen countries agreed
in the “Windsor Declaration” on principles aimed
at improving communications among commodity
regulators and enhancing surveillance of risks taken
by commodity market participants. Among the
issues addressed was the protection of customer
assets. See Suzanne McGee, Futures Regulators
Agree to Cooperate Globally, Wall St. J. C18 (May
18, 1995); Brett D. Fromson, Regulators Adopt

the FCM to be registered under the CEA,
and thus subject to, among other things,
the secured amount and CFTC net
capital requirements.33 Consistent with
commodity trading practices, the rule
permits FCMs to place fund assets with
a clearing organization and certain other
market participants as appropriate to
effect foreign commodity transactions.34

D. Assets Held in FCM Custody
1. Initial Margin

As proposed, rule 17f—6 would have
permitted a fund to place and maintain
assets with an FCM in amounts
necessary to effect its commodity trades.
Consistent with commodity settlement
practices, the proposed rule would have
allowed a fund to maintain assets with
an FCM to meet exchange-imposed
minimum margin requirements, as well
as any additional requirements imposed
by the FCM. Three commenters
supported the proposed approach. One
commenter recommended that the rule
limit FCM custody of fund margin to the
minimum requirements established by
an exchange.

The Commission is adopting this
provision of the rule as proposed. Rule
17f—6 permits funds to meet FCM
margin requirements that exceed those
of an exchange.35 Limiting FCM custody
of initial fund margin to exchange
requirements is not necessary to
safeguard fund assets. Such a limitation
also would be inconsistent with
commodity settlement practices, since
FCMs typically impose higher margin
requirements than the margin

Crisis Measures, Wash. Post D15 (May 18, 1995).
Earlier this year, commodity exchanges and
regulators from various countries agreed on specific
information-sharing measures. Suzanne McGee,
Two Information-Sharing Pacts Signed By 50
Exchanges and 13 Regulators, Wall St. J. A7B (Mar.
18, 1996).

33CEA section 4d(1) [7 U.S.C. 6d(1)]; CFTC rules
3.10, 30.4 [17 CFR 3.10, 30.4]. The CFTC grants to
certain foreign commodity brokers exemptions from
requirements under the CFTC’s rules relating to
transactions effected on foreign exchanges,
including FCM registration. CFTC rule 30.10 [17
CFR 30.10]. The CFTC grants the exemption based
on a determination that the foreign broker is subject
to comparable regulation in its home country.
Because of uncertainties arising from differing
regulatory schemes among various jurisdictions,
especially those involving the bankruptcies of
commodities brokers, rule 17f—6 permits funds to
use only registered FCMs.

34See infra note and accompanying text
(discussing provisions of rule 17f—6 that permit an
FCM to transfer fund margin to another registered
FCM, a clearing organization, a member of a foreign
board of trade, or a U.S. or foreign bank).

35Rule 17f-6(a) [17 CFR 270.17f-6(a)]. Currently,
only the writer of a commodity option is required
to post margin with an FCM. Rule 17f-6, therefore,
does not apply to funds that purchase commodity
options through payment of an option premium.
See supra note and accompanying text.

requirements established by
exchanges.36

2. Gains on Commodity Transactions

Once a customer establishes a
position with an FCM, it is marked to
market at least daily to reflect gains and
losses in the position’s value. Gains on
commodity transactions are available for
collection by commodity customers on
the next business day following the
crediting of the gain by the clearing
organization.37 In the event of an FCM'’s
bankruptcy, if there are insufficient
assets to cover all customer claims,
commodity gains in the FCM’s
possession may be distributed on a pro
rata basis to all of the FCM’s customers.
Allowing unlimited amounts of
commodity gains to be maintained in an
FCM’s custody would subject fund
assets to unnecessary risks.38

As proposed, rule 17f—6 would have
permitted a fund to maintain with the

36 Fink & Feduniak, supra note, at 137. An FCM,
for example, may impose higher initial margin
requirements based on market volatility or to retain
a cushion in the event an exchange subsequently
raises its margin requirements. Id. at 137-138.

Exchange rules or the procedures of the FCM also
may restrict the types of assets that may be used to
satisfy margin requirements. A fund may borrow
assets from an FCM to meet margin requirements
so long as the arrangement is consistent with
section 18 of the Investment Company Act [15
U.S.C. 80a—18]. Section 18 restricts the
circumstances under which funds may borrow from
other persons. Borrowing assets from an FCM will
not be deemed to violate section 18, in the case of
an open-end fund, or be subject to that section’s
asset coverage requirements, in the case of a closed-
end fund, if the fund sets aside or provides the FCM
with liquid assets that collateralize 100% of the
market value of the loan. See, e.g., Merrill Lynch
Asset Management, L.P. (pub. avail. July 2, 1996).
See also 1 Thomas P. Lemke et al., Regulation of
Investment Companies, section 8.06[1][a][ii] (1996)
(by setting aside fund assets or otherwise covering
its exposure, a fund avoids the restrictions of
section 18(f)); 1 Thomas A. Russo, Regulation of the
Commodities Futures and Options Markets section
1.20 (1983 & Supp. 1993) (FCM asset lending
arrangements typically are fully collateralized).

37 A party to a futures contract suffering a loss on
its position makes a payment (variation margin) in
the amount of the loss, which is available for
collection by the other party to the contract on the
next business day. See supra note 5. While an
option writer suffering a loss on its position
similarly makes a payment covering the loss, the
payment is held by the clearing organization on
behalf of the option holder until the option is
exercised; in the event of subsequent gains in the
writer’s position, the writer would be entitled to
collect the gains from its previous payments held
by the clearing organization.

38See Interpretation No. 10, supra note 12, at
7133 n.15 (indicating that gains on commodity
transactions should be collected daily). See also
supra note 11 and accompanying text. For funds
that use third party accounts, gains on commodity
positions are paid directly by an FCM to the fund
without flowing through or being held in the third
party account. Goldman Sachs & Co. (pub. avail.
May 2, 1986). Consequently, the rule’s de minimis
limitation on the amount of gains in an FCM’s
custody effectively is required for third party
arrangements.
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FCM de minimis amounts of gains on
fund commodity transactions; gains
exceeding the de minimis threshold
could be held by an FCM only until the
next business day. One commenter
supported the proposed approach. Four
other commenters indicated that the
amount of commodity gains held by an
FCM should be determined by the FCM
and the fund on an individual basis.

Rule 17f-6, as adopted, retains the
proposed requirement governing
commodity gains in FCM custody.3°
This approach gives funds the flexibility
of not having to withdraw de minimis
amounts of gains from FCM custody,
while limiting the potential for fund
assets to be used to satisfy the claims of
other customers in the event of the
FCM'’s bankruptcy.

E. Contract Requirements and
Custodians Used To Effect Commodity
Transactions

As proposed, rule 17f-6 would have
required a fund to enter into a written
contract with an FCM custodian, in
which the FCM would agree to adhere
to the CEA and CFTC segregation
requirements and to furnish the
Commission with information
concerning the FCM’s custody of fund
margin. The proposed rule also would
have required certain contract
provisions relating to the transfer of
fund assets for clearing purposes.40

The adopted rule retains these
requirements, modified to reflect the use
of FCM custodians in connection with
foreign exchange-traded transactions.4!
Thus, in addition to requiring
compliance with the segregation
requirements for domestic trades, the
contract must require the FCM to
comply with the secured amount
requirements in connection with any
foreign transactions.42 The FCM also

39Rule 17f-6(a)(2) [17 CFR 270.17f-6(a)(2)].
Losses paid to an FCM due to declines in a fund’s
commodity positions represent discharged
liabilities and not fund assets under section 17(f).
Montgomery Street Income Securities, Inc. (pub.
avail. Apr. 11, 1983). Losses paid to an FCM,
therefore, are not subject to rule 17f-6.

40The proposal would have required the FCM to
agree that any transfer of fund assets for clearing
purposes would be to another FCM that met the
requirements of the rule (other than the requirement
of a contract with the fund). The FCM also would
have been permitted to place fund margin with a
clearing organization or a bank.

41Rule 17f-6(a)(1)(i) to (iii) [17 CFR 270.17f—
6(a)(2)(i) to (iii)].

42| ast year, the CFTC adopted rules creating a
new market for eligible professional investors.
Section 4(c) Contract Market Transactions; Swap
Agreements, 60 FR 51323 (Oct. 2, 1995); CFTC rules
36.1 et seq. [17 CFR 36.1 et seq.] Transactions in
the new market by eligible investors, which include
funds with total assets exceeding $5 million, are
exempt from many of the requirements under the
CEA and related CFTC rules. The CFTC rules

must agree that any other FCM used to
effect transactions will be registered
with the CFTC, comply with the CFTC
segregation or secured amount
requirements, and not be affiliated with
the fund. Consistent with commodity
settlement practices, rule 17f—6 permits
an FCM to place fund margin with a
clearing organization, a member of a
foreign board of trade, or a U.S. or
foreign bank. The FCM must agree to
obtain from each entity used for clearing
purposes, including any other FCM, an
acknowledgment that the fund’s assets
are held on behalf of the FCM’s
customers in accordance with
provisions under the CEA.43

F. Withdrawal of Assets From FCM
Custody

As proposed, rule 17f—6 would have
required a fund to withdraw its assets
from an FCM promptly in the event the
fund’s FCM arrangements no longer
complied with the requirements of the
rule. The Proposing Release suggested
that asset withdrawals would be
expected to be made within five days of
the event triggering the withdrawal.44
Rule 17f-6, as adopted, requires asset
withdrawals to be made as soon as
reasonably practicable.45 Although a
five-day standard appears to be a

applicable to the new professional trading market,
however, do not affect requirements relating to,
among other things, segregation and FCM net
capital. Consequently, funds may participate in the
new professional trading market and use FCM
custodians under rule 17f-6.

43Rule 17f-6(a)(1)(ii) [17 CFR 270.17f-6(a)(1)(ii)].
See CFTC rules 1.20, 30.7(c) [17 CFR 1.20, 30.7(c)]
(requiring this acknowledgment). See also rule 17f—
6(b)(1) [17 CFR 270.17f-6(b)(1)] (defining *“Clearing
Organization”); rule 17f-6(b)(5) [17 CFR 270.17f-
6(b)(5)] (defining “U.S. or Foreign Bank’’). Proposed
rule 17f-6 would have required that any bank used
to hold fund assets have a minimum capitalization
of $500,000. The adopted rule does not impose this
requirement because the CFTC addresses the credit-
worthiness of these depositories. See, e.g., CFTC
Advisory 87-5 (Dec. 17, 1987). The Proposing
Release requested comment on requiring a number
of other contract provisions. In particular, the
Proposing Release requested comment whether
fund contracts should require FCMs: (i) to provide
information at the request of the fund’s accountants,
(ii) to maintain specific records or furnish funds
with specific reports concerning their margin
accounts, and (iii) to indemnify funds or insure
fund assets against non-trading margin losses.
While one commenter favored these additional
requirements, most commenters indicated that they
are unnecessary. Rule 17f—6 does not include these
requirements, since either CFTC regulations address
these issues (such as recordkeeping) or these
matters (such as accountants’ access and
indemnification) can be negotiated between the
fund and the FCM.

44Proposing Release, supra note 1, at n. 129 and
accompanying text.

45Rule 17f-6(a)(3) [17 CFR 270.17f-6(a)(3)]. See
Custody of Investment Company Assets Outside the
United States, supra note 19 (proposing a similar
approach for custody arrangements involving
foreign securities).

generally appropriate length of time,46
any asset withdrawals under the rule
would be subject to circumstances (such
as the size or number of a fund’s
positions) that indicate a longer period
of time would be reasonable.

I11. Cost/Benefit Analysis

Rule 17f-6 should not impose any
burdens on funds. Rather, the rule
should benefit funds by permitting, but
not requiring, fund margin to be
maintained directly with FCMs instead
of in third party accounts. The
requirements of rule 17f-6 are
consistent with those of the CEA and
CFTC rules. The rule gives funds the
option of placing with FCMs margin in
the same manner as other participants
in the commodity markets.

IV. Summary of Regulatory Flexibility
Analysis

A summary of the Initial Regulatory
Flexibility Analysis, which was
prepared in accordance with 5 U.S.C.
603, was published in Investment
Company Act Release No. 20313. No
comments were received on this
analysis. The Commission has prepared
a Final Regulatory Flexibility Analysis
in accordance with 5 U.S.C. 604. The
Analysis states that the new rule will
permit funds to maintain their assets
with FCMs and other entities used for
settlement purposes in connection with
futures contracts and commodity
options traded on a U.S. or foreign
exchange. The Analysis explains that
the rule provides flexibility and
custodial protections in a way that
should minimize any impact on, or cost
to, small business. Cost-benefit
information reflected in the *“Cost/
Benefit Analysis” section of this Release
also is reflected in the Analysis. A copy
of the Final Regulatory Flexibility
Analysis may be obtained by contacting
Nadya B. Roytblat, Mail Stop 10-2,
Securities and Exchange Commission,
450 Fifth Street, N.W., Washington, D.C.
20549.

V. Statutory Authority

The Commission is adopting rule 17f—
6 under sections 6(c) and 38(a) of the
Investment Company Act [15 U.S.C.
80a—6(c), —37(a)].

List of Subjects in 17 CFR Part 270

Investment companies, Reporting and
recordkeeping requirements, Securities.

Text of Adopted Rule

For the reasons set out in the
preamble, Title 17, Chapter Il of the

46 Cf. CFTC rule 190.02(e) [17 CFR 190.02(e)]
(giving a trustee in FCM bankruptcy proceedings
four days to transfer open commodity positions).
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Code of Federal Regulations is amended
as follows:

PART 270—RULES AND
REGULATIONS, INVESTMENT
COMPANY ACT OF 1940

1. The authority citation for Part 270
continues to read, in part, as follows:

Authority: 15 U.S.C. 80a-1 et seq., 80a—37,
80a—39 unless otherwise noted;
* * * * *

2. By adding § 270.17f-6 to read as
follows:

§270.17f-6 Custody of investment
company assets with Futures Commission
Merchants and Commodity Clearing
Organizations.

(a) A Fund may place and maintain
cash, securities, and similar investments
with a Futures Commission Merchant in
amounts necessary to effect the Fund’s
transactions in Exchange-Traded
Futures Contracts and Commodity
Options, Provided that:

(1) The manner in which the Futures
Commission Merchant maintains the
Fund’s assets shall be governed by a
written contract, which provides that:

(i) The Futures Commission Merchant
shall comply with the segregation
requirements of section 4d(2) of the
Commodity Exchange Act (7 U.S.C.
6d(2)) and the rules thereunder (17 CFR
Chapter 1) or, if applicable, the secured
amount requirements of rule 30.7 under
the Commodity Exchange Act (17 CFR
30.7);

(ii) The Futures Commission
Merchant, as appropriate to the Fund’s
transactions and in accordance with the
Commodity Exchange Act (7 U.S.C. 1
through 25) and the rules and
regulations thereunder (including 17
CFR part 30), may place and maintain
the Fund’s assets to effect the Fund’s
transactions with another Futures
Commission Merchant, a Clearing
Organization, a U.S. or Foreign Bank, or
a member of a foreign board of trade,
and shall obtain an acknowledgment, as
required under rules 1.20(a) or 30.7(c)
under the Commodity Exchange Act [17
CFR 1.20(a) or 30.7(c)], as applicable,
that such assets are held on behalf of the
Futures Commission Merchant’s
customers in accordance with the
provisions of the Commodity Exchange
Act; and

(iii) The Futures Commission
Merchant shall promptly furnish copies
of or extracts from the Futures
Commission Merchant’s records or such
other information pertaining to the
Fund’s assets as the Commission
through its employees or agents may
request.

(2) Any gains on the Fund’s
transactions, other than de minimis
amounts, may be maintained with the
Futures Commission Merchant only
until the next business day following
receipt.

(3) If the custodial arrangement no
longer meets the requirements of this
section, the Fund shall withdraw its
assets from the Futures Commission
Merchant as soon as reasonably
practicable.

(b) For purposes of this section:

(1) Clearing Organization means a
clearing organization as defined in rule
1.3(d) under the Commaodity Exchange
Act (17 CFR 1.3(d)) and includes a
clearing organization for a foreign board
of trade.

(2) Exchange-Traded Futures
Contracts and Commodity Options
means commodity futures contracts,
options on commodity futures contracts,
and options on physical commodities
traded on or subject to the rules of:

(i) Any contract market designated for
trading such transactions under the
Commodity Exchange Act and the rules
thereunder; or

(ii) Any board of trade or exchange
outside the United States, as
contemplated in Part 30 under the
Commodity Exchange Act.

(3) Fund means an investment
company registered under the Act (15
U.S.C. 80a—1 et seq.).

(4) Futures Commission Merchant
means any person that is registered as
a futures commission merchant under
the Commodity Exchange Act and that
is not an affiliated person of the Fund
or an affiliated person of such person.

(5) U.S. or Foreign Bank means a
bank, as defined in section 2(a)(5) of the
Act (15 U.S.C. 80a—2(a)(5)), or a banking
institution or trust company that is
incorporated or organized under the
laws of a country other than the United
States and that is regulated as such by
the country’s government or an agency
thereof.

Dated: December 11, 1996.
By the Commission.
Margaret H. McFarland,
Deputy Secretary.
[FR Doc. 96-31891 Filed 12-16-96; 8:45 am]
BILLING CODE 8010-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

[TD 8692]

RIN 1545-AR57

Reissuance of Mortgage Credit
Certificates

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final and temporary
regulations.

SUMMARY: This document contains final
regulations relating to the reissuance of
mortgage credit certificates. Changes to
the applicable law were made by the
Tax Reform Act of 1984. The regulations
provide guidance to issuers and holders
of mortgage credit certificates.

EFFECTIVE DATE: These regulations are
effective December 17, 1996.

FOR FURTHER INFORMATION CONTACT: L.
Michael Wachtel, (202) 622-3980 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

This document adds final regulations
to the Income Tax Regulations (26 CFR
part 1) to provide guidance under
section 25(e)(4) of the Internal Revenue
Code (Code) with respect to the
reissuance of mortgage credit
certificates. Section 25(e)(4) was added
to the Code by section 612 of the Tax
Reform Act of 1984, 98 Stat. 494, 905.

On December 22, 1993, temporary
regulations (TD 8502) relating to
refinancing under section 25(e)(4) were
published in the Federal Register (58
FR 67689). A notice of proposed
rulemaking (REG-209574-92,
previously FI-47-92) cross-referencing
the temporary regulations was
published in the Federal Register for
the same day (58 FR 67744).

Written comments responding to
these notices were received. There were
no requests to appear in response to
publication of a notice of a hearing in
the Federal Register (61 FR 15204).
Therefore, no public hearing was held.
After consideration of all the comments,
the proposed regulations under section
25(e)(4) are adopted as revised by this
Treasury decision, and the
corresponding temporary regulations are
removed. The comments and revisions
are discussed below.

Explanation of Provisions and
Summary of Comments

The temporary regulations permit the
reissuance of a mortgage credit
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certificate on or after December 22,
1992, but no later than 1 year after the
date of the refinancing. Commentators
thought this unnecessarily limited
eligibility for the reissuance of a
certificate and limited the flexibility of
State and local governments. The final
regulations, reflecting the goal of giving
State and local governments maximum
flexibility to administer mortgage credit
certificate programs, remove these
limits. A State or local government may
reissue a certificate to any person who
refinanced a mortgage for which a
mortgage credit certificate was issued
and who meets the other requirements
for a reissued certificate. The credit for
prior years is available to the extent that
the certificate holder may file a claim
for refund.

The temporary regulations provide
that the certified mortgage indebtedness
amount on the reissued certificate
cannot exceed the remaining balance of
the certified mortgage indebtedness
amount on the existing certificate.
Commentators suggested that the final
regulations permit the indebtedness
amount on the reissued certificate to
include costs such as closing costs of
the refinancing loan. This
recommendation was not implemented
in the final regulations because section
25(e)(4) of the Code limits the amount
of the reissued certificate to the
outstanding balance of the existing
certificate.

The temporary regulations provide
that the reissued certificate may not
result in an increase in the credit that
would otherwise have been allowable to
the holder under the existing certificate
for any taxable year. In the case of a
series of refinancings, the amount
allowable on the refinanced loan would
be the amount allowable on the original
loan, rather than the immediately
preceding refinanced loan.

A holder of a mortgage credit
certificate who refinances a fixed rate
loan can determine the amount of
interest that would have been paid for
any taxable year on the refinanced loan
from an amortization schedule that
projects interest and principal payments
over the life of the loan. By applying the
mortgage credit rate to the amount of
interest, the holder can calculate the
amount of tax credit that would have
been allowable for the taxable year.

The amount of tax credit that would
have been allowable for a taxable year
is not as easily calculated by a holder
of a mortgage credit certificate who
refinances a variable rate loan because
the holder cannot project an
amortization schedule for the refinanced
loan. Instead, each year the holder must
calculate the amount of interest that

would have been paid on the refinanced
loan under the interest rate in effect for
that year and then calculate the tax
credit that would have been allowable.
This procedure was described as
burdensome by various commentators.

The final regulations continue to
reflect the statutory requirement that the
reissued certificate not result in an
increase in the credit that would
otherwise have been allowable to the
certificate holder under the existing
certificate for any taxable year. The final
regulations, however, permit a
certificate holder who refinances a
variable rate loan with either a variable
rate loan or a fixed rate loan to
determine the xamount of credit that
would have been allowable by using an
alternative method instead of
calculating the amount based on the
actual interest that would have been
paid on the refinanced loan. Under the
alternative method, the credit that
would have been allowable is computed
using an amortization schedule of a
hypothetical self-amortizing loan with
level payments projected to the final
maturity date of the refinanced loan.
The interest rate of the hypothetical
loan is the annual percentage rate (APR)
of the refinancing loan determined for
purposes of the Federal Truth in
Lending Act. The principal of the
hypothetical loan is the remaining
outstanding balance of the certified
mortgage indebtedness specified on the
existing certificate.

A certificate holder who refinances a
variable rate loan may use the
alternative method or may compute the
actual amount of credit that would have
been allowable. However, the method
chosen must be consistently applied by
the holder beginning with the first
taxable year for which the tax credit
based upon the reissued certificate is
claimed.

The temporary regulations do not
address whether a refinancing loan is a
financing that is subject to the recapture
provisions of section 143(m) if the
refinanced loan was not subject to
recapture. The final regulations provide
that the refinancing loan underlying a
reissued mortgage credit certificate that
replaces a mortgage credit certificate
issued on or before December 31, 1990,
is not a federally subsidized
indebtedness that is subject to the
recapture provisions of section 143(m)
of the Code.

Commentators asked for clarification
of whether additional volume cap was
required in order to reissue a mortgage
credit certificate and whether additional
reporting was required by the issuer of
a reissued mortgage certificate.
Reissuance of a mortgage credit

certificate relates to refinancing by a
mortgage credit certificate holder of a
mortgage loan on the holder’s principal
residence. Volume cap was required to
be obtained in connection with the
program under which the original
certificate had been issued. Because the
reissued certificate is replacing the
existing certificate, it is treated as issued
in connection with the original program,
and additional volume cap is
unnecessary for the reissuance. For
similar reasons, no additional reporting
is required by an issuer of a reissued
mortgage credit certificate.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. It also has been determined that
section 553(b) of the Administrative
Procedures Act (5 U.S.C. chapter 5) does
not apply to these regulations, and
because the notice of proposed
rulemaking preceding the regulations
was issued prior to March 29, 1996, the
Regulatory Flexibility Act (5 U.S.C.
chapter 6) does not apply. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rule
making preceding these regulations was
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is L. Michael Wachtel,
Office of the Assistant Chief Counsel
(Financial Institutions and Products),
IRS. However, other personnel from the
IRS and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

Paragraph 1. The authority citation
for part 1 is amended by removing the
entry for Sections 1.25-1T—1.25-8T
and adding entries in numerical order to
read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 1.25-1T also issued under 26 U.S.C.
25.

Section 1.25-2T also issued under 26 U.S.C.
25.

Section 1.25-3 also issued under 26 U.S.C.
25.
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Section 1.25-3T also issued under 26 U.S.C.

Sef:filon 1.25-4T also issued under 26 U.S.C.

Sef:filon 1.25-5T also issued under 26 U.S.C.

Sef:filon 1.25-6T also issued under 26 U.S.C.

Sef:filon 1.25-7T also issued under 26 U.S.C.

Sef:filon 1.25-8T also issued under 26 U.S.C.
25, ***

Par. 2. Section 1.25-3 is added to read
as follows:

§1.25-3 Qualified mortgage credit
certificate.

(a) through (g)(2)(ii) [Reserved] For
further guidance, see §1.25-3T(a)
through (g)(2)(ii).

(9)(1)(iii) Reissued certificate
exception. See paragraph (p) of this
section for rules regarding the exception
in the case of refinancing existing
mortgages.

(9)(2) through (o) [Reserved] For
further guidance, see § 1.25-3T(g)(2)
through (0).

(p) Reissued certificates for certain
refinancings—(1) In general. If the
issuer of a qualified mortgage credit
certificate reissues a certificate in place
of an existing mortgage credit certificate
to the holder of that existing certificate,
the reissued certificate is treated as
satisfying the requirements of this
section. The period for which the
reissued certificate is in effect begins
with the date of the refinancing (that is,
the date on which interest begins
accruing on the refinancing loan).

(2) Meaning of existing certificate. For
purposes of this paragraph (p), a
mortgage credit certificate is an existing
certificate only if it satisfies the
requirements of this section. An existing
certificate may be the original
certificate, a certificate issued to a
transferee under § 1.25-3T(h)(2)(ii), or a
certificate previously reissued under
this paragraph (p).

(3) Limitations on reissued certificate.
An issuer may reissue a mortgage credit
certificate only if all of the following
requirements are satisfied:

(i) The reissued certificate is issued to
the holder of an existing certificate with
respect to the same property to which
the existing certificate relates.

(ii) The reissued certificate entirely
replaces the existing certificate (that is,
the holder cannot retain the existing
certificate with respect to any portion of
the outstanding balance of the certified
mortgage indebtedness specified on the
existing certificate).

(iii) The certified mortgage
indebtedness specified on the reissued
certificate does not exceed the
remaining outstanding balance of the

certified mortgage indebtedness
specified on the existing certificate.

(iv) The reissued certificate does not
increase the certificate credit rate
specified in the existing certificate.

(v) The reissued certificate does not
result in an increase in the tax credit
that would otherwise have been
allowable to the holder under the
existing certificate for any taxable year.
The holder of a reissued certificate
determines the amount of tax credit that
would otherwise have been allowable
by multiplying the interest that was
scheduled to have been paid on the
refinanced loan by the certificate rate of
the existing certificate. In the case of a
series of refinancings, the tax credit that
would otherwise have been allowable is
determined from the amount of interest
that was scheduled to have been paid on
the original loan and the certificate rate
of the original certificate.

(A) In the case of a refinanced loan
that is a fixed interest rate loan, the
interest that was scheduled to be paid
on the refinanced loan is determined
using the scheduled interest method
described in paragraph (p)(3)(v)(C) of
this section.

(B) In the case of a refinanced loan
that is not a fixed interest rate loan, the
interest that was scheduled to be paid
on the refinanced loan is determined
using either the scheduled interest
method described in paragraph
(pP)(3)(V)(C) of this section or the
hypothetical interest method described
in paragraph (p)(3)(v)(D) of this section.

(C) The scheduled interest method
determines the amount of interest for
each taxable year that was scheduled to
have been paid in the taxable year based
on the terms of the refinanced loan
including any changes in the interest
rate that would have been required by
the terms of the refinanced loan and any
payments of principal that would have
been required by the terms of the
refinanced loan (other than repayments
required as a result of any refinancing
of the loan).

(D) The hypothetical interest method
(which is available only for refinanced
loans that are not fixed interest rate
loans) determines the amount of interest
treated as having been scheduled to be
paid for a taxable year by constructing
an amortization schedule for a
hypothetical self-amortizing loan with
level payments. The hypothetical loan
must have a principal amount equal to
the remaining outstanding balance of
the certified mortgage indebtedness
specified on the existing certificate, a
maturity equal to that of the refinanced
loan, and interest equal to the annual
percentage rate (APR) of the refinancing

loan that is required to be calculated for
the Federal Truth in Lending Act.

(E) A holder must consistently apply
the scheduled interest method or the
hypothetical interest method for all
taxable years beginning with the first
taxable year the tax credit is claimed by
the holder based upon the reissued
certificate.

(4) Examples. The following examples
illustrate the application of paragraph
(p)(3)(v) of this section:

Example 1. A holder of an existing
certificate that meets the requirements of this
section seeks to refinance the mortgage on
the property to which the existing certificate
relates. The final payment on the holder’s
existing mortgage is due on December 31,
2000; the final payment on the new mortgage
would not be due until January 31, 2004. The
holder requests that the issuer provide to the
holder a reissued mortgage credit certificate
in place of the existing certificate. The
requested certificate would have the same
certificate credit rate as the existing
certificate. For each calendar year through
the year 2000, the credit that would be
allowable to the holder with respect to the
new mortgage under the requested certificate
would not exceed the credit allowable for
that year under the existing certificate. The
requested certificate, however, would allow
the holder credits for the years 2001 through
2004, years for which, due to the earlier
scheduled retirement of the existing
mortgage, no credit would be allowable
under the existing certificate. Under
paragraph (p)(3)(v) of this section, the issuer
may not reissue the certificate as requested
because, under the existing certificate, no
credit would be allowable for the years 2001
through 2004. The issuer may, however,
provide a reissued certificate that limits the
amount of the credit allowable in each year
to the amount allowable under the existing
certificate. Because the existing certificate
would allow no credit after December 31,
2000, the reissued certificate could expire on
December 31, 2000.

Example 2. (a) The facts are the same as
Example 1 except that the existing mortgage
loan has a variable rate of interest and the
refinancing loan will have a fixed rate of
interest. To determine whether the limit
under paragraph (p)(3)(v) of this section is
met for any taxable year, the holder must
calculate the amount of credit that otherwise
would have been allowable absent the
refinancing. This requires a determination of
the amount of interest that would have been
payable on the refinanced loan for the taxable
year. The holder may determine this amount
by—

(1) Applying the terms of the refinanced
loan, including the variable interest rate or
rates, for the taxable year as though the
refinanced loan continued to exist; or

(2) Obtaining the amount of interest, and
calculating the amount of credit that would
have been available, from the schedule of
equal payments that fully amortize a
hypothetical loan with the principal amount
equal to the remaining outstanding balance of
the certified mortgage indebtedness specified
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on the existing certificate, the interest equal
to the annual percentage rate (APR) of the
refinancing loan, and the maturity equal to
that of the refinanced loan.

(b) The holder must apply the same
method for each taxable year the tax credit
is claimed based upon the reissued mortgage
credit certificate.

(5) Coordination with Section
143(m)(3). A refinancing loan
underlying a reissued mortgage credit
certificate that replaces a mortgage
credit certificate issued on or before
December 31, 1990, is not a federally
subsidized indebtedness for the
purposes of section 143(m)(3) of the
Internal Revenue Code.

§1.25-3T [Amended]

Par. 3. Section 1.25-3T is amended by
removing paragraphs (g)(1)(iii) and (p).
Margaret Milner Richardson,

Commissioner of Internal Revenue.

Approved: November 27, 1996.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.
[FR Doc. 96-31772 Filed 12-16-96; 8:45 am]
BILLING CODE 4830-01-U

26 CFR Part 48

[TD 8693]

RIN 1545-AU52

Diesel Fuel Excise Tax; Special Rules
for Alaska

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document contains
temporary regulations relating to the
application of the diesel fuel excise tax
to fuel used in Alaska. The regulations
implement certain changes made by the
Small Business Job Protection Act of
1996. They affect certain enterers,
refiners, retailers, terminal operators,
throughputters, wholesale distributors,
and users. The text of these regulations
also serves as the text of the proposed
regulations set forth in the notice of
proposed rulemaking on this subject in
the Proposed Rules section of this issue
of the Federal Register.

DATES: These regulations are effective
December 17, 1996. For dates of
applicability of these regulations, see
§848.4082-5T(g) and 48.6715-2T(b).
FOR FURTHER INFORMATION CONTACT:
Frank Boland (202) 622—-3130 (not a toll-
free call).

SUPPLEMENTARY INFORMATION:

Background

Section 4081 imposes a tax on certain
removals, entries, and sales of diesel

fuel. However, under section 4082, tax
is not imposed if, among other
conditions, the diesel fuel is indelibly
dyed in accordance with Treasury
regulations. Dyed diesel fuel can be
used legally in nontaxable uses such as
for heating oil, as fuel in stationary
engines, or as fuel in nonhighway
vehicles. A substantial penalty under
section 6715 applies if dyed diesel fuel
is used for a taxable purpose such as in
a registered highway vehicle.

A similar dyeing regime for diesel fuel
is required by regulations issued under
the Clean Air Act. That Act prohibits
the use on highways of diesel fuel with
a sulfur content exceeding prescribed
levels. The Environmental Protection
Agency (EPA) requires this “high
sulfur” diesel fuel to be dyed.

Section 1801 of the Small Business
Job Protection Act of 1996 amends
section 4082 to create an exception to
the IRS dyeing requirement. Under this
amendment, which is effective October
1, 1996, the IRS dyeing requirement
does not apply to diesel fuel that is
removed, entered, or sold in a state for
ultimate sale or use in an area of such
state during the period such area is
exempted from EPA’s sulfur content and
fuel dyeing requirements if the use of
the fuel is certified pursuant to Treasury
regulations.

Section 211(i)(4) of the Clean Air Act
allows EPA to exempt the states of
Alaska and Hawaii from the Clean Air
Act’s sulfur content requirements. In
response to a petition from Alaska, the
EPA granted a permanent exemption for
remote areas of Alaska (that is, areas
that are not served by the Federal Aid
Highway System). In addition, a
temporary exemption was granted for
urban areas. This temporary exemption,
which was originally scheduled to
expire after September 30, 1996, has
been extended by the EPA (61 FR 42812
(August 19, 1996)) for 24 months, or
until a decision is made on Alaska’s
petition for a permanent exemption,
whichever period is shorter.

Thus, under current EPA rules, the
entire state of Alaska is exempt from the
Clean Air Act’s sulfur content
requirements and, consequently, from
the EPA’s dyeing requirements. No part
of Hawaii or any other state is similarly
exempt.

Explanation of Provisions

These temporary regulations generally
establish a system for collecting the
federal diesel fuel tax at the wholesale
level in Alaska. This system is similar
to the pre-1994 federal system under
section 4091 and the present system
used by the state of Alaska for state fuel
tax. The person liable for tax under the

temporary regulations generally will be
a person who is licensed by Alaska as
a qualified dealer.

Under the temporary regulations, a
qualified dealer may buy undyed diesel
fuel tax free at a terminal rack and sell
the fuel tax free to another qualified
dealer or to a buyer for the buyer’s own
nontaxable use. However, a qualified
dealer is liable for tax when it sells to
a buyer for the buyer’s taxable use or to
a reseller that is not a qualified dealer.

A qualified dealer must keep adequate
records to document the exempt nature
of its nontaxable sales. Although the
temporary regulations do not prescribe
any specific documentation, taxpayers
may consider using a format similar to
the notification certificate in § 48.4081—
5 as proof of tax-free sales between
qualified dealers. As proof of tax-free
sales for nontaxable uses, taxpayers may
consider using Alaska’s exemption
certificate, when appropriate, or an
adaptation of the certificate presently
used to support tax-free sales of aviation
fuel that is found in Notice 88-132,
1988-2 C.B. 552, 555. The IRS will
consider whether the final regulations
should specify model certificates to be
used for documenting nontaxable
transactions in the future.

Taxpayers are cautioned that the uses
that are exempt from Alaska’s state tax
are not identical to the uses that are
exempt from the federal tax. For
example, Alaska exempts sales to all
nonprofit organizations described in
section 501(c)(3); the comparable federal
rule exempts only sales to nonprofit
educational organizations.

Taxpayers should also note that diesel
fuel that is dyed in accordance with
existing IRS regulations will continue to
be exempt from the section 4081 tax in
Alaska.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations and, because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this temporary regulation will be
submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.
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Drafting Information

The principal author of these
regulations is Frank Boland, Office of
Assistant Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 48

Excise taxes, Reporting and
recordkeeping requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 48 is
amended as follows:

PART 48—MANUFACTURERS AND
RETAILERS EXCISE TAXES

Paragraph 1. The authority citation
for part 48 is amended by adding an
entry in numerical order to read in part
as follows:

Authority: 26 U.S.C. 7805 * * *

Section 48.4082-5T also issued under
26 U.S.C.4082. * * *

Par. 2. Section 48.4082-5T is added
to read as follows:

§48.4082-5T Diesel fuel; Alaska
(temporary).

(a) Application. This section applies
to diesel fuel removed, entered, or sold
in Alaska for ultimate sale or use in an
exempt area of Alaska.

(b) Definitions.

Exempt area of Alaska means the area
of Alaska in which the sulfur content
requirements for diesel fuel (see section
211(i) of the Clear Air Act (42 U.S.C.
7545(i))) do not apply because the
Administrator of the Environmental
Protection Agency has granted an
exemption under section 211(i)(4) of
that Act.

Nontaxable use means a use
described in section 4082(b).

Qualified dealer means any person
that holds a qualified dealer license
from the state of Alaska.

(c) Tax-free removals and entries.
Notwithstanding § 48.4082-1, tax is not
imposed by section 4081 on the removal
or entry of any diesel fuel in an exempt
area of Alaska if—

(1) The person that would be liable for
tax under §48.4081-2 or 48.4081-3 is a
taxable fuel registrant and satisfies the
requirements of paragraph (e) of this
section;

(2) In the case of a removal from a
terminal, the terminal is an approved
terminal; and

(3) The owner of the diesel fuel
immediately after the removal or entry
holds the fuel for its own use in a
nontaxable use or is a qualified dealer.

(d) Sales after removals and entries—
(1) In general. Paragraph (c) of this
section does not apply with respect to
diesel fuel that is subsequently sold by
a qualified dealer unless—

(i) The fuel is sold in an exempt area
of Alaska;

(if) The buyer purchases the fuel for
its own use in a nontaxable use or is a
qualified dealer; and

(iii) The seller satisfies the
requirements of paragraph (e) of this
section.

(2) Tax imposed at time of sale;
liability for tax. Notwithstanding
8§848.4081-2 and 48.4081-3, in any case
in which paragraph (c) of this section
does not apply with respect to diesel
fuel because of a subsequent sale by a
qualified dealer, the tax with respect to
that fuel is imposed at the time of the
subsequent sale and the qualified dealer
is liable for the tax.

(3) Rate of tax. For the rate of tax, see
section 4081.

(e) Evidence of tax-free transactions.
The requirements of section 4082(c)(2)
(relating to certification) and this
paragraph (e) are satisfied if the person
otherwise liable for tax is able to show
the district director satisfactory
evidence of the exempt nature of the
transaction and has no reason to believe
that the evidence is false. Satisfactory
evidence may include copies of
qualified dealer licenses or exemption
certificates obtained for state tax
purposes.

(F) Cross reference. For the tax on
previously untaxed diesel fuel that is
used for a taxable purpose, see
§48.4082-4.

(9) Effective date. This section is
applicable with respect to diesel fuel
removed or entered after December 31,
1996.

Par. 3. Section 48.6715-2T is added
to read as follows:

§48.6715-2T Application of section
6715(a)(3) to Alaska (temporary).

(@) In general. The penalty provided
by section 6715(a)(3) for willful
alteration of dyed fuel will not be
assessed if the alteration occurs in an
exempt area of Alaska.

(b) Effective date. This section is

applicable as of October 1, 1996.
Approved: November 27, 1996.

Margaret Milner Richardson,
Commissioner of Internal Revenue.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.
[FR Doc. 96-31857 Filed 12—-16-96; 8:45 am]
BILLING CODE 4830-01-U

26 CFR Part 301
[TD 8691]
RIN 1545-AU13

Sale of Seized Property

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the sale of seized
property. The final regulations reflect
changes concerning the setting of a
minimum price for seized property by
the Tax Reform Act of 1986. The
regulations affect all sales of seized
property.

EFFECTIVE DATE: December 17, 1996.
FOR FURTHER INFORMATION CONTACT:
Concerning the regulations, Kevin B.
Connelly, (202) 622—-3640 (not a toll-free
number).

SUPPLEMENTARY INFORMATION:
Background

This document contains amendments
to the Procedure and Administration
Regulations (26 CFR part 301) relating to
the sale of seized property under section
6335 of the Internal Revenue Code
(Code). The Tax Reform Act of 1986
amended section 6335(e), relating to the
manner and conditions of sale, to
require the Secretary to determine
whether it would be in the best interest
of the United States to buy seized
property at the minimum price set by
the Secretary. On June 13, 1996, a notice
of proposed rulemaking reflecting this
change was published in the Federal
Register (61 FR 30012). No comments
responding to the notice of proposed
rulemaking were received, and no
public hearing was requested or held.
The final regulations are adopted as
proposed.

Explanation of Provisions

Section 1570 of the Tax Reform Act of
1986 amended section 6335(e) of the
Code to require the Secretary to
determine before the sale of seized
property whether it would be in the best
interest of the United States to purchase
such property at the minimum price set
by the Secretary. The best interest
determination is to be based on criteria
prescribed by the Secretary. If, at the
sale, one or more persons offer at least
the minimum price, the property shall
be sold to the highest bidder. If no one
offers at least the minimum price and
the Secretary has determined that it
would be in the best interest of the
United States to purchase the property
for the minimum price, the property
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will be declared sold to the United
States for the minimum price. If no one
offers the minimum price and the
Secretary has not determined that it
would be in the best interest of the
United States to purchase the property
for the minimum price, the property
shall be released to the owner of the
property and the expense of the levy
and sale shall be added to the amount
of tax for the collection of which the
United States made the levy. Any
property released shall remain subject to
any lien imposed by subchapter C of
chapter 64 of subtitle F of the Code.

The regulations reflect the changes
made by the Tax Reform Act of 1986.
The regulations authorize district
directors to make the required
determination whether it would be in
the best interest of the United States to
purchase seized property for the
minimum price. In addition, the
regulations set forth factors the district
director may consider when
determining the best interest of the
United States. The district director may
consider all relevant facts and
circumstances including for example:
(1) marketability of the property; (2) cost
of maintaining the property; (3) cost of
repairing or restoring the property; (4)
cost of transporting the property; (5)
cost of safeguarding the property; (6)
cost of potential toxic waste cleanup;
and (7) other factors pertinent to the
type of property.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) and the Regulatory
Flexibility Act (5 U.S.C. chapter 6) do
not apply to these regulations, and,
therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, the notice of proposed rulemaking
was submitted to the Chief Counsel for
Advocacy of the Small Business
Administration for comment on its
impact on small business.

Drafting Information

The principal author of these
regulations is Kevin B. Connelly, Office
of Assistant Chief Counsel (General
Litigation) CC:EL:GL, IRS. However,
other personnel from the IRS and
Treasury Department participated in
their development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

Par. 2. Section 301.6335-1 is
amended as follows:

1. Paragraph (c)(3) is revised.

2. Paragraphs (c)(4) through (c)(9) are
redesignated as paragraphs (c)(5)
through (c)(10), respectively.

3. New paragraph (c)(4) is added.

The addition and revision read as
follows:

§301.6335-1 Sale of seized property.
* * * * *
Cc * X *

(3) Determinations relating to
minimum price—(i) Minimum price.
Before the sale of property seized by
levy, the district director shall
determine a minimum price, taking into
account the expenses of levy and sale,
for which the property shall be sold.
The internal revenue officer conducting
the sale may either announce the
minimum price before the sale begins,
or defer announcement of the minimum
price until after the receipt of the
highest bid, in which case, if the highest
bid is greater than the minimum price,
no announcement of the minimum price
shall be made.

(ii) Purchase by the United States.
Before the sale of property seized by
levy, the district director shall
determine whether the purchase of
property by the United States at the
minimum price would be in the best
interest of the United States. In
determining whether the purchase of
property would be in the best interest of
the United States, the district director
may consider all relevant facts and
circumstances including for example—

(a) Marketability of the property;

(b) Cost of maintaining the property;

(c) Cost of repairing or restoring the
property;

(d) Cost of transporting the property;

(e) Cost of safeguarding the property;

(f) Cost of potential toxic waste
cleanup; and

(g9) Other factors pertinent to the type
of property.

(iii) Effective date. This paragraph
(c)(3) applies to determinations relating
to minimum price made on or after
December 17, 1996.

(4) Disposition of property at sale—(i)
Sale to highest bidder at or above
minimum price. If one or more persons
offer to buy the property for at least the
amount of the minimum price, the
property shall be sold to the highest
bidder.

(ii) Property deemed sold to United
States at minimum price. If no one
offers at least the amount of the
minimum price for the property and the
Secretary has determined that it would
be in the best interest of the United
States to purchase the property for the
minimum price, the property shall be
declared to be sold to the United States
for the minimum price.

(iii) Release to owner. If the property
is not declared to be sold under
paragraph (c)(4)(i) or (ii) of this section,
the property shall be released to the
owner of the property and the expense
of the levy and sale shall be added to
the amount of tax for the collection of
which the United States made the levy.
Any property released under this
paragraph (c)(4)(iii) shall remain subject
to any lien imposed by subchapter C of
chapter 64 of subtitle F of the Internal
Revenue Code.

(iv) Effective date. This paragraph
(c)(4) applies to dispositions of property
at sale made on or after December 17,
1996.

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: November 19, 1996.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.

[FR Doc. 96-31770 Filed 12-16-96; 8:45 am]

BILLING CODE 4830-01-U

26 CFR Part 301
[TD 8695]
RIN 1545-AT48

Disclosure of Returns and Return
Information To Procure Property or
Services for Tax Administration
Purposes

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations.

SUMMARY: This document contains final
regulations relating to the disclosure of
returns and return information in
connection with the procurement of
property and services for tax
administration purposes. The
regulations authorize the Department of
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Justice, including offices of United
States Attorneys, to make such
disclosures. Prior to these amendments,
disclosure authority within the
Department of Justice rested only with
the Tax Division. The amendments also
reflect a change to the law made by the
Omnibus Budget Reconciliation Act of
1990 regarding the type of services
about which disclosures may be made.
EFFECTIVE DATE: These regulations are
effective on December 17, 1996.

FOR FURTHER INFORMATION CONTACT:
Donald Squires, 202-622—-4570 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

On December 15, 1995, a notice of
proposed rulemaking (DL-40-95)
relating to the disclosure of returns and
return information in connection with
the procurement of property and
services for tax administration purposes
was published in the Federal Register
(60 FR 64402). No public hearing was
requested or held nor were any
comments submitted by the public in
response to this notice.

The regulations proposed by DL—-40—
95 are adopted by this Treasury decision
without revision and are discussed
below.

Explanation of Provisions

As previously written, 26 CFR
301.6103(n)—1 authorized the Tax
Division of the Department of Justice,
among other entities and individuals, to
disclose returns and return information
pursuant to section 6103(n) of the
Internal Revenue Code. This authority
allowed the Tax Division to disclose tax
information incident to its contracts to
private parties for, among other
purposes, automated litigation support
services.

The Department of Justice indicated
its intention to establish an expanded
automated tracking system for all
monetary judgments in favor of the
United States, which will be operated
by a private company under contract
with the Department. Although the
majority of tax cases are handled by the
Tax Division, there are several United
States Attorneys’ offices that also have
litigation responsibility in the civil tax
area. In addition, the Tax Division refers
some judgments in tax cases to the
United States Attorneys for collection.
The previously existing regulations
arguably would not have permitted
these offices, which are technically not
part of the Tax Division, to disclose tax
information incident to their inclusion
of tax judgments in the automated
tracking system.

The amendments adopted by this
Treasury decision authorize the
Department of Justice, including offices
of United States Attorneys, to make
disclosures to procure property and
services for tax administration purposes.
Any such disclosures will be made
under the same conditions and
restrictions already set forth in the
previously existing regulations. By
definition, any office within the
Department of Justice without tax
administration duties will not have
occasion or authority pursuant to these
regulations to make such disclosures.

The amendments also authorize
disclosures in connection with “the
providing of other services,” i.e.,
services not related to the strict
mechanical processing or manipulation
of tax returns or return information.
This conforms the regulations to the
language of the statute, as amended by
the Omnibus Budget Reconciliation Act
of 1990 (Public Law 101-508, 104 Stat.
1388-353).

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the notice of
proposed rulemaking preceding the
regulations was issued prior to March
29, 1996, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, the notice of
proposed rulemaking preceding these
regulations was submitted to the Small
Business Administration for comment
on its impact on small business.

Drafting Information

The principal author of these
regulations is Donald Squires, Office of
the Assistant Chief Counsel (Disclosure
Litigation), IRS. However, other
personnel from the IRS, Department of
Justice and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adopted Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 continues to read in part as
follows;

Authority: 26 U.S.C. 7805 * * *

Paragraph 2. Section 301.6103(n)-1 is
amended as follows:

1. The first sentence of paragraph (a)
introductory text is amended by
removing the language ““Tax Division,”.

2. Paragraph (a)(2) is amended by
removing the language “or to”.

3. Paragraph (a)(2) is further amended
by adding the language “or the
providing of other services,”
immediately following the text “other
property,”.

4. The concluding text of paragraph
(a) is amended by removing the
language *“Tax Division,”.

5. The second sentence of paragraph
(d) introductory text is amended by
removing the language “Tax Division,”.

6. Paragraph (d)(2) is amended by
removing the language “Tax Division,”.

7. Paragraph (e)(1) is amended by
removing the language ““, and” at the
end of the paragraph and adding a
semicolon in its place.

8. Paragraph (e)(2) is amended by
removing the period at the end of the
paragraph and adding *‘; and” in its
place.

9. Paragraph (e)(3) is added.

10. The authority citation
immediately following § 301.6103(n)-1
is removed.

The addition reads as follows:

§301.6103(n)-1 Disclosure of returns and
return information in connection with
procurement of property and services for
tax administration purposes.
* * * * *

e * * *

(3) The term Department of Justice
includes offices of the United States
Attorneys.

Margaret Milner Richardson,

Commissioner of Internal Revenue.
Approved: June 26, 1996.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.

[FR Doc. 96-31769 Filed 12—-16-96; 8:45 am]

BILLING CODE 4830-01-U

26 CFR Part 301
[TD 8694]
RIN 1545-AS52

Disclosure of Return Information to the
U.S. Customs Service

AGENCY: Internal Revenue Service (IRS),
Treasury.
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ACTION: Final regulations.

SUMMARY: These amendments to the
regulations under 26 CFR part 301
implement section 6103(1)(14) of the
Internal Revenue Code, which
authorizes the disclosure of certain
return information to the U.S. Customs
Service. The regulations specify the
procedure by which return information
may be disclosed and describe the
conditions and restrictions on the use of
the information by the U.S. Customs
Service.

EFFECTIVE DATE: These regulations are
effective December 17, 1996.

FOR FURTHER INFORMATION CONTACT:
Donald Squires, 202—-622—-4570 (not a
toll-free number).

SUPPLEMENTARY INFORMATION:
Background

The North American Free Trade
Agreement Implementation Act (Act),
Public Law 103-182, 107 Stat. 2057,
was signed into law on December 8,
1993. Section 522 of the Act added
section 6103(1)(14) to the Internal
Revenue Code (Code), authorizing the
IRS to disclose certain tax data to the
U.S. Customs Service. The Act directed
the Treasury Department to adopt
temporary regulations to implement the
new section.

On March 11, 1994, temporary
regulations were published in the
Federal Register (59 FR 11547)
specifying the procedure by which
return information may be disclosed to
officers and employees of the United
States Customs Service, and describing
the conditions and restrictions on the
use and redisclosure of that information.
A notice of proposed rulemaking (DL—
21-94) cross-referencing the temporary
regulations was published in the
Federal Register for the same day (59
FR 11566).

The IRS received two comments on
the proposed regulations but did not
hold a public hearing. After
consideration of the comments, this
Treasury decision adopts the proposed
regulations without revision. The
comments are discussed below.

Explanation of Provisions

The regulations authorize disclosure
of return information only to the extent
necessary to the purposes authorized by
the statute, i.e., ascertaining the
correctness of entries in audits under
the Tariff Act of 1930 and other actions
to recover any loss of revenue or collect
amounts determined to be due and
owing as a result of these audits. The
regulations permit redisclosure to the
Department of Justice for civil

enforcement actions related to these
collection efforts. Consistent with the
statute’s legislative history, the
regulations prohibit disclosure of
information (i) relating to Advance
Pricing Agreements (as described in
Rev. Proc. 91-22 (1991-1 C.B. 526)), or
(ii) covered by tax treaties and executive
agreements with respect to which the
United States is a party. The regulations
also specifically prohibit any use or
redisclosure of the information by the
Customs Service in a manner
inconsistent with section 6103 and the
regulations.

Notice to Taxpayers/Importers

One commentator suggested that the
regulations should provide taxpayers
with advance notice of a Customs
Service request for tax data and an
opportunity to comment upon or object
to the request. The legislation
authorizing these disclosures did not,
however, make any provision for such
advance notice and pre-disclosure
challenges to Customs Service requests
for disclosure of tax data. Such
procedures would, moreover, run
counter to the existing statutory scheme
of section 6103. Disclosures under
section 6103 are governed by the
requirements of that statute and
applicable regulations, none of which
offers a procedural opportunity for a
taxpayer to challenge, in advance, a
proposed disclosure of tax information
by the IRS.

The same commentator suggested
that, in the alternative, a taxpayer
should be notified in the event of a
disclosure so the taxpayer can prepare
its response to inquiries from the
Customs Service that might be based on
such tax data. Otherwise, the
commentator argued, the taxpayer
would be forced to defend itself against
an “‘unexpressed suspicion’ based on
information the taxpayer does not know
the Customs Service has obtained and
possibly has misinterpreted.

Nothing in the statute’s legislative
history suggests that Congress intended
the Service to notify taxpayers upon
disclosure of their tax data to the
Customs Service. As noted above, such
a requirement would be at odds with
general practice under section 6103.
Moreover, the IRS understands that the
usual practice of the Customs Service is
not to request information from the IRS
unless the data has been first directly
requested from, but not provided by,
importers. When importers receive such
a request, therefore, they will effectively
be on notice, whether or not they choose
to comply with the request, that the
Customs Service is likely to consider tax
information in the course of its audit.

Misinterpretation of Tax Data by
Customs

Both commentators expressed a
concern that due to the different
reporting requirements of the IRS and
the Customs Service, tax data is
susceptible to misinterpretation by
Customs Service auditors. For example,
it was noted that the cost of goods
reported for tax purposes includes
certain amounts (e.g. duty,
transportation, insurance, storage,
design costs) not relevant to, or
included in, the value of goods for
customs purposes.

Congress was aware when it enacted
the legislation, however, that IRS tax
information may not correlate exactly
with the information required to be
reported to the Customs Service.
Congress nonetheless concluded that
the value of the tax information to the
Customs Service would outweigh the
possible difficulties caused by the
necessity of adjusting the IRS data for
use in Customs Service audits.
Moreover, the Customs Service has
informed the IRS that the Customs
Service is committed to a policy of full
disclosure and communication with
importers during audits. In light of that
policy, any apparent discrepancies
between tax data and Customs Service
reporting will be brought to the
attention of the importer when
discovered in order to allow the
importer to explain or reconcile the
data. The Customs Service also notes
that importers have an additional
opportunity to review and comment
upon the findings of an auditor before
the preparation of the auditor’s final
report.

Special Analyses

It has been determined that this
Treasury decision is not a significant
regulatory action as defined in EO
12866. Therefore, a regulatory
assessment is not required. It has also
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations, and because the notice of
proposed rulemaking preceding the
regulations was issued prior to March
29, 1996, the Regulatory Flexibility Act
(5 U.S.C. chapter 6) does not apply.
Pursuant to section 7805(f) of the
Internal Revenue Code, the notice of
proposed rulemaking preceding these
regulations was submitted to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on their impact on small business.
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Drafting Information

The principal author of these
regulations is Donald Squires, Office of
the Assistant Chief Counsel (Disclosure
Litigation), IRS. However, other
personnel from the IRS, Customs
Service and Treasury Department
participated in their development.

List of Subjects in 26 CFR Part 301

Employment taxes, Estate taxes,
Excise taxes, Gift taxes, Income taxes,
Penalties, Reporting and recordkeeping
requirements.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 301 is
amended as follows:

PART 301—PROCEDURE AND
ADMINISTRATION

Paragraph 1. The authority citation
for part 301 is amended by removing the
entry for Section 301.6103(1)(14)-1T and
adding an entry in numerical order to
read as follows:

Authority: 26 U.S.C. 7805 * * *

Section 301.6103(1)(14)-1 also issued
under 26 U.S.C. 6103(1)(14). * * *

§301.6103(1)(14)-1T [Redesignated as
§301.6103(1)(14)-1]

Par. 2. Section 301.6103(1)(14)-1T is
redesignated as § 301.6103(1)(14)-1 and
the section heading is amended by
removing the language ““(temporary)”.
Margaret Milner Richardson,
Commissioner of Internal Revenue.

Approved: November 13, 1996.

Donald C. Lubick,

Acting Assistant Secretary of the Treasury.
[FR Doc. 96-31771 Filed 12-16-96; 8:45 am]
BILLING CODE 4830-01-U

DEPARTMENT OF JUSTICE
28 CFR Part 14

Administrative Claims Under the
Federal Tort Claims Act; Delegation of
Authority

AGENCY: Department of Justice.
ACTION: Final rule.

SUMMARY: This Directive delegates
authority to the Postmaster General to
settle administrative claims presented
pursuant to the Federal Tort Claims Act
where the amount of the settlement does
not exceed $200,000. The Directive
implements the Administrative Dispute
Resolution Act. This Directive will alert
the general public to the new authority
and is being published in the CFR to

provide a permanent record of this
delegation.

EFFECTIVE DATE: December 17, 1996.
FOR FURTHER INFORMATION CONTACT:
Jeffrey Axelrad, Director, Torts Branch,
Civil Division, U.S. Department of
Justice, Washington, D.C. 20530, (202)
616—4400.

SUPPLEMENTARY INFORMATION: This
Directive has been issued to delegate
settlement authority and is a matter
solely related to division of
responsibility between the Department
of Justice and the Postal Service. It does
not have a significant economic impact
on a substantial number of small
entities. 5 U.S.C. 605(b). Itis nota
significant regulation action within the
meaning of Executive Order No. 12866.

List of Subjects in 28 CFR Part 14

Authority delegations (Government
agencies), Claims.

By virtue of the authority vested in
me by part O of Title 28 of the Code of
Federal Regulations, including §8 0.45,
0.160, 0.162, 0.164, and 0.168, 28 CFR
part 14 is amended as follows:

PART 14—ADMINISTRATIVE CLAIMS
UNDER FEDERAL TORT CLAIMS ACT

1. The authority citation for Part 14
continues to read as follows:

Authority: 5 U.S.C. 301; 28 U.S.C. 509,
510, 2672; 38 U.S.C. 224(a).

2. The Appendix to Part 14 is
amended by revising the heading and
text for the “Delegation of Authority to
the Postmaster General’ to read as
follows:

Appendix to Part 14—Delegations of
Settlement Authority

* * * * *

Delegation of Authority to the Postmaster
General

Section 1. Authority to compromise tort
claims.

(a) The Postmaster General shall have the
authority to adjust, determine, compromise
and settle a claim involving the Postal
Service under Section 2672 of Title 28,
United States Code, relating to the
administrative settlement of federal tort
claims, if the amount of the proposed
adjustment, compromise, or award does not
exceed $200,000. When the Postmaster
General believes a claim pending before him
presents a novel question of law or of policy,
he shall obtain the advice of the Assistant
Attorney General in charge of the Civil
Division.

(b) The Postmaster General may redelegate
in writing the settlement authority delegated
to him under this section.

Section 2. Memorandum.

Whenever the Postmaster General settles
any administrative claim pursuant to the
authority granted by section 1 for an amount

in excess of $100,000 and within the amount
delegated to him under section 1, a
memorandum fully explaining the basis for
the action taken shall be executed. A copy of
this memorandum shall be sent to the
Director, FTCA Staff, Torts Branch of the
Civil Division.

* * * * *

Frank W. Hunger,

Assistant Attorney General, Civil Division.
[FR Doc. 96-31923 Filed 12-16-96; 8:45 am]
BILLING CODE 4410-12-M

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 917
[KY—208-FOR]

Kentucky Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement (OSM),
Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: OSM is approving a proposed
amendment to the Kentucky regulatory
program (hereinafter referred to as the
“Kentucky program’’) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA). Kentucky proposed
revisions to its regulations pertaining to
civil penalties, performance bond and
liability insurance, contemporaneous
reclamation, and revegetation. The
amendment is intended to revise the
Kentucky program to be consistent with
the corresponding Federal regulations
and SMCRA.

EFFECTIVE DATE: December 17, 1996.

FOR FURTHER INFORMATION CONTACT:
William J. Kovacic, Director, OSM,
Lexington Field Office, 2675 Regency
Road, Lexington, Kentucky 40503.
Telephone: (606) 233-2894.

SUPPLEMENTARY INFORMATION:

1. Background on the Kentucky Program

1. Submission to the Proposed Amendment
I11. Director’s Findings

1V. Summary and Disposition of Comments
V. Director’s Decision

VI. Procedural Determinations

I. Background on the Kentucky
Program

On May 18, 1982, the Secretary of the
Interior conditionally approved the
Kentucky program. Background
information on the Kentucky program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval can be found in
the May 18, 1982, Federal Register (47
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FR 21404). Subsequent actions
concerning conditions of approval and
program amendments can be found at
30 CFR 917.11, 917.15, 917.16, and
917.17.

I1. Submission of the Proposed
Amendment

By letter dated July 19, 1994
(Administrative Record No. KY-1304),
Kentucky submitted a proposed
amendment to its program pursuant to
SMCRA at its own initiative.

OSM announced receipt of the
proposed amendment in the August 9,
1994 Federal Register (59 FR 40503),
and in the same document opened the
public comment period and provided an
opportunity for a public hearing on the
adequacy of the proposed amendment.
The public comment period closed on
September 8, 1994.

By letter dated January 11, 1995
(Administrative Record No. KY-1331),
Kentucky resubmitted a proposed
amendment that completed its
regulation promulgation process. The
resubmission included changes to 405
KAR 10:010—Requirements for Bond
and Liability Insurance, 405 KAR
16:010—General Provisions, 16:020
Contemporaneous Reclamation, 405
KAR 18:010—General Provisions, and a
Statement of Consideration.

Based on the revised information,
OSM reopened the public comment
period in the February 17, 1995 Federal
Register (60 FR 9314), and provided the
opportunity for a public hearing on the
adequacy of the revised amendment.
The public comment period closed on
March 20, 1995.

During its review of the proposed
amendment, OSM identified certain
concerns relating to the revegetation
provisions at 405 KAR 16:200 and
18:200. OSM notified Kentucky of these
concerns by letter dated May 10, 1996
(Administrative Record No. KY-1367).
By letter dated June 13, 1996
(Administrative Record No. KY-1369),
Kentucky responded to OSM’s concerns
by submitting additional explanatory
information to its proposed program
amendment. Because the additional
information merely clarified certain
provisions of Kentucky’s proposed
revisions, OSM did not reopen the
public comment period.

By letter dated March 2, 1995
(Administrative Record No. KY-1347),
Kentucky submitted additional
revisions to the proposed amendment
pertaining to civil penalty assessment
and revegetation. Based on the revised
information. OSM reopened the
comment period in the April 17, 1995,
Federal Register (60 FR 19193). During
its review of the proposed revisions,

OSM noted that Kentucky did not
submit the January 6, 1995, “Procedures
for Assessment of Civil Penalties”
incorporated by reference in the March
2, 1995, amendment. It was
subsequently submitted on September
26, 1996. OSM reopened the comment
period in the October 25, 1996, Federal
Register (61 FR 55247).

I11. Director’s Findings

Set forth below, pursuant to SMCRA
and the Federal regulations at 30 CFR
732.15 and 732.17, are the Director’s
findings concerning the proposed
amendment.

Revisions not specifically discussed
below concern nonsubstantive wording
changes, or revised cross-references and
paragraph notations to reflect
organizational changes resulting from
this amendment.

1. 405 KAR 7:015—Documents
Incorporated by Reference

In section 3, Kentucky proposes to
delete the incorporation by reference to
the Penalty Assessment Manual. This
document is superseded by the addition
of procedures for the assessment of civil
penalties at 405 KAR 7:095, section 7.
The Director finds that the proposed
deletion at 405 KAR 7:015(3) will not
render the State program less effective
than the Federal regulations.

2. 405 KAR 7:095—Assessment of Civil
Penalties

At section 5(2), Kentucky proposes to
clarify that the provisions of subsection
(2) are in addition to the civil penalty
provided for in subsection (1). At
section 7, Kentucky proposes to
incorporate by reference ““Procedures for
Assessment of Civil Penalties,” (January
6, 1995). The document establishes
procedures for determining how and
when penalties will be assessed,
assessing continuing violations, and
waiving the point system for calculating
penalties. The Federal regulations at 30
CFR part 845 provide procedures for the
assessment of civil penalties. The
Director finds that the proposed
regulations at 405 KAR 7:095 (2) and (7)
contain procedural requirements which
are the same or similar to those
contained in section 518 of SMCRA, and
which are consistent with the Federal
regulations at 30 CFR part 845.

3. 405 KAR 10:010—General
Requirements for Performance Bond
and Liability Insurance

At section 2(4), Kentucky proposes to
require that a rider to the applicable
performance bond confirming coverage
of a revision be submitted by the
applicant if the acreage of the permit

area is unchanged but if the revision: (a)
Adds a coal washer, a crush and load
facility, a refuse pile, or a coal mine
waste impoundment to the existing
permit or (b) alters the boundary of a
permit area or increment. The Federal
regulations at 30 CFR 800.15(d) require
that bonds be adjusted to conform to the
permit as revised. Kentucky also
proposes to add a new section 5 which
incorporates by reference the following
documents: Performance Bond, SME-
42, February, 1991; Irrevocable Standby
Letter of Credit; Confirmation of
Irrevocable Standby Letter of Credit;
Certificate of Liability Insurance; Notice
of Change of Liability Insurance; and
Escrow Agreement. While there are no
direct Federal counterparts, the Director
finds that the proposed revisions at 405
KAR 10:010(2)(4) is not inconsistent
with the Federal regulations at 30 CFR
800.15(d), which requires a regulatory
authority to review the adequacy of a
bond for a permit which has been
revised. Also, the Director finds that the
incorporation by reference of the above-
listed forms in 405 KAR 10:010(5) will
not render the Kentucky program less
effective than the Federal regulations at
30 CFR 800.11, 800.21(b) and 800.60.

4. 405 KAR 16:020—Contemporaneous
Reclamation

At section 2, Kentucky proposes to
revise its backfilling and grading plan
requirements to allow more than one pit
per permit if the permittee makes
certain demonstrations. If alternative
distance limits are approved or
additional pits allowed, the applicant is
required to provide supplemental
assurance in accordance with section 6
of the regulations. Kentucky also
proposes to revise the backfilling and
grading provisions of sections 2(1)—(6).
At section 2(1)—Area Mining, only one
pit per permit area is allowed. At
section 2(2)—Auger Mining, the
deadline for completion of coal removal
is proposed to be 60 calendar days after
the initial excavation for the purpose of
removal of topsoil or overburden,
instead of 60 calendar days after the
initial surface disturbance. Only one
auger mining operation per permit
operation is allowed. At section 2(3)—
Contour Mining, the phrase “surface
disturbance” is replaced by “‘excavation
for the purpose of removal of topsoil or
overburden,” in the same manner as
described above for section 2(2). Only
one pit per permit area is allowed. At
section 2(4)—Multiple-seam Contour
Mining, only one multiple seam
operation per permit is allowed. At
section 2(5)—Combined Contour and
Auger Mining, only one contour mining
pit and one auger mining operation per
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permit area are allowed. At section
2(6)—Mountaintop Removal, if the
mountaintop removal operation begins
by mining a contour cut around all or
part of the mountaintop, the time and
distance limits for contour mining shall
apply to that cut unless alternative
limits are approved. There are no
backfilling time and distance limitation,
or limits on the number of pits allowed
per permit area in the current Federal
regulations. States must, however,
impose time and distance limitations
which ensure that reclamation occurs as
contemporaneously as practicable with
mining operations, in accordance with
30 CFR 816.100 and 817.100. The
Director finds that the proposed
revisions at 405 KAR 16:020 section 2,
which now more clearly define the
deadline for completion of coal removal
for area and auger mining operations,
are not inconsistent with the general
Federal provisions pertaining to
contemporaneous reclamation at 30 CFR
816.100.

Kentucky proposes to add new
section 6—Supplemental Assurance. If
alternative distance limits or additional
pits are approved, the applicant is
required to submit supplemental
assurance in the amounts specified for
the purpose of assuring the reclamation
of the additional unreclaimed disturbed
area. This supplemental assurance is in
addition to the performance bond
required under 405 KAR Chapter 10.
While the bonding requirements of 405
KAR 10:030, 10:035, and 10:050 shall
apply to supplemental assurance, the
bond release requirements of 405 KAR
10:040 shall not apply. Supplemental
assurance amounts are specified for
contour, mountaintop removal, and area
mining. Supplemental assurance will be
returned upon application and after
inspection and documentation of the
completion of backfilling, grading, or
highwall removal, as appropriate. While
there are no direct Federal counterparts,
the Director finds that the proposed
provisions at 405 KAR 16:020 section 6
are consistent with the Federal
regulations pertaining to adjustment of
bond amounts at 30 CFR 800.15(a).
However, the Director notes that
additional bond is still required for any
proposal to add acreage to the permit
area.

Kentucky proposes to add new
section 7—Documents Incorporated by
Reference. Supplemental assurance and
escrow agreement forms are
incorporated by reference. Office
addresses where the documents may be
reviewed are listed. There are no
Federal counterparts to these
provisions. However, the Director finds
that the proposed provisions at 405 KAR

16:020 section 7 are not inconsistent
with the requirements of SMCRA and
the Federal regulations.

5. 405 KAR 16:200—Revegetation/
Surface Mining Activities

405 KAR 18:200—Revegetation/
Underground Mining Activities

At section 1(4), Kentucky proposes to
clarify for cropland or pastureland
postmining land use, compliance with
sections 16:180 3(2) and 18:180 3(2) for
cropland is required. The Director finds
that the proposed revisions at 405 KAR
16:200 1(4) and 18:200 1(4) are no less
effective than the Federal regulations at
30 CFR 816:97(h) and 817.97(h) and
satisfy a portion of the required
amendment at 30 CFR 917.16(i),
pertaining to Finding number 1 of the
June 9, 1993, Federal Register Notice (58
FR 32283, 32284).

At section 1(5)(b), Kentucky is
proposing to delete the reference to
Technical Reclamation Memorandum
(TRM) #20 and incorporate by reference
TRM #21 ““Plant Species, Distribution
Patterns, Seeding Rates, and Planting
Arrangements for Revegetation of Mined
Lands,” (January 6, 1995). In its review
dated April 18, 1996, OSM found TRM
#21 to be technically sound with certain
exceptions relating to stocking
standards and soil degradation.
Kentucky responded to OSM’s concerns
pertaining to stocking standards in its
letter dated June 13, 1996
(Administrative Record No. KY-1369).
Kentucky’s regulations at 405 KAR
16:050 and 18:050—Topsoil—provide
for the removal, storage, and
redistribution of topsoil to sustain the
appropriate vegetation. The specific
provisions at section 4(1) require that
the land be scarified or otherwise
treated to promote root penetration. The
Director finds that the proposed
revisions at 405 KAR 16:200 1(5)(b) and
18:200 1(5)(b) are consistent with the
Federal provisions pertaining to
revegetation at 30 CFR 816.111 and
817.111, as well as 30 CFR 816.116 and
817.116. The revisions also satisfy a
portion of the required amendment at 30
CFR 917.16(i), pertaining to Finding
number 1 of the June 9, 1993, Federal
Register Notice (58 FR 32284).

At section 5(2) (2)2,3 and (b)(2),
Kentucky is proposing to reference the
“Kentucky Agricultural Statistics”
publication as the source of ground
cover success standards. The Federal
regulation at 30 CFR 816.116(a)(1) and
817.116(a)(1) allow the regulatory
authority to select standards for success
and valid sampling techniques. The
Director finds that the proposed
revisions at 405 KAR 16:200 5(2) (a)2,3

and (b)(2) and 18:200 5(2) (a)2,3 and
(b)(2) are no less effective than the
corresponding Federal regulations, and
satisfy two portions of the required
amendment at 30 CFR 917.16(i),
pertaining to Finding number 5 of the
June 9, 1993, Federal Register Notice (58
FR 32287).

At section 6(1), Kentucky is proposing
to require a minimum stocking density
of 300 trees or trees and shrubs, with
tree species comprising at least 75% of
the total stock on at least 70% of the
area stocked if forest land is the
approved postmining landuse. At
section 6(2)(b)1, Kentucky is proposing
to require that the minimum stocking
density be 300 woody plants per acre,
including volunteers. At least four
species of trees or shrubs listed in
Appendix A of TRM #21, including at
least one hard mast species, one conifer
species, and two soft mast or shrub
species, shall be present and the
stocking densities of these species shall
be at least 90 hard mast plants per acre,
30 conifer plants per acre, and 30 plants
per acre for each of the two soft mast or
shrub species. Stocking densities shall
be determined with a statistical
confidence of 90%. Section 6(2)(b)(2)
provides that, in place of the
requirements of section 6(2)(b)(1), the
cabinet may, if requested by the
applicant, approve stocking densities
and woody plant species that are
recommended by the Kentucky
Department of Fish and Wildlife
Resources for the permit area based
upon site-specific considerations.

However, the stocking density of
recommended species must still be at
least 150 woody plants per acre,
including volunteers, with stocking
densities determined with a statistical
confidence of 90%. Section 6(2)(b)4
provides that this amendment to this
paragraph shall apply to original
applications for permits and
applications for permit amendments
submitted after the effective date of this
amendment. Permits issued or
applications submitted prior to the
effective date of this amendment may be
revised to comply fully with this
paragraph. At section 6(2)(c), Kentucky
is proposing to require that the stocking
density for woody plants be 300 plants
per acre for recreation areas, greenbelts,
fence rows, woodlots, or shelter belts for
wildlife, or where the planting of trees
and shrubs will otherwise facilitate the
postmining land use. At section 6(3)(f),
Kentucky is proposing to permit the
counting of volunteer plants that meet
all applicable requirements to determine
tree or shrub stocking success. The
Federal regulations at 30 CFR
816.116(b)(3)(l) and 817.116(b)(3)(1)
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allow the regulatory authority to specify
minimum stocking and planting
arrangements. By cover letter to OSM
dated May 3, 1995, Kentucky submitted
letters of approval from the Kentucky
Department of Fish and Wildlife
Services and the Department for Natural
Resources, Division of Forestry, for 405
KAR 16:200 and 18:200, sections 6(1)
and 6(2), and for TRM 3521
(Administrative Record No. KY-1353).
OSM notified Kentucky, by letter dated
May 10, 1996, that it must also provide
rationale to support its proposed
reduction, at 405 KAR 16:200 and
18:200, section 6(1), in standards for
acceptable tree stocking on forestry
postmining land use (Administrative
Record No. KY-1367). By letter dated
June 13, 1996, Kentucky responded to
OSM’s concern by including an October
20, 1993, memorandum from the
Division of Forestry (Administrative
Record No. KY-1369). This
memorandum specifically recommends
the stocking standards for the forestry
postmining land use which Kentucky
adopted in section 6(1), and which were
approved by both the Division of
Forestry and the Department of Fish and
Wildlife Services. Therefore, based
upon the supporting documentation
provided by Kentucky, the Director
finds that the proposed revisions at 405
KAR 16:200 6(1), 6(2)(b)1 and 2, 6(2)(c),
and 6(3)(f) and 18:200 6(1), 6(2)(b)1 and
2, 6(2)(c), and 6(3)(f) are no less effective
than the corresponding Federal
regulations. In addition, these approved
changes satisfy a portion of the required
amendments at 30 CFR 917.16(i),
pertaining to Finding number 6 of the
June 9, 1993, Federal Register Notice
(58 FR 32288).

At 405 KAR 16:200 and 18:200,
sections 9(3)(c) and 9(6), Kentucky is
proposing to delete the productivity test
area option as a measurement of
vegetation success for cropland where
hay is grown that is not prime farmland
and for pastureland. Productivity must
be measured by either the techniques
established by TRM #19 or by
determining total yield. The Federal
regulations at 30 CFR 816.116(a)(1) and
817.116(a)(1) allow the regulatory
authority to select standards for success
and valid sampling techniques. As
noted above, Kentucky retains two other
options for measuring productivity at
sections 9(2)(a) and 9(2)(b). The Director
find that the deletion of the provisions
at 405 KAR 16:200 and 18:200, sections
9(3)(c) and 9(6) does not render the
State program less effective than the
Federal regulations. In addition, the
deletion satisfies a portion of the
required amendment at 30 CFR

917.16(i), pertaining to Finding number
9 of the June 9, 1993, Federal Register
Notice (58 FR 32289).

IV. Summary and Disposition of
Comments

Public comments

The Director solicited public
comments and provided an opportunity
for a public hearing on the proposed
amendment. Three separate submissions
were received from the same
commenter. Because no one requested
an opportunity to speak at a public
hearing, no hearing was held.

The commenter generally supported
the revisions to 405 KAR 10:010 which
requires a rider to confirm coverage of
permit revisions which alter permit
areas or boundaries. The commenter
also supported the concept of providing
a supplemental assurance mechanism in
addition to the base bond as provided in
405 KAR 16:020 but stated that
Kentucky should clarify that the
mechanism is not to be released in a
partial manner. The Director notes that
section 6(6) provides for return of
supplemental assurance funds only
upon verification that the area for which
it was submitted has been backfilled
and graded. Therefore, even if partial
release is permitted, only that amount of
the supplemental assurance no longer
needed to ensure backfilling and
grading of a portion of the disturbed
area could be returned. Several of the
commenter’s initial concerns were
satisfied by Kentucky’s subsequent
revisions to its original submission. At
405 KAR 7:095 3(3), the commenter felt
that Kentucky should provide further
clarification as to whether it would
attribute all acts of persons working on
the mine site or only attribute
violations, in terms of calculating civil
penalty points to be assigned for
negligence. The Director notes that the
section of the regulations to which the
commenter refers is not being revised at
this time and is, therefore, outside the
scope of this rulemaking. With regard to
the document, ““Procedures for
Assessment of Civil Penalties,” the
commenter stated that it should be
stressed to the civil penalty assessor that
penalties are imposed to achieve a
deterrent effect and to penalize
violations of the law and the
regulations. While the Director agrees
with the commenter that civil penalties
are intended to serve as deterrents as
well as punishment, he notes that
neither SMCRA nor the Federal
regulations explicitly state the goals of
civil penalty assessment. Therefore, he
cannot require Kentucky to make the
suggested change. The commenter also

believed that the threshold for
seriousness points should be lowered to
reflect the goal of environmental
damage prevention. OSM cannot require
that states impose a uniform civil
penalty point system [See In Re
Permanent Surface Mining Regulation
Litigation, 14 Env’t. Rep. Case 1083,
1089 (D.D.C. February 26, 1980)].
Therefore, the Director cannot require
that Kentucky make the suggested
change. At 405 KAR 16:200 and 18:200,
the commenter opposes the use of
undifferentiated average county yields
for measurement of productivity of
lands with a postmining use of hayland
or pastureland. The Director notes that
OSM considered this issue in an earlier
Kentucky amendment and found
Kentucky’s productivity standards
acceptable and no less effective than the
Federal regulations (see 58 FR 32290,
June 9, 1993). In addition, the United
States District Court for the Eastern
District of Kentucky affirmed OSM’s
decision to approve the use of
undifferentiated average county yields,
in KRC v. Babbitt, No. 93-78 (E.D. Ky.,
March 30, 1995).

Federal Agency Comments

Pursuant to 30 CFR 732.17(h)(11)(I),
the Director solicited comments on the
proposed amendment from various
Federal agencies with an actual or
potential interest in the Kentucky
program. The following agencies
concurred without comment: the
Department of Agriculture, Natural
Resources Conservation Service; the
Department of Labor, Mine Safety and
Health Administration; and the
Department of the Interior, Fish and
Wildlife Service and Bureau of Mines.

The Department of Agriculture, Soil
Conservation Service, noted that the
Soil Survey Manual—Handbook #18
referenced at 405 KAR 7:015 3(4) has
been revised and it provided the
updated information. The director notes
that the section of the regulations
referenced is not being revised at this
time and is, therefore, outside the scope
of this rulemaking. However, Kentucky
is aware of the revision and will make
the appropriate changes at a later date.

The Department of the Interior,
Bureau of Land Management, noted a
possible discrepancy in 405 KAR 7:095
3(4) regarding the assessment of good
faith points in that Kentucky’s point
system appears to be less stringent than
the Federal regulations. The Director
notes that the section of the regulations
referenced is not being revised at this
time and is, therefore, outside the scope
of this rulemaking. The Director also
notes that the provisions of OSM
Directive REG-5 dated August 31, 1991,
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provide that if a State program requires
consideration of the four mandatory
statutory criteria (history of previous
violations, seriousness of violations,
negligence of operator, and good faith)
in determining whether to assess a
penalty and determining the amount,
the program meets the requirements of
section 518 of SMCRA. The penalty
amounts need not be equivalent to those
specified at 30 CFR part 845. See also,
In Re Permanent Surface Mining
Regulation Litigation, 14 Env’t. Rep. Cas
1083, 1089 (D.D.C., February 26, 1980).

Environmental Protection Agency (EPA)

Pursuant to 30 CFR 732.17(h)(11)(ii),
OSM is required to obtain the written
concurrence of the EPA with respect to
those provisions of the proposed
program amendment that relate to air or
water quality standards promulgated
under the authority of the Clean Water
Act (33 U.S.C. 1251 et seq.) or the Clean
Air Act (42 U.S.C. 7401 et seq.)

On August 3, 1994, OSM solicited
EPA’s concurrence with the proposed
amendment. On August 26, 1994, EPA
have its written concurrence
(Administrative Record No. KY-1311).

V. Director’s Decision

Based on the above findings, the
Director approves the proposed
amendment as submitted by Kentucky
onJuly 19, 1994, and as revised on
January 11, 1995.

The Director’s approval herein of the
proposed amendments has satisfied a
portion of the required amendment
codified at 30 CFR 917.16. Therefore,
the Director is amending 30 CFR
917.16(i) to refer specifically to those
portions of the required amendment
which remain unsatisfied.

The Federal regulations at 30 CFR
Part 917, codifying decisions concerning
the Kentucky program, are being
amended to implement this decision.
This final rule is being made effective
immediately to expedite the State
program amendment process and to
encourage States to bring their programs
into conformity with the Federal
standards without undue delay.
Consistency of State and Federal
standards is required by SMCRA.

V1. Procedural Determinations

Executive Order 12866

This rule is exempted from review by
the Office of Management and Budget
(OMB) under Executive Order 12866
(Regulatory Planning and Review).

Executive Order 12988

The Department of the Interior has
conducted the reviews required by
section 3 of Executive Order 12988

(Civil Justice Reform) and has
determined that, to the extent allowed
by law, this rule meets the applicable
standards of subsections (a) and (b) of
that section. However, these standards
are not applicable to the actual language
of State regulatory programs and
program amendments since each such
program is drafted and promulgated by
a specific State, not by OSM. Under
sections 503 and 505 of SMCRA (30
U.S.C. 1253 and 1255) and 30 CFR
730.11, 732.15, and 732.17(h)(10),
decisions on proposed State regulatory
programs and program amendments
submitted by the States must be based
solely on a determination of whether the
submittal is consistent with SMCRA and
its implementing Federal regulations
and whether the other requirements of
30 CFR Parts 730, 731, and 732 have
been met.

National Environmental Policy Act

No environmental impact statement is
required for this rule since section
702(d) of SMCRA (30 U.S.C. 1292(d))
provides that agency decisions on
proposed State regulatory program
provisions do not constitute major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C)).

Paperwork Reduction Act

This rule does not contain
information collection requirements that
require approval by OMB under the
Paperwork Reduction Act (44 U.S.C.
3507 et seq.).

Regulatory Flexibility Act

The Department of the Interior has
determined that this rule will not have
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.). The State submittal
which is the subject of this rule is based
upon corresponding Federal regulations
for which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities.
Accordingly, this rule will ensure that
existing requirements previously
promulgated by OSM will be
implemented by the State. In making the
determination as to whether this rule
would have a significant economic
impact, the Department relied upon the
data and assumptions of the
corresponding Federal regulations.

Unfunded Mandates

This rule will not impose a cost of
$100 million or more in any given year

on any governmental entity or the
private sector.

List of Subjects in 30 CFR 917

Intergovernmental relations, Surface
mining, Underground mining.

Dated: November 19, 1996.
Michael K. Robinson,

Acting Regional Director, Appalachian
Regional Coordinating Center.

For the reasons set out in the
preamble, Title 30, Chapter VII,
Subchapter T of the Code of Federal
Regulations is amended as set forth
below:

PART 917—KENTUCKY

1. The authority citation for Part 917
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

2. Section 917.15 is amended by
adding paragraph (aaa) to read as
follows:

§917.15 Approval of regulatory program
amendments.
* * * * *

(aaa) The following rules, as
submitted to OSM on July 19, 1994, and
as revised on January 11, 1995, and
March 2, 1995, are approved effective
December 17, 1996.

405 KAR 7:015 section 3
Documents Incorporated by Reference
405 KAR 7:095 sections 5(2),7
Assessment of Civil Penalties
405 KAR 10:010 section 2(4)
General Requirements for
Performance
Bond and Liability Insurance
405 KAR 16:020 sections 2, 6 (new), and
7 (new)
Contemporaneous Reclamation
405 KAR 16:200
Revegetation—Surface Mining
405 KAR 18:200 sections 1(4), 1(5)(b),
5(2)(a)2, 3 and (b)(2), 6(1), 6(2)(b) 1,
2, 6(2)(c), 6(3)(f), 9(2)(c), 9(5).
Revegetation—Underground Mining
3. Section 917.16 is amended by
revising (i) to read as follows:

§917.161 Required regulatory program
amendments.
* * * * *

(i) By December 17, 1996, Kentucky
shall submit to the Director either a
proposed written amendment or a
description of an amendment to be
proposed which revises 405 KAR 16:200
and 405 KAR 18:200, sections 1(7)(a) 1
through 5, 1(7)(b) and 1(7)(d), in
accordance with the Director’s findings
published in the June 9, 1993, Federal
Register (58 FR 32283), and a timetable
for enactment which is consistent with
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established administrative and
legislative procedures in the State.

* * * * *

[FR Doc. 96-31750 Filed 12—-16-96; 8:45 am]
BILLING CODE 4310-05-M

DEPARTMENT OF EDUCATION
34 CFR Part 86
RIN 1810-AA83

Drug and Alcohol Abuse Prevention

AGENCY: Department of Education.
ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations on Drug-Free Schools and
Campuses to incorporate changes made
by the Improving America’s Schools Act
of 1994. As a result of that legislation,
these regulations no longer apply to
State educational agencies (SEAs) and
local educational agencies (LEAS). The
Secretary amends the regulations to
conform them to these revised statutory
provisions.

EFFECTIVE DATE: These regulations take
effect January 16, 1997.

FOR FURTHER INFORMATION CONTACT:
William Wooten, U.S. Department of
Education, Office of Elementary and
Secondary Education, Room 4000,
Portals Bldg., 600 Independence
Avenue, SW, Washington, DC 20202—
6123. Telephone: (202) 260-1922.
Individuals who use a
telecommunications device for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8330
between 8 a.m. and 8 p.m., Eastern time,
Monday through Friday.
SUPPLEMENTARY INFORMATION: Provisions
in 20 U.S.C. 3224a relating to
certification of drug and alcohol abuse
prevention programs by State and local
educational agencies were eliminated by
amendments to the Elementary and
Secondary Education Act of 1965
contained in the Improving America’s
Schools Act of 1994, Pub. L. 103-382,
enacted October 20, 1994. As a result of
this statutory amendment, which
became effective July 1, 1995, State and
local educational agencies are no longer
subject to the certification requirements
contained in 34 CFR part 86.

The regulations in part 86
implemented the Drug-Free Schools and
Communities Act requirement for a one-
time certification by all SEAs and LEAs
that they had adopted and implemented
drug prevention policies and programs
for their students and employees.
Virtually all SEAs and LEAs had
submitted the required certification by
the time the statute was reauthorized,

and the certification requirement was no
longer needed. Furthermore, by the time
the statute was reauthorized as the Safe
and Drug-Free Schools and
Communities Act, LEAs were
developing comprehensive, community-
wide prevention strategies in addition to
school-based programs, and were
beginning to integrate drug prevention
with activities designed to prevent other
significant problems such as youth
violence. Consequently, the Safe and
Drug-Free Schools and Communities
Act has eliminated the one-time
certification requirement and replaced it
with the requirement that LEAs adopt
and carry out comprehensive drug and
violence prevention programs designed
for all students and employees. In
keeping with this legislative change, the
regulations in part 86 pertaining to
SEAs and LEAs are no longer necessary
and are being eliminated.

The regulations are amended in
accordance with the President’s
Regulatory Reinvention Initiative in
order to reflect removal of the statutory
requirement and relieve a burden
imposed on State and local educational
agencies. Part 86 is still applicable to
institutions of higher education.

Waiver of Proposed Rulemaking

In accordance with the
Administrative Procedure Act (5 U.S.C.
553), it is the practice of the Secretary
to offer interested parties the
opportunity to comment on proposed
regulations. However, these regulations
merely reflect statutory changes and do
not establish substantive policy.
Therefore, the Secretary has determined,
pursuant to 5 U.S.C. 553(b)(B), that
public comment is unnecessary and
contrary to the public interest.

Paperwork Reduction Act of 1980

These regulations have been
examined under the Paperwork
Reduction Act of 1980 and have been
found to contain no information
collection requirements.

Assessment of Educational Impact

Based on its own review, the
Department has determined that the
regulations in this document do not
require transmission of information that
is being gathered by or is available from
any other agency or authority of the
United States.

List of Subjects in 34 CFR Part 86

Drug abuse, Elementary and
secondary education, Grant programs—
education, Postsecondary education.

Dated: December 10, 1996.
Richard W. Riley,
Secretary of Education.

(Catalog of Federal Domestic Assistance
numbers do not apply)

The Secretary amends Title 34 of the
Code of Federal Regulations by
amending part 86 as follows:

Authority: 20 U.S.C. 1145g, unless
otherwise noted.

PART 86—DRUG AND ALCOHOL
ABUSE PREVENTION

1. The authority citation for part 86 is
revised to read as follows:

2. The heading of part 86 is revised
to read as set forth above.

3. Part 86 is amended by removing “,
SEA, or LEA” in the following places:

(a) 886.2(a) and (b);

(b) 886.3 heading, (a), and (b);

(c) §86.5 heading, (a), and (b);

(d) §86.301 heading, (a) introductory
text (twice), (a)(2), (b) introductory text
(twice), (b)(1), and (b)(2)(i)(B);

(e) §86.302(a) and (b);

(f) 886.303(a) introductory text, (b)
(twice), (c), (d), and (e) (twice);

(g) §86.304(a) introductory text, (a)(1),
(@)(2)(i), (a)(3) introductory text (twice),
(2)(3)(ii), (b) introductory text, (b)(1),
and (b)(2) introductory text;

(h) §86.400(a);

(i) 886.401(d)(1) and (2);

(i) §86.402(a);

(k) §86.407(a) and (d);

(1) 886.408(a)(1)(ii);

(m) §86.409(c) introductory text and
(€)(2);

(n) §86.410(a)(1) introductory text
and (d); and

(0) 886.411(a)(1), (a)(2), and (b).

4. Part 86 is amended by removing “,
SEA'’s, or LEA’s * in the following
places:

(a) §86.301(b)(2)(i)(A); and

(b) §86.304 heading, (a) introductory
text, and (a)(3)(ii).

5. Section 86.1 is revised to read as
follows:

§86.1 What is the purpose of the Drug and
Alcohol Abuse Prevention regulations?

The purpose of the Drug and Alcohol
Abuse Prevention regulations is to
implement section 22 of the Drug-Free
Schools and Communities Act
Amendments of 1989, which added
section 1213 to the Higher Education
Act. These amendments require that, as
a condition of receiving funds or any
other form of financial assistance under
any Federal program, an institution of
higher education (IHE) must certify that
it has adopted and implemented a drug
prevention program as described in this
part.
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(Authority: 20 U.S.C. 1145q)

6. In §86.3 paragraphs (a) and (b) are
amended by removing ‘‘for IHEs and
8886.200 and 86.201 for SEAs and
LEAs”.

7. Section 86.4 is amended by
removing ““(a) IHE drug prevention
program certification.” in paragraph (a)
and by removing paragraphs (b) and (c).

8. Section 86.6 is amended by revising
the heading; removing *, SEA, or LEA”
both times it appears in paragraph (a),
both times it appears in paragraph
(b)(1), and in paragraph (b)(2); and
revising paragraph (b)(3) to read as
follows:

§86.6 When must an IHE submit a drug
prevention program certification?
* * * * *

(b) * K Xx
(3) An IHE shall submit a request for
an extension to the Secretary.

§86.7

9. Section 86.7 is amended by
removing paragraph (a); redesignating
paragraphs (b) and (c) as paragraphs (a)
and (b), respectively; by removing
“Local educational agency’ and “‘State
educational agency’ from the list of
terms in redesignated paragraph (a); and
by removing ““, SEA, or LEA” both times
it appears in the definition of
“Compliance agreement” in
redesignated paragraph (b).

[Amended]

Subpart C—[Removed and Reserved]

10. Subpart C is removed and
reserved.

Subpart D—[Amended]

11. The heading of Subpart D is
amended by removing *, SEA, or LEA”.

§86.300 [Amended]

12. Section 86.300 is amended by
removing “‘, SEA, or LEA” in the
heading, the undesignated introductory
text, and paragraph (b) introductory
text; and by removing ‘“‘or by an SEA or
LEA under §886.200(c) and 86.201(a)”
in paragraph (b)(2).

13. The authority citation following
each section of the regulations is revised
to read as follows:

(Authority: 20 U.S.C. 1145g)
[FR Doc. 96-31874 Filed 12-16-96; 8:45 am]
BILLING CODE 4000-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9 and 63
[AD-FRL-5601-7]

RIN 2060-AE02
RIN 2060-AD98

National Emission Standards for
Hazardous Air Pollutants for Source
Categories: Aerospace Manufacturing
and Rework Facilities and Shipbuilding
and Ship Repair (Surface Coating)
Operations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule; correction.

SUMMARY: This action corrects the
National Emission Standards for
Hazardous Air Pollutants (NESHAP) for
Aerospace Manufacturing and Rework
Facilities and Shipbuilding and Ship
Repair (Surface Coating) Operations
promulgated in the Federal Register on
September 1, 1995 (60 FR 45948) and
December 15, 1995 (60 FR 64330),
respectively. This action also announces
that the Information Collection
Requirements (ICR) contained in the
NESHAP for Shipbuilding and Ship
Repair (Surface Coating) Operations
have been approved by the Office of
Management and Budget (OMB).

EFFECTIVE DATE: December 17, 1996.

FOR FURTHER INFORMATION CONTACT: For
information on the aerospace
manufacturing and rework facilities
standard contact Mr. James Szykman at
(919) 541-2452, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711. For
information on the shipbuilding and
ship repair (surface coating) standard
contact Dr. Mohamed Serageldin at
(919) 541-2379, Emission Standards
Division (MD-13), U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711.

SUPPLEMENTARY INFORMATION: The
Administrator is invoking the ““‘good
cause’’ exception of the Administrative
Procedures Act, 5 U.S.C. 553(b)(3)(B),
which allows an agency to promulgate
rules without notice or the opportunity
for comment when it finds that such
procedures would be “impracticable,
unnecessary, or contrary to the public
interest.” Following notice and
comment procedures for this rule would
be unnecessary because the changes
effected here are only minor corrections
that do not changes the intended effect
of the original rule. The Administrator
is also invoking the good cause

provision to make this rule immediately
effective upon its date of publication.

I. Shipbuilding and Ship Repair
(Surface Coating)

The NESHAP for shipbuilding and
ship repair (surface coating) operations
was promulgated in the Federal
Register on December 15, 1995 (60 FR
64330) as subpart Il of 40 CFR Part 63.

The final rule contained (1) errors in
numbering the incorporations by
reference which were added to §63.14;
(2) improper punctuation in
§63.788(b)(3)(ii)(B); (3) a footnote to
Table 2 of subpart Il which incorrectly
identified those coating categories that
were not given cold-weather
allowances; and (4) inappropriate use of
the term “unaffected” major sources in
§63.788(b)(1). This action corrects these
portions of the final rule. In addition, it
amends the table in 40 CFR Part 9 of ICR
control numbers issued by OMB for
approved collections of information in
certain EPA regulations. At the time of
publication of the final rule, the EPA
did not have an approved ICR control
number to add to the table. The OMB
subsequently approved the ICR for the
final NESHAP, and the approved ICR
control number (2060—0330) is being
added to 40 CFR Part 9.

I1. Aerospace Manufacturing and
Rework Facilities

The NESHAP for aerospace
manufacturing and rework facilities was
promulgated in the Federal Register on
September 1, 1995 (60 FR 45948). A
document of correction to the final rule
was published in the Federal Register
on February 9, 1996 (61 FR 4902) which
corrected the deadline for existing
sources to submit an initial notification
to the Administrator.

The amendatory language for this
final rule correction inadvertently
referenced paragraph (a)(1) instead of
referencing paragraph (a)(2) of Section
63.753. The amendatory language
should have read, ‘‘Section 63.753 is
amended by adding a new sentence to
the beginning of paragraph (a)(2) as
follows:” This document includes the
applicable language to make this
correction.

Administrative Requirements
I. Paperwork Reduction Act

The information collection
requirements of the previously
promulgated NESHAP were submitted
to and approved by the Office of
Management and Budget (OMB). A copy
of the Information Collection Request
(ICR) documents (OMB number 1414.02
and 1687.01, for shipbuilding and
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aerospace, respectively) may be
obtained from Sandy Farmer,
Information Policy Branch (PM-223Y);
U.S. Environmental Protection Agency;
401 M Street, SW; Washington, DC
20460 or by calling (202) 260-2740.

Today’s changes to the NESHAP
should have no impact on the
information collection burden estimates
made previously.

1. Executive Order 12866 Review

Under Executive Order 12866, the
EPA must determine whether the
proposed regulatory action is ‘‘not
significant”” and therefore, subject to
OMB review and the requirements of
the executive order. The Order defines
“significant” regulatory action as one
that is likely to lead to a rule that may:

(1) Have an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety in
State, local, or tribal governments or
communities;

(2) create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) materially alter the budgetary
impact of entitlements, grants, user fees
or loan programs or the rights and
obligations of recipients thereof; or

(4) raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the executive order.

The Shipbuilding NESHAP
promulgated on December 15, 1995 was
determined to not be a “‘significant
regulatory action” under Executive
Order 12866. The Aerospace NESHAP
promulgated on September 1, 1995 has
been determined to be a “‘significant
regulatory action” under Executive
Order 12866. The amendments issued
today do not add any additional control
requirements or costs. Therefore, this
regulatory action does not affect the
previous decisions and is not
considered to be significant.

I1l. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A), as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, the
EPA submitted a report containing this
rule and other required information to
the U.S. Senate, the U.S. House of
Representatives, and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “major rule” as defined by 5
U.S.C. 804(2).

IV. Unfunded Mandates

Under Section 202 of the Unfunded
Mandates Reform Act of 1995, the EPA
must prepare a budgetary impact
statement to accompany any proposed
or final rule that includes a Federal
mandate that may result in estimated
costs to State, local, or tribal
governments in the aggregate; or to the
private sector, of $100 million or more.
Under Section 205, the EPA must select
the least costly, most cost-effective or
least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires the
EPA to establish a plan for informing
and advising any small governments
that may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
action promulgated today does not
include a Federal mandate that may
result in estimated costs of $100 million
or more to either State, local, or tribal
governments in the aggregate, or to the
private sector.

Therefore, the requirements of the
Unfunded Mandates Reform Act do not
apply to this action.

List of Subjects
40 CFR Part 9

Reporting and recordkeeping
requirements.

40 CFR Part 63

Environmental protection, Air
pollution control, Hazardous
substances, Incorporation by reference,
Reporting and recordkeeping
requirements.

Dated: August 22, 1996.
Mary D. Nichols,

Assistant Administrator for Air and
Radiation.

For the reasons set out in the
preamble, Title 40, Chapter | of the Code
of Federal Regulations is amended as
follows:

PART 9—[AMENDED]

1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—-136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671,;
21 U.S.C. 331}, 3464, 348; 31 U.S.C. 9701, 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345 (d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 3009, 300g-1, 3009-2,
300g-3, 300g—4, 300g-5, 300g—6, 300j-1,
300j—2, 300j-3, 300j—4, 300j—9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

2. Section 9.1 is amended by adding
the new entries under the indicated
heading to read as follows:

§9.1 OMB approvals under the Paperwork
Reduction Act
* * * * *

- OMB con-
40 CFR citation trol No.
* * * * *

National Emission Standards for Hazardous
Air Pollutants for Source Categories3

* * * * *
[ N=10) N 2060-0330
63.787 (a)—(b) 2060-0330
63.788 (a)—(c) 2060-0330

3The ICRs referenced in this section of the
Table encompass the applicable general provi-
sions contained in 40 CFR Part 63, subpart A,
which are not independent information collec-
tion requirements.

PART 63—[AMENDED)]

3. The authority citation for Part 63
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

4. Section 63.14 is amended by
redesignating paragraphs (b)(4) through
(b)(14) added on December 15, 1995 at
60 FR 64336 as paragraphs (b)(8)
through (b)(18).

Subpart GG—National Emission
Standards for Aerospace
Manufacturing and Rework Facilities

5. Section 63.753 is amended by
adding a new sentence to the beginning
of paragraph (a)(2) to read as follows:

§63.753 Reporting requirements.

(a)(1) > >~

(2) The initial notification for existing
sources, required in § 63.9(b)(2) shall be
submitted no later than September 1,
1997. * * *

* * * * *

Subpart Il—National Emission
Standards for Shipbuilding and Ship
Repair (Surface Coating) Operations

6. Section 63.788 is amended to revise
the first sentence of paragraph (b)(1) as
follows:

* * * * *

§63.788 Recordkeeping and Reporting
Requirements.
* * * * *

b * X *

(1) Each owner or operator of a major
source shipbuilding or ship repair
facility having surface coating
operations with less than 1000 liters (L)
(264 gallons (gal)) annual marine
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coating usage shall record the total

volume of coating applied at the source

to ships. * * *

* * * * *

7. Table 2 to Subpart Il of Part 63,
footnote (e) is revised as follows:

* * * * *

Table 2 to Subpart Il of Part 63.—
Volatile Organic HAP (VOHAP)
Limits for Marine Coatings

* * * * *

These limits apply during cold-
weather time periods, as defined in
§63.782. Cold-weather allowances are
not given to coatings in categories that
permit less than 40 percent volume
solids (nonvolatiles). Such coatings are
subject to the same limits regardless of

weather conditions.
* * * * *

[FR Doc. 96-31344 Filed 12-16-96; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[MM Docket No. 96-121; RM—-8806 and RM—
8820]

Radio Broadcasting Services;
Forestville and Algoma, WI

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: Action in this proceeding
allots Channel 271A to Forestville,
Wisconsin, as that community’s first
local service in response to a petition
filed by Lyle Robert Evans d/b/a The
Radio Company. See 61 FR 30585, June
17, 1996. The coordinates for Channel
271A at Forestville are 44-45-54 and
87-28-48. There is a site restriction 8.5
kilometers (5.3 miles) north of the
community. In response to the
counterproposal filed by WTRW,
Incorporated, we shall allot Channel
281A to Algoma, Wisconsin, without a
site restriction. The coordinates for
Channel 281A are 44-36-18 and 87—-26—
12. Since Algoma and Forestville are
both located within 320 kilometers (200
miles) of the U.S.-Canadian border,
concurrence of the Canadian
government has been obtained for both
channels. With this action, this
proceeding is terminated.

DATES: Effective January 27, 1997. The
window period for filing applications
for Channel 2271A at Forestville,
Wisconsin, and Channel 281A at
Algoma, Wisconsin, will open on
January 27, 1997, and close on February
27,1997.

FOR FURTHER INFORMATION CONTACT:
Kathleen Scheuerle, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Report
and Order, MM Docket No. 96-121,
adopted December 6, 1996, and released
December 13, 1996. The full text of this
Commission decision is available for
inspection and copying during normal
business hours in the Commission’s
Reference Center (Room 239), 1919 M
Street, NW, Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractors, International
Transcription Services, Inc., 2100 M
Street, N.W., Suite 140, Washington,
D.C. 20037, (202) 857-3800.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Wisconsin, is
amended by adding Channel 281A at
Algoma and by adding Forestville,
Channel 271A.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31937 Filed 12-16-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73
[MM Docket No. 96-37; RM-8765]

Radio Broadcasting Services; Sylvan
Beach, NY

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: The Commission, at the
request of Michael S. Celenza, allots
Channel 262A to Sylvan Beach, NY, as
the community’s first local aural
service. See 61 FR 10977, March 18,
1996. Channel 262A can be allotted to
Sylvan Beach in compliance with the
Commission’s minimum distance
separation requirements without the
imposition of a site restriction, at
coordinates 43-11-47 NL; 75-43-51
WL. Canadian concurrence in the

allotment has been received since
Sylvan Beach is located within 320
kilometers (200 miles) of the U.S.-
Canadian border. With this action, this
proceeding is terminated.

DATES: Effective January 17, 1997. The
window period for filing applications
will open on January 17, 1997, and close
on February 18, 1997.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 96-37,
adopted November 22, 1996, and
released November 29, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW, Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under New York, is
amended by adding Sylvan Beach,
Channel 262A.

Federal Communications Commission
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31936 Filed 12-16-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73
[MM Docket No. 95-175; RM-8707]

Radio Broadcasting Services; Ada,
Newcastle and Watonga, Oklahoma

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: The Commission, at the
request of Tyler Broadcasting
Corporation, reallots Channel 227C1
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from Ada to Newcastle, Oklahoma, as
the community’s first local aural
broadcast service, and modifies the
license of Station KTLS accordingly. To
accommodate the allotment at
Newcastle, the license of Station KIMY,
Watonga, Oklahoma, is modified to
specify operation on Channel 230A in
lieu of its present Channel 228A. See 60
FR 63669, December 12, 1995. Channel
227C1 can be allotted to Newcastle in
compliance with the Commission’s
minimum distance separation
requirements with a site restriction of
7.5 kilometers (4.7 miles) south, at
coordinates 35-10-44 NL and 97-36—-03
WL, to accommodate petitioner’s
desired transmitter site. Channel 230A
can be allotted to Watonga at Station
KIMY'’s presently licensed transmitter
site, at coordinates 35-54-17; 98—23-09.
With this action, this proceeding is
terminated.

EFFECTIVE DATE: January 17, 1997.

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 95-175,
adopted November 22, 1996, and
released November 29, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW, Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Oklahoma, is
amended by removing Channel 227C1 at
Ada, adding Newcastle, Channel 227C1,
and adding Channel 230A and removing
Channel 228A at Watonga.

Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31931 Filed 12-16 —96; 8:45
am]

BILLING CODE 6712 —01 —p

47 CFR Part 73
[MM Docket No. 96—-78; RM—-8778]

Radio Broadcasting Services;
Hicksville, Ohio

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

PART 73—[AMENDED]

1. The authority citation for Part 73
continues to read as follows:

Authority: Secs. 303, 48 Stat., as amended,
1082; 47 U.S.C. 154, as amended.

§73.202 [Amended]

2. Section 73.202(b), the Table of FM
Allotments under Ohio, is amended by
adding Hicksville, Channel 294A.
Federal Communications Commission.
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31932 Filed 12-16-96; 8:45 am]
BILLING CODE 6712-01-P

SUMMARY: The Commission, at the
request of Lake Cities Broadcasting
Corporation, allots Channel 294A to
Hicksville, Ohio, as the community’s
first local aural transmission service.
See 61 FR 18711, April 29, 1996.
Channel 294A can be allotted to
Hicksville in compliance with the
Commission’s mileage separation
requirements with a site restriction of
5.4 kilometers (3.4 miles) northeast, at
coordinates 41-19-35 North Latitude
and 84-43-03 West Longitude, to avoid
a short-spacing to Station WMRI,
Channel 295B, Marion, Indiana.
Canadian concurrence in the allotment
has been received since Hicksville is
located within 320 kilometers (200
miles) of the U.S.-Canadian border.
With this action, this proceeding is
terminated.
DATES: Effective January 17, 1997. The
window period for filing applications
will open on January 17, 1997, and close
on February 18, 1997.
FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Report
and Order, MM Docket No. 96-78,
adopted November 22, 1996, and
released November 29, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW, Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Part 73 of Title 47 of the Code of
Federal Regulations is amended as
follows:

DEPARTMENT OF TRANSPORTATION
Surface Transportation Board

49 CFR Part 1002

[STB Ex Parte No. 542]

Regulations Governing Fees For
Services Performed in Connection

With Licensing and Related Services—
1996 Update

AGENCY: Surface Transportation Board.
ACTION: Final rule.

SUMMARY: After consideration of the
petition to reopen this proceeding, the
Surface Transportation Board (Board)
reduces the filing fee for Item (60),
Labor arbitration proceedings to $150,
and establishes a new effective date for
Item (61), Appeals to a Surface
Transportation Board decision and
petitions to revoke an exemption
pursuant to 49 U.S.C. 10502(d). The
Board also modifies Item (56), Formal
complaints to comply with
Congressional directives.

EFFECTIVE DATE: This final rule is
effective on January 16, 1997. Section
1002.2 (b)(61) is effective on January 16,
1997.

FOR FURTHER INFORMATION CONTACT:
Kathleen M. King, (202) 927-5249 or
David T. Groves, (202) 927-6395. [TDD
for the hearing impaired: (202) 927—
5721]

SUPPLEMENTARY INFORMATION: The
Board’s regulations in 49 CFR 1002.3
require the Board to update its user fee
schedule annually. At 61 FR 42190
(August 14, 1996) the Board issued final
rules in this proceeding that established
its 1996 user fee schedule.

On September 3, 1996, Joseph C.
Szabo, the Illinois Legislative Director
for the United Transportation Union
(Petitioner or Mr. Szabo) filed a petition
to reopen this proceeding. Petitioner
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requests that the $1,000 filing fee for
Item (56), Formal complaints, and Item
(58)(i), Petitions for declaratory orders,
which are comparable to complaints,
and the $1,400 filing fee for Item (58)(ii),
All other petitions for declaratory order,
be eliminated for rail employees and
their unions.

In addition, he seeks elimination of
the new $7,600 filing fee for Item (60),
Labor arbitration proceedings, and the
new $150 filing fee for Item (61),
Appeals to a Surface Transportation
Board decision and petitions to revoke
an exemption pursuant to 49 U.S.C.
10502(d). Previously, at 61 FR 48639
(September 16, 1996) the effective date
for those two fee items was delayed by
Chairman Morgan to allow the Board
sufficient time to consider the issues
raised in this petition to reopen.

We find that there is no basis for
granting petitioner’s request that the
fees for formal complaints and petitions
for declaratory order be eliminated for
rail employees or their unions. Based on
the new evidence submitted by the labor
officials who support Mr. Szabo’s
petition, we conclude that the $7,600
filing fee for Item (60), Labor arbitration
proceedings, should be reduced to $150.
After reviewing petitioner’s arguments
we conclude that the $150 filing fee for
Item (61), Appeals to Surface
Transportation Board decisions and
petitions to revoke exemption under 49
U.S.C. 10502(d), is appropriate.

While we had indicated that the filing
fee for formal complaints should be
increased, the current $1,000 filing fee
for Item (56), Formal complaints, was
maintained until the on-going legislative
debate regarding that filing fee was
completed. That legislative debate has
now been resolved by enactment of
section 1219 of the Federal Aviation
Authorization Act of 1996, Pub. L. 104—
264, 110 Stat. 3213 (Oct. 9, 1996), which
prohibits any increase in the filing fee
for complaints filed by small shippers in
connection with rail maximum rates
complaints until after September 30,
1998. Therefore, we will maintain the
filing fee for formal complaints under
Item 56(ii) at $1,000 for small shippers.
For all other shippers, we will adopt the
filing fee of $23,300 for Item (56)(i),
Formal complaints filed under the coal
rate guidelines, and a filing fee of $2,300
for Item 56(iii), All other formal
complaints.

Additional information is contained
in the Board’s decision. To obtain a
copy of the full decision, write, call, or
pick up in person from DC News & Data,
Inc., Room 2229, 1201 Constitution Ave.
N.W., Washington, DC 20423.
Telephone: (202) 289-4357/4359.
(Assistance for the hearing impaired is

available through TDD services (202)
927-5721.)

The Board affirms its previous finding
that the fee changes adopted here will
not have a significant economic impact
on a substantial number of small
entities.

This action will not significantly
affect either the quality of the human
environment or the conservation of
energy resources.

List of Subjects in 49 CFR Part 1002

Administrative practice and
procedure, Common carriers, Freedom
of information, User fees.

Decided: December 5, 1996.

By the Board, Chairman Morgan, Vice
Chairman Simmons, and Commission
Owen.

Vernon A. Williams,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, part 1002,
of the Code of Federal Regulations is
amended as follows:

PART 1002—FEES

1. The authority citation for part 1002
continues to read as follows:

Authority: 5 U.S.C. 552(a)(4)(A) and 553;
31 U.S.C. 9701; and 49 U.S.C. 721(a).

2. The new effective date for 49 CFR
1002.2(f), fee item (61), is January 16,
1997.

3. In section 1002.2 (f) fee items (56)
and (60) are revised to read as follows:

§1002.2 Filing fees.

* * * * *

(f)***

Type of Proceeding

Fee

* * * * *

(56) A formal complaint alleging un-
lawful rates or practices of rail
carriers, motor carriers of pas-
sengers or motor carriers of
household goods:

(i) A formal complaint filed under
the coal rate guidelines (Stand-
Alone Cost Methodology) al-
leging unlawful rates and/or
practices of rail carriers under
49 U.S.C. 10704(c)(1) except a
complaint filed by a small ship-
01T RS

(i) A formal complaint involving
rail maximum rates filed by a
small shipper

(iii) All other formal complaints ....

$23,300

1,000
2,300

* * * * *

(60) Labor arbitration proceed-

ings 150

* * * * *

[FR Doc. 96-31954 Filed 12-16-96; 8:45 am]
BILLING CODE 4915-00-P

49 CFR Part 1039

[Ex Parte No. 346 (Sub-No. 34)]
Rail General Exemption Authority;
Exemption of Hydraulic Cement

AGENCY: Surface Transportation Board,
DOT.

ACTION: Final rule.

SUMMARY: The Board is exempting from
regulation the transportation by rail of
hydraulic cement (STCC No. 32—4)
including shipments from the South
Dakota State Cement Plant Commission
(““Dacotah”) facility at Rapid City, SD
(herein, the “Dacotah Cement Plant”).
Those shipments had been excepted
when cement was exempted from
regulation. The exception for the
Dacotah Cement Plant is now removed.
Hydraulic cement, without the Dacotah
exception, is added to the list of exempt
commodities as set forth below. This
exemption does not embrace
exemptions from the regulation of car
hire and car service.

EFFECTIVE DATE: This final rule is
effective on January 16, 1997.

FOR FURTHER INFORMATION CONTACT:
Joseph H. Dettmar, (202) 927-5660.
[TDD for the hearing impaired: (202)
927-5721.]

SUPPLEMENTARY INFORMATION: The ICC
Termination Act of 1995, Public Law
No. 104-88, 109 Stat. 803 (the ICCTA),
which was enacted on December 29,
1995, and took effect on January 1, 1996,
abolished the Interstate Commerce
Commission (ICC) and transferred
certain functions and proceedings to the
Surface Transportation Board (Board).
This notice relates to a proceeding that
was pending with the ICC prior to
January 1, 1996, and to functions that
are subject to Board jurisdiction
pursuant to 49 U.S.C. 10701 and 10502.
Section 204(b)(1) of the ICCTA provides,
in general, that proceedings pending
before the ICC on the effective date of
that legislation shall be decided under
the law in effect prior to January 1,
1996, insofar as they involve functions
retained by the ICCTA. However,
because of the nature of the action in
this proceeding—adoption of a class
exemption with application to future
transportation and related future
filings—we have considered both the
new and the old law in issuing our
decision here. Citations are to the
current sections of the statute, unless
otherwise indicated.

OnJuly 26, 1995, at 60 FR 38280, the
ICC requested comments on whether the
Dacotah cement facilities at Rapid City,
SD, are rail captive and the effect, if any,
of the ICC’s decision in Union Pacific
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Corporation, Union Pacific Railroad
Company and Missouri Pacific Railroad
Company—Control—Chicago and North
Western Transportation Company and
Chicago and North Western Railway
Company, Finance Docket No. 32133
(ICC served Mar. 7, 1995) on this matter.
The comments have been received and
analyzed. We are removing the
exception in 49 CFR part 1039 for
shipments of hydraulic cement from the
Dacotah Cement Plant at Rapid City, SD.
For further information, see the
Board’s printed decision. To obtain a
copy of the full decision, write to, call,
or pick up in person from DC News &
Data, Inc., Room 2229, 1201
Constitution Avenue, N.W.,
Washington, DC 20423. Telephone:
(202) 289-4357/4359. [Assistance for
the hearing impaired is available
through TDD services: (202) 927-5721.]
We affirm the ICC’s initial finding that
the exemption will not significantly
affect either the quality of the human

environment or the conservation of
energy resources. We also affirm the
ICC’s initial finding that the exemption
will not have a significant economic
impact on a substantial number of small
entities.

List of Subjects in 49 CFR Part 1039

Agricultural commodities, Intermodal
transportation, Manufactured
commodities, Railroads.

Decided: December 4, 1996.

By the Board, Chairman Morgan, Vice
Chairman Simmons, and Commissioner
Owen.

Vernon A. Williams,
Secretary.

For the reasons set forth in the
preamble, title 49, chapter X, part 1039
of the Code of Federal Regulations is
amended as follows:

PART 1039—EXEMPTIONS

1. The authority citation for part 1039
continues to read as follows:

Authority: 5 U.S.C. 553, and 49 U.S.C.
10502, and 13301.

2.1n §1039.11, the table in paragraph
(a) is amended by revising the entry for
STCC No. 32—4 to read as follows:

§1039.11 Miscellaneous commodities
exemptions.

(a) * * *
STCC No. STCC tariff Commodity
* * * * *
32-4 .. do ... Hydraulic ce-
ment.
* * * * *
* * * * *

[FR Doc. 96-31955 Filed 12-16-96; 8:45 am]
BILLING CODE 4915-00-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF MANAGEMENT AND
BUDGET

5 CFR Part 1305
RIN 0348-AB35

Release of Official Information, and
Testimony by OMB Personnel as
Witnesses in Litigation

AGENCY: Office of Management and
Budget, Executive Office of the
President.

ACTION: Proposed rule.

SUMMARY: The Office of Management
and Budget (OMB) seeks public
comment on a proposed rule that would
set forth the procedures to be followed
when, in litigation (including
administrative proceedings), a
subpoena, order or other demand of a
court or other authority is issued for the
production or disclosure of: Any
material contained in the files of OMB;
any information relating to materials
contained in the files of OMB; or any
information or material acquired by any
person while such person was an
employee of OMB as a part of the
performance of the person’s official
duties or because of the person’s official
status. Many agencies have issued
regulations of this kind in the past in
order to establish procedures to respond
to such demands in an orderly and
consistent manner.

DATES: Comments must be received no
later than February 18, 1997.

ADDRESSES: Comments on the proposed
rule should be addressed to: Steven
Aitken, Assistant General Counsel,
Office of Management and Budget,
Room 464, Old Executive Office
Building, Washington, D.C. 20503.
Comments up to three pages in length
may be submitted via facsimile to (202)
395-7294. Electronic mail comments
may be submitted via Internet to
TOUHYREG@AL1.EOP.GOV. Please
include the full body of electronic mail
comments in the text and not as an
attachment. Please include the name,

title, organization, postal address, and
E-mail address in the text of the
message.

Comments regarding collection of
information requirements contained in
the proposed rule should be addressed
to Mr. Aitken at the address above and
to: Edward Springer, OMB Desk Officer,
Office of Information and Regulatory
Affairs, OMB, Room 10236, New
Executive Office Building, Washington,
D.C. 20503.

FOR FURTHER INFORMATION CONTACT:
Steven Aitken, Assistant General
Counsel, Office of Management and
Budget, at (202) 395-4728.

SUPPLEMENTARY INFORMATION: As have
many agencies over the years, OMB is
proposing to issue a “Touhy’ regulation
regarding the production or disclosure
of OMB materials and information in
response to a subpoena, order or other
demand of a court or other authority.
Such regulations were upheld by the
Supreme Court in its decision in United
States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951).

The proposed OMB “Touhy”
regulation, which is set forth below,
would be placed in a new Part 1305 in
OMB'’s regulations, which are found at
5 CFR Chapter Ill. OMB invites
comments on the proposed regulation.

Paperwork Reduction Act

This proposed rule contains
collection of information requirements
subject to the Paperwork Reduction Act.
The requirement in § 1305.3(a), for a
person receiving a demand to notify the
OMB General Counsel that the demand
has been made, is estimated to take 5
minutes; this can be satisfied by a phone
call relating the demand and/or by a
facsimile transmission of the demand.
The requirement in § 1305.3(b), for the
person making the demand to submit an
affidavit or statement summarizing the
information or material sought and its
relevance to the proceeding, is
estimated to take 15 minutes; a demand
for documents will generally already
specify the documents sought, the
person making a demand for testimony
should already know what information
is sought (and therefore needs only to
describe that information), and in each
case the person making the demand
should already know the relevance of
the documents or testimony to the
proceeding (and therefore needs only to

state that relevance). To the extent that
any disclosure is required under
§1305.4, it is estimated to take 5
minutes; the only additional disclosure
that might result from this provision
would be for a person to state, when
declining to comply with a demand,
that he or she is doing so pursuant to
this regulation. Based on previous
experience with demands for OMB
information and materials, it is
estimated that there will generally be
not more than 10 respondents/year
subject to the above requirements.

Comments are solicited concerning
the proposed collection of information
requirements to: (1) Evaluate whether
the proposed collection of information
is necessary for the proper functions of
OMB, including whether the
information will have practical utility;
(2) Evaluate the accuracy of the agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (3) Enhance the
quality, utility, and clarity of the
information to be collected; and (4)
Minimize the burden on those who are
to respond, such as using appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology, e.g., permitting electronic
submission of responses. Comments
should be sent to the persons specified
above (see ADDRESSES).

Regulatory Flexibility Act, Unfunded
Mandates Reform Act, and Executive
Orders 12866 and 12875

For purposes of the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.), the
proposed rule will not, if promulgated,
have a significant economic effect on a
substantial number of small entities; the
proposed rule addresses only the
procedures to be followed in the
production or disclosure of OMB
materials and information in litigation.
For purposes of the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4), as
well as Executive Orders No. 12866 and
12875, the proposed rule would not
significantly or uniquely affect small
governments, and would not result in
increased expenditures by State, local,
and tribal governments, or by the
private sector, of $100 million or more.
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Issued in Washington, D.C., December 9,
1996.
Franklin D. Raines,
Director.

For the reasons set forth in the
preamble, OMB proposes to amend 5
CFR Chapter Il by adding a new part
1305 to read as follows:

PART 1305—RELEASE OF OFFICIAL
INFORMATION, AND TESTIMONY BY
OMB PERSONNEL AS WITNESSES, IN
LITIGATION

Sec.

1305.1 Purpose and scope.

1305.2 Production prohibited unless
approved.

1305.3 Procedures in the event of a demand
for disclosure.

1305.4 Procedure in the event of an adverse
ruling.

1305.5 No private right of action.

Authority: 31 U.S.C. 502.

§1305.1 Purpose and scope.

This part contains the regulations of
the Office of Management and Budget
(OMB) concerning procedures to be
followed when, in litigation (including
administrative proceedings), a
subpoena, order or other demand
(hereinafter in this part referred to as a
“*demand’’) of a court or other authority
is issued for the production or
disclosure of:

(a) Any material contained in the files
of OMB;

(b) Any information relating to
materials contained in the files of OMB;
or

(c) Any information or material
acquired by any person while such
person was an employee of OMB as a
part of the performance of the person’s
official duties or because of the person’s
official status.

§1305.2 Production prohibited unless
approved.

No employee or former employee of
OMB shall, in response to a demand of
a court or other authority, produce any
material contained in the files of OMB,
disclose any information relating to
materials contained in the files of OMB,
or disclose any information or produce
any material acquired as part of the
performance of the person’s official
duties, or because of the person’s
official status, without the prior
approval of the General Counsel.

§1305.3 Procedures in the event of a
demand for disclosure.

(a) Whenever a demand is made upon
an employee or former employee of
OMB for the production of material or
the disclosure of information described
in §1305.2, he shall immediately notify

the General Counsel. If possible, the
General Counsel shall be notified before
the employee or former employee
concerned replies to or appears before
the court or other authority.

(b) If information or material is sought
by a demand in any case or matter in
which OMB is not a party, an affidavit
(or, if that is not feasible, a statement by
the party seeking the information or
material, or by his attorney) setting forth
a summary of the information or
material sought and its relevance to the
proceeding, must be submitted before a
decision is made as to whether materials
will be produced or permission to
testify or otherwise provide information
will be granted. Any authorization for
testimony by a present or former
employee of OMB shall be limited to the
scope of the demand as summarized in
such statement.

(c) If response to a demand is required
before instructions from the General
Counsel are received, an attorney
designated for that purpose by OMB
shall appear, and shall furnish the court
or other authority with a copy of the
regulations contained in this part and
inform the court or other authority that
the demand has been or is being, as the
case may be, referred for prompt
consideration by the General Counsel.
The court or other authority shall be
requested respectfully to stay the
demand pending receipt of the
requested instructions from the General
Counsel.

8§1305.4 Procedurein the event of an
adverse ruling.

If the court or other authority declines
to stay the effect of the demand in
response to a request made in
accordance with § 1305.3(c) pending
receipt of instructions from the General
Counsel, or if the court or other
authority rules that the demand must be
complied with irrespective of the
instructions from the General Counsel
not to produce the material or disclose
the information sought, the employee or
former employee upon whom the
demand has been made shall
respectfully decline to comply with the
demand (United States ex rel. Touhy v.
Ragen, 340 U.S. 462 (1951)).

§1305.5 No private right of action.

This part is intended only to provide
guidance for the internal operations of
OMB, and is not intended to, and does
not, and may not be relied upon to
create a right or benefit, substantive or
procedural, enforceable at law by a
party against the United States.

[FR Doc. 96-31794 Filed 12-16-96; 8:45 am]
BILLING CODE 3110-01-P

DEPARTMENT OF AGRICULTURE
Food and Consumer Service

7 CFR Part 273

[Amendment No. 376]

RIN 0584-AB57

Food Stamp Program; Anticipating
Income and Reporting Changes

AGENCY: Food and Consumer Service,
USDA.

ACTION: Proposed rule.

SUMMARY: This rule proposes revisions
in Food Stamp Program procedures for
reporting and acting on changes in
earned income. The changes are
designed to increase State agency
flexibility and improve procedures for
determining the eligibility and benefits
of households whose income fluctuates
unpredictably. Under this proposal,
State agencies would choose from three
different reporting requirements for
households with earned income. The
reporting requirement a State agency
selects would replace the current
requirement that households report a
change of more than $25 in earned
income. In addition to reporting a
change in source of income, households
would be required to report one of the
following: A change in wage rate or
salary and a change in part-time or full-
time status, provided the household is
certified for no more than 3 months; a
change in wage rate or salary and a
change of more than 5 hours a week that
is expected to continue for more than a
month; or a change in the amount
earned of more than $80 a month.

DATES: Comments must be received on
or before February 18, 1997 to be
assured of consideration.

ADDRESSES: Comments should be
submitted to Margaret Werts Batko
Assistant Branch Chief, Certification
Policy Branch, Program Development
Division, Food and Consumer Service,
USDA, 3101 Park Center Drive,
Alexandria, Virginia, 22302, (703) 305—
2516. Comments may also be datafaxed
to the attention of Ms. Batko at (703)
305-2486. The internet address is:
Margaret_Batko@FCS.USDA.GOV. All
written comments will be open for
public inspection at the office of the
Food and Consumer Service during
regular business hours (8:30 a.m. to 5
p.m., Monday through Friday) at 3101
Park Center Drive, Alexandria, Virginia,
Room 720.

FOR FURTHER INFORMATION CONTACT:

Questions regarding the proposed
rulemaking should be addressed to Ms.
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Batko at the above address or by
telephone at (703) 305-2516.

SUPPLEMENTARY INFORMATION:
Executive Order 12866

This proposed rule has been
determined to be significant and was
reviewed by the Office of Management
and Budget in conformance with
Executive Order 12866.

Executive Order 12372

The Food Stamp Program (Program) is
listed in the Catalog of Federal Domestic
Assistance under No. 10.551. For the
reasons set forth in the final rule in 7
CFR part 3015, Subpart V and related
Notice (48 FR 29115), this Program is
excluded from the scope of Executive
Order 12372 which requires
intergovernmental consultation with
State and local officials.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act of 1980 (5
U.S.C. 601-612). Ellen Haas, Under
Secretary for Food, Nutrition, and
Consumer Services, has certified that
this rule will not have a significant
economic impact on a substantial
number of small entities. State and local
welfare agencies will be the most
affected to the extent that they
administer the Program.

Paperwork Reduction Act

This proposed rule contains
information collections which are
subject to review by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995
(Pub. L. 104-13). The reporting and
recordkeeping burden associated with
the eligibility, certification, and
continued eligibility of food stamp
recipients is approved under OMB No.
0584-0064. Current burden estimates
for OMB No. 0584—-0064 include burden
associated with collecting and verifying
information reported on the application
to determine initial household
eligibility and also on a form given to
households for reporting changes in
their circumstances during the
certification period. Some households
are required to submit a report every
month; other households (change
reporting households) are required to
report changes within 10 days of the
date they become aware of the change.
State agencies provide households with
a form for reporting these changes
(change report form) at every
certification and whenever a change is
reported. This rule would amend 7 CFR
273.12(a)(1)(i) to provide State agencies
with three options for earned income

changes households would be required
to report. The options are (1) a change
in wage rate or salary and a change in
part-time or full-time status, provided
that the household is certified for no
more than 3 months; (2) a change in
wage rate and a change of more than 5
hours a week that is expected to
continue for more than a month; or (3)
a change in the amount earned of more
than $80 a month. State agencies would
select one of these options to include on
the change report form. The provisions
in 7 CFR 273.12(a)(1)(i) of this proposed
rulemaking do not alter burden
estimates already approved under OMB
No. 0584-0064 for change reporting
households. The methodologies used to
determine the burden estimates assume
that all change reporting households
will submit at least one change report
form annually. The number of change
reporting households is estimated to be
9,324,000. Although the proposed
changes would remove the need for
change reporting households to report
small changes in the amount of earned
income, households would still be
required to report other changes, and
the assumption of at least one report a
year remains valid. The public reporting
burden for the change report form is
estimated to average .1617 hours per
report form for a total burden of
1,507,691 hours annually.

Comments. Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;
(b) the accuracy of the agency’s estimate
of the burden of the proposed collection
of information, including the validity of
the methodology and assumptions used;
(c) ways to enhance the quality, utility
and clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology. Comments may be sent to
Wendy Taylor, OIRM, Room 404-W,
Office of Management and Budget,
Paperwork Reduction Project (OMB No.
0584-0064), Washington, D.C. 20503
and Department of Agriculture,
Clearance Officer, OIRM, AG Box 7630,
Washington, DC 20250. Comments and
recommendations on the proposed
information collection must be received
by February 18, 1997.

Executive Order 12778

This rule has been reviewed under
Executive Order 12778, Civil Justice

Reform. This rule is intended to have
preemptive effect with respect to any
State or local laws, regulations or
policies which conflict with its
provisions or which would otherwise
impede its full implementation. This
rule is not intended to have retroactive
effect unless so specified in the
EFFECTIVE DATE paragraph of this
preamble. Prior to any judicial challenge
to the provisions of this rule or the
application of its provisions, all
applicable administrative procedures
must be exhausted.

Regulatory Impact Analysis

Need for Action

This action is needed to respond to
requests from State agencies for revision
of the requirements for reporting
changes in earned income, to clarify
procedures for averaging income, and to
assist households in meeting their
responsibility to comply with Program
requirements.

Benefits

State agencies will benefit from this
rule because households will better
understand which changes in earnings
they are required to report. Recipients
who work will benefit because they will
have to report only significant changes
in their employment status rather than
frequent and temporary changes in the
amount of monthly income.

Costs

The changes in requirements for
reporting changes in earnings and acting
on reported changes are not expected to
have a significant impact on Program
costs.

Background

There are two systems in the Food
Stamp Program for determining the
amount of benefits a household should
receive: Prospective budgeting and
retrospective budgeting. Section
5(f)(3)(A) of the Food Stamp Act of
1977, as amended (the Act), 7 U.S.C.
2014(f)(3)(A), provides that calculation
of household income on a prospective
basis should be based on the income the
household reasonably anticipates
receiving during the period for which
eligibility and benefits are being
determined. The law requires the
calculation to be made in accordance
with regulations which provide for
taking into account both the income
reasonably anticipated to be received by
the household during the period for
which eligibility or benefits are being
determined and the income received by
the household during the preceding 30
days. Section 5(f)(3)(B) of the Act, 7
U.S.C. 2014(f)(3)(B), provides that
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calculation of household income on a
retrospective basis is the calculation of
income for the period for which
eligibility or benefits are being
determined on the basis of income
received in a previous period. 7 CFR
273.10(c) of the food stamp regulations
provides requirements for prospective
budgeting; retrospective budgeting is
addressed in 7 CFR 273.21.

Certified households are required to
report certain changes in circumstances
that occur during the certification
period. State agencies have the option
under section 6(c)(1)(A) of the Act, 7
U.S.C. 2015(c)(1)(A), to require some
categories of households to report on a
periodic basis; however, State agencies
are prohibited from including certain
households in a monthly reporting
system or budgeting the households
retrospectively as provided at 7 CFR
273.21(b).

Section 6(c)(1)(B) of the Act, 7 U.S.C.
2015(c)(1)(B), provides that households
not required to file a periodic report on
a monthly basis shall be required to
report changes in income or household
circumstances as provided in
regulations. State agencies are required
to determine the benefits of monthly
reporting households by retrospective
budgeting. However, change reporting
households, i.e, those households not
subject to monthly reporting, may be
budgeted prospectively or
retrospectively. Regulations for monthly
reporting households are at 7 CFR
273.21; those for change reporters are at
7 CFR 273.12.

In this rule we are proposing to
simplify the regulations for reporting
changes in earned income when a
household is not required to report
monthly. The proposed revisions are
designed to address problems State
agencies have reported in determining
the benefits of households with income
that fluctuates monthly.

Prospective Budgeting and Change
Reporting

Prior to passage of the Hunger
Prevention Act of 1988 (HPA) (Pub. L.
100-435, September 19, 1988), monthly
reporting and retrospective budgeting
(MRRB) were mandatory for households
with earnings or a recent work history.
The HPA made monthly reporting a
State agency option.

Since then, some State agencies have
abandoned monthly reporting while
others have retained MRRB for all or
part of the caseload. There are several
advantages to retaining MRRB for
households with earnings. Households
with earnings report their income each
month, and benefits are adjusted
accordingly for a subsequent issuance

month. Since the actual amount of
income earned in the budget month is
used to determine the allotment for the
issuance month, the allotment
corresponds exactly to the reported
income rather than to an estimate of
anticipated income. The requirement
that a household submit a monthly
report also helps eligibility workers
keep in contact with households on a
regular basis without the need for
frequent recertification.

However, a monthly reporting system
requires the State agency to determine
each month whether or not a monthly
reporting household has filed a report
and to act on any reported changes.
When caseloads increase, it is
sometimes difficult for eligibility
workers to process the reports within
the required time frames. A monthly
reporting system is also expensive
because of the number of reports and
notices that have to be printed and
mailed out. Monthly reporting is
burdensome for participants and less
responsive to changes in household
circumstances than change reporting
because benefits are based on
circumstances that existed in a prior
month.

Because of the costs associated with
monthly reports, many State agencies
converted their entire caseload from
MRRB to change reporting and
prospective budgeting. Prospective
budgeting requires State agencies to use
information available at initial
certification and subsequent
recertifications to predict what a
household’s circumstances will be
during the period of eligibility—the
certification period. Change reporting
provisions at 7 CFR 273.12(a) require
households to report certain changes in
household circumstances within 10
days of the date the change becomes
known to the household. Each time the
State agency learns of a change in the
household’s circumstances during the
certification period, the State agency
must determine the effect of the change
on eligibility and benefits.

One of the difficulties encountered by
State agencies using prospective
budgeting and change reporting is the
problem of determining the eligibility
and benefits of households with income
that changes unpredictably in amount or
frequency from month to month
(fluctuating income).

Under prospective budgeting, State
agencies must anticipate income that
will be received. Regulations at 7 CFR
273.10(c) for anticipating income were
published on October 17, 1978, and
have not been amended since that time.
The regulations include the following
requirements:

1. If the amount of income anticipated
to be received and the date of receipt are
uncertain, the income shall not be
counted.

2. Income received during the past 30
days shall be used as an indicator of
future income, but past income shall not
be used if a change has occurred or is
anticipated. If income fluctuates to the
extent that income from the past 30 days
is not an accurate predictor of future
income, the State agency and the
household may use a longer period of
past time to provide a more accurate
figure.

3. If the receipt of income is
reasonably certain but the monthly
amount may fluctuate, the household
may elect to have its income averaged.
To average income, the State agency
shall use the household’s anticipation of
income fluctuations over the
certification period.

4. Income shall be counted only in the
month in which it is expected to be
received, unless it is averaged.

5. If income is received on a weekly
or biweekly basis (every 2 weeks), the
State agency shall convert the income to
a monthly amount by multiplying
weekly amounts by 4.3 and biweekly
amounts by 2.15, use the State agency’s
public assistance (PA) conversion
standard, or use the exact monthly
figure if it can be anticipated for each
month of the certification period.

If the income fluctuates and there is
an income history, the usual practice is
to anticipate future fluctuations in
income by projecting an average of
income received in recent past months.
However, regulations at 7 CFR 273.12(a)
require households to report changes of
more than $25 in gross monthly income.
If income is averaged, the figure used to
determine the allotment will differ from
the income a household actually
received in any one month. To address
this and other problems, FCS has
proposed changes in the $25 reporting
requirement on several occasions.

Section 5(f)(3)(A) of the Act, 7 U.S.C.
2014(f)(3)(A), gives the Secretary of
Agriculture broad discretion in the area
of Food Stamp Program reporting
requirements. Regulations published
July 15, 1974 (39 FR 25996-26008)
required households to report changes
of $25 or more in income or deductions.
The preamble to a proposed rule issued
May 2, 1978 (43 FR 18874-96)
discussed problems with the income
reporting requirement and solicited
comments on the proposed change and
two alternatives. The proposed change
was to require households to report all
changes in income, except changes in
the PA grant. The two alternatives were:
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1. The household would be required
to report all income changes but the
State agency would not have to act on
monthly changes of $10 or less.

2. The household would be required
to report only changes of $20 or more,
but the $20 would apply separately to
each income source.

The preamble to final rules dated
October 17, 1978 (43 FR 47846, 47872—
74) indicates that the largest number of
commenters preferred the second
alternative and the next largest group
preferred the current procedures. Based
on the comments citing the
administrative difficulties of the three
reporting procedures offered in the
proposed rule and the number of
comments supporting the $25
requirement, we chose to continue the
then existing and still current policy.

In a rulemaking published January 16,
1981 (46 FR 4642), we proposed to
change the income reporting
requirement to address problems in
handling changes for households with
fluctuating income. The proposed
change would have required households
with fluctuating income to report
changes in wage rate, full-time or part-
time status, and source of income. The
$25 minimum reporting requirement
would not have applied to these
households. No change was proposed in
the reporting requirement for
households with stable earnings or
unearned income.

Some commenters opposed the
proposal, calling it burdensome, an
example of overregulation, and too
confusing. Other commenters believed
that the omission of a requirement to
report changes in the number of hours
worked would result in lack of action on
possibly significant changes. Because of
the adverse comments and the
imminent implementation of monthly
reporting requirements, a final rule was
not published on the subject.

As part of a rule proposed September
29, 1987 (52 FR 36546), we again
proposed to change requirements for
reporting changes in fluctuating income.
In addition to problems with the $25
threshold cited in previous rules, the
preamble of these regulations indicated
that the current requirement makes it
difficult to develop quality control (QC)
review procedures. The proposal was
also designed to be consistent with
provisions of the Aid to Families with
Dependent Children (AFDC) QC manual
which defined a change as any
employment status change which
results in either increased or decreased
income such as a change in part-time or
full-time status, the loss of a job, or a
change in hourly rate. The proposal
retained the $25 threshold for reporting

changes but added the requirement to
report changes in full-time or part-time
status, source, or hourly rate. The
proposed requirement applied only to
households with fluctuating income,
which was defined as income that varies
unpredictably from month to month.
Under the proposal, households with
fluctuating income would report
permanent changes in the source of
income and ongoing changes in the
number of hours worked. The proposal
was based on assumptions that the $25
minimum reporting requirement does
not lend itself to changes in fluctuating
income and that errors in household
income are more frequently attributable
to changes in employment status, such
as converting from unemployed to
employed or from part-time to full-time
work.

A majority of commenters opposed
this proposal. They were concerned that
the rule would add another reporting
requirement and that it would be
difficult to define permanent and non-
permanent status changes and
fluctuating income. In addition, the
proposed changes would not have
resulted in complete conformity
between the Food Stamp and AFDC
Programs. For these reasons, the
provision was not adopted as final. The
implementation of monthly reporting
also reduced the immediate need for a
change in change reporting
requirements.

In addition to the problems of
anticipating income that fluctuates and
determining which changes should be
reported during the certification period,
there is also the difficulty in deciding
under what circumstances a reported
change in fluctuating income should be
reflected in a changed allotment.
Introductory paragraph 7 CFR 273.12(c)
requires State agencies to take prompt
action on all changes to determine if the
change affects the household’s
eligibility or allotment. Even if the
allotment is not changed, the State
agency must document the reported
change in the case file and send the
household another change report form.
Regulations at 7 CFR 273.12(c)(1) and
(2) provide specific requirements for
changes that result in an increase or
decrease in the allotment.

However, it is not clear how the State
agency should react to a temporary
change in income reported by a
household whose income has been
averaged. The regulations do not
specifically require the State agency to
compute a new average based on a
temporary change. One eligibility
worker might reaverage the income
based on the new information and
adjust the household’s allotment.

Another eligibility worker might
document the reported change in
accordance with 7 CFR 273.12(c), but
make no change in the allotment unless
it was anticipated that the change would
continue.

In this rule, we are proposing to
modify the requirements for averaging
income, reporting changes in income,
and acting on reported changes. We
believe these modifications will assist
State agencies in determining the
eligibility and benefits of households
with fluctuating income over the
months of the certification period.
When income is averaged, the amount
of income received each month does not
correspond directly to the issuance for
any given month. However, if the
average used corresponds closely to the
household’s average income received
during the certification period, the
household’s benefits over the
certification period will correctly reflect
the increases and decreases in income
that normally occur.

The changes proposed in this rule are
designed to simplify the reporting
requirements and assist State agencies
in managing cases with fluctuating
income. We are seeking comments on
the following proposed changes and
suggestions for alternatives.

a. Averaging Income—7 CFR
273.10(c)(3)(i)

Current regulations at 7 CFR
273.10(c)(3)(i) provide that households
(except destitute households and public
assistance (PA) households subject to
monthly reporting) may elect to have
their income averaged over the
certification period. Some State agencies
have requested that food stamp
regulations be revised to allow
averaging at the State agency’s option.
Others have requested that averaging be
mandatory for fluctuating income.

We are proposing to retain the
provision of 7 CFR 273.10(c)(3)(i)
allowing households to choose whether
income shall be counted in the month
received or averaged. We believe
households should continue to have the
opportunity to select the method used to
determine their benefits when
fluctuations in income are anticipated.
There may be situations in which the
household would prefer to have income
counted in the month received rather
than having it averaged. However, we
would like to solicit comments on this
provision. We are proposing to amend 7
CFR 273.10(c)(3) to remove the
reference to PA households subject to
monthly reporting. This section was
written before the use of monthly
reporting in the Food Stamp Program.
Section 273.21 now provides
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requirements for monthly reporting and
retrospectively budgeted households;
therefore, there is no need to mention
these households at 7 CFR 273.10(c)(3).

We have received questions
concerning the steps to be followed in
averaging and converting weekly or
biweekly income amounts. For the
purposes of 7 CFR 273.10(c)(3), income
(whether earned or unearned) is
averaged by adding together income
amounts received or expected to be
received over two or more months. The
total is then divided by the number of
months used in the calculation to arrive
at an average.

Conversion as authorized in 7 CFR
273.10(c)(2)(i) is the process of taking
into account months in the year in
which an extra weekly or biweekly
payment will be received by using a
conversion factor instead of adjusting
the allotment for the months in which
the extra check is received. The
amounts used in anticipating income
must be representative of income the
household expects to receive. If the
household member has just started a job
and has no income history, the
eligibility worker would anticipate
income in accordance with the
requirements at 7 CFR 273.10(c)(1). If
the same amount of income is received
or expected to be received every week,
anticipated income from one payment
may be converted to a monthly amount
by using a conversion factor. However,
converting a single weekly amount to a
monthly amount does not constitute
averaging for the purposes of the
provisions in 7 CFR 273.10(c)(3). State
agencies that elect not to use a
conversion factor would have to
anticipate receipt of an extra pay check
and adjust the allotment for the month
in which it will be received.

We are proposing to revise 7 CFR
273.10(c)(3)(i) to eliminate the reference
to PA monthly reporting households
and to add a reference to 8§ 273.12(c),
which we propose to amend as
indicated below. We would also clarify
that monthly amounts are used in
averaging and eliminate unnecessary
language, including the example.

b. Income Reporting Requirements—7
CFR 273.12(a)(1)

The heading of regulations at 7 CFR
273.12 currently reads “Reporting
changes.” The section includes
requirements for reporting and acting on
changes for households not required to
report monthly. Requirements for
monthly reporting households have
been added to the regulations at 7 CFR
273.21 since 7 CFR 273.12 was
originally written. Therefore, we are
proposing to change the title of 7 CFR

273.12 to “Requirements for change
reporting households.” The
introductory sentence of 7 CFR
273.12(a)(1) currently provides that
“Certified households are required to
report the following changes in
circumstances.” We are proposing to
amend the sentence to specify that
households not required to report
monthly (change reporting households)
are required to report the specified
changes. Proposals for changes in the
reporting requirements are discussed
below.

In this rulemaking, we are proposing
to modify 7 CFR 273.12(a)(1)(i) by
revising the reporting requirements for
earned income. Although the reporting
requirement for fluctuating income is of
particular concern, we are proposing
that the requirement apply to all earned
income (as defined in 7 CFR
273.9(b)(1)). Under this proposal, all
households would be required to report
a change in source of income, such as
starting or losing a job, changing
employers, or gaining or losing a source
of unearned income. All households
would also have to report a change of
more than $25 in unearned income.

Households with earned income
would also be required to report
changes affecting the amount of income
earned. As a substitute for the current
requirement to report a change of more
than $25 in income, we propose to offer
State agencies three alternative earned
income reporting requirements. The
three earned income reporting options
are:

(1) A change in wage rate or salary
and a change in part-time or full-time
employment status. Because some
households could experience a change
in part-time employment that would be
less than a change from part-time to full-
time but could involve a significant
change in income, State agencies would
be required to certify these households
for no more than 3 months.

(2) A change in wage rate and a
change in hours worked of more than 5
hours a week that is expected to
continue for more than a month.

(3) A change in the amount earned of
more than $80 a month.

Under the first option, households
would have to report any change in
wage rate and a change in part-time or
full-time employment status. We believe
a change in part-time or full-time status
would signal a significant change in the
number of hours a household member
would be expected to work. Regulations
at 7 CFR 273.7 provide that a person
working a minimum of 30 hours a week
is exempt from work registration, and
we considered using the 30-hour figure
as a bench mark for full-time

employment. However, because State
agencies may have a definition of “part-
time” that is used for PA, we have
decided not to define “part-time.” To
provide State agency flexibility and
facilitate consistency with PA, we are
proposing that State agencies may
define “part-time.”

Under the second option, households
would be required to report when a
change in wage rate occurred and also
when there was a change of more than
5 hours a week that is expected to
continue for more than a month. Under
the third option, households would be
required to report when the amount
earned changed by more than $80 a
month. We believe the use of one of
these options would eliminate some of
the problems with the current reporting
requirement for earned income.
Households with earnings would have a
clearer idea of exactly what to report
and would not have to report
fluctuations in income resulting from
temporary changes in the number of
hours worked. In addition, the proposal
would eliminate some of the problems
encountered in quality control reviews
of cases with fluctuating income.
Providing three options would increase
the ability of State agencies to conform
reporting requirements for various
programs.

In this rule we are proposing to
continue the current $25 reporting
requirement threshold for unearned
income with the two changes noted
below. However, we are interested in
comments on alternative reporting
requirements for unearned income,
including the use of computer matching
information in lieu of household
reporting.

Some State agencies may have the
capability of making information
regarding a household’s unearned
income available to their eligibility
workers very quickly through data
exchange systems that have been
established for the exchange of
information between the providers of
various benefits and State agencies.
Through these systems, State agencies
match household records with
information from the income sources
and determine the amount of
Supplemental Security Income (SSI),
Federal Old Age, Survivors, and
Disability Insurance (OASDI) benefits,
and unemployment compensation (UC)
households receive. It would appear
that information from these data
sources, rather than from the
households, could be used to maintain
current and accurate information about
the benefits households are receiving.
However, this would be possible only if
the information could be obtained and
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used to adjust food stamp benefits in
accordance with the timeframes
currently in place for acting on changes.

New systems developed by the Social
Security Administration (SSA) may
provide faster access to accurate
information about SSI and OASDI
benefits than has previously been the
case. SSA has developed the State
Verification and Exchange System
(SVES), 42 U.S.C. 1320b-7(a), which
replaces previously separate exchanges
for SSI and OASDI data. Using the new
File Transfer Management System
(FTMS), State agencies will be able to
obtain daily updates of SSI and OASDI
information. SSA will respond to SVES
inquiries submitted via FTMS within 24
hours. Using these systems, State
agencies will be able to obtain current
income information and update records
at the State level or provide the
information to local offices
electronically.

We are interested in State agency
comments on their ability to access and
use these systems to identify and act on
changes in SSI and OASDI benefits
within the current timeframes in 7 CFR
273.12(c) for acting on reported changes.
We are also interested in comments on
the ability of State agencies to use the
State’s UC data systems for acting on
changes in households’ UC benefits.

c¢. Action on Changes in Fluctuating
Income—7 CFR 273.12(c)

To address the problem of
determining when eligibility workers
should act on a reported change in
fluctuating income, we are proposing to
revise the introductory paragraph of 7
CFR 273.12(c) to specify that if a
household reports a change in income,
the State agency shall use the
information to compute a new allotment
amount if the change is representative of
anticipated future income. Whether it is
representative would be determined on
the basis of an expectation that the new
circumstance will continue for at least
one month beyond the month in which
the change is reported. The worker
would document the case record to
indicate the basis for adjusting or not
adjusting the average. If the change does
not affect the allotment, the worker
would document that fact.

Implementation

We are proposing that the changes
made by this rule would be effective
and implemented no later than the first
day of the month 180 days after
publication of the final rule.

List of Subjects in 7 CFR Part 273

Administrative practice and
procedure, Aliens, Claims, Food stamps,

Fraud, Grant programs—social
programs, Penalties, Records, Reporting
and recordkeeping requirements, Social
security, Students.

Accordingly, 7 CFR part 273 is
proposed to be amended as follows:

1. The authority citation of part 273
continues to read as follows:

Authority: 7 U.S.C. 2011-2032.

PART 273—CERTIFICATION OF
ELIGIBLE HOUSEHOLDS

2.1n §273.10, paragraph (c)(3)(i) is
revised to read as follows:

§273.10 Determining household eligibility
and benefit levels.
* * * * *

(c) Determining income. * * *

(3) Income averaging. (i) Households
may elect to have their income
averaged. However, the State agency
shall not average the income of destitute
households (as defined in paragraph
(e)(3) of this section). When averaging
income, the State agency shall use the
household’s anticipation of monthly
income fluctuations over the
certification period. An average must be
recalculated at recertification and in
response to changes in income, in
accordance with §273.12(c).

* * * * *

5.1n §273.12,

a. The heading of the section, the
introductory text of paragraph (a)(1) and
paragraph (a)(1)(i) are revised.

b. The introductory text of paragraph
(c) is amended by adding two sentences
after the first sentence.

The revisions and additions read as
follows:

§273.12 Requirements for change
reporting households.

(a) Household responsibility to report.
(1) Monthly reporting households are
required to report as provided in
§273.21. Certified change reporting
households are required to report the
following changes in circumstances:

(i) (A) A change greater than $25 in
the amount of unearned income, except
changes relating to PA or general
assistance (GA) in project areas in
which GA and food stamp cases are
jointly processed. The State agency is
responsible for identifying changes
during the certification period in the
amount of PA or GA in jointly processed
cases.

(B) A change in the source of income,
including starting or stopping a job or
changing jobs.

(C) One of the following, as
determined by the State agency:

(1) A change in the wage rate of
earned income and a change in full-time

or part-time employment status (as
determined by the employer or as
defined in the State’s PA Program),
provided that the household is certified
for no more than 3 months;

(2) A change in wage rate and a
change in hours worked of more than 5
hours a week that is expected to
continue for more than a month; or

(3) A change in the amount earned of
more than $80 a month.

* * * * *

(c) State agency action on changes.
* * *|f a household reports a change
in income, the State agency shall act on
the change in accordance with
paragraphs (c)(1) and (c)(2) of this
section if the new circumstance is
expected to continue for at least one
month beyond the month in which the
change is reported. The time frames in
paragraphs (c)(1) and (c)(2) of this
section apply to these actions. * * *

* * * * *
Dated: December 10, 1996.
Ellen Haas,

Under Secretary for Food, Nutrition, and
Consumer Services.

[FR Doc. 96-31989 Filed 12-16-96; 8:45 am]
BILLING CODE 3410-30-U

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95—-CE-44-AD]
RIN 2120-AA64

Airworthiness Directives; Jetstream
Aircraft Limited HP137 Mk1, Jetstream
Series 200, and Jetstream Models 3101
and 3201 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking (NPRM);
Reopening of the comment period.

SUMMARY: This document proposes to
revise an earlier proposed airworthiness
directive (AD) that would have required
the following on Jetstream Aircraft
Limited (JAL) HP137 MK1, Jetstream
series 200, and Jetstream Models 3101
and 3201 airplanes: repetitively
inspecting the main landing gear (MLG)
pintle to cylinder interface for cracks,
and replacing any MLG cylinder that
has a crack of any length. The proposed
AD results from reports of MLG cracks
in the area of the pintle to cylinder
interface on three of the affected
airplanes. Since publication of that
proposal, the Federal Aviation
Administration (FAA) has determined
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that the proposed action is still a valid
safety issue, but that more stringent
repetitive inspection intervals should be
established than what was earlier
proposed. This proposed AD revises the
previous proposal by incorporating this
change. The actions specified by the
proposed AD are intended to prevent
failure of the MLG caused by cracks in
the pintle to cylinder interface area,
which could result in loss of control of
the airplane during landing operations.
Since the comment period for the
previous proposal has closed and the
change described above goes beyond the
scope of what was previously proposed,
the FAA is allowing additional time for
the public to comment.
DATES: Comments must be received on
or before February 28, 1997.
ADDRESSES: Submit comments in
triplicate to the FAA, Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 95—-CE—44—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106. Comments
may be inspected at this location
between 8 a.m. and 4 p.m., Monday
through Friday, holidays excepted.
Service information that applies to the
proposed AD may be obtained from
Jetstream Aircraft Limited, Prestwick
International Airport, Ayrshire, KA9
2RW, Scotland; telephone (44—-292)
79888; facsimile (44-292) 79703; or
Jetstream Aircraft Inc., Librarian, P.O.
Box 16029, Dulles International Airport,
Washington, D.C. 20041-6029;
telephone (703) 406-1161; facsimile
(703) 406-1469. This information also
may be examined at the Rules Docket at
the address above.
FOR FURTHER INFORMATION CONTACT: Mr.
Tom Rodriguez, Program Manager,
Brussels Aircraft Certification Division,
FAA, Europe, Africa, and Middle East
Office, c/o American Embassy, B-1000
Brussels, Belgium; telephone (32 2)
508.2715; facsimile (32 2) 230.6899; or
Mr. S.M. Nagarajan, Project Officer,
Small Airplane Directorate, Aircraft
Certification Service, FAA, 1201
Walnut, suite 900, Kansas City, Missouri
64106; telephone (816) 426-6932;
facsimile (816) 426-2169.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications
should identify the Rules Docket
number and be submitted in triplicate to
the address specified above. All
communications received on or before
the closing date for comments, specified

above, will be considered before taking
action on the proposed rule. The
proposals contained in this
supplemental notice may be changed in
light of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report that
summarizes each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this
supplemental notice must submit a self-
addressed, stamped postcard on which
the following statement is made:
“Comments to Docket No. 95—-CE-44—
AD.” The postcard will be date stamped
and returned to the commenter.

Availability of Supplemental NPRM

Any person may obtain a copy of this
supplemental NPRM by submitting a
request to the FAA, Central Region,
Office of the Assistant Chief Counsel,
Attention: Rules Docket No. 95—-CE-44—
AD, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Events Leading to This Action

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to include an AD that would
apply to certain JAL HP137 MK1,
Jetstream series 200, and Jetstream
Models 3101 and 3201 airplanes was
published in the Federal Register on
September 19, 1995 (60 FR 48429). The
notice of proposed rulemaking (NPRM)
proposed to require repetitively
inspecting (using non-destructive
testing eddy current methods) the MLG
pintle to cylinder interface for cracks,
and replacing any MLG cylinder that
has a crack exceeding certain limits.
Accomplishment of the proposed
inspections as specified in the NPRM
would be in accordance with Jetstream
Alert Service Bulletin 32—-A—-JA 941245,
Revision 2, dated March 28, 1995, and
AP Precision Hydraulics Ltd. Service
Bulletin 32-56, Revision 3, dated
February 1995.

Interested persons were afforded an
opportunity to participate in the making
of this amendment. One comment was
received in favor of the proposed rule
and no comments were received
regarding the FAA’s determination of
the cost to the public.

The original NPRM, if followed with
a final rule, would have allowed

continued flight if cracks were found in
the MLG pintle to cylinder interface
when the cracks did not exceed certain
limits. The FAA has recently
established a policy to disallow airplane
operation when known cracks exist in
primary structure (the MLG pintle to
cylinder interface is considered primary
structure). For this reason, the FAA
issued a supplemental NPRM on March
19, 1996 (61 FR 12051, March 25, 1996)
that proposed the same actions as the
original proposal, but proposed to
require the MLG cylinder to be replaced
if any cracks are found, not just if cracks
are found that exceed certain limits.

Since publication of the previous
supplemental NPRM, the FAA has re-
examined all information related to this
subject and determined that the actions
proposed in the proposal are a valid
safety issue, but that more stringent
repetitive inspection intervals should be
established. Specifically, the MLG
pintle to cylinder interface would be
inspected initially “upon accumulating
8,000 landings on an affected
MLG * * *” (instead of 8,500
landings), “* * * and, thereafter at
intervals not to exceed 1,200 landings
* * * (instead of 4,000 landings). The
more stringent inspection intervals were
based on an analysis done by JAL and
subsequently evaluated and approved
by the FAA.

Applicable Service Information

JAL has issued Jetstream Service
Bulletin 32—JA 960142, dated March 15,
1996. This service bulletin specifies
procedures for accomplishing the
proposed inspections using fluorescent
penetrant methods. The FAA has
included this inspection method as an
alternative to the non-destructive testing
eddy current inspection.

The FAA’s Determination

The revision of the previous
supplemental NPRM would require
more stringent repetitive inspection
intervals of the MLG pintle to cylinder
interface for JAL HP137 MK1, Jetstream
series 200, and Jetstream Models 3101
and 3201 airplanes. Since these actions
go beyond the scope of what was
already proposed and the comment
period for the previous supplemental
NPRM has closed, the FAA has
determined that the public should have
the opportunity to comment on the
proposal as amended. Therefore, the
FAA is issuing this supplemental NPRM
to allow all interested persons a further
opportunity to participate in the making
of this amendment.
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Cost Impact

The FAA estimates that 250 airplanes
in the U.S. registry would be affected by
the proposed AD, that it would take
approximately 6 workhours per airplane
to accomplish the proposed action, and
that the average labor rate is
approximately $60 an hour. Based on
these figures, the total cost impact of the
proposed inspection on U.S. operators is
estimated to be $90,000. This figure
does not take into account the cost of
repetitive inspections or the cost of
replacement MLG cylinders if cracks are
found. The FAA has no way of
determining the number of repetitive
inspections each owner/operator would
incur over the life of the airplane or the
number of MLG cylinders that may be
found cracked during the inspections
proposed by this action.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this action (1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action has been placed in the Rules
Docket. A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 USC 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding a new airworthiness directive
(AD) to read as follows:

Jetstream Aircraft Limited: Docket No. 95—
CE-44-AD.

Applicability: HP 137 Mk1, Jetstream series
200, and Jetstream Models 3101 and 3201
airplanes (all serial numbers), certificated in
any category, that are equipped with one of
the following main landing gear (MLG) part
numbers:

1863

1863/4C
1864/4B
BOOA702851A
BOOA703065A
BOOA702926A
BO1A703066A
1863/4A,

1864

1864/4C
BOOAT702925A
BO1A703065A
BO1A702926A
BOOA703031A
1863/4B
1864/4A
BOOAT702850A
BO1A702925A
BOOA703030A
BOOA703066A

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (d) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.
Compliance: Required initially upon
accumulating 8,000 landings on an affected
MLG or within the next 100 landings after
the effective date of this AD, whichever
occurs later, unless already accomplished,
and thereafter at intervals not to exceed 1,200
landings accumulated on an affected MLG.

Note 2: If the number of landings is
unknown, hours time-in-service (TIS) may be
used by multiplying the number of hours TIS
by 0.75. If hours TIS are utilized to calculate
the number of landings, this would make the
AD effective “initially upon accumulating
10,667 hours TIS on an affected MLG or
within the next 133 hours TIS after the
effective date of this AD, whichever occurs
later, and thereafter at intervals not to exceed
to 1,600 hours TIS accumulated on an
affected MLG.”

To prevent failure of the MLG caused by
cracks in the pintle to cylinder interface area,
which could result in loss of control of the
airplane during landing operations,
accomplish the following:

(a) Inspect the MLG pintle to cylinder
interface for cracks in accordance with one
of the following:

(1) Using non-destructive testing (NDT)
eddy current methods, in accordance with
AP Precision Hydraulics Ltd. Service
Bulletin 32-56, Revision 3, dated February
1995; or

(2) Using fluorescent penetrant methods, in
accordance with APPENDIX 1 in Jetstream
Service Bulletin 32—-JA 960142, dated March
15, 1996.

(b) If any crack is found during any
inspection required by this AD, prior to
further flight, replace the MLG cylinder with
a new part. Replacing the MLG cylinder does
not eliminate the repetitive inspection
requirement of this AD.

Note 3: The “prior to further flight”
replacement compliance time required by
this AD if a MLG cylinder is cracked is
different from the compliance time
referenced in Jetstream Alert Service Bulletin
32-A-JA 941245; and AP Precision
Hydraulics Ltd. Service Bulletin 32-56,
Revision 3, dated February 1995. This AD
takes precedence over any service
information.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

(d) An alternative method of compliance or
adjustment of the initial and repetitive
compliance times that provides an equivalent
level of safety may be approved by the
Manager, Brussels Aircraft Certification
Division, Europe, Africa, Middle East office,
FAA, c/o American Embassy, B—1000
Brussels, Belgium. The request should be
forwarded through an appropriate FAA
Maintenance Inspector, who may add
comments and then send it to the Manager,
Brussels Aircraft Certification Division.

Note 4: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Brussels Aircraft
Certification Division.

(e) All persons affected by this directive
may obtain copies of the documents referred
to herein upon request to Jetstream Aircraft
Limited, Manager Product Support,
Prestwick Airport, Ayrshire, KA9 2RW
Scotland; or Jetstream Aircraft Inc., Librarian,
P.O. Box 16029, Dulles International Airport,
Washington, DC 20041-6029; or may
examine these documents at the FAA,
Central Region, Office of the Assistant Chief
Counsel, Room 1558, 601 E. 12th Street,
Kansas City, Missouri 64106.

Issued in Kansas City, Missouri, on
December 9, 1996.

Michael Gallagher,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 96-31950 Filed 12-16-96; 8:45 am)]
BILLING CODE 4910-13-U
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COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 1

Proposed Rulemaking Concerning
Contract Market Rule Review
Procedures

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rulemaking.

SUMMARY: The Commodity Futures
Trading Commission (‘“Commission”) is
proposing a rulemaking which would
amend the Commission’s procedures
relating to its review of those contract
market rules that do not relate to
contract terms and conditions. A
separate proposal is currently pending
for rules relating to terms and
conditions. The instant proposal would
shorten the Commission’s time frame for
reviewing complex rules and streamline
the review process so that such rule
changes generally could be deemed
approved or be permitted to be put into
effect without Commission approval.
Specifically, all such rule changes
meeting the form and content
requirements would be deemed
approved or be permitted to be put into
effect without approval ten days after
Commission receipt, unless the
Commission took action to commence
review of the proposal for a 45-day
period (or a 75-day period in the case
of rules published for comment in the
Federal Register) or the contract market
agreed to another, specified review
period. At the end of such a period, a
proposed rule meeting the form and
content requirements would be deemed
approved or become effective without
approval unless the Commission
informed the submitting contract market
of its intention to initiate disapproval
proceedings, the contract market
withdrew the proposal, or the contract
market requested that the review period
be extended to the current 180-day
period.
DATE: Comments on the proposed
rulemaking must be received by January
16, 1997.
ADDRESSES: Comments should be
mailed to Jean A. Webb, Secretary,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street, NW., Washington, DC
20581; transmitted by facsimile to (202)
418-5521; or transmitted electronically
to [secretary@cftc.gov].
FOR FURTHER INFORMATION CONTACT:
David P. Van Wagner, Special Counsel,
Division of Trading and Markets,
Commodity Futures Trading
Commission, Three Lafayette Centre,

1155 21st Street, NW., Washington, DC
20581. Telephone: (202) 418-5490.

SUPPLEMENTARY INFORMATION

I. Current Statutory and Regulatory
Requirements

Section 5a(a)(12)(A) of the
Commodity Exchange Act (““Act”), 7
U.S.C. 7a(a)(12)(A), provides that all
rules® of a contract market that relate to
terms and conditions 2 in futures or
option contracts traded on or subject to
the rules of a contract market must be
submitted to the Commission for its
prior approval. If the Commission does
not approve or begin disapproval
proceedings for such a proposed rule
within 180 days of the Commission’s
receipt of the submission, the contract
market may make the rule effective.3

Section 5a(a)(12)(A) further requires
that contract markets submit all other
rules to the Commission. Such other
rules may be made effective ten days
after Commission receipt unless, within
the ten-day period, the contract market
requests Commission approval or the
Commission notifies the contract market
that it intends to review the rules for
approval. Section 5a(a)(12)(A) also
provides that at least thirty days before

1Commission Regulation 1.41(a)(1) defines “rule”
of a contract market to mean:

* * * any constitutional provision, article of
incorporation, bylaw, rule, regulation, resolution,
interpretation, stated policy, or instrument
corresponding thereto, in whatever form adopted,
and any amendment or addition thereto or repeal
thereof, made or issued by a contract market, or by
the governing board thereof or any committee
thereof.

2Commission Regulation 1.41(a)(2) defines
“terms and conditions” to mean:

* * * any definition of the trading unit or the
specific commodity underlying a contract for the
future delivery of a commodity or commodity
option contract, specification of settlement or
delivery standards and procedures, and
establishment of buyers’ and sellers’ rights and
obligations under the contract. Terms and
conditions shall be deemed to include provisions
relating to the following:

(i) Quality or quantity standards for a commodity
and any applicable exemptions or discounts;

(i) Trading hours, trading months and the listing
of contracts;

(iii) Minimum and maximum price limits and the
establishment of settlement prices;

(iv) Position limits and position reporting
requirements;

(v) Delivery points and locational price
differentials;

(vi) Delivery standards and procedures, including
alternatives to delivery and applicable penalties or
sanctions for failure to perform;

(vii) Settlement of the contract; and

(viii) Payment or collection of commodity option
premiums or margins.

3|n addition, if the Commission institutes a
disapproval proceeding for a proposed rule within
180 days of receipt, but does not conclude the
disapproval proceeding within one year of receipt,
the contract market may make the rule effective
until such time as the Commission disapproves the
rule.

approving any rules of major economic
significance, as determined by the
Commission, the Commission shall
publish a notice of such rules in the
Federal Register.

Commission Regulation 1.41 sets forth
procedures for submitting proposed
contract market rules for Commission
approval, permitting proposed contract
market rules to go into effect without
Commission approval, and dealing with
contract market emergency rules. All
proposed contract market rules relating
to the terms and conditions of a
commodity futures or option contract
must, and any other rule may, be
submitted for prior Commission
approval, under section 5a(a)(12)(A) of
the Act, pursuant to procedures set forth
in Commission Regulation 1.41(b).
(Significantly, certain other sections of
the Act require rules addressing
specified matters to be explicitly
approved by the Commission.)
Commission Regulation 1.41(c) sets
forth the submission requirements for
rules that do not require Commission
approval and that may be placed into
effect ten days after receipt by the
Commission.

On November 22, 1996, the
Commission published a proposed
rulemaking which would revise the
procedures for contract market
designations and the review of rules
relating to contract terms and conditions
under Regulation 1.41(b).4 Specifically,
that proposed rulemaking would
establish ““fast-track” review procedures
which would permit certain contract
market rules to be deemed approved 45
days after receipt by the Commission (or
75 days after receipt in cases where the
Commission decided to extend the
review period). These fast-track review
procedures would be an alternative to
the current 180-day review procedures
under section 5a(a)(12)(A) of the Act
and Commission Regulation 1.41(b).

The instant rulemaking would revise
the review procedures for rules that do
not relate to contract terms and
conditions. It addresses those rules that,
although they do not relate to terms and
conditions, nevertheless require
approval under a specific provision of
the Act and those rules that do not
require approval and for which the
review period has been extended by the
contract market or the Commission.s

461 FR 59386.

5In the past three fiscal years, the Commission
has processed 866 non-term and condition
submissions. The Commission handled 587 of these
in ten days or fewer. This represents approximately
68% of all such submissions received. The
Commission processed 613 submissions in 30 days
or fewer. This represents approximately 71% of all

Continued



66242 Federal Register / Vol.

61, No. 243 / Tuesday, December 17, 1996 / Proposed Rules

The different review periods set forth in
the two proposed rulemakings reflect
differences established in the statute
between terms and conditions and other
types of rules and the volume of
contract market rulemakings that are not
terms and conditions.®

11. Description of Proposed Rulemaking

A. Overview

The Commission believes that the rule
review process is essential to ensure the
integrity of the markets and to ensure
that the public interest is protected. At
the same time, the Commission wants to
encourage innovation by the contract
markets. The proposed rulemaking is
designed to expedite the Commission’s
existing two-track procedures for the
review of contract market rule proposals
that do not relate to contract terms and
conditions. As described in more detail
below, the proposal would:

—Permit certain rules to be deemed
approved within ten days of receipt
that currently are subject to a 180-day
deadline;

—Require the Commission to identify
the issues raised by novel or complex
proposals within 10 days of receipt;

—Reduce by up to 75% the time within
which the Commission was required
to act on the small portion of rules not
handled during the ten-day review
period;

—Make clear that a contract market
could choose to extend the review
period rather than be subject to a
disapproval proceeding; and

—Require disapproval proceedings to be
initiated no later than 15 days after
the submitting contract market
advised the Commission that it did
not wish to withdraw the proposed
rule.

The Commission believes that under
the proposed procedures, the
Commission would identify issues early
in the process and make decisions on
proposed rules in an expeditious
manner.? Similarly, the compressed

such submissions. In many of the instances where
the review period exceeded thirty days, in lieu of
commencing disapproval proceedings or remitting
the rules, the Commission kept such rules under
review while the contract market addressed
relevant issues or the Commission undertook
changes to regulations that otherwise precluded the
immediate implementation of the proposed rule.

6See section 5a(a)(12)(A) of the Act. Submissions
related to terms and conditions constitute
approximately 40% of all submissions. Other types
of rules constitute approximately 60% of all
submissions.

7The rulemaking would not alter the existing
statutory requirement that any determination to
extend the ten-day review period for certain rules
is not delegable to staff. See section 5a(a)(12)(A) of
the Act. The Commission would continue to make
this determination. Upon implementation of the

time frames would increase the
incentive for contract markets to ensure
that their initial submissions fully
articulated the operation, purpose, and
effect of their proposals and to attempt
to resolve open issues more quickly.8

The Commission expects that the
proposed procedures would increase the
percentage of submissions handled
within ten days. Moreover, by
simplifying the procedures for routine
submissions and by imposing stricter
deadlines at various stages, the proposal
would enable the Commission and the
contract markets to focus resources on
the smaller subset of novel and complex
submissions that require additional time
for review. This would result in quicker
identification and resolution of issues in
such cases.

The following description consists of
a section-by-section analysis of the
Commission’s proposed rulemaking. In
addition to explaining the rationale and
operation of the proposal, this
description is intended to provide
interested persons with a framework for
addressing issues which may be raised
by particular provisions of the
rulemaking.

B. Proposed Regulation 1.41(b)—Rules
That Relate to Terms and Conditions

Current Commission Regulation
1.41(b) establishes approval procedures
for proposed contract market rules
relating to contract terms and
conditions, other rules that require
approval under a specific provision of
the Act, rules for which the submitting
contract market requests approval, and
rules the Commission determines to
review for approval. The Commission is
proposing to amend Regulation 1.41(b)
so that it would apply only to proposed
rules relating to terms and conditions.
The procedures for the review of such
rules are addressed in the related
proposed rulemaking mentioned above.®

C. Proposed Regulation 1.41(c)—Rules
That Do Not Relate to Terms and
Conditions

Current Commission Regulation
1.41(c) establishes review procedures
for proposed contract market rules

proposed rulemaking, the Commission anticipates it
would adjust its internal processes, as appropriate,
to accommodate the new procedures.

8For example, under current procedures, contract
markets may have an incentive to submit proposals
before all the details have been finalized in order
to start the running of the 180-day review period.
In such cases, the submission would be
supplemented during the course of the review.
Under the proposal, there would be an incentive to
make the initial submission as complete as possible
in order to obtain approval within the initial ten-
day period.

961 FR 59386 (November 22, 1996).

which do not require Commission
approval and may be placed into effect
ten days after receipt by the
Commission. The Commission’s
proposed rulemaking would revise
Regulation 1.41(c) in two significant
respects.

First, the rulemaking would expand
the scope of rules eligible to be
reviewed pursuant to Regulation 1.41(c)
to include all proposed rules, other than
terms and conditions, that the
Commission reviews for approval.
These types of rules would include
rules that required approval under a
provision of the Act other than Section
5a(a)(12)(A),0 rules that the
Commission decided to review for
approval, and rules that the submitting
contract market requested be reviewed
for approval.

Second, the rulemaking would
compress the time for review. Under the
proposal, the Commission would be
required to act on all non-term and
condition rule changes within ten days
of receipt. Unless the Commission
found that a rule proposal involved
complex or novel issues or was of major
economic significance and affirmatively
decided to retain it for further review,
all non-term and condition rule changes
would be deemed approved or be
permitted to be placed into effect
without approval, as appropriate, ten
days after the Commission’s receipt.

For those rule proposals that the
Commission decided merited further
review, the proposed rulemaking would
reduce the Commission’s maximum
review time from the current 180 days
to 45 or 75 days, unless the submitting
contract market requested otherwise.
Finally, disapproval proceedings for a
proposed rule would have to be
instituted within 75 or 105 days rather
than the current 180 days.

1. Proposed Regulation 1.41(c)(1)(i)—
Form and Content of Submissions

Under proposed Regulation
1.41(c)(1)(i), contract markets would be
required to submit to the Commission
for review all proposed rules that did
not relate to terms and conditions and
were not otherwise exempt.11 Because

10Several provisions of the Act other than section
5a(a)(12)(A) require Commission approval of
contract market rules: Section 4b(b) (crossing of
orders); Section 4c(a) (exchange of futures for
physicals, transfer trades and office trades); and
Section 4f(b) (financial requirements for futures
commission merchants). Several provisions of the
Commission’s regulations also require Commission
approval of contract market rules: Regulation 8.02
(disciplinary proceedings); Regulation 155.2
(trading standards for floor brokers); and Regulation
190.05(b) (deliveries on behalf of a customer of a
bankrupt firm).

11Commission Regulations 1.41(d) and 1.41(f),
respectively, set forth the submission requirements
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this rulemaking would substantially
reduce the period of time the
Commission would have to review and
dispose of rule proposals, it would be
very important for contract markets to
ensure that their submissions fully
complied with the form and content
requirements.

Each submission would have to
comply with all the form and content
requirements that currently apply to
rules submitted to the Commission
pursuant to Regulation 1.41(b) and
Regulation 1.41(c). In addition, because
proposed Regulation 1.41(c) would
establish review procedures for both
rules that receive Commission approval
and rules that may be put into effect
without Commission approval, the
proposed rulemaking would require that
Regulation 1.41(c) submissions included
certain other information to facilitate
the Commission’s review of both these
categories of rules.

Proposed Regulation 1.41(c)(1)(i)(F)
would require that contract markets
specified in their submissions any
sections of the Act or the Commission’s
regulations that were related to a
proposed rule, particularly citing any
such provisions that required
Commission approval of the rule. To the
extent a submission was potentially
inconsistent with a provision of the Act
or the Commission’s regulations, the
proposal would require that the
submission contained a reasoned
analysis addressing that issue and
supporting adoption of the rule.

Proposed Regulation 1.41(c)(1)(i)(G)
would require that contract markets
indicated in their submissions whether
they were requesting Commission
approval for a proposed rule. This
requirement would help the
Commission to distinguish rules which
did not require Commission approval
but for which a submitting contract
market was requesting approval from
rules that a contract market wished to
put into effect without Commission
approval.12

The proposed rulemaking also would
amend the current requirement of
Commission Regulation 1.41 that
contract markets include in their rule
submissions any substantive views

for contract market rules that are exempt from the
requirements of section 5a(a)(12)(A) of the Act and
that relate to temporary emergencies. These
regulations are not affected by the subject
rulemaking.

12With the exception of certain emergency
actions, contract markets may request Commission
approval of proposed rules that otherwise could be
put into effect without Commission approval. In
some cases, contract markets request approval in
order to receive some degree of immunity from the
antitrust or other relevant laws. See Johnson and
Hazen, Commodities Regulation, § 2.56.

expressed by their members or others in
opposition to a proposed rule.13 As a
clarification of this requirement, the
proposed rulemaking would specify that
the views of opposing governing board
members also must be included in
proposed rule submissions.14 In
addition, the proposed rulemaking
would provide that the currently-
required description of opposing views
must indicate the membership interest
categories of persons who were opposed
to the proposed contract market rule.
Identification of the actual individual
would not be required. The Commission
believes that information about the
views and categories of persons who
opposed a rule would help the
Commission to ascertain quickly any
issues which were raised by the
proposal and, thus, generally would
benefit the rule review process.15

2. Proposed Regulation 1.41(c)(1)(ii)—
Failure to Meet Form and Content
Requirements

Under proposed Regulation
1.41(c)(1)(ii), the Commission would
retain the authority to remit rule
proposals which did not comply with
the form and content requirements of
Regulation 1.41(c)(2)(i). This provision
would simply replicate the remittal
provisions of current Regulation 1.41(b)
and Regulation 1.41(c).

3. Proposed Regulation 1.41(c)(1)(iii)—
Extension of Review Period

Proposed Regulation 1.41(c)(1)(iii)
specifies that the Commission might
extend the ten-day review period to 45
or 75 days for a proposed rule if it
determined within ten days of receipt
that the rule “‘raises novel or complex
issues which require additional time for
review or is of major economic
significance” and so notified the

13Current Commission Regulation 1.41(b)(5)
requires that rule submissions “‘[n]ote and briefly
describe any substantive views expressed by the
members of the contract market or others with
respect to the proposed rule.”

14The Commission believes that the disclosure of
the views and categories of board members who
opposed a proposed rule during board deliberations
would aid the Commission in its oversight of the
self-governance processes of the contract markets
and in determining whether rules should be subject
to public comment.

15The proposed revisions to Regulation 1.41’s
form and content requirements merely would
reflect information that Commission staff
customarily requests from contract markets
submitting rule proposals that potentially raise
regulatory concerns. By clarifying that such
information must be included in a contract market’s
original submission of a rule, the proposed
rulemaking would ensure that the Commission
would have such information at the outset of the
rule review process and, thus, should facilitate the
Commission’s review of proposed rules within the
compressed time frames of this rulemaking.

submitting contract market.16 Such rules
frequently generate inquiries or
comments from the public, the industry,
or government agencies. In some cases,
the views of such commenters may not
have been taken into account in the
contract market decision-making
process. A review period longer than ten
days is often necessary to address such
concerns adequately.

The provision would require the
Commission’s notification to specify the
nature of the issues that necessitated
additional review of a rule proposal.
The standard is essentially the same as
that set forth in the Commission’s
proposed rulemaking relating to term
and condition rule changes for
extending the 45-day review period to
75 days.17

4. Proposed Regulation 1.41(c)(2)—
Action Within Ten Days

Proposed Regulation 1.41(c)(2) would
provide that proposed rules (other than
terms and conditions) that required
approval or that could be placed into
effect without approval would be
deemed approved or allowed to go into
effect without approval, as appropriate,
ten days after their receipt by the
Commission unless the Commission
notified the submitting contract market
otherwise. As previously noted, the ten-
day period within which rules would be
deemed approved is much shorter than
the 180-day period provided for in the
Act.

Under this provision, the only bases
for such notification would be if the
submission did not comply with
Regulation 1.41(c)(1)(i)’s form and
content requirements, the Commission
decided to extend the review period
pursuant to Regulation 1.41(c)(1)(iii), or
the contract market agreed to another,
specified review period. The last
provision reflects an informal procedure
that has been followed in the past with
respect to ten day rules where a contract
market grants an extension or tolls the
time period while it amends the
proposed rule, rather than having the
Commission remit the rule or convert it
to a 180-day track.

16Examples of the types of rules that might
require more than ten days for review would
include:

—Rules relating to the financial integrity of
markets or their participants;

—Rules establishing novel trading procedures or
providing for non-competitive trading;

—Rules providing for the differential treatment of
different classes of market participants;

—Rules establishing linkages among exchanges;
and,

—Rules relating to the application of new
technology to the marketplace.

17See 61 FR 59386 (November 22, 1996).
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5. Proposed Regulation 1.41(c)(3)—
Action Within 45 or 75 days

Generally, under proposed Regulation
1.41(c)(3), any proposed rule which the
Commission retained for further review
under Regulation 1.41(c)(1)(iii) would
be deemed approved or allowed to go
into effect, as determined by the
Commission, 45 days after Commission
receipt (or 75 days in the case of rules
which were published for comment in
the Federal Register).18 By providing
the Commission with the discretion to
approve a proposed rule or to allow it
into effect at the end of the 45- or 75-
day review period, the rulemaking
would replicate the options currently
available to the Commission under
section 5a(a)(12)(A) of the Act at the end
of 180 days. The proposed rulemaking
would simply compress the time frame
to 45 or 75 days.

Proposed Regulation 1.41(c)(3)
provides for two exceptions to this
deadline: rule submissions that have not
satisfied the form and content
requirements of Regulation
1.41(c)(1)(i) 22 or proposed rules as to
which the Commission notified the
contract market of its intention to
initiate a disapproval proceeding.
Again, both the 45-day and 75-day time
periods are considerably shorter than
the 180-day period currently provided

18Under section 5a(a)(12)(A) of the Act, the
Commission is required to publish in the Federal
Register for public comment any proposed rule of
major economic significance. In addition, the
Commission generally publishes significant rule
changes when it believes that it is in the public
interest to do so and that it would be beneficial to
ascertain the views of persons or entities that might
be affected by the proposal. While section
5a(a)(12)(A) of the Act specifies that rules of major
economic significance must be published at least 30
days prior to approval of any such rules, neither the
Act nor the Commission’s regulations specify any
minimum length for public comment periods.

19Historically, the Commission and its staff have
always attempted to have contract markets cure
defects in the form and content of their submissions
as early as possible in the rule review process.
However, the Commission’s experience also has
been that questions about the operation, purpose
and effect of significant rule proposals can arise at
any point in the review process, especially when
issues are raised during the course of a public
comment period. For example, other government
agencies such as the Securities and Exchange
Commission (‘“SEC”’), the Department of the
Treasury, the Federal Reserve Board, and the
Department of Justice have expressed their
regulatory interests in or identified issues relating
to contract market rule proposals during the course
of Commission review. Moreover, in some
circumstances, such as the development of capital
or reporting requirements, the gathering of
information from the SEC and commodities and
securities self-regulatory organizations may be
necessary to avoid duplicative requirements and to
assure adequate coverage. Accordingly, under
proposed Regulation 1.41(c)(3)(i), the Commission
would retain the discretion to remit a proposal for
failure to satisfy form and content requirements
throughout the specified review period.

for rules reviewed pursuant to
Commission Regulation 1.41(b).

6. Proposed Regulation 1.41(c)(4)—
Disapproval Proceedings

Under proposed Regulation 1.41(c)(4),
any Commission notice to a contract
market that the Commission intended to
commence disapproval proceedings
with respect to a proposed rule change
would be required to specify the nature
of the issues raised by the proposal and
the sections of the Act or the
Commission’s regulations that the rule
appeared to violate. Under the
provision, the submitting contract
market would have 15 days from the
issuance of the notification either to
withdraw the proposal or to request that
the Commission consider the proposal
pursuant to the regular 180-day review
procedures of section 5a(a)(12)(A) of the
Act. If the submitting contract market
chose neither of these options, the
Commission would commence
disapproval proceedings no later than
30 days after its issuance of the
notification. Section 5a(a)(A)(12) sets
forth procedures for Commission
disapproval of proposed rules and
provides, among other things, an
opportunity for the submitting contract
market to appear on its own behalf at a
Commission hearing.

Under the proposed rulemaking,
disapproval proceedings would
commence within 75 days of a rule’s
submission (or 105 days in the case of
rules which were published for
comment in the Federal Register).
Currently, the Commission may
institute disapproval proceedings up to
180 days after a rule’s submission. The
Commission’s proposed shortened time
frame for rule disapproval is intended to
advance the general purpose of this
proposed rulemaking: to accelerate the
Commission’s review of proposed rule
changes and to allow contract markets
to implement rule changes in a more
timely manner than is the case under
the current rule review scheme of
Regulation 1.41.

I11. Conclusion

The Commission believes that the
proposed amendments to Regulation
1.41 would shorten the review time for
non-term and condition rule changes
and streamline the rule review process.
Accordingly, the proposed rulemaking
should enable contract markets to
implement rule proposals in a more
timely manner than can be done at the
present time, without sacrificing the
ability of the Commission to assure an
adequate public comment process and
consistency of a proposed rule with the
Act and the regulations. The proposal

also would provide the Commission
with the necessary experience to
determine whether further streamlining
could be achieved. The Commission
invites public comment on any aspect of
its proposed rulemaking and, in
particular, on the appropriateness of the
proposed time frames.

1V. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act
(“RFA”), 5 U.S.C. 601 et seq., requires
that agencies, in proposing rules,
consider the impact of those rules on
small businesses. The Commission has
previously determined that contract
markets are not ‘““‘small entities” for
purposes of the RFA, and that the
Commission, therefore, need not
consider the effect of proposed rules on
contract markets.20 Accordingly, the
Chairperson, on behalf of the
Commission, hereby certifies, pursuant
to section 3(a) of the RFA, 5 U.S.C.
605(b), that the proposed rulemaking, if
adopted, would not have a significant
economic impact on a substantial
number of small entities.

B. Agency Information Activities:
Proposed Collection; Comment Request

The Paperwork Reduction Act of 1980
(“PRA”), 44 U.S.C. 3501 et seq., imposes
certain requirements on federal agencies
(including the Commission) in
connection with their conducting or
sponsoring any collection of
information as defined by the PRA.
While the proposed rulemaking has no
burden, the group of rules (3038-0022)
of which this is a part has the following
burden:

Average burden hours per response...3,546.26
Number of respondents
Frequency of response.................

Persons wishing to comment on the
information that would be required by
the proposed rulemaking should contact
David Rostker, Office of Management
and Budget (“OMB’’), Room 3228,
NEOB, Washington, DC 20503, (202)
395-7340. Copies of the information
collection submission to OMB are
available from Gerald P. Smith,
Clearance Officer, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street, N.W.,
Washington, DC 20581. Telephone:
(202) 418-5160.

List of Subjects in 17 CFR Part 1
Commodity exchanges, Contract
markets, Rule review procedures.

In consideration of the foregoing, and
based on the authority contained in the

20See 47 FR 18618, 18619 (April 30, 1982).
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Commodity Exchange Act and, in
particular, sections 4c, 5, 5a, 6 and 8a
thereof, 7 U.S.C. 6¢, 7, 7a, 8 and 12a, the
Commission is hereby proposing to
amend title 17, chapter I, part 1 of the
Code of Federal Regulations as follows:

PART 1—GENERAL REGULATIONS
UNDER THE COMMODITY EXCHANGE
ACT

1. The authority citation for part 1
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 2a, 4, 4a, 6, 6a,
6b, 6¢, 6d, 6e, 6f, 69, 6h, 6i, 6], 6K, 61, 6M,
6n, 60, 6p, 7, 74, 8, 9, 12, 12a, 12c¢, 13a, 13a—
1, 16, 164a, 19, 21, 23, and 24.

2. Section 1.41 would be proposed to
be amended be revising the first
sentence of paragraph (b) and paragraph
(c) to read as follows:

§1.41 Contract market rules; submission
of rules to the Commission; exemption of
certain rules.

* * * * *

(b) Rules that relate to terms and
conditions. Except as provided herein
and in paragraph (f) of this section, all
proposed contract market rules that
relate to terms and conditions must be
submitted to the Commission for
approval pursuant to section
5a(a)(12)(A) of the Act prior to their
proposed effective dates. * * *

(c) Rules that do not relate to terms
and conditions. (1)(i) Except as
provided in paragraphs (d) and (f) of
this section (exempt or temporary
emergency rules), each contract market
shall submit to the Commission
pursuant to section 5a(a)(12)(A) of the
Act prior to the proposed effective dates
all proposed rules that do not relate to
terms and conditions. One copy of the
rule shall be furnished to the
Commission at its Washington, DC
headquarters, and one copy shall be
transmitted by the contract market to
the regional office of the Commission
having local jurisdiction over the
contract market. Each such submission
under this paragraph (c) shall, in the
following order:

(A) State that it is being submitted
pursuant to Commission regulation
1.41(c);

(B) Set forth the text of the proposed
rule (in the case of any change in,
addition to, or deletion from any current
rule of the contact market, the current
rule shall be fully set forth, with
brackets used to indicate words to be
deleted and underscoring used to
indicate words to be added);

(C) Describe the proposed effective
date of the proposed rule and any action
taken or anticipated to be taken to adopt
the proposed rule by the contract

market, or by the governing board
thereof or any committee thereof, and
cite the rules of the contract market
which authorize the adoption of the
proposed rule;

(D) Explain the operation, purpose,
and effect of the proposed rule,
including, as applicable, a description
of the anticipated benefits to market
participants or others, any potential
anticompetitive effects on market
participants, or others, how the rule fits
into the contract market’s scheme of
self-regulation, information which
demonstrates that the proposed rule is
not inconsistent with the policies and
purposes of the Act, and any other
information which may be beneficial to
the Commission in analyzing the
proposed rule. If a proposed rule affects,
directly or indirectly, the application of
any other rule of the contract market, set
forth the pertinent text of any such rule
and describe the anticipated effect;

(E) Note and briefly describe any
substantive opposing views expressed
by governing board members, members
of the contract market, or others with
respect to the proposed rule which were
not incorporated into the proposed rule
prior to its submission to the
Commission. Any such description also
should identify the membership interest
categories, as that term is defined by
Commission regulation 1.64(a)(4), of
persons who were opposed to the
proposed rule;

(F) Identify any sections of the Act or
the Commission’s regulations that are
related to the rule, including any
provisions that require Commission
approval of the rule, and, to the extent
of any potential inconsistency between
the proposed rule and the Act or the
Commission’s regulations, provide a
reasoned analysis addressing the issue
and supporting the submission; and

(G) State whether the contract market
is requesting approval of the proposed
rule by the Commission.

(ii) The Commission may remit to the
contract market, with an appropriate
explanation where practicable, and not
accept for review any rule submission
that does not comply with the form and
content requirements of paragraphs
(©)(1)(i) (A)—(F) of this section.

(iii) The Commission may notify the
contract market within ten days after
receipt of a submission filed pursuant to
paragraph (c)(1) of this section, that the
proposed rule raises novel or complex
issues which require additional time for
review or is of major economic
significance and therefore that the
review period has been extended as
specified in paragraph (c)(3) of this
section. This notification will briefly
specify the nature of the issues for

which additional time for review is
required.

(2) All proposed contract market rules
submitted for review under paragraph
(c) of this section may be deemed
approved or be placed into effect, as
appropriate, ten days after Commission
receipt (or at such earlier time as may
be determined by the Commission)
unless:

(i) The Commission notifies the
contract market that the submission
does not comply with the form and
content requirements of paragraphs
(©)(D)(i) (A)—(F) of this section;

(if) The Commission notifies the
contract market that the review period
for the submission has been extended
pursuant to paragraph (c)(1)(iii) of this
section; or

(iii) The contract market agrees to
another, specified review period.

(3) Any rule for which the
Commission extends the review period
pursuant to paragraph (c)(1)(iii) of this
section may be deemed approved or be
placed into effect, as determined by the
Commission, forty-five days after
Commission receipt of such rule or
seventy-five days after Commission
receipt in the case of rules that have
been published for comment in the
Federal Register (or at such earlier time
as may be determined by the
Commission) unless the Commission
notifies the contract market that:

(i) The submission, including any
supplementary materials and in
consideration of any comments from the
public or other government agencies,
does not comply with the form and
content requirements of paragraphs
(©)()(i) (A)—(F) of this section; or

(if) The Commission intends to
institute a proceeding to disapprove the
rule pursuant to the procedures
specified in section 5a(a)(12)(A) of the
Act.

(4) A notice of intention to commence
a disapproval proceeding issued
pursuant to paragraph (c)(3) of this
section will:

(i) Identify the nature of the issues
raised by the proposed rule and the
specific sections of the Act or the
Commission’s regulations that the rule
appears to violate; and,

(ii) State that the Commission will
commence disapproval proceedings for
the proposed rule within thirty days
after the Commission’s issuance of the
notification, unless within fifteen days
of such issuance the contract market:

(A) Withdraws the rule, or

(B) Requests the Commission to
review the rule pursuant to the one
hundred and eighty day review
procedures set forth in section
5a(a)(12)(A) of the Act.
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Issued in Washington, DC, on December
10, 1996, by the Commission.

Jean A. Webb,

Secretary of the Commission.

[FR Doc. 96-31836 Filed 12—-16-96; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 48
[REG—247678-96]
RIN 1545-AU53

Gasoline and Diesel Fuel Excise Tax;
Special Rules for Alaska; Definition of
Aviation Gasoline and Kerosene

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Proposed rule and notice of
proposed rulemaking by cross-reference
to temporary regulations.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing temporary
regulations relating to the application of
the diesel fuel excise tax to fuel used in
Alaska. The text of those temporary
regulations also serves as a portion of
the text of these proposed regulations.
This document also contains other
proposed regulations relating to gasoline
and diesel fuel excise taxes. The
proposed regulations implement certain
changes made by the Omnibus Budget
Reconciliation Act of 1993 and the
Small Business Job Protection Act of
1996 and affect certain enterers,
refiners, retailers, terminal operators,
throughputters, and users.

DATES: Written comments and requests
for a public hearing must be received by
March 17, 1997.

ADDRESSES: Send submissions to:
CC:DOM:CORP:R (REG-247678-96),
room 5226, Internal Revenue Service,
POB 7604, Ben Franklin Station,
Washington, DC 20044. Submissions
may be hand delivered between the
hours of 8 a.m. and 5 p.m. to:
CC:DOM:CORP:R (REG-247678-96),
Courier’s Desk, Internal Revenue
Service, 1111 Constitution Avenue, NW,
Washington, DC. Alternatively,
taxpayers may submit comments
electronically via the Internet by
selecting the “Tax Regs” option on the
IRS Home Page, or by submitting
comments directly to the IRS Internet
site at http://www.irs.ustreas.gov/prod/
tax__regs/comments/html.

FOR FURTHER INFORMATION CONTACT:
Frank Boland (202) 622—3130 (not a toll-
free call).

SUPPLEMENTARY INFORMATION:
Background

Temporary regulations published in
the Rules and Regulations section of this
issue of the Federal Register provide
rules relating to diesel fuel that is
removed, entered, or sold in the state of
Alaska. The text of those temporary
regulations also serves as the text of
these proposed regulations relating to
Alaska. The preamble to the temporary
regulations explains the temporary
rules.

In addition, this document proposes
definitions of aviation gasoline, for
purposes of the tax on aviation gasoline
as added by the Small Business Job
Protection Act of 1996, and kerosene,
for purposes of the tax on diesel fuel.
These definitions are based on
definitions used by the Department of
Energy. This document also proposes
changes to the effective date of proposed
regulations relating to gasoline and
diesel fuel that were published in the
Federal Register on March 14, 1996 (61
FR 10490).

Special Analyses

It has been determined that this notice
of proposed rulemaking is not a
significant regulatory action as defined
in EO 12866. Therefore, a regulatory
assessment is not required. It also has
been determined that section 553(b) of
the Administrative Procedure Act (5
U.S.C. chapter 5) does not apply to these
regulations and, because these
regulations do not impose on small
entities a collection of information
requirement, the Regulatory Flexibility
Act (5 U.S.C. chapter 6) does not apply.
Therefore, a Regulatory Flexibility
Analysis is not required. Pursuant to
section 7805(f) of the Internal Revenue
Code, this notice of proposed
rulemaking will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for a Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
written comments (a signed original and
eight (8) copies) that are submitted
timely to the IRS. All comments will be
available for public inspection and
copying. A public hearing may be
scheduled if requested in writing by a
person that timely submits written
comments. If a public hearing is
scheduled, a notice of the date, time,
and place for the hearing will be
published in the Federal Register.

Drafting Information

The principal author of these
regulations is Frank Boland, Office of
Assistant Chief Counsel (Passthroughs
and Special Industries). However, other
personnel from the IRS and Treasury
Department participated in their
development.

List of Subjects in 26 CFR Part 48

Excise taxes, Reporting and
recordkeeping requirements.

Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 48 is
proposed to be amended as follows:

PART 48—MANUFACTURERS AND
RETAILERS EXCISE TAXES

Paragraph 1. The authority citation
for part 48 is amended by adding an
entry in numerical order to read in part
as follows:

Authority: 26 U.S.C. 7805 * * *

Section 48.4082-5 also issued under
26 U.S.C. 4082, * * *

Par. 2. Section 48.4081-1 is amended
as follows:

1. Paragraph (b) is amended by adding
new definitions in alphabetical order.

2. The second sentence of paragraph
(c)(2)(i) is amended by adding the
language ‘‘aviation fuel (as defined in
section 4093(a)),” after ‘“does not
include”.

3. Paragraph (d) is revised.

The additions and revision read as
follows:

§48.4081-1 Taxable fuel; definitions.

* * * * *
(b) * * *
* * * * *

Aviation gasoline means all special
grades of gasoline that are suitable for
use in aviation reciprocating engines, as
described in ASTM Specification D 910
and Military Specification MIL-G-5572
(For availability see paragraph (c)(2)(i)
of this section.).

* * * * *

Kerosene means No. 1-K and No.

2—K kerosene described in ASTM
Specification D 3699 (the specification),
applied without regard to any agreement
permitted by the specification (For
availability see paragraph (c)(2)(i) of this
section.). Any other fuel is not kerosene
even if an agreement permitted by the
specification modifies the applicable
requirements and the fuel is treated as
kerosene under the agreement.

* * * * *

(d) Effective date. This section is
effective January 1, 1994, except that in
paragraph (b) of this section the
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definitions of aviation gasoline and
kerosene are effective on the date the
final regulations are published in the
Federal Register.

Par. 3. In §48.4081-8(c) (as proposed
to be added in the Federal Register for
March 14, 1996 (61 FR 10491)), the
language *‘October 1, 1996.” is removed
and “‘the date that is 60 days after the
date that the final regulations are
published in the Federal Register.” is
added in its place.

Par. 4. In §48.4082-1(d)(7) (as
proposed in the Federal Register for
March 14, 1996 (61 FR 10491)), the
language “April 1, 1997.” is removed
and “‘the date that is 180 days after the
date that the final regulations are
published in the Federal Register.” is
added in its place.

Par. 5. Section 48.4082-5 is added to
read as follows:

§48.4082-5 Diesel fuel; Alaska.

[The text of this proposed section is
the same as the text of § 48.4082-5T
published elsewhere in this issue of the
Federal Register].

Par. 6. Section 48.6715-2 is added to
read as follows:

§48.6715-2 Application of section
6715(a)(3) to Alaska.

[The text of this proposed section is
the same as the text of §48.6715-2T
published elsewhere in this issue of the
Federal Register].

Margaret Milner Richardson,
Commissioner of Internal Revenue.

[FR Doc. 96-31856 Filed 12-16-96; 8:45 am)]
BILLING CODE 4830-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Part 4007
RIN 1212-AA66

Disclosure of Premium-Related
Information

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Proposed rule.

SUMMARY: The Pension Benefit Guaranty
Corporation proposes to amend its
premium payment regulation to provide
for the submission to the PBGC of
information contained in records
relating to premium filings.

DATES: Comments must be received on
or before February 18, 1997.

ADDRESSES: Comments may be mailed to
the Office of the General Counsel,
Pension Benefit Guaranty Corporation,
1200 K Street, NW., Washington, DC

20005-4026, or delivered to Suite 340 at
the above address. Comments also may
be sent by Internet e-mail to
reg.comments@pbgc.gov. Comments
will be available for inspection at the
PBGC’s Communications and Public
Affairs Department in Suite 240 at the
above address during normal business
hours.

FOR FURTHER INFORMATION CONTACT:
Harold J. Ashner, Assistant General
Counsel, or Deborah C. Murphy,
Attorney, Pension Benefit Guaranty
Corporation, Office of the General
Counsel, Suite 340, 1200 K Street, NW.,
Washington, DC 20005-4026, 202—-326—
4024 (202—-326-4179 for TTY and TDD).
SUPPLEMENTARY INFORMATION: The
PBGC’s premium payment regulation
(29 CFR Part 4007) requires plan
administrators to make available to the
PBGC for audit those plan records that
are necessary to support premium
filings, but does not explicitly require
that the records be submitted to the
PBGC on request. The PBGC proposes to
amend the regulation to provide for
such submission within a specified time
period.

This change will allow PBGC auditors
to review plan documents at their desks
in their own offices. In some cases, this
will eliminate the need for “on-site”
audits at plans’ offices. These ‘“‘desk”
audits will be an efficient way to assure
premium payment requirements are
met. Desk audits will help to ensure the
integrity of the premium collection
program and be less disruptive of
pension plan operations than on-site
audits.

The rule requires respondents to
provide the information within 30 days
of receipt of the PBGC’s request, or by
a different time specified therein. The
PBGC will require compliance within
less than 30 days only if it determines
that the payment of premiums (or any
associated interest or penalties) would
otherwise be jeopardized, e.g., because a
statutory limitations period is about to
expire.

The PBGC welcomes public comment
on the impact and burden on plans of
desk audits versus on-site audits, and on
the time allowed for responding to the
PBGC'’s requests for information.

Paperwork Reduction Act

This proposed rule modifies the
PBGC’s collection of information
requirements relating to premiums (29
CFR Part 4007). The premium
requirements, which have been
approved by the Office of Management
and Budget under control number 1212—
0009, relate primarily to the obligation
to file annual premium forms with the

PBGC. The same approval also covers
certifications of compliance (and related
correspondence) with participant notice
requirements (29 CFR Part 4011). An
agency may not conduct or sponsor, and
a person is not required to respond to,
a collection of information unless it
displays a currently valid OMB control
number.

The PBGC has submitted the premium
and participant notice collection of
information, as amended by this
proposed rule, to the Office of
Management and Budget for review
under section 3507(d) of the Paperwork
Reduction Act of 1995, and has
requested extension of OMB’s existing
approval for a 3-year period. The PBGC
needs the information plan
administrators submit under the
premium and participant notice
collection of information in order to
enforce compliance with the premium
payment and participant notice
requirements.

The PBGC expects to receive
approximately 60,500 PBGC Form 1 or
Form 1-ES filings each year. In
addition, the PBGC expects to receive,
during the requested 3-year approval
period, an average of 400 responses per
year to surveys relating to the
participant notice requirements of Part
4011. The estimated annual reporting
and recordkeeping burden is 3,804
hours and $10,553,550.

Comments on the paperwork
provisions of the premium and
participant notice collection of
information should be mailed to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer for the
Pension Benefit Guaranty Corporation,
Washington, DC 20503. Comments may
address (among other things)—

« whether the collection of
information is needed for the proper
performance of the PBGC’s functions
and will have practical utility;

« the accuracy of the PBGC’s estimate
of the burden of the collection of
information, including the validity of
the methodology and assumptions used;

« enhancement of the quality, utility,
and clarity of the information to be
collected; and

¢ minimizing the burden of the
collection of information on
respondents through the use of
automated collection techniques (or
other forms of information technology)
or in other ways.

E.O. 12866 and the Regulatory
Flexibility Act

The PBGC has determined that this
proposed rule is not a “significant
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regulatory action” under the criteria set
forth in Executive Order 12866.
Because this proposed rule would
merely amend the procedures for
ensuring compliance with premium
requirements, the PBGC certifies that, if
adopted, the amendment will not have
a significant economic effect on a
substantial number of small entities.
Accordingly, as provided in section
605(b) of the Regulatory Flexibility Act,
sections 603 and 604 do not apply.

List of Subjects in 29 CFR Part 4007

Penalties, Pension insurance,
Pensions, Reporting and recordkeeping
requirements.

For the reasons set forth above, the
PBGC proposes to amend 29 CFR Part
4007 as follows:

PART 4007—PAYMENT OF PREMIUMS

1. The authority citation for part 4007
is revised to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1303(a),
1306, 1307.

2.1n 84007.10, the section heading is
revised; paragraph (a) is amended by
removing the last sentence; and new
paragraphs (c) and (d) are added, to read
as follows:

§4007.10 Recordkeeping; audits;
disclosure of information.
* * * * *

(c) Providing record information. The
plan administrator shall make the
records retained pursuant to paragraph
(a) of this section available to the PBGC
upon request for inspection and
photocopying at the location where they
are kept (or another, mutually agreeable,
location) and shall submit information
in such records to the PBGC within 30
days of the date of the PBGC’s written
request therefor, or by a different time
specified therein. The PBGC may in its
discretion shorten the time period
where it determines that collection of
unpaid premiums (or any associated
interest or penalties) would otherwise
be jeopardized.

(d) Address and timeliness.
Information required to be submitted
under paragraph (c) of this section shall
be submitted to the address specified in
the PBGC'’s request. The timeliness of a
submission shall be determined in
accordance with 8§ 4007.5 and 4007.6.

Issued in Washington, D.C. this 11th day
of December 1996.

Martin Slate,

Executive Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 96-31972 Filed 12-16-96; 8:45 am]
BILLING CODE 7708-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73
[MM Docket No. 96-252; RM—-8959]

Radio Broadcasting Services; Gillette,
WY

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by
Montgomery Broadcasting Limited
Liability Company proposing the
allotment of Channel 249A at Gillette,
Wyoming, as the community’s third
local commercial FM transmission
service. Channel 249A can be allotted to
Gillette in compliance with the
Commission’s minimum distance
separation requirements without the
imposition of a site restriction. The
coordinates for Channel 249A at Gillette
are North Latitude 44-17-36 and West
Longitude 105-30-06.

DATES: Comments must be filed on or
before February 3, 1997, and reply
comments on or before February 18,
1997.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
In addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Allan G. Moskowitz, Esq.,
Kaye, Scholer, Fierman, Hays &
Handler, LLP, 901 15th Street, N.W.,
Suite 1100, Washington, D.C. 20005
(Counsel for Petitioner).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.
SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-252, adopted December 6, 1996, and
released December 13, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, N.W., Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission

consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31942 Filed 12-16-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73

[MM Docket No. 96-250; RM—-8952]
Radio Broadcasting Services; Parris
Island and Hampton, SC

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by
Simmons Broadcasting Company
proposing the substitution of Channel
276C3 for Channel 221A at Parris
Island, South Carolina, and the
modification of Station WLWS(FM)’s
license accordingly. To accommodate
the upgrade, petitioner also proposes
the substitution of Channel 221A for
Channel 276A at Hampton, South
Carolina, and the modification of
Station WBHC—FM'’s license
accordingly. Channel 276C3 can be
allotted to Parris Island in compliance
with the Commission’s minimum
distance separation requirements
without the imposition of a site
restriction at petitioner’s requested site.
The coordinates for Channel 276C3 at
Parris Island are North Latitude 32-27—
00 and West Longitude 80-47-30.
Additionally, Channel 221A can be
allotted to Hampton in compliance with
the Commission’s minimum distance
separation requirements at Station
WBHC-FM'’s presently authorized site.
The coordinates for Channel 221A at
Hampton are North Latitude 32-50-39
and West Longitude 81-07-28. See
Supplementary Information, infra.
DATES: Comments must be filed on or
before February 3, 1997, and reply
comments on or before February 18,
1997.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
In addition to filing comments with the
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FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Michelle A. McClure, Irwin,
Campbell & Tannenwald, P.C., 1730
Rhode Island Ave., N.W., Suite 200,
Washington, D.C. 20036—-3101 (Counsel
for Petitioner).

FOR FURTHER INFORMATION CONTACT:
Sharon P. McDonald, Mass Media
Bureau, (202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-250, adopted December 6, 1996, and
released December 13, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, N.W., Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Service, Inc., (202) 857—
3800, 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037.

In accordance with Section 1.420(g)(3)
of the Commission’s Rules, this
proposal constitutes an “‘incompatible
channel swap.” Therefore, any persons
expressing an interest in the respective
channels should demonstrate why this
proposal is not an “incompatible
channel swap” such that its expression
of interest is foreclosed.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73

Radio broadcasting.

Federal Communications Commission
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31941 Filed 12-16-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73

[MM Docket No. 96-249, RM—8926]

Radio Broadcasting Services; St.
Maries, ID

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: This document requests
comments on a petition for rule making
filed on behalf of Pentacle Investments,
Inc., seeking the allotment of FM
Channel 221A to St. Maries, ldaho, as
that community’s first local FM
transmission service. Coordinates used
for this proposal are 47-18-54 and 116—
34-30. As St. Maries, ldaho, is located
within 320 kilometers (199 miles) of the
Canadian border, the Commission must
obtain the concurrence of the Canadian
government to this proposal.

DATES: Comments must be filed on or
before February 3, 1997, and reply
comments on or before February 18,
1997.

ADDRESSES: Secretary, Federal
Communications Commission,
Washington, D.C. 20554. In addition to
filing comments with the FCC,
interested parties should serve the
petitioner’s counsel, as follows: Leonard
S. Joyce, Esq., Law Offices of Leonard S.
Joyce, Suite 400, 5335 Wisconsin Ave.
N.W., Washington, D.C. 20015.

FOR FURTHER INFORMATION CONTACT:
Nancy Joyner, Mass Media Bureau, (202)
418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-249, adopted December 6, 1996, and
released December 13, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC’s Reference Center (Room 239),
1919 M Street, NW, Washington, D.C.
The complete text of this decision may
also be purchased from the
Commission’s copy contractors,
International Transcription Service,
Inc., (202) 857—3800, 2100 M Street,
N.W., Suite 140,Washington, D.C.
20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.

See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, See 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31940 Filed 12-16-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73
[MM Docket No. 96-251, RM-8956]

Radio Broadcasting Services;
Kingfisher, OK

AGENCY: Federal Communications
Commission.
ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by
Kingfisher County Broadcasting seeking
the allotment of Channel 287A to
Kingfisher, Oklahoma, as the
community’s first local aural
transmission service. Channel 287A can
be allotted to Kingfisher in compliance
with the Commission’s minimum
distance separation requirements with a
site restriction of 9.7 kilometers (6
miles) south, at coordinates 35-46-33
North Latitude and 97-56-58 West
Longitude, to avoid a short-spacing to
Stations KVCS—FM, Channel 286A,
Perry, OK, and KWSJ, Channel 287C,
Haysville, KS.

DATES: Comments must be filed on or
before February 3, 1997, and reply
comments on or before February 18,
1997.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
In addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Thomas McCoy, 616 Gray
Fox Run, Edmond, OK 73003 (Counsel
to petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-251, adopted December 6, 1996, and
released December 13, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW, Washington, D.C. The
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complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules
governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.

Federal Communications Commission
John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31939 Filed 12-16-96; 8:45 am]
BILLING CODE 6712-01-P

47 CFR Part 73
[MM Docket No. 96-248, RM—-8950]

Radio Broadcasting Services; Dickson,
OK

AGENCY: Federal Communications
Commission.

ACTION: Proposed rule.

SUMMARY: The Commission requests
comments on a petition filed by
Redwood Broadcasting, Inc., seeking the
allotment of Channel 278C3 to Dickson,
Oklahoma, as the community’s first
local aural transmission service.
Channel 278C3 can be allotted to
Dickson in compliance with the
Commission’s minimum distance
separation requirements without the
imposition of a site restriction, at
coordinates 34-11-14 North Latitude
and 96-59-03 West Longitude.

DATES: Comments must be filed on or
before February 3, 1997, and reply
comments on or before February 18,
1997.

ADDRESSES: Federal Communications
Commission, Washington, D.C. 20554.
In addition to filing comments with the
FCC, interested parties should serve the
petitioner, or its counsel or consultant,
as follows: Ronald G. London, Esq.,

Pepper & Corazzini, L.L.P., 1776 K
Street, N.W., Suite 200, Washington,
D.C. 20006 (Counsel to petitioner).

FOR FURTHER INFORMATION CONTACT:
Leslie K. Shapiro, Mass Media Bureau,
(202) 418-2180.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Notice of
Proposed Rule Making, MM Docket No.
96-248, adopted December 6, 1996, and
released December 13, 1996. The full
text of this Commission decision is
available for inspection and copying
during normal business hours in the
FCC Reference Center (Room 239), 1919
M Street, NW, Washington, D.C. The
complete text of this decision may also
be purchased from the Commission’s
copy contractor, International
Transcription Services, Inc., (202) 857—
3800, 2100 M Street, N.W., Suite 140,
Washington, D.C. 20037.

Provisions of the Regulatory
Flexibility Act of 1980 do not apply to
this proceeding.

Members of the public should note
that from the time a Notice of Proposed
Rule Making is issued until the matter
is no longer subject to Commission
consideration or court review, all ex
parte contacts are prohibited in
Commission proceedings, such as this
one, which involve channel allotments.
See 47 CFR 1.1204(b) for rules

governing permissible ex parte contacts.

For information regarding proper
filing procedures for comments, see 47
CFR 1.415 and 1.420.

List of Subjects in 47 CFR Part 73
Radio broadcasting.
Federal Communications Commission

John A. Karousos,

Chief, Allocations Branch, Policy and Rules
Division, Mass Media Bureau.

[FR Doc. 96-31938 Filed 12-16-96; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION
Federal Highway Administration

49 CFR Parts 383 and 391
[FHWA Docket No. MC-93-23]
RIN 2125-AD20

Commercial Driver Physical

Qualifications as Part of the
Commercial Driver’s License Process

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of meeting of negotiated
rulemaking advisory committee.

SUMMARY: The FHWA announces the
meeting date of an advisory committee
(the Committee) established under the
Federal Advisory Committee Act and
the Negotiated Rulemaking Act to
consider the relevant issues and attempt
to reach a consensus in developing
regulations governing the proposed
merger of the State-administered
commercial driver’s license (CDL)
procedures of 49 CFR Part 383 and the
driver physical qualifications
requirements of 49 CFR Part 391. The
Committee is composed of persons who
represent the interests that would be
substantially affected by the rule.

The FHWA believes that public
participation is critical to the success of
this proceeding. Participation at
meetings is not limited to Committee
members. Negotiation sessions are open
to the public, so interested parties may
observe the negotiations and
communicate their views in the
appropriate time and manner to
Committee members.

For a listing of Committee members,
see the notice published on July 23,
1996, 61 FR 38133. Please note that the
United Motorcoach Association and the
American Bus Association will serve as
full members of the Committee. For
additional background information on
this negotiated rulemaking, see the
notice published on April 29, 1996, at
61 FR 18713.

DATES: The fifth meeting of the advisory
committee will begin at 9:00 a.m. on
January 22-23, 1997.

ADDRESSES: The fifth meeting of the
advisory committee will be held at the
Department of Transportation, Nassif
Building, Room 9230, 400 7th Street,
SW, Washington, D.C. Subsequent
meetings will be held at locations to be
announced.

FOR FURTHER INFORMATION CONTACT: Ms.
Teresa Doggett, Office of Motor Carrier
Research and Standards, (202) 366—
4001, or the Office of Chief Counsel,
(202) 366-0834, Federal Highway
Administration, 400 Seventh Street,
SW., Washington, D.C. 20590. Office
hours are from 7:45 a.m. to 4:15 p.m.
e.t.,, Monday through Friday, except
Federal holidays.

Authority: 5 U.S.C. 8§561-570; 5 U.S.C.
App. 2 8§1-15).

Issued on: December 4, 1996.
Jill L. Hochman,
Acting Associate Administrator for Motor
Carriers.
[FR Doc. 9631988 Filed 12—-16-96; 8:45 am]
BILLING CODE 4910-22-M
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DEPARTMENT OF AGRICULTURE
Forest Service

Bull Lake Estates Access; Kootenai
National Forest, Lincoln County,
Montana

AGENCY: Forest Service, USDA.
ACTION: Revised Notice of intent to
prepare an environmental impact
statement (original notice of intent was
published February 3, 1995, 60 FR
6692).

SUMMARY: A Notice of Intent to prepare
an Environmental Impact Statement for
the Bull Lake Easement was published
in the Federal Register (60 FR 6692) on
February 3, 1995. The project analysis
was deferred shortly thereafter pending
further information on the proposed
action. This notice is a revision of the
original notice of intent as follows: The
proposed action would be to grant an
initial easement to the landowner and
reconstruct the road to a width of 24
feet. The DEIS is expected to be filed
with the EPA and available for public
review in the spring of 1997.

The EIS will tier to the Kootenai
National Forest Land and Resource
Management Plan and Final EIS of
September 1987, which provides overall
guidance for forest management of the
area.

DATES: Written comments and
suggestions should be received on or
before January 31, 1997.

ADDRESSES: The Responsible Official is
Robert L. Schrenk, Forest Supervisor,
Kootenai National Forest. Written
comments and suggestions concerning
the scope of the analysis should be sent
to Michael L. Balboni, District Ranger,
Three Rivers Ranger District, 1437 N.
Hwy 2, Troy, Montana 59935.

FOR FURTHER INFORMATION:

Contact Mark Natale, Inderdisciplinary
Team Leader, Three Rivers Ranger
District, 1437 N. Hwy 2, Troy, MT
59935. Phone: (406) 295-4693.

SUPPLEMENTARY INFORMATION: The
private land lies on the west side of Bull
Lake and vehicle access is via Forest
Service road #398 and #8019. A portion
of road #8019 is currently closed
yearlong to motorized use. The decision
area is located within the grizzly bear
recovery area within the Cabinet Yaak
Ecosystem.

Propposed Action: The Kootenai
National Forest is proposing to grant an
easement on approximately 1.0 mile of
road #398 and 2.0 miles of road #8019
to access a subdivision on private land
that has received conditional approval
from Lincoln County, Mt. If approved,
the road would then be reconstructed to
meet current road standards. The roads
would be upgraded where needed to
provide a 24 ft. driving surface.

The Kootenai Forest Plan provides
guidance for management activities
within the potentially affected area
through its goals, objectives, standards
and guidelines, and management area
direction. The area of the proposed
easement would occur within
Management Areas 6 and 11. Road
reconstruction would occur in these two
management areas. Below is a brief
description of the applicable
management direction.

Management Area 6—These are
recreational areas (campgrounds, boat
ramps, picnic areas, etc.). There is no
restriction on easements within this
management area.

Management Area 11—These are
areas of big game winter range that
allow for easement while including
provisions for scheduling to prevent
conflicts during periods of wildlife use.

The EIS will analyze the direct,
indirect, and cumulative environmental
effects of the alternatives. Past, present,
and projected activities on both private
and National Forest lands will be
considered. The EIS will disclose the
analysis of site-specific mitigation
measures and their effectiveness.

Preliminary Issues: Several
preliminary issues of concern have been
identified by the Forest Service. These
issues are briefly described below:

* How would the proposed action
affect the water quality in Bull Lake?

* How would the proposed action
affect threatened, endangered and
sensitive species in the area?

« How would the proposed action
affect big game winter range use?

« How would the proposed action
affect dispersed recreation use including
effects on cultural resource sites?

Other issues commonly associated
with such activities include: effects on
soils, old growth and visual resources.
This list may be verified, expanded, or
modified based on public scoping for
this proposal.

Decisions To Be Made: The Kootenai
Forest Supervisor will decide the
following:

« Whether or not to grant the
easement and allow road reconstruction
to provide for access to the private land?

« What mitigation measures would be
required for protection of National
Forest resources?

¢ |If Forest Plan exception or
amendments are necessary to proceed
with the proposed action within the
decision area?

Public Involvement and Scoping:
Public participation is an important part
of the analysis process, commencing
with the initial scoping process (40 CFR
1501.7). Scoping will take place in
December 1996 and January 1997. An
Open House will be scheduled in
January 1997 in Troy, MT. The public
is encouraged to take part in the
process. The Forest Service will be
seeking information, comments and
assistance from Federal, State, and local
agencies and other individuals or
organizations who may be interested in,
or affected by, the proposed action. This
input will be used in preparation of the
draft and final EIS.

The scoping process will include:

« ldentifying potential issues.

¢ ldentifying major issues to be
analyzed in depth.

« ldentify alternatives to the proposed
action.

« Exploring additional alternatives
which will be derived from issues
recognized during scoping activities.

« l|dentifying potential environmental
effects of this project and alternatives
(i.e. direct, indirect, and cumulative
effects and connected actions).

The analysis will consider a range of
alternatives, including the proposed
action, no action, and other reasonable
action alternatives.

Estimated Dates for Filing: The draft
Bull Lake Estates Access EIS is expected
to be field with the Environmental
Protection Agency (EPA) and to be
available for public review by April
1997. At that time EPA will publish a
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Notice of Availability of the draft EIS in
Federal Register. The comment period
on the draft EIS will be 45 days from the
date the EPA publishes the Notice of
Availability in the Federal Register. It is
very important that those interested in
the management of this area participate
at that time.

The final EIS is scheduled to be
completed by July, 1997. In the final
EIS, the Forest Service is required to
respond to comments and responses
received during the comment period
that pertain to the environmental
consequences discussed in the draft EIS
and applicable laws, regulations, and
regulations, and policies considered in
making a decision regarding the
proposal.

Reviewer’s Obligations: The Forest
Service believes, at this early stage, it is
important to give reviewers notice of
several court rulings related to public
participation in the environmental
review process. First, reviewers of draft
environmental impact statements must
structure their participation in the
environmental review of the proposal so
that it is meaningful and alerts an
agency to the reviewer’s position and
contentions. Vermont Yankee Nuclear
Power Corp. v. NRDC, 435 U.S. 519, 553
(1978). Also, environmental objections
that could be raised at the draft
environmental impact statement stage
may be waived or dismissed by the
courts. City of Angoon v. Hodel, 803
F.2d 1016, 1022 (9th Cir. 1986) and
Wisconsin Heritages, Inc. v. Harris, 490
F. Supp. 1334, 1338 (E.D. Wis. 1980).
Because of these court rulings, it is very
important that those interested in this
proposed action participate by the close
of the 45 day comment period so that
substantive comments and objections
are made available for the Forest Service
at a time when it can meaningfully
consider and respond to them in the
final EIS.

To be most helpful, comments on he
draft EIS should be as specific as
possible and may address the adequacy
of the statement or the merit of the
alternatives discussed. Reviewers may
wish to refer to the Council on
Environmental Quality regulations for
implementing the procedural provisions
of the National Environmental Policy
Act at 40 CFR 1503.3 in addressing
these points.

Responsible Official: Robert L.
Schrenk, Forest Supervisor, Kootenai
National Forest, 506 US Highway 2
West, Libby, MT 59923 is the
Responsible Official. As the Responsible
Official I will decide if the proposed
project will be implemented. | will
document the decision and reasons for
the decision in the Record of Decision.

That decision will be subject to Forest
Service Appeal Regulations.

Dated: December 5, 1996.
Robert L. Schrenk,
Forest Supervisor.
[FR Doc. 96-31915 Filed 12-16-96; 8:45 am]
BILLING CODE 3410-11-M

Rural Utilities Service

Municipal Interest Rates for the First
Quarter of 1997

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice of municipal interest
rates on advances from insured electric
loans for the first quarter of 1997.

SUMMARY: The Rural Utilities Service
hereby announces the interest rates for
advances on municipal rate loans with
interest rate terms beginning during the
first calendar quarter of 1997.

DATES: These interest rates are effective
for interest rate terms that commence
during the period beginning January 1,
1997, and ending March 31, 1997.

FOR FURTHER INFORMATION CONTACT:
Carolyn Dotson, Loan Funds Control
Assistant, U.S. Department of
Agriculture, Rural Utilities Service,
room 2234-S, 1400 Independence
Avenue, SW., Stop 1522, Washington,
DC 20250-1522. Telephone: 202—-720—-
1928. FAX: 202-720-4120. E-mail:
CDotson@rus.usda.gov.

SUPPLEMENTARY INFORMATION: The Rural
Utilities Service (RUS) hereby
announces the interest rates on
advances made during the first calendar
quarter of 1997 for municipal rate
electric loans. Pursuant to RUS
regulations at 7 CFR 1714.4, each
advance of funds on a municipal rate
loan shall bear interest at a single rate
for each interest rate term. Pursuant to
7 CFR 1714.5, the interest rates on these
advances are based on indexes
published in the “Bond buyer” for the
four weeks prior to the first Friday of
the last month before the beginning of
the quarter.

In accordance with 7 CFR 1714.5, the
interest rates are established as shown
in the following table for all interest rate
terms that begin at any time during the
first calendar quarter of 1997.

Interest rat_e term ends

RUS rate
(0.000 percent)

5.500
5.500
5.375
5.375
5.375
5.375

Interest rat_e term ends

RUS rate
(0.000 percent)

5.375
5.250
5.250
5.125
5.000
4.875
4.875
4.750
4.625
4.500
4.500
4.375
4.250
4.125
3.875

Dated: December 10, 1996.
Wally Beyer,
Administrator, Rural Utilities Service.
[FR Doc. 96-31886 Filed 12—-16-96; 8:45 am]
BILLING CODE 3410-15-M

COMMISSION ON CIVIL RIGHTS

Agenda and Notice of Public Meeting
of the Hawaii Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the
Hawaii Advisory Committee to the
Commission will convene at 9:00 a.m.
and adjourn at 12:00 p.m. on
Wednesday, January 29, 1997, at the
Federal Building, 300 Ala Moana
Boulevard, Room 5311, Honolulu,
Hawaii 96850. The purpose of the
meeting is to review current civil rights
developments in the State, and plan
future program activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Oswald
Stender, 808-523-6203, or Philip
Montez, Director of the Western
Regional Office, 213-894-3437 (TDD
213-894-3435). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least five (5) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, December 9,
1996.

Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 9631912 Filed 12—-16-96; 8:45 am]
BILLING CODE 6335-01-P
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Agenda and Notice of Public Meeting
of the Idaho Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the Idaho
Advisory Committee to the Commission
will convene at 1:00 p.m. and adjourn
at 4:00 p.m. on Thursday, January 16,
1997, at the Red Lion Hotel, the Garnet
Room, 29th and Chinden, Boise, Idaho
83714. The purpose of the meeting is to
review current civil rights developments
in the State, and plan future program
activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Gladys
Esquibel, 208-678-3835, or Philip
Montez, Director of the Western
Regional Office, 213-894-3437 (TDD
213-894-3435). Hearing-impaired
persons who will attend the meeting
and require the services of a sign
language interpreter should contact the
Regional Office at least five (5) working
days before the scheduled date of the
meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, December 9,
1996.

Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 96—-31910 Filed 12—-16-96; 8:45 am]
BILLING CODE 6335-01-P

Agenda and Notice of Public Meeting
of the New Mexico Advisory
Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the New
Mexico Advisory Committee to the
Commission will convene at 11:30 a.m.
and adjourn at 2:30 p.m. on Saturday,
January 18, 1997, at the Pastoral Center
of the Catholic Diocese, 1280 Med Park
Drive, Las Cruces, New Mexico 88005.
The purpose of the meeting is to hear
the Farmington subcommittee report on
a recommended course of action for
additional civil rights evaluation, and
review civil rights developments in the
State.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Lynda Eaton,
505-326-4338, or Philip Montez,
Director of the Western Regional Office,
213-894-3437 (TDD 213-894-3435).
Hearing-impaired persons who will

attend the meeting and require the
services of a sign language interpreter
should contact the Regional Office at
least five (5) working days before the
scheduled date of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, December 9,
1996.

Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 96-31911 Filed 12-16-96; 8:45 am]
BILLING CODE 6335-01-P

Agenda and Notice of Public Meeting
of the Oregon Advisory Committee

Notice is hereby given, pursuant to
the provisions of the rules and
regulations of the U.S. Commission on
Civil Rights, that a meeting of the
Oregon Advisory Committee to the
Commission will convene at 1:00 p.m.
and adjourn at 4:00 p.m. on Friday,
January 31, 1997, at the Red Lion Hotel
Columbia River, 1401 North Hayden
Island Drive, Nestucca Room, Portland,
Oregon 97217. The purpose of the
meeting is to review current civil rights
developments in the State and plan
future program activities.

Persons desiring additional
information, or planning a presentation
to the Committee, should contact
Committee Chairperson Thomas J.
Sloan, 503-626-7527, or Philip Montez,
Director of the Western Regional Office,
213-894-3437 (TDD 213-894-3435).
Hearing-impaired persons who will
attend the meeting and require the
services of a sign language interpreter
should contact the Regional Office at
least five (5) working days before the
scheduled date of the meeting.

The meeting will be conducted
pursuant to the provisions of the rules
and regulations of the Commission.

Dated at Washington, DC, December 9,
1996.

Carol-Lee Hurley,

Chief, Regional Programs Coordination Unit.
[FR Doc. 96-31913 Filed 12-16-96; 8:45 am]
BILLING CODE 6335-01-P

DEPARTMENT OF COMMERCE
Bureau of the Census

National Employers Survey; Proposed
Agency Information Collection
Activity; Comment Request

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general

public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).

DATES: Written comments must be
submitted on or before February 18,
1997.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Acting
Departmental Forms Clearance Officer,
Department of Commerce, Room 5327,
14th and Constitution Avenue, NW.,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument(s) and instructions should
be directed to Steven Rudolph, Bureau
of the Census, Department of
Commerce, EPCD-FB3, Washington, DC
20233, (301) 4572594 or (301) 457—
4433 (fax).

SUPPLEMENTARY INFORMATION:
l. Abstract

In the Fall of 1994, the Census Bureau
conducted the National Employers
Survey (NES) for the National Center on
the Employment Quality of the
Workforce (EQW), a non-profit research
group. The NES collected data for a
regression-based econometric study of
how employment, hiring, training,
investment, and productivity relate to
each other. We surveyed a
representative panel of just over 3,000
domestic business establishments with
20 or more employees. In the Spring of
1995, we conducted the NES-II, a
follow-up survey of the business
establishments that completed the
interviews in the original survey. These
surveys were the first attempts to
measure these factors. The EQW began
issuing findings from the study in
February 1995 and the results generated
great interest from all levels.
Subsequently, they released several
studies and they are performing
additional analyses which will generate
further studies.

(The EQW'’s continued work on how
employment, hiring, training,
investment, and productivity relate to
each other is now being sponsored by
the Consortium for Policy Research in
Education (CPRE) and the new National
Center for Postsecondary Improvement
(NCPI). CPRE is located at the
University of Pennsylvania and the
NCPI is a joint endeavor of Stanford
University, the University of
Pennsylvania, and the University of
Michigan.)
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Major findings included information
on what attributes firms looked for
when hiring employees. They found
that attitude and communications skills
were highly valued by employers while
grades and teachers’ recommendations
were not. Their analysis indicates that
investment in human capital (training)
had at least as big a return, (in many
groups, including services, a bigger
return) on investment in physical
capital. They also were able to estimate
production functions, using regression-
based techniques, from the data sets.
These findings provide a baseline for
employers, public and private, for
formulating and gauging human
resources decisions and policies in a
manner that will provide the most
effective return on productivity in the
workplace.

The NES-3 is designed to provide
more precise measurements of the
relationship between employers and the
providers of educational and training
services. It will ask questions that will
identify the apparent disconnect
between schools and employers the
previous surveys found.

In all, we plan to complete 6,500
interviews with business establishments
throughout the United States. In order to
reduce burden and increase
information, the NES-3 will exclude
those with under 20 employees as this
group accounts for a large number of
establishments (with a relatively small
number of employees) that generally do
little training and do not have complex
hiring and workplace-related practices.
If these smaller establishments were
included in the panel, it would have
increased the number of businesses
substantially while providing little
information. The panel oversamples the
large establishments and those in
manufacturing as these units have
programs and policies the survey is
measuring.

The NES-3 panel has three
components:

—A national sample of 4,000 that will
produce about 3,000 completed
observations.

—A sample of five States (California,
Kentucky, Michigan, Maryland and
Pennsylvania) of about 3,300 that will
produce 2,500 completed interview
that will include a few questions on
State-specific programs to explain
their effect and to relate their impact
to the Nation as a whole.

—Those business establishments that
completed the first two NES
surveys—about 1,300—that will
produce about 1,000 completed
interviews to investigate stability and
dynamics.

In addition to the Department of
Education, other governmental agencies
have shown a strong interest. These
include the General Accounting Office
and the Department of Labor. Education,
in particular, has a direct interest in and
need for some of the information from
the proposed survey. They have
requested that the survey include
questions to collect information to
measure two indicators (job turnover
and remedial education) that will be
used by the Department of Education to
assess the progress and results from the
implementation of the School-To-Work
Act.

I11. Method of Collection

We will continue to use Computer
Assisted Telephone Interviewing (CATI)
to collect the information from the
respondents in the NES-3, as it proved
very efficient and effective. CATI
minimizes improper responses as the
interviewers are well trained and the
data can be edited and corrected while
the respondent is on the phone. In this
survey, CATI should also minimize
response time by automatically skipping
unnecessary questions based on prior
responses or specific characteristics and
by ensuring that the proper person or
office answers the questions. We have
designed the interview to be as
conversational as possible. Most of the
guestions request information on
characteristics, programs and policies.
Quantitative questions are very broad
and we encourage reasonable estimates
as it keeps the flow of information
moving. On the whole, respondents of
the previous surveys found the
interview to be fast paced and even
enjoyable. Response rates for these
voluntary survey were quite good—
around 75 percent. As with the original
surveys we will provide all respondents
with a copy of the findings.

We will send an advance letter to
8,600 businesses in the panel, giving a
basic overview of the survey. We
estimate that it will take the respondent
ten minutes to read the letter. It will not
ask them to answer any questions in
advance of the interview. As the survey
requests only general information and
accepts estimates, we expect the
respondent would require very minimal
time to prepare for the interview. Based
on our experience with the previous
surveys, the NES-3 interview should
require an average of thirty minutes to
complete.

I11. Data

OMB Number: 0607-0787.
Form Number: NES-3.
Type of Review: Regular.

Affected Public: Businesses with 20 or
more employees.

Estimated Number of Respondents:
8,600 (6,500 interviewed cases and
2,100 other cases).

Estimated Time Per Response: 40
minutes (letter and interview) for
interviewed cases, 10 minutes (letter
only) for other cases.

Estimated Total Annual Burden
Hours: 4,683.

Estimated Total Annual Cost:
$279,000.

Respondent’s Obligation: Voluntary.

Legal Authority: Title 13, United
States Code, Sections 8 and 9.

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 11, 1996.
Linda Engelmeier,

Acting Departmental Forms Clearance
Officer, Office of Management and
Organization.

[FR Doc. 96-31981 Filed 12-16-96; 8:45 am]

BILLING CODE 3510-07-P

1998 Dress Rehearsal—Special Place
Facility Questionnaire

ACTION: Proposed Agency Information
Collection Activity; Comment Request.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995,
Public Law 104-13 (44 U.S.C.
3506(c)(2)(A)).



Federal Register / Vol. 61, No. 243 / Tuesday, December 17, 1996 / Notices

66255

DATES: Written comments must be
submitted on or before February 18,
1997.

ADDRESSES: Direct all written comments
to Linda Engelmeier, Acting
Departmental Forms Clearance Officer,
Department of Commerce, Room 5327,
14th and Constitution Avenue, NW,
Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Charles Moore, Bureau of the
Census, Room 1769#3, Washington, DC
20230, phone number (301) 457—-2050.

SUPPLEMENTARY INFORMATION:
|. Abstract

Planning is currently underway for
the 1998 Dress Rehearsal which is an
integral part of the overall planning
process for the Year 2000 Decennial
Census. The Census Bureau must
provide everyone in our test sites the
opportunity to be counted including
persons living at group quarters (GQs)
student dorms, shelters and housing
units (HUs) at and/or associated with
special places (SPs). One of the major
requirements for enumeration of
persons at SP facilities is to identify the
GQs and any associated HUs at each SP.

We will phone each SP within the
1998 Dress Rehearsal sites and conduct
interviews to identify and collect
updated information about the GQs and
HUs at each SP using the DX-351
Special Place Facility Questionnaire.

1. Method of Collection

Computer Assisted Telephone
Interviewing (CATI) will be used for the
majority of cases using a computerized
guestionnaire. Form modifications
should reduce the amount of time
needed to conduct the interview as well
as eliminate other problems caused by
personal visit interviews. Personal visit
interviews using a paper questionnaire
will be conducted for a limited number
of cases.

I11. Data

OMB Number: Not available.

Form Number: DX-351.

Type of review: Regular Submission.

Affected Public: Individuals,
businesses or other for-profit
organizations, non-profit institutions
and small businesses or organizations.

Estimated number of Respondents:
500 SPs in the 1998 Dress Rehearsal
sites.

Estimated Time Per Response: Each
interview should take about 15 minutes
(0.250 hours).

Estimated Total Annual Burden
Hours: 125 hours.

Estimated Total Annual Cost: All
costs for the Special Place Facility
Questionnaire Operation ($33,000) are
covered by funding for the 1998 Dress
Rehearsal. There is no cost to
respondents for providing information
on this operation, except for a few
minutes of their time.

Respondent’s Obligation: Mandatory.

Legal Authority: Title 13, United
States Code, Sections 141 and 193.

1V. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Dated: December 11, 1996.
Linda Engelmeier,
Acting Departmental Forms Clearance
Officer, Office of Management and
Organization.
[FR Doc. 96-31982 Filed 12-16-96; 8:45 a.m.]
BILLING CODE 3510-07-P

International Trade Administration
[A-570-822]

Certain Helical Spring Lock Washers
From The People’s Republic of China;
Final Results of Antidumping
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of Final Results of the
Antidumping Duty Administrative
Review.

SUMMARY: On August 13, 1996, the
Department of Commerce (the
Department) published in the Federal
Register the preliminary results of the
administrative review of the
antidumping duty order on certain
helical spring lock washers (HSLWSs)
from the People’s Republic of China
(PRC) (61 FR 42000). This review covers

shipments of this merchandise to the
United States during the period October
1, 1994 through September 30, 1995. We
gave interested parties an opportunity to
comment on our preliminary results.
Based upon our analysis of the
comments received we have changed
the results from those presented in the
preliminary results of review.

EFFECTIVE DATE: December 17, 1996.

FOR FURTHER INFORMATION CONTACT:
Donald Little or Maureen Flannery,
Import Administration, International
Trade Administration, U.S. Department
of Commerce, 14th Street and
Constitution Avenue, N.W., Washington
D.C. 20230; telephone (202) 482-4733.

Background

The Department published in the
Federal Register the antidumping duty
order on HSLWs from the PRC on
October 19, 1993 (58 FR 53914). On
October 5, 1995, the Department
published in the Federal Register (60
FR 52149) a notice of opportunity to
request administrative review of the
antidumping duty order on HSLWs from
the PRC covering the period October 1,
1994 through September 30, 1995.

On October 30 and 31, 1995, in
accordance with 19 CFR 353.22(a),
petitioner, Shakeproof Industrial
Products of Illinois Works, and Zhejiang
Wanxin Group, Co., Ltd, (ZWG),
respectively, requested that we conduct
an administrative review of ZWG, also
known as Hangzhou Spring Washer
Plant. We published a notice of
initiation of this antidumping duty
administrative review on November 16,
1995 (60 FR 57573).

On August 13, 1996, the Department
published in the Federal Register the
preliminary results of this review of the
antidumping duty order on HSLWs from
the PRC (61 FR 42000). We held a
hearing on September 30, 1996. The
Department has now completed this
review in accordance with section 751
of the Tariff Act of 1930, as amended
(the Act).

Applicable Statute and Regulations

Unless otherwise stated, all citations
to the statute are references to the
provisions effective January 1, 1995, the
effective date of the amendments made
to the Act by the Uruguay Round
Agreements Act (URAA). In addition,
unless otherwise stated, all citations to
the Department’s regulations are
references to the regulations as amended
by the interim regulations published in
the Federal Register on May 11, 1995
(60 FR 25130).
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Scope of Review

The products covered by this review
are HSLWs of carbon steel, of carbon
alloy steel, or of stainless steel, heat-
treated or non heat-treated, plated or
non-plated, with ends that are off-line.
HSLWs are designed to: (1) function as
a spring to compensate for developed
looseness between the component parts
of a fastened assembly; (2) distribute the
load over a larger area for screws or
bolts; and (3) provide a hardened
bearing surface. The scope does not
include internal or external tooth
washers, nor does it include spring lock
washers made of other metals, such as
copper.

HSLWs subject to this review are
currently classifiable under subheading
7318.21.0030 of the Harmonized Tariff
Schedule of the United States (HTS).
Although the HTS subheading is
provided for convenience and Customs
purposes, the written description of the
scope of this proceeding is dispositive.

This review covers one exporter of
HSLWs from the PRC, ZWG, and the
period October 1, 1994 through
September 30, 1995.

Analysis of Comments Received

We gave interested parties an
opportunity to comment on the
preliminary results. We received case
and rebuttal briefs from petitioner,
ZWG, and the American Association of
Fastener Importers (AAFI), an interested
party. At the request of the petitioner,
we held a public hearing on September
30, 1996.

Comment 1: ZWG asserts that the
Department may not value wire rod
based on Indian import prices from
countries that the Department has found
to be dumping or subsidizing exports.
ZWG states that, for more than 80
percent of the steel bar and rod covered
by the Indian import statistics, the
Department has made dumping or
subsidy findings. ZWG contends that
the antidumping statute and court
rulings prohibit the use of dumped or
subsidized prices to value factors of
production. ZWG cites the House Report
to the Omnibus Trade and
Competitiveness Act of 1988, with
respect to factors of production: “In
valuing such factors, Commerce shall
avoid using any prices which it has
reason to believe or suspect may be
dumped or subsidized prices * * *.”
ZWG contends that the Department has
expressly acknowledged the House
Report in Final Results of Antidumping
Duty Administrative Review: Certain
Iron Construction Castings From the
People’s Republic of China
(Construction Castings), 57 FR 10644

(March 27, 1992), citing
Tehnoimportexport, UCF America Inc.
v. U.S., 783 F. Supp. 1401 (CIT 1991)
(Tehnoimportexport). ZWG states that
the Court of International Trade (CIT),
in Tehnoimportexport, interpreted the
House Report’s ““believe or suspect”
standard to mean that the Department
correctly rejected all Yugoslavian steel
export prices, where the Department
had found non-product specific export
subsidies for Yugoslavian steel. ZWG
argues that the CIT, quoting China
National Metal & Minerals Import &
Export Corp. v. United States, 674 F.
Supp. 1482 (CIT 1987), pointed out that
““the main consideration is the
unreliability of the price information
due to the unknown dumping margin if
any.” ZWG asserts that the “‘believe or
suspect’ standard requires the
Department to reject any export price to
any country if the Department has found
the export price to be dumped or
subsidized in the United States.

ZWG argues that the Department has
an established practice not to value
factors based on export prices from
countries that are subject to dumping or
subsidy findings in the United States.
ZWG asserts that, in the Final
Determination of Sales at Less Than
Fair Value: Certain Helical Spring Lock
Washers From the People’s Republic of
China, 58 FR 48833 (September 20,
1993) (Lock Washers), the Department
acknowledged the practice of not
considering pricing information from
any country found by the Department to
be selling dumped or subsidized
merchandise. ZWG contends that the
Department reiterated this policy in
Partial Extension Steel Drawer Slides
with Rollers From the People’s Republic
of China, 60 FR 29571 (June 5, 1995)
(Drawer Slides). ZWG contends that the
Department rejected the use of actual
prices of cold-rolled steel imported from
Korea on the grounds that the Korean
steel is subject to dumping and subsidy
findings in the United States. ZWG
argues that the Department reached this
determination despite the fact that there
had never been any finding that Korean
steel imported into China was dumped
or subsidized.

ZWG argues that the Department
ignored its established practice in the
preliminary results of this review and
the simultaneously announced Certain
Helical Spring Lock Washers from the
People’s Republic of China; Final
Results of Antidumping Administrative
Review, 61 FR 41994 (August 13, 1996)
(Lock Washers Review), despite the fact
that almost all of the prices originated
from countries found to be subsidizing
exports. ZWG asserts that the
Department justified its decision by

stating that there is no evidence that
India has found dumping or subsidizing
of steel imports into India. ZWG
contends that this reasoning contradicts
the established practice that requires the
Department to reject import prices for
products for which the United States
has made dumping or subsidy findings,
whether or not the importing country
has made such findings. ZWG argues
that the Department does not require a
finding of dumping or subsidization in
the importing country to fulfill the
“reason to believe or suspect” standard,
and that a finding by the Department
fulfills that standard; therefore, the
Department’s findings with respect to
bar and rod preclude the use of
surrogate values from certain exporting
countries.

ZWG argues that the Department,
therefore, may not use the Indian import
statistics for valuing steel wire rod, to
the extent that the United States has
made dumping and subsidy findings
from the country that exported the wire
rod to India. ZWG argues that, if the
Department decides to use Indian
import statistics to value wire rod, the
Department must exclude Indian
imports of bar and rod that the
Department has found to be dumped or
subsidized. Therefore, ZWG argues the
Department may use Indian import
statistics of bar and rod only from
Indonesia, Italy, Luxembourg,
Singapore, and Thailand.

AAFI states that, although it supports
the Department’s preliminary
determination in general, it believes the
Department should not have based its
surrogate material cost for steel wire rod
on Indian import statistics. AAFI argues
that the Department cannot use Indian
import statistics from countries the
Department previously determined to be
shipping dumped or subsidized
product. AAFI states that the fact that
steel wire rod has been subject to
dumping determinations raises a doubt
as to the accuracy of the data.

Petitioner argues that the fact that
certain third countries are subject to a
U.S. antidumping or countervailing
duty order does not preclude the
Department from using data related to
Indian imports from those countries.
Petitioner argues that, absent evidence
which shows that exports of the
merchandise to the surrogate country
are themselves dumped or subsidized,
the Department should use that data.
Petitioner points out that ZWG made the
same argument in the Lock Washers
Review and no new arguments have
been made in this review. Petitioner
notes that the Department rejected
ZWG’s argument in the first review and
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argues that, contrary to ZWG’s
assertions, the prior administrative
decisions and court case cited by ZWG
support the Department’s position in the
first review. For example, in Tapered
Roller Bearings and Parts Thereof,
Finished and Unfinished, From
Romania; Final Results of Antidumping
Duty Administrative Review, 56 FR 1169
(January 11, 1991) (TRBs From
Romania), the Department rejected the
use of Yugoslavian steel prices
(domestic and export) because of the
prevalence of dumping and
countervailing duty cases directly
involving Yugoslavian steel, and
instead, the Department used
Yugoslavian import prices for steel.
Petitioner argues that, in the Lock
Washers less than fair value (LTFV)
investigation, the Department rejected
the argument that Indian import data
from countries involved in “dumping”
should be disregarded and used Indian
import prices from countries subject to
antidumping and countervailing duty
orders. Petitioner argues that, in Drawer
Slides, the Department rejected actual
Chinese import prices from Korea,
stating that ““cold-rolled steel imports
from Korea are subject to U.S.
antidumping and countervailing duties
orders and therefore the prices are likely
to be unsuitable for use in this context.”
Petitioner argues that ZWG cited
Tehnoimportexport for the proposition
that the Department should reject the
Indian import prices as it rejected the
use of export Yugoslavian steel prices.
Petitioner quotes the CIT in that case:

Commerce’s decision in this case, however,
was based on final antidumping
determinations upon comparable
merchandise and two final countervailing
duty determinations in which Commerce
determined that countervailable, non-product
specific export subsidies were bestowed
upon exports of steel products. Their
decision was also based on several European
Community (EC) cases. In total, there was
substantial evidence to allow a reasonable
mind to conclude that there were dumping
and subsidies favoring Yugoslavian steel
exports.

Tehnoimportexport, 16 CIT 13, 18
(1992).

Petitioner asserts that there is no
statutory or Department regulatory
provision that requires the rejection of
surrogate import prices based on a
“reason to believe or suspect” standard.
Furthermore, petitioner argues that
ZWG has failed to cite any case to
support its contention that the
Department has an established “‘reason
to believe or suspect’ practice for
rejecting import prices in determining a
surrogate value. Petitioner argues that
the legislative intent of the 1988

statutory amendments to which ZWG
refers do not support the rigid approach
ZWG proposes. Petitioner argues that
the Department would soon have to
make a company-by-company analysis
and a review of all third country (not
just surrogate country) antidumping and
countervailing duty actions if the
Department were to accept ZWG’s
position. Petitioner argues that Congress
did not expect the Department to
conduct such special investigations.
Rather, petitioner argues, the intent of
Congress was to afford relief to a U.S.
industry and to prohibit the use by the
Department of prices that are
demonstrably “low’ as a consequence
of dumping or subsidization. Petitioner
asserts that the standard that the
Department should use is whether the
Indian imports in fact benefit from
dumped or subsidized prices. Petitioner
argues that, in determining the surrogate
for 1060 steel wire rod in India, the
Department is trying to determine the
price in India, and that import prices are
simply a guide.

Petitioner asserts that, if prices of
Indian steel imports reflect dumping
and subsidization, those prices should
be low, not high. Petitioner argues that
the opposite is the case here. Petitioner
argues that, if India has imposed
antidumping or countervailing duty
measures against steel imports, the
decision would be different.

Department’s Position: We agree with
petitioner. The facts do not establish a
reasonable basis to “‘believe or suspect”
the imports of wire rod into India are
dumped or subsidized. The Indian
government has not determined that
steel imports into India are dumped or
subsidized. As stated in the Lock
Washers Review, the fact that the
Department has made determinations of
sales at less than fair value into the
United States is not a sufficient basis for
a belief or suspicion that those countries
also dumped imports into India.
Further, there is no evidence that any
general subsidies applied to production
and exports of carbon steel wire rod to
India.

We disagree with ZWG that the use of
the Indian import prices from countries
subject to U.S. antidumping and
countervailing determinations is
inconsistent with prior Department
decisions. In Lock Washers, although
parties argued against using import
prices into India from countries found
to be selling at prices below fair market
value, the Department did use Indian
import statistics for steel wire rod from
countries subject to antidumping and
countervailing duty investigations. In
TRBs From Romania, the Department
rejected the use of Yugoslavian steel

prices and used import steel prices into
Yugoslavia. As noted by petitioner, the
CIT upheld the decision not to use
Yugoslavian export prices in
Tehnoimportexport.

Although the basis for the rejection in
Drawer Slides of the import prices from
Korea, a country subject to an
antidumping order by the United States,
is not fully discussed in the Notice of
the final determination, we do not find
that there is a per se prohibition on
using third country import statistics as
surrogate values when those statistics
include imports from countries subject
to U.S. antidumping orders. Rather, the
preference is to use the most accurate
surrogate data available in the
circumstances of a particular case. For
this reason, we decline to follow Drawer
Slides in this review.

We also disagree with ZWG’s claim
that the legislative history of the
Omnibus Trade Act of 1988 compels us
to reject the Indian import statistics. As
stated in the House Report, Congress did
not intend for the Department to
conduct a formal investigation to insure
that the prices it uses in valuing factors
of production are not dumped or
subsidized. As stated above, there are
insufficient grounds to “‘believe or
suspect” that the prices of wire rod in
the Indian import statistics are dumped
and subsidized and should not be used
as a surrogate to value carbon steel wire
rod.

Comment 2: ZWG argues that the
Department should value steel using the
domestic Indian prices quoted from the
Steel Scenario (a monthly journal,
published by Sparke Steel & Economy
Research Centre Pvt. Ltd.). ZWG argues
that it is the Department’s practice to
give priority to surrogate values that are
(a) contemporaneous with the period of
investigation; (b) product-specific; and
(c) tax-exclusive. ZWG asserts that the
Steel Scenario price information is more
contemporaneous with the period of
review (POR) than are the Indian import
statistics used in the preliminary
results. ZWG argues that more than half
the Indian import statistics used in the
preliminary results are from before this
period of review. ZWG also argues that
the Steel Scenario prices are size-
specific and, therefore, can be specific
to ZWG’s actual inputs. ZWG asserts
that information is available to make the
price data tax-exclusive.

AAFI asserts that the Department
should use the most accurate input data
on the record, which it believes to be
the steel wire rod prices, submitted by
ZWG, adjusted to remove excise duty
and statutory levy. AAFI contends that
the data submitted by ZWG is the only
data which provides size-specific prices
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that match the steel wire rod used by
ZWG. AAFI further states that the basic
principle of determining surrogate costs
is to accurately estimate the costs of
production of the good in the surrogate
country, which includes using
domestically sourced inputs. AAFI
maintains that the data submitted by
ZWG is based upon actual prices of steel
wire rod in India and is a more accurate
reflection of the price than import
statistics, especially import statistics
that are suspect.

Petitioner argues that, as with the
Steel Authority of India Limited (SAIL)
data that ZWG proposed in the first
review, the Steel Scenario data do not
address the important issue of
chemistry, while the Indian import
statistics do. Petitioner argues that, with
the exception of Drawer Slides, the
Department has not used Indian
domestic steel prices since the Omnibus
Trade and Competitiveness Act of 1988.
Petitioner also argues that the
Department used Indian imports
covering most of the period, and that the
Indian imports are contemporaneous.
Petitioner also argues that, in the
overwhelming number of NME cases
involving the People’s Republic of
China, the Department has used Indian
import statistics.

Department’s Position: We disagree
with ZWG. ZWG has not established
that there is a stronger factual basis for
using the Steel Scenario data than there
is for using the import statistics. As
stated in the first administrative review
of this case, the scope of this review
covers HSLWSs made from stainless
steel, carbon alloy steel, or carbon steel.
The grade or chemistry of the steel is an
important consideration, as evidenced
by the range of HSLWs covered by the
order. The chemistry of the steel
determines the mechanical and physical
properties of the steel, and, therefore, is
the driving factor in determining the
end use. Therefore, in this case, the
grade of steel is a more important
consideration for the Department than
size when choosing between different
PAPI sources. See Lock Washers Review.
Furthermore, although the Steel
Scenario data is more size-specific than
the Indian import statistics, it is less
grade-specific. See also, Chrome-Plated
Lug Nuts From the People’s Republic of
China; Final Results of Antidumping
Administrative Review, 60 FR 48687
(September 20, 1995). In addition,
because the Indian import statistics
cover the majority of the POR, we agree
with petitioner that the Indian import
statistics are contemporaneous.
Therefore, we have continued to use the
Indian import statistics to value steel
wire rod.

Comment 3: Petitioner asserts that the
Department should determine a
constructed value for HSLWs which
entered the United States from October
1, 1994 through December 31, 1994
using the statutory minimum eight
percent profit then in effect. Petitioner
contends that the Department wrongly
applied the provisions of the
antidumping statutory amendment 19
U.S.C. sec. 1677b(c), which sets no
minimum amounts for profits and
selling, general, and administrative
(SG&A) expenses on reviews initiated
after January 1, 1995. Petitioner argues
that the Department’s application of the
statute in the preliminary results to
entries between October 1, 1994 and
December 31, 1994 has the effect of
retroactively reducing the antidumping
duties on entries of merchandise which
occurred before the effective date of the
amendments. Petitioner’s position is
that as a tax measure, retroactive
application of the antidumping statute
to the disadvantage of a party affected
by those changes is unlawful. Petitioner
argues that the remedy provided by the
Congress in the form of antidumping
duties cannot be changed retroactively
for entries of the subject merchandise on
which the liability for the antidumping
duties has already been attached.

ZWG argues that the Department
should apply the current statute to every
U.S. sale covered in this review for
purposes of both the future deposit rate
determination and the dumping duty
assessment. ZWG contends that
petitioner’s argument, current statute,
and legislative history provide no
grounds for allowing the Department to
apply the law that existed prior to the
URAA to this review. ZWG states that
the URAA amendments must apply to
antidumping administrative reviews
initiated on or after January 1, 1995 and
the Department must conduct this
review in accordance with the current
provisions for calculating profit and
SG&A expenses.

Department’s Position: We agree with
ZWG. As stated in section 291(2) of the
URAA, the URAA amendments apply to
antidumping administrative reviews
initiated on or after January 1, 1995. We
disagree with petitioner that application
of the URAA amendments to entries
prior to January 1, 1995 is an improper
retroactive application of the
antidumping law. The entries between
October 1, 1994 and December 31, 1994
were made subject to estimated
antidumping duty deposits. The
antidumping duties assessed may
increase or decrease at the time of
assessment pursuant to an
administrative review conducted in
accordance with the then current

statute. Since this review was initiated
on November 16, 1995, the current
antidumping statute, which was in
effect at the time of initiation, applies.
Therefore, we are calculating profit and
SG&A for all entries covered by this
review in accordance with the
provisions of the current antidumping
statute.

Comment 4: Petitioner asserts that, to
value the steel input factor, the
Department should consider from the
Indian import statistics three HTS
subcategories of steel, 7213.41, 7213.49,
and 7213.50, instead of selecting only
the one category, 7213.50, which
specifically includes ““1060” steel.
Petitioner contends that, while it agrees
that the Department should use data
which is most specific for valuing factor
inputs, it believes it is necessary to
understand that with the tolerances
allowed for 1060 steel, it is possible
that the steel could be properly
classified under one of the other
categories. Petitioner states that the
Department used three steel categories
in the antidumping investigation of
HSLWs, but concluded in the final
results of the first administrative review
that it was no longer appropriate to use
all three subcategories.

ZWG argues that the Department may
not use Indian import statistics
classified under HTS 7213.41 and
7213.49 because, it claims, these two
subcategories are irrelevant to the wire
rod it uses. ZWG claims to have
demonstrated its use of steel wire rod
with 0.6 carbon content during this
POR. ZWG argues that the Department
properly determined in the first
administrative review and the
preliminary results of this review that
HTS 7213.41 and 7213.49 are not
relevant to the carbon steel wire rod
used by ZWG.

AAFI argues that the Department
should reject petitioner’s claim that
three HTS steel wire rod categories
should be used to determine surrogate
steel prices. AAFI claims that HTS
7213.50 most accurately describes the
raw material actually used by ZWG in
HSLW production.

Department’s Position: We disagree
with the petitioner that in this review
we must use the three HTS
subcategories used in the LTFV
investigation. As in the first
administrative review, the 1060 wire
rod used by ZWG is a high carbon steel.
Although tolerance levels could allow a
carbon content slightly below 0.6
percent, 1060 grade steel wire rod
imports nevertheless properly would be
classified under HTS 7213.50. The HTS
subcategories 7312.41 and 7213.49
suggested by the petitioner contain wire
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rod with a carbon content between .25
and .59 percent carbon. Therefore, for
these final results we continued to use
the HTS subcategory which contains
1060 steel wire rod. See Lock Washers
Review.

Comment 5: Petitioner asserts that the
Department should use truck rates from
the August 1993 embassy cable for truck
freight values instead of truck rates
derived from The Times of India.
Petitioner argues that the Department’s
use of the embassy cable, also used in
the final determination of the first
review, would maintain consistency
from one review to the next for the same
subject merchandise. Petitioner
contends that such consistency
promotes predictability and provides a
strong basis for the selection of
particular value sources. Petitioner
argues that the Department should
continue to use the cable data unless
more contemporaneous and reliable
data is provided. Petitioner further
asserts that the Department stated no
reason for changing sources.
Additionally, petitioner claims that the
truck rates published in The Times of
India, which were taken from a
government study, may have been
selectively reviewed, and were not self-
verifying. Petitioner considers the actual
government study to be a more reliable
source than the newspaper article and,
therefore the government study should
have been used by the Department.

ZWG supports the Department’s use
of the truck rates reported in The Times
of India. ZWG claims that the rates from
The Times of India, showing truck
freight rates as of April 1994, are
accurate and more contemporaneous
than the data in the embassy cable.
ZWG states that rates from The Times of
India are publicly available published
information, whereas the cable became
public only when the Department made
it publicly available. ZWG argues that
the Department consistently determined
that the data in The Times of India
article is preferable to the embassy cable
for valuing truck freight rates in cases
involving products from the PRC,
stating that the Department has used the
data from The Times of India since the
investigation of honey from the PRC.
ZWG also references the Department’s
use of truck freight rate data from The
Times of India in ““Factors Valuation:
Final Determination in the
Antidumping Duty Investigation of
Bicycles from the People’s Republic of
China” (Bicycles), dated April 22, 1996.
ZWG claims that in Bicycles, the
Department rejected the respondent’s
request for the use of the embassy cable
and used data from The Times of India.
ZWG also notes that in Tapered Roller

Bearings and Parts thereof, Finished
and Unfinished, from the People’s
Republic of China; Preliminary Results
of Antidumping Administrative Review
and Intent to Revoke Antidumping Duty
Order in Part, 61 FR 40610 (August 5,
1996), that the Department reiterated
that the truck freight rates in The Times
of India are “‘the most recent publicly
available published source.” Referring
to Lasko Metal Products v. United
States, 43 F.3d 1442 (Fed. Cir. 1994)
(Lasko), ZWG also claims that the
Department has never announced a rule
that it should adopt values from the first
review merely to be consistent.

AAFI alleges that petitioner’s
argument for use of the embassy cable
for truck freight valuation is without
merit because the embassy cable is not
publicly available information. AAFI
contends that the Department should
reject petitioner’s argument that The
Times of India article should not be
used because it is “‘unverifiable.” AAFI
maintains that it is not clear why
petitioner alleges publicly available
published information from The Times
of India not to be ’self-verifying,” while
petitioner does believe that the private
embassy cable is 'self-verifying.”

Department’s Position: We agree with
ZWG and AAFI. The Times of India
article provides the most
contemporaneous values for trucking
rates. It is the Department’s practice to
use surrogate values from publicly
available sources which are the most
contemporaneous with the period of
review. While we used the August 1993
embassy cable in the previous review,
the Department’s goal is to value non-
market economy factors in as fair and
accurate a manner as possible. As the
Federal Circuit expressed in Lasko, the
antidumping statute “‘simply does not
say—anywhere—that the factors of
production must be ascertained in a
single fashion.” Also, as the Department
stated in the Final Results of
Antidumping Duty Administrative
Review: Tapered Roller Bearings and
Parts Thereof, Finished and Unfinished,
From the Republic of Hungary, 56 FR
41819 (August 23, 1991), 'simply
because a particular source was used in
previous reviews of this case does not
preclude the Department from relying
on alternate sources if the circumstances
necessitate a change.” Therefore, we are
continuing to use the Times of India
trucking rates as the best available
surrogate information for this review.

Comment 6: Petitioner asserts that the
freight charges associated with the
movement of chemicals were not
included in the calculations. Petitioner
requests that the Department review the

calculations to ensure that freight
charges for chemicals were included.

Department’s Position: We disagree
with the petitioner. We have reviewed
our calculations and have found that the
freight charges are included in the
calculation of normal value.

Comments 7: Petitioner objects to the
Department’s use of a weight-based rate
to determine marine insurance
premiums and contends that the
Department should use shipment value
to determine the premiums. Petitioner
supports this argument by citing page 22
of the verification report, which states
that marine insurance was provided by
a PRC state-owned company, using a
premium based on the value of the
shipment.

ZWG agrees with the Department’s
determination that marine insurance
premiums should be based upon weight.
ZWG argues that no value-based marine
insurance data are publicly available
through other antidumping proceedings,
nor were any submitted by petitioner.

Department’s Position: We agree with
ZWG. There was no appropriate marine
insurance surrogate based on value
submitted for or available in this review.
Therefore, we are continuing to value
marine insurance based on weight of the
subject merchandise.

Additional Change for the Final
Results

For these final results we have
recalculated labor using data from the
Yearbook of Labor Statistics (YLS). As
we stated in the Notice of Final
Determination of Sales at Less Than
Fair Value: Bicycles From the People’s
Republic of China, 61 FR 19026 (April
30, 1996), the Economic Intelligence
Unit report Investing, Licensing &
Trading Conditions Abroad: India
(IL&T), released November 1995, reports
estimates based not on actual wage
rates, but on rates stipulated in various
Indian laws. Therefore, we have not
used IL&T data for the final results. The
YLS provides wage rates on an industry-
specific basis. We used the daily wage
rate specified for SIC code 381,
“manufacture of fabricated metal
products, except machinery and
equipment,” because the description of
the various industries this category
covers was the best match for the HSLW
industry. Having found the IL&T data to
be an inappropriate source for wage
rates, it would be inappropriate to use
the IL&T data to differentiate among
skill levels. Because the YLS provides
wage rates from 1990, we inflated the
data for the review period, using the
consumer price index, published in the
International Monetary Fund’s
International Financial Statistics.
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Final Results of Reviews

As a result of the comments received,
we have changed the results from those

presented in our preliminary results of
review:

Manufacturer/exporter Time period (m?égigt)
Zhejiang Wanxin Group Co0., LA, .....ooiiiiiiiiiiii ettt 10/01/94-09/30/95 38.27

The Department shall determine, and
the Customs Service shall assess,
antidumping duties on all appropriate
entries. Individual differences between
United States price and normal value
may vary from the percentages stated
above. The Department will issue
appraisement instructions directly to
the Customs Service.

Furthermore, the following deposit
rates will be effective upon publication
of these final results for all shipments of
HSLWs from the PRC entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(1) of the Act: (1) for ZWG, which
has a separate rate, and all ZWG exports
through market-economy trading
companies, the cash deposit rate will be
the company-specific rate established in
these final results of review; (2) for all
other PRC exporters, the cash deposit
rate will be 128.63 percent, the PRC rate
established in the LTFV investigation of
this case; and (3) for non-PRC exporters
of subject merchandise from the PRC,
the cash deposit rate will be the rate
applicable to the PRC supplier of that
exporter.

These deposit rates shall remain in
effect until publication of the final
results of the next administrative
review.

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 353.26 to
file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during this review period.
Failure to comply with this requirement
could result in the Secretary’s
presumption that reimbursement of
antidumping duties occurred and the
subsequent assessment of double
antidumping duties.

This notice also serves as a reminder
to parties subject to administrative
protective orders (APOs) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 353.34(d)(1). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply

with the regulations and the terms of an
APO is a sanctionable violation.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Act (19 U.S.C. 1675(a)(1)) and 19
CFR 353.22.

Dated: December 10, 1996.
Jeffrey P. Bialos,

Principal Deputy Assistant Secretary for
Import Administration.

[FR Doc. 96-31980 Filed 12-16-96; 8:45 am]
BILLING CODE 3510-DS-P

[A-475-814]

Small Diameter Seamless Carbon and
Alloy Steel Standard, Line and
Pressure Pipe From Italy; Notice of
Termination of Antidumping Duty
Administrative Review

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of termination of
antidumping duty administrative
review.

EFFECTIVE DATE: December 17, 1996.

SUMMARY: On September 17, 1996, the
Department of Commerce (‘‘the
Department”) published in the Federal
Register (61 FR 48882) a notice
announcing the initiation of an
administrative review of the
antidumping duty order on small
diameter seamless carbon and alloy
steel standard, line and pressure pipe
from Italy, covering the period January
27,1995, through July 31, 1996. This
review has now been terminated as a
result of the withdrawal of the request
for administrative review by the
interested party.

FOR FURTHER INFORMATION CONTACT:
Jacqueline Wimbush, Group IlI, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW, Washington, D.C. 20230,
telephone: (202) 482-1374.

SUPPLEMENTARY INFORMATION:
Background

On August 30, 1996, the Department
received a request from the petitioner in
this case, Gulf States Tube Division of

Quanex Corporation (*“‘Gulf States”), to
conduct an administrative review of
Dalmine S.p.A (““Dalmine’), pursuant to
section 19 CFR 353.22(a) (1994) of the
Department’s regulations. The period of
review is January 27, 1995 through July
31, 1996. On September 17, 1996, the
Department published in the Federal
Register (61 FR 48882) a notice
announcing the initiation of an
administrative review of the
antidumping duty order on small
diameter seamless carbon and alloy
steel standard, line and pressure pipe
from Italy, covering the period January
27, 1995 through July 31, 1996.

Termination of Review

On September 30, 1996, we received
a timely request for withdrawal of the
request for administrative review from
Gulf States. Because there were no other
requests for administrative review from
any other interested party, in
accordance with section 353.22(a)(5) of
the Department’s regulations, we have
terminated this administrative review.

This notice is published in
accordance with section 751 of the
Tariff Act of 1930, as amended (19
U.S.C. 1675) and 19 CFR 353.22.

Dated: December 6, 1996.
Joseph A. Spetrini,

Deputy Assistant Secretary, Enforcement
Group IlI.

[FR Doc. 96-31979 Filed 12-16-96; 8:45 am]
BILLING CODE 3510-DS-P

Determination Not To Revoke
Countervailing Duty Order

AGENCY: Import Administration,
International Trade Administration,
Department of Commerce.

ACTION: Notice of determination not to
revoke countervailing duty order.

SUMMARY: The Department of Commerce
(the Department) is notifying the public
of its determination not to revoke the
countervailing duty order listed below.
EFFECTIVE DATE: December 17, 1996.

FOR FURTHER INFORMATION CONTACT:
Cameron Cardozo or Maria MacKay,
Office of CVD/AD Enforcement VI,
Import Administration, International
Trade Administration, U.S. Department
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of Commerce, 14th Street and
Constitution Avenue, N.W.,
Washington, D.C. 20230; telephone:
(202) 482-2786.

SUPPLEMENTARY INFORMATION:

Background

On October 1, 1996, the Department
published in the Federal Register (61
FR 51277) its intent to revoke the
following countervailing duty order:
Countervailing Duty Order—Iran:

Roasted Pistachios, 10/07/86 (C-507—

601), 51 FR 35679
Under 19 C.F.R. 355.25(d)(4)(iii), the
Secretary of Commerce will conclude
that an order is no longer of interest to
interested parties and will revoke the
order if no domestic interested party (as
defined in §355.2 (i)(3), (i)(4), (i)(5), and
(i)(6) of the regulations) objects to
revocation and no interested party
requests an administrative review by the
last day of the 5th anniversary month.

Within the specified time frame, we
received from a domestic interested
party an objection to our intent to
revoke this countervailing duty order.
Therefore, because the requirements of
19 C.F.R. 355.25(d)(4)(iii) have not been
met, we will not revoke the order.

This determination is in accordance
with 19 C.F.R. 355.25(d)(4).

Dated: December 9, 1996.
Jeffrey P. Bialos,

Principal Deputy Assistant Secretary for
Import Administration.

[FR Doc. 96-31978 Filed 12-16-96; 8:45 am]
BILLING CODE 3510-DS-M

Minority Business Development
Agency

Solicitation of Business Development
Center Applications for Orlando,
Florida

AGENCY: Minority Business
Development Agency, Commerce.
SUMMARY: In accordance with Executive
Order 11625 and 15 U.S.C. 1512, the
Minority Business Development Agency
(MBDA) is soliciting competitive
applications from organizations to
operate the Orlando, Florida Minority
Business Development Centers (MBDC).
The purpose of the MBDC Program is
to provide business development
assistance to persons who are members
of groups determined by MBDA to be
socially or economically disadvantaged,
and to business concerns owned and
controlled by such individuals. To this
end, MBDA funds organizations to
identify and coordinate public and
private sector resources on behalf of
minority individuals and firms; to offer

a full range of client services to minority
entrepreneurs; and to serve as a conduit
of information and assistance regarding
minority business. The award number of
the MBDC will be 04-10-97005-01.
DATES: The closing date for applications
is February 18, 1997.

ADDRESSES: Completed application
packages should be submitted to the
U.S. Department of Commerce, Minority
Business Development Agency, MBDA
Executive Secretariat, 14th and
Constitution Avenue, N.W., Room 5073,
Washington, D.C. 20230, Telephone
Number (202) 482-3763).

FOR FURTHER INFORMATION AND AN
APPLICATION PACKAGE, CONTACT: Robert
Henderson, Regional Director, at (404)
730-3300.

PRE-APPLICATION CONFERENCE: A pre-
application conference will be held. For
the exact date, time, and location,
contact the Atlanta Regional Office at
(404) 730-3300.

Proper Identification Is Required for
Entrance Into Any Federal Building

SUPPLEMENTARY INFORMATION: In
accordance with the Interim Final
Policy published in the Federal Register
on May 31, 1996, the cost-share
requirement for the MBDCs listed in this
notice has been increased to 40%. The
Department of Commerce will fund up
to 60% of the total cost of operating an
MBDC on an annual basis. The MBDC
operator is required to contribute at
least 40% of the total project cost (the
‘‘cost-share requirement’).

Cost-sharing contributions may be in
the form of cash, client fees, third party
in-kind contributions, non-cash
applicant contributions or combinations
thereof. In addition to the traditional
sources of an MBDC'’s cost-share
contribution, the 40% may be
contributed by local, state and private
sector organizations. It is anticipated
that some organizations may apply
jointly for an award to operate the
center. For administrative purposes, one
organization must be designated as the
recipient organization.

Contingent upon the availability of
Federal funds, the cost of performance
for the first budget period (13 months)
from May 1, 1997 to May 31, 1998, is
estimated at $281,875. The total Federal
amount is $169,125 and is composed of
$165,000 plus the Audit Fee amount of
$4,125. The application must include a
minimum cost share of 40%, $112,750
in non-federal (cost-sharing)
contributions for a total project cost of
$281,875.

The funding instrument for this
project will be a cooperative agreement.
If the recommended applicant is the

current incumbent organization, the
award will be for 12 months. For those
applicants who are not incumbent
organizations or who are incumbents
that have experienced closure due to a
break in service, a 30-day start-up
period will be added to their first budget
period, making it a 13-month award.
Competition is open to individuals,
non-profit and for-profit organizations,
state and local governments, American
Indian tribes and educational
institutions.

Applications will be evaluated on the
following criteria: the knowledge,
background and/or capabilities of the
firm and its staff in addressing the needs
of the business community in general
and, specifically, the special needs of
minority businesses, individuals and
organizations (45 points), the resources
available to the firm in providing
business development services (10
points); the firm’s approach (techniques
and methodologies) to performing the
work requirements included in the
application (25 points); and the firm’s
estimated cost for providing such
assistance (20 points). In accordance
with Interim Final Policy published in
the Federal Register on May 31, 1996,
the scoring system will be revised to
add ten (10) bonus points to the
application of community-based
organizations. Each qualifying
application will receive the full ten
points. Community-based applicant
organizations are those organizations
whose headquarters and/or principal
place of business within the last five
years have been located within the
geographic service area designated in
the solicitation for the award. Where an
applicant organization has been in
existence for fewer than five years or
has been present in the geographic
service area for fewer than five years,
the individual years of experience of the
applicant organization’s principals may
be applied toward the requirement of
five years of organization experience.
The individual years of experience must
have been acquired in the geographic
service area which is the subject of the
solicitation. An application must
receive at least 70% of the points
assigned to each evaluation criteria
category to be considered
programmatically acceptable and
responsive. Those applications
determined to be acceptable and
responsive will then be evaluated by the
Director of MBDA. Final award
selections shall be based on the number
of points received, the demonstrated
responsibility of the applicant, and the
determination of those most likely to
further the purpose of the MBDA
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program. Negative audit findings and
recommendations and unsatisfactory
performance under prior Federal awards
may result in an application not being
considered for award. The applicant
with the highest point score will not
necessarily receive the award. Periodic
reviews culminating in year-to-date
evaluations will be conducted to
determine if funding for the project
should continue. Continued funding
will be at the total discretion of MBDA
based on such factors as the MBDC'’s
performance, the availability of funds
and Agency priorities.

The MBDC shall be required to
contribute at least 40% of the total
project cost through non-federal
contributions. To assist in this effort, the
MBDC may charge client fees for
services rendered. Fees may range from
$10 to $60 per hour based on the gross
receipts of the client’s business.

Anticipated processing time of this
award is 120 days. Executive order
12372, “Intergovernmental Review of
Federal Programs,” is not applicable to
this program. Federal funds for this
project include audit funds for non-CPA
recipients. In event that a CPA firm
wins the competition, the funds
allocated for audits are not applicable.
Questions concerning the preceding
information can be answered by the
contact person indicated above, and
copies of application kits and applicable
regulations can be obtained at the above
address. Notwithstanding any other
provision of the law, no person is
required to respond to, nor shall any
person be subject to a penalty for failure
to comply with a collection of
information, subject to the requirements
of the PRA, unless that collection of
information displays a currently valid
OMB Control Number. The collection of
information requirements for this
project have been approved by the
Office of Management and Budget
(OMB) and assigned OMB control
number 0640-0006.

Awards under this program shall be
subject to all Federal laws, and Federal
and Departmental regulations, policies,
and procedures applicable to Federal
financial assistance awards.

Pre-Award Costs

Applicants are hereby notified that if
they incur any costs prior to an award
being made, they do so solely at their
own risk of not being reimbursed by the
Government. Notwithstanding any
verbal assurance that an applicant may
have received, there is no obligation on
the part of the Department of Commerce
to cover pre-award costs.

Outstanding Account Receivable

No award of Federal funds shall be
made to an applicant who has an
outstanding delinquent Federal debt
until either the delinquent account is
paid in full, repayment schedule is
established and at least one payment is
received, or other arrangements
satisfactory to the Department of
Commerce are made.

Name Check Policy

All non-profit and for-profit
applicants are subject to a name check
review process. Name checks are
intended to reveal if any key individuals
associated with the applicant have been
convicted of or are presently facing
criminal charges such as fraud, theft,
perjury or other matters which
significantly reflect on the applicant’s
management honesty or financial
integrity.

Award Termination

The Departmental Grants Officer may
terminate any grant/cooperative
agreement in whole or in part at any
time before the date of completion
whenever it is determined that the
award recipient has failed to comply
with the conditions of the grant/
cooperative agreement. Examples of
some of the conditions which can cause
termination are failure to meet cost-
sharing requirements; unsatisfactory
performance of the MBDC work
requirements; and reporting inaccurate
or inflated claims of client assistance.
Such inaccurate or inflated claims may
be deemed illegal and punishable by
law.

False Statements

A false statement on an application
for Federal financial assistance is
grounds for denial or termination of
funds, and grounds for possible
punishment by a fine or imprisonment
as provided in 18 U.S.C. 1001.

Primary Applicant Certifications

All primary applicants must submit a
completed Form CD-511,
“Certifications Regarding Debarment,
Suspension and Other Responsibility
Matters; Drug-Free Workplace
Requirements and Lobbying.”

Nonprocurement Debarment and
Suspension

Prospective participants (as defined at
15 CFR Part 26, Section 26.105) are
subject to 15 CFR Part 26,
“Nonprocurement Debarment and
Suspension” and the related section of
the certification form prescribed above
applies.

Drug Free Workplace

Grantees (as defined at 15 CFR Part
26, Section 26.605) are subject to 15
CFR Part 26, Subpart F,
“*Governmentwide Requirements for
Drug-Free Workplace (Grants)” and the
related section of the certification form
prescribed above applies.

Anti-Lobbying

Persons (as defined at 15 CFR Part 28,
§28.105) are subject to the lobbying
provisions of 31 U.S.C. 1352,
“Limitation on use of appropriated
funds to influence certain Federal
contracting and financial transactions,”
and the lobbying section of the
certification form prescribed above
applies to applications/bids for grants,
cooperative agreements, and contracts
for more than $100,000, and loans and
loan guarantees for more than $150,000
or the single family maximum mortgage
limit for affected programs, whichever is
greater.

Anti-Lobbying Disclosures

Any applicant that has paid or will
pay for lobbying using any funds must
submit an SF—LLL, “Disclosure of
Lobbying Activities,” as required under
15 CFR Part 28, Appendix B.

Lower Tier Certifications

Recipients shall require applications/
bidders for subgrants, contracts,
subcontracts, or other lower tier covered
transactions at any tier under the award
to submit, if applicable, a completed
Form CD-512, “‘Certifications Regarding
Debarment, Suspension, Ineligibility
and Voluntary Exclusion-Lower Tier
Covered Transactions and Lobbying”
and disclosure form, SF-LLL,
“Disclosure of Lobbying Activities.”
Form CD-512 is intended for the use of
recipients and should not be transmitted
to DOC. SF-LLL submitted by any tier
recipient or subrecipient should be
submitted to DOC in accordance with
the instructions contained in the award
document.

Buy American-made Equipment or
Products

Applicants are hereby notified that
they are encouraged, to the extent
feasible, to purchase American-made
equipment and products with funding
provided under this program.

11.800 Minority Business Development

Center (Catalog of Federal Domestic

Assistance)
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Dated: December 11, 1996.
Frances B. Douglas,

Alternate Federal Register Liaison Officer,
Minority Business Development Agency.

[FR Doc. 96-31946 Filed 12-16-96; 8:45 am]
BILLING CODE 3510-21-P

COMMITTEE FOR THE
IMPLEMENTATION OF TEXTILE
AGREEMENTS

Availability of the Correlation: Textile
and Apparel Categories With the
Harmonized Tariff Schedule of the
United States for 1997

December 11, 1996.

AGENCY: Committee for the
Implementation of Textile Agreements
(CITA).

ACTION: Notice.

FOR FURTHER INFORMATION CONTACT: Lori
E. Mennitt, International Trade
Specialist, Office of Textiles and
Apparel, U.S. Department of Commerce,
(202) 482-3400.

SUPPLEMENTARY INFORMATION:

The Committee for the
Implementation of Textile Agreements
(CITA) announces that the 1997
Correlation, based on the Harmonized
Tariff Schedule of the United States,
will be available either in December
1996 or January 1997 as part of the
Office of Textiles and Apparel (OTEXA)
CD-Rom of publications. The
Correlation will no longer be available
in paper format. The CD-Rom includes
most OTEXA publications.

The CD-Rom may be purchased from
the U.S. Department of Commerce,
Office of Textiles and Apparel, 14th and
Constitution Avenue, NW., room H3100,
Washington, DC 20230, ATTN: Barbara
Anderson, at a cost of $25. Checks or
money orders should be made payable
to the U.S. Department of Commerce.

D. Michael Hutchinson,

Acting Chairman, Committee for the
Implementation of Textile Agreements.

[FR Doc.96-31943 Filed 12-16-96; 8:45 am]
BILLING CODE 3510-DR-F

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Proposed Collection: Comment
Request

December 12, 1996.
ACTION: Notice.

SUMMARY: The Corporation for National
and Community Service (CNCS), as part
of its continuing effort to reduce

paperwork and respondent burden,
conducts a preclearance consultation
program to provide the general public
and Federal agencies with an
opportunity to comment on proposed
and/or continuing collections of
information in accordance with the
Paperwork Reduction Act of 1995
(PRA95) (44 U.S.C. 3508(c)(2)(A)). This
program helps to ensure that requested
data can be provided in the desired
format, reporting burden (time and
financial resources) is minimized,
collection instruments are clearly
understood, and the impact of collection
requirement on respondents can be
properly assessed. Currently, the
Corporation for National and
Community Service is soliciting
comments concerning its proposed
evaluation of Learn and Serve America
participant outcomes.

Copies of the information collection
requests can be obtained by contacting
the office listed below in the address
section of this notice.

DATES: Written comments must be
submitted to the office listed in the
addresses section on or before February
10, 1997.

The Corporation for National and
Community Service is particularly
interested in comments which:

Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the Corporation, including
whether the information will have
practical utility;

Evaluate the accuracy of the agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used;

Enhance the quality, utility and
clarity of the information to be
collected; and

Minimize the burden of the collection
of information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology, e.g., permitting
electronic submissions of responses.
ADDRESSES: Send comments to Chuck
Helfer, Office of Evaluation, Corporation
for National and Community Service,
1201 New York Ave., N.W.,
Washington, D.C. 20525.

FOR FURTHER INFORMATION CONTACT:
Chuck Helfer, (202) 606-5000, ext. 248.

SUPPLEMENTARY INFORMATION:
l. Background

The Office of evaluation plans to
administer a mailed survey to a sample
of college students who participated in

Learn and Serve America Higher
Education (LSAHE) supported service-
learning courses in spring 1996. The
Office will also survey a comparison
group of students who participated in
traditional courses during the same time
period. The goals of this survey are to
describe the experiences of students
who take service-learning courses and
determine if students who take service-
learning courses show higher levels of
civic responsibility, life skills and
educational achievement.

I1. Current Action

The Corporation for National and
Community Service seeks approval of a
new form to evaluate the impact of the
LSAHE program on student
participants.

Type of Review: New.

Agency: Corporation for National and
Community Service.

Title: LSAHE Participant Outcome
Survey.

OMB Number: 3045—new.

Agency Number: NA.

Affected Public: College students in
institutions supported by the LSAHE
program.

Total Respondents: 4,000.

Frequency: One time only.

Average Time Per Response: 15
minutes.

Estimated Total Burden Hours: 1,000.

Total Burden Cost (capital/startup):
$0.

Total Burden Cost (operating/
maintenance): $0.

Comments submitted in response to
this notice will be summarized and/or
included in the request for Office of
Management and Budget approval of the
information collection request; they will
also become a matter of public record.

Dated: December 11, 1996.
Lance Potter,
Director, Office of Evaluation.
[FR Doc. 9631929 Filed 12-16-96; 8:45 am]
BILLING CODE 6050-28—P

DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Proposed Information
Collection; Headquarters, U.S. Marine
Corps

SUMMARY: In compliance with Section
3506(c)(2)(A) of the Paperwork
Reduction Act of 1995, the Marine Corps
announces the proposed extension of a
previously approved public information
collection and seeks public comment on
the provisions thereof. Comments are
invited on: (a) whether the proposed
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collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed information collection; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

DATES: Consideration will be given to all
comments received by February 18,
1997.

ADDRESSES: Written comments and
recommendations on the proposed
information collection should be sent to
Headquarters Marine Corps, Assistant
Chief of Staff for Advertising, Marine
Corps Recruiting Command, #2 Navy
Annex, Washington, DC 20380-1775.

FOR FURTHER INFORMATION CONTACT: TO
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the above address, or call
Captain T. M. Fox at (703) 614—-8640.

Title and OMB Number: Marine Corps
Advertising Awareness and Attitude
Tracking Study; OMB Control Number
0704-0155.

Needs and Uses: The Marine Corps
Advertising Awareness and Attitude
Tracking Study is used by the Marine
Corps to measure the effectiveness of
current advertising campaigns. This
information is also used to plan future
advertising campaigns.

Affected Public: Individuals or
Households; Annual Burden Hours: 630;
Number of Respondents: 900; Responses
per Respondent: 2; Average Burden per
Response: 21 minutes; Frequency: Semi-
annually.

SUPPLEMENTARY INFORMATION: The
Marine Corps Advertising Awareness
and Attitude Tracking Study will be
used by the Marine Corps to gauge the
effectiveness of current advertising
campaigns. The study also serves as an
important planning tool in shaping the
strategy for future advertising efforts.

Dated: December 9, 1996.
D.E. Koenig, Jr.,

LCDR, JAGC, USN, Federal Register Liaison
Officer.

[FR Doc. 96-31927 Filed 12-16-96; 8:45 am]
BILLING CODE 3810-FF-P

Notice on Garbage Discharges for
Navy Ships in MARPOL Annex V
Special Areas

SUMMARY: Under Section 1003 of the
National Defense Authorization Act for
Fiscal Year 1994, Public Law 103-160,
the Secretary of Defense must report
annually in years 1994 through 2000 on
the amount and nature of garbage
discharges from Navy ships operating in
special areas, when such discharges are
not otherwise authorized under Annex
V of the International Convention on the
Prevention of Pollution from Ships
(MARPOL). This notice is the third
annual report.
SUPPLEMENTARY INFORMATION: The
International Convention on the
Prevention of Pollution from ships
(MARPOL) as amended by the MARPOL
Protocol of 1978, protects the ocean
environment by prohibiting some
discharges altogether, restricting other
discharges to particular distances from
land, and establishing “‘special areas”
within which additional discharge
limitations apply. Special areas are
particular bodies of water which,
because of their oceanographic
characteristics and ecological
significance, require protective
measures more strict than other areas of
the ocean. Within special areas that are
in effect internationally, except under
emergency circumstances the only
authorized garbage discharge from
vessels in food waste. At present, three
special areas are in effect: the North Sea,
the Baltic Sea, and the Antarctic Region.
Section 1003 of the National Defense
Authorization Act for Fiscal Year 1994,
Public Law 103-160, 107 Stat. 1745,
established deadlines for compliance by
U.S. Navy ships with the Annex V
special area requirements. Surface ships
must comply with the special area
requirements. Surface ships must
comply with the special area
requirements by 31 December 2000.
Submarines must comply with the
special area requirements by 31
December 2008. The Act further
requires the Secretary of Defense to
report in the Federal Register the
amount and nature of Navy ship
discharges in special areas, not
otherwise authorized under MARPOL
Annex V. This Federal Register notice
is the third of the required annual
reports. This report covers the period
between 1 August 1995 and 31 July
1996. The end date of July 31st is
necessary to allow time for data
collection and report preparation.
During the period 1 August 1995
through 31 July 1996 there were no
garbage discharges from Navy Ships into
MARPOL Annex V special areas that

were not authorized under MARPOL
Annex V.

FOR FURTHER INFORMATION CONTACT: Mr.
Louis Maiuri, Office of the Chief of
Naval Operations Environmental
Protection, Safety and Occupational
Health Division, Crystal Plaza #4, Room
654, 2211 South Clark Place, Arlington,
Virginia 22244-5108; telephone 703—
602—2602.

Dated: December 9, 1996.
D. E. Koenig, Jr.,

LCDR, JAGC, USN, Federal Register Liaison
Officer.

[FR Doc. 96—-31925 Filed 12—-16-96; 8:45 am]
BILLING CODE 3810-FF-P

Notice on Plastic Processor
Installation on Navy Ships

SUMMARY: Under Section 1003 of the
National Defense Authorization Act for
Fiscal Year 1994, Public Law 103-160,
the Secretary of Defense must report
annually in years 1996 through 1998 a
list of ships equipped with plastic
processors. This notice is the first
annual report.

SUPPLEMENTARY INFORMATION: The
International Convention on the
Prevention of Pollution from ships
(MARPOL) as amended by the MARPOL
Protocol of 1978, protects the ocean
environment by prohibiting some
discharges altogether, restricting other
discharges to particular distances from
land, and establishing ““special area”
within which additional discharge
limitations apply. One of the discharges
specified for restriction under MARPOL
Annex V is plastics.

Section 1003 of the National Defense
Authorization Act for Fiscal Year 1994,
Public Law 103-160, 107 Stat. 1745,
requires ships equipped with plastics
processors to comply with MARPOL
Annex V provisions for the disposal of
plastics. The Act also establishes an
installation schedule for plastics
processor equipment aboard ships. The
first production unit shall be installed
by July 1, 1996 on board a Navy ship.
At least 25 percent of ships requiring
processors shall be equipped by March
1, 1997. At least 50 percent of ships
requiring processors shall be equipped
by July 1, 1997. No less than 75 percent
of ships requiring processors shall be
equipped by July 1, 1998, and all vessels
requiring plastics processors shall be
equipped by December 31, 1998. The
Act further requires the Secretary of
Defense to report in the Federal Register
a list of the names of ships equipped
with plastics processors.

This Federal Register notice is the
first of the required annual reports. A
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list of the ten Navy ships equipped with
plastics processors by October 1, 1996
follows:

AO-178 USS Monongahela

CG-50 USS Valley Forge

CG-57 USS Lake Champlain

CGN-37 USS South Carolina
DDG-54 USS Curtis Wilbur

DDG-63 USS Stethem

DDG-996 USS Chandler

FFG-48 USS Vandegrift

FFG-55 USS Elrod

LPD-12 USS Shreveport

FOR FURTHER INFORMATION CONTACT: Mr.
Louis Maiuri, Office of the Chief of
Naval Operations Environmental
Protection, Safety and Occupational
Health Division, Crystal Plaza #4, Room
654, 2211 South Clark Place, Arlington,
Virginia 22244-5108; telephone 703—
602—2602.

Dated: December 9, 1996.
D.E. Koenig, Jr.,

LCDR, JAGC, USN, Federal Register Liaison
Officer.

[FR Doc. 96-31926 Filed 12-16-96; 8:45 am]
BILLING CODE 3810-FF-P

Notice of Intent To Prepare an
Environmental Impact Statement for
Improved Ordnance Storage at Marine
Corps Air Station Yuma, Arizona

SUMMARY: Pursuant to Section 102 (2)(c)
of the National Environmental Policy
Act (NEPA) of 1969 as implemented by
the Council on Environmental Quality
Regulations (40 CFR Parts 1500-1508),
the Marine Corps announces its intent
to prepare an Environmental Impact
Statement (EIS) to evaluate the
environmental effects of improving
ordnance storage at Marine Corps Air
Station (MCAS) Yuma. MCAS Yuma is
located in the southwestern corner of
Arizona near both the California border
and the international border with
Mexico. Current ordnance storage at
MCAS Yuma is limited by the size and
location of the station’s existing
ordnance storage magazines. The
proposed action is to purchase 1,641
acres of land adjacent to the southern
boundary of MCAS Yuma and construct
new ordnance storage facilities.
Alternatives being considered include:
constructing new ordnance storage
facilities in the vicinity of existing
ordnance storage facilities; constructing
new ordnance storage facilities on the
nearby Barry M. Goldwater U.S. Air
Force Range (BMGR) and transporting
ordnance over public roads to MCAS
Yuma as required; constructing a
complete outlying landing field with
ordnance storage magazines at Auxiliary

Airfield 2 in the BMGR; and continuing
to use the existing ordnance storage area
with no expansion (No Action).
Additional alternatives may be
identified during the scoping period and
included in the EIS.

Environmental issues to be addressed
in the EIS include: socioeconomics,
geology and soils, biological resources,
water resources, noise, air quality, land
use, cultural resources, transportation/
circulation, public health and safety,
and utilities.

ADDRESSES: The Marine Corps will
initiate a scoping process for the
purpose of determining the scope of
issues to be addressed and for
identifying significant issues relative to
this action. The Marine Corps will hold
public scoping meetings at 1:00 p.m. on
Tuesday, January 14, 1996, and at 7:00
p.m. on Wednesday, January 22, 1996.
Both meetings will be held at the Best
Western Chilton Inn and Conference
Center, located at 300 East 32nd Street
in Yuma, Arizona. A formal
presentation will precede public
testimony. Marine Corps representatives
will be available at the scoping meetings
to receive comments from the public. It
is important that federal, state, and local
agencies, as well as interested
individuals, take this opportunity to
identify environmental concerns that
should be addressed during preparation
of the EIS. In the interest of available
time, each speaker will be asked to limit
their oral comments to five minutes.

Agencies and the public are also
invited and encouraged to provide
written comments in addition, or in lieu
of, oral comments at the public
meetings. To be most helpful, scoping
comments should clearly describe
specific issues or topics that the EIS
should address.

FOR FURTHER INFORMATION: Written
statements and/or questions regarding
the scoping process should be mailed no
later than January 31, 1996, to: Ms.
Christine Bates, Environmental Planner;
Box 99110; MCAS Yuma; Yuma, AZ
85369-9110. Questions or requests for
information regarding the proposed
action may also be directed to Ms. Bates
at that address.

Dated: December 11, 1996.
Donald E. Koenig, Jr.,

LCDR, JAGC, U.S. NAVY, Federal Register
Liaison Officer.

[FR Doc. 96-31893 Filed 12-16-96; 8:45 am]
BILLING CODE 3810-FF-P

Notice of Government-Owned
Inventions; Availability for Licensing

SUMMARY: The inventions listed below
are assigned to the United States
Government as represented by the
Secretary of the Navy and are made
available for licensing by the
Department of the Navy. Copies of
patents cited are available from the
Commissioner of Patents and
Trademarks, Washington, DC 20231, for
$3.00 each. Requests for copies of
patents must include the patent number.
Copies of patent applications cited are
available from the National Technical
Information Service (NTIS), Springfield,
Virginia 22161 for $6.95 each ($10.95
outside North American Continent).

Requests for copies of patent
applications must include the patent
application serial number. Claims are
deleted from the copies of patent
applications sold to avoid premature
disclosure. The following patents are
available for Licensing:

Patent 5,500,315: PROCESSES AND
COMPOSITIONS FOR ELECTROLESS
METALLIZATION; filed 4 October
1994; patented 19 March 1996.//Patent
5,504, 338: APPARATUS AND
METHOD USING LOW-VOLTAGE
AND/OR LOW-CURRENT SCANNING
PROBE LITHOGRAPHY; filed 30 June
1993; patented 2 April 1996.//Patent
5,504,714: ACOUSTIC AND
ENVIRONMENTAL MONITORING
SYSTEM,; filed 24 February 1995;
patented 2 April 1996.//Patent
5,505,158: APPARATUS AND METHOD
FOR ACHIEVING GROWTH-ETCH
DEPOSITION OF DIAMOND USING A
CHOPPED OXYGEN-ACETYLENE
FLAME; filed 4 November 1994;
patented 9 April 1996.//Patent
5,506,616: DIFFERENTIAL IMAGING
FOR SENSITIVE PATTERN
RECOGNITION; filed 8 June 1994;
patented 9 April 1996.//Patent
5,509,032: NON-ADAPTIVE
AMPLITUDE-DIFFERENCE
INTERFERENCE FILTER,; filed
11 June 1991; patented 16 April 1996./
/Patent 5,509,202: METHODS FOR
UTILIZING HYDROSTATIC SEALING
SLEEVE WIRE CONNECTIONS; filed 30
May 1995; patented 23 April 1996.//
Patent 5,510,088: LOW TEMPERATURE
PLASMA FILM DEPOSITION USING
DIELECTRIC CHAMBER AS SOURCE
MATERIAL; filed 11 June 1992;
patented 23 April 1996.//Patent
5,510,627: INFRARED-TO-VISIBLE
CONVERTER,; filed 29 June 1994;
patented 23 April 1996.//Patent
5,511,042: ENHANCED ADAPTIVE
STATISTICAL FILTER PROVIDING
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IMPROVED PERFORMANCE FOR
TARGET MOTION ANALYSIS NOISE
DISCRIMINATION; filed 25 May 1995;
patented 23 April 1996.//Patent
5,511,043: MULTIPLE FREQUENCY
STEERABLE ACOUSTIC
TRANSDUCER; filed 6 April 1995;
patented 23 April 1996.//Patent
5,511,122: INTERMEDIATE NETWORK
AUTHENTICATION; filed 3 June 1994;
patented 23 April 1996.//Patent
5,512,743: SPACE-BASED ASTEROID
DETECTION AND MONITORING
SYSTEM,; filed 25 January 1994;
patented 30 April 1996.//Patent
5,513,295: FIBER OPTIC HOLDER,; filed
11 July 1995; patented 30 April 1996./
/Patent 5,513,526: HYDROFOIL FORCE
BALANCE; 20 July 1994; patented 7
May 1996.//Patent 5,513,533:
DETECTION OF VIBRATIONAL
ENERGY VIA OPTICAL
INTERFERENCE PATTERNS; filed 15
April 1993; patented 7 May 1996.//
Patent 5,513,591: UNDERWATER BODY
AND INTAKE SCOOP; filed 7 October
1994, patented 7 May 1996.//Patent
5,515,061: SYSTEM FOR
BROADCASTING MARKER BEACON
SIGNALS AND PROCESSING
RESPONSES FROM SEEKING
ENTITIES; filed 23 March 1994;
patented 7 May 1996.//Patent 5,515,300:
COHERENT SIGNAL POWER
DETECTOR USING HIGHER-ORDER
STATISTICS; filed 30 September 1993;
patented 7 May 1996.//Patent 5,515,465:
FIBER OPTIC HULL PENETRATOR
INSERT; filed 1 July 1982; patented 7
May 1996.//Patent 5,515,537: REAL-
TIME DISTRIBUTED DATA BASE
LOCKING MANAGER; filed 1 June
1993; patented 7 May 1996.//Patent
5,515,783: ELECTRONIC PRIMER
IGNITION SYSTEM; filed 15 November
1993; patented 14 May 1996.//Patent
5,516,388: SOL-GEL BONDING,; filed 11
September 1994; patented 14 May
1996.//Patent 5,516,462: ENHANCED
CYCLE LIFETIME ELECTROCHROMIC
SYSTEMS: filed 18 March 1993;
patented 14 May 1996.//Patent
5,516,662: PROCESS FOR THE
PREPARATION OF HEADGROUP-
MODIFIED PHOSPHOLIPIDS USING
PHOSPHATIDYLHYDROXYALKA-
NOLS AS INTERMEDIATES; filed 11
May 1995; patented 14 May 1996.//
Patent 5,517,202: MINIMAL
WASHOVER, INLINE HIGH
FREQUENCY BUOYANT ANTENNA;
filed 30 December 1994; patented 14
May 1996.//Patent 5,517,315:
REFLECTOMETER EMPLOYING AN
INTEGRATING SPHERE AND LENS-
MIRROR CONCENTRATOR; filed 29
October 1993; patented 14 May 1996.//
Patent 5,517,935: UNDERWATER

VEHICLE POLYMER EJECTION
CONTROL VALVE ASSEMBLY; filed 27
March 1995; patented 21 May 1996.//
Patent 5,517,938: DRAG INDUCING
DROGUE FOR MULTIPLE TOWED
ARRAYS; filed 10 July 1995; patented
21 May 1996.//Patent 5,518,664:
PROGRAMMABLE ELECTROSET
PROCESSES; filed 23 September 1994;
patented 21 May 1996.//Patent
5,519,226: DETECTION OF THERMAL
NEUTRONS THROUGH THE USE OF
INTERNAL WAVELENGTH SHIFTING
OPTICAL FIBERS; filed 11 January
1995; patented 21 May 1996.//Patent
5,519,278: ACTUATORS WITH
GRADED ACTIVITY; filed 23 December
1994; patented 21 May 1996.//Patent
5,519,318: TRIAXIAL MAGNETIC
HEADING SENSING APPARATUS
HAVING MAGNETARESISTORS AND
NULLING COILS; filed 28 December
1992; patented 21 May 1996.//Patent
5,519,407: CIRCULARLY POLARIZED
DUAL FREQUENCY LIGHTWEIGHT
DEPLOYABLE ANTENNA SYSTEM,;
filed 7 October 1994, patented 21 May
1996.//Patent 5,520,314: REMOVABLE
ONE-PIECE TRUCK BED DIVIDER; filed
11 October 1994; patented 28 May
1996.//Patent 5,520,331: LIQUID
ATOMIZING NOZZLE; filed 19
September 1994; filed 28 May 1996.//
Patent 5,520,459: ENHANCEMENT OF
FLOW MIXING BY A FREQUENCY
TUNABLE CAVITY; filed 30 June 1994;
patented 28 May 1996.//Patent
5,520,826: FLAME EXTINGUISHING
PYROTECHNIC AND EXPLOSIVE
COMPOSITION; filed 16 May 1994;
patented 28 May 1996.//Patent
5,520,837: METHOD OF MAKING AN
ENVIRONMENTALLY SAFE, READY-
TO-USE, NON-TOXIC, NON-
FLAMMABLE, INORGANIC, AQUEOUS
CLEANING COMPOSITION; filed 28
June 1995; patented 28 May 1996.//
Patent 5,520,968: MULTILAYER
SECOND-ORDER NONLINEAR
OPTICAL, FILMS OF HEAD-TO-HEAD,
MAINCHAIN CHROMOPHORIC
POLYMERS,; filed 5 May 1995; patented
28 May 1996.//Patent 5,521,132: ASH-
BASED CERAMIC MATERIALS; filed 1
September 1994; patented 28 May
1996.//Patent 5,521,242: HIGH
CONCENTRATION SLURRY-
FORMULATION AND APPLICATION;
filed 30 September 1971; patented 28
May 1996.//Patent 5,521,376: OPTICAL
MOTION SENSOR FOR AN
UNDERWATER OBJECT; filed 29 April
1994, patented 28 May 1996.//Patent
5,521,412: LOW AND HIGH MINORITY
CARRIER LIFETIME LAYERS IN A
SINGLE SEMICONDUCTOR
STRUCTURE; filed 26 June 1995;
patented 28 May 1996.//Patent

5,521,996: ELECTRICAL AND FIBER-
OPTIC CONNECTOR; filed 25
November 1994; patented 28 May 1996./
/Patent 5,522,561: FIBER OPTIC CABLE
PAYOUT SYSTEM,; filed 3 June 1992;
patented 4 June 1996.//Patent 5,522,710:
FLOWTHROUGH MANIFOLD
ASSEMBLY FOR A LINEAR PUMP;
filed 22 December 1994, patented 4 June
1996.//Patent 5,522,863: PULSATING
BEHAVIOR MONITORING AND
MODIFICATION SYSTEM FOR
NEURAL NETWORKS; filed 19 August
1994; patented 4 June 1996.//Patent
5,523,951: SYSTEM AND METHOD
FOR AUTOMATIC SHIP STEERING;
filed 18 July 1994; patented 4 June
1996.//Patent 5,524,239: REPLAY
RECOVERY PROTOCOL FOR REAL-
TIME DATABASE MANAGEMENT
SYSTEMS; filed 28 April 1994; patented
4 June 1996.//Patent 5,524,546:
BREECHING DEVICE; filed 30 June
1995; patented 11 June 1996.//Patent
5,525,538: METHOD FOR
INTRINSICALLY DOPED I1I-A AND V-
A COMPOUNDS; filed 8 March 1995;
patented 11 June 1996.//Patent
5,525,800: SELECTIVE MULTI-
CHEMICAL FIBER OPTIC SENSOR,;
filed 31 October 1994; patented 11 June
1996.//Patent 5,526,009: DUAL
FREQUENCY LIGHTWEIGHT
DEPLOYABLE ANTENNA SYSTEM,;
filed 22 May 1995; patented 11 June
1996.//Patent 5,526,170: FIBER OPTIC
CONTINUOUS TRUE TIME-DELAY
MODULATOR,; filed 6 August 1993;
patented 11 June 1996.//Patent
5,526,325: STEERABLE BEAMFORMER,;
filed 21 September 1995; patented 11
June 1996.//Patent 5,526,690:
CIRCUMFERENTIAL ACTUATOR FOR
PIPING SYSTEM,; filed 17 May 1995;
patented 18 June 1996.//Patent
5,527,131: LIQUID-BLOCKING RING
ASSEMBLY FOR SURFACE DRAINS;
filed 1 September 1994; patented 18
June 1996.//Patent 5,527,392:
SUBSTRATE TEMPERATURE
CONTROL APPARATUS FOR
CVDREACTORS; filed 15 March 1994;
patented 18 June 1996.//Patent
5,528,367: IN-LINE FIBER ETALON
STRAIN SENSOR; filed 9 September
1994; patented 18 June 1996.//Patent
5,528,555: SYSTEM AND METHOD
FOR COMPENSATING FOR TOWED
ARRAY MOTION INDUCED ERRORS;
filed 9 December 1994; patented 18 June
1996.//Patent 5,529,841: HYDROGEN
SULFIDE ANALYZER WITH
PROTECTIVE BARRIER; filed 29
September 1994: patented 25 June
1996.//Patent 5,530,214: VENTURI
MUFFLER,; filed 20 September 1994;
patented 25 June 1996.//Patent
5,530,312: MULTI-CYCLE ELECTRIC
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MOTOR SYSTEM; filed 22 June 1995;
patented 25 June 1996.//Patent
5,530,448: THREE-PULSE MTI
WITHOUT BLIND SPEEDS; filed 5
December 1983; patented 25 June 1996./
/Patent 5,530,851: EARLY COMMIT
TIMESTAMP COMPUTER DATABASE
PROTOCOL; filed 28 April 1994;
patented 25 June 1996.//Patent
5,531,844: ENERGETIC
COMPOSITIONS CONTAINING NO
VOLATILE SOLVENTS; filed 14
February 1994; patented 2 July 1996.//
Patent 5,532,057: INDIA-STABILIZED
ZIRCONIA COATING FOR
COMPOSITES; filed 27 April 1995;
patented 2 July 1996.//Patent 5,532,717:
METHOD OF DISPLAYING TIME
SERIES DATA ON FINITE
RESOLUTION DISPLAY DEVICE; filed
19 May 1994; patented 2 July 1996.//
Patent 5,532,979: TOWED ARRAY
STRAIN-SENSING NOISE CANCELLER,;
filed 9 September 1981; patented 2 July
1996.//Patent 5,533,699: ADJUSTABLE
TWO-AXIS INSTRUMENT MOUNT;
filed 5 December 1994; patented 9 July
1996.//Patent 5,534,311: PRODUCTION
OF STRUCTURES BY
ELECTROSTATICALLY-FOCUSED
DEPOSITION; filed 31 May 1995;
patented 9 July 1996.//Patent 5,534,759:
ELECTRIC VEHICLE MONITORING
SYSTEM: filed 19 May 1995; patented 9
July 1996.//Patent 5,535,176: METHOD
AND SYSTEM FOR SENSING WITH AN
ACTIVE ACOUSTIC ARRAY; filed 28
June 1993; patented 9 July 1996.//Patent
5,535,232: OPTICALLY PUMPED,
PRASEODYMIUM BASED SOLID
STATE LASER,; filed 31 January 1995;
patented 9 July 1996.//Patent 5,535,402:
SYSTEM FOR (N.M)-BIT
CORRELATION USING N M-BIT
CORRELATORS; filed 30 April 1992;
patented 9 July 1996.//Patent 5,535,815:
PACKAGE-INTERFACE THERMAL
SWITCH; filed 24 May 1995; patented
16 July 1996.//Patent 5,535,904:
SURFACE PREPARATION FOR
BONDING IRON; filed 25 January 1995;
patented 16 July 1996.//Patent
5,5637,044: SURGE VOLTAGE
GENERATOR FOR PULSING
GROUNDED AND UNGROUNDED
ELECTRICAL EQUIPMENT; filed 30
September 1994; patented 16 July 1996./
/Patent 5,537,368: ENHANCED
ADAPTIVE STATISTICAL FILTER
PROVIDING IMPROVED
PERFORMANCE FOR TARGET
MOTION ANALYSIS NOISE
DISCRIMINATION; filed 22 September
1993; patented 16 July 1996.//Patent
5,537,511: NEURAL NETWORK BASED
DATA FUSION SYSTEM FOR SOURCE
LOCALIZATION,; filed 18 October 1994;
patented 16 July 1996.//Patent

5,538,580: SPLIT GASKET
ATTACHMENT METHOD; filed 17
January 1995; patented 23 July 1996.//
Patent 5,539,032: CORROSION
RESISTANT SELF-PRIMING ALKYD
TOPCOATS; filed 7 June 1995; patented
23 July 1996.//Patent 5,539,758:
UPCONVERSION PUMPED THULIUM
FIBER AMPLIFIER AND LASER
OPERATING AT 790 TO 830 NM,; filed
20 January 1995; patented 23 July 1996./
/Patent 5,541,868: ANNULAR GMR-
BASED MEMORY ELEMENT; filed 21
February 1995; patented 30 July 1996./
/Patent 5,543,800: RADAR DECODER:
filed 6 November 1995; patented 6
August 1996.//Patent 5,546,356: WIDE
BEAM ACOUSTIC PROJECTOR WITH
SHARP CUTOFF AND LOW SIDE
LOBES; filed 30 June 1993; patented 13
August 1996.//Patent 5,546,357:
MONOSTATIC PROJECTOR
SYNTHETIC APERTURE SONAR,; filed
27 December 1994; patented 13 August
1996.//Patent 5,551,349: INTERNAL
CONDUIT VEHICLE; filed 29 June 1995;
patented 3 September 1996.//Patent
application 08/042,682: SHOULDER-
LAUNCHED, MULTIPLE-PURPOSE
ASSAULT WEAPON; filed 14 August
1995.//Patent application 08/129,500:
COHERENT SIGNAL POWER
DETECTOR USING HIGHER-ORDER
STATISTICS; filed 30 September 1993./
/Patent application 08/310,539:
RESPIRATORY SYSTEM
PARTICULARLY SUITED FOR
AIRCREW USE; filed 5 December 1994./
/Patent application 08/320,617:
CIRCULARLY POLARIZED DUAL
FREQUENCY LIGHT-WEIGHT
DEPLOYABLE ANTENNA SYSTEM;
filed 7 October 1994.//Patent
application 08/411,234: UNDERWATER
VEHICLE AND COMBINATION
DIRECTIONAL CONTROL AND CABLE
INTERCONNECT MEANS; filed 27
March 1995.//Patent application 08/
411,235: UNDERWATER VEHICLE AND
COMBINATION DIRECTIONAL
CONTROL AND CABLE
INTERCONNECT DEVICE; filed 27
March 1995.//Patent application: 08/
472,375: CORROSION RESISTANT
SELF-PRIMING ALKYD TOPCOATS;
filed 7 June 1996.//Patent application
08/491,692: INTRINSICALLY SELF
DEFORMING FIBER OPTIC
MICROBEND PRESSURE AND STRAIN
SENSOR; filed 19 June 1995.//Patent
application 08/492,831: MICROBUBBLE
POSITIONING AND CONTROL
SYSTEM; filed 28 July 1995.//Patent
application 08/494,141: MULTI-CYCLE
ELECTRIC MOTOR SYSTEM,; filed 22
June 1995.//Patent application 08/
494,423: APPARATUS FOR CHEMICAL
REMOVAL OF PROTECTIVE COATING

AND ETCHING OF CABLES WITH
FIBER-LIKE SUBSTRATE; filed 26 June
1995.//Patent application 08/499,338:
LOW POWER TRANSMITTER
PROVIDING SELECTABLE
WAVEFORM GENERATION,; filed 7
July 1995.//Patent application 08/
505,547: FORCE AMPLIFIED
CHEMICAL AND BIOLOGICAL
SENSOR; filed 21 July 1995.//Patent
application 08/514,464: METHOD AND
SYSTEM FOR DETECTING OBJECTS
AT OR BELOW THE WATER’S
SURFACE; filed 9 September 1995.//
Patent application 08/514,573:
SPOTTING ROUND BORE ALIGNMENT
MECHANISM FOR ROCKET
LAUNCHER; filed 14 August 1995.//
Patent application 08/514,575:
SHOULDER-LAUNCHED MULTIPLE-
PURPOSE ASSAULT WEAPON; filed 30
October 1995.//Patent application 08/
514,576: SINGLE SPRING BOLT LOCK
AND CARTRIDGE EJECTOR; filed 14
August 1996.//Patent application 08/
514,883: SINGLE TRIGGER DUAL
FIRING MECHANISM; filed 14 August
1995.//Patent application 08/514,885:
COMBINATION OPTICAL AND IRON
SIGHT SYSTEM FOR ROCKET
LAUNCHER,; filed 14 August 1995.//
Patent application 08/521,380:
APPARATUS AND METHOD FOR
FLOATING A TOWED DEVICE FROM A
SUBMERGED VEHICLE; filed 16 August
1995.//Patent application 08/530,462:
UNDERWATER VEHICLE SONAR
SYSTEM WITH EXTENDIBLE ARRAY;
filed 6 December 1995.//Patent
application 08/530,463: INTERFACE
MODULE FOR A TOWED ARRAY; filed
8 December 1995.//Patent application
08/530,464: OCEANOGRAPHIC
SENSOR SUITE WET WELL SYSTEM;
filed 8 December 1995.//Patent
application 08/533,161: METHOD AND
APPARATUS FOR SEGMENTING A
SPEECH WAVEFORM,; filed 7
November 1995.//Patent application 08/
538,266: NON-ARCING CLAMP FOR
AUTOMOTIVE BATTERY JUMPER
CABLES; filed 3 October 1995.//Patent
application 08/540,607: UNMANNED
UNDERSEA VEHICLE INCLUDING
KEEL-MOUNTED PAYLOAD
DEPLOYMENT ARRANGEMENT WITH
PAYLOAD COMPARTMENT
FLOODING ARRANGEMENT TO
MAINTAIN AXI-SYMMETRICAL MASS
DISTRIBUTION,; filed 11 October 1995./
/Patent application 08/540,608:
UNMANNED UNDERSEA VEHICLE
WITH ERECTABLE SENSOR MAST
FOR OBTAINING POSITION AND
ENVIRONMENTAL VEHICLE STATUS;
filed 11 October 1995.//Patent
application 08/540,609: SYSTEM FOR
DEPLOYING WEAPONS CARRIED IN
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AN ANNULAR CONFIGURATION IN A
UUV; filed 11 October 1995.//Patent
application 08/540,610: UNMANNED
UNDERSEA WEAPON DEPLOYMENT
STRUCTURE WITH CYLINDRICAL
PAYLOAD CONFIGURATION,; filed 11
October 1995.//Patent application 08/
540,612: UNMANNED UNDERSEA
VEHICLE WITH KEEL-MOUNTED
PAYLOAD DEPLOYMENT SYSTEM;
filed 11 October 1995.//Patent
application 08/540,613: UNMANNED
UNDERSEA WEAPON DEPLOYMENT
STRUCTURE WITH CYLINDRICAL
PAYLOAD DEPLOYMENT SYSTEM,;
filed 11 October 1996.//Patent
application 08/543,412: CONDUCTIVE
POLYMER COATED FABRICS FOR
CHEMICAL SENSING; filed 16 October
1995.//Patent application 08/550,039:
TWO-PHASE-FLOW MUFFLER IN A
ROTATING SHAFT,; filed 30 October
1995.//Patent application 08/551,081:
SYSTEM FOR DETERMINING AN
INTERIOR OR EXTERIOR ACOUSTIC
NOISE LEVEL OF AN ENCLOSED
STRUCTURE AND NOISE REDUCTION
DEVICE INCORPORATING SUCH
SYSTEM,; filed 31 October 1995.//Patent
application 08/551,214: THERMAL
BOND SYSTEM,; filed 31 October 1995./
/Patent application 08/551,725: FIBER
OPTICAL DATA INTERFACE SYSTEM,;
filed 25 October 1995.//Patent
application 08/556,301: SYSTEM AND
METHOD FOR ACOUSTICALLY
IMAGING AN UNDERGROUND TANK;
filed 7 November 1995.//Patent
application 08/558,313: MAKING
AGGREGATES AND ARTICLES MADE
THERE-FROM; filed 15 November
1995.//Patent application 08/558,998:
BISTABLE PHOTOCONDUCTIVE
SWITCHES PARTICULARLY SUITED
FOR FREQUENCY-AGILE, RADIO-
FREQUENCY SOURCES; filed 16
November 1995.//Patent application 08/
562,548: MULTIPLE STRAP CARRIER,;
filed 17 November 1995.//Patent
application 08/562,919: OPTICAL
CORRELATOR USING SPATIAL LIGHT
MODULATOR; filed 27 November
1995.//Patent application 08/562,920:
OPTICAL CORRELATOR USING
OPTICAL DELAY LOOPS; filed 27
November 1995.//Patent application 08/
565,487: METHOD OF CONTROLLING
A SUPERCONDUCTOR,; filed 30
November 1995.//Patent application 08/
568,859: METHOD AND APPARATUS
FOR SIDE PUMPING AN OPTICAL
FIBER,; filed 7 December 1995.//Patent
application 08/570,466: SYSTEM
LEVEL AID FOR TROUBLESHOOTING
(SLAT); filed 9 November 1995.//Patent
application 08/572,389: FIBER OPTIC
INFRARED CONE PENETROMETER
SYSTEM,; filed 14 December 1995.//

Patent application 08/583,912:
DISPLACEMENT ASSAY ON A
POROUS MEMBRANE; filed 11 January
1996.//Patent application 08/587,412:
BLADDER ASSEMBLY FOR
RETAINING FLUID UNDER PRESSURE;
filed 17 January 1996.//Patent
application 08/587,766: METHOD AND
SYSTEM FOR DETERMINING AXIAL
MODULUS; filed 18 December 1995.//
Patent application 08/587,798:
INTERNAL GELATION METHOD FOR
FORMING MULTIPLAYER
MICROSPHERES AND PRODUCT
THEREOF; filed 26 December 1995.//
Patent application 08/591,181: DRAG
REDUCTION POLYMER EJECTION
SYSTEM FOR UNDERWATER
VEHICLE; filed 16 January 1996.//Patent
application 08/591,183: SUBMARINE
DEPLOYED SEA-STATE SENSOR,; filed
16 January 1996.//Patent application 08/
591,184: BUOYANT TEST VEHICLE
POLYMER EJECTION NOSE
ASSEMBLY; filed 16 January 1996.//
Patent application 08/591,187:
INTEGRATED MOTOR/MARINE
PROPULSOR WITH PERMANENT
MAGNET BLADES; filed 21 December
1995.//Patent application 08/591,691:
OPTICAL FIBER WITH HIGH
ACCELERATION SENSITIVITY AND
LOW PRESSURE SENSITIVITY FOR
USE IN SPATIALLY AVERAGING
FIBER OPTIC ACCELEROMETER
SENSORS,; filed 24 January 1996.//
Patent application 08/594,825:
ACOUSTIC TRANSDUCER,; filed 11
December 1995.//Patent application 08/
594,975: ADHESION ENHANCEMENT
FOR UNDERPLATING PROBLEM,; filed
31 January 1996.//Patent application 08/
598,677: THERMOLUMINESCENCE
RADIATION DOSIMETRY USING
TRANSPARENT GLASS CONTAINING
NANOCRYSTALLINE PHOSPHOR;
filed 8 February 1996.//Patent
application 08/599,391: SHOULDER-
LAUNCHED MULTI-PURPOSE
ASSAULT WEAPON WITH A
REMOVABLE ROCKET TUBE AND
SPOTTER BARREL; filed 8 December
1995.//Patent application 08/601,560:
SITE-CONTROLLED LOCKING DEVICE,
SPECIFICATION; filed 14 February
1996.//Patent application 08/603,296:
SYNTHESIS OF UNAGGLOMERATED
METAL NANO-PARTICLES AT
MEMBRANE INTERFACE; filed 25 July
1995.//Patent application 08/604,144:
CABLE INTEGRITY TESTER; filed 20
February 1996.//Patent application 08/
605,233: PORTABLE ACOUSTIC
TURBULENCE DETECTOR,; filed 2
February 1996.//Patent application 08/
605,235: SUBMERGIBLE TOWED BODY
SYSTEM,; filed 2 February 1996.//Patent
application 08/605,243: BRISK

MANEUVERING DEVICE FOR
UNDERSEA VEHICLES; filed 12
February 1996.//Patent application 08/
605,290: ROTARY PUMP SYSTEM,;
filed 17 January 1996.//Patent
application 08/605,291.:
PHOTOELASTIC STRESS SENSOR;
filed 17 January 1996.//Patent
application 08/605,292: SYSTEM FOR
ASSESSING STOCHASTIC
PROPERTIES OF SIGNALS
REPRESENTING THREE ITEMS OF
MUTUALLY ORTHOGONAL
MEASUREMENT INFORMATION; filed
17 January 1996.//Patent application 08/
605,311: METHOD AND APPARATUS
FOR OPTIMAL GUIDANCE; filed 7
February 1996.//Patent application 08/
605,312: TEMPERATURE CONTROL
VALVE WITHOUT MOVING PARTS;
filed 7 February 1996.//Patent
application 08/605,313: UNDERWATER
VEHICLE AND A FIN ASSEMBLY
THEREFOR,; filed 7 February 1996.//
Patent application 08/605,314:
METHOD AND APPARATUS FOR
AVOIDING DETECTION BY A THREAT
PROJECTILE; filed 7 February 1996.//
Patent application 08/605,315:
CIRCUMFERENTIAL CIRCULATION
CONTROL SYSTEM,; filed 7 February
1996.//Patent application 08/606,107:
ROBUST, NONTOXIC, ANTIFOULING
POLYMER; filed 23 February 1996.//
Patent application 08/613,747:
APPARATUS AND METHOD FOR
COMPUTING UNSTEADY FLOWS BY
DIRECT SOLUTION OF THE
VORTICITY EQUATION; filed 22
February 1996.//Patent application 08/
613,771: METHOD AND APPARATUS
FOR SEPARATING PARTICULATE
MATTER FROM A FLUID; filed 28
February 1996.//Patent application 08/
613,772: METHOD AND APPARATUS
FOR SEPARATING SUSPENDED
PARTICLES FROM A FLOWING FLUID;
filed 28 February 1996.//Patent
application 08/613,809: COMBINATION
MOTOR AND PUMP ASSEMBLY; filed
6 March 1996.//Patent application 08/
613,814: SEALING APPARATUS FOR
EXCLUSION OF WATER FROM
UNDERWATER GUN BARRELS; filed 3
March 1996.//Patent application 08/
615,348: CHEMICAL WARFARE
AGENT DECONTAMINANT
SOLUTION USING QUATERNARY
AMMONIUM COMPLEXES; filed 15
March 1996.//Patent application 08/
621,149: FLUOROALIPHATIC
CYANATE RESINS FOR LOW
DIELECTRIC APPLICATIONS; filed 21
March 1996.//Patent application 08/
621,404: LOW TEMPERATURE
CATALYTIC DESULFURIZATION OF
CARBON-BASED MATERIAL, AND
THE USE OF LOW SULFUR-CONTENT
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CARBON IN POWER SOURCE
APPLICATIONS; filed 25 March 1996./
/Patent application 08/624,833: ULTRA-
BROADBAND HYDROPHONE; filed 22
March 1996.//Patent application 08/
624,835: ACOUSTIC ELEMENT TESTER
FOR AN ARRAY OF HYDROPHONES;
filed 22 March 1996.//Patent application
08/641,018: SYSTEM AND METHOD
FOR DATA COMPRESSION; filed 15
April 1996.
FOR FURTHER INFORMATION CONTACT: Mr.
R.J. Erickson, Staff Patent Attorney,
Office of Naval Research (Code 00CC),
Arlington, VA 22217-5660, telephone
(703) 696-4001.

Dated: December 6, 1996.
D.E. Koenig,
LCDR, JAGC, USN, Federal Register Liaison
Officer.
[FR Doc. 96-31922 Filed 12-16-96; 8:45 am)]
BILLING CODE 3810-FF-P

DEPARTMENT OF ENERGY

DOE Implementation Plan for
Recommendation 96-1 of the Defense
Nuclear Facilities Safety Board, In-
Tank Precipitation System at the
Savannah River Site

AGENCY: Department of Energy.
ACTION: Notice.

SUMMARY: The Defense Nuclear
Facilities Safety Board published
Recommendation 96-1, concerning the
In-Tank Precipitation System at the
Savannah River Site, in the Federal
Register on August 23, 1996 (61 FR
43534). Section 315(e) of the Atomic
Energy Act of 1954, as amended, 42
U.S.C. 2286d(e) requires the Department
of Energy to transmit an implementation
plan to the Defense Nuclear Facilities
Safety Board after acceptance of the
Recommendation by the Secretary. The
Department’s implementation plan was
sent to the Defense Nuclear Facilities
Safety Board on November 12, 1996,
and is available for review in the
Department of Energy Public Reading
Rooms.

DATES: Comments, or views concerning
the implementation plan are due on or
before January 16, 1997.

ADDRESSES: Send Comments, data, or
views concerning the implementation
plan to: Department of Energy,
Savannah River Operations Office, Road
1, Aiken, South Carolina 29801.
Attention: Mr. Lee Watkins, Assistant
Manager for High Level Waste.

FOR FURTHER INFORMATION CONTACT:

Mr. Lee Watkins, Assistant Manager for
High Level Waste, Department of
Energy, Savannah River Operations

Office, Road 1, Aiken, South Carolina
29801.

Issued in Washington, D.C., on November
26, 1996.

Mark B. Whitaker, Jr.,

Departmental Representative to the Defense
Nuclear Facilities Safety Board.

November 12, 1996.

The Honorable John T. Conway,

Chairman, Defense Nuclear Facilities Safety
Board, 625 Indiana Avenue, N.W., Suite
700, Washington, D.C. 20004

Dear Mr. Chairman: This letter forwards
the Department’s implementation plan for
addressing the issues raised in the Defense
Nuclear Facilities Safety Board’s
Recommendation 96-1.

The implementation plan presents a
comprehensive strategy to resolve the safety
issues related to the benzene generation at
the In-Tank Precipitation Facility. The
implementation plan addresses three major
areas of investigation regarding the chemical
and physical mechanisms of benzene
generation, retention, and release. The
consolidation and evaluation of the specific
laboratory tests will provide the information
necessary to revise the Authorization Basis
and indicate any modifications needed to
resume full operation of the facility.

The implementation plan was prepared by
Mr. Lee Watkins, Assistant Manager for High
Level Waste, Savannah River Operations
Office, in coordination with senior
Department managers and Defense Nuclear
Facilities Safety Board staff. We appreciate
your staff’s dedication and support of the
development of this plan.

Sincerely,
Hazel R. O’Leary
[FR Doc. 96-31960 Filed 12—-16-96; 8:45 am]
BILLING CODE 6450-01-M

DOE Response to Recommendation
96-1 of the Defense Nuclear Facilities
Safety Board, In-Tank Precipitation
System of the Savannah River Site

AGENCY: Department of Energy.
ACTION: Notice.

SUMMARY: The Defense Nuclear
Facilities Safety Board published
Recommendation 96-1, concerning the
In-Tank Precipitation System at the
Savannah River Site, in the Federal
Register on August 23, 1996 (61 FR
43534). Section 315(b) of the Atomic
Energy Act of 1954, as amended, 42
U.S.C. 2286d(b) requires the Department
of Energy to transmit a response to the
Defense Nuclear Facilities Safety Board
by October 7, 1996. The Secretary’s
response follows:

DATES: Comments, data, views, or
arguments concerning the Secretary’s
response are due on or before January
16, 1997.

ADDRESSES: Send comments, data,
views, or arguments concerning the

Secretary’s response to: Defense Nuclear
Facilities Safety Board, 625 Indiana
Avenue, NW, Suite 700, Washington,
D.C. 20004.

FOR FURTHER INFORMATION CONTACT:

Mr. Lee Watkins, Assistant Manager for
High Level Waste, Department of
Energy, Savannah River Operations
Office, Road 1, Aiken, South Carolina
29801.

Issued in Washington, D.C., on October 8,
1996.

Mark B. Whitaker,

Departmental Representative to the Defense
Nuclear Facilities Safety Board.

September 16, 1996.

The Honorable John T. Conway,

Chairman, Defense Nuclear Facilities Safety
Board, 625 Indiana Avenue, N.W., Suite
700, Washington, D.C. 20004.

Dear Mr. Chairman: Thank you for your
August 14, 1996, letter transmitting the
Defense Nuclear Facilities Safety Board’s
Recommendation 96-1. The Department
accepts Recommendation 96-1.

Safe operation of the In-Tank Precipitation
System is vital to the success of the entire
high-level waste system at the Savannah
River Site, and an adequate understanding of
benzene generation and release is necessary
for safe operation. We appreciate your offer
to allocate priority resources to join in the
expedited development of a mutually
acceptable Implementation Plan, and we look
forward to your assistance in this matter.

The Savannah River Operations Office has
directed that necessary modifications are
completed and approval of a revised safety
basis be obtained prior to resuming process
operations of the In-Tank Precipitation
System. Discussions between the Board,
Board staff members, and Savannah River
personnel on August 28, 1996, were
beneficial in clarifying expectations for:

« The identification of catalysts that
contribute to benzene generation in the
facility;

« Investigation of the chemical and
physical mechanisms that could influence
the retention or release of benzene in the
waste slurry;

« Adequacy of safety measures, including
the Authorization Basis, for in-plant testing
and full operation of the system; and

¢ Laboratory testing to improve the
understanding of the tetraphenylborate
chemistry in the waste slurries.

As stated in the Recommendation, the
Department and Westinghouse Savannah
River Company have brought substantial
expertise to bear on understanding the
science of the In-Tank Precipitation System
process, and we will continue to do so as we
work to ensure a successful resolution of this
Recommendation.

Given the site-specific nature of the
Recommendation, | have designated Mr. Lee
Watkins, the Assistant Manager for High
Level Waste, Savannah River Operations
Office, as the responsible manager for the
preparation of the Implementation Plan. Mr.
Watkins can be reached on (803) 208-6053.
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Sincerely,
Hazel R. O’Leary
[FR Doc. 96—-31961 Filed 12—-16-96; 8:45 am]
BILLING CODE 6450-01-M

Office of Energy Efficiency and
Renewable Energy

Energy Conservation Program for
Consumer Products: Meeting of the
Advisory Committee on Appliance
Energy Efficiency Standards

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of meeting of the
Advisory Committee on Appliance
Energy Efficiency Standards.

SUMMARY: The Department of Energy
(the Department or DOE) will hold a
meeting of the Advisory Committee on
Appliance Energy Efficiency. The
Department will consider the
information and comments received at
this meeting in preparation of its
rulemakings. All persons are hereby
given notice of the first meeting of the
Advisory Committee on Appliance
Energy Efficiency Standards.

DATES: The first meeting of the advisory
committee will be held on Wednesday,
January 8, 1997, from 8:30 a.m. to 4:30
p.m.

ADDRESSES: The Advisory Committee
meeting will be held at the Embassy
Row Hotel, 2015 Massachusetts Avenue,
N.W., Washington D.C. 20036,
(202)265-1600. Rooms are available at
the discounted government rate.

Copies of the Committee’s charter and
this notice may be viewed at the DOE
Freedom of Information Reading Room,
Forrestal Building, Room 1E-190, 1000
Independence Avenue, SW,
Washington, DC 20585, (202) 586-6020
between the hours of 9 a.m. and 4 p.m.
Monday through Friday, except Federal
holidays.

FOR FURTHER INFORMATION CONTACT:

Kathi Epping, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Forrestal
Building, Mail Station EE-43, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202)
586-7425

Michael McCabe, U.S. Department of
Energy, Office of Energy Efficiency
and Renewable Energy, Forrestal
Building, Mail Station EE-43, 1000
Independence Avenue, SW.,
Washington, DC 20585-0121, (202)
586-9127

SUPPLEMENTARY INFORMATION: The
Energy Policy and Conservation Act, as

amended by the National Energy Policy
Conservation Act, the National
Appliance Energy Conservation Act, the
National Appliance Energy
Conservation Amendments of 1988, and
the Energy Policy Act of 1992,
prescribes energy conservation
standards for certain major appliances
and equipment and requires the
Department of Energy to administer an
energy conservation program for the
products. Recent appliance rulemakings
have highlighted the need to address a
number of complex issues concerning
the impact of standards on consumers
and manufacturers. In response to these
issues, the Department initiated a
comprehensive process improvement
effort to examine, through a series of
stakeholder meetings and interviews,
issues surrounding the appliance
standards program. On March 19-20,
1996, the Department held a workshop
to discuss the initial findings from these
meetings and interviews. Discussion
topics included the planning and
prioritization process, data collection
and analysis, and decision making
criteria. On June 14, 1996, the
Department held the first prioritization
public workshop to discuss criteria to be
used in planning and prioritizing future
rules. On July 15, 1996, DOE issued 10
CFR Part 430 Procedures for
Consideration of New or Revised Energy
Conservation Standards for Consumer
Products final rule (interpretive rule)
resulting from the process improvement
effort.

The establishment of an Advisory
Committee was one of the primary
recommendations of this effort. The
Committee will serve to improve the
quality of the Appliance Energy
Efficiency Standards rulemaking
process and serve as a vehicle for
evaluation and refinement of the
appliance standards rulemaking
process. The Committee will provide an
official, organized forum for a diverse
set of interested stakeholders to provide
the Department with advice,
information, and recommendations on
the appliance standards rulemaking
process. Some of the major objectives of
the process improvement are to seek
early involvement of stakeholders,
increase predictability of the rulemaking
timetable, increase use of technically
adept individuals, eliminate impractical
or problematic designs early in the
process, consider alternatives to
standards, support consensus
rulemaking, reduce the time and cost of
developing standards, and enhance the
analysis of the standards’ impacts.

The Committee will evaluate the
development, implementation, and
workability of the new rulemaking

process. The Committee will serve as
the focal point for discussion of the
desirability of making changes to the
procedures, interpretations, and policies
set out in the interpretative rule and on
cross cutting analytical issues affecting
all product standards.

The Committee members were chosen
to ensure an appropriately balanced
membership to bring into account a
diversity of viewpoints, including
representatives from manufacturer trade
associations, energy conservation
advocates, utilities, state energy offices,
consumers, and others who may
significantly contribute to the
deliberations of the committee.

The first advisory committee meeting
will be professionally facilitated. Copies
of the draft agenda are available upon
request by calling one of the individuals
listed below.

A copy of the workshop transcript
will be available in the DOE public
reading room approximately 10 days
after the workshop.

Please notify either Kathi Epping,
(202)586-7425, or Sandy Beall,
(202)586—-7574 of your intention to
attend the advisory committee meeting.

Issued in Washington, DC, December 11,
1996.

Brian T. Castelli,

Chief of Staff, Energy Efficiency and
Renewable Energy.

[FR Doc. 96-31962 Filed 12-16-96; 8:45 am]
BILLING CODE 6450-01-P

Federal Energy Regulatory
Commission

[Docket No. CP97-138-000]

Columbia Gulf Transmission
Company; Notice of Application

December 11, 1996.

Take notice that on December 5, 1996,
Columbia Gulf Transmission Company
(CGT), 2603 Augusta, Suite 125,
Houston, Texas 77210-4621, filed in
Docket No. CP97-138-000, an
application pursuant to Section 7(b) of
the Natural Gas Act for permission and
approval to abandon an exchange
interconnection and related facilities
with Tennessee Gas Pipeline Company
(Tennessee), which were authorized in
Docket No. CP64-141, all as more fully
set forth in the application on file with
the Commission and open to public
inspection.

CGT proposes to abandon an
exchange interconnection with
Tennessee located in La Salle Parish,
Louisiana. CGT states that the facilities
proposed for abandonment were
constructed in 1965 as an emergency
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interconnection between the pipeline
systems of CGT and Tennessee. CGT
asserts that as a result of existing
operations of the pipeline systems and
the existence of a similar emergency
interconnection located in Rowan
County, Kentucky, the facilities
proposed for abandonment are no longer
needed. CGT further asserts that the
proposed abandonment will have no
impact on any existing customer.

Any person desiring to be heard or to
make protest with reference to said
application should on or before January
2, 1997, file with the Federal Energy
Regulatory Commission, Washington,
D.C. 20426, a motion to intervene or a
protest in accordance with the
requirements of the Commission’s Rules
of Practice and Procedure (18 CFR
385.214 or 385.211) and the Regulations
under the Natural Gas Act (18 CFR
157.10). All protests filed with the
Commission will be considered by it in
determining the appropriate action to be
taken but will not serve to make the
protestants parties to the proceeding.
Any person wishing to become a party
to a proceeding or to participate as a
party in any hearing therein must file a
motion to intervene in accordance with
the Commission’s Rules.

Take further notice that, pursuant to
the authority contained in and subject to
the jurisdiction conferred upon the
Federal Energy Regulatory Commission
by Sections 7 and 15 of the Natural Gas
Act and the Commission’s Rules of
Practice and Procedure, a hearing will
be held without further notice before the
Commission or its designee on this
application if no motion to intervene is
filed within the time required therein, if
the Commission on its own review of
the matter finds that permission and
approval for the proposed abandonment
required by the public convenience and
necessity. If a motion for leave to
intervene is timely filed, or if the
Commission on its own motion believes
that a formal hearing is required, further
notice of such hearing will be duly
given.

Under the procedure provided for,
unless otherwise advised, it will be
unnecessary for CGT to appear or be
represented at the hearing.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 96-31901 Filed 12-16-96; 8:45 am]
BILLING CODE 6717-01-M

[Project No. 2145-029 and Docket No.
EL97-12-000]

Public Utility District No. 1 of Chelan
County, Washington; Notice of Petition
for Declaratory Order or in the
Alternative Application for Approval of
Contracts for the Sale of Power for a
Period Extending Beyond the Term of
the License

December 11, 1996.

On November 22, 1996, pursuant to
Rule 207 of the Commission’s
regulations, 18 CFR 385.207, and
Section 22 of the Federal Power Act, 16
U.S.C. 815, Public Utility District No. 1
of Chelan County, Washington (Chelan
County PUD), petitioned for a
declaratory order that the Commission
had in 1968 implicitly approved power
sales contracts for project power
extending beyond the license term, or in
the alternative requested that the
Commission now approve these power
sales contracts for approximately five
years beyond 2006 expiration date of the
license. The Rocky Reach Project No.
2145 is located on the Columbia River
in Chelan and Douglas Counties,
Washington.

Section 22 provides that contracts for
the sale and delivery of power for
periods extending beyond the
termination date of a license may be
entered into upon the joint approval of
the Commission and the appropriate
state public service Commission or
other similar authority in the state in
which the sale or delivery of power is
made. Chelan County PUD states in its
application that Commission approval
of the Rocky Reach Project power sales
contracts is in the public interest
because the revenues from those
contracts have been pledged to secure
repayment of bonds that Chelan County
PUD issued to finance construction of
the Rocky Reach Project and that the
contracts were essential to the
development of the project.

Anyone may submit comments, a
protest, or a motion to intervene in
accordance with the requirements of the
Commission’s Rules of practice and
procedure, 18 CFR 385.210, 385.211,
385.214. In determining the appropriate
action to take, the Commission will
consider all protests and other
comments, but only those who file a
motion to intervene in accordance with
the Commission’s rules may become a
party to the proceeding. Comments,
protests, or motions to intervene must
be filed by [the 30th day following
publication of this notice in the Federal
Register]; must bear in all capital letters
the title “COMMENTS,” “PROTESTS,”
or “MOTION TO INTERVENE,” as

applicable, and “Project No. 2145-029
and EL97-12-000,” Send the filings
(original and 14 copies) to: The
Secretary, Federal Energy Regulatory
Commission, 888 First Street, N.E.,
Washington, D.C. 20426. A copy of any
filing must also be served upon each
representative of the licensee specified
in its application.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 96-31902 Filed 12-16-96; 8:45 am]
BILLING CODE 6717-01-M

[Project No. 2596—-003 and Docket No. DI96—
5-001]

Rochester Gas & Electric Corp.; Notice
of Availability of Navigability Report
for the Genesee River, Request for
Comments, and Notice of Pending
Jurisdictional Inquiry

December 11, 1996.

Rochester Gas & Electric Corp. (RG&E)
filed an application for subsequent
license to continue operation on its
Station 160 Project. On February 20,
1996, RG&E filed a petition for
Declaratory Order requesting that the
Commission determine whether the
project is subject to the Commission’s
licensing jurisdiction pursuant to
Section 23(b)(1) of the Federal Power
Act. (FPA).1 The facility is located on
the Genesee River, in Livingston
County, New York.

As part of its review of RG&E’s
relicensing application, and the petition
for Declaratory Order, staff is
investigating the jurisdictional status of
the project and has prepared a
navigability report on the Genesee
River.

Before making its decision, the staff
will accept and consider comments on
the navigability report. Comments may
be filed no later than January 28, 1997.

Jurisdiction: Under Section 23(b)(1) of
the FPA, a license is required for a
hydroelectric project if it: (1) is located
on navigable waters of the United
States; (2) occupies lands or reservations
of the United States; (3) uses surplus
water on waterpower from a government
dam; or (4) is located on a non-navigable
Commerce Clause stream, affects the
interests of interstate or foreign
commerce, and has undergone
construction or major modifications
after August 26, 1935.2

Concurrent with the publication of
this notice, all persons whose names
appear on the official mailing list for
Rochester Gas & Electric Corp.’s

116 USC 191a-825r.

2See Farmington River Power Co. v. Federal
Power Commission, 455 F.2d 86 (2d Cir. 1972)
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relicensing proceedings and its petition
for Declaratory Order will receive a
copy of the navigability report.
Additional copies are available for
review in the Public Reference Branch,
Room 2A, of the Commission’s offices at
888 First Street, N.E., Washington, D.C.
20426. Comments should be filed
within 45 days of the above date and
should reference Project No. 2596—003
and Docket No. DI96-5-001.
Comments on the navigability report
should be filed with Lois D. Cashell,
Secretary, Federal Energy Regulatory
Commission 888 N. Capitol St., N.E.,
Washington, D.C. 20426. Comments
should be filed by January 28, 1997. For
further information, please contact Etta
Foster at (202) 219-2679.
Linwood A. Watson, Jr.,
Acting Secretary.
[FR Doc. 96—-31903 Filed 12—-16-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. CP97-123-000]

Southern Natural Gas Company;
Notice of Request Under Blanket
Authorization

December 11, 1996.

Take notice that on November 25,
1996, Southern Natural Gas Company
(Southern), P.O. Box 2563, Birmingham,
Alabama 35202-2563, filed in the above
docket, a request pursuant to Sections
157.205 and 157.212 of the
Commission’s Regulations under the
Natural Gas Act for authorization to
relocate certain delivery point facilities
including metering and appurtenant
facilities where it serves Mississippi
Valley Gas Company (MVG). Such
relocation is proposed to be performed
by Southern under Southern’s blanket
certificate issued in Docket No. CP82—
406-000, all as more fully set forth in
the request which is on file with the
Commission and open to public
inspection.

Specifically, Southern proposes to
relocate the existing meter at its existing
Clayton Village Delivery Point which is
currently located at the end of MVG’s 2"
Clayton Village Line. It stated that
Southern proposes to relocate the
facilities to a site at or near Mile Post
7.500 on Southern’s 6-inch Starkville
Lateral Line in Oktibbeha County,
Mississippi. The estimated cost of the
relocation of the delivery point facilities
is approximately $3,500. The new
location will be more accessible to
Southern’s general operations in this
area of its system.

Southern states that it will continue to
transport gas to Clayton Village Delivery
Point pursuant to its Rate Schedule FT

and its Rate Schedule IT. MVG does not
propose to add or change any
transportation demand to its firm
service as a result of the relocation of
the delivery point. Southern states that
the installation of the proposed facilities
will have no adverse impact on its peak
day deliveries or firm requirements.

Any person or the Commission’s staff
may, within 45 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214) a motion to
intervene or notice of intervention and
pursuant to Section 157.205 of the
Regulations under the Natural Gas Act
(18 CFR 157.205) a protest to the
request. If no protest is filed within the
time allowed therefor, the proposed
activity is deemed to be authorized
effective on the day after the time
allowed for filing a protest.

If a protest is filed and not withdrawn
within 30 days after the time allowed
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to Section 7 of
the Natural Gas Act.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 96-31900 Filed 12—-16-96; 8:45 am]
BILLING CODE 6717-01-M

[Docket No. ER97-625-000, et al.]

Central Vermont Public Service
Corporation, et al.; Electric Rate and
Corporate Regulation Filings

December 11, 1996.

Take notice that the following filings
have been made with the Commission:

1. Central Vermont Public Service
Corporation

[Docket No. ER97-625-000]

Take notice that on November 27,
1996, Central Vermont Public Service
Corporation (CVPS), tendered for filing
the Forecast 1997 Cost Report required
under Paragraph Q-2 on Original Sheet
No. 19 of the Rate Schedule FERC No.
135 (RS-2 rate schedule) under which
CVPS sells electric power to
Connecticut Valley Electric Company
Inc. (Customer). CVPS states that the
Cost Report reflects changes to the RS—
2 rate schedule which were approved by
the Commission’s June 6, 1989 order in
Docket No. ER88-456-000.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

2. Central Vermont Public Service
Corporation

[Docket No. ER97-626—-000]

Take notice that on November 27,
1996, Central Vermont Public Service
Corporation (CVPS), tendered for filing
the Forecast 1997 Cost Report required
under Article 2.3 on Second Revised
Sheet No. 18 of FERC Electric Tariff,
Original Volume No. 3, of CVPS under
which CVPS provides transmission and
distribution service to the following
Customers:

Vermont Electric Cooperative, Inc.

Lyndonville Electric Department

Village of Ludlow Electric Light Department

Village of Johnson Water and Light
Department

Village of Hyde Park Water and Light
Department

Rochester Electric Light and Power Company

Woodsville Fire District Water and Light
Department

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

3. United Illuminating Company

[Docket No. ER97-627-000]

Take notice that on November 26,
1996, The United Illuminating Company
(UI) submitted for informational
purposes all individual Purchase
Agreements executed under Ul’s
Wholesale Electric Sales Tariff, FERC
Electric Tariff, Original Volume No. 2
during the six-month period of May 1,
1996 to October 31, 1996.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

4. Jersey Central Power & Light
Company; Metropolitan Edison
Company; Pennsylvania Electric
Company

[Docket No. ER97-628-000]

Take notice that on November 26,
1996, GPU Service, Inc. (GPU), on
behalf of Jersey Central Power & Light
Company, Metropolitan Edison
Company and Pennsylvania Electric
Company (jointly referred to as GPU
Energy), filed Service Agreements
between GPU and Atlantic Electric,
Delmarva Power & Light Company,
Heartland Energy Services, Inc., New
England Power Company, and The
Power Company of America, LP.
(Transmission Customers). These
Service Agreements specify that the
Transmission Customers have agreed to
the rates, terms and conditions of the
GPU Companies’ open access
transmission tariff filed on July 9, 1996
in Docket No. OA96-114-000.

GPU requests a waiver of the
Commission’s notice requirements for
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good cause shown and an effective date
of November 13, 1996, for these Service
Agreements. GPU has served copies of
the filing on regulatory agencies in New
Jersey and Pennsylvania and on the
Transmission Customers.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

5. Jersey Central Power & Light
Company; Metropolitan Edison
Company; Pennsylvania Electric
Company

[Docket No. ER97-630-000]

Take notice that on November 27,
1996, GPU Service, Inc. (GPU), on
behalf of Jersey Central Power & Light
Company, Metropolitan Edison
Company and Pennsylvania Electric
Company (GPU Energy), filed an
executed Service Agreement between
GPU and Equitable Power Services
Company (EPSC), dated November 25,
1996. This Service Agreement specifies
that EPSC has agreed to the rates, terms
and conditions of GPU Energy’s
Operating Capacity and/or Energy Sales
Tariff (Sales Tariff) designated as FERC
Electric Tariff, Original Volume No. 1.
The Sales Tariff was accepted by the
Commission by letter order issued on
February 1, 1995 in Jersey Central Power
& Light Co., Metropolitan Edison Co.
and Pennsylvania Electric Co., Docket
No. ER95-276-000 and allows GPU and
EPSC to enter into separately scheduled
transactions under which GPU Energy
will make available for sale, surplus
operating capacity and/or energy at
negotiated rates that are no higher than
GPU Energy’s cost of service.

GPU requests a waiver of the
Commission’s notice requirements for
good cause shown and an effective date
of November 25, 1996 for the Service
Agreement.

GPU has served copies of the filing on
regulatory agencies in New Jersey and
Pennsylvania.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

6. The Montana Power Company

[Docket No. ER97-631-000]

Take notice that on November 27,
1996, The Montana Power Company
(Montana), tendered for filing with the
Federal Energy Regulatory Commission
pursuant to 18 CFR 35.13 Non-Firm
Point-to-Point Transmission Service
Agreements with Idaho Power Company
(IPC); PacifiCorp; Portland General
Electric Company (PGE); Puget Sound
Power & Light Company (Puget); Sierra
Pacific Power Company (Sierra); The
Washington Water Power Company

(WWP) and Western Area Power
Administration, Rocky Mountain Region
(WAPA) under FERC Electric Tariff,
Original Volume No. 5 (Open Access
Transmission Tariff). Only the
PacifiCorp Service Agreement is signed,
while the remainder are filed unsigned.

A copy of the filing was served upon
IPC, PacifiCorp, PGE, Puget, Sierra,
WWP and WAPA.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

7. New England Power Company

[Docket No. ER97—-632-000]

Take notice that on November 27,
1996, New England Power Company,
tendered for filing Service Agreements
under its FERC Electric Tariff, Original
Volume No. 9 for Network Integration
Transmission Service to the following
customers: Massachusetts Land Bank,
Massachusetts Bay Transportation
Authority, Norwood (Mass.) Municipal
Light Department, Groveland (Mass.)
Municipal Light Department and
Merrimac (Mass.) Municipal Light
Department.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

8. Midwest Energy, Inc.

[Docket No. ER97-633-000]

Take notice that on November 27,
1996, Midwest Energy, Inc. (Midwest),
tendered for filing with the Federal
Energy Regulatory Commission, an
Interconnect Agreement between
Midwest and the City of LaCrosse,
previously designated as Rate Schedule
FERC No. 2. Midwest requests that such
rate schedule retain its original effective
date of January 12, 1995.

Midwest states that it is serving
copies of the instant filing to its
customers, State Commissions and other
interested parties.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

9. Midwest Energy, Inc.

[Docket No. ER97-634-000]

Take notice that on November 27,
1996, Midwest Energy, Inc. (Midwest),
tendered for filing with the Federal
Energy Regulatory Commission, an
Interconnect Agreement between
Midwest and the City of Colby,
previously designated as Rate Schedule
FERC No. 5. Midwest requests that such
rate schedule retain its original effective
date of January 12, 1995.

Midwest states that it is serving
copies of the instant filing to its
customers, State Commissions and other
interested parties.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

10. Midwest Energy, Inc.

[Docket No. ER97-635-000]

Take notice that on November 27,
1996, Midwest Energy, Inc. (Midwest),
tendered for filing with the Federal
Energy Regulatory Commission, an
Interconnect Agreement between
Midwest and the City of Oakley,
previously designated as Rate Schedule
FERC No. 4. Midwest requests that such
rate schedule retain its original effective
date of January 12, 1995.

Midwest states that it is serving
copies of the instant filing to its
customers, State Commissions and other
interested parties.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

11. Midwest Energy, Inc.

[Docket No. ER97-636—-000]

Take notice that on November 27,
1996, Midwest Energy, Inc. (Midwest),
tendered for filing with the Federal
Energy Regulatory Commission, an
Interconnect Agreement between
Midwest and the City of Hill City,
previously designated as Rate Schedule
FERC No. 1. Midwest requests that such
rate schedule retain its original effective
date of January 12, 1995.

Midwest states that it is serving
copies of the instant filing to its
customers, State Commissions and other
interested parties.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

12. Midwest Energy, Inc.

[Docket No. ER97-637-000]

Take notice that on November 27,
1996, Midwest Energy, Inc. (Midwest),
tendered for filing with the Federal
Energy Regulatory Commission, an
Interconnect Agreement between
Midwest and the City of Jetmore,
previously designated as Rate Schedule
FERC No. 5. Midwest requests that such
rate schedule retain its original effective
date of January 12, 1995.

Midwest states that it is serving
copies of the instant filing to its
customers, State Commissions and other
interested parties.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

13. Midwest Energy, Inc.

[Docket No. ER97—-638-000]

Take notice that on November 27,
1996, Midwest Energy, Inc. (Midwest),



66274

Federal Register / Vol. 61, No. 243 / Tuesday, December 17, 1996 / Notices

tendered for filing with the Federal
Energy Regulatory Commission, and
amended Electric Energy Service
Agreement between Midwest and the
City of Colby, Kansas.

Midwest states that it is serving
copies of the instant filing to its
customers, State Commissions and other
interested parties.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

14. Midwest Energy, Inc.

[Docket No. ER97-639-000]

Take notice that on November 27,
1996, Midwest Energy, Inc. (Midwest),
tendered for filing with the Federal
Energy Regulatory Commission, and
Amended Energy Purchase Agreement
for Market Based Sales Service between
Midwest and the City of Colby, Kansas.

Midwest states that it is serving
copies of the instant filing to its
customers, State Commissions and other
interest parties.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

15. Sierra Pacific Power Company

[Docket No. ER97-640-000]

Take notice that on November 27,
1996, Sierra Pacific Power Company
(Sierra), tendered for filing, pursuant to
§ 205 of the Federal Power Act and 18
CFR Part 35, an energy rate adjustment
pursuant to an Electric Service
Agreement between Sierra and City of
Fallon (Fallon).

Sierra asserts that the filing has been
served on Fallon and on the regulatory
commissions of Nevada and California.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

16. Sierra Pacific Power Company

[Docket No. ER97-641-000]

Take notice that on November 27,
1996, Sierra Pacific Power Company
(Sierra), tendered for filing, pursuant to
§ 205 of the Federal Power Act and 18
CFR Part 35, an energy rate adjustment
pursuant to an Electric Service
Agreement between Sierra and Truckee
Donner Public Utility District (District).

Sierra asserts that the filing has been
served on District and on the regulatory
commissions of Nevada and California.

Comment date: December 26, 1996, in
accordance with Standard Paragraph E
at the end of this notice.

Standard Paragraph

E. Any person desiring to be heard or
to protest said filing should file a
motion to intervene or protest with the

Federal Energy Regulatory Commission,
888 First Street, N.E., Washington, D.C.
20426, in accordance with Rules 211
and 214 of the Commission’s Rules of
Practice and Procedure (18 CFR 385.211
and 18 CFR 385.214). All such motions
or protests should be filed on or before
the comment date. Protests will be
considered by the Commission in
determining the appropriate action to be
taken, but will not serve to make
protestants parties to the proceeding.
Any person wishing to become a party
must file a motion to intervene. Copies
of this filing are on file with the
Commission and are available for public
inspection.

Linwood A. Watson, Jr.,

Acting Secretary.

[FR Doc. 96-31952 Filed 12—-16-96; 8:45 am]
BILLING CODE 6717-01-P

[Project Nos. 1417 and 1835]

Central Nebraska Public Power and
Irrigation District, Nebraska Public
Power District; Notice of Public
Meeting

December 11, 1996.

On December 17, 1996, at 9:00 a.m.,
the Commission staff will meet with the
Fish and Wildlife Service (FWS) to
discuss the draft biological opinion on
endangered and threatened species for
relicensing the above projects. The
meeting will be held in the first floor
auditorium of the USDA Forest Service
Regional Office, 740 Simms Street,
Lakewood, Colorado.

The meeting is part of formal
consultation under Section 7 of the
Endangered Species Act. The purpose of
the meeting is to permit Commission
staff and FWS staff to discuss technical
differences in the draft biological
opinion, which was provided to the
Commission on December 4, 1996, and
the Commission’s analysis in its
biological assessment. Although only
the FWS and the Commission are
consulting parties under Section 7, the
license applicants may participate in the
meeting. Other parties to the proceeding
are invited to attend, and may be
afforded a limited opportunity to
participate, consistent with the purpose
and schedule of the meeting.

Because we do not anticipate holding
any additional meetings, formal
consultation will be completed at the
close of this meeting. Under 50 CFR
402.14(e) , the FWS is required to
provide its final biological opinion to
the Commission within 45 days after
completion of formal consultation.
Therefore, we expect to receive a final
biological opinion by January 31, 1997.

The meeting will be recorded by a
stenographer, and all meeting
statements (oral and written) will
become part of the Commission’s public
record of this proceeding. Anyone
wishing to receive a copy of the
transcripts of the meeting may contact
Ann Riley & Associates by calling (202)
293-3950, or writing to 1612 K Street,
NW, Suite 300, Washington, DC 20006.
Individuals presenting statements at the
meeting will be asked to sign in before
the meeting starts and to identify
themselves for the record.

Anyone wishing to comment in
writing on the meeting must do so no
later than January 10, 1997. Comments
should be addressed to: Lois D. Cashell,
Secretary, Federal Energy Regulatory
Commission, 888 First Street, NE,
Washington, DC 20426.

Reference should be clearly made to:
the Kingsley Dam (Project No. 1417) and
North Platte/Keystone Diversion Dam
(Project No. 1835).

For further information, please
contact Frankie Green at (202) 501—
7704,

Lois D. Cashell,

Secretary.

[FR Doc. 96—-31899 Filed 12—-16-96; 8:45 am]
BILLING CODE 6717-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-5666-7]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request;
Emergency Planning and Community
Right-to-Know Act (EPCRA)
Emergency Planning and Release
Notification Requirements (EPCRA
Sections 302, 303, 304)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: In compliance with the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.), this notice announces that
the following Information Collection
Request (ICR) has been forwarded to the
Office of Management and Budget
(OMB) for review and approval:
Emergency Planning and Release
Notification Requirements (EPCRA
sections 302, 303, 304), OMB #2050—
0092, EPA ICR #1395.03, expiring 01/
31/97. The ICR describes the nature of
the information collection and its
expected burden and cost; where
appropriate, it includes the actual data
collection instrument.
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DATES: Comments must be submitted on
or before January 16, 1997.

FOR FURTHER INFORMATION OR A COPY
CALL: Sandy Farmer at EPA, (202) 260—
2740, and refer to EPA ICR No. 1395.03.
SUPPLEMENTARY INFORMATION:

Title: Emergency Planning and
Release Notification Requirements
(EPCRA sections 302, 303, 304), (OMB
#2050-0092, EPA ICR #1395.03)
expiring 01/31/97. This is an extension
of a currently approved ICR.

Abstract: EPCRA established broad
emergency planning and facility
reporting requirements. Section 302 (40
CFR 355.30) requires facilities where an
extremely hazardous substance (EHS) is
present in an amount at or in excess of
the threshold planning quantity (TPQ)
to notify the State Emergency Response
Commission (SERC) by May 17, 1987.
This activity has been completed; the
section 302 costs and burden hours for
this ICR, therefore, reflect only the
estimate of cost and burden incurred by
facilities newly regulated during years
1996 through 1999.

Section 303 (40 CFR 355.30) requires
local emergency planning committees
(LEPCs) to prepare local emergency
plans. Facilities subject to section 302
are required to provide information for
the development and implementation of
these local emergency plans.

Section 304 (40 CFR 355.40) requires
facilities to report to SERCs and LEPCs
releases of EHSs and hazardous
substances in excess of reportable
quantities established by EPA. In
addition, these facilities must provide
written follow-up information on the
release, its impacts, and any actions
taken in response to the release.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations are listed
in 40 CFR Part 9 and 48 CFR Chapter
15. The Federal Register Notice
required under 5 CFR 1320.8(d),
soliciting comments on this collection
of information was published on
September 30, 1996 (61 FR 51107). One
comment was received.

Burden Statement: The annual public
reporting and recordkeeping burden for
this collection of information is
estimated to average 20.75 hours per
response for newly regulated facilities
and 11.5 hours for existing facilities.
Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a
Federal agency. This includes the time
needed to review instructions; develop,

acquire, install, and utilize technology
and systems for the purposes of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

Respondents/Affected Entities:
Business or other for profit; State, Local
or Tribal Governments.

Estimated Number of Respondents:
106,400.

Frequency of Response: one per year.

Estimated Total Annual Hour Burden:

965,982 hours.

Estimated Total Annualized Cost
Burden: $21,363,000.

Send comments on the Agency’s need
for this information, the accuracy of the
provided burden estimates, and any
suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques to the following addresses.
Please refer to EPA ICR No. 1395.03 and
OMB Control No. 2050-0092 in any
correspondence.

Ms. Sandy Farmer, U.S. Environmental
Protection Agency, OPPE Regulatory
Information Division (2137), 401 M
Street, SW, Washington, DC 20460

and

Office of Information and Regulatory
Affairs, Office of Management and
Budget, Attention: Desk Officer for
EPA, 725 17th Street, NW,
Washington, DC 20503.

Dated: December 11, 1996.
Joseph Retzer,
Director, Regulatory Information Division.
[FR Doc. 96-31970 Filed 12-16-96; 8:45 am]
BILLING CODE 6560-50-P

[FRL-5666-6]

Notice of Proposed Prospective
Purchaser Agreement Pursuant to the
Comprehensive Environmental
Response, Compensation and Liability
Act of 1980, as Amended by the
Superfund Amendments and
Reauthorization Act

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice; request for public
comment.

SUMMARY: Notice is hereby given that a
proposed prospective purchaser
agreement associated with the Rutledge

Property Superfund Site in York
County, South Carolina was executed by
the Agency on October 6, 1996, and
executed by the Department of Justice
on December 3, 1996. This Agreement is
subject to final approval after the
comment period. The Prospective
Purchaser Agreement would resolve
certain potential EPA claims under
sections 106 and 107 of the
Comprehensive Environmental
Response, Compensation and Liability
Act of 1980, as Amended by the
Superfund Amendments and
Reauthorization Act of 1986
(““CERCLA"), against Cherry St.
Associates, L.L.C., the prospective
purchaser (‘“‘the Purchaser’). The
settlement would require the Purchaser
to exercise due care at the Site with
respect to any existing contamination
and to provide EPA access to the Site.

For thirty (30) days following the date
of publication of this notice, the Agency
will receive written comments relating
to the proposed settlement. The
Agency’s response to any comments
received will be available for public
inspection at the U.S. Environmental
Protection Agency, Region 4, 100
Alabama St., S.W., Atlanta, Georgia
30303.

DATES: Comments must be submitted on
or before January 16, 1997.

AVAILABILITY: The proposed settlement is
available for public inspection at the
U.S. Environmental Protection Agency,
Region 4, 100 Alabama St., S.\W.,
Atlanta, Georgia 30303. A copy of the
proposed agreement may be obtained
from Sherri Panabaker, Remedial Project
Manager, U.S. Environmental Protection
Agency, Region 4, 100 Alabama St.,
S.W., Atlanta, Georgia 30303. Comments
should reference the ““Rutledge Property
Superfund Site Prospective Purchaser
Agreement” and should be forwarded to
Sherri Panabaker, Remedial Project
Manager, at the above address.

FOR FURTHER INFORMATION CONTACT:
Kevin T. Beswick, Assistant Regional
Counsel, United States Environmental
Protection Agency, Region 4, 100
Alabama St., S.W., Atlanta, Georgia
30303, (404) 5629580, or by E-Mail at
“beswick.kevin@epamail.epa.gov’.

A. Stanley Meiburg,

Acting Regional Administrator.

[FR Doc. 96-31969 Filed 12-16-96; 8:45 am)]
BILLING CODE 6560-50-M
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FEDERAL COMMUNICATIONS
COMMISSION

Notice of Public Information
Collections Submitted to OMB for
Review and Approval

December 10, 1996.
SUMMARY: The Federal Communications
Commission, as part of its continuing
effort to reduce paperwork burden
invites the general public and other
Federal agencies to take this
opportunity to comment on the
following proposed and/or continuing
information collections, as required by
the Paperwork Reduction Act of 1995,
Public Law 104-13. An agency may not
conduct or sponsor a collection of
information unless it displays a
currently valid control number. No
person shall be subject to any penalty
for failing to comply with a collection
of information subject to the Paperwork
Reduction Act (PRA) that does not
display a valid control number.
Comments are requested concerning (a)
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
(b) the accuracy of the Commission’s
burden estimates; (c) ways to enhance
the quality, utility, and clarity of the
information collected and (d) ways to
minimize the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology.
DATES: Written comments should be
submitted on or before January 16, 1997.
If you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.
ADDRESSES: Direct all comments to
Dorothy Conway, Federal
Communications, Room 234, 1919 M
St., N.W., Washington, DC 20554 or via
internet to dconway@fcc.gov and
Timothy Fain, OMB Desk Officer, 10236
NEOB 725 17th Street, N.W.,
Washington, DC 20503 or
fain__t@al.eop.gov.
FOR FURTHER INFORMATION CONTACT: For
additional information or copies of the
information collections contact Dorothy
Conway at 202-418-0217 or via internet
at dconway@fcc.gov.
SUPPLEMENTARY INFORMATION:

OMB Approval Number: 3060—0250.

Title: Section 74.784 Rebroadcasts.

Form No.: N/A.

Type of Review: Reinstatement of a
previously approved collection.

Respondents: Businesses or other for-
profit; Not-for-profit institutions; State,
Local or Tribal Government.

Number of Respondents: 2,163.

Estimated Time Per Response: 1 hour.

Total Annual Burden: 2,163 hours.

Needs and Uses: Section 74.784
requires licensees of low power
television and TV translator stations to
notify the FCC when rebroadcasting
programs or signals of another station
and to certify that written consent has
been obtained from originating stations.
Data used by FCC staff to ensure
compliance with Section 325(a) of the
Communications Act, as amended.

OMB Approval Number: 3060-0249.

Title: Section 74.781 Station Records.

Form No.: N/A.

Type of Review: Reinstatement of a
previously approved collection.

Respondents: Businesses or other for-
profit; Not-for-profit institutions; State,
Local or Tribal Government.

Number of Respondents: 6,556.

Estimated Time Per Response: 0.25—
0.75 hour.

Total Annual Burden: 5,081 hours.

Needs and Uses: Section 74.781
requires licensees of low power
television, TV translator and TV booster
stations to maintain adequate records.
The records are used by FCC staff in
field inspections to assure that
reasonable measures are taken to
maintain proper station operations and
to assure compliance with the
Commission’s Rules.

Federal Communications Commission.
William F. Caton,

Acting Secretary.

[FR Doc. 96-31885 Filed 12—16-96; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL EMERGENCY
MANAGEMENT AGENCY

Fee for Services to Support FEMA’s
Offsite Radiological Emergency
Preparedness (REP) Program

AGENCY: Federal Emergency
Management Agency (FEMA).
ACTION: Notice.

SUMMARY: In accordance with FEMA’s
final rule, 44 CFR part 354, published in
the Federal Register on March 24, 1995,
(60 FR 15628), FEMA has established a
fiscal year (FY) 1997 hourly rate of
$29.64 for assessing and collecting fees
from Nuclear Regulatory Commission
(NRC) licensees for services provided by
FEMA personnel for FEMA’s REP
Program.

DATES: This user fee hourly rate is
effective for FY 1997 (October 1, 1996
to September 30, 1997).

FOR FURTHER INFORMATION CONTACT: O.
Megs Hepler, 111, Division Director,
Exercise Division, Preparedness,
Training and Exercise Directorate,
Federal Emergency Management
Agency, 500 C Street SW., Washington,
DC 20472, (202) 646—2867.
SUPPLEMENTARY INFORMATION: As
authorized by Public Law 104-204 (110
Stat. 2916), an hourly user fee rate of
$29.64 will be charged to NRC licensees
of commercial nuclear power plants for
all site-specific biennial exercise related
services provided by FEMA personnel
for FEMA’s REP Program under final
rule, 44 CFR Part 354, published in the
Federal Register on March 24, 1995, (60
FR 15628). All funds collected under
this rule will be deposited in the U.S.
Department of the Treasury to offset
appropriated funds obligated by FEMA
for its REP Program.

The hourly rate is established on the
basis of the methodology set forth in the
referenced FEMA final rule at 44 CFR
354.4(b), “*‘Determination of site-specific
biennial exercise related component for
FEMA personnel,” and will be used to
assess and collect fees for site specific
biennial exercise related services
rendered by FEMA personnel.

The establishment of this hourly rate
is intended only to address charges to
NRC licenses for service provided by
FEMA personnel, not FEMA charges for
services provided by FEMA personnel
under the flat fee component referenced
in the final rule at 44 CFR 354.4(d) and
for services provided by FEMA
contractors, which will be charged
under the final rule at 44 CFR 354.4(c)
and (d) for the recovery of appropriated
funds obligated for the Emergency
Management Planning and Assistance
(EMPA) portion of FEMA'’s REP Program
budget.

Dated: December 11, 1996.
Kay C. Goss,
Associate Director.
[FR Doc. 96-31996 Filed 12—-16-96; 8:45 am]
BILLING CODE 6718-20-M

FEDERAL MARITIME COMMISSION

Notice of Agreement(s) Filed

The Commission hereby gives notice
of the filing of the following
agreement(s) under the Shipping Act of
1984.

Interested parties can review or obtain
copies of agreements at the Washington,
DC offices of the Commission, 800
North Capitol Street, N.W., Room 962.
Interested parties may submit comments
on an agreement to the Secretary,
Federal Maritime Commission,
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Washington, DC 20573, within 10 days
of the date this notice appears in the
Federal Register.
Agreement No.: 224-200587-001.
Title: Puerto Rico Authorities/
Intership Army Terminal Agreement.
Parties:
Puerto Rico Ports Authority
International Shipping Agency, Inc
(“Intership™)

Synopsis: The proposed Agreement is
modified to resolve outstanding issues
and disputes (Docket No. 94-25), and to
clarify the parties’ respective rights and
obligations. The Agreement also grants
Intership an additional five-year
extension option, and makes various
other substantive and non-substantive
changes.

Agreement No.: 224-201010.

Title: Philadelphia Regional Port
Authority/Tioga Fruit Terminal Inc.
Lease Agreement.

Parties:

Philadelphia Regional Port Authority

Tioga Fruit Terminal Inc.

Synopsis: Under the proposed lease
agreement, Tioga will have exclusive
use of certain buildings and yard space
as well as berthing and other rights. The
initial term of the lease runs through
May 31, 1997, with an option to extend
for two additional months.

Agreement No.: 224-201011.

Title: Piers M/N/O Terminal Lease
and Development Agreement

Parties:

Puerto Rico Ports Authority

International Shipping Agency, Inc

(“Intership”)

Synopsis: The proposed Agreement
provides for the lease to, and
development and operation as a modern
public marine terminal by, Intership of
specified areas at the eastern end of the
Puerto Nuevo Marine Terminal area in
the Port of San Juan, which areas will
be delivered and developed in phases as
they become available. The Agreement
also provides for five-year development
period, followed by an initial 15-year
operating term, with two five-year
extension options.

Dated: December 12, 1996.

By order of the Federal Maritime
Commission.

Joseph C. Polking,

Secretary.

[FR Doc. 96—-31965 Filed 12—-16-96; 8:45 am]
BILLING CODE 6730-01-M

Ocean Freight Forwarder License
Applicants

Notice is hereby given that the
following applicants have filed with the

Federal Maritime Commission
applications for licenses as ocean freight
forwarders pursuant to section 19 of the
Shipping Act of 1984 (46 U.S.C. app.
1718 and 46 CFR 510).

Persons knowing of any reason why
any of the following applicants should
not receive a license are requested to
contact the Office of Freight Forwarders,
Federal Maritime Commission,
Washington, D.C. 20573.

AIT Ocean Systems, Inc., 210 Mittel
Drive, Wood Dale, IL 60191; Officers:
Steven Leturno, President; Daniel
Lisowski, Vice President

Paramount Transportation Service, Inc.,
2258 Lazy River Drive, Charleston, SC
29414, Officers: Gregg W. Aselage,
President; Robyn G. Aselage, Vice
President

International Transport Services, 18747
Sheldon Road, Cleveland, OH 44130;
Officer: Lawrence P. Yankow,
President

Dated: December 12, 1996.
Joseph C. Polking,
Secretary.
[FR Doc. 96-31964 Filed 12-16-96; 8:45 am]
BILLING CODE 6730-01-M

FEDERAL MEDIATION AND
CONCILIATION SERVICE

Labor-Management Cooperation
Program; Application Solicitation for
Labor-Management Committees FY
1997

A. Introduction

The following is the final solicitation
for the Fiscal Year (FY) 1997 cycle of
the Labor-Management Cooperation
Program as it pertains to the support of
labor-management committees. These
guidelines represent the continuing
efforts of the Federal Mediation and
Conciliation Service to implement the
provisions of the Labor-Management
Cooperation Act of 1978 which was
initially implemented in FY81. The Act
generally authorizes FMCS to provide
assistance in the establishment and
operation of plant, area, public sector,
and industry-wide labor-management
committees which:

(A) Have been organized jointly by
employers and labor organizations
representing employees in that plant,
area, government agency, or industry;
and

(B) Are established for the purpose of
improving labor-management
relationships, job security, and
organizational effectiveness; enhancing
economic development; or involving
workers in decisions affecting their jobs,
including improving communication

with respect to subjects of mutual
interest and concern.

The Program Description and other
sections that follow, as well as a
separately published FMCS Financial
and Administrative Grants Manual,
make up the basic guidelines, criteria,
and program elements a potential
applicant for assistance under this
program must know in order to develop
an application for funding consideration
for either a plant, area-wide, industry, or
public sector labor-management
committee. Directions for obtaining an
application kit and an optional video
tape may be found in Section H. A copy
of the Labor-Management Cooperation
Act of 1978, included in the application
kit, should be reviewed in conjunction
with this solicitation.

B. Program Description
Objectives

The Labor-Management Cooperation
Act of 1978 identifies the following
seven general areas for which financial
assistance would be appropriate:

(1) To improve communication
between representatives of labor and
management;

(2) To provide workers and employers
with opportunities to study and explore
new and innovative joint approaches to
achieving organizational effectiveness;

(3) To assist workers and employers
in solving problems of mutual concern
not susceptible to resolution within the
collective bargaining process;

(4) To study and explore ways of
eliminating potential problems which
reduce the competitiveness and inhibit
the economic development of the plant,
area, or industry;

(5) To enhance the involvement of
workers in making decisions that affect
their working lives;

(6) To expand and improve working
relationships between workers and
managers; and

(7) To encourage free collective
bargaining by establishing continuing
mechanisms for communication
between employers and their employers
through Federal assistance in the
formation and operation of labor-
management committees.

The primary objective of this program
is to encourage and support the
establishment and operation of joint
labor-management committees to carry
out specific objectives that meet the
forementioned general criteria. The term
“labor” refers to employees represented
by a labor organization and covered by
a formal collective bargaining
agreement. These committees may be
found at either the plant (worksite),
areas, industry, or public sector levels.
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A plant or worksite committee is
generally characterized as restricted to
one or more organizational or
productive units operated by a single
employer. An area committee is
generally composed of multiple
employers of diverse industries as well
as multiple labor unions operating
within and focusing upon city, county,
contiguous multicounty, or statewide
jurisdictions. An industry committee
generally consists of a collection of
agencies or enterprises and related labor
union(s) producing a common product
or service in the private sector on a
local, state, regional, or nationwide
level. A public sector committee
consists either of government employees
and managers in one or more units of a
local or state government, managers and
employees of public institutions of
higher education, or of employees and
managers of public elementary and
secondary schools. Those employees
must be covered by a formal collective
bargaining agreement or other
enforceable labor-management
agreement. In deciding whether an
application is for an area or industry
committee, consideration should be
given to the above definitions as well as
to the focus of the committee.

In FY 1997, competition will be open
to plant, area, private industry, and
public sector committees. Public Sector
committees will be divided into the sub-
categories for scoring purposes. One
sub-category will consist of committees
representing state/local units of
government and public institutions of
higher education. The second sub-
category will consist of public
elementary and secondary schools.

Special consideration will be given to
committee applications involving
innovative or unique efforts. All
application budget requests should
focus directly on supporting the
committee. Applicants should avoid
seeking funds for activities that are
clearly available under other Federal
programs (e.g., job training, mediation of
contract disputes, etc.).

Required Program Elements
1. Problem Statement

The application, which should have
numbered pages, must discuss in detail
what specific problem(s) face the plant,
area, government, or industry and its
workforce that will be addressed by the
committee. Applicants must document
the problem(s) using as much relevant
data as possible and discuss the full
range of impacts these problem(s) could
have or are having on the plant,
government, area, or industry. An
industrial or economic profile of the

area and workforce might prove useful
in explaining the problem(s). This
section basically discusses WHY the
effort is needed.

2. Results or Benefits Expected

By using specific goals and objectives,
the application must discuss in detail
WHAT the labor-management
committee as a demonstration effort will
accomplish during the life of the grant.
Applications that offer to provide
objectives after a grant is awarded will
receive little or no credit in this area.
While a goal of “improving
communication between employers and
employees’ may suffice as one over-all
goal of a project, the objectives must,
whenever possible, be expressed in
specific and measurable terms.
Applicants should focus on the impacts
or changes that the committee’s efforts
will have. Existing committees should
focus on expansion efforts/results
expected from FMCS funding. The
goals, objectives, and projected impacts
will become the foundation for future
monitoring and evaluation efforts.

3. Approach

This section of the application
specifies HOW the goals and objectives
will be accomplished. At a minimum,
the following elements must be
included in all grant applications:

(a) A discussion of the strategy the
committee will employ to accomplish
its goals and objectives;

(b) A listing, by name and title, of all
existing or proposed members of the
labor-management committee. The
application should also offer a rationale
for the selection of the committee
members (e.g., members represent 70%
of the area or plant workforce).

(c) A discussion of the number, type,
and role of all committee staff persons.
Include proposed position descriptions
for all staff that will have to be hired as
well as resumes for staff already on
board;

(d) In addressing the proposed
approach, applicants must also present
their justification as to why Federal
funds are needed to implement the
proposed approach;

(e) A statement of how often the
committee will meet (we require
meetings at least every other month) as
well as any plans to form subordinate
committees for particular purposes; and

(f) For applications from existing
committees (i.e., in existence at least 12
months prior to the submission
deadline), a discussion of past efforts
and accomplishments and how they
would integrate with the proposed
expanded effort.

4. Major Milestones

This section must include an
implementation plan that indicates
what major steps, operating activities,
and objectives will be accomplished as
well as a timetable for WHEN they will
be finished. A milestone chart must be
included that indicates what specific
accomplishments (process and impact)
will be completed by month over the
life of the grant using September 15,
1997, as the start date. The
accomplishment of these tasks and
objectives, as well as problems and
delays therein, will serve as the basis for
quarterly progress reports to FMCS.

5. Evaluation

Applicants must provide for either an
external evaluation or an internal
assessment of the project’s success in
meeting its goals and objectives. An
evaluation plan must be developed
which briefly discusses what basic
guestions or issues the assessment will
examine and what baseline data the
committee staff already has or will
gather for the assessment. This section
should be written with the application’s
own goals and objectives clearly in
mind and the impacts or changes that
the effort is expected to cause.

6. Letters of Commitment

Applications must include current
letters of commitment from all proposed
or existing committee participants and
chairpersons. These letters should
indicate that the participants support
the application and will attend
scheduled committee meetings. A
blanket letter signed by a committee
chairperson or other official on behalf of
all members is not acceptable. We
encourage the use of individual letters
submitted on company or union
letterhead represented by the
individual. The letters should match the
names provided under Section 3(b).

7. Other Requirements

Applicants are also responsible for the
following:

(a) The submission of data indicating
approximately how many employees
will be covered or represented through
the labor-management committee;

(b) From existing committees, a copy
of the existing staffing levels, a copy of
the by-laws, a breakout of annual
operating costs and identification of all
sources and levels of current financial
support;

(c) A detailed budget narrative based
on policies and procedures contained in
the FMCS Financial and Administrative
Grants Manual;

(d) An assurance that the labor-
management committee will not
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interfere with any collective bargaining
agreements; and

(e) An assurance that committee
meetings will be held at least every
other month and that written minutes of
all committee meetings will be prepared
and made available to FMCS.

Selection Criteria

The following criteria will be used in
the scoring and selection of applications
for award:

(1) The extent to which the
application has clearly identified the
problems and justified the needs that
the proposed project will address.

(2) The degree to which appropriate
and measurable goals and objectives
have been developed to address the
problems/needs of the area. For existing
committees, the extent to which the
committee will focus on expanded
efforts.

(3) The feasibility of the approach
proposed to attain the goals and
objectives of the project and the
perceived likelihood of accomplishing
the intended project results. This
section will also address the degree of
the innovativeness or uniqueness of the
proposed effort.

(4) The appropriateness of committee
membership and the degree of
commitment of these individuals to the
goals of the application as indicated in
the letters of support.

(5) The feasibility and thoroughness
of the implementation plan in
specifying major milestones and target
dates.

(6) The cost effectiveness and fiscal
soundness of the application’s budget
request, as well as the application’s
feasibility vis-a-vis its goals and
approach.

(7) The overall feasibility of the
proposed project in light of all of the
information presented for consideration;
and

(8) The value to the government of the
application in light of the overall
objectives of the Labor-Management
Cooperation Act of 1978. This includes
such factors as innovativeness, site
location, cost, and other qualities that
impact upon an applicant’s value in
encouraging the labor-management
committee concept.

C. Eligibility

Eligible grantees include state and
local units of government, labor-
management committees (or a labor
union, management association, or
company on behalf of a committee that
will be created through the grant), and
certain third party private non-profit
entities on behalf of one or more
committees to be created through the

grant. Federal government agencies and
their employees are not eligible.

Third-party private, non-profit
entities which can document that a
major purpose or function of their
organization has been the improvement
of labor relations are eligible to apply.
However, all funding must be directed
to the functioning of the labor-
management committee, and all
requirements under Part B must be
followed. Applications from third-party
entities must document particularly
strong support and participation from
all labor and management parties with
whom the applicant will be working.
Applications from third-parties which
do not directly support the operation of
a new or expanded committee will not
be deemed eligible, nor will
applications signed by entities such as
law firms or other third parties failing
to meet the above criteria.

Applicants who received funding
under this program in the past for
committee operations are generally not
eligible to apply. The only exceptions
apply to third-party grantees who seek
funds on behalf of an entirely different
committee.

D. Allocations

The total FY 1997 appropriation for
this program is $1.5 million, of which
at least $725,000 will be available
competively for new applicants.
Specific funding levels will not be
established for each type of committee.
Instead, the review process will be
conducted in such a manner that at least
two awards will be made in each
category (plant, industry, public sector,
and area), providing that FMCS
determines that at least two outstanding
applications exist in each category.
After these applications are selected for
award, the remaining applications will
be considered according to merit
without regard to category. A maximum
of $400,000 of the $1.5 million
appropriation has been reserved for the
limited continuation of FY95-funded
grantees.

In addition to the competitive process
identified in the preceding paragraph,
FMCS will set aside a sum not to exceed
thirty percent of its non-reserved
appropriation to be awarded on a non-
competitive basis. These funds will be
used only to support industry-specific
national-scope initiatives and/or
regional industry models with high
potential for widespread replication that
have been solicited by the Director of
the Service.

FMCS reserves the right to retain up
to an additional five percent of the FY97
appropriation to contract for program
support purposes (such as evaluation)

other than administration. In addition,
$25,000 has been reserved to support
the Ninth National Labor-Management
Conference which will be held in
Chicago on April 7-9, 1998.

E. Dollar Range and Length of Grants
and Continuation Policy

Awards to continue and expand
existing labor-management committees
(i.e., in existence 12 months prior to the
submission deadline) will be for a
period of 12 months. If successful
progress is made during this initial
budget period and if sufficient
appropriations for expansion and
continuation projects are available,
these grants may be continued for a
limited time at a 40 percent cash match
ratio. Initial awards to establish new
labor-management committees (i.e., not
yet established or in existence less than
12 months prior to the submission
deadline), will be for a period of 18
months. If successful progress is made
during this initial budget period and if
sufficient appropriations for expansion
and continuation projects are available,
these grants may be continued for a
limited time at a 40 percent cash match
ratio. The dollar range of awards is as
follows:

* Up to $35,000 in FMCS funds per
annum for existing in-plant or single
department public sector applicants;

* Up to $50,000 over 18 months for
new in-plant committee or single
department public sector applicants;

e Up to $75,000 in FMCS funds per
annum for existing area, industry and
multi-department public sector
committees applicants;

* Up to $100,000 per 18-month
period for new area, industry, and
multi-department public sector
committee applicants.

Applicants are reminded that these
figures represent maximum Federal
funds only. If total costs to accomplish
the objectives of the application exceed
the maximum allowable Federal
funding level and its required grantee
match, applicants may supplement
these funds through voluntary
contributions from other sources.
Applicants are also strongly encouraged
to consult with their local or regional
FMCS field offices to determine what
kinds of training may be available at no
cost before budgeting for such training
in their applications. A list of our field
leadership team and their phone
numbers is included in the application
kit.

F. Match Requirements and Cost
Allowability

Applicants for new labor-management
committees must provide at least 10
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percent of the total allowable project
costs. Applicants for existing
committees must provide at least 25
percent of the total allowable project
costs. All matching funds may come
from state or local government sources
or private sector contributions, but may
generally not include other Federal
funds. Funds generated by grant-
supported efforts are considered
‘“project income,” and may not be used
for matching purposes.

It will be the policy of this program
to reject all requests for indirect or
overhead costs as well as ““in-kind”’
match contributions. In addition, grant
funds must not be used to supplant
private or local/state government funds
currently spent for these purposes.
Funding requests from existing
committees should focus entirely on the
costs associated with the expansion
efforts. Also, under no circumstances
may business or labor officials
participating on a labor-management
committee be compensated out of grant
funds for their time spent at committee
meetings or time spent in training
sessions. Applicants generally will not
be allowed to claim all or a portion of
existing full-time staff time as an
expense or match contribution.

For a more complete discussion of
cost allowability, applicants are
encouraged to consult the FY97 FMCS
Financial and Administrative Grants
Manual which will be included in the
application kit.

G. Application Submission and Review
Process

Applications should be signed by
both a labor and management
representative and be postmarked no
later than April 19, 1997. No application
or supplementary materials can be
accepted after the deadline. It is the
responsibility of the applicant to ensure
that the application is correctly
postmarked by the U.S. Postal Service or
other carrier. An original application
containing numbered pages, plus three
copies, should be addressed to the
Federal Mediation and Conciliation
Service, Labor-Management Program
Services, 2100 K Street, NW,
Washington, D.C. 20427. FMCS will not
consider videotaped submissions or
video attachments to submissions.

After the deadline has passed, all
eligible applications will be reviewed
and scored initially by one or more
Customer Review Boards. The Board(s)
will recommend selected applications
for further funding consideration. The
Director, Labor-Management Program
Services, will finalize the scoring and
selection process. The individual listed
as contact person in Item 6 on the

application form will generally be the
only person with whom FMCS will
communicate during the application
review process.

All FY97 grant applicants will be
notified of results and all grant awards
will be made before September 15, 1997.
Applications submitted after the April
19 deadline date or that fail to adhere
to eligibility or other major
requirements will be administratively
rejected by the Director, Labor-
Management Program Services.

H. Contact

Individuals wishing to apply for
funding under this program should
contact the Federal Mediation and
Conciliation Service as soon as possible
to obtain an application kit. These Kits
and additional information or
clarification can be obtained free of
charge by contacting Karen Pierce or
Linda Stubbs, Federal Mediation and
Conciliation Service, Labor-
Management Program Services, 2100 K
Street, NW, Washington, DC 20427; or
by calling 202-606-8181.

An optional video tape, entitled ‘“How
to Apply for a Grant From FMCS”, is
also available. The tape, however, will
only be sent out after we receive a
specific written request for the video.
John Calhoun Wells,

Director, Federal Mediation and Conciliation
Service.

[FR Doc. 96-31916 Filed 12—-16-96; 8:45 am]
BILLING CODE 6732-01-M

FEDERAL RESERVE SYSTEM

Formations of, Acquisitions by, and
Mergers of Bank Holding Companies

The companies listed in this notice
have applied to the Board for approval,
pursuant to the Bank Holding Company
Act of 1956 (12 U.S.C. 1841 et seq.)
(BHC Act), Regulation Y (12 CFR Part
225), and all other applicable statutes
and regulations to become a bank
holding company and/or to acquire the
assets or the ownership of, control of, or
the power to vote shares of a bank or
bank holding company and all of the
banks and nonbanking companies
owned by the bank holding company,
including the companies listed below.

The applications listed below, as well
as other related filings required by the
Board, are available for immediate
inspection at the Federal Reserve Bank
indicated. Once the application has
been accepted for processing, it will also
be available for inspection at the offices
of the Board of Governors. Interested
persons may express their views in
writing on the standards enumerated in

the BHC Act (12 U.S.C. 1842(c)). If the
proposal also involves the acquisition of
a nonbanking company, the review also
includes whether the acquisition of the
nonbanking company complies with the
standards in section 4 of the BHC Act,
including whether the acquisition of the
nonbanking company can ‘‘reasonably
be expected to produce benefits to the
public, such as greater convenience,
increased competition, or gains in
efficiency, that outweigh possible
adverse effects, such as undue
concentration of resources, decreased or
unfair competition, conflicts of
interests, or unsound banking practices”
(12 U.s.C. 1843). Any request for
a hearing must be accompanied by a
statement of the reasons a written
presentation would not suffice in lieu of
a hearing, identifying specifically any
questions of fact that are in dispute,
summarizing the evidence that would
be presented at a hearing, and indicating
how the party commenting would be
aggrieved by approval of the proposal.
Unless otherwise noted, nonbanking
activities will be conducted throughout
the United States.

Unless otherwise noted, comments
regarding each of these applications
must be received at the Reserve Bank
indicated or the offices of the Board of
Governors not later than January 11,
1997.

A. Federal Reserve Bank of Kansas
City (John E. Yorke, Senior Vice
President) 925 Grand Avenue, Kansas
City, Missouri 64198:

1. Mid-America Bankshares, Inc.,
Baldwin City, Kansas; to become a bank
holding company by acquiring 100
percent of the voting shares of State
Bank of Esbon, Eshon, Kansas.

Board of Governors of the Federal Reserve
System, December 11, 1996.

Jennifer J. Johnson,

Deputy Secretary of the Board.

[FR Doc. 96—-31906 Filed 12-16-96; 8:45 am]
BILLING CODE 6210-01-F

Sunshine Act Meeting

AGENCY HOLDING THE MEETING: Board of
Governors of the Federal Reserve
System.

TIME AND DATE: Approximately 11:30
a.m., Friday, December 20, 1996,
following a recess at the conclusion of
the open meeting.

PLACE: Marriner S. Eccles Federal
Reserve Board Building, C Street
entrance between 20th and 21st Streets,
N.W., Washington, D.C. 20551.

STATUS: Closed
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MATTERS TO BE CONSIDERED:

1. Personnel actions (appointments,
promotions, assignments, reassignments, and
salary actions) involving individual Federal
Reserve System employees.

2. Any items carried forward from a
previously announced meeting.

CONTACT PERSON FOR MORE INFORMATION:
Mr. Joseph R. Coyne, Assistant to the
Board; (202) 452-3204. You may call
(202) 452-3207, beginning at
approximately 5 p.m. two business days
before this meeting, for a recorded
announcement of bank and bank
holding company applications
scheduled for the meeting.

Dated: December 13, 1996.
Jennifer J. Johnson,
Deputy Secretary of the Board.

[FR Doc. 96-32065 Filed 12—13-96; 10:27
am]
BILLING CODE 6210-01-P

Sunshine Act Meeting

AGENCY HOLDING THE MEETING: Board of
Governors of the Federal Reserve
System.

TIME AND DATE: 10:00 a.m., Friday,
December 20, 1996.

PLACE: Marriner S. Eccles Federal
Reserve Board Building, C Street
entrance between 20th and 21st Streets,
N.W., Washington, D.C. 20551.

STATUS: Open.
MATTERS TO BE CONSIDERED:

Summary Agenda

Because of its routine nature, no discussion
of the following item is anticipated. This
matter will be voted on without discussion
unless a member of the Board requests that
the item be moved to the discussion agenda.

1. Publication for comment of proposed
revisions to Regulation B (Equal Credit
Opportunity) to implement amendments to
the Equal Credit Opportunity Act regarding
‘“‘self-testing.”

Discussion Agenda

2. Proposal to increase the limitation on
the amount of revenue derived from
underwriting and dealing in bank-ineligible
securities by section 20 subsidiaries of bank
holding companies (proposed earlier for
public comment; Docket No. R—0841).

3. Proposed amendment to Regulation B
(Equal Credit Opportunity) regarding data
collection on all types of credit (proposed
earlier for public comment; Docket No. R—
0876).

4. Any items carried forward from a
previously announced meeting.

Note: This meeting will be recorded for the
benefit of those unable to attend. Cassettes
will be available for listening in the Board’s
Freedom of Information Office, and copies
may be ordered for $5 per cassette by calling
(202) 452-3684 or by writing to: Freedom of
Information Office, Board of Governors of the

Federal Reserve System, Washington, D.C.
20551.

CONTACT PERSON FOR MORE INFORMATION:
Mr. Joseph R. Coyne, Assistant to the
Board; (202) 452-3204.

Dated: December 13, 1996.
Jennifer J. Johnson,
Deputy Secretary of the Board.

[FR Doc. 96-32066 Filed 12—-13-96; 10:27
am]
BILLING CODE 6210-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

National Institute for Occupational
Safety and Health; Request for
Comments on the Proposed NIOSH
Document on Guidelines for Protecting
the Safety and Health of Health Care
Workers

AGENCY: National Institute for
Occupational Safety and Health
(NIOSH), Centers for Disease Control
and Prevention (CDC), Department of
Health and Human Services.

ACTION: Request for comments.

SUMMARY: NIOSH requests comments
concerning the updating of the 1988
NIOSH document, Guidelines for
Protecting the Safety and Health of
Health Care Workers (NIOSH
Publication No. 88-1191).

DATES: Written comments to this notice
should be submitted to Diane Manning,
NIOSH Docket Office, 4676 Columbia
Parkway, Mailstop C-34, Cincinnati,
Ohio 45226. Comments or data may be
submitted on the following topics (but
are not limited to these): (1) Target
audience, (2) format, (3) content, and (4)
methods of distribution. Comments
must be received on or before February
18, 1997. Comments may also be faxed
to Diane Manning at (513) 533-8285 or
submitted by email to:
dmm2@NIOSDT1.em.cdc.gov as
WordPerfect 5.0, 5.1/5.2, 6.0/6.1, or
ASCII files.

FOR FURTHER INFORMATION CONTACT:
Technical information may be obtained
from John J. Whalen, NIOSH, CDC, 4676
Columbia Parkway, Mailstop C-14,
Cincinnati, Ohio 45226, telephone (513)
533-8270.

SUPPLEMENTARY INFORMATION: Pursuant
to Sections 20 and 22 of the
Occupational Safety and Health Act of

1This publication (NTIS Publication No.PB-89—
148621) is available from the National Technical
Information Service (NTIS), 5285 Port Royal Road,
Springfield, VA 22161, telephone (703) 487-4650.

1970 (29 U.S.C. 669 and 671), NIOSH is
authorized to gather information and
develop recommendations for
improving occupational safety and
health.

More than 8 million health care
workers are employed in the United
States, and they constitute about 6
percent of the entire workforce. These
workers represent many different
occupations and are found in a wide
variety of work settings.

Since health care workers have very
diverse functions and duties, they are
exposed to many hazards. These
hazards include radiation, toxic
chemicals, biological agents, ergonomic
stressors, violence, stress, and physical
hazards such as heat and noise.

Few workplaces are as complex as
hospitals, where more than 50 percent
of health care workers are employed.
The number and types of hazards in
hospitals are extremely large. For
example, maintenance workers may be
exposed to solvents, asbestos, and
electrical hazards. Housekeepers are
exposed to detergents and disinfectants
that can cause skin rashes and eye and
throat irritation. Also, housekeepers
may be exposed to infectious diseases
such as hepatitis or acquired
immunodeficiency syndrome (AIDS)
from hypodermic needles that have not
been properly discarded. Nurses
confront such potential hazards as
exposure to infectious diseases and
toxic substances, back injuries, radiation
exposure, and stress.

In 1988, NIOSH published the
Guidelines for Protecting the Safety and
Health of Health Care Workers.
However, since that time, knowledge
concerning these hazards has increased,
and additional recommendations have
been made. For example, CDC
recommendations for protecting health
care workers from tuberculosis and
AIDS have changed significantly, as
have NIOSH recommendations
concerning relevant respiratory
protection.

NIOSH is aware that a number of
directions can be taken to update the
document; therefore, a draft document
outline and list of issues have been
prepared by CDC to ascertain the
appropriateness of the proposed
document content and format. NIOSH is
soliciting comments on the document
outline provided below:

. Document Outline

Foreword

Abstract

Contents
Abbreviations
Acknowledgments
Introduction
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Overview of Health Care Industry

Overview of Hazards

Development of Occupational Safety and
Health Programs

Administrative support

Employee involvement

Health and safety committee

Multidisciplinary team approach

Medical surveillance program

Rehabilitation

Legal and ethical considerations

Americans with Disabilities Act (ADA)

Worksite analysis

Literature review

ldentification of hazard categories

Worksite survey

Hazard analysis

Exposure monitoring (biological and
environmental)

Safety and health training

Program review and evaluation

Development of emergency plans

Hazards

Hazardous agents

Biological agents

Chemical agents

Disinfectants and sterilants

Antibiotics

Hormones

Antineoplastics

Waste anesthetic gases

Latex (allergy)

Aerosolized medications (e.g., ribavirin)

Hazardous waste

Physical hazards

Compressed gases and chemicals (toxic,
reactive, corrosive, or flammable
properties)

Extreme temperatures (e.g., burns caused
by cryogenic compounds such as dry ice
or liquid nitrogen, or burns caused by
the use of autoclaves or incinerators for
sterilization)

Mechanical (e.g., lacerations, punctures,
and abrasions)

Electrical

Radiation (ionizing and nonionizing)

Noise

Violence

Slips and falls

Ergonomic hazards

Lifting (strains or back injuries)

Standing (for long periods of time)

Poor lighting (eye strain)

Psychological hazards

Job specialization

Discrimination

Ergonomic factors

Technological changes

Work schedules (e.g., shift work, leave
policies)

Downsizing

Violence

Staff/patient ratios and occupational mix

Each of the major hazard categories
identified above will be divided into the
following subsections:

a. Explanation of the hazard

b. Occupations at risk

c. Locations in the health care facility
where the hazard may occur

d. Discussion of relevant regulations

e. Discussion of controls that are
specific for the hazard that will not

otherwise be covered in the general
control technology chapter

f. Additional resources (e.g., relevant
literature, World Wide Web (www)
sites).

Control Technology—General

Directory of Occupational Safety and
Health Information for Health Care
Workers

Appendices

a. Publications relevant to controlling
infectious agents in the health care
environment

b. Occupational hazards by location

c. Chemicals encountered in selected
health care occupations

d. Annotated bibliography

Index

I1. Issues

The draft outline provided above
assumes that each chapter or section of
the updated document will be
developed by an expert in the area.
Many of these experts will come from
CDC but outside experts will also be
utilized. To ensure that the information
in the document is appropriate and
reaches the target audiences, there are
several issues which should be
considered by commentors:

a. The 1988 Guidelines discussed
only hazards associated with hospitals
(not other health care settings such as
nursing homes or drug treatment
centers). It is assumed that information
that is relevant for hospitals is also
relevant for other health care facilities.
The issue is whether information (e.g.,
reports of hazards) about health care
facilities other than hospitals should be
included in the revised guidelines, if
available.

b. The draft format is based on the
type of hazard (e.g., physical,
ergonomic, and chemical). The issue is
whether this is the best approach or if
another format (e.g., presenting hazards
by job task or occupation) would be
better. Another issue involving the
format structure is whether suggested
chapters should be deleted or additional
chapters included.

c. The development of small
documents for different health care
settings (e.g., biomedical laboratory,
nursing home, home care, etc.) or
occupations (e.g., nursing aids,
radiological technicians, pharmacists)
would be useful. The issue is whether
or not these smaller documents should
be done in place of one larger, all
inclusive document as outlined above or
in addition to this document.

d. The potential users of the health
care worker guidelines include
occupational physicians, administrators
of health care facilities, nurses,
engineers, nursing aides, safety

professionals, industrial hygienists, and
safety and health committees. The issue
is whether the language and content
should be targeted to specific
occupations.

e. Information and recommendations
applicable to controlling hazards in the
health care industry change on a regular
basis. There are a number of
mechanisms that can be utilized to
update this information such as
providing “updates’ on a website (e.g.,
as a subsection of the Institute’s www
site on the internet) and/or providing
the information on a CD-ROM that is
updated on a regular basis. The issue is
what is the best mechanism(s) for
reaching each intended audience(s).

Dated: December 2, 1996.
William E. Halperin,
Acting Director, National Institute for
Occupational Safety and Health Centers for
Disease Control and Prevention (CDC)
[FR Doc. 96-31949 Filed 12-16-96; 8:45 am]

BILLING CODE 4163-19-P

Food and Drug Administration
[Docket No. 96M—-0471]

Bartels Prognostics, Inc.; Premarket
Approval of Bartels ChemoResponse
Assay

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing its
approval of the application by Bartels
Prognostics, Inc., Issaquah, WA, for
premarket approval, under the Federal
Food, Drug, and Cosmetic Act (the act),
of Bartels ChemoResponse Assay. After
reviewing the recommendation of the
Microbiology Devices Panel, FDA’s
Center for Devices and Radiological
Health (CDRH) notified the applicant,
by letter of August 1, 1996, of the
approval of the application.

DATES: Petitions for administrative
review by January 16, 1997.

ADDRESSES: Written requests for copies
of the summary of safety and
effectiveness data and petitions for
administrative review to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, 12420
Parklawn Dr., rm. 1-23, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Sharon L. Hansen, Center for Devices
and Radiological Health (HFZ-440),
Food and Drug Administration, 9200
Corporate Blvd., Rockville, MD 20850,
301-594-1293.



Federal Register / Vol. 61, No. 243 / Tuesday, December 17, 1996 / Notices

66283

SUPPLEMENTARY INFORMATION: On
November 23, 1994, Bartels Prognostics,
Inc., Issaquah, WA 98027, submitted to
CDRH an application for premarket
approval of Bartels ChemoResponse
Assay. The device is an in vitro
diagnostic device intended for use to
determine resistance to 5-Fluorouracil
(5—-FU) of cells isolated from breast
tumors and is indicated for use to assist
physicians in determining if 5-FU is an
ineffective treatment for relapsed breast
cancer patients.

On May 1, 1995, the Microbiology
Devices Panel of the Medical Devices
Advisory Committee, an FDA advisory
committee, reviewed and recommended
approval of the application. On August
1, 1996, CDRH approved the application
by a letter to the applicant from the
Director of the Office of Device
Evaluation, CDRH.

A summary of the safety and
effectiveness data on which CDRH
based its approval is on file in the
Dockets Management Branch (address
above) and is available from that office
upon written request. Requests should
be identified with the name of the
device and the docket number found in
brackets in the heading of this
document.

Opportunity for Administrative Review

Section 515(d)(3) of the act (21 U.S.C.
360e(d)(3)) authorizes any interested
person to petition, under section 515(g)
of the act, for administrative review of
CDRH'’s decision to approve this
application. A petitioner may request
either a formal hearing under 21 CFR
part 12 of FDA’s administrative
practices and procedures regulations or
a review of the application and CDRH’s
action by an independent advisory
committee of experts. A petition is to be
in the form of a petition for
reconsideration under 21 CFR 10.33(b).
A petitioner shall identify the form of
review requested (hearing or
independent advisory committee) and
shall submit with the petition
supporting data and information
showing that there is a genuine and
substantial issue of material fact for
resolution through administrative
review. After reviewing the petition,
FDA will decide whether to grant or
deny the petition and will publish a
notice of its decision in the Federal
Register. If FDA grants the petition, the
notice will state the issue to be
reviewed, the form of review to be used,
the persons who may participate in the
review, the time and place where the
review will occur, and other details.

Petitioners may, at any time on or
before January 16, 1997 file with the
Dockets Management Branch (address

above) two copies of each petition and
supporting data and information,
identified with the name of the device
and the docket number found in
brackets in the heading of this
document. Received petitions may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.
This notice is issued under the
Federal Food, Drug, and Cosmetic Act
(secs. 515(d), 520(h) (21 U.S.C. 360e(d),
360j(h))) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.10) and redelegated to the
Director, Center for Devices and
Radiological Health (21 CFR 5.53).

Dated: October 24, 1996.
Joseph A. Levitt,

Deputy Director for Regulations Policy, Center
for Devices and Radiological Health.

[FR Doc. 96-31934 Filed 12-16-96; 8:45 am]
BILLING CODE 4160-01-F

[Docket No. 96M—-0350]

Roche Molecular Systems, Inc.;
Premarket Approval of Roche Amplicor
HIV-1 Monitor Test

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing its
approval of the application by Roche
Molecular Systems, Inc., Somerville, NJ,
for premarket approval, under the
Federal Food, Drug, and Cosmetic Act
(the act), of the Roche Amplicor HIV-1
Monitor Test. After reviewing the
recommendation of the Blood Products
Advisory Committee (BPAC), FDA’s
Center for Biologics Evaluation and
Research (CBER) notified the applicant,
by letter of June 3, 1996, of the approval
of the application.

DATES: Petitions for administrative
review by January 16, 1997.

ADDRESSES: Written requests for copies
of the summary of safety and
effectiveness data and petitions for
administrative review to the Dockets
Management Branch (HFA-305), Food
and Drug Administration, 12420
Parklawn Dr., rm. 1-23, Rockville, MD
20857.

FOR FURTHER INFORMATION CONTACT:
Sukza Hwangbo, Center for Biologics
Evaluation and Research (HFM-380),
1401 Rockville Pike, Rockville, MD
20852-1448, 301-827-3524.
SUPPLEMENTARY INFORMATION: On
November 3, 1995, Roche Molecular
Systems, Inc., Summerville, NJ 08876—
3771, submitted to CBER an application
for premarket approval of the Roche

Amplicor HIV-1 Monitor Test. The
device is intended to quantitate human
immunodeficiency virus Type 1 (HIV-1)
ribonucleic acid (RNA) in human
plasma and is to be used in conjunction
with clinical presentation and other
laboratory markers as an indicator of
HIV-1 disease prognosis. The Amplicor
HIV-1 Monitor Test is based on the
following processes: (1) Reverse
transcriptase (RT) of target HIV-1 RNA
to generate complimentary
deoxyribonucleic acid (cDNA); (2)
polymerase chain reaction (PCR)
amplification of target cDNA,; (3)
hybridization of PCR amplified cDNA to
specific oligonucleotide probes; and (4)
detection of the probe-cDNA complex
by colorimetric means. The device is not
intended to be used as a HIV-1
screening test, or as a diagnostic test to
confirm the presence of HIV infection.

On March 21, 1996, the premarket
approval application (PMA) was
referred to BPAC, an FDA advisory
committee, for its recommendation
regarding the use of the Amplicor HIV—-
1 Monitor Test to assist in disease
prognosis, monitoring therapy, and
patient management. From data
presented by FDA, BPAC determined
the test to be capable of precise and
accurate measurement of HIV-1 RNA in
samples of human plasma. BPAC
recommended that the Amplicor HIV-1
Monitor Test was acceptable for use in
the prognosis of HIV disease in specific
populations, e.g., patients with CD4
positive cells of a predefined level.
BPAC stated that they viewed therapy
monitoring and patient management as
being closely related, nonseparable
issues and that sufficient clinical
studies had not been performed to
demonstrate the utility of the Amplicor
HIV-1 Monitor Test for such uses.
BPAC recommended that further
postmarket surveillance studies could
be conducted to determine whether the
Amplicor HIV-1 Monitor Test could be
validated for uses other than prognosis,
i.e., therapy monitoring and patient
management. CBER considered the
BPAC recommendations and opinions
when conducting its review of the PMA
for the Amplicor HIV-1 Monitor Test.
On June 3, 1996, CBER approved the
application by a letter to the applicant
from the Director, Office of Blood
Research and Review, CBER.

The June 3, 1996, application
approval letter restated postapproval
conditions previously agreed to by
Roche Molecular Systems, Inc., in a May
31, 1996, letter to FDA, whereby Roche
Molecular Systems, Inc., will: (1)
Perform postapproval studies to
correlate measurements made with the
Amplicor HIV-1 Monitor Test with
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clinical endpoints; (2) train laboratory
personnel in the use of the Amplicor
HIV-1 Monitor Test at Roche
Diagnostics corporate headquarters
training facility and at customers’
facilities to include discussions of the
basic principles of PCR nucleic acid
amplification, the design and
maintenance of a nucleic acid
amplification laboratory, management of
workflow, equipment maintenance, and
trouble shooting techniques; (3) provide
the agency with lot release test results
for the first three commercial lots of the
Amplicor HIV-1 Monitor Test, submit
lot release data for every third lot for a
period of 12 months postapproval, and
comply with agency determinations
regarding the need for submissions of
lot release data beyond the 1-year
postapproval period; and (4) develop
and provide physician and patient
educational materials to include
information on HIV infection, acquired
immune deficiency syndrome (AIDS),
anti-viral treatment modalities, viral
load testing, the Amplicor HIV-1
Monitor Test, and a statement that the
clinical significance of HIV-1 RNA
measurements has not been fully
established and that studies are in
progress to determine the role of HIV
RNA measurements.

A summary of the safety and
effectiveness data on which CBER based
its approval is on file in the Dockets
Management Branch (address above)
and is available from that office upon
written request. Requests should be
identified with the name of the device
and the docket number found in
brackets in the heading of this
document.

Opportunity for Administrative Review

Section 515(d)(3) of the act (21 U.S.C.
360e(d)(3)) authorizes any interested
person to petition, under section 515(g)
of the act, for administrative review of
CBER'’s decision to approve this
application. A petitioner may request
either a formal hearing under part 12 (21
CFR part 12) of FDA’s administrative
practices and procedures regulations or
a review of the application and CBER’s
action by an independent advisory
committee of experts. A petition is to be
in the form of a petition for
reconsideration under §10.33(b) (21
CFR 10.33(b)). A petitioner shall
identify the form of review requested
(hearing or independent advisory
committee) and shall submit with the
petition supporting data and
information showing that there is a
genuine and substantial issue of
material fact for resolution through
administrative review. After reviewing
the petition, FDA will decide whether to

grant or deny the petition and will
publish a notice of its decision in the
Federal Register. If FDA grants the
petition, the notice will state the issue
to be reviewed, the form of review to be
used, the persons who may participate
in the review, the time and place where
the review will occur, and other details.

Petitioners may, at any time on or
before January 16, 1997, file with the
Dockets Management Branch (address
above) two copies of each petition and
supporting data and information,
identified with the name of the device
and the docket number found in
brackets in the heading of this
document. Received petitions may be
seen in the office above between 9 a.m.
and 4 p.m., Monday through Friday.

This notice is issued under the
Federal Food, Drug, and Cosmetic Act
(secs. 515(d), 520(h) (21 U.S.C. 360e(d),
360j(h))) and under authority delegated
to the Commissioner of Food and Drugs
(21 CFR 5.10) and redelegated to the
Director, Center for Biologics Evaluation
and Research (21 CFR 5.53).

Dated: November 26, 1996.
Kathryn C. Zoon,

Director, Center for Biologics Evaluation and
Research.

[FR Doc. 96-31935 Filed 12-16-96; 8:45 am]
BILLING CODE 4160-01-F

Health Care Financing Administration
[HCFA-R-38]

Agency Information Collection
Activities: Proposed Collection;
Comment Request

In compliance with the requirement
of section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995, the
Health Care Financing Administration
(HCFA), Department of Health and
Human Services, is publishing the
following summary of proposed
collections for public comment.
Interested persons are invited to send
comments regarding the burden
estimate or any other aspect of this
collection of information, including any
of the following subjects: (1) The
necessity and utility of the proposed
information collection for the proper
performance of the agency’s functions;
(2) the accuracy of the estimated
burden; (3) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (4) the use of
automated collection techniques or
other forms of information technology to
minimize the information collection
burden.

Type of Information Collection
Request: Revision of a currently

approved collection; Title of
Information Collection: Conditions of
Participation for Rural Health Clinics,
42 CFR 491.9 Subpart A; Form No.:
HCFA-R-38; Use: This information is
needed to determine if rural health
clinics meet the requirements for
approval for Medicare participation.
Frequency: Other (Initial application for
Medicare); Affected Public: Individuals
or Households; Business or other for
profit; Not for profit institutions; Farms;
Federal Government; and State, Local or
Tribal Government; Number of
Respondents: 3,076; Total Annual
Hours: 10,642.

To obtain copies of the supporting
statement for the proposed paperwork
collections referenced above, access
HCFA’s WEB SITE ADDRESS at http://
www.hcfa.gov/regs/prdact95.htm, or to
obtain the supporting statement and any
related forms, E-mail your request,
including your address and phone
number, to Paperwork@hcfa.gov, or call
the Reports Clearance Office on (410)
786-1326. Written comments and
recommendations for the proposed
information collections must be mailed
within 60 days of this notice directly to
the HCFA Paperwork Clearance Officer
designated at the following address:
HCFA, Office of Financial and Human
Resources, Management Analysis and
Planning Staff, Attention: Louis Blank,
Room C2-26-17, 7500 Security
Boulevard, Baltimore, Maryland 21244—
1850.

Date: December 9, 1996.
Edwin J. Glatzel,

Director, Management Analysis and Planning
Staff, Office of Financial and Human
Resources.

[FR Doc. 96-31907 Filed 12-16-96; 8:45 am]

BILLING CODE 4120-03-P

Health Resources and Services
Administration

Agency Information Collection
Activities: Proposed Collection:
Comment Request

In compliance with the requirement
of Section 3506(c)(2)(A) of the
Paperwork Reduction Act of 1995 for
opportunity for public comment on
proposed data collection projects, the
Health Resources and Services
Administration (HRSA) will publish
periodic summaries of proposed
projects being developed for submission
to OMB under the Paperwork Reduction
Act of 1995. To request more
information on the proposed project or
to obtain a copy of the data collection
plans and draft instruments, call the
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HRSA Reports Clearance Officer on
(301) 443-1129.

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques

or other forms of information
technology.

Proposed Project

Grants for Hospital Construction and
Modernization—Federal Right of
Recovery and Waiver of Recovery (42
CFR 124, Subpart H) (OMB No. 0915—
0099)—Extension, no change—The
regulation known as ‘“‘Federal Right of
Recovery and Waiver of Recovery”,
provides a means for the Federal
Government to recover grant funds and
a method of calculating interest when a
grant-assisted facility under Title VI and
XVI is sold or leased, or there is a

change in use of the facility. It also
allows for a waiver of the right of
recovery under certain circumstances.
Facilities are required to provide written
notice to the Federal Government when
such a change occurs, and to provide
copies of sales contracts, lease
agreements, estimates of current assets
and liabilities, value of equipment,
expected value of land on the new
owner’s books and remaining
depreciation for all fixed assets involved
in the transactions, and other
information and documents pertinent to
the change of status.

Estimates of Annualized Hour Burden

Responses
Regulation rNumber of per Hours per Total burden
espondents respondent response hours
124.704 (D) @GN0 707 .o s 20 1 3 60

Send comments to Patricia Royston,
HRSA Reports Clearance Officer, Room
14-36, Parklawn Building, 5600 Fishers
Lane, Rockville, MD 20857. Written
comments should be received within 60
days of this notice.

Dated: December 11, 1996.
J. Henry Montes,

Associate Administrator for Policy
Coordination.

[FR Doc. 96-31933 Filed 12-15-96; 8:45 am]
BILLING CODE 4160-15-P

Office of Inspector General

Program Exclusions: November 1996

AGENCY: Office of Inspector General,
HHS.

ACTION: Notice of program exclusions.
During the month of November 1996,
the HHS Office of Inspector General
imposed exclusions in the cases set
forth below. When an exclusion is
imposed, no program payment is made
to anyone for any items or services
(other than an emergency item or
service not provided in a hospital
emergency room) furnished, ordered or
prescribed by an excluded party under
the Medicare, Medicaid, Maternal and

Child Health Services Block Grant and
Block Grants to States for Social
Services programs. In addition, no
program payment is made to any
business or facility, e.g., a hospital, that
submits bills for payment for items or
services provided by an excluded party.
Program beneficiaries remain free to
decide for themselves whether they will
continue to use the services of an
excluded party even though no program
payments will be made for items and
services provided by that excluded
party. The exclusions have national
effect and also apply to all Executive
Branch procurement and non-
procurement programs and activities.

Subject, city, state

Effective date

PROGRAM-RELATED CONVICTIONS

BRENNER-JONES, BARBARA, PHOENIX, AZ
CIMINELLO, ROBERT, COLUMBUS, OH
DELOWE, SARAH ELAINE, GOODYEAR, AZ .
GIBSON, BUFORD JR., PALOS VERDES, CA
HANSEN, JOSEPH M., LOGAN, UT
HARRIS, SHIRLEY, LEMMON, SD
HEARD, NOVELLA, SOUTHFIELD, MI
HERB, GREGORY W., SAN JOSE, CA
IGNACIO, AZUCENA C., HONOLULU, HI .
KIDD, FLOYD R., CORYDON, IN

KUTSCH, EUGENE, ALBANY, OR
LAO, VINCENTE P., PITTSBURG, CA ...
LAYMAN, BOBBY D., EWA BEACH, HI .
LONG, NAROEUN, SIGNAL HILL, CA ...
MACK, JOHN R., OSHKOSH, WI
MACK, RICHARD A., WAUPUN, WI
MOBLEY, CHARLES S., ZACHARY, LA ...
NELSON, SCOTT NEIL, ABILENE, TX ...
NEWBY, JEANETTE A., BOISE, ID

O’'DELL, DENNIS WILLIAM, COSTA MESA, CA .

PATTERSON, TERRY, SIOUX FALLS, SD ...
REVILLE, DONALD N., BORON, CA

SONGDEJ, NITIVADEE, ROWLAND HGTS, CA

KIRK, ARCHIE JAMES, REDONDO BEACH, CA

12/09/96
12/11/96
12/09/96
12/09/96
12/11/96
12/11/96
12/11/96
12/12/96
12/12/96
12/11/96
12/09/96
12/12/96
12/12/96
12/12/96
12/09/96
12/11/96
12/11/96
12/11/96
12/11/96
12/12/96
12/09/96
12/11/96
12/09/96
12/09/96
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Subject, city, state

Effective date

VALLS, DIANA L., SACRAMENTO, DA ... ittt ettt ettt e e e et e s st e e et e e aa b et e ek b e e e st e e e sasr e e e asneeesabeeeeareeeesaneeennnne 12/09/96
VAN KEAHEY, JADE TINAMARIE, REDONDO BEACH, CA ....oiiiiii e 12/09/96
PATIENT ABUSE/NEGLECT CONVICTIONS
ALLEN, MELINDA, GURDON, AR ... i bbb e e s e e e s b e e s s b e e s s b b e e s s b e e e s s sba s e s s b e e e s sab e e e aes 12/11/96
BAILEY, JUANITA JOHNSON, MINDEN, LA ... bbb e b e s a e ba e 12/11/96
CUTHBERT, ANDREE M., CANAL FULTON, OH ..ot 12/11/96
DAVIS, JAMES MICHAEL, FARMERS BRANCH, TX ...t b e s bn e bae e 12/11/96
GIBSON, JOHN W., JONESBORO, AR ...t e e st e e s e e e e s s ha e e s e b e e e s b b e e e s b b e e s s aba e e s sabe e e sban e s sanaeas 12/11/96
HARDEN, NICOLE PLESHETTE, LONG BEACH, CA .. 12/09/96
HOLLAND, VERONICA A., RANDALLSTOWN, MD 12/11/96
LIGON, EUNICE, CINCINNATI OH ........cccceviiiininnne 12/11/96
LUNZER, RICHARD G., ST PAUL, MN ... s e sb s bbb 12/11/96
MITTS, PAUL, JONESBORO, AR ...t bbb e bbb s b e s b s b e s b e e s e s sh e s saa e e b e s ab e sb e 12/11/96
NOLT, JULIA C., DALTON, OH .ottt s e e e b e b e s b e e e b s h b e e b e e s ba e s sh e e saa e e b e e e e sbe e 12/11/96
PRATER, JERALD D., EVERETT, WA . o b e e s b e e s ae e bea e 12/12/96
TRUDO, SHANE, SPEARFISH, SD ....oiiiiiiiiiii bbb s a e e s b e e e b e e saa e e e aes 12/11/96
VANDEMORE, ADAM M., FAIRVIEW, SD ..ottt bbb s a s sb e s b e e sa e e 12/11/96
WILLIAMS, DANNY W., MANSURA, LA . e bbb e e b b e s s b b e e s b e s e s s b e e e s b e e e aes 12/11/96
ZIEGLER, GENE CHARLES, PHOENIX, AZ ..o bbb bbb e e s s a e s bb e e s b s 12/09/96
CONVICTION FOR HEALTH CARE FRAUD
DAHL, CAROLE ANN, TACOMA, WA i bbb e e b e e s s b b e e s s b e e e s e b e e e s e b e e s s bb e e s b e s e s ea e 12/09/96
FANDINO, SENADOR V., SAN DIEGO, CA ...ttt s b e a e sb s e e en st sre e 12/09/96
GALPERIN, MURA, HUNTINGDON, PA ..o bbb s bbb 12/11/96
HOLIEN, KATJA DIETLINDE, SPOKANE, WA ... o i n et 12/09/96
MILLER, SABRYNA, HAYDEN LAKE, ID ...ttt bbb e b e e s b e e s a e s baa e 12/09/96
TSAN, VICTOR, HOLLAND, PA ..ottt ettt e et et eeo et e st e e e s et e e b b e e e st b e e e sab st e e sab et e e ke e e e e be e e e sateeessaneeeenes 12/11/96
WATSON, SARAH E., UNION, ME 12/11/96
WILLIAMS, ANDRE L., ANN ARBOR, MI 12/11/96
BAGLIVIO, ROBIN, DOUGLASVILLE, PA ..o e bbbt 12/11/96
BLACKOWIAK, TIMOTHY J., FARIBAULT, MN ... bbb e s s bb e a s s ba e 12/11/96
BUCUR, JOHN C., FAIRFAX, VA i h e e b e b s b e s s b e s h e s b e e s b e e sb e s e e s b e st e sb e 12/11/96
CARROL, RAY, CIRCLEVILLE, OH ..o b e e a e e e e e b e e s s e e s s b b e e s b e s e bb e s s b b 12/11/96
CARTER, HERBERT EUGENE, PHOENIX, AZ ......oiiiiiiiiiii it 12/09/96
CARUSO, ALYCE F., HOLDEN, MA .. e e e s b e s b e e b e e e s e e e s b b e e s s b e e s s b b e e s s bb e s s s b b n e s sab e 12/11/96
DOUCETTE, SUSAN, NASHUA, NH ..o e et sre e 12/11/96
FARBSTEIN, MARTIN E., GALENA, IL oo bbb b e b e e e e s b e e e e b e e e s bb e e s aa e bes e 12/11/96
FLAHERTY, MARY F., DORCHESTER, MA ... i i e 12/11/96
FRONISTA, GEORGE R., DAYTON, OH ..o bbb e e s b e e s s e e e ab e e s b e e ben e 12/11/96
GUZZETTA, ROBERT V., CEDAR GROVE, WI 12/11/96
HLAD, LARISSA A., CARNEGIE, PA .. s e e s b e e s b b e e s b e e e s s b e e e s s b e e e s ab e e s s b e e s bnn e 12/11/96
JENKINS, VERN W., SPOKANE, WA ... i e bbb e b s b e s b e e a b e b e sa e e s b san e enae s 12/12/96
MUETZEL, MARLENE A., COTTAGE GROVE, MN .. 12/11/96
PITMAN, MELISSA, ESSEX, MA ......cccoiiiiiiiinie 12/11/96
POULIOT, CURTIS, INTERNATIONAL FALLS, MN .. 12/11/96
RAHKOLA, BETHANY SUSAN, CRYSTAL, MN ........ 12/11/96
RETHERFORD, PAMELA E., BURNSVILLE, MN ..... 12/11/96
SITAR, MELANIE, TEWKSBURY, MA .. i bbb e e b b e s sh e s b e s st e s b e e s b e e sae e sane e 12/11/96
WELCH, FREDERICK WILLIAM, CORNING, NY ..ot a s s b e s e sb e e sa e aes 12/11/96
ZUCKER, MARTIN L., SIOUX CITY, A i e h e b b e sb e e s b e e e b e s b e s sae s sane e 12/11/96
BEEM, MARY OSA, FILER, ID ..o et h e s s b e e s e s e e st e e a e sh e s e e e b e e b e e sre e 12/12/96
CORBITT, CALVIN P., BRUNSWIDK, OH 12/11/96
JONES, META, AMERICAN FALLS, ID ....uiiiiiiiiiii s sh e s e s b e s e b e an e nee s 12/12/96
MORTHLAND, SHIRLEY A., BOISE, ID ...t bbb e e s b e e e s s b e e e e s b e e s s e be e e s ab e e e s bae e e anne e 12/09/96
OWNED/CONTROLLED BY CONVICTED/EXCLUDED
KEYSTONE MEDICAL PROPERTIES, LITTLE ROCK, AR 12/11/96
KIRTLEY EXTRA CARE INC., LANCER MEDICAL INC ..... 12/11/96
LANCER MEDICAL INC., LITTLER MEDICAL INC .........ccccceoueee. 12/11/96
MEDICAL SUPPORT SERVICES INC., LITTLER ROCK, AR ...coiiiii i 12/11/96
MEDICO, GRAPEVINE, TX ittt ittt sttt ettt e e e b e s s e e e s bt e e sa b et oo eb b et e o bbb e e saE b e e e sab s e e e abe e s e e be e s e e abe e e s ar e e e snneeesanneeeas 12/11/96
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MOBLEY CHIROPRACTIC FAMILY, ZACH A R, LA ittt ettt e sttt e e e s e sttt e e e e st bttt e e e e e e snebeeeteeeseanbntneeeeeessansnnns 12/11/96
SOUTHWEST MEDICAL INC., LITTLER ROCK, AR ................. 12/11/96
STACO MARKETING & SUPPLY INC., LITTLER ROCK, AR ..oiiiiiiiiiiitiee ettt s ettt e e sttt e e e s s ettt e e e e e s nbn e e e e e e s e snnntreeeeeeenans 12/11/96

DEFAULT ON HEAL LOAN

AMAYA, ABRAHAM, LOS ALAMITOS, CA .. ittt ee et ettt e bt e e et e e e s et a1 s et e e asbe e e ek b e e e aan s e e e sanr e e e smn et e e anneeeabeeeennneeennnne 12/09/96
AMUDOAGHAN, WALNETTE C., COUNTRY CLUB HILLS, IL .... 12/11/96
BRANVOLD, RONALD D., SUSANVILLE, CA ... 12/09/96
BUTTERFIELD, CATHY L. RICHARDS, BOISE, ID ....oiiiiitiiiiiiii ettt ettt e e e e e sttt e e e e e st e et e e e s e nbbnr e e e e e e e snnnene 12/09/96
CATRON, MARK W., CARTHAGE, MO ...ttt ettt ekt ettt e et e e e s st e e me et e e s n e e e s e e e s r e e e sanne e e annn e e nnneeennnneas 12/11/96
COLLIER, GEORGE R. JR., PONDERAY, ID .. 12/09/96
COMER, MICHAEL J., ELK GROVE, CA ............ 12/09/96
CORTEZ, LINDA GUILLEN, CARMICHAEL, CA ittt ettt e e o1ttt e e e e e e s bt et e e e e ea b b e et e e e e e s snbe e e e e e e s e asnrneeeeeeenans 12/09/96
DAVIS, PATRICIA M., STAMEORD, CT ..iiiiiiiiiiiiie ittt ee ettt et e e e s s e e a1 st e e as s et e e as s e e a2 s s e e e aas e e e e smne e e e s ee e e ene e e e enreeesnreeennneeeas 12/11/96
EIMERS, JERRY L., MARYVILLE, MO ................ 12/11/96
FICKEL, THEODORE E., SANTA BARBARA, CA 12/09/96
FOROUTANZAD, JOHN, LOS ANGELES, CA ... ittt ettt e oottt e e e 4o s bbb ettt e a4 e bt bt e e e e e e sas b e e et e e e s eanbbrneeeeeessnnnnns 12/09/96
FOX, RICHARD T., ARLINGTON, WA L. ittt ettt e e e e e e a1 e bt e e st e 2R b e e e 2 s R e e e ean et e e am e et e e s e e e e e nne e e e nnreeesnneeennnneeens 12/09/96
HAMILTON, AARON J., RANCHO SANTA MARGARITA, CA ... 12/09/96
HEER, JOEL M., DUBUQUE, IA ...t 12/11/96
KUTLER, MURRAY AL, OMAHA, NE ... ittt e a4 ettt e e e a1 e bttt e e e 4 e s b bt e ettt e e e o a kbbbt e e e e e e anebe e et eeeseanbsbneeeeeesnnnnnns 12/11/96
LENTELL, BRIAN M., CLOVIS, CA .ottt ettt ettt et e st e e s a ke e e e s s et a2 h et e 2R st e e 2a st e e nm e et e e Re et e e E e e e s nne e e s nreeeannneeennnneeans 12/09/96
LIEN, DOUGLAS A., HOMER, AK ......ccccovvveeennne 12/09/96
MACKEY, CYNTHIA K., MARINA DEL REY, CA ... 12/09/96
MCLAUGHLIN, ROBERT M., SUMMERSET, CA .. ittt ettt e e e s e r e et e e e e st bt et e e e e e e snsbe e et e e e sanbnrreeeeeeasnnnene 12/09/96
MULLINS, MARILYN E., PLACENTIA, CA ittt ettt e e s bt e e st e 2R e e 2 s e e e ea s et e e sme et e e s e e e e e nne e e s anreeesnneeennnneeens 12/12/96
NICHOLS, MARCUS F., CULVER CITY, CA ......cccooeeeeen. 12/12/96
QUADLANDER, MICHAEL E., NEW BRAUNFELS, TX ... 12/11/96
ROYAL, DON C., NEWPORT BEACH, CA .ttt e e e e oottt e e e 4 e b bt bttt e e a4 et bt et e e e e e e aansbe e et e e e saasbbrreeeeeeennnnnns 12/12/96
SANDERS, THOMAS, KANSAS CITY, MO ... ittt ettt e ke e et e e e st e e e ae et e e ne e e e e s n e e e e s e e e aanre e e aann e e e nnnneennneas 12/11/96
SCHLATER, THEODORE L. lll, LOS ANGELES, CA ... 12/09/96
SCHOW, KENNETH M., UNTINGTON BEACH, CA .... 12/09/96
SCINTA, MARK C., PHOENIDX, AZ ...ttt ettt ettt e e 4ottt e e oo 1 s e b e e et e e e 4 e sk bt e ettt e a4 ek bt et e e e e e e sanebe e et e e e sanbbbneeeeeesnnnnnns 12/09/96
SCOTT, BARBARA J. MILANES, NORTHRIDGE, CA ..ottt ettt e e e s e e s e s s e e e e e e nnneas 12/09/96
SHAW, MICHAEL G., INGLEWOOD, CA ........ccccvveeeeen. 12/09/96
SHOELEH, HOSSIEN M., COSTA MESA, CA . 12/09/96
SIMON, GREG L., MURRIET A, C A ittt ettt e ettt e e 4ot h ettt e e o1 s e b ettt e e e 4 e s bbb e ettt e a4 ek b e bt e e e e e e aanebe e et e e e aanbbbneeeeeesnnnnnns 12/09/96
SMITH, CURTIS L., SPENCER, OK