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Presidential Documents

Title 3—

The President

[FR Doc. 96-28108
Filed 10-30-96; 8:45 am]
Billing code 3195-01-P

Notice of October 29, 1996

Continuation of Iran Emergency

On November 14, 1979, by Executive Order 12170, the President declared
a national emergency to deal with the threat to the national security, foreign
policy, and economy of the United States constituted by the situation in
Iran. Notices of the continuation of this national emergency have been
transmitted annually by the President to the Congress and the Federal Reg-
ister. The most recent notice appeared in the Federal Register on November
2, 1995. Because our relations with Iran have not yet returned to normal,
and the process of implementing the January 19, 1981, agreements with
Iran is still underway, the national emergency declared on November 14,
1979, must continue in effect beyond November 14, 1996. Therefore, in
accordance with section 202(d) of the National Emergencies Act (50 U.S.C.
1622(d)), | am continuing the national emergency with respect to Iran. This
notice shall be published in the Federal Register and transmitted to the

Congress.

THE WHITE HOUSE,
October 29, 1996.
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FEDERAL COMMUNICATIONS
COMMISSION

5 CFR Ch. XXIX
47 CFR Part 19
[FCC 96-419]

RIN 3209-AA15

Supplemental Standards of Ethical
Conduct and Financial Disclosure
Regulations for Employees of the
Federal Communications Commission
and Revision of the Commission’s
Employee Responsibilities and
Conduct Regulations

AGENCY: Federal Communications
Commission (FCC or Commission).

ACTION: Final rule.

SUMMARY: The Federal Communications
Commission, with the concurrence of
the Office of Government Ethics (OGE),
is issuing regulations for employees of
the Commission that supplement the
Standards of Ethical Conduct for
Employees of the Executive Branch
issued by OGE. The supplemental rules
require professional employees of the
Commission to obtain approval prior to
engaging in certain outside activities
and provide cross-references to
restrictions based on authority other
than the executive branch-wide
Standards. The Commission also is
revising its residual standards of
conduct regulations found in 47 CFR
part 19 by repealing those sections that
were superseded by the executive
branch-wide Standards and the
Commission’s supplemental regulation,
and by adding general cross references
to the Executive Branch-wide standards
and related regulations. In addition, the
Commission is transferring to a new
supplemental part certain provisions in
its existing financial disclosure
regulations.

EFFECTIVE DATE: These regulations are
effective October 31, 1996.

FOR FURTHER INFORMATION CONTACT:
Sharon B. Kelley, Senior Attorney-
Advisor, Office of General Counsel,
Federal Communications Commission,
telephone: (202) 418-1720.

SUPPLEMENTARY INFORMATION:
l. Background

On August 7, 1992, the Office of
Government Ethics published a final
rule entitled Standards of Ethical
Conduct for Employees of the Executive
Branch (Standards). See 57 FR 35006—
35067, as corrected at 57 FR 48557, 57
FR 52583 and 60 FR 51667, with
additional grace period extensions at 59
FR 4779-4780, 60 FR 6390-6391 and 60
FR 66857—66858. The Standards,
codified at 5 CFR part 2635 and
effective February 3, 1993, establish
uniform Standards of Ethical Conduct
that apply to all executive branch
personnel.

With the concurrence of OGE, 5 CFR
2635.105 authorizes executive branch
agencies to publish agency-specific
supplemental ethical conduct standards
regulations necessary to implement
their respective ethics programs. The
Commission, with OGE’s concurrence,
has determined that its supplemental
regulations, being codified in new
chapter XXIX of 5 CFR, consisting of
parts 3901 and 3902 (see the discussion
below at section 11.B of this
Supplementary Information block with
regard to this latter financial disclosure
supplemental regulation) are necessary
to implement the Commission’s ethics
program successfully, in light of the
Commission’s programs, operations and
statutory requirements.

11. Analysis of the Regulations

A. Supplemental Standards of Ethical
Conduct

Section 3901.101 General

Section 3901.101 explains that the
regulation applies to all employees of
the Commission, and is supplemental to
the executive branch-wide Standards.
The section also cross-references the
Commission’s employee responsibilities
and conduct regulations at 47 CFR part
19, as well as the executive branch-wide
financial disclosure regulations at 5 CFR
part 2634 and the FCC supplemental
financial disclosure regulations at 5 CFR
part 3902.

Section 3901.102 Prior Approval for
Practice of a Profession

The OGE standards, at 5 CFR
2635.803, recognize that an agency may
find it necessary or desirable to issue
supplemental regulations requiring its
employees to obtain approval before
engaging in outside employment or
activities. The Commission’s old
standards of conduct regulations, at 47
CFR 19.735-203(b), have long required
prior approval for the outside practice of
an employee’s profession. The
Commission has found this requirement
useful in ensuring that the outside
employment activities of employees
conform with all applicable laws and
regulations. In accordance with 5 CFR
2635.803, the Commission has
determined that it is necessary to the
administration of its ethics program to
continue to require such approval with
minor modifications.

Section 3901.102(a) requires any
professional employee of the
Commission to obtain approval before
engaging in the practice of the same
profession as that of the employee’s
official position. This provision reflects
the way the Commission has applied the
prior approval requirement which has
been found at 47 CFR 19.735-203(b),
which is now being removed. For
clarity, new §3901.102(a) also includes
definitions of the terms “‘profession”
and “professional employee” that are
based upon the definition of
“profession’ in OGE’s executive branch-
wide outside employment regulation at
5 CFR 2636.305(b)(1). The procedure for
requesting prior approval under the
requirement which has been found at 47
CFR 19.735-203(b) also is being
changed, in §3901.102(b), to require
employees to obtain approval from both
the Designated Agency Ethics Official or
his or her designee, and the employee’s
immediate supervisor; and to require
employees to submit a revised request
for approval upon a significant change
in the nature or scope of the employee’s
FCC position or the services to be
provided in practicing his or her
profession.

The criteria in §3901.102(c), to be
used in approving or denying requests
for prior approval, indicate that
§3901.102 does not itself provide a
basis to deny permission to engage in an
outside activity. The basis for
disapproval, if any, must be found in
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applicable statutes or the executive
branch-wide Standards.

B. Supplemental Financial Disclosure
Regulations

The Commission’s old employee
responsibilities and conduct
regulations, at 47 CFR 19.735-403(b),
have long required all employees who
file either Standard Form (SF) 278,
“Public Financial Disclosure Report,” or
SF/OGE Form 450, ‘““Confidential
Financial Disclosure Report,” to also file
a supplemental financial disclosure
form (FCC Form A54A) that collects
information about income and interests
in property or assets valued below the
minimum reporting limits of the SF 278
and the SF/OGE Form 450, respectively.
Section 4(b) of the Communications Act
of 1934, at 47 U.S.C. 154(b)(2)(A),
contains prohibitions on certain
financial interests of any value. The
Commission has determined that it is
necessary to fulfill its statutory
responsibilities under the
Communications Act to continue to
require employees to submit this
supplemental financial disclosure form.
Accordingly, pursuant to 5 CFR
2634.103, 2634.601(b) and 2634.901(b),
the Commission is issuing, with OGE’s
concurrence, a supplemental financial
disclosure regulation in new part 3902
of 5 CFR retaining procedures which
have been found in 47 CFR 19.735—
403(b), now being revoked, for
Commission employees to follow in
filing FCC Form A54A.

Section 3902.101 General

Section 3902.101 of the final rule
explains that the regulations in part
3902 apply to employees of the Federal
Communications Commission and
supplement the Executive Branch
Financial Disclosure Regulations
contained in 5 CFR part 2634.

Section 3902.102 Employees Required
to Submit FCC Form A54A,

“Confidential Supplemental Statement
of Employment and Financial Interests”

Section 3902.102 of the final rule
provides that all employees of the
Commission, including special
Government employees, who are
required to file a Standard Form (SF)
278, “Public Financial Disclosure
Report,” or SF/OGE Form 450,
“Confidential Financial Disclosure
Report,” are also required to file FCC
Form A54A, “Confidential
Supplemental Statement of Employment
and Financial Interests.” In addition,
§3902.102 explains that the purpose of
FCC Form AB4A is to require disclosure
of income and interests in property and
assets valued below the minimum

reporting limits of the SF 278 and the
SF/OGE Form 450, due to the
restrictions on financial interests in the
Communications Act.

Section 3902.103 Submission and
Review of Employees’ Statements

Section 3902.103 of the final rule
provides the time frames for filing these
statements by employees, to whom the
statements should be submitted for
review, and the process if an employee
is found to have a conflict or appearance
of a conflict of interest arising from a
financial interest. The Commission’s old
employee responsibilities and conduct
regulations, at 47 CFR 19.735-405
which is now being revoked, have long
contained identical procedures and the
Commission has found them necessary
to fulfill its statutory responsibilities
under section 4(b) of the
Communications Act, at 47 U.S.C.
154(b).

Section 3902.104 Confidentiality of
Employees’ Statements

Section 3902.104 provides that
employee supplemental statements are
treated confidentially (see 5 CFR
2634.103(a)(2) and 2634.601(b)) and sets
forth the basis for their disclosure. The
Commission’s responsibilities and
conduct regulations, at 47 CFR 19.735-
410 which is now being revoked, have
long required confidential treatment of
such employee statements and the
Commission has found this rule useful
in obtaining the necessary financial
information in fulfillment of its
statutory responsibilities under section
4(b) of the Communications Act, at 47
U.S.C. 154(b).

I11. Repeal and Revision of Federal
Communications Commission
Standards of Conduct Regulations

The final rules repeal many of the
FCC regulations in 47 CFR part 19. Most
of the repealed provisions were
superseded by the executive branch-
wide Standards at 5 CFR part 2635, or
were superseded or rendered
unnecessary by the interim rules
regarding public and confidential
financial disclosure reports at 5 CFR
part 2634. Section 19.735-203(b) of 47
CFR is superseded by the requirement
for prior approval of the private practice
of a profession at 5 CFR part 3901.102.
Other repealed provisions are
unnecessary for inclusion in 47 CFR
part 19 because they duplicate the
executive branch-wide employee
responsibilities and conduct regulations
at 5 CFR part 735. The Commission is
replacing the repealed provisions with a
cross-reference to the executive branch-
wide Standards of Ethical Conduct and

financial disclosure regulations at 5 CFR
parts 2634 and 2635, the Commission’s
supplemental standards of ethical
conduct and supplemental financial
disclosure regulations at 5 CFR parts
3901 and 3902, and the executive
branch-wide regulations regarding
Employee Responsibilities and Conduct
at 5 CFR part 735. In addition, the
remaining, unsuperseded provisions in
47 CFR part 19 have been reorganized
and edited for clarity and consistency
with other authorities.

The executive branch-wide Standards
do not supersede regulations that an
agency has authority, independent of 5
CFR part 2635, to issue. Nor would an
agency have to include in its
supplemental standards of ethical
conduct an instruction or other issuance
the purpose of which is to delegate to
an agency designee authority to make
any determination, give any approval or
take any other action required or
permitted by part 2635 or by
supplemental agency regulations; or
establish internal agency procedures for
documenting or processing any
determination, approval or other action
required or permitted by part 2635 or by
supplemental agency regulations, or for
retaining any such documentation. Such
regulations, instructions and other
issuances may be promulgated
separately from the agency’s
supplemental regulations.

The Communications Act, at 47
U.S.C. 303(r), authorizes the
Commission to make such rules and
regulations and prescribe such
restrictions and conditions, not
inconsistent with law, as may be
necessary to carry out the provisions of
that Act. Further, the Act, at 47 U.S.C.
154(b), prohibits the Commissioners and
employees of the Commission from
having certain financial interests and
from engaging in certain outside
employment and activities.
Accordingly, the Commission is
retaining in 47 CFR part 19 regulations
implementing the Communications
Act’s prohibitions on financial interests
and on outside employment and
activities, and identifying certain
information that is nonpublic (see
newly designated subpart B of part 19).

IV. Matters of Regulatory Procedure
Administrative Procedure Act

These revisions apply to internal rules
of agency management, personnel
organization, practice and procedure for
which notice and comment is not
required. The Commission is, for the
most part, simply removing those
portions of part 19 that have been
superseded by the OGE regulations. The
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new supplemental regulations are
essentially similar to rules previously
contained in part 19 of the
Commission’s rules. 5 U.S.C. 553(a)(2),
(b)(3)(A)), and (d).

List of Subjects

5 CFR Part 3901

Conflict of interests, Government
employees, Outside activities.

5 CFR Part 3902

Conflict of interests, Government
employees, Financial interests.

47 CFR Part 19

Conflicts of Interests, Government
employees.

Adopted: October 16, 1996.

Released: October 29, 1996.

By the Commission.
William F. Caton,

Acting Secretary, Federal Communications
Commission.

Approved: October 23, 1996.
Stephen D. Potts,
Director, Office of Government Ethics.

For the reasons set forth in the
preamble, the Federal Communications
Commission, with the concurrence of
the Office of Government Ethics, is
amending title 5 and title 47 of the Code
of Federal Regulations as follows:

TITLE 5—[AMENDED]

1. A new chapter XXIX, consisting of
parts 3901 and 3902, is added to title 5
of the Code of Federal Regulations to
read as follows:

CHAPTER XXIX—FEDERAL
COMMUNICATIONS COMMISSION

PART 3901—SUPPLEMENTAL
STANDARDS OF ETHICAL CONDUCT
FOR EMPLOYEES OF THE FEDERAL
COMMUNICATIONS COMMISSION

Sec.

3901.101 General.

3901.102 Prior approval for practice of a
profession.

Authority: 5 U.S.C. 7301; 5 U.S.C. App.
(Ethics in Government Act of 1978); 47
U.S.C. 303(r); E.O. 12674, 54 FR 15159, 3
CFR, 1989 Comp., p. 215, as modified by E.O.
12731, 55 FR 42547, 3 CFR, 1990 Comp., p.
306; 5 CFR 2635.105, 2635.803.

§3901.101 General.

In accordance with 5 CFR 2635.105,
the regulations in this part apply to
employees of the Federal
Communications Commission (FCC)
and supplement the Standards of
Ethical Conduct for Employees of the
Executive Branch contained in 5 CFR
part 2635. In addition to the standards
in 5 CFR part 2635 and this part,

employees are subject to the Executive
Branch Financial Disclosure Regulations
contained in 5 CFR part 2634, the FCC’s
regulations at 5 CFR part 3902
supplementing 5 CFR part 2634, and to
FCC regulations regarding their
responsibilities and conduct in 47 CFR
part 19.

§3901.102 Prior approval for practice of a
profession.

(a) Prior approval requirement. A
professional employee of the FCC shall
obtain approval before engaging in the
outside practice of the same profession
as that of the employee’s official
position, whether or not for
compensation. As used in this section,
“profession’ has the meaning set forth
in § 2636.305(b)(1) of this title, and
“professional employee” means an
employee whose official FCC position is
in a profession as defined in
§2636.305(b)(1) of this title.

(b) Procedures for requesting
approval. (1) A request for approval
shall be in writing and shall be
submitted, through the following
Commission officials, to the Designated
Agency Ethics Official or his designee:

(i) For Heads of Bureaus and Offices,
through the Chairman;

(i) For employees in the immediate
Office of a Commissioner, through the
Commissioner; or

(iii) For all other employees, through
the Head of the Bureau or Office to
which the employee is assigned.

(2) A request for approval shall
include, at a minimum:

(i) A full description of the services to
be performed in practicing the
profession;

(i) The name and address of the
person or organization for which
services are to be provided; and

(iii) The estimated total time that will
be devoted to practicing the profession.

(3) Upon a significant change in the
nature or scope of the employee’s FCC
position or the services to be provided
in practicing the profession, the
employee shall submit a revised request
for approval.

(c) Standard for approval. Approval
shall be granted only upon a
determination that the proposed outside
practice of the employee’s profession is
not expected to involve conduct
prohibited by statute or Federal
regulation, including 5 CFR 2635.

PART 3902—SUPPLEMENTAL
FINANCIAL DISCLOSURE
REQUIREMENTS FOR EMPLOYEES OF
THE FEDERAL COMMUNICATIONS
COMMISSION

Sec.

3902.101 General.

3902.102 Employees required to submit
FCC Form A54A, “Confidential
Supplemental Statement of Employment
and Financial Interests.”

3902.103 Submission and review of
employees’ statements.

3902.104 Confidentiality of employees’
statements.

Authority: 5 U.S.C. 7301; 5 U.S.C. App.
(Ethics in Government Act of 1978); 47
U.S.C. 154(b), (j), (i) and 303(r); E.O. 12674,
54 FR 15159, 3 CFR, 1989 Comp., p. 215, as
modified by E.O. 12731, 55 FR 42547, 3 CFR,
1990 Comp., p. 306; 5 CFR 2634.103,
2634.601(b), 2634.901(b).

§3902.101 General.

The regulations in this part apply to
employees of the Federal
Communications Commission (FCC)
and supplement the Executive Branch
Financial Disclosure Regulations
contained in 5 CFR part 2634.

§3902.102 Employees required to submit
FCC Form A54A, “‘Confidential
Supplemental Statement of Employment
and Financial Interests.”

All employees, including special
Government employees, who are
required to file a Standard Form (SF)
278, “Public Financial Disclosure
Report,” or a SF/OGE Form 450,
“Confidential Financial Disclosure
Report,” are also required to file FCC
Form A54A, “Confidential
Supplemental Statement of Employment
and Financial Interests.” The purpose of
FCC Form AB54A is to require disclosure
of income and interest in property and
assets valued below the minimum
reporting limits for the SF 278 and SF/
OGE Form 450 in order to meet the
separate requirements of section 4(b) of
the Communications Act of 1934, at 47
U.S.C. 154(b).

§3902.103 Submission and review of
employees’ statements.

(a) An employee required to submit a
statement of employment and financial
interests will be notified individually of
his or her obligation to file.

(b) An employee required to submit
an FCC Form A54A, “‘Confidential
Supplemental Statement of Employment
and Financial Interests” pursuant to
§3902.102 shall submit such statement
to the Designated Agency Ethics
Official, on the prescribed form, not
later than 30 days after his or her
entrance on duty, and annually
thereafter at the time the employee
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submits his or her SF 278 or SF/OGE
Form 450.

(c) Financial statements submitted
under this subpart shall be reviewed by
the Designated Agency Ethics Official.

(d) When a statement submitted under
this subpart or information from other
sources indicates a potential violation of
applicable laws and regulations, such as
a conflict between the interests of an
employee or special Government
employee and the performance of his or
her services for the Government, the
employee concerned shall be provided
an opportunity to explain and resolve
the potential violation.

(e) When, after explanation by the
employee involved, the potential
violation of law or regulation is not
resolved, the information concerning
the potential violation shall be reported
to the Chairman by the Designated
Agency Ethics Official for appropriate
action.

§3902.104 Confidentiality of employees’
statements.

Each supplemental statement of
employment and financial interests
shall be held in confidence and shall be
retained in the Office of the Designated
Agency Ethics Official. Each employee
charged with reviewing a statement is
responsible for maintaining the
statements in confidence and shall not
allow access to or allow information to
be disclosed from a statement except to
carry out the purpose of this part or as
otherwise required by law. Information
from these statements shall not be
disclosed except as the Chairman may
determine in accordance with law or
regulation.

TITLE 47—[AMENDED]

CHAPTER I—FEDERAL COMMUNICATIONS
COMMISSION

2. Part 19 of 47 CFR chapter | is
revised to read as follows:

PART 19—EMPLOYEE
RESPONSIBILITIES AND CONDUCT

Subpart A—General Provisions

Sec.

19.735-101 Purpose.

19.735-102 Cross-reference to ethics and
other conduct related regulations.

19.735-103 Definitions.

19.735-104 Delegations.

19.735-105 Availability of ethics and other
conduct related regulations and statutes.

19.735-106 Interpretation and advisory
service.

19.735-107 Disciplinary and other remedial
action.

Subpart B—Employee Responsibilities and

Conduct

19.735-201 Outside employment and other
activity prohibited by the
Communications Act.

19.735-202 Financial interests prohibited
by the Communications Act.

19.735-203 Nonpublic information.

Authority: 5 U.S.C. 7301; 47 U.S.C. 154 (b),
(i), (), and 303(r).

Subpart A—General Provisions

§19.735-101 Purpose.

The regulations in this part prescribe
procedures and standards of conduct
that are appropriate to the particular
functions and activities of the
Commission, and are issued by the
Commission under authority
independent of the uniform Standards
of Ethical Conduct for Employees of the
Executive Branch at 5 CFR part 2635 or
otherwise in accordance with 5 CFR
2635.105(c).

§19.735-102 Cross-reference to ethics
and other conduct related regulations.

In addition to the rules in this part,
employees of the Federal
Communications Commission
(Commission) are subject to the
Standards of Ethical Conduct for
Employees of the Executive Branch at 5
CFR part 2635 and the Commission’s
regulations at 5 CFR part 3901 which
supplement the executive branch-wide
standards, the executive branch
financial disclosure regulations at 5 CFR
part 2634 and the Commission’s
regulations at 5 CFR part 3902 which
supplement the executive branch-wide
financial disclosure regulations, and the
employee responsibilities and conduct
regulations at 5 CFR part 735.

§19.735-103 Definitions.

Commission means the Federal
Communications Commission.

Communications Act means the
Communications Act of 1934, as
amended, 47 U.S.C. 151 et seq.

Employee means an officer or
employee of the Commission including
special Government employees within
the meaning of 18 U.S.C. 202(a) and the
Commissioners.

Person means an individual, a
corporation, a company, an association,
a firm, a partnership, a society, a joint
stock company, or any other
organization or institution.

§19.735-104 Delegations.

(a) The Commission has delegated to
the Chairman responsibility for the
detection and prevention of acts, short
of criminal violations, which could
bring discredit upon the Commission
and the Federal service.

(b) Approvals under 18 U.S.C. 205(e).
(1) Commissioners may approve the
representational activities permitted by
18 U.S.C. 205(e) by other employees in
their immediate offices. The Designated
Agency Ethics Official has delegated
authority to grant such approvals for all
other employees except Commissioners.

(2) (i) Requests for approval of the
activities permitted by 18 U.S.C. 205(e)
shall be in writing and submitted as
follows:

(A) In the case of employees in the
immediate offices of a Commissioner, to
the Commissioner;

(B) In the case of Heads of Offices and
Bureaus, to the Chairman; and

(C) In the case of all other employees
except Commissioners, to the Head of
the Office or Bureau to which the
employee is assigned.

(i) An official (other than the
Chairman or another Commissioner) to
whom a request for approval under 18
U.S.C. 205(e) is submitted shall forward
it to the Designated Agency Ethics
Official with the official’s
recommendation as to whether the
request should be granted.

(3) Copies of all requests for approval
under 18 U.S.C. 205(e) and the action
taken thereon shall be maintained by
the Designated Agency Ethics Official.

(c) Waivers under 18 U.S.C. 208. (1)
Commissioners may waive the
applicability of 18 U.S.C. 208(a), in
accordance with 18 U.S.C. 208(b)(1) or
208(b)(3) and section 301(d) of
Executive Order 12731, for other
employees in their immediate offices.
The Designated Agency Ethics Official
has delegated authority to make such
waiver determinations for all other
employees except Commissioners.

(2) (i) Requests for waiver of the
applicability of 18 U.S.C. 208(a) shall be
in writing and submitted as follows:

(A) In the case of employees in the
immediate offices of a Commissioner, to
the Commissioner;

(B) In the case of Heads of Offices and
Bureaus, to the Chairman; and

(C) In the case of all other employees
except Commissioners, to the Head of
the Office or Bureau to which the
employee is assigned.

(i) An official (other than the
Chairman or another Commissioner) to
whom a waiver request is submitted
shall forward it to the Designated
Agency Ethics Official with the official’s
recommendation as to whether the
waiver should be granted.

(3) Copies of all requests for waivers
and the action taken thereon shall be
maintained by the Designated Agency
Ethics Official.
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§19.735-105 Availability of ethics and
other conduct related regulations and
statutes.

(a) (1) The Commission shall furnish
each new employee, at the time of his
or her entrance on duty, with a copy of:

(i) The Standards of Ethical Conduct
for Employees of the Executive Branch
(5 CFR part 2635);

(ii) The Supplemental Standards of
Ethical Conduct for Employees of the
Federal Communications Commission
(5 CFR part 3901); and

(iii) The Commission’s Employee
Responsibilities and Conduct
regulations in this part.

(2) The Head of each Office and
Bureau has the responsibility to secure
from every person subject to his or her
administrative supervision a statement
indicating that the individual has read
and is familiar with the contents of the
regulations in this part, and the
regulations at 5 CFR parts 2635 and
3901, and to advise the Designated
Agency Ethics Official that all such
persons have provided such statements.
Each new employee shall execute a
similar statement at the time of entrance
on duty. Periodically, and at least once
a year, the Designated Agency Ethics
Official shall take appropriate action to
ensure that the Head of each Office and
Bureau shall remind employees subject
to his or her administrative supervision
of the content of the regulations in 5
CFR parts 2635 and 3901 and this part.

(b) Copies of pertinent provisions of
the Communications Act of 1934; title
18 of the United States Code; the
Standards of Ethical Conduct for
Employees of the Executive Branch (5
CFR part 2635); the Commission’s
Supplemental Standards of Ethical
Conduct (5 CFR part 3901); and the
Commission’s employee responsibilities
and conduct regulations in this part
shall be available in the office of the
Designated Agency Ethics Official for
review by employees.

§19.735-106
service.

(a) Requests for interpretative rulings
concerning the applicability of 5 CFR
parts 2635 and 3901, and this part, may
be submitted through the employee’s
supervisor to the General Counsel, who
is the Commission’s Designated Agency
Ethics Official pursuant to the
delegation of authority at 47 CFR
0.251(a).

(b) At the time of an employee’s
entrance on duty and at least once each
calendar year thereafter, the
Commission’s employees shall be
notified of the availability of counseling
services on questions of conflict of
interest and other matters covered by

Interpretation and advisory

this part, and of how and where these
services are available.

§19.735-107 Disciplinary and other
remedial action.

(a) A violation of the regulations in
this part by an employee may be cause
for appropriate disciplinary action
which may be in addition to any penalty
prescribed by law.

(b) The Chairman will designate an
officer or employee of the Commission
who will promptly investigate all
incidents or situations in which it
appears that employees may have
engaged in improper conduct. Such
investigation will be initiated in all
cases where complaints are brought to
the attention of the Chairman,
including: Adverse comment appearing
in publications; complaints from
members of Congress, private citizens,
organizations, other Government
employees or agencies; and formal
complaints referred to the Chairman by
the Designated Agency Ethics Official.

(c) The Inspector General will be
promptly notified of all complaints or
allegations of employee misconduct.
The Inspector General will also be
notified of the planned initiation of an
investigation under this part. Such
notification shall occur prior to the
initiation of the investigation required
by paragraph (a) of this section. The
Inspector General may choose to
conduct the investigation in accordance
with the rules in this part. Should the
Inspector General choose to conduct the
investigation, he will promptly notify
the Chairman. In such case, the
Inspector General will serve as the
designated officer and be solely
responsible for the investigation. In
carrying out this function, the Inspector
General may obtain investigative
services from other Commission offices,
other governmental agencies or non
governmental sources and use any other
means available to him in accordance
with Public Law 100-504 or the
Inspector General Act of 1978, as
amended, 5 U.S.C. Appendix. The
Inspector General will be provided with
the results of all investigations in which
he chooses not to participate.

(d) The employee concerned shall be
provided an opportunity to explain the
alleged misconduct. When, after
consideration of the employee’s
explanation, the Chairman decides that
remedial action is required, he shall
take remedial action. Remedial action
may include, but is not limited to:

(1) Changes in assigned duties;

(2) Divestiture by the employee of his
conflicting interest;

(3) Action under the Commission’s
Ethics Program resulting in one of the
following actions:

(i) When investigation reveals that the
charges are groundless, the person
designated by the Chairman to assist in
administration of the program may give
a letter of clearance to the employee
concerned, and the case will not be
recorded in his Official Personnel
Folder;

(ii) If, after investigation, the case
investigator deems the act to be merely
a minor indiscretion, he may resolve the
situation by discussing it with the
employee. The case will not be recorded
in the employee’s Official Personnel
Folder;

(iii) If the case administrator
considers the problem to be of sufficient
importance, he may call it to the
attention of the Chairman, who in turn
may notify the employee of the
seriousness of his act and warn him of
the consequences of a repetition. The
case will not be recorded in the
employee’s Official Personnel Folder,
unless the employee requests it;

(iv) The Chairman may, when in his
opinion circumstances warrant,
establish a special review board to
investigate the facts in a case and to
make a full report thereon, including
recommended action; or

(v) (A) If the Chairman decides that
formal disciplinary action should be
taken, he may prepare for Commission
consideration a statement of facts and
recommend one of the following:

(1) Written reprimand. A formal letter
containing a complete statement of the
offense and official censure;

(2) Suspension. A temporary non pay
status and suspension from duty; or

(3) Removal for cause. Separation for
cause in case of a serious offense.

(B) Only after a majority of the
Commission approves formal
disciplinary action will any record
resulting from the administration of this
program be placed in the employee’s
Official Personnel Folder; or

(4) Disqualification for a particular
assignment.

(e) Remedial action, whether
disciplinary or otherwise, shall be
effected in accordance with any
applicable laws, Executive orders, and
regulations.

Subpart B—Employee Responsibilities
and Conduct

§19.735-201 Outside employment and
other activity prohibited by the
Communications Act.

Under section 4(b) of the
Communications Act, at 47 U.S.C.
154(b)(2)(A)(iv), no employee of the
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Commission may be in the employ of or
hold any official relation to any person
significantly regulated by the
Commission under that Act. In addition,
the Commissioners are prohibited by
section 4(b) of the Communications Act,
at 47 U.S.C. 154(b)(4), from engaging in
any other business, vocation, profession,
or employment.

Note: Under the Supplemental Standards
of Ethical Conduct for Employees of the
Federal Communications Commission, at 5
CFR 3901.102, professional employees of the
Commission must obtain approval before
engaging in the private practice of the same
profession as that of the employee’s official
position, whether or not for compensation.

§19.735-202 Financial interests prohibited
by the Communications Act.

(a) No Commissioner shall have a
pecuniary interest in any hearing or
proceeding in which he participates. (47
U.S.C. 154(j).)

(b) (1) Section 4(b) of the
Communications Act, at 47 U.S.C.
154(b)(2)(A), provides:

No member of the Commission or person
employed by the Commission shall:

(i) Be financially interested in any
company or other entity engaged in the
manufacture or sale of telecommunications
equipment which is subject to regulation by
the Commission;

(ii) Be financially interested in any
company or other entity engaged in the
business of communication by wire or radio
or in the use of the electromagnetic spectrum;

(iii) Be financially interested in any
company or other entity which controls any
company or other entity specified in clause
(i) or clause (ii), or which derives a
significant portion of its total income from
ownership of stocks, bonds, or other
securities of any such company or other
entity; or

(iv) Be employed by, hold any official
relation to, or own any stocks, bonds, or
other securities of, any person significantly
regulated by the Commission under this act;
except that the prohibitions established in
this subparagraph shall apply only to
financial interests in any company or other
entity which has a significant interest in
communications, manufacturing, or sales
activities which are subject to regulation by
the Commission.

(2) To determine whether an entity
has a significant interest in
communications related activities that
are subject to Commission regulations,
the Commission shall consider, without
excluding other relevant factors, the
criteria in section 4(b) of the
Communications Act, at 47 U.S.C.
154(b)(3). These criteria include:

(i) The revenues and efforts directed
toward the telecommunications aspect
of the business;

(ii) The extent of Commission
regulation over the entity involved;

(iii) The potential economic impact of
any Commission action on that
particular entity; and

(iv) The public perception regarding
the business activities of the company.

(3)(i) Section 4(b) of the
Communications Act, at 47 U.S.C.
154(b)(2)(B)(i), permits the Commission
to waive the prohibitions at 47 U.S.C.
154(b)(2)(A). The Act’s waiver provision
at 47 U.S.C. 154(b)(2)(B)(i) provides:

The Commission shall have authority to
waive, from time to time, the application of
the prohibitions established in subparagraph
(A) of section 4(b) to persons employed by
the Commission if the Commission
determines that the financial interests of a
person which are involved in a particular
case are minimal, except that such waiver
authority shall be subject to the provisions of
section 208 of title 18, United States Code.
The waiver authority established in this
subparagraph shall not apply with respect to
members of the Commission.

(i)(A) Requests for waiver of the
provisions of 47 U.S.C. 154(b)(2)(A) may
be submitted by an employee to the
Head of the employee’s Office or
Bureau, who will endorse the request
with an appropriate recommendation
and forward the request to the
Designated Agency Ethics Official. The
Designated Agency Ethics Official has
delegated authority to waive the
applicability of 47 U.S.C. 154(b)(2)(A).

(B) All requests for waiver shall be in
writing and in the required detail. The
dollar value for the financial interest
sought to be waived shall be expressed
explicitly or in categories of value
provided at 5 CFR 2634.301(d).

(C) Copies of all waiver requests and
the action taken thereon shall be
maintained by the Designated Agency
Ethics Official. In any case in which the
Commission exercises the waiver
authority established in section 4(b) of
the Communications Act, the
Commission shall publish notice of
such action in the Federal Register and
shall furnish notice of such action to the
appropriate committees of each House
of the Congress. Each such notice shall
include information regarding the
identity of the person receiving the
waiver, the position held by such
person, and the nature of the financial
interests which are the subject of the
waiver.

§19.735-203 Nonpublic information.

(a) Except as authorized in writing by
the Chairman pursuant to paragraph (b)
of this section, or otherwise as
authorized by the Commission or its
rules, nonpublic information shall not
be disclosed, directly or indirectly, to
any person outside the Commission.
Such information includes, but is not
limited to, the following:

(1) The content of agenda items
(except for compliance with the
Government in the Sunshine Act, 5
U.S.C. 552b); or

(2) Actions or decisions made by the
Commission at closed meetings or by
circulation prior to the public release of
such information by the Commission.

(b) An employee engaged in outside
teaching, lecturing, or writing shall not
use nonpublic information obtained as a
result of his Government employment in
connection with such teaching,
lecturing, or writing except when the
Chairman gives written authorization
for the use of that nonpublic
information on the basis that its use is
in the public interest.

(c) This section does not prohibit the
disclosure of an official Commission
meeting agenda listing titles and
summaries of items for discussion at an
open Commission meeting. Also, this
section does not prohibit the disclosure
of information about the scheduling of
Commission agenda items.

Note: Employees also should refer to the
provisions of the Standards of Ethical
Conduct for Employees of the Executive
Branch, at 5 CFR 2635.703, on the use of
nonpublic information. As is the case with
section 2635.703, this part is intended only
to cover knowing unauthorized disclosures of
nonpublic information.

[FR Doc. 96-27735 Filed 10-30-96; 8:45 am]
BILLING CODE 6712-01-F

DEPARTMENT OF AGRICULTURE

Rural Housing Service

Rural Business-Cooperative Service
Rural Utilities Service

Farm Service Agency

7 CFR Parts 1901, 1924, 1944

RIN 0575-ACO06

Davis-Bacon Act *C*

AGENCIES: Rural Housing Service, Rural
Business-Cooperative Service, Rural
Utilities Service, and Farm Service
Agency, USDA.

ACTION: Final rule.

SUMMARY: The Rural Housing Service
(RHS) is removing its regulation that
contains procedures and requirements
for complying with the Davis-Bacon and
related Acts. Under the reorganization
of the Department of Agriculture, RHS
is the successor to the former Farmers
Home Administration (FmHA) for the
administration of rural housing
programs under title V of the Housing
Act of 1949. Regulations regarding
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Planning and Performing Development
Work, and Farm Labor Housing Grants
are also impacted by this rule. This
regulation is being removed since the
portions thereof that contain
information the public needs to know
are published in 29 CFR parts 1, 3, and
5. Therefore, this action will remove
duplication of regulations. This rule,
however, will not remove or change the
requirement for certain RHS-financed
construction projects to comply with the
Davis-Bacon and related Acts.
EFFECTIVE DATE: October 31, 1996.

FOR FURTHER INFORMATION CONTACT:
Keith A. Suerdieck, Architect, Rural
Housing Service, USDA, Ag Box 0761,
Room 6309, South Agriculture Building,
14th Street and Independence Avenue
SW., Washington, D.C. 20250-0761,
Telephone (202) 720-9619.

SUPPLEMENTARY INFORMATION:
Classification

This rule has been determined to be
not significant for purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

Regulatory Flexibility Act

This rule has been reviewed with
regard to the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). The Administrator of RHS has
determined and certified that this action
will not have a significant economic
impact on a substantial number of small
entities since it will not change the
requirements and procedures of the
Davis-Bacon and other related Acts, as
published in 29 CFR parts 1, 3and 5
and as they apply to the affected
projects financed by RHS.

The Unfunded Mandate Reform Act

Title Il of the Unfunded Mandate
Reform Act of 1995 (UMRA), Pub. L.
104-4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on state, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
RHS generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to state, local or
tribal governments, in the aggregate, or
to the private sector. When such a
statement is needed for a rule, section
205 of the UMRA generally requires
RHS to identify and consider a
reasonable number of regulatory
alternatives and adopt the least costly,
more cost-effective or least burdensome
alternative that achieves the objective of
the rule.

This rule contains no Federal
mandates (under regulatory provisions
of title Il of the UMRA) for state, local,
and tribal governments or the private
sector. Thus, this rule is not subject to
the requirements of sections 202 and
205 of the UMRA.

Environmental Impact Statement

This document has been reviewed in
accordance with 7 CFR part 1940,
subpart G, “Environmental Program.” It
is the determination of RHS that this
action does not constitute a major
Federal action significantly affecting the
quality of the human environment, and
in accordance with the National
Environmental Policy Act of 1969, Pub.
L. 91-190, an Environmental Impact
Statement is not required.

Programs Affected

The affected programs are listed in the
Catalog of Federal Domestic Assistance
under Numbers:

10.405 Farm Labor Housing Loans and
Grants
10.415 Rural Rental Housing Loans

Intergovernmental Consultation

For the reason set forth in the final
rule related Notice to 7 CFR part 3015,
subpart V, 48 FR 29115, June 24, 1983,
these programs are excluded from the
scope of Executive Order 12372, which
requires intergovernmental consultation
with State and local officials.

Civil Justice Reform

This final rule has been reviewed
under Executive Order 12778, Civil
Justice Reform. In accordance with this
rule: (1) All state and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
in accordance with the regulations at 7
CFR part 11 and part 1900, subpart B,
be exhausted before bringing suit in
court challenging action taken under
this rule unless those regulations
specifically allow bringing suit at an
earlier time.

Paperwork Reduction Act

The information collection
requirements contained in this
regulation have been previously
approved by the Office of Management
and Budget (OMB) under the provisions
of 44 U.S.C. chapter 35 and have been
assigned OMB control numbers 1215—
0017, 1215-0140, and 1215-0149, in
accordance with the Paperwork
Reduction Act of 1980. This final rule
does not impose any new information
collection requirements from those
approved by OMB.

Discussion

Procedures and requirements
contained in this regulation for
complying with the Davis-Bacon and
related Acts are also contained in the
Department of Labor regulations (29
CFR parts 1, 3, and 5). In keeping with
the spirit of regulation reduction, RHS
feels there is no need for the procedures
and requirements to be published in
more than one regulation. The
requirement for certain RHS-financed
construction projects to comply with the
Davis-Bacon and related Acts is not
removed or changed in any way by this
rule.

Portions of this regulation that only
involve internal Agency management
are revised as an agency guideline. The
guideline is for RHS usage in
implementing procedures as prescribed
in the Department of Labor regulations.
The guideline is not published in the
Code of Federal Regulations, but is
available in any RHS office. Attached to
the guideline is a copy of the labor
standards provisions published in 29
CFR part 5 and may be locally
reproduced and distributed to program
participates as necessary.

It is the policy of this Department to
publish for comment rules relating to
public property, loans, grants, benefits
or contracts notwithstanding the
exemption in 5 U.S.C. 553 with respect
to such rules. This action, however, is
not published for prior notice and
comment since it involves only internal
Agency management, and publication
for prior notice and comment is
unnecessary and contrary to the public
interest.

Conforming changes which are
necessary to other regulations as a result
of removing subpart D of part 1901 are
included.

List of Subjects in 7 CFR Parts 1901,
1924, and 1944

Agriculture, Construction
management, Construction and repair,
Energy conservation, Farm labor
housing, Grant programs—Housing and
community development, Housing,
Loan programs—Agriculture, Loan
programs—Housing and community
development, Low and moderate
income housing, Migrant labor,
Minimum wages, Nonprofit
organizations, Public housing, Rent
subsidies, Rural housing.

Accordingly, parts 1901, 1924 and
1944 of title 7, Code of Federal
Regulations are amended as follows:
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PART 1901 —PROGRAM-RELATED
INSTRUCTIONS

Subpart D—[Removed and Reserved]

1. Under the Authority 7 U.S.C. 1989,
42 U.S.C. 1480, and subpart D,
consisting of §§1901.151-1901.158 and
Exhibit A, is removed and reserved.

PART 1924—CONSTRUCTION AND
REPAIR

2. The authority citation for part 1924
is revised to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 42
U.S.C. 1480.

Subpart A—Planning and Performing
Construction and Other Development

3. Section 1924.6 is amended in
paragraph (a)(3)(iv) by revising the
words “‘and/or” to “‘or;” in paragraph
(a)(6) by revising the reference to *“SCS”
to read “NRCS;” in the first sentence of
paragraph (a)(8) by revising the phrase
“physically handicapped persons’’ to
read “‘people with disabilities’; and by
revising paragraph (a)(5) to read as
follows:

§1924.6 Performing development work.
* * * * *
a * * *

(5) Labor standards provisions. The
provisions of the Davis-Bacon and
related acts, which are published by the
Department of Labor (29 CFR parts 1, 3
and 5), will apply when the contract
involves either LH grant assistance, or 9
or more units in a project being assisted
under the HUD section 8 housing
assistance payment program for new
construction.

* * * * *

§1924.13 [Amended]

4. Section 1924.13 is amended in
paragraph (e)(1)(ii), Item XVI by
removing the phrase “[Exhibit A to
Subpart D of Part 1901 of this chapter,
where applicable.]”” and by adding the
phrase “[Where applicable.]”.

* * * * *

PART 1944—HOUSING

5. The authority citation for part 1944
continues to read as follows:

Authority: 5 U.S.C. 301; 7 U.S.C. 1989; 42
U.S.C. 1480.

Subpart D—Farm Labor Housing Loan
and Grant Policies, Procedures, and
Authorizations

6. Section 1944.169 is amended in
paragraph (c)(4)(v) by revising the
reference to the “Administrator of the
Soil Conservation Service” to read

“Chief of the Natural Resources
Conservation Service;” and by revising
paragraph (c)(2) to read as follows:

§1944.169 Technical, legal, and other
services.
* * * * *

C * X *

(2) Labor standards provisions.
Construction financed with the
assistance of an LH grant will be subject
to the provisions of the Davis-Bacon and
related acts, and the regulations
implementing those acts published by
the Department of Labor regulations at
29 CFR parts 1, 3, and 5.

* * * * *

Subpart D [Amended]

7. Exhibit A-1 to subpart D is
amended by removing the last two
sentences in paragraph Il (E) and adding
a new sentence in their place to read “If
an LH grant is proposed, construction
will be subject to the provisions of the
Davis-Bacon and related Acts. LH grant
applicants should, therefore, obtain a
copy of the Department of Labor
regulations (29 CFR part 5), which
contain the applicable labor standards
provisions.”

Dated: August 16, 1996.
Jill Long Thompson,
Under Secretary, Rural Development.
[FR Doc. 96-27766 Filed 10—-30-96; 8:45 am]
BILLING CODE 3410-XY-U

Animal and Plant Health Inspection
Service

9 CFR Parts 71 and 75
[Docket No. 96—-040-2]

CEM; Remove Interstate Movement
Regulations

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Direct final rule; confirmation of
effective date.

SUMMARY: On September 10, 1996, the
Animal and Plant Health Inspection
Service published a direct final rule.
(See 61 FR 47669-47671, Docket No.
96-040-1.) The direct final rule notified
the public of our intention to remove
the regulations governing the interstate
movement of horses affected with or
exposed to contagious equine metritis
and to add this disease to a list of
diseases not known to exist in the
United States. The last areas of the
United States quarantined for
contagious equine metritis were
removed from quarantine in 1987, and
the disease has not been known to exist

in the United States since that time. We
did not receive any written adverse
comments or written notice of intent to
submit adverse comments in response to
the direct final rule.

EFFECTIVE DATE: The effective date of the
direct final rule is confirmed as:
November 12, 1996.

FOR FURTHER INFORMATION CONTACT: Dr.
Tim Cordes, Senior Staff Veterinarian,
National Animal Health Programs, VS,
APHIS, 4700 River Road Unit 43,
Riverdale, MD 20737-1231, (301) 734—
3279.

Authority: 21 U.S.C. 111-113, 114a, 114a—
1, 115-117, 120-126, and 134-134h; 7 CFR
2.22,2.80, and 371.2(d).

Done in Washington, D.C., this 24th day of
October 1996.

A. Strating,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 96—-27973 Filed 10-30-96; 8:45 am]
BILLING CODE 3410-34-P

9 CFR Part 78
[Docket No. 96-043-1]

Brucellosis in Cattle; State and Area
Classifications; Louisiana

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: We are amending the
brucellosis regulations concerning the
interstate movement of cattle by
changing the classification of Louisiana
from Class A to Class Free. We have
determined that Louisiana meets the
standards for Class Free status. This
action relieves certain restrictions on
the interstate movement of cattle from
Louisiana.

DATES: Interim rule effective October 31,
1996. Consideration will be given only
to comments received on or before
December 30, 1996.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 96-043-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 96—043-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue, SW.,
Washington, DC, between 8 a.m. and
4:30 p.m, Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
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FOR FURTHER INFORMATION CONTACT: Dr.
Michael J. Gilsdorf, Senior Staff
Veterinarian, Cattle Diseases and
Surveillance Staff, VS, APHIS, Suite
3B08, 4700 River Road Unit 36,
Riverdale, MD 20737-1231, (301) 734—
7708.

SUPPLEMENTARY INFORMATION:
Background

Brucellosis is a contagious disease
affecting animals and humans, caused
by bacteria of the genus Brucella.

The brucellosis regulations, contained
in 9 CFR part 78 (referred to below as
the regulations), provide a system for
classifying States or portions of States
according to the rate of Brucella
infection present, and the general
effectiveness of a brucellosis control and
eradication program. The classifications
are Class Free, Class A, Class B, and
Class C. States or areas that do not meet
the minimum standards for Class C are
required to be placed under Federal
guarantine.

The brucellosis Class Free
classification is based on a finding of no
known brucellosis in cattle for the 12
months preceding classification as Class
Free. The Class C classification is for
States or areas with the highest rate of
brucellosis. Class B and Class A fall
between these two extremes.
Restrictions on moving cattle interstate
become less stringent as a State
approaches or achieves Class Free
status.

The standards for the different
classifications of States or areas entail
(1) maintaining a cattle herd infection
rate not to exceed a stated level during
12 consecutive months; (2) tracing back
to the farm of origin and successfully
closing a stated percent of all brucellosis
reactors found in the course of Market
Cattle Identification (MCI) testing; (3)
maintaining a surveillance system that
includes testing of dairy herds,
participation of all recognized
slaughtering establishments in the MCI
program, identification and monitoring
of herds at high risk of infection
(including herds adjacent to infected
herds and herds from which infected
animals have been sold or received),
and having an individual herd plan in
effect within a stated number of days
after the herd owner is notified of the
finding of brucellosis in a herd he or she
owns; and (4) maintaining minimum
procedural standards for administering
the program.

Before the effective date of this
interim rule, Louisiana was classified as
a Class A State.

To attain and maintain Class Free
status, a State or area must (1) remain

free from field strain Brucella abortus
infection for 12 consecutive months or
longer; (2) trace back at least 90 percent
of all brucellosis reactors found in the
course of MCI testing to the farm of
origin; (3) successfully close at least 95
percent of the MCI reactor cases traced
to the farm of origin during the 12
consecutive month period immediately
prior to the most recent anniversary of
the date the State or area was classified
Class Free; and (4) have a specified
surveillance system, as described above,
including an approved individual herd
plan in effect within 15 days of locating
the source herd or recipient herd.

After reviewing the brucellosis
program records for Louisiana, we have
concluded that this State meets the
standards for Class Free status.
Therefore, we are removing Louisiana
from the list of Class A States in
§78.41(b) and adding it to the list of
Class Free States in § 78.41(a). This
action relieves certain restrictions on
moving cattle interstate from Louisiana.

Immediate Action

The Administrator of the Animal and
Plant Health Inspection Service has
determined that there is good cause for
publishing this interim rule without
prior opportunity for public comment.
Immediate action is warranted to
remove unnecessary restrictions on the
interstate movement of cattle from
Louisiana.

Because prior notice and other public
procedures with respect to this action
are impracticable and contrary to the
public interest under these conditions,
we find good cause under 5 U.S.C. 553
to make it effective upon publication in
the Federal Register. We will consider
comments that are received within 60
days of publication of this rule in the
Federal Register. After the comment
period closes, we will publish another
document in the Federal Register. It
will include a discussion of any
comments we receive and any
amendments we are making to the rule
as a result of the comments.

Executive Order 12866 and Regulatory
Flexibility Act

This rule has been reviewed under
Executive Order 12866. For this action,
the Office of Management and Budget
has waived its review process required
by Executive Order 12866.

Cattle moved interstate are moved for
slaughter, for use as breeding stock, or
for feeding. Changing the brucellosis
status of Louisiana from Class A to Class
Free will promote economic growth by
reducing certain testing and other
requirements governing the interstate
movement of cattle from this State.

Testing requirements for cattle moved
interstate for immediate slaughter or to
quarantined feedlots are not affected by
this change. Cattle from certified
brucellosis-free herds moving interstate
are not affected by this change.

The groups affected by this action will
be herd owners in Louisiana, as well as
buyers and importers of cattle from this
State.

There are an estimated 19,000 cattle
herds in Louisiana that would be
affected by this rule. Ninety-eight
percent of these are owned by small
entities. Test-eligible cattle offered for
sale interstate from other than certified-
free herds must have a negative test
under present Class A status
regulations, but not under regulations
concerning Class Free status. If such
testing were distributed equally among
all herds affected by this rule, Class Free
status would save approximately $3.64
per herd.

Therefore, we believe that changing
the brucellosis status of Louisiana will
not have a significant economic impact
on the small entities affected by this
interim rule.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. This rule: (1) Preempts all State
and local laws and regulations that are
in conflict with this rule; (2) has no
retroactive effect; and (3) does not
require administrative proceedings
before parties may file suit in court
challenging this rule.

Paperwork Reduction Act

This document contains no
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1980 (44 U.S.C. 3501
et seq.).

List of Subjects in 9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and

recordkeeping requirements,
Transportation.
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Accordingly, 9 CFR part 78 is
amended as follows:

PART 78—BRUCELLOSIS

1. The authority citation for part 78
continues to read as follows:
Authority: 21 U.S.C. 111-114a-1, 114q,

115, 117, 120, 121, 123-126, 134b, and 134f;
7 CFR 2.22, 2.80, and 371.2(d).

§78.41 [Amended]

2.1n §78.41, paragraph (a) is
amended by adding ‘“‘Louisiana,”
immediately after “Indiana,”.

3.1n §78.41, paragraph (b) is
amended by removing “‘Louisiana,”.

Done in Washington, DC, this 29th day of
October 1996.
Terry L. Medley,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 96-28057 Filed 10-30-96; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF THE TREASURY
Office of Thrift Supervision

12 CFR Part 510
[96-102]
RIN 1550-AB01

Civil Monetary Penalty Inflation
Adjustment

AGENCY: Office of Thrift Supervision,
Treasury.
ACTION: Final rule.

SUMMARY: Congress, in the Federal Civil
Monetary Penalty Inflation Adjustment
Act of 1990, as amended by the Debt
Collection Improvement Act of 1996,
required all federal agencies with the
statutory authority to impose civil
monetary penalties (CMPs) to regularly
evaluate those CMPs and adjust the
maximum CMPs to reflect inflation to
ensure that the CMPs continue to
maintain their deterrent value.
Consequently, OTS is issuing this final
rule to implement the required
adjustments to each of OTS’s CMP
statutes.

EFFECTIVE DATE: October 31, 1996.

FOR FURTHER INFORMATION CONTACT:
Richard Blanks, Counsel (Banking and
Finance), (202) 9067037, Chief
Counsel’s Office, Regulations and
Legislation Division, Office of Thrift
Supervision, 1700 G Street, NW.,
Washington, DC 20552.
SUPPLEMENTARY INFORMATION: The
Federal Civil Monetary Penalties
Inflation Adjustment Act of 1990
(FCMPIAA) 1 provided for the regular

1Pub. L. 101-410; 28 U.S.C. 2461 note.

evaluation of CMPs 2 to ensure that they
continued to maintain their deterrent
value and that penalty amounts due the
Federal Government were properly
accounted for and collected. Section
31,001(a) of the Omnibus Consolidated
Rescissions and Appropriations Act of
1996 (OCRRA) sets forth the Debt
Collection Improvement Act of 1996
(DCIA),3 which was enacted to provide
more effective tools for governmentwide
collection of delinquent debt. More
specifically, section 31,001(s)(1) of the
OCRRA amended the FCMPIAA by
requiring each agency to make
inflationary adjustments to the CMPs
found in statutes that it administers.4
Such adjustments must be made by
regulation published in the Federal
Register. The first inflation adjustment
is required by October 23, 1996—180
days after the enactment of the DCIA.
Thereafter, agencies must make inflation
adjustments by regulation at least once
every four years. Any increase in a CMP
applies only to violations that occur
after the date the increase takes effect.5
These increases in maximum CMPs will
not necessarily affect the amount of any
CMP OTS seeks in connection with a
particular violation because OTS
calculates particular CMPs on a case-by-
case basis based upon a variety of
factors (including the gravity of the
violation, whether it was willful or
recurring, and any harm to the
depository institution). Thus, the
maximums merely serve as a cap
beyond which CMPs may not go.

The statute provides that the inflation
adjustment shall be determined by
increasing the maximum CMP for each
CMP by a cost-of-living adjustment. The
term ““cost-of-living”’ adjustment is
defined as the percentage for each CMP
by which the Consumer Price Index
(CPI) for the month of June of the
calendar year preceding the adjustment
exceeds the CPI for the month of June

2Under the FCMPIAA, the term CMP means any
penalty, fine, or other sanction that (1) is for a
specific monetary amount as provided by federal
law, or has a maximum amount provided for by
federal law; (2) is assessed or enforced by an agency
pursuant to federal law; and (3) is assessed or
enforced pursuant to an administrative proceeding
or a civil action in the federal courts. See 12 U.S.C.
2461 note. All three requirements must be met for
a fine to be defined as a CMP.

3Pub. L. 104-134 (April 26, 1996) (to be codified
at 28 U.S.C. 2461 note).

4Some of OTS’s CMPs are in a commonly
administered statute, 12 U.S.C. 1818. Each agency
that administers this statute is making the identical
adjustments.

5We note here that while the CMP statutes of
other agencies frequently provide for a minimum
and maximum penalty amount, all of OTS’s CMP
statutes provide only for a daily maximum amount
and do not contain daily minimum amounts.
Today’s rule therefore refers only to maximum
CMPs.

of the calendar year in which the
amount of such CMP was last set or
adjusted pursuant to law. Any increase
calculated under the statute must be
rounded according to rounding rules set
forth in the statute. Agencies do not
have discretion in choosing whether to
adjust a maximum CMP, by how much
to adjust a maximum CMP, or the
methods used to determine the
adjustment.

To help explain the six-step
statutorily-mandated inflation
adjustment calculation, we will use the
following example. Pursuant to 12
U.S.C. 1818(i), OTS may impose a daily
maximum third-tier CMP not to exceed
$1,000,000 for violations of certain
banking laws. The first step in the
calculation requires finding the
Consumer Price Index for the All Urban
Consumers (CPI-U) for two different
time periods.6 The statute requires that
the CPI-U for the year preceding the
year of adjustment be used, which here,
because the adjustment will occur in
1996, will be the CPI-U for June, 1995,
which is 456.7. The CPI-U for June of
the year the CMP was last set by law or
adjusted for inflation also must be
determined. Because section 1818(i) was
adopted in August, 1989, the CPI-U
used is June, 1989, which is 371.7.

Second, to calculate the cost of living
adjustment or inflation factor, we divide
the CPI-U for June of the preceding year
of the adjustment by the CPI-U for June
of the year the CMP was last set by law
or adjusted for inflation. Using our
example, the CPI for June, 1995 (456.7)
divided by the CPI-U for June, 1989
(371.7) equals 1.23. Therefore, 1.23 is
our inflation factor.

Third, to calculate the raw inflation
adjustment, we multiply the maximum
penalty amounts set by law by the
inflation factor. In our example,
$1,000,000 multiplied by our inflation
factor of 1.23 equals $1,230,000.

Fourth, we have to round the raw
inflation adjustment amounts according
to the rounding rules set forth in the
FCMPIAA. Since we round the
increased amount, we calculate the
increased amount by subtracting the
original maximum penalty amounts
from the raw maximum inflation
adjustments. The increased amount for
the maximum penalty in our example is
$1,230,000 minus $1,000,000, which
equals $230,000. According to the
rounding rules, if the penalty is greater

6The Consumer Price Index described herein was
obtained from the Bureau of Labor Statistics of the
Department of Labor. There are several Consumer
Price Indices. The statute requires the use of the
CPI-U.
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than $200,000, then we round the
increase to the nearest multiple of
$25,000. Therefore, the maximum
penalty increase for our example, after
application of the rounding rules, is
$225,000.

Fifth, we find the inflation adjustment
maximum penalty after rounding by
adding the rounded increase to the
original maximum penalty amount set
by law to calculate the maximum
inflation adjusted penalty amounts. In
our example, $1,000,000 plus $225,000
yields a maximum inflation adjusted
penalty amount of $1,225,000.

Finally, the statute provides that the
inflation adjustment of the maximum
penalty amount cannot exceed 10% of
the original maximum penalty amount.
Ten percent of the original maximum
penalty amount of $1,000,000 in our
example equals $100,000. Because the
increase in the maximum penalty
amount cannot exceed 10% of the
original maximum penalty amount, the
adjusted maximum penalty amount in
our example is $1,100,000. This is the
amount set forth in the regulation.

The six-step calculation just described
has been applied to all of OTS’s CMP
statutes, and the maximum penalty
amount for each statute is set out in the
regulation.

Need for an Immediately Effective Final
Rule

Section 553 of the Administrative
Procedure Act 7 requires separate
findings for good cause, first, that notice
and comment are impracticable,
unnecessary, or contrary to the public
interest when an agency determines to
issue a rule without prior notice and
comment and second, when it
determines to make a rule effective

without a 30-day delay. Section 302 of
the Riegle Community Development and
Regulatory Improvement Act of 1994 8
requires that a regulation that imposes
new requirements take effect on the first
day of the quarter following publication
of the final rule. That section provides,
however, that an agency may determine
that the rule should take effect earlier
upon a finding of good cause.

Under the statute, agencies must make
the required CMP inflation adjustments
(1) according to the very specific
formula set forth in the statute and (2)
by October 23, 1996. Agencies have no
discretion either as the inflation
adjustment amount or the timing of the
adjustment. Due to this lack of agency
discretion, the OTS believes that notice
and comment are unnecessary. For these
same reasons, the OTS believes that
there is good cause to make this rule
effective immediately upon publication.

Executive Order 12866

The Director of the OTS has
determined that this final rule does not
constitute a “‘significant regulatory
action” for the purposes of Executive
Order 12866.

Unfunded Mandates Act of 1995

Section 202 of the Unfunded
Mandates Reform Act of 1995, Public
Law 104—-4 (Unfunded Mandates Act),
requires that an agency prepare a
budgetary impact statement before
promulgating a rule that includes a
federal mandate that may result in
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. If a budgetary impact
statement is required, section 205 of the
Unfunded Mandates Act also requires

an agency to identify and consider a
reasonable number of regulatory
alternatives before promulgating a rule.
OTS has determined that the rule will
not result in expenditures by state,
local, or tribal governments or by the
private sector of $100 million or more.
Accordingly, this rulemaking is not
subject to section 202 of the Unfunded
Mandates Act.

List of Subjects in 12 CFR Part 510

Administrative practice and
procedure, Penalties.

Accordingly, OTS amends title 12,
chapter V, part 510 of the Code of
Regulations as set forth below.

PART 510—MISCELLANEOUS
ORGANIZATIONAL REGULATIONS

The authority citation for part 510 is
revised to read as follows:

Authority: 12 U.S.C. 1462a, 1463, 1464;
Pub. L. 101-410, 104 Stat. 890; Pub. L. 104—
134, 110 Stat. 1321-358.

2. Section 510.6 is added to read as
follows:

§510.6 Civil money penalty inflation
adjustment.

Pursuant to the Federal Civil
Monetary Penalties Inflation
Adjustment Act of 1990 (28 U.S.C. 2461
note), as amended by the Debt
Collection Improvement Act of 1996
(Pub. L. 104-134, 110 Stat. 1321-358),
OTS is required to make inflationary
adjustments for civil monetary penalties
in statutes that it administers. The
following chart displays those
adjustments, as calculated pursuant to
the statute:

o . New maximum
U.S. Code citation CMP description amount
12 U.S.C. T4B4(V)(4) weeieeeieiiiiieeiie ettt Reports of Condition—1St TIer ........cocevveeviiiiieiniiienie e $2,000
12 U.S.C. 1464(v)(5) ... Reports of Condition—2nd Tier ... 22,000
12 U.S.C. 1464(v)(6) ... Reports of Condition—3rd Tier .. 1,100,000
12 U.S.C. 1467(d) ........... Refusal to Cooperate in Exam .... 5,500
12 U.S.C. 1467A(1)(3) coveeerrrrreeirrresiereesiueresnieeesssreeesnneessnenennes Holding Company Act Violation .........ccccceceeeviiieeviiee e 5,500
12 U.S.C. 1467A(N)(1) wooveerereereeniieeiee st Late/Inaccurate Reports—1st Tier 2,000
12 U.S.C. 1467a(r)(2) ..... Late/Inaccurate Reports—2nd Tier 22,000
12 U.S.C. 1467a(r)(3) ..... Late/Inaccurate Reports—3rd Tier 1,100,000
12 U.S.C. 1817(j)(16)(A) .... Change in Control—1st Tier ..........c.c...... 5,500
12 U.S.C. 1817(j)(16)(B) .... Change in Control—2nd Tier .... 27,500
12 U.S.C. 1817(j)(16)(C) .... Change in Control—3rd Tier ......cccciveeriireeiiieeereeeeeee e siee e 1,100,000
12 U.S.C. 18LB(I)(2)(A) -eeererirrieiiieeiieiieeeti et Violation of Law or Unsafe or Unsound Practice—1st Tier ..... 5,500
12 U.S.C. 1818()(2)(B) .eeevvvrrreeriieiiieiiiiiieeie et Violation of Law or Unsafe or or Unsound Practice—2nd Tier 27,500
12 U.S.C. 1818(i)(2)(C) ... Violation of Law or Unsafe or Unsound Practice—3rd Tier .... 1,100,000
12 U.S.C. 3349(b) ........... Appraisals Violation—21st TIier .......ccccoeeeiiiieeniiie e 5,500
12 U.S.C. 3349(D) .eoviiiiieiiie ittt Appraisals Violation—2nd Tier .......ccccoceviiiiiniiiiiie e 27,500
12 U.S.C. 3349(D) erveiiiiieiiiie ettt iee e e e Appraisals Violation—3rd Tier .......cccccceviiieeiiiie e eree e 1,100,000
42 U.S.C. 4012aA(F) vveirieiieeiiiiiieiee e FIOOd INSUFANCE .....oiiiiiiiiiiieeiiecce e 350/105,000

75 U.S.C. 553.

812 U.S.C. 4802.
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Dated: October 22, 1996.

By the Office of Thrift Supervision.
Nicolas P. Retsinas,
Director.
[FR Doc. 96-27927 Filed 10-30-96; 8:45 am]
BILLING CODE 6720-01-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 95

[Docket No. 28698; Amdt. No. 399]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

EFFECTIVE DATE: 0901 UTC, December 5,
1996.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures
Standards Branch (AFS—420), Technical
Programs Division, Flight Standards
Service Federal Aviation
Administration, 800 Independence

Avenue, SW., Washington, D.C. 20591;
telephone: (202) 267-8277.
SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, | find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days. The FAA has determined that this
regulation only involves an established

body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current.

It, therefore—(1) is not a “‘significant
regulatory action” under Executive
Order 12866; (2) is not a ‘“‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a regulatory evaluation as
the anticipated impact is so minimal.
For the same reason, the FAA certifies
that this amendment will not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 95

Airspace, Navigation (air).

Issued in Washington, D.C. on October 25,
1996.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Admininistrator, part 95 of the Federal
Aviation Regulations (14 CFR part 95) is
amended as follows effective at 0901
UTC.

PART 95—[AMENDED]
1. The authority citation for part 95

continues to read as follows:

Authority: 49 U.S.C. 106(g), 40103, 40106,
40113, 40114, 40120, 44502, 44514, 44719,
44721,

2. Part 95 is amended to read as
follows:

BILLING CODE 4910-13-M
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REVISIONS TO MINIMUM EN ROUTE IFR ALTITUDES & CHANGEOVER POINTS

AMENDMENT 399 EFFECTIVE DATE, DECEMBER 5, 1996

§95.6009 VOR FEDERAL AIRWAY 9

1S AMENDED TO READ IN PART

FROM TO [MEA

LEEVILLE, LA VORTAC SAFES, LA FIX *2000
*1400 — MOCA

SAFES, LA FIX *WAVEZ, LA FiX **4000
*3000 — MRA

*1600 - MOCA

WAVEZ, LA FIX OYSTY, LAFIX *3000
*1800 - MOCA

OYSTY, LA FIX MC COMB, MS VORTAC 2000

§95.6020 VOR FEDERAL AIRWAY 20

IS AMENDED TO READ IN PART

FROM TO MEA

LAFAYETTE, LA VORTAC RESERVE, LA VOR/DME 2000

RESERVE, LA VOR/DME GULFPORT, MS VORTAC 2000

§95.6070 VOR FEDERAL AIRWAY 70

1S AMENDED TO READ IN PART

FROM TO MEA

BATON ROUGE, LA VORTAC PICAYUNE, MS VORTAC 2000

§95.6114 VOR FEDERAL AIRWAY 114

IS AMENDED TO READ IN PART

FROM TO MEA

BATON ROUGE, LA VORTAC VEILS, LA FIX 2800

VEILS, LA FIX RESERVE, LA VOR/DME 2000

RESERVE, LA VOR/DME GULFPORT, MS VORTAC 2000

§95.6172 VOR FEDERAL AIRWAY 172

IS AMENDED TO READ IN PART

FROM T0 MEA

COLUMBUS, NE VOR/DME OMAHA, NE VORTAC 3700

OMAHA, NE VORTAC KNOXX, 1A FIX 3800

KNOXX, 1A FIX “LINDE, 1A FIX 5500
*5500 — MRA

§95.6194 VOR FEDERAL AIRWAY 194

IS AMENDED TO READ IN PART

FROM TO MEA

BATON ROUGE, LA VORTAC MC COMB, MS VORTAC 2200

IS AMENDED TO DELETE

FROM TO MEA

CLUNK, LA FIX MC COMB, MS VORTAC 2200
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§95.6198 VOR FEDERAL AIRWAY 198

IS AMENDED TO READ IN PART

FROM TO MEA

PEARL, LA FIX DOGMA, MS FIX *2300
*1200 - MOCA

DOGMA, MS FIX | ROMMY, MS FiX *2800
*1200 - MOCA

§95.6233 VOR FEDERAL AIRWAY 233

IS AMENDED TO READ IN PART

FROM TO MEA

DRIPE, MI FIX PELLSTON, MI VORTAC 3100

§95.6240 VOR FEDERAL AIRWAY 240

IS AMENDED TO READ IN PART

FROM TO MEA

HARVEY, LA VORTAC PEARL, LA FIX 2000

PEARL, LA FIX DOGMA, MS FIX *2300
*1200 - MOCA

DOGMA, MS FIX ROMMY, MS FIX 2800
*1200 - MOCA

§95.6421 VOR FEDERAL AIRWAY 421

1S AMENDED BY ADDING

FROM TO MEA

KREMMLING, CO VORTAC ROBERT, CO VOR/DME 12900

ROBERT, CO VOR/DME HAHNS, CO FIX 12600

§95.6441 VOR FEDERAL AIRWAY 441

IS AMENDED TO READ IN PART

FROM TO MEA

BAYPO, FL FIX *NITTS, FL FIX **3000
3000 - MRA

**1700 - MOCA

§95.6455 VOR FEDERAL AIRWAY 455

1S AMENDED TO READ IN PART

FROM TO MEA

RESERVE, LA VOR/DME *WAVEZ, LA FIX 2000

*3000 - MRA

WAVEZ, LA FIX

PICAYUNE, MS VORTAC

2000
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$95.6543 VOR FEDERAL AIRWAY 543

IS AMENDED TO READ IN PART

FROM TO MEA

LEEVILLE, LA VORTAC SAFES, LA FIX *2000
*1400 - MOCA

SAFES, LA FIX *WAVEZ, LA FIX | **4000
*3000 - MRA

**1600 - MOCA

WAVEZ, LA FIX | OYSTY, LA FIX | *3000
*1800 - MOCA

OYSTY, LAFIX RYTHM, LA FIX 2000

RYTHM, LA FIX EATON, MS VORTAC *4200
“2000 —- MOCA

§95.6549 VOR FEDERAL AIRWAY 549

1S AMENDED TO READ IN PART

FROM T0 MEA

HAYS, KS VORTAC MANKATO, KS VORTAC 4100

§95.6552 VOR FEDERAL AIRWAY 552

IS AMENDED TO READ IN PART

FROM TO MEA

TIBBY, LA VORTAC HARVEY, LA VORTAC 2000

HARVEY, LA VORTAC PICAYUNE, MS VORTAC 2000

§95.6555 VOR FEDERAL AIRWAY 555

IS AMENDED TO DELETE

FROM TO | MEA

NEW ORLEANS, LA VORTAC PICAYUNE, MS VORTAC i 2000

§95.6566 VOR FEDERAL AIRWAY 566

1S AMENDED TO READ IN PART

FROM T0 MEA

WRACK, LA FIX VEILS, LA FIX *3000
2100 - MOCA

VEILS, LA FIX | RESERVE, LA VOR/DME | 2000

§95.6573 VOR FEDERAL AIRWAY 573

IS AMENDED TO READ IN PART

FROM TO MEA

TEXARKANA, AR VORTAC *JAMMI, AR FIX “*3500
*5000 - MRA

**1800 - MOCA

JAMMI, AR FIX ] PIKES, AR FIX | *3500
*1800 - MOCA

PIKES, AR FIX | MARKI, AR FIX | *5500
*2100 - MOCA

MARKI, AR FIX ] HOT SPRINGS, AR VOR/DME | *3500
*2500 - MOCA
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§95.6579 VOR FEDERAL AIRWAY 579

IS AMENDED TO READ IN PART

FROM

TO

MEA

BAYPO, FL FIX

*NITTS, FL FIX

**3000

*3000 - MRA

**1700 - MOCA

§95.7075 JET ROUTE NO. 75

IS AMENDED TO READ IN PART

FROM

TO

MEA

MAA

GORDONSVILLE, VA VORTAC

MODENA, PA VORTAC

18000

45000

§98.8003 VOR FEDERAL AIRWAYS CHANGEOVER POINTS

V-198

IS AMENDED BY ADDING

AIRWAY SEGMENT

CHANGEOVER POINTS

FROM

TO

DISTANCE

FROM

HARVEY, LA VORTAC

BROOKLEY, AL VORTAC

61

HARVEY

V-240

IS AMENDED BY ADDING

AIRWAY SEGMENT

CHANGEOVER POINTS

FROM

TO

DISTANCE

FROM

HARVEY, LA VORTAC

BROOKLEY, AL VORTAC

61

HARVEY

[FR Doc. 96-27986 Filed 10-30-96; 8:45 am]
BILLING CODE 4910-13-C
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

15 CFR Part 902

50 CFR Part 648

[Docket No. 960520141-6277-04; 1.D.
073096D]

RIN 0648—-AHO05

Fisheries of the Northeastern United
States; Amendment 8 to the Summer
Flounder and Scup Fishery
Management Plan; Resubmission of
Disapproved Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS issues this final rule to
implement three provisions of
Amendment 8 to the Fishery
Management Plan for the Summer
Flounder and Scup Fisheries (FMP) that
were initially disapproved, but that
have been revised and resubmitted by
the Mid-Atlantic Fishery Management
Council (Council). These measures
establish criteria under which vessels
under construction or being rerigged for
the scup fishery on January 26, 1993,
can qualify for a moratorium permit;
define scup pots and traps; and require
the consideration of recreational
landings in the process of setting annual
recreational harvest limits. The intent of
Amendment 8 is to reduce fishing
mortality and to allow the stock to
rebuild.

EFFECTIVE DATE: December 2, 1996.

ADDRESSES: Copies of Amendment 8,
the final environmental impact
statement, the regulatory impact review,
and other supporting documents are
available from David R. Keifer,
Executive Director, Mid-Atlantic
Fishery Management Council, Room
2115, Federal Building, 300 South New
Street, Dover, DE 19901.

Comments regarding burden-hour
estimates for collection-of-information
requirements contained in this final rule
should be sent to Dr. Andrew A.
Rosenberg, Regional Administrator, One
Blackburn Drive, Gloucester, MA 01930
and the Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB),
Washington, D.C. 20503 (Attention:
NOAA Desk Officer).

FOR FURTHER INFORMATION CONTACT:
David M. Gouveia, Fishery Management
Specialist, 508-281-9280.

SUPPLEMENTARY INFORMATION:
Background

The Council submitted Amendment 8
to the FMP on April 23, 1996. NMFS,
on behalf of the Secretary of Commerce
(Secretary), disapproved six measures
proposed in Amendment 8 upon
preliminary evaluation of the
amendment as authorized under section
304(a)(1)(A)(ii) of the Magnuson Fishery
Conservation and Management Act
(Magnuson Act). The measures, which
were found to be inconsistent with the
national standards and other applicable
law, would have: (1) Conferred
moratorium permit eligibility upon
vessels that were rerigging on January
26, 1993, and landed scup prior to the
implementation of the FMP; (2) required
vessels to keep scup catches of less than
4,000 Ib (1,814 kg) (the level at which
the minimum mesh requirement is
triggered) in 100-1b (45.36 kg) boxes to
enhance enforcement; (3) accepted state
dealer permits in lieu of the required
Federal permit; (4) denied access to the
exclusive economic zone to vessels from
states that do not implement
recreational measures equivalent to
those specified in the Federal plan; (5)
used state regulations to define scup
pots for the residents of that state; and
(6) established annual recreational
harvest limits and deducted catches in
excess of those limits from the limits for
the following year. The remainder of
Amendment 8 was approved by NMFS
on behalf of the Secretary on July 29,
1996. A final rule implementing the
approved measures in Amendment 8
was published on August 23, 1996 (61
FR 43420). It was effective on
September 23, 1996.

The Council and Atlantic States
Marine Fisheries Commission’s Summer
Flounder, Scup, and Black Sea Bass
Board met on May 15, 1996, to review
the disapproved measures and, pursuant
to section 304(b)(3)(A) of the Magnuson
Act, voted to resubmit three provisions:
The rerigging measure, the scup pot and
trap definition, and the annual
recreational harvest limit. The
remaining disapproved measures were
not resubmitted.

Resubmitted Measures

For the purposes of moratorium
eligibility, the resubmitted provision
requires that a vessel under construction
for, or being rerigged for, use in the
directed fishery for scup on January 26,
1993, must have landed scup for sale by
January 26, 1994. For the purpose of this
paragraph, ‘“‘under construction’” means
that the keel had been laid or the vessel
was under written agreement for
construction or the vessel was under

written contract for purchase. “Being
rerigged” means physical alteration of
the vessel or its gear has begun to
transform the vessel into one capable of
fishing commercially for scup.

Scup pots and traps are defined as
pots or traps used in catching and
retaining scup. Harvesters will be
required to mark such gear with
numbers assigned by the Regional
Administrator, Northeast Region, NMFS
(Regional Administrator) and/or
identification markings as required by
the vessel’s home port state.

A coastwide harvest limit will be
specified in the second year of
implementation of the amendment at a
level that will reduce the exploitation
rate to the level specified in the
rebuilding schedule. This harvest limit
will be allocated 78 percent to the
commercial fishery, via a coastwide
commercial quota, and 22 percent to the
recreational fishery, via a recreational
harvest limit. The coastwide harvest
limit will be set annually following the
Monitoring Committee process set forth
in the amendment. Any landings in
excess of the commercial quota will be
deducted from the following year’s
quota. Any landings in excess of the
commercial quota would be deducted
from the following year’s quota. Any
landings in excess of the target harvest
level will be considered in the process
of setting a recreational harvest limit in
the following year.

Comments and Responses

The proposed rule was published on
August 26, 1996 (61 FR 43725), and
provided a comment period that
concluded on September 16, 1996. No
comments were received on the
proposed rule.

Changes in the Final Rule from the
Proposed Rule

This final rule implements provisions
of Amendment 8 by amending 50 CFR
part 648, Fisheries of the Northeastern
United States. The proposed rule would
have amended 50 CFR part 625, the
Summer Flounder Fishery, which, as
part of the President’s Regulatory
Reinvention Initiative, was consolidated
into part 648. As a result of this
regulatory consolidation, and to clarify
the intent of this rule, the final rule does
not use the same regulatory language as
the proposed rule, but the measures are
substantively the same. In some cases,
fisheries in addition to scup that are
managed under part 648 may be
referenced in the regulatory language.
The regulations governing these other
fisheries have not been amended here.
Their mention in the regulatory
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language is merely to reduce confusion
for the reader.

In 648.2, a change has been made to
the language of the definition for “‘scup
pot or trap” in the proposed rule. The
words ““‘used in”’ have been inserted to
emphasize that the vent size
requirements and other gear restrictions
implemented for the directed scup pot
fishery would pertain only to pots used
in that fishery. In addition, a definition
for ““‘under construction’ has been
added to the regulatory text.

Under NOAA Administrative Order
205-11, 7.01, dated December 17, 1990,
the Under Secretary for Oceans and
Atmosphere has delegated, to the
Assistant Administrator for Fisheries,
NOAA, the authority to sign material for
publication in the Federal Register.

Classification

The Regional Administrator has
determined that this final rule is
necessary for the conservation and
management of the scup fishery and that
it is consistent with the Magnuson Act
and other applicable law.

This action has been determined to be
not significant for purposes of E.O.
12866.

Notwithstanding any other provision
of law, no person is required to respond
to, nor shall any person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the PRA unless that
collection of information displays a
currently valid OMB control number.

This rule contains a collection-of-
information requirement subject to the
Paperwork Reduction Act (PRA). This
collection-of-information requirement
has been approved by OMB. The
requirement to mark traps and pots has
been approved under OMB Control
Number 0648-0305. The marking of
traps and pots is estimated to take 1
minute per trap or pot.

The estimated response time includes
the time needed for reviewing
instructions, searching existing data
sources, gathering and maintaining the
data needed, and completing and
reviewing the collection of information.
Send comments regarding burden
estimates, or any other aspect of this
data collection, including suggestions
for reducing the burden, to NMFS and
OMB (see ADDRESSES).

The Assistant General Counsel for
Legislation and Regulation of the
Department of Commerce certified to
the Chief Counsel for Advocacy of the
Small Business Administration that this
rule would not have a significant
economic impact on a substantial
number of small entities. The reasons
were discussed in the proposed rule

published in the Federal Register on
August 26, 1996 (61 FR 43725). No
comments were received regarding this
certification. As a result, a regulatory
flexibility analysis was not prepared.

List of Subjects
50 CFR Part 902

Reporting and recordkeeping
requirements.

50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: October 25, 1996.
Nancy Foster,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service, National
Oceanic and Atmospheric Administration.

For the reasons set out in the
preamble, 15 CFR chapter IX and 50
CFR chapter VI are amended as follows:

15 CFR CHAPTER IX

PART 902—NOAA INFORMATION
COLLECTION REQUIREMENT UNDER
THE PAPERWORK REDUCTION ACT:
OMB CONTROL NUMBERS

1. The authority citation for part 902
continues to read as follows:

Authority: 44 U.S.C. 3501 et seq.
2.1n 8902.1, in paragraph (b), the
table is amended by adding, in

numerical order, the following entry is
added to read as follows:

§902.1 OMB control numbers assigned
pursuant to the Paperwork Reduction Act.

* * * * *
(b) * x %
CFR part Current OMB control

section where the in-
formation collection
requirement is lo-

number (all numbers
begin with 0648-)

cated

* * * * *

50 CFR

* * * * *
§648.123 —-0305
* * * * *

50 CFR CHAPTER VI

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

3. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
4. In §648.2, the definitions for *“‘Scup
pot or trap” and *‘Under construction”

are added in alphabetical order to read
as follows:

§648.2 Definitions.

* * * * *

Scup pot or trap means a pot or trap
used in catching and retaining scup.
* * * * *

Under construction means that the
keel had been laid or the vessel was
under written agreement for
construction or the vessel was under
written contract for purchase.

* * * * *

5. In §648.4, paragraph (a)(6)(i)(A)(3)

is added to read as follows:

8648.4 Vessel Permits.
a * X %

E6)) * X X

(i * * *

(A) * X *

(3) The vessel was under construction
for, or was being rerigged for, use in the
directed fishery for scup on January 26,
1993, provided the vessel landed scup
for sale by January 26, 1994.

* * * * *

6. In §648.14, paragraph (k)(12) is

added to read as follows:

8§648.14 Prohibitions.
* * * * *

(k) * * *

(12) Use a scup trap or pot that is not
marked in accordance with
§648.123(b)(3).

* * * * *

7.1n §648.123, paragraph (b)(3) is

added to read as follows:

§648.123 Gear restrictions.
* * * * *

(b) * K ok

(3) Pot and trap identification. Pots or
traps used in fishing for scup must be
marked with a code of identification
that may be the number assigned by the
Regional Director and/or the
identification marking as required by
the vessel’s home port state.

* * * * *

[FR Doc. 96-27903 Filed 10-28-96; 9:18 am]
BILLING CODE 3510-22-P

SOCIAL SECURITY ADMINISTRATION

20 CFR Parts 404 and 410
RIN 0960-AD99

Overpayment Appeal and Waiver
Rights

AGENCY: Social Security Administration
(SSA).
ACTION: Final rules.

SUMMARY: In these final regulations we
address the rights of individuals
regarding overpayment and waiver
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determinations in the Social Security
and Black Lung benefits programs by
stating policy established as a result of
a series of court decisions, beginning
with the 1974 court decision in
Buffington, et al. v. Weinberger and
including the Supreme Court decision
in Califano v. Yamasaki. The effect of
these final regulations is to codify these
additional rights for overpaid
individuals established in these court
decisions.

EFFECTIVE DATE: These final rules are
effective December 2, 1996.

FOR FURTHER INFORMATION CONTACT: Lois
Berg, Legal Assistant, 3—B—1 Operations
Building, 6401 Security Boulevard,
Baltimore, MD 21235, (410) 965-1713
for information about these rules. For
information on eligibility or claiming
benefits, call our national toll-free
number, 1-800-772-1213.

SUPPLEMENTARY INFORMATION:
Background

Section 204(b) of the Social Security
Act (the Act) provides that the
Commissioner of Social Security (the
Commissioner) shall not recover an old-
age, survivors, and disability insurance
(OASDI) overpayment from any
individual who is without fault in
causing the overpayment if recovery
from that individual would ‘““defeat the
purpose” of title 1l of the Act or be
‘“‘against equity and good conscience.”
Sections 205(a) and 702(a)(5) of the Act
authorize the issuance of regulations
regarding our overpayment recovery
policies.

Sections 411(b) and 426(a) of the
Black Lung Benefits Act (30 U.S.C.
921(b) and 936(a)), authorize the
Commissioner to issue regulations to
administer the provisions of the Black
Lung benefits program. The provisions
for recovery of an overpayment from an
individual under the Black Lung
benefits program (Part B) regulations
generally parallel the regulations of the
OASDI programs.

On October 22, 1974, the U.S. District
Court for the Western District of
Washington in Buffington, et al. v.
Weinberger, No. 734-73C2, stopped
SSA from recovering overpaid Social
Security benefits without first giving
each member of the plaintiff class
adequate written notice of the
overpayment determination and the
right to a pre-recoupment hearing.

The court ordered that the written
notice must include:

1. A statement of the alleged
overpayment, an explanation of the
basis for the overpayment and SSA’s
proposed action to recover the
overpayment;

2. A statement of the individual’s
right to a pre-recoupment hearing;

3. Instructions and forms for
requesting a pre-recoupment hearing;

4. An explanation that if the
individual did not request a pre-
recoupment hearing within 30 days of
the date of mailing of the overpayment
notice, it would be presumed that the
individual waived his/her right to the
hearing and recovery of the alleged
overpayment would begin;

5. A statement of any other
administrative relief available (i.e.,
reconsideration of the fact and/or
amount of overpayment and waiver of
recovery of the overpayment); and

6. A statement that an SSA office
would help the individual complete and
submit forms for appeal or waiver
requests.

The court also ordered the following:

1. SSA had to restore all benefits
withheld from the named plaintiffs
pending an opportunity for a pre-
recoupment hearing.

2. Each individual had to be given the
opportunity to examine his/her claims
file at least 5 days prior to the date of
the pre-recoupment hearing.

3. The pre-recoupment hearing had to
be conducted by an SSA employee who
had no prior knowledge of the events
leading to the overpayment
determination and the decision to
recover the overpayment.

4. At the hearing, the individual had
to be given the opportunity to:

« Appear personally, testify, and
cross-examine any witnesses;

» Be represented by an attorney or
other representative; and

e Submit documents for
consideration at the hearing.

The court did not require that a
transcript be made of the hearing.

5. After the hearing, SSA had to issue
a written decision to the individual (and
his/her representative, if any) specifying
the findings of fact and conclusions in
support of the decision and advising of
the individual’s right to appeal the
decision.

In accordance with the court order,
SSA began to issue overpayment notices
containing all of the aforementioned
information and to offer pre-recoupment
hearings to all class members.

On June 20, 1979, the Supreme Court
held in Califano v. Yamasaki, 442 U.S.
682 (1979), that individuals who file a
written request for waiver are entitled to
the opportunity for a pre-recoupment
oral hearing, but those who request only
reconsideration are not so entitled.
Thereafter, SSA applied revised
overpayment notice and pre-
recoupment hearing procedures to all
individuals determined to be overpaid

under the title 1l or Black Lung benefit
programs. On July 31, 1981, the
Buffington court required SSA to
schedule pre-recoupment hearings
automatically for individuals whose
request for waiver of overpayment
recovery could not be approved after
initial paper review. On February 10,
1983, the Buffington court approved
procedures developed by SSA in
response to the 1981 decree whereby
pre-recoupment hearings would be
scheduled automatically but ordered
SSA to schedule the hearings through a
written notice to the claimant. The
scheduling letter had to contain the
date, time and place of the hearing; the
procedure for reviewing the claims file
before the hearing; the procedure for
seeking a change in the scheduled date,
time, and/or place; and all other
information necessary to fully inform
the claimant about the pre-recoupment
hearing. SSA began to automatically
schedule pre-recoupment hearings in
writing in April 1983. The court also
retained jurisdiction over the matter and
prohibited any changes in the
overpayment procedures it had
approved without prior notification of
plaintiffs’ counsel and prior approval
from the court.

In its order of October 19, 1987, the
Buffington court approved SSA’s plan to
transfer waiver decisionmaking
authority for Retirement and Survivors
Insurance overpayments from the
processing centers to the field offices.
SSA implemented this change in July
1988.

On April 13, 1994, the Buffington
court approved a stipulation modifying
the court’s injunction in this matter.
Under the stipulation, plaintiffs agreed
to withdraw counsel notification and
court approval requirements for future
changes to SSA overpayment policies.
In return, SSA agreed to promulgate a
Social Security Ruling (SSR) and then
final regulations embodying the
overpayment requirements set forth in
Yamasaki, above. SSA published the
SSR onJuly 11, 1994 (59 FR 35378),
published proposed regulations on June
2, 1995 (60 FR 28767), and is now
publishing final regulations to fulfill its
commitments under the stipulation.

Current Regulations

Our current regulations do not
address the adequate notice, face-to-face
oral hearing, or appeal step issues noted
above. However, SSA has been
complying with the court orders
described above through program
instructions approved by the Buffington
court.
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Regulations Changes

We are restating in regulations the
policies enunciated in the court
decisions and established in our
program instructions. The final
regulations provide that when an
overpayment is discovered, we notify
the individual immediately. The notice
includes:

1. The overpayment amount and how
and when it occurred;

2. A request for full, immediate
refund, unless the overpayment can be
withheld from the next month’s benefit;

3. The proposed adjustment of
benefits if refund is not received within
30 days after the date of the notice and
adjustment of benefits is available;

4. An explanation of the availability
of a different rate of withholding when
full withholding is proposed,
installment payments when refund is
requested and adjustment is not
currently available, and/or cross-
program recovery when refund is
requested and the individual is
receiving another type of payment from
SSA (language about cross-program
recovery is not included in notices sent
to individuals in jurisdictions where
this recovery option is not available;
currently, cross-program recovery is not
available to residents of New York and
Pennsylvania);

5. An explanation of the right to
request waiver of adjustment or
recovery and the automatic scheduling
of a file review and pre-recoupment
hearing (commonly referred to as a
personal conference) if a request for
waiver cannot be approved after initial
paper review;

6. An explanation of the right to
request reconsideration of the fact and/
or amount of the overpayment
determination;

7. Instructions about the availability
of forms for requesting reconsideration
and waiver;

8. An explanation that if the
individual does not request waiver or
reconsideration within 30 days of the
date of the overpayment notice,
adjustment or recovery of the
overpayment will begin;

9. A statement that an SSA office will
help the individual complete and
submit forms for appeal or waiver
requests; and

10. A statement that the individual
should notify SSA promptly if
reconsideration, waiver, a lesser rate of
withholding, repayment by installments
or cross-program adjustment is wanted.

Form SSA-3105 (Important
Information About Your Appeal and
Waiver Rights) is included with each
overpayment notice. The SSA-3105

further explains the pre-recoupment
review process and contains a tear-off
form which the individual may
complete and return to SSA if he/she
wants reconsideration and/or waiver.

The final regulations also provide that
to ensure meaningful opportunity to
contest the correctness of an
overpayment determination and/or
establish entitlement to waiver, the date
on which full refund is due and, if
appropriate, the date on which
adjustment will begin must be at least
30 days after the date of the
overpayment notice. If the individual
responds within 30 days after the date
of the overpayment notice, SSA must
take action to ensure that benefit
payments are not interrupted. Any time
waiver is requested, SSA stops
adjustment or recovery.

When waiver is requested, the
individual gives SSA information
(usually on Form SSA-632-BK (Request
for Waiver of Overpayment Recovery or
Change in Repayment Rate)) to support
his/her contention that he/she is
without fault in causing the
overpayment and that recovery would
either cause financial hardship or be
inequitable. That information, along
with supporting documentation, is
reviewed to determine if waiver can be
approved.

If waiver cannot be approved after
this review, the individual is notified in
writing and given the dates, times and
place of the file review and personal
conference; the procedure for reviewing
the claims file prior to the personal
conference; the procedure for seeking a
change in the scheduled dates, times,
and/or place; and all other information
necessary to fully inform the individual
about the personal conference. The file
review is always scheduled at least 5
days before the personal conference.

At the file review, the individual and
the individual’s representative have the
right to review the claims file and
applicable law and regulations with the
decisionmaker or another SSA
representative who is prepared to
answer questions. We will provide
copies of material related to the
overpayment and/or waiver from the
claims file or pertinent sections of the
law or regulations that are requested by
the individual or the individual’s
representative.

Although the individual may be
represented at the personal conference,
he/she must also be present. This
requirement is consistent with the
Supreme Court’s reasoning in Califano
v. Yamasaki. In Yamasaki, the court
concluded that written review could not
satisfy SSA’s obligation to make an
accurate waiver determination because

an evaluation of fault requires an
evaluation of all pertinent
circumstances, such as the recipient’s
intelligence, and physical and mental
condition. The court said, ‘““We do not
see how these can be evaluated absent
personal contact between the recipient
and the person who decides his case.”
Id. at 698.

SSA will provide suitable private
space for the personal conference.
However, if the individual cannot come
to the conference site for a legitimate
reason (e.g., he/she is incapacitated),
SSA personnel will travel as far as
necessary to conduct the conference.

At the personal conference, the
individual is given the opportunity to:

1. Appear personally, testify, cross-
examine any witnesses, and make
arguments;

2. Be represented by an attorney or
other representative, although the
individual must be present at the
conference; and

3. Submit documents for
consideration by the decisionmaker.

At the personal conference, the
decisionmaker:

1. Tells the individual that the
decisionmaker was not previously
involved in the issue under review, that
the waiver decision is solely the
decisionmaker’s, and that the waiver
decision is based only on the evidence
or information presented or reviewed at
the conference;

2. Ascertains the role and identity of
everyone present;

3. Indicates whether or not the
individual reviewed the claims file;

4. Explains the provisions of law and
regulations applicable to the issue;

5. Briefly summarizes the evidence
already on file which will be
considered;

6. Ascertains from the individual
whether the information presented is
correct and whether he/she fully
understands it;

7. Allows the individual and the
individual’s representative, if any, to
present the individual’s case;

8. Secures updated financial
information and verification, if
necessary;

9. Allows each witness to present
information and allows the individual
and the individual’s representative to
guestion each witness;

10. Ascertains whether there is any
further evidence to be presented;

11. Reminds the individual of any
evidence promised by the individual
which has not been presented;

12. Lets the individual and the
individual’s representative, if any,
present any proposed summary or
closing statement;
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13. Explains that a decision will be
made and the individual will be notified
in writing; and

14. Explains further appeal rights in
the event the decision is adverse to the
individual.

SSA issues a written decision to the
individual (and his/her representative,
if any) specifying the findings of fact
and conclusions in support of the
decision to approve or deny waiver and
advising of the individual’s right to
appeal the decision. If waiver is denied,
adjustment or recovery of the
overpayment begins even if the
individual appeals.

If it appears that the waiver cannot be
approved, and the individual declines a
personal conference or fails to appear
for a second scheduled personal
conference, a decision regarding the
waiver will be made based on the
written evidence of record.
Reconsideration is then the next step in
the appeals process.

The final regulations also state that
although a personal conference decision
on the waiver issue is an initial
determination, when an individual is
appealing an initial determination of
waiver denial based on a personal
conference, the first appeal step is an
administrative law judge (ALJ) hearing,
bypassing the reconsideration which
generally follows initial determinations.
We provide that the appeal goes directly
to an ALJ hearing in this situation
because a reconsideration is a review of
the written evidence and would be less
comprehensive in scope than the
preceding personal conference.
However, where an individual is
appealing an initial determination of
waiver denial based solely on a review
of the written evidence rather than a
personal conference (i.e., the individual
chose to forego the personal conference)
the first appeal step is a reconsideration.

Additionally, an individual may
concurrently appeal the substantive
determination that the overpayment
occurred and request waiver of recovery
of the overpayment. The final
regulations provide that when the
substantive determination is upheld on
reconsideration and the waiver is
denied, even if it is denied solely on the
basis of a review of the written
evidence, the next step in the appeal
process for both determinations is an
ALJ hearing.

In addition to revising the regulations
to codify the policy established in these
court decisions, we are also removing
references to title XVIII from
88 404.502a and 404.506. These
references address Medicare
overpayment situations, which fall
within the purview of the Health Care

Financing Administration (HCFA).
Before HCFA became a separate agency,
SSA was responsible for both the Social
Security cash benefit program and the
Medicare program. Consequently, HCFA
has historically relied on many of SSA’s
regulations that addressed similar
situations under titles Il and XVIII of the
Act. The recoupment of overpayments
has been one of these situations.
However, because differences in the two
programs have increased, HCFA has
determined that modifications to the
rules are necessary. As a result, HCFA

is in the process of promulgating its
own regulations with regard to Medicare
overpayments. In the meantime, on
September 19, 1996 (61 FR 63404),
HCFA published a final rule that
incorporated the substantive content of
20 CFR 404.502a and 404.506 into 42
CFR 405.357 and 404.358, respectively.
Therefore, we are removing the
references to title XVIII from the
regulations text of these final
regulations.

Comments on Notice of Proposed
Rulemaking (NPRM)

OnJune 2, 1995, we published
proposed rules in the Federal Register
at 60 FR 28767 with a 60-day comment
period. We received three letters with
comments. Following are summaries of
those comments and our responses to
them.

Comment: The final rules should also
make comparable changes to the title
XVI overpayment/waiver regulations.

Response: Many title XVI
overpayment/waiver policies are the
same as those in title Il. As a result of
the comments, we will begin a separate
NPRM to make conforming changes to
the title XVI regulations where the
procedures are already the same. We
will also evaluate the need for any
additional changes in the title XVI
overpayment/waiver procedures. If we
determine additional changes are
needed, we will address them in the
separate NPRM.

Comment: Additional improvements
not specifically addressed in the
Buffington court order should be made
to SSA’s overpayment notices, and these
changes should be codified in the final
rules.

Response: All of the notice
requirements ordered by the court in
Buffington are addressed in the final
rules. In addition, SSA has an ongoing
initiative to improve the quality of our
notices, and our goal is to examine and
revise overpayment notices as necessary
to meet changing public needs. As part
of this initiative, we solicited comments
from advocacy groups and made interim
improvements to the language. The

National Senior Citizens Law Center
and the Legal Services for the Elderly,
who were two of the commenters on the
proposed rules, were among those
groups whose comments were used to
improve the notices. However, as a
result of the longstanding court
injunction in Buffington which said we
could not change overpayment/waiver
policy without court approval, the
changes were never implemented. Now
that the injunction has been modified,
we have focus-tested the revised
language and plan for further
improvements.

As we work on the notices
improvement initiative, we will
thoroughly consider all comments
concerning the overpayment notices
that we received on the NPRM.
However, any changes we adopt as a
result of these comments will be in the
actual notices or in our operating
instructions, rather than in regulations.
It is not appropriate for the regulations
to prescribe individual notice content at
the level of specificity advocated in the
comments. Including in the regulations
overly restrictive provisions on notice
content would eliminate our flexibility
in addressing other public concerns
about the notices.

Comment: The regulations should
explain circumstances where the
personal conference can address
whether an overpayment exists, as
contrasted with whether the
overpayment can be waived.

Response: The regulations do not
impose restrictions on matters that can
be addressed at a personal conference.
If SSA employees have any confusion
on this point, clarification through
program instructions would be a more
appropriate remedy.

Comment: If the claimant does not
clearly indicate which option he or she
wishes to pursue, it will be presumed
that the claimant wishes to challenge
the overpayment.

Response: Adopting this comment
could disadvantage the claimant. If the
presumption is that only the fact of
overpayment is being challenged (i.e., a
request for reconsideration of the
overpayment determination), recovery
efforts stop until a reconsideration
determination is made. If the
determination is unfavorable to the
claimant, recovery efforts resume, even
if the person appeals that determination.
When only reconsideration is requested,
there is no right to a personal
conference with recovery delayed until
the determination is made. That right
only attaches to a waiver request.

Comment: The regulations should
state that SSA will refund all withheld
benefits if waiver is approved.
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Response: SSA policy is to pay any
improperly withheld benefits if waiver
is approved. However, this does not
mean full repayment is proper every
time waiver is approved. For example,
waiver may be denied because, although
the person was without fault in causing
the overpayment, recovery would not
cause financial hardship. Recovery
begins. Subsequently, the person’s
financial situation changes for the worse
and waiver is again requested. Waiver is
approved effective with the date we
determine the financial situation
changed. Monies withheld before that
date were withheld properly and will
not be repaid. SSA policy also requires
stopping recovery as of the month
waiver is requested. If SSA does not
stop recovery timely, any money
withheld as of the date of the waiver
request will be paid back.

Comment: The regulations should
provide for the record of the personal
conference to be made available to the
claimant.

Response: As stated in 8§ 404.506(d)
and 410.561a(d), the claimant has the
right to review the claims file before the
personal conference. However, no
transcript is made of the personal
conference, and no court has required
one. The person is given a written
record in the form of the waiver
determination. The new regulations at
88 404.506(g) and 410.561a(g) provide
that the written decision will include
findings of fact and conclusions in
support of the decision. Current
program instructions explain that this
determination will specify all the
evidence considered and the rationale
for the determination reached. This
rationale must include any rebuttal of
the person’s arguments. We believe the
regulations, as drafted, along with these
program instructions provide sufficient
safeguards while retaining adequate
agency flexibility.

Comment: The regulations should
explain that any adjustment or recovery
that occurs before issuance of the notice
of overpayment, or after a claimant
requests waiver or appeals the
overpayment notice, will be refunded
promptly to the claimant.

Response: SSA does not begin
overpayment adjustment or recovery
efforts until at least 30 days after the
overpayment notice is sent. However,
we do have the right to refigure the
overpayment amount before we issue
the overpayment notice. This policy was
upheld in the Supreme Court decision
in Everhart, et al. v. Sullivan, 494 U.S.
83 (1990). If, through error, benefits are
improperly withheld, SSA policy is to
pay the benefits. To reemphasize this
policy to all field employees who deal

with the overpayment and waiver
processes, we will be sure that program
instructions clearly state that the money
should be paid promptly. However, we
do not believe that it is appropriate to
put this in the regulations.

Comment: The regulations should
mention the right of claimants to
subpoena witnesses at a personal
conference or, if they need to, escalate
a matter to the administrative hearing
level.

Response: Claimants may have
witnesses testify at the personal
conference. If it becomes necessary to
subpoena witnesses, SSA procedures
provide for escalating the matter to an
ALJ hearing. We are not changing the
regulations to reflect this at this time
because we are looking into the
feasibility of giving subpoena power to
the personal conference decisionmaker
in the field office.

Comment: The regulations should
mention SSA’s policy to permit a
claimant to request waiver and appeal of
the overpayment concurrently or in any
sequence.

Response: The commenter indicated
that the policy should be stated in the
regulations because ‘“many agency
employees appear to believe that it is
necessary for an overpayment appeal to
be fully resolved before any request for
waiver can be processed or
adjudicated.” We do not agree that
““many agency employees’ are confused
about this policy, which is currently in
program instructions (section GN
02201.011 of the Program Operations
Manual System (POMS)). However, we
will reemphasize this policy to all field
employees who deal with the
overpayment and waiver processes the
next time we issue this chapter of the
POMS or sooner, if necessary.

The following comments concern
matters outside the scope of, and
therefore are not addressed in, these
final regulations.

1. The regulations should clarify the
relationship between the 30-day rule,
60-day rule, and 10-day rule concerning
overpayments.

2. The regulations should mention the
claimants’ right to receive notice of the
opportunity to decline cross-program
recovery. (We note, however, that this
principle is already established at 20
C.F.R. 416.570.)

3. The regulations should explain
how representative payees will be
treated.

4. The regulations should explain
claimants’ rights with respect to
underpayments and netted
overpayments.

For the reasons discussed above, we
have not changed the text of the

proposed rules to reflect the public
comments. We have, however, revised
the introductory paragraph in §410.561,
as shown in the proposed rules, to add
a phrase which is currently in that
section of the regulations and which
was inadvertently omitted from the
proposed rules. Section 410.561 will
then agree with §404.502a, which is a
corresponding section of the
regulations. With this one exception, we
are publishing the proposed regulations
unchanged as final regulations.

Regulatory Procedures
Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that these final regulations
do not meet the criteria for a significant
regulatory action under Executive Order
12866. Thus, they were not subject to
OMB review.

Paperwork Reduction Act of 1980

These final regulations impose no
new reporting or recordkeeping
requirements which are subject to
review by OMB.

Regulatory Flexibility Act

We certify that these final regulations
will not have a significant economic
impact on a substantial number of small
entities because they affect only
individuals. Therefore, a regulatory
flexibility analysis as provided in Public
Law 96-354, the Regulatory Flexibility
Act, is not required.

(Catalog of Federal Domestic Assistance:
Program Nos. 96.001, Social Security—
Disability Insurance; 96.002, Social
Security—Retirement Insurance; 96.003,
Social Security—Special Benefits for Persons
Aged 72 and Over; 96.004, Social Security—
Survivors Insurance; and 96.005, Special
Benefits for Disabled Coal Miners)

List of Subjects
20 CFR Part 404

Administrative practice and
procedure; Death benefits; Old-Age,
Survivors, and Disability Insurance;
Reporting and recordkeeping
requirements.

20 CFR Part 410

Administrative practice and
procedure; Black lung benefits; Death
benefits; Disability benefits; Miners;
Reporting and recordkeeping
requirements.

Dated: October 8, 1996.
Shirley S. Chater,
Commissioner of Social Security.

For the reasons set out in the
preamble, parts 404 and 410 of chapter
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11 of title 20 of the Code of Federal
Regulations are amended as follows.

PART 404—FEDERAL OLD-AGE,
SURVIVORS AND DISABILITY
INSURANCE (1950- )

Subpart F—[Amended]

1. The authority citation for subpart F
of part 404 continues to read as follows:

Authority: Secs. 204(a)—(d), 205(a), and
702(a)(5) of the Social Security Act (42 U.S.C.
404(a)—(d), 405(a), and 902(a)(5)); 31 U.S.C.
3720A.

2. Section 404.502a is revised to read
as follows:

§404.502a Notice of right to waiver
consideration.

Whenever an initial determination is
made that more than the correct amount
of payment has been made, and we seek
adjustment or recovery of the
overpayment, the individual from
whom we are seeking adjustment or
recovery is immediately notified. The
notice includes:

(a) The overpayment amount and how
and when it occurred;

(b) A request for full, immediate
refund, unless the overpayment can be
withheld from the next month’s benefit;

(c) The proposed adjustment of
benefits if refund is not received within
30 days after the date of the notice and
adjustment of benefits is available;

(d) An explanation of the availability
of a different rate of withholding when
full withholding is proposed,
installment payments when refund is
requested and adjustment is not
currently available, and/or cross-
program recovery when refund is
requested and the individual is
receiving another type of payment from
SSA (language about cross-program
recovery is not included in notices sent
to individuals in jurisdictions where
this recovery option is not available);

(e) An explanation of the right to
request waiver of adjustment or
recovery and the automatic scheduling
of a file review and pre-recoupment
hearing (commonly referred to as a
personal conference) if a request for
waiver cannot be approved after initial
paper review;

(f) An explanation of the right to
request reconsideration of the fact and/
or amount of the overpayment
determination;

(9) Instructions about the availability
of forms for requesting reconsideration
and waiver;

(h) An explanation that if the
individual does not request waiver or
reconsideration within 30 days of the
date of the overpayment notice,

adjustment or recovery of the
overpayment will begin;

(i) A statement that an SSA office will
help the individual complete and
submit forms for appeal or waiver
requests; and

(j) A statement that the individual
receiving the notice should notify SSA
promptly if reconsideration, waiver, a
lesser rate of withholding, repayment by
installments or cross-program
adjustment is wanted.

3. Section 404.506 is revised to read
as follows:

§404.506 When waiver may be applied and
how to process the request.

(a) Section 204(b) of the Act provides
that there shall be no adjustment or
recovery in any case where an
overpayment under title Il has been
made to an individual who is without
fault if adjustment or recovery would
either defeat the purpose of title Il of the
Act, or be against equity and good
conscience.

(b) If an individual requests waiver of
adjustment or recovery of a title Il
overpayment within 30 days after
receiving a notice of overpayment that
contains the information in § 404.502a,
no adjustment or recovery action will be
taken until after the initial waiver
determination is made. If the individual
requests waiver more than 30 days after
receiving the notice of overpayment,
SSA will stop any adjustment or
recovery actions until after the initial
waiver determination is made.

(c) When waiver is requested, the
individual gives SSA information to
support his/her contention that he/she
is without fault in causing the
overpayment (see §404.507) and that
adjustment or recovery would either
defeat the purpose of title 1l of the Act
(see §404.508) or be against equity and
good conscience (see §404.509). That
information, along with supporting
documentation, is reviewed to
determine if waiver can be approved. If
waiver cannot be approved after this
review, the individual is notified in
writing and given the dates, times and
place of the file review and personal
conference; the procedure for reviewing
the claims file prior to the personal
conference; the procedure for seeking a
change in the scheduled dates, times,
and/or place; and all other information
necessary to fully inform the individual
about the personal conference. The file
review is always scheduled at least 5
days before the personal conference.

(d) At the file review, the individual
and the individual’s representative have
the right to review the claims file and
applicable law and regulations with the
decisionmaker or another SSA

representative who is prepared to
answer questions. We will provide
copies of material related to the
overpayment and/or waiver from the
claims file or pertinent sections of the
law or regulations that are requested by
the individual or the individual’s
representative.

(e) At the personal conference, the
individual is given the opportunity to:

(1) Appear personally, testify, cross-
examine any witnesses, and make
arguments;

(2) Be represented by an attorney or
other representative (see §404.1700),
although the individual must be present
at the conference; and

(3) Submit documents for
consideration by the decisionmaker.

(f) At the personal conference, the
decisionmaker:

(1) Tells the individual that the
decisionmaker was not previously
involved in the issue under review, that
the waiver decision is solely the
decisionmaker’s, and that the waiver
decision is based only on the evidence
or information presented or reviewed at
the conference;

(2) Ascertains the role and identity of
everyone present;

(3) Indicates whether or not the
individual reviewed the claims file;

(4) Explains the provisions of law and
regulations applicable to the issue;

(5) Briefly summarizes the evidence
already in file which will be considered,;

(6) Ascertains from the individual
whether the information presented is
correct and whether he/she fully
understands it;

(7) Allows the individual and the
individual’s representative, if any, to
present the individual’s case;

(8) Secures updated financial
information and verification, if
necessary;

(9) Allows each witness to present
information and allows the individual
and the individual’s representative to
guestion each witness;

(10) Ascertains whether there is any
further evidence to be presented;

(11) Reminds the individual of any
evidence promised by the individual
which has not been presented;

(12) Lets the individual and the
individual’s representative, if any,
present any proposed summary or
closing statement;

(13) Explains that a decision will be
made and the individual will be notified
in writing; and

(14) Explains repayment options and
further appeal rights in the event the
decision is adverse to the individual.

(g) SSA issues a written decision to
the individual (and his/her
representative, if any) specifying the
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findings of fact and conclusions in
support of the decision to approve or
deny waiver and advising of the
individual’s right to appeal the decision.
If waiver is denied, adjustment or
recovery of the overpayment begins
even if the individual appeals.

(h) If it appears that the waiver cannot
be approved, and the individual
declines a personal conference or fails
to appear for a second scheduled
personal conference, a decision
regarding the waiver will be made based
on the written evidence of record.
Reconsideration is then the next step in
the appeals process (but see
§404.930(a)(7)).

Subpart J—[Amended]

4. The authority citation for subpartJ
of part 404 continues to read as follows:

Authority: Secs. 201(j), 205(a), (b), (d)—(h),
and (j), 221, 225, and 702(a)(5) of the Social
Security Act (42 U.S.C. 401(j), 405(a), (b),
(d)—(h), and (j), 421, 425, and 902(a)(5)); 31
U.S.C. 3720A; sec. 5, Pub. L. 97-455, 96 Stat.
2500 (42 U.S.C. 405 note); secs. 5, 6(c)—(e)
and 15, Pub. L. 98-460, 98 Stat. 1802 (42
U.S.C. 421 note).

5. Section 404.907 is revised to read
as follows:

§404.907 Reconsideration—general.

If you are dissatisfied with the initial
determination, reconsideration is the
first step in the administrative review
process that we provide, except that we
provide the opportunity for a hearing
before an administrative law judge as
the first step for those situations
described in §404.930(a)(6) and (a)(7),
where you appeal an initial
determination denying your request for
waiver of adjustment or recovery of an
overpayment (see § 404.506). If you are
dissatisfied with our reconsidered
determination, you may request a
hearing before an administrative law
judge.

6. Section 404.930 is amended by
removing the word “‘or’’ at the end of
(a)(4) and the period at the end of (a)(5)
and adding a semicolon in its place and
adding (a)(6) and (a)(7) as follows:

§404.930 Availability of a hearing before
an administrative law judge.

(a * * *

(6) An initial determination denying
waiver of adjustment or recovery of an
overpayment based on a personal
conference (see §404.506); or

(7) An initial determination denying
waiver of adjustment or recovery of an
overpayment based on a review of the
written evidence of record (see
§404.506), and the determination was
made concurrent with, or subsequent to,
our reconsideration determination

regarding the underlying overpayment
but before an administrative law judge
holds a hearing.

* * * * *

PART 410—FEDERAL COAL MINE
HEALTH AND SAFETY ACT OF 1969,
TITLE IV—BLACK LUNG BENEFITS
(1969- )

Subpart E—[Amended]

7. The authority citation for subpart E
of part 410 is revised to read as follows:

Authority: Secs. 411(a), 412(a) and (b),
413(b), 426(a), and 508 of the Federal Coal
Mine Health and Safety Act of 1977, as
amended (30 U.S.C. 921(a), 922(a) and (b),
923(b), 936(a), and 957).

Section 410.565 also issued under 31
U.S.C. 952.

8. Section 410.561 is revised to read
as follows:

§410.561 Notice of right to waiver
consideration.

Whenever an initial determination is
made that more than the correct amount
of payment has been made, and we seek
adjustment or recovery of the
overpayment, the individual from
whom we are seeking adjustment or
recovery is immediately notified. The
notice includes:

(a) The overpayment amount and how
and when it occurred;

(b) A request for full, immediate
refund, unless the overpayment can be
withheld from the next month’s benefit;

(c) The proposed adjustment of
benefits if refund is not received within
30 days after the date of the notice and
adjustment of benefits is available;

(d) An explanation of the availability
of a different rate of withholding when
full withholding is proposed,
installment payments when refund is
requested and adjustment is not
currently available, and/or cross-
program recovery when refund is
requested and the individual is
receiving another type of payment from
SSA (language about cross-program
recovery is not included in notices sent
to individuals in jurisdictions where
this recovery option is not available);

(e) An explanation of the right to
request waiver of adjustment or
recovery and the automatic scheduling
of a file review and pre-recoupment
hearing (commonly referred to as a
personal conference) if a request for
waiver cannot be approved after initial
paper review;

(f) An explanation of the right to
request reconsideration of the fact and/
or amount of the overpayment
determination;

(9) Instructions about the availability
of forms for requesting reconsideration
and waiver;

(h) An explanation that if the
individual does not request waiver or
reconsideration within 30 days of the
date of the overpayment notice,
adjustment or recovery of the
overpayment will begin;

(i) A statement that an SSA office will
help the individual complete and
submit forms for appeal or waiver
requests; and

(i) A statement that the individual
receiving the notice should notify SSA
promptly if reconsideration, waiver, a
lesser rate of withholding, repayment by
installments or cross-program
adjustment is wanted.

9. Section 410.561a is revised to read
as follows:

§410.561a When waiver may be applied
and how to process the request.

(a) There shall be no adjustment or
recovery in any case where an
overpayment under part B of title IV of
the Act has been made to an individual
who is without fault if adjustment or
recovery would either defeat the
purpose of title IV of the Act, or be
against equity and good conscience.

(b) If an individual requests waiver of
adjustment or recovery of an
overpayment made under Part B of title
IV within 30 days after receiving a
notice of overpayment that contains the
information in §410.561, no adjustment
or recovery action will be taken until
after the initial waiver determination is
made. If the individual requests waiver
more than 30 days after receiving the
notice of overpayment, SSA will stop
any adjustment or recovery actions until
after the initial waiver determination is
made.

(c) When waiver is requested, the
individual gives SSA information to
support his/her contention that he/she
is without fault in causing the
overpayment (see §410.561b), and that
adjustment or recovery would either
defeat the purposes of this subpart (see
§410.561c) or be against equity and
good conscience (see §410.561d). That
information, along with supporting
documentation, is reviewed to
determine if waiver can be approved. If
waiver cannot be approved after this
review, the individual is notified in
writing and given the dates, times and
place of the file review and personal
conference; the procedure for reviewing
the claims file prior to the personal
conference; the procedure for seeking a
change in the scheduled dates, times,
and/or place; and all other information
necessary to fully inform the individual
about the personal conference. The file
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review is always scheduled at least 5
days before the personal conference.

(d) At the file review, the individual
and the individual’s representative have
the right to review the claims file and
applicable law and regulations with the
decisionmaker or another SSA
representative who is prepared to
answer questions. We will provide
copies of material related to the
overpayment and/or waiver from the
claims file or pertinent sections of the
law or regulations that are requested by
the individual or the individual’s
representative.

(e) At the personal conference, the
individual is given the opportunity to:

(1) Appear personally, testify, cross-
examine any witnesses, and make
arguments;

(2) Be represented by an attorney or
other representative (see §410.684),
although the individual must be present
at the conference; and

(3) Submit documents for
consideration by the decisionmaker.

(f) At the personal conference, the
decisionmaker:

(1) Tells the individual that the
decisionmaker was not previously
involved in the issue under review, that
the waiver decision is solely the
decisionmaker’s, and that the waiver
decision is based only on the evidence
or information presented or reviewed at
the conference;

(2) Ascertains the role and identity of
everyone present;

(3) Indicates whether or not the
individual reviewed the claims file;

(4) Explains the provisions of law and
regulations applicable to the issue;

(5) Briefly summarizes the evidence
already in file which will be considered,;

(6) Ascertains from the individual
whether the information presented is
correct and whether he/she fully
understands it;

(7) Allows the individual and the
individual’s representative, if any, to
present the individual’s case;

(8) Secures updated financial
information and verification, if
necessary;

(9) Allows each witness to present
information and allows the individual
and the individual’s representative to
guestion each witness;

(10) Ascertains whether there is any
further evidence to be presented;

(11) Reminds the individual of any
evidence promised by the individual
which has not been presented;

(12) Lets the individual and the
individual’s representative, if any,
present any proposed summary or
closing statement;

(13) Explains that a decision will be
made and the individual will be notified
in writing; and

(14) Explains repayment options and
further appeal rights in the event the
decision is adverse to the individual.

(9) SSA issues a written decision to
the individual (and his/her
representative, if any) specifying the
findings of fact and conclusions in
support of the decision to approve or
deny waiver and advising of the
individual’s right to appeal the decision.
If waiver is denied, adjustment or
recovery of the overpayment begins
even if the individual appeals.

(h) If it appears that the waiver cannot
be approved, and the individual
declines a personal conference or fails
to appear for a second scheduled
personal conference, a decision
regarding the waiver will be made based
on the written evidence of record.
Reconsideration is then the next step in
the appeals process (but see
§410.630(c)).

Subpart F—[Amended]

10. The authority citation for subpart
F of part 410 is revised to read as
follows:

Authority: Secs. 413(b), 426(a), 507, and
508 of the Federal Coal Mine Health and
Safety Act of 1977, as amended (30 U.S.C.
923(b), 936(a), 956, and 957).

11. Section 410.623 is revised to read
as follows:

§410.623 Reconsideration; right to
reconsideration.

(a) We shall reconsider an initial
determination if a written request for
reconsideration is filed, as provided in
§410.624, by or for the party to the
initial determination (see §410.610). We
shall also reconsider an initial
determination if a written request for
reconsideration is filed, as provided in
§410.624, by an individual as a widow,
child, parent, brother, sister, or
representative of a decedent’s estate,
who makes a showing in writing that his
or her rights with respect to benefits
may be prejudiced by such
determination.

(b) Reconsideration is the first step in
the administrative review process that
we provide for an individual
dissatisfied with the initial
determination, except that we provide
the opportunity for a hearing before an
administrative law judge as the first step
for those situations described in
§410.630(b) and (c), where an
individual appeals an initial
determination denying waiver of
adjustment or recovery of an
overpayment (see §410.561a).

12. Section 410.630 is revised to read
as follows:

§410.630 Hearing; right to hearing.

An individual referred to in
88410.632 or 410.633 who has filed a
written request for a hearing under the
provisions in §410.631 has aright to a
hearing if:

(a) An initial determination and
reconsideration of the determination
have been made by the Social Security
Administration concerning a matter
designated in §410.610;

(b) An initial determination denying
waiver of adjustment of recovery of an
overpayment based on a personal
conference has been made by the Social
Security Administration (see
§410.561a); or

(c) An initial determination denying
waiver of adjustment or recovery of an
overpayment based on a review of the
written evidence of record has been
made by the Social Security
Administration (see §410.561a) and the
determination was made concurrent
with, or subsequent to, our
reconsideration determination regarding
the underlying overpayment but before
an administrative law judge holds a
hearing.

[FR Doc. 96-27707 Filed 10-30-96; 8:45 am]
BILLING CODE 4190-29-P

20 CFR Part 416

[Regulations No. 16]

RIN 0960-AD90

Evidence of Lawful Admission for

Permanent Residence in the United
States (U.S.)

AGENCY: Social Security Administration
(SSA).
ACTION: Final rule.

SUMMARY: This final regulation sets forth
the type of documentation required for
an alien to establish the status of
lawfully admitted for permanent
residence for eligibility purposes under
the Supplemental Security Income (SSI)
program. The Immigration and
Naturalization Service (INS), the Agency
responsible for determining alien status
and issuing documents certifying alien
status in the U.S., changed its policy
with regard to what constitutes
definitive evidence of lawful permanent
resident alien status. In this final SSI
regulation, we are removing references
to specific INS form numbers and
substituting a general reference to an
Alien Registration Receipt Card issued
under current INS regulations. Thus,
SSA’s regulations will be broad enough
not only to be consistent with the new
INS policy, but also to accommodate
future INS regulatory changes regarding
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acceptable documentary evidence of
lawful permanent resident alien status.
In the future, SSA will not have to
revise its regulations to conform to
changes in INS policy unless the form
name changes. Historically, the form
name has remained the same.

EFFECTIVE DATE: This regulation is
effective December 2, 1996.

FOR FURTHER INFORMATION CONTACT: Lois
Berg, Legal Assistant, Division of
Regulations and Rulings, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235, (410)
965-1713. For information on
eligibility, claiming benefits, or coverage
of earnings, call our national toll-free
number, 1-800-772-1213.
SUPPLEMENTARY INFORMATION: To be
eligible for SSI benefits, an individual
must be either a citizen or national of
the U.S. or a qualified alien as defined
in 8 U.S.C. 1641(b) and (c) who meets
one of the exceptions in 8 U.S.C.
1612(a)(2). Our regulation at
8416.1615(a)(1) sets forth the types of
alien registration documents issued by
INS which constitute valid evidence of
lawful permanent residence status.

INS is responsible for determining
alien status and issuing documents
certifying alien status within the U.S.
INS does, when necessary, revise its
regulations specifying acceptable
documentation of alien status.

Aliens who are lawfully admitted for
permanent residence and who apply for
SSI benefits are required to submit
evidence of lawful permanent residence
status to be eligible for benefits. Such
evidence must be a valid document
issued by INS under current INS policy.

On September 20, 1993, INS
published a final rule at 58 FR 48775 to
terminate the validity of several older
versions of the Alien Registration
Receipt Card and to establish the Alien
Registration Receipt Card, 1-551, as the
exclusive alien registration card for the
use of permanent resident aliens. This
INS rule originally was to have been
effective on September 20, 1994.
However, INS subsequently published
two final rules in the Federal Register
(on September 14, 1994 at 59 FR 47063
and on March 17, 1995 at 60 FR 14353)
to delay the effective date of this rule.
The rule became effective on March 20,
1996. As a result of the INS regulatory
change, lawful permanent resident
aliens must have replaced previously
issued obsolete forms, such as the 1-151,
AR-3, AR-3a and AR-103, with the
current Alien Registration Receipt Card,
Form I-551, by March 20, 1996.

SSA'’s current regulation on evidence
of lawful permanent resident status

specifies the form numbers of all
previously acceptable versions of the
INS Alien Registration Receipt Card.
Thus, any INS policy which changes
acceptable documentation of alien
status, such as the change effective
March 20, 1996, requires SSA to revise
its regulation to conform to those
changes. We want to ensure that our
regulation not only reflects current INS
policy on alien status documentation
but is broad enough to encompass
changes INS might make in the future.

Therefore, in this final regulation, we
are removing references in
§416.1615(a)(1) to specific INS form
numbers which are obsolete as of the
effective date of INS’ new regulatory
change, and substituting a single
reference to the Alien Registration
Receipt Card issued under current INS
regulations. As revised, our regulation
simply indicates that the individual
must submit an Alien Registration
Receipt Card which is issued by INS in
accordance with that Agency’s current
regulations.

On August 30, 1995, we published a
proposed rule in the Federal Register at
60 FR 45110 and provided a 60-day
period for interested individuals to
comment. We received no comments.
We are, therefore, publishing this final
rule essentially unchanged.

Regulatory Procedures
Regulatory Flexibility Act

We certify that this final regulation
will not have a significant economic
impact on a substantial number of small
entities because it only affects
individuals who claim benefits under
title XVI of the Social Security Act.
Therefore, a regulatory flexibility
analysis as provided in Public Law 96—
354, the Regulatory Flexibility Act, is
not required.

Executive Order 12866

We have consulted with the Office of
Management and Budget (OMB) and
determined that this final rule does not
meet the criteria for a significant
regulatory action under Executive Order
12866. Thus, it was not subject to OMB
review.

Paperwork Reduction Act

This final regulation revises
paragraph (a)(1) of §416.1615. Section
416.1615 of the regulations contains
reporting requirements. We would
normally seek approval of these
requirements (under the Paperwork
Reduction Act) from OMB. We are not
doing so because we already have

clearance from OMB to collect this
information under OMB No. 0960-0451.

Public reporting burden for this
collection of information is estimated to
average 5 minutes per response. This
includes the time it will take to read the
instructions, gather the necessary facts,
and provide the information. We expect
approximately 271,800 claimants will
be responding, and estimate the total
burden to be 22,650 hours.

(Catalog of Federal Domestic Assistance
Program No. 96.006, Supplemental Security
Income)

List of Subjects in 20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Reporting and recordkeeping
requirements, Supplemental Security
Income.

Dated: October 8, 1996.
Approved.
Shirley S. Chater,
Commissioner of Social Security.

For the reasons set forth in the
preamble, subpart P of part 416 of
chapter Il of title 20 of the Code of
Federal Regulations is amended as set
forth below.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

Subpart P—[Amended]

1. The authority citation for subpart P
of part 416 continues to read as follows:

Authority: Secs. 702(a)(5), 1614(a)(1)(B)
and (e), and 1631 of the Social Security Act
(42 U.S.C. 902(a)(5), 1382c(a)(1)(B) and (e),
and 1383); 8 U.S.C. 1254a; sec. 502, Pub. L.
94-241, 90 Stat. 268 (48 U.S.C. 1681 note).

2. Section 416.1615 is amended by
revising paragraph (a)(1) to read as
follows:

§416.1615 How to prove you are lawfully
admitted for permanent residence in the
United States.

(a)* * *

(1) An Alien Registration Receipt Card
issued by the Immigration and
Naturalization Service (INS) in
accordance with that Agency’s current
regulations;

* * * * *

[FR Doc. 96-27943 Filed 10-30-96; 8:45 am]
BILLING CODE 4190-29-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 282

[FRL-5617-2]

Underground Storage Tank Program:
Approved State Program for
Massachusetts

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Immediate final rule.

SUMMARY: The Resource Conservation
and Recovery Act of 1976, as amended
(RCRA), authorizes the Environmental
Protection Agency (EPA) to grant
approval to states to operate their
underground storage tank programs in
lieu of the federal program. 40 CFR Part
282 codifies EPA’s decision to approve
state programs and incorporates by
reference those provisions of the state
statutes and regulations that will be
subject to EPA’s inspection and
enforcement authorities under Sections
9005 and 9006 of RCRA Subtitle I and
other applicable statutory and
regulatory provisions. This rule codifies
in 40 CFR Part 282 the prior approval
of Massachusetts’s underground storage
tank program and incorporates by
reference appropriate provisions of state
statutes and regulations.

DATES: This regulation shall be effective
December 30, 1996, unless EPA
publishes a prior Federal Register
notice withdrawing this immediate final
rule. All comments on the codification
of Massachusetts’s underground storage
tank program must be received by the
close of business December 2, 1996. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register, as of December 30, 1996, in
accordance with 5 U.S.C. 552(a).

ADDRESSES: Comments may be mailed to
the Docket Clerk (Docket No. UST 5-5),
Underground Storage Tank Program,
HBO, U.S. EPA-New England, J.F.K.
Federal Building, Boston, MA 02203—
2211. Comments received by EPA may
be inspected in the public docket,
located in the Office of Site Remediation
& Restoration Record Center, 90 Canal
St., Boston, MA 02203 from 9 a.m. to 4
p.m., Monday through Friday, excluding
federal holidays.

FOR FURTHER INFORMATION CONTACT:
Myra Schwartz, Underground Storage
Tank Program, HBO, U.S. EPA-New
England, J.F.K. Federal Building,
Boston, MA 02203-2211. Phone: (617)
573-5743.

SUPPLEMENTARY INFORMATION:
Background

Section 9004 of the Resource
Conservation and Recovery Act of 1976,
as amended, (RCRA), 42 U.S.C. 6991c,
allows the U.S. Environmental
Protection Agency to approve state
underground storage tank programs to
operate in the state in lieu of the federal
underground storage tank program. EPA
published a Federal Register document
announcing its decision to grant
approval to Massachusetts. (60 FR
14371, March 17, 1995). Approval was
effective on April 17, 1995.

EPA codifies its approval of State
programs in 40 CFR Part 282 and
incorporates by reference therein the
state statutes and regulations that will
be subject to EPA’s inspection and
enforcement authorities under Sections
9005, and 9006 of Subtitle | of RCRA,
42 U.S.C. 6991d and 6991e, and other
applicable statutory and regulatory
provisions. Today’s rulemaking codifies
EPA’s approval of the Massachusetts
underground storage tank program. This
codification reflects only the state
underground storage tank program in
effect at the time EPA granted
Massachusetts approval under Section
9004(a), 42 U.S.C. 6991c(a). EPA
provided notice and opportunity for
comment earlier on the Agency’s
decision to approve the Massachusetts
program. EPA is not now reopening that
decision nor requesting comment on it.

Codification provides clear notice to
the public of the scope of the approved
program in each state. By codifying the
approved Massachusetts program and
by amending the Code of Federal
Regulations whenever a new or different
set of requirements is approved in
Massachusetts, the status of federally
approved requirements of the
Massachusetts program will be readily
discernible. Only those provisions of the
Massachusetts underground storage tank
program for which approval has been
granted by EPA will be incorporated by
reference for enforcement purposes.

To codify EPA’s approval of
Massachusetts’ underground storage
tank program, EPA has added Section
282.71 to Title 40 of the CFR. Section
282.71 incorporates by reference for
enforcement purposes the State’s
statutes and regulations. Section 282.71
also references the Attorney General’s
Statement, Demonstration of Adequate
Enforcement Procedures, the Program
Description, and the Memorandum of
Agreement, which are approved as part
of the State’s underground storage tank
program under Subtitle | of RCRA, but
are not incorporated by reference with
this codification.

EPA retains the authority under
Sections 9005 and 9006 of Subtitle | of
RCRA, 42 U.S.C. 6991d and 6991e, and
other applicable statutory and
regulatory provisions to undertake
inspections and enforcement actions in
approved states. With respect to such an
enforcement action, EPA will rely on
federal sanctions, federal inspection
authorities, and federal procedures
rather than the state authorized analogs
to these provisions. Therefore, the
approved Massachusetts enforcement
authorities are specifically not be
incorporated by reference. Forty CFR
Section 282.71 lists those approved
Massachusetts authorities that would
fall into this category.

The public also needs to be aware that
certain provisions of Massachusetts’s
underground storage tank program are
not part of the federally approved state
program. These include, for example,
requirements for new or replacement
underground tanks for consumptive use
on the premises.

These non-approved provisions are
not part of the RCRA Subtitle | program
because they are ‘‘broader in scope”
than Subtitle | of RCRA. See 40 CFR
281.12(a)(3)(ii). As a result, state
provisions which are *‘broader in scope”
than the federal program are not
incorporated by reference for purposes
of enforcement in Part 282. Section
282.71 of the codification simply lists
for reference and clarity the
Massachusetts statutory and regulatory
provisions which are **broader in scope”
than the federal program and which are
not, therefore, part of the approved
program being codified today. ““Broader
in scope’’ provisions cannot be enforced
by EPA. The State, however, will
continue to enforce such provisions.

Certification Under the Regulatory
Flexibility Act

EPA has determined that this
codification will not have a significant
economic impact on a substantial
number of small entities. Such small
entities which own and/or operate
underground storage tanks are already
subject to the state requirements
authorized by EPA under 40 CFR Part
281. EPA’s codification does not impose
any additional burdens on these small
entities. This is because EPA’s
codification would simply result in an
administrative change, rather than a
change in the substantive requirements
imposed on small entities. Moreover,
this codification will eliminate any
confusion that owners and operators of
underground storage tanks in
Massachusetts may have regarding
which set of requirements they must
comply with in Massachusetts.
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Therefore, EPA provides the following
certification under the Regulatory
Flexibility Act, as amended by the
Small Business Regulatory Enforcement
Fairness Act. Pursuant to the provision
at 5 U.S.C. 605(b), | hereby certify that
this codification will not have a
significant economic impact on a
substantial number of small entities.
This codification incorporates
Massachusetts’ requirements, which
have been authorized by EPA under 40
CFR Part 281, into the Code of Federal
Regulations, thereby eliminating any
confusion over the applicable
requirements for owners and operators
of underground storage tanks in
Massachusetts. It does not impose any
new burdens on small entities. This
rule, therefore, does not require a
regulatory flexibility analysis.

Submission to Congress and the
General Accounting Office

Under 5 U.S.C 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “‘major rule” as defined by 5
U.S.C. 804(2).

Compliance With Executive Order
12866

The Office of Management and Budget
has exempted this rule from the
requirements of Section 6 of Executive
Order 12866.

Paperwork Reduction Act

Under the Paperwork Reduction Act,
44 U.S.C. 3501 et seq., Federal agencies
must consider the paperwork burden
imposed by any information request
contained in a proposed or final rule.
This rule will not impose any
information requirements upon the
regulated community.

List of Subjects in 40 CFR Part 282

Environmental protection, Hazardous
substances, Incorporation by reference,
Intergovernmental relations, State
program approval, Underground storage
tanks, Water pollution control.

Dated: September 2, 1996.

John P. DeVillars,
Regional Administrator.

For the reasons set forth in the
preamble, 40 CFR Part 282 is proposed
to be added as follows:

PART 282—APPROVED
UNDERGROUND STORAGE TANK
PROGRAMS

1. The authority citation for Part 282
continues to read as follows:

Authority: 42 U.S.C. 6912, 6991c, 6991d,
and 6991e.

Subpart B—Approved State Programs

2. Subpart B is amended by adding
§282.71 to read as follows:

§282.71 Massachusetts State-
Administered Program.

(a) The State of Massachusetts is
approved to administer and enforce an
underground storage tank program in
lieu of the federal program under
Subtitle | of the Resource Conservation
and Recovery Act of 1976 (RCRA), as
amended, 42 U.S.C. 6991 et seq. The
State’s program, as administered by the
Massachusetts Department of Public
Safety (now called the Massachusetts
Department of Fire Services) and the
Massachusetts Department of
Environmental Protection, was
approved by EPA pursuant to 42 U.S.C.
6991c and 40 CFR Part 281 EPA
approved the Massachusetts program on
March 3, 1995, which was effective on
April 17, 1995.

(b) Massachusetts has primary
responsibility for enforcing its
underground storage tank program.
However, EPA retains the authority to
exercise its inspection and enforcement
authorities under Sections 9005 and
9006 of RCRA, 42 U.S.C. 6991d and
6991e, as well as under other statutory
and regulatory provisions.

(c) To retain program approval,
Massachusetts must revise its approved
program to adopt new changes to the
federal subtitle | program which make it
more stringent, in accordance with
Section 9004 of RCRA, 42 U.S.C. 6991c,
and 40 CFR Part 281, subpart E. If
Massachusetts obtains approval for the
revised requirements pursuant to
Section 9004 of RCRA, 42 U.S.C. 6991c,
the newly approved statutory and
regulatory provisions will be added to
this subpart and notice of any change
will be published in the Federal
Register.

(d) Massachusetts has final approval
for the following elements submitted to
EPA in Massachusetts’ program
application for final approval and
approved by EPA on March 3, 1995.
Copies may be obtained from the
Underground Storage Tank Program,
Massachusetts Department of
Environmental Protection, 1 Winter
Street, Boston, MA 02108 or
Massachusetts Department of Fire
Services, P.O. Box 1025, State Road,

Stowe, MA 01775. The elements are
listed below:

(1) State statutes and regulations. (i)
The provisions cited in this paragraph
are incorporated by reference as part of
the underground storage tank program
under Subtitle | of RCRA, 42 U.S.C.
6991 et seq.

(A) Massachusetts Statutory
Requirements Applicable to the
Underground Storage Tank Program at
Massachusetts General Laws, Chapter
148, Section 13 Paragraph 3 and
Sections 38, 38A-38C, and 38E;
Massachusetts General Laws, Chapter
21E, Sections 2, 3A(e) and 3(c), 4, 5, 6,
8

(B) Massachusetts Regulatory
Requirements Applicable to the
Underground Storage Tank Program at
527 CMR 9.00-9.02 and 9.05, 9.06(C),
(D) and (E), and 9.07(A)—(l) and
9.07((K)—(L); and those provisions of
310 CMR Sections 40.0000 subparts A—
O only insofar as they pertain to the
regulation of underground storage tanks
in Massachusetts and only insofar as
they are not broader in scope than the
federal requirements. Note that reserved
sections of 310 CMR 40.0000 et seq. are
not incorporated by reference.

(ii) The following statutes and
regulations are part of the approved
state program, although not
incorporated by reference herein for
enforcement purposes.

(A) The statutory provisions include:
Massachusetts General Laws, Chapter
148, Section 4; Sections 38D, 38F, 38l
through 38H; Massachusetts General
Law, Chapter 21E, The Massachusetts
Oil and Hazardous Materials Release
Prevention and Response Act, Amended
1992 Massachusetts General Laws,
Sections 7, 9, and 11, and Chapter 21J,
Sections 2—4; and, Massachusetts
General Law, Chapter 185, Section 3.

(B) The regulatory provisions include:
Massachusetts Board of Fire Prevention
Rules, 527 CMR Sections 9.07(J); and,
Massachusetts Environmental
Protection Rules, and those provisions
of 310 CMR Sections 40.0000 Subparts
A-O only insofar as they pertain to the
regulation of underground storage tanks
in Massachusetts and are not
incorporated by reference and only
insofar as they are not broader in scope
than the federal requirements.

(iii) The following statutory and
regulatory provisions are broader in
scope than the federal program, are not
part of the approved program, and are
not incorporated by reference herein for
enforcement purposes.

(A) Massachusetts Board of Fire
Prevention Rules, Sections 9.03 through
9.04 which pertain to aboveground
tanks; 9.05A(4) insofar as it refers to
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upgrade requirements for new or
replacement underground tanks for
consumptive use on the premises; 9.06
(A) and (B) insofar as they refer to
aboveground tanks; and 9.07(J) insofar
as it refers to aboveground tanks, and
those provisions of 310 CMR 40.0000
Subparts A-O insofar as they do not
relate to underground storage tanks and
with respect to underground storage
tanks insofar as they are broader in
scope than the federal requirements.

(2) Statement of legal authority. (i)
“Attorney General’s Statement for Final
Approval”, signed by the Attorney
General of Massachusetts on August 18,
1993, though not incorporated by
reference, is part of the approved
underground storage tank program
under Subtitle | of RCRA, 42 U.S.C.
6991 et seq.

(ii) Letter from the Attorney General
of Massachusetts to EPA, August 18,
1993, though not incorporated by
reference, is part of the approved
underground storage tank program
under Subtitle | of RCRA, 42 U.S.C.
6991 et seq.

(3) Demonstration of procedures for
adequate enforcement. The
“Demonstration of Procedures for
Adequate Enforcement” submitted as
part of the original application in
December 1991, though not
incorporated by reference, is part of the
approved underground storage tank
program under subtitle | of RCRA, 42
U.S.C. 6991 et seq.

(4) Program Description. The Program
Description (PD) and any other material
submitted as part of the original
application in December 1991, though
not incorporated by reference, are part
of the approved underground storage
tank program under Subtitle | of RCRA,
42 U.S.C. 6991 et seq.

(5) Memorandum of Agreement. The
April 30, 1995, EPA and the
Massachusetts Department of Public
Safety and the Massachusetts
Department of Environmental Protection
Memorandum of Agreement (MOA),
though not incorporated by reference, is
part of the approved underground
storage tank program under Subtitle | of
RCRA, 42 U.S.C. 6991 et seq.

3. Appendix A to part 282 is amended
by adding in alphabetical order
“Massachusetts” and its listing to read
as follows:

Appendix A to Part 282—State
Requirements Incorporated by
Reference in Part 282 of the Code of
Federal Regulations

* * * * *

Massachusetts

(a) The statutory provisions include:
General Laws of Massachusetts, Chapter 148,
Section 38, 38A, B, C, and E:

Chapter 148

Section 38—Rules and Regulations

Section 38A—Prohibition of Removal of
Certain Gasoline Tanks without Permit

Section 38B—Underground Storage Tanks;
Definitions

Section 38C—Notification of Department of
Public Health by Owners of Underground
Storage Tanks

Section 38E—Regulations Governing
Underground Storage Tanks

Massachusetts General Law, Chapter 21E,
The Massachusetts Oil and Hazardous
Materials Release Prevention and Response
Act, July 1, 1992.

Section 1—Title of Chapter
Section 2—Definitions
Section 3—Securing of benefits of FWPCA,

CERCLA, etc. Massachusetts Contingency

Plan; promulgation of necessary

regulations
Section 4—Response actions to release or

threatened release of oil or hazardous
material; assessment, containment, and
removal actions in accordance with

Massachusetts contingency plan
Section 5—L.iability of release or threat of

release of oil or hazardous material,;

apportionment of costs; treble damages;
nullification of indemnification, hold
harmless, or similar agreements

Section 6—Prevention of control of release of
hazardous materials; regulations of
department; contingency plans; monitoring
equipment

Section 7—Notice of requirements; release or
threat of release of oil or hazardous
material; exceptions

(b) The regulatory provisions include: State
of Massachusetts, Board of Fire Prevention
Regulations, 527 CMR 9.00-9.02 and 9.05,
9.06(C)—(E), and 9.07(A)—(1) and (K)—(L)
(effective July 3, 1993); and Massachusetts
Environmental Protection Rules, 310 CMR
40.0000 Subparts A-O insofar as they pertain
to underground storage tanks and are not
broader in scope than the federal
requirements, as set forth below:

(1) State of Massachusetts, Board of Fire
Prevention Regulations, 527 CMR 9.00: Tanks
and Containers, (effective July 3, 1993):

Section 9.01—Purpose and Scope

Section 9.02—Definitions

Section 9.05—Underground Storage Tanks

Section 9.05(A)(1)—(3) and (5)—(8)—Design
and Construction of New or Replacement
Underground Tanks

Section 9.05(B)—Underground Piping

Section 9.05(C)—Underground Tank
Installation

Section 9.05(D)—Leak Detection Equipment,
Testing and/or Inventory Requirements for
Underground Tanks

Section 9.05(E)—Inventory Methods for
Underground Tanks

Section 9.05(F)—Testing for Tightness of
Underground Storage Facilities

Section 9.05(G)—Upgrading of Existing
Underground Storage Tank Systems

Section 9.06(C)—Upgrade of Existing
Underground Waste Oil Storage Tank
Systems

Section 9.06(D)—Product Transfer

Section 9.06(E)—Non-Flammable Hazardous
Substances

Section 9.07—General Provisions

Section 9.07(A)—Material and Construction
of All Tanks and Containers

Section 9.07(B)—Fill and Vent Pipes for All
Tanks and Containers

Section 9.07(C)—Piping for All Tanks

Section 9.07(D)—Pumping System

Section 9.07(E)—Pressure Vessels

Section 9.07(F)—Response to Leaks

Section 9.07(G)—Tank Repair and Relining

Section 9.07(H)—Tanks Abandoned and
Temporarily Out of Service

Section 9.07()—Tank Removal

Section 9.07(K)—Permits

Section 9.07(L)—Financial Responsibility
Requirements
(2) Massachusetts Environmental

Protection Rules, 310 CMR, Section 40.000,

Massachusetts Contingency Plan, (effective

October 1, 1993) only insofar as they pertain

to the regulation of underground storage

tanks in Massachusetts and only insofar as

they are incorporated by reference and are

not broader in scope than the federal

requirements. Note that reserved sections of

310 CMR 40.0000 et seq. are not incorporated

by reference:

Subpart A—General Provisions

Subpart B—Organization and Responsibility

Subpart C—Notification of Releases and
Threats of Release of Oil and Hazardous
Material; Identification and Listing of Oil
and Hazardous Materials

Subpart D—Preliminary Response Action
and Risk Reduction Measures

Subpart E—Tier Classification and Response
Action Deadlines

Subpart F—Transition Provisions

Subpart G—Tier | Permits

Subpart H—Comprehensive Response Action

Subpart [—Risk Characterization

Subpart J—Response Action Outcomes

Subpart K—Audits and Compliance
Assistance

Subpart L—Cost Recovery, Lien Hearings and
Petitions for Reimbursement of Incurred
Costs

Subpart M—Administrative Record

Subpart N—Public Involvement and
Technical Grants

Subpart O—Numerical Ranking System and
Scoring Instructions

[FR Doc. 96-27585 Filed 10-30-96; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 227

[Docket No. 950407093-6298-03; 1.D.
012595A]

Endangered and Threatened Species;
Threatened Status for Central
California Coast Coho Salmon
Evolutionarily Significant Unit (ESU)

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS is issuing a final
determination that the Central
California coast coho salmon ESU
(Oncorhynchus kisutch) is a “‘species”
under the Endangered Species Act
(ESA) of 1973, as amended, and that it
will be listed as a threatened species.

In the 1940s, estimated abundance of
coho salmon in this ESU ranged from
50,000 to 125,000 native coho salmon.
Today, it is estimated that there are
probably less than 6,000 naturally-
reproducing coho salmon. The threats to
naturally-reproducing coho salmon are
numerous and varied. In the Central
California coast ESU, the present
depressed condition is the result of
several human caused factors (e.g.,
habitat degradation, harvest, water
diversions, and artificial propagation)
that exacerbate the adverse effects of
natural environmental variability from
drought and poor ocean conditions.
Existing regulatory mechanisms are
either not adequate or not being
adequately implemented to provide for
the conservation of the Central
California coast coho ESU.

The taking of this species is
prohibited, pursuant to section 4(d) and
section 9 of the ESA. Certain exceptions
to this taking prohibition pursuant to
section 10 are provided. The taking
prohibitions go into effect as provided
in §227.21.

EFFECTIVE DATE: December 2, 1996.
ADDRESSES: Craig Wingert, NMFS,
Southwest Region, Protected Species
Management Division, 501 W. Ocean
Blvd., Suite 4200, Long Beach, CA
90802-4213, telephone (310/980-4021);
or Marta Nammack, NMFS, Office of
Protected Resources, 1315 East-West
Highway, Silver Spring, MD 20910,
telephone (301/713-1401).

FOR FURTHER INFORMATION CONTACT:
Craig Wingert, telephone (310/980—
4021), or Matra Nammack, telephone
(301/713-1401).

SUPPLEMENTARY INFORMATION:
Background

The coho salmon (Oncorhynchus
kisutch) is an anadromous salmonid
species that was historically distributed
throughout the North Pacific Ocean
from central California to Point Hope,
AK, through the Aleutian Islands, and
from the Anadyr River, Russia, south to
Hokkaido, Japan. Historically, this
species probably inhabited most coastal
streams in Washington, Oregon, and
northern and central California. Some
populations, now considered extinct,
and believed to have migrated hundreds
of miles inland to spawn in tributaries
of the upper Columbia River in
Washington, and the Snake River in
Idaho.

In contrast to the life history patterns
of other anadromous salmonids, coho
salmon on the west coast of North
America generally exhibit a relatively
simple 3-year life cycle. Adults typically
begin their freshwater spawning
migration in the late summer and fall,
spawn by mid-winter, and then die. Run
and spawn timing of adult coho salmon
vary between and within coastal and
Columbia River Basin populations.
Depending on river temperatures, eggs
incubate in “‘redds” (gravel nests
excavated by spawning females) for 1.5
to 4 months before hatching as
“alevins” (a larval life stage dependent
on food stored in a yolk sac). Following
yolk sac absorption, alevins emerge
from the gravel as young juveniles, or
“fry,” and begin actively feeding.
Juveniles rear in fresh water for up to 15
months, then migrate to the ocean as
“smolts” in the spring. Coho salmon
typically spend two growing seasons in
the ocean before returning to their natal
streams to spawn as 3 year-olds. Some
precocious males, called “‘jacks,” return
to spawn after only 6 months at sea.

During this century, indigenous,
naturally-reproducing populations of
coho salmon are believed to have been
eliminated in nearly all Columbia River
tributaries and to be in decline in
numerous coastal streams in
Washington, Oregon, and California.
Coho in at least 33 stream/river systems
have been identified by agencies and
conservation groups as being at
moderate or high risk of extinction. In
general, there is a geographic trend in
the status of west coast coho salmon
stocks, with the southernmost and
easternmost stocks in the worst
condition.

Consideration as a “‘Species” Under the
ESA

The ESA defines a “‘species” to
include any “distinct population

segment of any species of vertebrate fish
or wildlife which interbreeds when
mature.” NMFS published a policy
describing how it would apply the ESA
definitin of a “‘species’ to anandronous
salmonid species (56 FR 58612,
November 20, 1991). More recently,
NMFS and the U.S. Fish and Wildlife
Service (FWS) published a joint policy,
consistent with NMFS’ policy, regarding
the definition of distinct population
segments (61 FR 4722, February 7,
1996). The earlier policy is more
detailed and applies specifically to
Pacific salmonids and, therefore, was
used for this determination. This policy
indicates that one or more naturally
reproducing salmonid populations will
be considered distinct, and hence
species under the ESA, if they represent
an ESU of the biological species. To be
considered an ESU, a population must
satisfy two criteria: (1) It must be
reproductively isolated from other
population units of the same species,
and (2) it must represent an important
component in the evolutionary legacy of
the biological species. The first
criterion, reproductive isolation, need
not be absolute, but must have been
strong enough to permit evolutionarily
important differences to occur in
different population units. The second
criterion is met if the population
contributes substantially to the
ecological/genetic diversity of the
species as a whole. Guidance on the
application of this policy is contained in
a scientific paper “Pacific Salmon
(Oncorhynchus spp.) and the Definition
of ‘Species’ Under the Endangered
Species Act”” and a NOAA Technical
Memorandum “‘Definition of ‘Species’
under the Endangered Spcies Act:
Application to Pacific Salmon.” NMFS’
proposed listing determination and rule
(60 FR 38011, July 25, 1995) for west
coast coho salmon and the west coast
coho salmon status review (Weitkamp et
al., 1995) describe the genetic,
ecological, and life history
characteristics, as well as human-caused
genetic changes, that NMFS assessed to
determine the number and geographic
extent of coho salmon ESUEs.

Previous Federal ESA Actions Related
to Coho Salmon Listing

The history of petitions received
regarding coho salmon is summarized in
the proposed rule published on July 25,
1995 (60 FR 38011). The most
comprehensive petition received was
from the Pacific Rivers Council and 22
co-petitioners on October 20, 1993. In
response to that petition, NMFS
assessed the best available scientific and
commercial data, including technical
information from Pacific Salmon
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Biological and Technical Committees
(PSBTCs) in Washington, Oregon, and
California. The PSBTCs consisted of
scientists (from Federal, state, and local
resource agencies, Indian tribes,
industries, professional societies, and
public interest groups) with technical
expertise relevant to coho salmon.

NMFS established a Biological
Review Team (BRT), comprised of staff
from its Northwest Fisheries Science
Center and Southwest Regional Office,
and completed a coastwide status
review for coho salmon (NOAA
Technical Memorandum, September
1995, entitled: ‘‘Status Review of Coho
Salmon from Washington, Oregon, and
California” [Weitkamp et al., 1995]).

Based on the results of the BRT
report, and after consideration of other
information and a review of existing
conservation measures, NMFS
published a proposed listing
determination (60 FR 38011, July 25,
1995) which identified six ESUs of coho
salmon ranging from southern British
Columbia to central California. The
Olympic Peninsula ESU was found to
not warrant listing; the Puget Sound/
Strait of Georgia ESU and the lower
Columbia River/southwest Washington
coast ESU were identified as candidates
for listing; and the Oregon Coast ESU,
Southern Oregon/Northern California
ESU, and Central California coast ESU
were proposed for listing as threatened
species.

Pursuant to section 4(b)(6)(B)(i),
NMFS may make a finding “‘that there
is a substantial disagreement regarding
the sufficiency or accuracy of the
available data relevant to the
determination” and, on that basis, may
extend the 1-year period for up to 6
months to solicit and analyze additional
data. NMFS has concluded that a 6-
month extension is warranted for the
Oregon Coast and Southern Oregon/
Northern California ESUs. For NMFS’
determination on the 6-month
extension, see the Notices section of this
Federal Register.

Summary of Comments Regarding the
Central California Coast Coho ESUs

NMFS held two public hearings in
California (Rohnert Park and Eureka) to
solicit comments on the proposed
listing determination for west coast
coho salmon. Forty-seven individuals
presented testimony at the hearings.
During the 90-day public comment
period, NMFS received 17 written
comments on the proposed rule from
state, Federal, and local government
agencies, Indian tribes, non-government
organizations, the scientific community,
and other individuals. Of the comments
received, 35 supported the listing and 5

opposed the listing. The majority of
comments (44) addressed factors for the
decline of coho salmon. Twenty-two
commenters stated that existing
regulatory mechanisms, including
enforcement, were inadequate to protect
coho salmon and their habitats. A
summary of major comments received
during the public comment period and
public hearings, grouped by major issue
categories, is presented below.

Issue 1: Sufficiency of Scientific
Information

Many commenters urged NMFS to use
the best available scientific information
in reaching a final determination
regarding the risk of extinction faced by
coho ESUs in California. All but one
commenter supported the scientific
conclusions reached by NMFS. This
commenter specifically questioned the
data used to determine the risk of
extinction of coho salmon in the
Russian River Basin.

NMFS is required under section 4(b)
of the ESA to use only the best scientific
and commercial data available in
making a determination. However, the
available information regarding the
historic and present abundance of coho
salmon throughout the Central
California coast coho salmon ESU is
limited. NMFS’ 1995 west coast salmon
status review (Weitkamp et al., 1995),
together with recent information
collected by NMFS scientists and
information provided to NMFS by other
sources since the proposed listing
determination was published, represent
the best scientific information presently
available for coho salmon populations
in the Central California coast ESU. This
information indicates that coho salmon
in the southern portion of the ESU
(south of San Francisco Bay) are
severely depressed, though most of the
coho production within this ESU
originated from coastal watersheds
north of San Francisco Bay (CDFG,
1991). Nehlsen et al. (1991) provided no
information on individual coho salmon
in central California but identified coho
in streams and rivers north of San
Francisco as being at moderate risk of
extinction and those south of San
Francisco as being at high risk of
extinction. Higgins et al. (1992)
considered only drainages from the
Russian River north and identified four
coho salmon stocks within the central
California coast ESU as being at risk
(three of special concern and one, the
Gualala River, as being at a high risk of
extinction). The most comprehensive
review of coho salmon in California was
conducted by Brown and Moyle (1991)
and summarized by Brown et al. (1994).
They reported that coho in California

have declined or disappeared from all
streams in which they were historically
recorded.

Issue 2: Status of the Central California
Coast Coho ESU

Forty comments received by NMFS
addressed the status of California coho
salmon populations. The vast majority
of the comments (91 percent) stated that
the Central California coast ESU should
be listed as endangered based on the
scientific information available and
presented in the state and federal status
reviews. The remaining commenters
stated coho salmon in central California
should be listed as threatened, primarily
based on conservation efforts currently
being implemented.

In determining the status of the
Central California coast coho ESU under
the ESA, NMFS considers both the
scientific information on the status and
risk faced by the ESU. In assessing the
risk of extinction faced by a species,
NMFS considers “‘those efforts, if any,
being made by any State or foreign
nation, or any political subdivision of a
State or foreign nation, to protect such
species” (16 U.S.C. 1533(b)(1)(A); 50
CFR 424.11(f)).

Based on a review of the status of
coho south of San Francisco (Anderson,
1995), the California Fish and Game
Commission decided to list coho south
of San Francisco as endangered under
the California ESA (CESA), effective
January 1, 1996. The California
Department of Forestry (CDF) and the
California Department of Fish and Game
(CDFG) have implemented protective
measures for coho salmon stocks and
their habitats south of San Francisco
Bay which represent an improvement
over the existing forest rules and
practices.

NMFS thinks that the State’s efforts to
protect coho south of San Francisco may
prove to be effective in mitigating
adverse impacts, but it is premature to
conclude that they reduce the risk
facing the species to such an extent that
the determination would be different. In
the remainder of the ESU, NMFS has
collected information indicating that
coho are present in streams in which
they were not previously reported
historically and from which they had
been reported to have been extirpated
(Adams, 1996; August 27, 1996,
Memorandum A. MacCall to H. Diaz-
Soltero). In addition, a number of water-
shed groups are involved in restoration
projects within this ESU, and steps have
been taken by the Pacific Fishery
Management Council (PFMC) and
NMFS to curtail the adverse effects of
ocean fishing. Therefore, NMFS has
determined that, even though the
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absolute numbers of fish in this ESU are
low, the ESU is not in imminent danger
of extinction, and it is appropriately
designated as threatened.

Issue 3: Factors Contributing to the
Decline of Coho Salmon in California

Forty-four comments addressed
factors regarding the decline of coho
salmon and the damage or loss of their
habitats. Thirty-eight individuals
commented on the degraded, blocked,
fragmented, and generally poor quality
of coho salmon habitat; 24 cited the
adverse effects of logging, and 11
discussed adverse effects of agricultural
activities on coho salmon and their
habitats; 21 commented that poor water
quality conditions, primarily excessive
warm water temperatures, were outside
the preferred range for salmonids during
the summer; 19 indicated that point and
non-point source pollution including
sedimentation, municipal and industrial
effluent, and herbicides/pesticides, have
contributed to the decline of the species;
8 commented that hatchery practices,
primarily excessive out-of-basin
plantings, disease, and competition with
natural fish for food and space, have
contributed to the decline of the species;
7 commented that excessive fishing had
occurred; 6 commented that past and
present mining activities have
contributed to the decline of the species;
6 commented that urbanization
activities have contributed to the
decline of the species; 5 commented
that there has been increased predation
on coho salmon from pinniped, fish,
and avian predators; and two
commented on the effects that drought
(e.g., 1976-77 and 1986-92) has had on
coho salmon populations in California.

NMFS agrees with the commenters
that many factors, past and present,
have contributed to the decline of coho
salmon. New information provided by
commenters and responses to this
information have been incorporated in
the Summary of Factors Affecting Coho
Salmon.

Issue 4: Existing Regulatory Mechanisms

Two commenters acknowledged that
past timber and mining activities
contributed to the decline of coho
salmon but maintained that existing
regulatory mechanisms (e.g., the
California Forest Practices Act (CFPA),
Clean Water Act (CWA), mining
regulations) and review processes are
sufficient for the protection of coho
salmon and their habitats. Twenty-two
commented that existing regulatory
mechanisms (e.g., CFPA and CWA),
including enforcement, and inadequate
to protect coho salmon and their
habitats.

Several commenters stated that
current logging practices have
dramatically improved over those of the
past, decreasing the impact of present-
day logging on habitat. Present-day
logging practices have improved over
those of the past; however, timber
harvest is still a major land use in the
Central California coast ESU, and fish
habitat is still recovering from past
logging practices. In addition, the
incremental impacts of present-day land
management practices, when added to
impacts of past land management
practices and other risk factors,
continue to pose a serious threat to
Central California coast coho.

Although several commenters
describe the CFPA as being capable of
protecting coho salmon and their
ecosystems, little evidence has been
provided to support these claims. While
the CFPA attempts to achieve fish
habitat protection by establishing
“Water and Lake Protection Zones,”
there is no substantive body of evidence
to demonstrate that the level of
protection is sufficient to conserve the
anadromous fish habitat and ecosystems
upon which coho salmon in the Central
California coast coho salmon ESU
depend. Neither has the CWA been used
to its full potential. Seventeen water
bodies in central and northern
California have been designated as
impaired under section 303(d) of the
CWA, and the Environmental Protection
Agency has been sued for failure to
develop Total Maximum Daily Load
(TMDL) standards for these waterbodies.

Comments Received After the Close of
the Comment Period

On September 27, 1996, the California
Resources Agency requested NMFS to
reopen the comment period and extend
its decision date for 6 months because
(1) there was substantial disagreement
between scientists as to the sufficiency
and accuracy of the data upon which
NMFS was relying to make a
determination; (2) during the 1996 field
season, fisheries biologists obtained
significant new information which, once
complied, may influence NMFS’
decision; (3) NMFS has not had an
opportunity to evaluate the cumulative
effects of the variety of efforts by
landowners in California to complete
multi-species Habitat Conservation
Plans (HCPs) and sustainable yield
plans (SYPs) under the California Forest
Practice Rules (CFPRs); and (4) NMFS
has not thoroughly evaluated the
protections for coho salmon provided
under the CFPRs and other existing
State protective programs.

The California Resources Agency cites
Oregon’s recent submission to NMFS on

the role of ocean survival in judging
coho population viability as a basis for
disagreement in California. While the
results of these modeling exercises and
additional population viability analysis
relative to Oregon may be broadly
applicable to California, California does
not have available the underlying
information of stock abundance that
Oregon has to support its claim.
Information in California, over which
there is no scientific debate, indicates
that coho are severely depressed and
that they have been eliminated from
nearly half of the streams in which they
occurred historically.

The California Resources Agency
claims that data being developed since
the close of the comment period calls
into question the accuracy and
sufficiency of the information currently
in the administrative record. Since the
close of the comment period, NMFS has
collected additional information
indicating that coho are present in
streams in which Brown and Moyle
(1991) found none, and NMFS has
received new information from
landowners indicating that new coho
sites have been identified. NMFS has
incorporated most of the information
provided in the State’s letter in its
deliberations on this rule. This new
information did not substantially alter
this final determination or the reasons
upon which it is based.

The California Resources Agency also
suggests that NMFS would benefit from
waiting to evaluate the results of HCPs
and SYPs that are being developed by
large timber landowners. While NMFS
is encouraged by these activities and
intends to pursue these HCPs, NMFS
cannot defer a listing based on the
prospect of future development of
conservation measures. NMFS’
determination must be based on the best
available information after
consideration of state and other efforts
to protect the species. These HCPs and
other planned conservation efforts are
still in the developmental phase and,
therefore, cannot be considered to
reduce the risks facing the species at
this time. Neither does the promise of a
plan constitute a scientific
disagreement, thus, despite NMFS’
support of these plans, they do not
constitute a basis for delay.

Lastly, the California Resources
Agency claims that NMFS has not
evaluated the CFPRs. NMFS has
reviewed these rules and determined
that they are not being adequately
implemented. While the CDFG
commented during the comment period
in support of the proposed rule, the CDF
did not. Further, the Board of Forestry
rejected efforts of the CDFG to designate
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coho as a sensitive species and develop
special protective measures for coho
habitat. Nonetheless, NMFS is involved
in discussions with the CDF to
determine how to improve
implementation of the CFPRs. While the
CFPRs contain measures protective of
watercourse and lake protection zones,
they allow activities in those zones that
are harmful to coho habitat. The CFPRs
also contain exceptions that allow
salvage without environmental review
or monitoring. However, as with the
HCPs under development, disagreement
over the effectiveness of the State
program does not constitute a scientific
disagreement and is likewise not a
reason for delay.

NMFS concludes that it would not be
prudent to delay listing and risk further
population declines or habitat
degradation in any part of the Central
California coast ESU. Moreover, the ESA
requires that a listing determination be
made based “* * * solely on the basis
of the best scientific information
available after conducting a review of
the status of the species and after taking
into account those efforts, if any, being
made by a state or foreign nation or any
political subdivision of any state or
foreign nation to protect such species
* * *7 (16 USC 1533(b)(1); 50 CFR
424.11(b)). Such a determination must
be made in accordance with the
timeframes set forth in the ESA.
Therefore, NMFS finds it appropriate to
make a final listing determination at this
time.

Summary of Factors Affecting the
Species

Section 4(a)(1) of the ESA and NMFS
listing regulations (50 CFR part 424) set
forth procedures for listing species. The
Secretary of Commerce must determine,
through the regulatory process, if a
species is endangered or threatened
based upon any one or a combination of
the following factors: (1) The present or
threatened destruction, modification, or
curtailment of its habitat or range; (2)
overutilization for commercial,
recreational, scientific, or educational
purposes; (3) disease or predation; (4)
inadequacy of existing regulatory
mechanisms; or (5) other natural or
human-made factors affecting its
continued existence.

In the 1940s, estimated abundance of
coho salmon in this ESU ranged from
50,000 to 125,000 natural spawning
adults. Today, it is estimated that there
are probably less than 6,000 naturally-
reproducing coho salmon, and the vast
majority of these fish are considered to
be of non-native origin (either hatchery
fish or from streams stocked with
hatchery fish).

The factors threatening naturally-
reproducing coho salmon throughout its
range are numerous and varied. For
coho salmon populations in the Central
California coast ESU, the present
depressed condition is the result of
several long-standing, human-induced
factors (e.g., habitat degradation,
harvest, water diversions, and artificial
propagation) that serve to exacerbate the
adverse effects of natural environmental
variability from such factors as drought
and poor ocean conditions.

A. The Present or Threatened
Destruction, Modification, or
Curtailment of Its Habitat or Range

Logging, agricultural and mining
activities, urbanization, stream
channelization, dams, wetland loss, and
water withdrawals and unscreened
diversions for irrigation have
contributed to the decline of the Central
California coast coho ESU. The
following discussion provides an
overview of the types of activities and
conditions that adversely affect coho
salmon in central California coast
watersheds.

Depletion and storage of natural flows
have drastically altered natural
hydrological cycles in many central
California rivers and streams. Alteration
of streamflows has increased juvenile
salmonid mortality for a variety of
reasons: migration delay resulting from
insufficient flows or habitat blockages;
loss of usable habitat due to dewatering
and blockage; stranding of fish resulting
from rapid flow fluctuations;
entrainment of juveniles into
unscreened or poorly screened
diversions; and increased juvenile
mortality resulting from increased water
temperatures (California Advisory
Committee on Salmon and Steelhead
Trout, 1988; CDFG, 1991; CBFWA,
1991a; Bergren and Filardo, 1991,
Palmisano et al., 1993; Reynolds et al.,
1993; Chapman et al., 1994; Cramer et
al., 1995; Botkin et al., 1995). In
addition, reduced flows degrade or
diminish fish habitats via increased
deposition of fine sediments in
spawning gravels, decreased
recruitment of new spawning gravels,
and encroachment of riparian and non-
endemic vegetation into spawning and
rearing areas.

Sufficient quantities of good quality
water are essential for coho survival,
growth, reproduction, and migration.
Important elements of water quality
include water temperatures within the
range that corresponds with migration,
rearing and emergence needs of fish and
the aquatic organisms upon which they
depend (Sweeney and Vannote, 1978;
Quinn and Tallman, 1987). Desired

conditions for coho salmon include an
abundance of cool (generally in the
range of 53.3 °F t0 58.3 °F (11.8 °C to
14.6 °C) Reiser and Bjornn, 1979), well
oxygenated water that is present year-
round, free of excessive suspended
sediments and other pollutants that
could limit primary production and
benthic invertebrate abundance and
diversity (Cordone and Kelley, 1961;
Lloyd et al., 1987).

Numerous studies have demonstrated
that land use activities associated with
logging, road construction, urban
development, mining, agriculture, and
recreation have significantly altered
coho salmon habitat quantity and
quality. Impacts of concern associated
with these activities include the
following: alteration of streambank and
channel morphology, alteration of
ambient stream water temperatures,
elimination of spawning and rearing
habitat, fragmentation of available
habitats, elimination of downstream
recruitment of spawning gravels and
large woody debris, removal of riparian
vegetation resulting in increased stream
bank erosion, and degradation of water
quality (CDFG, 1965; Bottom et al.,
1985; California Advisory Committee on
Salmon and Steelhead Trout, 1988;
CDFG, 1991; Nehlsen et al., 1991;
California State Lands Commission,
1993; Wilderness Society, 1993; Bryant,
1994; CDFG, 1994; Brown et al., 1994;
Botkin et al., 1995; McEwan and
Jackson, 1996). Of particular concern is
the increased sediment input into
spawning and rearing areas that results
from the loss of channel complexity,
pool habitat, suitable gravel substrate,
and large woody debris (Bottom et al.,
1985; Higgins et al., 1992; FEMAT,
1993; USFS and BLM, 1994b; Botkin et
al., 1995).

Further, historical practices, such as
the use of splash dams, and widespread
removal of beaver dams, log jams and
snags from river channels, have
adversely modified fish habitat (Bottom
etal., 1985).

Agricultural practices have also
contributed to the degradation of
salmonid habitat on the West Coast
through irrigation diversions,
overgrazing in riparian areas, and
compaction of soils in upland areas
from livestock (Palmisano et al., 1993;
Botkin et al., 1995). The vigor,
composition and diversity of natural
vegetation can be altered by livestock
grazing in and around riparian areas.
This in turn can affect the site’s ability
to control erosion, provide stability to
stream banks, and provide shade, cover,
and nutrients to the stream. Mechanical
compaction can reduce the productivity
of the soils appreciably and cause bank
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slough and erosion. Mechanical bank
damage often leads to channel
widening, lateral stream migration, and
excess sedimentation.

Urbanization has degraded coho
salmon habitat through stream
channelization, floodplain drainage, and
riparian damage (Botkin et al., 1995).
When watersheds are urbanized,
problems may result simply because
structures are placed in the path of
natural runoff processes, or because the
urbanization itself has induced changes
in the hydrologic regime. In almost
every point that urbanization activity
touches the watershed, point source and
nonpoint pollution occurs. Water
infiltration is reduced due to extensive
ground covering. As a result, runoff
from the watershed is flashier, with
increased flood hazard (Leopold, 1968).
Flood control and land drainage
schemes may concentrate runoff,
resulting in increased bank erosion
which causes a loss of riparian
vegetation and undercut banks and
eventually causes widening and down-
cutting of the stream channel.
Sediments washed from the urban areas
contain trace metals such as copper,
cadmium, zinc, and lead (CSLC, 1993).
These, together with pesticides,
herbicides, fertilizers, gasoline, and
other petroleum products, contaminate
drainage waters and harm aquatic life
necessary for coho salmon survival. The
California State Water Resources
Control Board (1991) reported that
nonpoint source pollution is the cause
of 50 to 80 percent of impairment to
water bodies in California.

B. Overutilization for Commercial,
Recreational, Scientific, or Education
Purposes

Marine harvest of coho salmon occurs
primarily in nearshore waters off British
Columbia, Washington, Oregon, and
California. Recreational fishing for coho
salmon is pursued in numerous streams
throughout the central California coast
when adults return on their fall
spawning migration. There are few good
historical accounts of the abundance of
coho salmon harvested along the
California coast (Jensen and Startzell,
1967). Consequently, those early records
did not contain quantitative data by
species until the early 1950s.

Tody, coho salmon stocks are
managed by NMFS in conjunction with
the PFMC, the states, and certain tribes.
The central California coast falls within
the Federal salmon fishery management
zone that stretches from Horse
Mountain, just north of Fort Bragg, CA,
to the Mexico border (PFMC Salmon
Fishery Management Plan). Coho ocean
harvest is managed by setting

escapement goals for Oregon Coastal
Natural coho salmon. This stock
aggregate constitutes the largest portion
of naturally produced coho salmon
caught in ocean salmon fisheries off
California and Oregon (PFMC, 1993).
Using this index may have resulted in
pre-1994 exploitation rates higher than
central California populations could
sustain. The confounding effects of
habitat deterioration, drought, and poor
ocean conditions on coho salmon
survival make it difficult to assess the
degree to which recreational and
commercial harvest have contributed to
the overall decline of coho salmon in
West Coast rivers.

Collection for scientific research and
educational programs has had little or
no impact on California coho salmon
populations. In California, most of the
scientific collection permits are issued
to environmental consultants, Federal
resource agencies, and universities by
the CDFG. Regulation of take is
controlled by conditioning individual
permits. The CDFG requires reporting of
any coho salmon taken incidental to
other monitoring activities; however, no
comprehensive total or estimate of coho
salmon mortalities related to scientific
sampling are kept for any watershed in
the State (F. Reynolds, pers. comm.).
The CDFG does not believe that indirect
mortalities associated with scientific use
are detrimental to coho salmon in
California (F. Reynolds, pers. comm.).

C. Disease or Predation

Relative to effects of fishing, habitat
degradation, and hatchery practices,
disease and predation are not believed
to be major factors contributing to the
decline of West Coast coho salmon
populations. However, disease and
predation may have substantial impacts
in local areas.

Coho salmon are exposed to
numerous bacterial, protozoan, viral,
and parasitic organisms in fresh water
and marine environments. Specific
diseases such as bacterial kidney
disease (BKD), ceratomyxosis,
columnaris, furunculosis, infectious
hematopoietic necrosis, redmouth and
black spot disease, Erythrocytic
Inclusion Body Syndrome, whirling
disease, and others are present and
known to affect salmon and steelhead
(Rucker et al., 1953; Wood, 1979; Leek,
1987, Cox, 1992; Foott et al., 1994;
Gould and Wedemeyer, undated). Very
little current or historical information
exists to quantify changes in infection
levels and mortality rates attributable to
these diseases for coho salmon.
However, studies have shown that
native fish tend to be less susceptible to
these pathogens than hatchery-reared

fish (Buchanon et al., 1983; Sanders et
al., 1992).

Infectious disease is one of many
factors that can influence adult and
juvenile survival (Buchanan et al.,
1983). Disease may be contracted
through waterborne pathogens or by
interbreeding with infected hatchery
fish (Fryer and Sanders, 1981; Evelyn et
al., 1984 and 1986). Salmonids typically
are infected with several pathogens
during their life cycle; however, a high
intensity of infection (number of
organisms per host) and stressful
conditions must usually occur before
the host/parasite balance favors the
parasite (pathogen) and a disease state
occurs in the fish.

Many natural and hatchery coho
populations throughout California’s
coast have tested positive for the
bacterium, Renibacterium
salmoninarum, the causative agent of
BKD (Cox, 1992; Foott, 1992). The
overall incidence of BKD measured by
direct fluorescent antibody technique
among Scott Creek coho salmon was 100
percent (13/13 fish) and 95.5 percent
(21/22 fish) among San Lorenzo River
coho (Cox, 1992). Waddell Creek coho
salmon are also suspected of having
near 100 percent infection (D. Streig,
pers. comm.). The CDFG recently
initiated a treatment protocol to attempt
to control BKD outbreaks in hatchery
fish released into the Russian River and
Scott Creek (Cox, 1992). The impacts of
this disease are subtle. Juvenile
salmonids may survive well in their
journey downstream but may be unable
to make appropriate changes in kidney
function for a successful transition to
sea water (Foott, 1992). Stress during
migration may also cause this disease to
come out of remission (Schreck, 1987).
Water quantity and quality during late
summer is a critical factor in controlling
disease epidemics. As water quantity
and quality diminishes, stress may
trigger the onset of these diseases in fish
that are carrying the disease (Holt et al.,
1975; Wood, 1979; Matthews et al.,
1986; Maule et al., 1988).

Freshwater predation by other
salmonids is not believed to be a major
factor contributing to the decline of
central California coho salmon. Avian
predators have been shown to impact
some juvenile salmonids in fresh water
and near shore environments.
Ruggerone (1986) estimated that ring-
billed gulls (Larus delawarensis)
consumed 2 percent of the salmon and
steelhead trout passing Wanapum Dam,
in the Columbia River, during the spring
smolt outmigration in 1982. Wood
(1987) estimated that the common
merganser (Mergus merganser), a known
freshwater predator of juvenile
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salmonids, were able to consume 24 to
65 percent of coho salmon production
in coastal British Columbia streams.
Known avian predators in the nearshore
marine environment include herons,
cormorants, and alcids (Allen, 1974).
Cooper and Johnson (1992) and Botkin
et al. (1995) reported that marine
mammal and avian predation may occur
on some local salmonid populations;
however, they believed that it was a
minor factor in the decline of coastwide
salmonid populations. With the
decrease in quality riverine and
estuarine habitats, increased predation
by freshwater, avian, and marine
predators will occur. With the decrease
in avoidance habitat (e.g., deep pools
and estuaries, and undercut banks) and
adequate migration and rearing flows,
predation may play a small role in the
reduction of some localized coho
salmon stocks.

Harbor seal and California sea lion
numbers have increased along the
Pacific Coast. At the mouth of the
Russian River, Hanson (1993) reported
that the foraging behavior of California
sea lions and harbor seals with respect
to anadromous salmonids was minimal.
Hanson (1993) also stated that predation
on salmonids appeared to be
coincidental with the salmonid
migrations rather than dependent upon
them.

Salmonids appear to be a minor
component of the diet of marine
mammals (Scheffer and Sperry, 1931;
Jameson and Kenyon, 1977; Graybill,
1981; Brown and Mate, 1983; Roffe and
Mate, 1984; Hanson, 1993). Principal
food sources are small pelagic schooling
fish, juvenile rockfish, lampreys
(Jameson and Kenyon, 1977; Roffe and
Mate, 1984), benthic and epibenthic
species (Brown and Mate, 1983) and
flatfish (Scheffer and Sperry, 1931,
Graybill, 1981).

Predation may significantly influence
salmonid abundance in some local
populations when other prey are absent
and physical conditions lead to the
concentration of adults and juveniles
(Cooper and Johnson, 1992). Low flow
conditions in streams can also enhance
predation opportunities, particularly in
central California streams, where adult
coho may congregate at the mouths of
streams waiting for high flows for access
(CDFG, 1995).

Several studies have indicated that
piscivorous predators may control the
abundance and survival of salmonids.
Holtby et al. (1990) hypothesized that
temperature-mediated arrival and
predation by Pacific hake may be an
important source of mortality for coho
salmon off the west coast of Vancouver
Island. Beamish et al. (1992)

documented predation of hatchery-
reared chinook and coho salmon by
spiny dogfish (Squalus acanthias).
Pearcy (1992) reviewed several studies
of salmonids off the Pacific Northwest
coastline and concluded that salmonid
survival was influenced by the factional
responses of the predators to salmonids
and alternative prey.

The relative impacts of marine
predation on anadromous salmonids are
not well understood, but most
investigators believe that marine
predation is a minor factor in coho
salmon declines. Predators play an
important role in the ecosystem, culling
out unfit individuals, thereby
strengthening the species as a whole.
The increased impact of certain
predators has been to a large degree the
result of ecosystem modification.
Therefore, it would seem more likely
that increased predation is but a
symptom of a much larger problem,
namely, habitat modification and a
decrease in water quantity and quality.

D. Inadequacy of Existing Regulatory
Mechanisms

A variety of state and Federal
regulatory mechanisms exist to protect
coho habitat and address the decline of
coho salmon in the Central California
coast ESU, but they have not been
adequately implemented.

The State of California has listed coho
as endangered in streams south of San
Francisco pursuant to the State ESA,
initiated a recovery planning effort, and
implemented a biological opinion and
incidental take statement to improve the
implementation of CFPRs in the range of
the listed streams. In CDFG’s comment
letter (October 23, 1995), CDFG relayed
the determination of its Ad-hoc Coho
Salmon Advisory Committee that coho
south of Punta Gorda qualify for state
listing and acknowledged that, while
state listing (subsequently implemented
by the Fish and Game Commission) did
not encompass the entire ESU, it is
essential to manage the ESU as a
population unit. While the CDFG may
intend to expand its recovery planning
effort to the entire ESU, it cannot
provide the protective measures of the
State ESA unless it expands the current
listing to encompass the remainder of
the ESU.

The Northwest Forest Plan and its
Aquatic Conservation Strategy provide a
mechanism to ensure protection of
functional salmonid habitat on Federal
lands. This is accomplished through a
set of guidelines and processes for
watershed assessment to determine
what forest practices are acceptable
within certain riparian buffer zones.
Federal lands comprise only about 5

percent of the Central California coast
coho salmon ESU, a proportion too
small to secure recovery even with the
strictest of Federal forest management
practices.

The CFPRs contain provisions that are
protective if fully implemented. For
example, provisions for sensitive
species designation allow the Board to
adopt special management practices for
sensitive species and their habitat. The
Board did not adopt CDFG’s proposal to
designate coho salmon as a sensitive
species. The current process for
approving Timber Harvest Plans
receives inadequate environmental
review, and monitoring of impacts of
timber harvest operations is insufficient
to determine whether a particular
operation damaged habitat and, if so,
how it might be mitigated. There are
also exceptions to the rules that allow
timber harvest to occur without any
requirement for environmental review
or monitoring.

The CWA provides for the protection
of beneficial uses, including the
protection of fishery resources.
However, implementation of this statute
has not been adequate to protect coho
habitat. Seven streams or rivers in
central California have been designated
as impaired waterbodies pursuant to
Section 303(d). The State Water Quality
Control Board is required to develop
and implement water quality standards
for these waterbodies, and, if they do
not, the Environmental Protection
Agency (EPA) is required to do so. EPA
is currently involved in litigation for its
failure to designate water quality criteria
for these water bodies.

While ocean fishing is regulated to
reduce impacts on coho, state sport
fishing regulations continue to allow
fishing for coho in inland waters. The
contribution of coho salmon to the in-
river sport catch is unknown, and losses
due to injury and mortality from
incidental capture in other authorized
fisheries, principally steelhead, are also
unknown. Current funding and
personnel are not available to
implement monitoring programs to
evaluate these impacts.

E. Other Natural or Human-made
Factors Affecting Its Continued
Existence

Natural Factors

Long-term trends in rainfall and
marine productivity associated with
atmospheric conditions in the North
Pacific Ocean may have a major
influence on coho salmon production.
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a. Drought

Much of the Pacific coast has
experienced drought conditions during
the past 8 years, a situation which has
undoubtedly contributed to the decline
of many salmonid populations. Drought
conditions reduce the amount of water
available, resulting in reductions (or
elimination) of flows needed for adult
coho salmon passage, egg incubation,
and juvenile rearing and migration.
There are indications in tree ring
records that droughts more severe than
the 6-year drought that California
recently experienced occurred in the
past (Stine, 1994). The key to survival
in this type of variable and rapidly
changing environment is the evolution
of behaviors and life history traits that
allow coho salmon to cope with a
variety of environmental conditions.

Populations that are fragmented or
reduced in size and range are more
vulnerable to extinction by natural
events. Whether recent climatic
conditions represent a long-term change
that will continue to affect salmonid
stocks in the future or whether these
changes are short-term environmental
fluctuations that can be expected to
reverse in the near future remains
unclear. Many of the coho salmon
population declines began prior to these
recent drought conditions.

b. Floods

With high inherent erosion risk, urban
encroachment, and intensive timber
management, flood events can cause
major soil loss (Hagans et al., Nawa et
al., 1991; Higgins et al., 1992). As
previously mentioned, sedimentation of
stream beds has been implicated as a
principal cause of declining salmonid
populations throughout their range.
Floods can result in mass wasting of
erodible hillslopes and failure of roads
on unstable slopes causing catastrophic
erosion. In addition, flooding can cause
scour and redeposition of spawning
gravels in typically inaccessible areas.

During flood events, land
disturbances resulting from logging,
road construction, mining, urbanization,
livestock grazing, agriculture, fire, and
other uses may contribute sediment
directly to streams or exacerbate
sedimentation from natural erosive
processes (California Advisory
Committee on Salmon and Steelhead
Trout, 1988; CSLC, 1993; FEMAT,
1993). Judsen and Ritter (1964), the
California Department of Water
Resources (CDWR, 1982b), and the
California State Lands Commission
(1993) have stated that northwestern
and central coastal California have some
of the most erodible terrain in the

world. Several studies have indicated
that, in this region, catastrophic erosion
and subsequent stream sedimentation
(such as during the 1955 and 1964
floods) resulted from areas which had
been clearcut or which had roads
constructed on unstable soils (Janda et
al., 1975; Wahrhaftig, 1976; Kelsey,
1980; Lisle, 1982; Hagans et al., 1986).

As streams and pools fill in with
sediment, flood flow capacity is
reduced. Such changes cause decreased
stream stability and increased bank
erosion, and subsequently exacerbate
existing sedimentation problems (Lisle,
1982), including sedimentation of
spawning gravels and filling of pools
and estuaries. Channel widening and
loss of pool-riffle sequence due to
sedimentation has damaged spawning
and rearing habitat of all salmonids. By
1980, the pool-riffle sequence and pool
quality in some California streams still
had not fully recovered from the 1964
regional flood. In fact, Lisle (1982) and
Weaver and Hagans (1996) found that
many Pacific coast streams continue to
show signs of harboring debris flow.
Such streams have remained shallow,
wide, warm, and unstable since these
floods.

c. Ocean Conditions

Large fluctuations in Pacific salmon
catch have occurred during the past
century. Annual world harvest of Pacific
salmon has varied from 347 million Ib
(772 million kg) in the 1930s to about
184 million Ib (409 million kg) in 1977
and back to 368 million Ib (818 million
kg) by 1989 (Hare and Francis, 1993).
Mechanisms linking atmospheric and
oceanic physics and fish populations
have been suggested for Pacific salmon
(Rogers, 1984; Nickelson, 1986; Johnson,
1988; Brodeur and Ware, 1992; Francis
etal., 1992; Francis, 1993; Hare and
Francis, 1993; Ward, 1993). Many
studies have tried to correlate the
production or marine survival of salmon
with environmental factors (Pearcy,
1992; Neeley 1994). Vernon (1958),
Holtby and Scrivener (1989), and Holtby
et al. (1990) have reported associations
between salmon survival and sea
surface temperature and salinity,
especially during the first few months
that slamonids are at sea. Francis and
Sibley (1991), Rogers (1984), and
Cooney et al. (1993) also found
relationships between salmon
production and sea surface temperature.
Some studies have tried to link salmon
production to oceanic and atmospheric
climate change. For example, Beamish
and Bouillon (1993) and Ward (1993)
found that trends in Pacific salmon
catches were similar to trends in winter

atmospheric circulation in the North
Pacific.

Francis and Sibley (1991) and Francis
et al. (1992) have developed a model
linking decadal-scale atmospheric
variability and salmon production that
incorporates hypotheses developed by
Hollowed and Wooster (1991) and
Wockett (1967), as well as evidence
presented in many other studies. The
model developed by Francis et al. (1992)
describes a time series of biological and
physical variables from the Northeast
Pacific that appear to share decadal-
scale patterns. Biological and physical
variables that appear to have undergone
shifts during the late 1970s include the
following: abundance of salmon (Rogers,
1984, 1987; Hare and Francis, 1993) and
other pelagic fish, cephalopods, and
zooplankton (Broadeur and Ware, 1992);
oceanographic properties such as
current transport (Royer, 1989), sea
surface temperature and upwelling
(Holowed and Wooster, 1991); and
atmospheric phenomena such as
atmospheric circulation patterns, sea-
surface pressure patterns, and sea-
surface wind-stress (Trenberth, 1990;
Trenberth et al., 1993).

Finally, Scarnecchia (1981) reported
that near-shore conditions during the
spring and summer months along the
California coast may dramatically affect
year-class strength of salmonids. Bottom
et al. (1986) believed that coho salmon
along the Oregon and California coasts
may be especially sensitive to upwelling
patterns because these regions lack
extensive bays, straits, and estuaries,
such as those found along the
Washington, British Columbia, and
Alaskan coasts, which could buffer
adverse oceanographic effects. The
paucity of high quality near-shore
habitat, coupled with variable ocean
conditions, makes freshwater rearing
habitat more crucial for the survival and
persistence of many coho salmon
populations.

El Nifo

An environmental condition often
cited as a cause for the decline of west
coast salmonids is the condition known
as “El Nifo.” El Nifio is a warming of
the Pacific Ocean off South America and
is caused by atmospheric changes in the
tropical Pacific Ocean (Southern
Oscillation-ENSO). During an EI Nifio
event, a plume of warm sea water flows
from west to east toward South
America, eventually reaching the coast
where it is reflected south and north
along the continents.

El Nifio ocean conditions are
characterized by anomalously warm sea
surface temperature and changes in
thermal structure, coastal currents, and
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upwelling. Principal ecosystem
alterations include decreases in primary
and secondary productivity and changes
in prey and predator species
distributions. Several El Nifio events
have been recorded during the last
several decades, including those of
1940-41, 1957-58, 1982-83, 1986-87,
1991-92, and 1993-94. The degree to
which adverse ocean conditions can
influence coho salmon production was
demonstrated during the El Nifio event
of 1982-83, which resulted in a 24 to 27
percent reduction in fecundity and a 58
percent reduction (based on pre-return
predictions) in survival of adult coho
salmon stocks originating from the
Oregon Production Index area (Johnson,
1988).

b. Manmade Factors
Avrtificial Propagation

Non-native coho salmon stocks have
been introduced as broodstock in
hatcheries and widely transplanted in
many coastal rivers and streams in
central California (Bryant, 1994;
Weitkamp et al., 1995). Potential
problems associated with hatchery
programs include genetic impacts on
indigenous, naturally-reproducing
populations (see Waples, 1991), disease
transmission, predation of wild fish,
difficulty in determining wild stock
status due to incomplete marking of
hatchery fish, depletion of wild stock to
increase brood stock, and replacement
rather than supplementation of wild
stocks through competition and
continuted annual introduction of
hatchery fish (Waples, 1991; Hindar et
al., 1991; and Stewart and Bjornn,
1990).

While non-native fish have been
introduced in the Central California
coast ESU, most hatchery programs are
currently being conducted without
inter-ESU import of broodstock.
Hatchery fish releases are conducted
based on a determination that the
hatchery stocks are considered similar
to the native run. Efforts are made to
return hatchery fish to their natal
streams, and they are held for an
acclimation period to increase the
probability of imprinting. However,
there are inadequate resources to tag
enough (perhaps all) hatchery coho to
monitor return rates and rates of
straying (CDFG memorandum dated
October 23, 1995).

Listing Determination

The listing determination is based on
the best available information provided
by the PSBTCs which were formed for
the purpose of collecting information
from diverse and remote repositories,

information provided by co-manager
agencies and tribes, information
provided in response to the solicitation
for comments, new information
collected by NMFS and other scientists
subsequent to the publication of the
proposed rule, and the results of two
BRT meetings (September 2, 1994,
memorandum from Michael Schiewe to
William Stelle, Jr., and October 15, 1996
memorandum from Michael Schiewe to
William Stelle, Jr. and Hilda Diaz-
Soltero).

The rationale for the delineation of
the Central California coast coho salmon
ESU is contained in the Status Review
of coho salmon for Washington, Oregon,
and California (Weitkamp et al., 1995)
and summarized in the proposed rule
(60 FR 38011, July 25, 1995). There was
no disagreement over the designation of
the boundaries of the Central California
coast coho Eus. Moreover, the CDFG’s
Ad-hoc Salmon Advisory Committee
confirmed that the appropriate unit for
consideration is that which NMFS had
described (i.e., all coho reproducing in
streams between Punta Gorda,
Humboldt County, CA and the San
Lorenzo River, Santa Cruz County, CA).
The second BRT meeting on October 7
and 8, 1996, reaffirmed the boundaries
of this ESU.

The BRT also evaluated the status of
existing hatchery coho populations in
this ESU and concluded, with the
exception of Warm Springs Hatchery,
that hatchery fish should be included in
the definition of this ESU (BRT Memao,
October 16, 1996). The hatchery
programs in this ESU are relatively
small and they are being operated as
supplementation hatcheries rather than
production hatcheries. They are taking
eggs from the rivers in which they
operate and returning fish to the river
from which they were taken. Release of
hatchery fish occurs in streams with
stocks similar to the native runs. The
Warm Springs Hatchery is a relatively
recent mitigation hatchery established
in 1980. It was established with brood
stock from an adjacent ESU and non-
native coho have been imported for
brood stock on several occasions. Based
on recent and periodic use of non-native
brood stock, the BRT recommended that
these hatchery fish not be considered
part of this ESU. In its comments on the
proposed rule, CDFG stated that its coho
hatchery programs can be integrated
into recovery plans for each ESU within
California through re-evaluation of each
hatchery’s goals and constraints with
program modifications where
appropriate (CDFG, October 23, 1995).
NMPFS is deferring its decision on the
BRT’s recommendation until it has had
the opportunity to discuss with the

CDFG and its cooperators/permit
holders how they would incorporate
these hatchery programs into a coho
conservation strategy.

The Status Review of Coho Salmon
from Washington, Oregon, and
California (Weitkamp et al., 1995) and
the proposed listing determination for
west coast coho salmon (60 FR 38011,
July 25, 1995) summarized the best
available information regarding the
current status of the Central California
coast coho ESU. In its proposed listing
determination, NMFS concluded that
the Central California coho salmon ESU
should be proposed for listing as a
threatened species, but indicated that
additional information would be
gathered prior to making a final
determination. Specifically, NMFS
indicated that it would: (1) Gather
additional biological information on the
status of coho salmon populations in
this ESU; (2) assess the response, if any,
of coho salmon populations to recent
coho protection measures proposed by
the PFMC and implemented by NMFS;
(3) review and evaluate any new
protective measures implemented as a
result of the State of California’s
decision to list coho salmon south of
San Francisco; (4) review and evaluate
any additional protective or
conservation measures implemented by
the State or private landowners; and (5)
evaluate the progress made by the
Resources Agency in its effort to
coordinate the development and
implementation of a long-term
conservation plan for coho salmon in
California.

NMFS scientists have collected new
biological information on the presence-
absence of coho salmon in the Central
California coast ESU since the proposed
listing in July 1995, and they have
gathered additional information on coho
salmon presence for the period of 1994—
96 from other sources. Based on this
new information, coho salmon show a
higher frequency of presence in this
ESU than reported by Brown and Moyle
(1991) and Brown et al. (1994).
Specifically, the new information
showed that coho salmon were present
in 57 percent of the streams of historical
record in the Central California coast
ESU compared with the 47 percent
reported by Brown and Moyle (1991).
Coho salmon were found in an
additional 23 streams where there was
no historical record of their occurrence.
In addition, sampling data recently
supplied by several timber landowners
suggest similar increases in occurrence
of coho in streams on their property.
These new data suggest that coho
salmon are more widely distributed in
the ESU than was previously thought to
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be the case, and indicate that additional
and more widespread sampling would
improve our ability to assess the status
of coho in this ESU. The BRT reviewed
this new information and concluded
that the Central California coast coho
salmon ESU should be listed, but they
did not reach a consensus on whether
the ESU was at risk of extinction or
whether it was likely to become at risk
of extinction in the near future.

Since 1994, the PFMC has
recommended an ocean harvest
management regime that prohibits
retention of coho and sets incidental
ocean harvest impact rate for coho of 12
percent. Recent data from Oregon
suggest that the in-river escapement of
coho has increased during the last few
years due to the reduction in ocean
harvest impacts. However, without an
adequate in-river sampling program in
California to monitor coho escapement
levels, NMFS is not able to evaluate the
relative benefit of this level of fishing
mortality other than to conclude that the
harvest impact rate is low compared to
harvest rates for healthy stocks, and
incidental harvest rates authorized for
endangered winter chinook salmon in
the Sacramento River and threatened
spring/summer chinook salmon in the
Columbia River Basin.

The CDFG has implemented a
cooperative effort with the CDF and
Santa Cruz County to address habitat
issues and improve implementation of
the State’s forest practice rules. The
primary administrative vehicle for this
effort was a consultation between the
CDFG and CDF and the subsequent
issuance of a biological opinion and
incidental take statement pursuant to
section 2090 of California ESA. NMFS is
encouraged by the effort shown by the
CDF, Board of Forestry, and County of
Santa Cruz to provide greater protection
for coho salmon habitat. However, these
programs need to be evaluated for a
period of time to determine whether
they are providing the intended habitat
protection.

NMFS has also identified and
evaluated existing and new
conservation measures contributing to
the conservation of coho salmon in this
ESU. Examples of watersheds where
local coho conservation efforts are being
implemented are: San Lorenzo River
(Santa Cruz County), Lagunitas Creek
(Marin County), Russian River and
Gualala River (Sonoma County), and the
Garcia River and Navarro River
(Mendocino County). Specific efforts
within these basins vary in scope and
complexity. In Santa Cruz County
restoration and recovery efforts range
from coho trapping at a water diversion
facility and movement to rearing

facilities, to County sponsored in-stream
fish passage and stream restoration
projects. In Marin, Sonoma, and
Mendocino Counties, Resource
Conservation Districts (RCD) are
providing the focus for agriculture and
local conservation groups to use Federal
grants to develop and implement
prioritized restoration plans. One of the
best examples of a coordinated effort
has been the Garcia River Watershed
Advisory Group. In 1991 this group
developed a restoration and
enhancement plan, and to date has
completed many of the prioritized
actions. In the summer of 1996, this
group began to focus on sediment
delivery and monitoring plans to
evaluate restoration success, identify
data gaps, and monitor population
trends. A similar, cooperative effort has
been initiated in the Russian River
between the local RCD and the Sonoma
County Water Agency. NMFS
encourages agencies and other groups to
continue these efforts and believes that
successful watershed restoration
initiatives may provide an effective and
efficient approach to salmonid
conservation on non-Federal lands in a
manner that may reduce the
vulnerability of landowners to potential
section 9 ““take” liabilities through their
adoption into a 4(d) rule.

In July 1995, the California Resources
Agency initiated the Coastal Salmon
Initiative (CSI). The CSI is a community
oriented planning effort designed to
produce a conservation program based
on voluntary measures and incentives to
protect fish and wildlife habitat in a
manner that would protect the
economic interests of communities
within the range of coho salmon. The
process has been slow to progress and
is currently not expected to develop a
plan for NMFS review until March
1997. If the plan is gauged likely to be
successful, NMFS will consider
implementing it via a section 4(d) rule
comparable to the FWS’s 4(d) rule for
gnatcatchers in southern California.
Because this effort is only in its early
stages of development and little
concrete progress has occurred to date,
the CSl itself can have only a de
minimis effect on this listing decision.
However, MNFS encourages the
Resources Agency to continue to
process as it provides small timber land
owners, ranchers, and farmers a
mechanism for fulfilling the
requirements of the ESA.

Based on its assessment of the
available scientific and commercial
information on coho salmon in this ESU
and the conservation measures which
are being implemented, NMFS has
determined that the Central California

coast coho salmon ESU should be listed
as a threatened species. The Central
California Coast coho salmon ESU
consists of all coho salmon naturally
reproduced in streams between Punta
Gorda, Humboldt County, CA and the
San Lorenzo River, Santa Cruz County,
CA. The determination as threatened is
appropriate because of the information
contained in the original status review
and received during the comment
period, confirmed by new information,
indicating that coho are present in
watersheds where they had been
reported to be extirpated or not present
historically, and because of the
conservation efforts being implemented
by NMFS and the PFMC regarding the
ocean fishing impacts, measures to
improve habitat south of San Francisco
under the State’s 2090 agreement, and
local efforts by RCDs to acquire funding
and restore coho aquatic habitat
elsewhere within the ESU.

Prohibitions and Proposed Protective
Measures

Section 9(a) of the ESA contains
specific prohibitions that apply to all
endangered fish and wildlife species.
These prohibitions, in part, make it
illegal for any person subject to the
jurisdiction of the United States to
“take” (including harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture,
collect, or attempt any such conduct),
import or export, transport in interstate
or foreign commerce in the course of
commercial activity, or sell or offer for
sale in interstate or foreign commerce
any listed species. It also is illegal to
possess, sell, deliver, carry, transport, or
ship any such wildlife that has been
taking illegally. These prohibitions
apply to all individuals, organizations,
and agencies subject to U.S. jurisdiction.
Certain exceptions apply to agents of
NMFS and State conservation agencies.

Sections 10(a)(1)(A) and 10(a)(1)(B) of
the ESA provide NMFS with authority
to grant exceptions for the ESA’s
“taking” prohibitions (see regulations at
50 CFR §8222.22 through 222.24).
Section 10(a)(1)(A) scientific research
and enhancement permits may be
issued to entities (Federal and non-
Federal conducting research that
involves intentional take of listed
species.

Section 4(d) of the ESA allows the
promulgation of regulations “‘to provide
for the conservation of [threatened]
species,” which may include extending
any or all of the prohibitions of section
9 to threatened species. Section 9 also
prohibits violations of protective
regulations for threatened species
promulgated under section 4(d).
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In this rulemaking, NMFS is
extending, pursuant to section 4(d) of
the ESA, the section 9 prohibitions to
the threatened Central California coho
salmon ESU, with the exceptions
provided for under section 10 of the
ESA, in order to provide it with
maximum and immediate protection. As
discussed below, NMFS may develop a
regulation pursuant to section 4(d) for
the conservation of the species that
would be more flexible and more
specific than the generic section 9
prohibitions.

NMPFS is delaying, for 60 days, the
prohibitions of section 9 both with
respect to scientific research and
enhancement programs to provide time
to accept applications and process
permits for such programs, and,
generally, in order to conclude
discussions with CDFG and CDF
regarding agreements that will define
activities that may occur without taking
coho salmon. Thus, the requirements of
section 7 will be effective on December
2, 1996, and the section 9 prohibitions
on take will be effective on December
30, 1996. This will minimize the
disruption of otherwise legal activities
within the geographic range of this ESU.

For listed species, section 7(a)(2) of
the ESA requires Federal agencies to
ensure that activities they authorize,
fund, or conduct are not likely to
jeopardize the continued existence of a
listed species or to destroy or adversely
modify its critical habitat. If a Federal
action may affect a listed species or its
critical habitat, the responsible Federal
agency must enter into consultation
with NMFS.

Examples of Federal actions most
likely to be affected by listing the
Central California coast ESU include
Corps of Engineers (COE) section 404
permitting activities under the CWA,
COE section 10 permitting activities
under the River and Harbors Act and
Federal Energy Regulatory Commission
licensing and relicensing for non-
Federal development and operation of
hydropower and EPA promulgation of
TMDLs. These actions will likely be
subject to ESA section 7 consultation
requirements which may result in
conditions designed to achieve the
intended purpose of the project and
avoid or reduce impacts to coho salmon
and its habitat within the range of the
listed ESU.

There are likely to be Federal actions
ongoing in the range of the Central
California coast ESU at the time that this
listing becomes effective. Therefore,
NMFS will review all ongoing actions
that may affect the listed species with
the Federal agencies, and will complete
formal or informal consultations, where

requested or necessary, for such actions
as appropriate, pursuant to ESA section
7(a)(2). . .

NMFS has issued section 10(a)(1)(A)
research or enhancement permits for
other listed species (e.g., Snake River
chinook salmon, Sacramento River
winter-run chinook salmon) for a
number of activities, including trapping
and tagging to determine population
distribution and abundance, and
collection of adult fish for artificial
propagation programs. NMFS is aware
of several sampling efforts for coho
salmon in the Central California coast
coho ESU, including efforts by Federal
and state fisheries agencies, and private
landowners. These and other research
efforts could provide critical
information regarding coho salmon
distribution and population abundance.

Section 10(a)(1)(B) incidental take
permits may be issued to non-Federal
entities to authorize take of listed
species incidental to otherwise lawful
activities. The types of activities
potentially requiring a section
10(a)(1)(B) incidental take permit
include the operation and funding of
hatcheries and release of artificially
propagated fish by the State, State or
university research not receiving
Federal authorization or funding, the
implementation of state fishing
regulations, and timber harvest
activities on non-federal lands. Several
industrial timber companies with
substantial landownership within the
boundaries of the Central California
coast coho ESU are in the process of
developing HCPs and incidental take
permit applications for coho salmon.
These HCPs are being developed as
multi-species plans in conjunction with
both NMFS and the FWS.

NMFS and FWS published in the
Federal Register on July 1, 1994 (59 FR
34272), a policy that NMFS shall
identify, to the maximum extent
practicable at the time a species is
listed, those activities that would or
would not constitute a violation of
section 9 of the ESA. The intent of this
policy is to increase public awareness of
the effect of this listing on proposed and
ongoing activities within the species’
range. NMFS thinks that, based on the
best available information, the following
actions will not result in a violation of
section 9:

1. Possession of Central California
Coast coho salmon acquired lawfully by
permit issued by NMFS pursuant to
section 10 of the ESA, or by the terms
of an incidental take statement pursuant
to section 7 of the ESA.

2. Federally approved projects that
involve activities such as silviculture,
grazing, mining, road construction, dam

construction and operation, discharge of
fill material, stream channelization or
diversion for which consultation has
been completed, and when such activity
is conducted in accordance with any
terms and conditions provided by
NMFS in an incidental take statement
accompanied by a biological opinion
pursuant to Section 7 of the ESA.

3. Incidental catch of coho salmon by
recreational anglers in freshwater
streams, provided they are fishing
legally under California fishing
regulations (which must comply with a
NMFS incidental take permit) and the
coho salmon is returned immediately to
the water using handling practices to
minimize injury to the fish.

4. Diversion of water, provided a
properly designed and functional fish
screen (i.e. meets NMFS screen criteria)
is in place to prevent entrainment of
coho salmon and if resulting instream
flow conditions do not adversely affect
coho salmon.

5. Ongoing habitat restoration efforts
that have been reviewed and approved
by NMFS.

Activities that NMFS thinks could
potentially harm coho salmon in the
Central California Coast ESU and result
in “take”, include, but are not limited
to:

1. Land-use activities that adversely
affect coho salmon habitat (e.g. logging,
grazing, farming, road construction) in
riparian areas and areas susceptible to
mass wasting and surface erosion.

2. Unauthorized destruction/
alteration of the species’ habitat, such as
removal of large woody debris or
riparian shade canopy, dredging,
discharge of fill material, draining,
ditching, diverting, blocking, or altering
stream channels or surface or ground
water flow.

3. Discharges or dumping of toxic
chemicals or other pollutants (i.e.,
sewage, oil, and gasoline) into waters or
riparian areas supporting the species.

4. Violation of discharge permits.

5. Pesticide applications in violation
of label restrictions.

6. Interstate and foreign commerce of
central California coast coho salmon
(commerce across state lines and
international boundaries) and import/
export of central California coast coho
salmon without prior obtainment of a
threatened or endangered species
permit.

7. Unauthorized collecting or
handling of the species. Permits to
conduct these activities are available for
purposes of scientific research or to
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enhance the propagation or survival of
the species.

8. Introduction of non-native species
likely to prey on salmon or displace
them from their habitat.

This list is not exhaustive. It is
intended to provide some examples of
the types of activities that might be
considered by the NMFS as constituting
a “‘take” of Central California coast coho
salmon under the ESA and its
regulations. Questions regarding
whether specific activities will
constitute a violation of section 9, and
general inquiries regarding prohibitions
and permits, should be directed to
NMFS (see ADDRESSES).

Conservation Measures

Conservation measures provided to
species listed as endangered or
threatened under the ESA include
recognition, recovery actions, Federal
agency consultation requirements, and
prohibitions on taking. Recognition
through listing promotes public
awareness and conservation actions by
Federal, State, and local agencies,
private organizations, and individuals.

Several protective and recovery efforts
are underway to address problems
contributing to the decline of the
Central California coast coho salmon
ESU. These include the listing of coho
salmon south of San Francisco under
CESA, the implementation of improved
protective measures for timber harvest
in watersheds south of San Francisco,
and the development of a recovery plan
for coho salmon south of San Francisco.
Other important future efforts include
development of the California Resources
Agency’s CSI, the development of
several HCPs by industrial timber
companies, and development of a
Memorandum of Understanding (MOU)
with Natural Resources Conservation
Service (NRCS) and others.

As discussed under the listing
determination, NMFS encourages the
State to continue its work with the CSI
to create a comprehensive conservation
plan for coho salmon throughout
California. NMFS thinks these
cooperative conservation efforts
wherein diverse stakeholders achieve
both environmental and economic goals
are essential components of recovery
planning for coho salmon and other
salmonids. Even after a final listing of
the Central California coho salmon ESU,
the CSI process can serve as an
important forum to assist NMFS in the
development of ESA 4(d) regulations for
listed salmonids.

The California Forest Practices Act
provides a process to list threatened or
endangered species as “Sensitive
Species,” thereby requiring additional

protection measures either throughout
the species range or specific to
individual watershed basins. This
process could be employed to provide
substantial conservation benefits for
coho salmon in the central California
coast ESU, where at present more than
90 percent of the land is in private
ownership, and silviculture is a
predominant land use activity. In
response to the listing of the Central
California coast salmon ESU, the CDF,
State Water Resources Control Board,
and CDFG, in cooperation with Federal
agencies, could provide special
emphasis to habitat areas containing
listed coho salmon to promote their
recovery.

NMFS will assess new scientific
information as it becomes available and
will continue to assess the degree to
which ongoing Federal, state, and local
conservation initiatives reduce the risks
faced by coho salmon in the Central
California coast coho salmon ESU. If
these or future initiatives clearly
ameliorate risk factors and demonstrate
that the species is recovering, NMFS
will reconsider the listing status.
Information regarding the efficacy of
conservation efforts and any new
scientific data regarding the Central
California Coast coho salmon ESU
should be submitted to NMFS (see
ADDRESSES).

NMFS intends to move rapidly during
the next year to develop and implement
a strategy to halt the decline and begin
the recovery of coho salmon
populations within the Central
California coast coho salmon ESU.
Because the vast majority of land in this
ESU is in private ownership (ca. 90
percent), the key to protecting and
recovering coho salmon in this ESU will
be the implementation of conservation
measures on private lands. Also,
because coho salmon in this ESU are
being listed as threatened, NMFS
intends to take full advantage of section
4(d) of the ESA to define and authorize
incidental take of coho salmon and its
habitat in association with various land
use activities on private lands. Key
elements of the coho salmon
conservation strategy that NMFS will
pursue include:

1. Development of ESA 4(d) Rules—
NMPFS intends to pursue the
development of one or more ESA 4(d)
rules that will identify conservation
measures and strategies for various non-
federal land use sectors (e.g. timber
harvest, agriculture, and grazing, etc.)
and define acceptable levels of
incidental take. NMFS thinks that the
California Resources Agency’s CSI can
serve as a particularly useful forum for
developing these conservation

strategies, since a broad range of
stakeholder groups participate in the
CSI process. NMFS, therefore,
encourages rapid progress by the
participants in the CSI so that its work
products can contribute to or be
incorporated into a 4(d) rule that may
define, with greater specificity,
permissible activities and protect
landowners from potential section 9
liabilities.

2. Development of Interim/Long-term
Protective Strategies for Timber
Harvest—NMFS will continue to work
aggressively with the California Board of
Forestry and CDF to develop guidelines
for the development of Timber Harvest
plans which do not result in the take of
coho salmon, including harm to the
species by degradation of its habitat. In
addition, NMFS will work with the
Bureau of Forestry, CDF, and
landowners to develop protection
strategies for coho salmon and its
habitat throughout the ESU. These
strategies may also reduce harm or
incidental take of coho salmon as a
result of modification to habitat. NMFS
is hopeful that this type of protection
plan can be incorporated into an ESA
4(d) rule which will address smaller
landowners in this ESU.

3. Development of Multi-Species
HCPs and ITPs—NMFS will continue to
work with large industrial timber
landowners within this ESU to develop
HCPs which protect and conserve coho
salmon and its habitat, while at the
same time allowing landowners to
conduct their economic activities with
long-term certainty. NMFS will
continue its commitment to work with
the FWS to develop multi-species HCPs
and issue multi-species ITPs. These
efforts are important because large
landowners control and manage a
substantial portion of coho salmon
habitat within the Central California
coast coho salmon ESU.

4. Development and Implementation
of an MOU with NRCS and others—
NMFS will continue working with the
Natural Resource Conservation Service,
FWS, EPA, the State, local and private
interests (e.g. The California Association
of Resource Conservation Districts) to
develop and implement a voluntary,
watershed-based, locally driven
program to assist the agricultural and
grazing community in complying with
Federal and State endangered species
and water quality laws including
protecting coho salmon and its habitat.
Both technical and financial assistance
will be made available to farmers in
high-priority watersheds.

5. Ocean Harvest Management—
NMFS expects that it will be necessary
to continue the restrictions on coho
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salmon harvest that have been in place
since 1994 to protect listed and
proposed coho salmon populations. At
this time, NMFS does not think that
further restrictions on the ocean
chinook fisheries are needed to reduce
ocean harvest impacts on coho salmon.

6. State-managed Fisheries and
Hatcheries—NMFS intends to work
with the State of California to evaluate
its current fisheries management
regulations and hatchery activities to
ensure that impacts to coho salmon
from in-river recreational fisheries and
State managed hatchery practices are
minimized. As necessary, NMFS will
work with the State to amend its
sportfishing regulations and provide
incidental take authorization for
recreational fisheries targeting other
species of salmon, steelhead and trout.
Similarly, NMFS will review and
authorize appropriate hatchery
practices.

7. Develop and Implement Recovery
Plan—NMFS intends to establish a
recovery team to develop a recovery
plan for coho salmon once the final
decisions on coho salmon status
coastwide are completed by the agency
in the coming months. In the interim,
NMFS will continue to work with the
State in its efforts to develop a recovery
plan for coho salmon populations south
of San Francisco where the species has
been listed under the CESA.

Critical Habitat

Section 4(a)(3)(A) of the ESA requires
that, to the extent prudent and
determinable, critical habitat be
designated concurrently with the listing
of a species. NMFS has completed its
analysis of the biological status of the
Central California Coast coho salmon
ESU, but has not completed the analysis
necessary for the designation of critical
habitat. NMFS has decided to proceed
with the final listing determination now
and to proceed with the designation of
critical habitat in a separate rulemaking.
Section 4(b)(6)(C)(ii) provides that,
where critical habitat is not
determinable at the time of final listing,
NMFS may extend the period for
designating critical habitat by not more
than one additional year. Congress
further stated in the 1982 amendments
to the ESA, “where the biology relating
to the status of the species is clear, it
should not be denied the protection of
the Act because of the inability of the
Secretary to complete the work
necessary to designate critical habitat.”
H. Rep. No. 567, 97th Cong., 2d Sess. 19
(1982). NMFS believes that this final
listing determination is appropriate and

necessary to protect the ESU and is
consistent with congressional direction.

NMFS further concludes that critical
habitat is not determinable at this time
because information sufficient to
perform the required analysis of the
impacts of the designation is lacking.
NMFS has solicited information
necessary to designate critical habitat in
its proposed rule (60 FR 38011, July 25,
1995) and will consider such
information in the proposed
designation. Specifically, designation
requires a determination of those
physical and biological features that are
essential to the conservation of the
species and which may require special
management considerations or
protection; it further requires the
consideration of economic analysis of
the impacts of the designation. These
analyses have not yet been completed,
and, therefore, critical habitat is not
determinable at this time.

Classification

The 1982 amendments to the ESA in
section 4(b)(1)(A) restrict the
information that may be considered
when assessing species for listing. Based
on this limitation of criteria for a listing
decision and the opinion in Pacific
Legal Foundation v. Andrus, 675 F. 2d
825 (6th Cir., 1981), NMFS has
categorically excluded all ESA listing
actions from the environmental
assessment requirements of NEPA (48
FR 4413; February 6, 1984).

As noted in the Conference Report on
the 1982 amendments to the ESA,
economic considerations have no
relevance to determinations regarding
the status of the species. Therefore, the
economic analysis requirements of the
Regulatory Flexibility Act are not
applicable to the listing process.
Similarly, this final rule is exempt from
review under E.O. 12866.

References

The complete citations for the
references used in this document can be
obtained by contacting Craig Wingert,
NMFS (see ADDRESSES)

List of Subjects in 50 CFR Part 227
Endangered and threatened species,
Exports, Imports, Marine mammals,
Transportation.
Dated: October 24, 1996.
Gary Matlock,
Acting Assistant Administrator for Fisheries,
National Marine Fisheries Service.
For the reasons set out in the
preamble, 50 CFR part 227 is amended
as follows:

PART 227—THREATENED FISH AND
WILDLIFE

1. The authority citation of part 227
continues to read as follows:
Authority: 16 U.S.C. 1531 et seq.

2.In §227.4, paragraph (h) is added
to read as follows:

§227.4 Enumeration of threatened
species.
* * * * *

(h) Central California coast coho
salmon (Oncorhynchus kisutch).

3. Section 227.21 is revised to read as
follows:

§227.21 Threatened salmon.

(a) Prohibitions. The prohibitions of
section 9 of the ESA (16 U.S.C. 1538)
relating to endangered species apply to
the threatened species of salmon listed
in §227.4 (f), (g), and (h), except as
provided in paragraph (b) of this
section. These prohibitions shall
become effective for the threatened
species of salmon listed in §227.4(h) on
December 30, 1996.

(b) Exceptions. (1) The exceptions of
section 10 of the Act (16 U.S.C. 1539)
and other exceptions under the Act
relating to endangered species,
including regulations implementing
such exceptions, also apply to the
threatened species of salmon listed in
§227.4 (f), (g), and (h). This section
supersedes other restrictions on the
applicability of parts 217 and 222 of this
chapter, including, but not limited to,
the restrictions specified in §8§217.2 and
222.22(a) of this chapter with respect to
the species identified in 227.21(a).

(2) The prohibitions of paragraph (a)
of this section relating to threatened
species of salmon listed in §227.4 (h) of
this part do not apply to activities
specified in an application for a permit
for scientific purposes or to enhance the
propagation or survival of the species
provided that the application has been
received by the Assistant Administrator
by December 30, 1996. This exception
ceases upon the Assistant
Administrator’s rejection of the
application as insufficient, upon
issuance or denial of a permit, or on
May 31, 1997, whichever occurs
earliest.

[FR Doc. 96-27887 Filed 10-25-96; 5:05 pm]
BILLING CODE 3510-22-P-M
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50 CFR Part 679

[Docket No. 960129019-6019-01; I.D.
102596A]

Fisheries of the Exclusive Economic
Zone Off Alaska; Yellowfin Sole by
Vessels Using Trawl Gear in the Bering
Sea and Aleutian Islands

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Closure.

SUMMARY: NMFS is closing the directed
fishery for yellowfin sole by vessels
using trawl gear in the Bering Sea and
Aleutian Islands management area
(BSAI). This action is necessary to
prevent exceeding the 1996 bycatch
mortality allowance of Pacific halibut
apportioned to the trawl yellowfin sole
fishery in the BSAL.

EFFECTIVE DATE: 1200 hrs, Alaska local
time (A.L.t.), October 26, 1996, until
2400 hrs, A.l.t., December 31, 1996.

FOR FURTHER INFORMATION CONTACT:
Mary Furuness, 907-586-7228.

SUPPLEMENTARY INFORMATION: The
groundfish fishery in the BSAI exclusive
economic zone is managed by NMFS
according to the Fishery Management
Plan for the Groundfish Fishery of the
Bering Sea and Aleutian Islands Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson Fishery
Conservation and Management Act.
Fishing by U.S. vessels is governed by
regulations implementing the FMP at
subpart H of 50 CFR part 600 and 50
CFR part 679.

The 1996 bycatch mortality allowance
of Pacific halibut for the BSAI trawl
yellowfin sole fishery, which is defined
at §679.21(e)(3)(iv)(B)(1), was
established by the Final 1996 Harvest
Specifications of Groundfish (61 FR
4311, February 5, 1996) and increased to
870 metric tons in accordance with
§679.25(a)(1)(iii) (61 FR 54580, October
21, 1996).

The Administrator, Alaska Region,
NMEFS (formerly Regional Director), has
determined, in accordance with
§679.21(e)(7)(iv), that the 1996 bycatch
mortality allowance of Pacific halibut
apportioned to the trawl yellowfin sole
fishery in the BSAI has been caught.
Therefore, NMFS is prohibiting directed
fishing for yellowfin sole by vessels
using trawl gear in the BSAI.

Maximum retainable bycatch amounts
for applicable gear types may be found
in the regulations at §679.20(e).

Classification

This action is taken under 50 CFR
679.21 and is exempt from review under
E.O. 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: October 25, 1996.
Bruce Morehead,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 96-27889 Filed 10-25-96; 4:34 pm]
BILLING CODE 3510-22-F
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF AGRICULTURE
Federal Crop Insurance Corporation

7 CFR Part 400
RIN 0563-AB01

General Administrative Regulations;
Ineligibility for Programs Under the
Federal Crop Insurance Act

AGENCY: Federal Crop Insurance
Corporation, Department of Agriculture.

ACTION: Proposed rule.

SUMMARY: The regulations contained in
this subpart are issued pursuant to the
Federal Crop Insurance Act, as amended
(7 U.S.C. 1501 et seq.) To prescribe the
procedures for determining eligibility
for program participation in any
program administered under the Federal
Crop Insurance Act, as amended, and
administering and maintaining an
ineligible tracking system. In addition,
this rule sets out the criteria for
reinstatement of program eligibility.

DATES: Written comments, data, and
opinions on this proposed rule will be
accepted until close of business
December 30, 1996 and will be
considered when the rule is to be made
final. The comment period for
information collections under the
Paperwork Reduction Act of 1995
continues through December 30, 1996.

ADDRESSES: Written comments, data,
and opinions on this proposed rule
should be sent to the Chief, Product
Development Branch, Federal Crop
Insurance Corporation (FCIC), United
States Department of Agriculture
(USDA), 9435 Holmes Road, Kansas
City, MO 64131, telephone (816) 926—
7730. Written comments will be
available for public inspection and
copying in room 0324, South Building,
USDA, 14th and Independence Avenue,
SW., Washington, DC, 8:15 a.m.—4:45
p-m., Monday through Friday, except
holidays.

FOR FURTHER INFORMATION CONTACT:
For further information, contact Bill
Smith, Supervisory Program Analyst,

Research and Development Division,
Product Development Branch, FCIC, at
the Kansas City, MO address listed
above, telephone (816) 926-7743. For a
copy of the Cost-Benefit Analysis to the
General Administrative Regulations;
Ineligibility for Programs Under the
Federal Crop Insurance Act, contact
Bonnie Hart, USDA, FSA, Advisory and
Corporate Operations Staff, Regulatory
Review Group, P.O. Box 2415, STOP
0572, USDA, Washington, DC 20013
2415, 8:15 a.m.—4:45 p.m., est, Monday
through Friday, except holidays,
telephone (202) 690-2857.

SUPPLEMENTARY INFORMATION:

Executive Order 12866 and
Departmental Regulation 1512-1

This action has been reviewed under
USDA procedures established by
Executive Order 12866 and
Departmental Regulation No. 1512-1.
This action constitutes a review as to
the need, currency, clarity, and
effectiveness of these regulations under
those procedures. The sunset review
date established for these regulations is
February 1, 2001.

This rule has been determined to be
significant for the purposes of Executive
Order 12866, and, therefore, has been
reviewed by the Office of Management
and Budget (OMB).

Cost-Benefit Analysis

A Cost-Benefit Analysis has been
completed and is available to interested
persons at the address listed above. In
summary, the analysis finds that the
expected benefits of this action
outweigh the cost to society. By
allowing the efficient tracking of
ineligible individuals, the Federal
government will be able to collect about
$6 million annually in debts owed by
crop insurance policyholders. The
burden on policyholders and crop
insurance companies for reporting
information to establish the tracking
system is estimated to be $5.1 million.
However, most policyholders have
already reported their Social Security
Number for tracking purposes and will
not need to report again. Thus, the
reporting burden in future years should
be considerably less. Federal costs for
maintaining the tracking system are
estimated to be about $660,000 for the
first year and somewhat less in future
years.

Paperwork Reduction Act of 1995

The information collection
requirements contained in these
regulations have been submitted to
OMB for their approval under section
3507(j) of the Paperwork Reduction Act
of 1995. This proposed rule will amend
the information collection requirements
under OMB number 0563-0047, through
September 30, 1996.

The title of this information collection
is “General Administrative Regulation;
Subpart Q, Collection and Storage of
Social Security Numbers (SSN) and
Employer Identification Numbers (EIN),
and Subpart U, Ineligibility for
Programs Under the Federal Crop
Insurance Act.” The information
collected is used to correctly identify
the participant, and any other person
with an interest in the policyholder’s
operation in excess of 10%, as a
policyholder within the systems
maintained by FCIC, and to compile the
names of debtors, persons in violation of
the controlled substance provisions of
the Food Security Act of 1985, persons
who have committed fraud,
misrepresentation, or adopted a scheme
or device.

The information requested is
necessary to protect the integrity of the
program by ensuring that those
producer’s who have abused the
program are not eligible for further
program benefits, or for program
participation in any program
administered under the Federal Crop
Insurance Act, as amended, and
administering and maintaining an
ineligible tracking system.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to be 25 minutes per
response.

Respondents: Policyholders and those
with a substantial beneficial interest in
the policyholder or any person having
any interest in the policyholder and
receiving separate benefits under
another USDA program as a direct result
of such interest.

Estimated Number of Respondents:
2,032,800.

Estimated Number of Responses per
Respondent: 1 per year.

Estimated Total Burden Hours:
508,200.

The comment period for information
collections under the Paperwork
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Reduction Act of 1995 continues on the
following: (a) whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information gathering
technology.

Comments regarding paperwork
reduction should be submitted to the
Desk Officer of Agriculture, Office of
Information and Regulatory Affairs,
Office of Management and Budget
(OMB), Washington, D.C., 20503 and to
Bonnie Hart, Advisory and Corporate
Operations Staff, Regulatory Review
Group, Farm Service Agency, P.O. Box
2415, Ag Box 0572, United States
Department of Agriculture, Washington,
D.C. 20013-2415. Copies of the
information collection may be obtained
from Bonnie Hart at the above address,
telephone (202) 690-2857.

The Office of Management and Budget
(OMB) is required to make a decision
concerning the collection(s) of
information contained in these
proposed regulations between 30 and 60
days after submission to OMB.
Therefore, a comment to OMB is best
assured of having its full effect if OMB
receives it within 30 days of
publication. This does not affect the
deadline for the public to comment on
the proposed regulation.

Unfunded Mandates Reform Act of
1995

Title 11 of the Unfunded Mandate
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
FCIC generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with Federal mandates that may result
in expenditures to State, local, or tribal
governments, in the aggregate, or to the
private sector, of $100 million or more
in any 1 year. When such a statement
is needed for a rule, section 205 of the
UMRA generally requires FCIC to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, more cost-
effective or least burdensome alternative
that achieves the objectives of the rule.

This rule contains no Federal
mandate (under the regulatory
provisions of Title Il of the UMRA) for
State, local, and tribal governments or
the private sector. Thus, this rule is not
subject to the requirements of sections
202 and 205 of the UMRA.

Executive Order 12612

It has been determined under section
6(a) of Executive Order 12612,
Federalism, that this rule does not have
sufficient Federalism implications to
warrant the preparation of a Federalism
Assessment. The policies and
procedures contained in this rule will
not have a substantial direct effect on
States or their political subdivisions, or
on the distribution of power and
responsibilities among the various
levels of Government.

Regulatory Flexibility Act

This regulation will not have a
significant impact on a substantial
number of small entities. The amount of
work required of insurance companies
should not increase because the
information used to determine
eligibility is already maintained at their
office. The amount of work required of
insurance companies may actually be
reduced because verification with FCIC
of a producer’s compliance with the
controlled substance regulations,
currently done manually, will be
automated. Therefore, this action is
determined to be exempt from the
provisions of the Regulatory Flexibility
Act (5 U.S.C. 605) and no Regulatory
Flexibility Analysis was prepared.

Federal Assistance Program

This program is listed in the Catalog
of Federal Domestic Assistance under
No. 10.450.

Executive Order 12372

This program is not subject to the
provisions of Executive Order 12372
which require intergovernmental
consultation with State and local
officials. See the Notice related to 7 CFR
part 3015, subpart V, published at 48 FR
29115, June 24, 1983.

Executive Order 12778

The Office of General Counsel has
determined that these regulations meet
the applicable standards provided in
sections 2(a) and 2(b)(2) of Executive
Order 12778. The provisions of this rule
will preempt State and local laws to the
extent such State and local laws are
inconsistent herewith. The
administrative appeal provisions
published at 7 CFR part 11 must be
exhausted before action for judicial
review may be brought.

Environmental Evaluation

This action is not expected to have
any significant impact on the quality of
the human environment, health, and
safety. Therefore, neither an
Environmental Assessment nor an
Environmental Impact Statement is
needed.

Background

It is the intention of FCIC to compile
a list of those persons who have been
found ineligible for participation in
catastrophic risk protection coverage,
limited coverage, and additional
coverage because of various violations
committed under the Federal Crop
Insurance Act, as amended, and the
Food Security Act of 1985, as amended.
Violations which may cause a person’s
ineligibility include a delinquent debt
from non-payment of premium or
overstatement of indemnity, a material
scheme or device, fraud, conviction of
certain controlled substance infractions,
or other causes.

List of Subjects in 7 CFR Part 400

Administrative practice and
procedure, Claims, Crop insurance,
Fraud, Reporting and recordkeeping
requirements.

Pursuant to the authority contained in
the Federal Crop Insurance Act, as
amended (7 U.S.C. 1501 et seq.) the
Federal Crop Insurance Corporation
proposes to add a new subpart U to 7
CFR part 400, effective for the 1997
(1998 for Texas and Arizona/California
Citrus) and succeeding crop years, to
read as follows:

PART 400—GENERAL
ADMINISTRATIVE REGULATIONS

Subpart U—Ineligibility for Programs Under
the Federal Crop Insurance Act

Sec.

400.675
400.676
400.677
400.678
400.679
400.680

Purpose.

OMB control numbers.

Definitions.

Applicability.

Criteria for ineligibility.

Determinations of ineligibility.

400.681 Effect of ineligibility.

400.682 Criteria for reinstatement of
eligibility.

400.683 Administration and maintenance.

Subpart U—Ineligibility for Programs
Under the Federal Crop Insurance Act

Authority: 7 U.S.C. 1506(1) and 1506(p).

§400.675 Purpose.

This subpart prescribes conditions
under which a person may be
determined to be ineligible to
participate in any program administered
by FCIC under the Federal Crop
Insurance Act, as amended. This
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subpart also establishes the criteria for
reinstatement of eligibility.

§400.676 OMB control numbers.

The collecting of information
requirements in this subpart has been
approved by the Office of Management
and Budget and assigned OMB control
number 0563—-0047.

§400.677 Definitions.

Act.—The Federal Crop Insurance
Act, as amended (7 U.S.C. 1501 et seq.).

Actively engaged in farming.—Means
a person who, in return for a share of
profits and losses, makes a significant
contribution to the production of an
insurable crop in the form of capital,
equipment, land, personal labor, or
personal management.

Applicant.—A person who has
submitted an application for crop
insurance coverage under the Act.

Authorized person.—Any current or
past officer, employee, elected official,
general agent, agent, contractor, or loss
adjuster of FCIC, the insurance provider,
or any other government agency whose
duties require access to the Ineligible
Tracking System to administer the Act.

Controlled substance.—Any
prohibited drug-producing plants
including, but not limited to, cacti of the
genus (lophophora), coca bushes
(erythroxylum coca), marijuana
(cannabis satiua), opium poppies
(papauer somniferum), and other drug-
producing plants, the planting and
harvesting of which is prohibited by
Federal or state law.

Debt.—An amount of money which
has been determined by an appropriate
agency official to be owed, by any
person, to FCIC or an insurance
provider under any program
administered under the ACT. The debt
may have arisen from overpayment,
premium non-payment, interest,
penalties, or other causes.

Debtor.—A person who owes a debt
and that debt is delinquent.

Delinquent debt.—Any debt owed to
FCIC or the insurance provider, under
any program administered under the
authority of the Act, that has not been
paid by the termination date specified
in the applicable contract of insurance,
or other due date for payment contained
in any other agreement or notification of
indebtedness, or any overdue debt owed
to FCIC or the insurance provider which
is the subject of a scheduled installment
payment agreement which the debtor
has failed to satisfy under the terms of
such agreement. Such debt may include
any accrued interest, penalty, and
administrative charges for which
demand for repayment has been made,
or unpaid premium including any

accrued interest, penalty and
administrative charges (§400.116). A
delinquent debt does not include debts
discharged in bankruptcy and other
debts which are legally barred from
collection.

EIN.—AnN Employer Identification
Number as required under section 6109
of the Internal Revenue Code of 1986
(26 U.S.C. 6109).

FCIC.—The Federal Crop Insurance
Corporation, a wholly owned
corporation within the United States
Department of Agriculture.

FSA.—The Farm Service Agency or
successor agency, USDA.

Ineligible person.—A person who is
denied participation in any program
administered by FCIC under the Act.

Insurance provider.—A private
insurance company approved by FCIC,
or FSA providing crop insurance
coverage to producers participating in
any Federal crop insurance program
administered under the Act.

Person.—An individual, partnership,
association, corporation, estate, trust, or
other legal entity, and wherever
applicable, a State, political
subdivision, or an agency of a State.

Policyholder.—An applicant whose
properly completed application for
insurance under the crop insurance
program has been accepted by FCIC or
an insurance provider.

Reinsurance agreement.—An
agreement between two parties by
which an insurer cedes to a reinsurer
certain liabilities arising from the
insurer’s sale of insurance policies.

Reinsured company.—A private
insurance company having a Standard
Reinsurance Agreement, or other
reinsurance agreement, with FCIC,
whose crop insurance policies are
approved and reinsured by FCIC.

Scheduled installment payment
agreement.—An agreement between a
person and FCIC or the insurance
provider to satisfy financial obligations
of the person under conditions which
modify the terms of the original debt.

Settlement.—An agreement between a
person and FCIC or the insurance
provider to resolve a dispute arising
from a debt or other administrative
determination.

SSN.—An individual’s Social
Security Number as required under
section 6109 of the Internal Revenue
Code of 1986.

Standard Reinsurance Agreement
(SRA).—The primary reinsurance
agreement between the reinsured
company and FCIC.

Substantial beneficial interest.—Any
person having an interest of at least ten
percent (10%) or more in the applicant
or policyholder.

System of records.—Records
established and maintained by FCIC and
FSA containing SSN or EIN data, name,
address, city and State, applicable
policy numbers, and other information
related to Federal crop programs as
required by FCIC, from which
information is retrieved by a personal
identifier including the SSN, EIN, name,
or other unique identifier of a person.

§400.678 Applicability.

This subpart applies to any program
administered by FCIC under the Act,
including:

(a) The Catastrophic Risk Protection
Program; and

(b) The Limited and Additional
Coverage Program as authorized under
sections 508(c) and 508(h) of the Act.

§400.679 Criteria for ineligibility.

A person may be determined to be
ineligible to participate in any program
administered by FCIC under the
authority of the Act, if the person meets
one or more of the following criteria:

(a) Has a delinquent debt on a crop
insurance policy, issued or reinsured by
FCIC, or any delinquent debt due FCIC.
Any person with a delinquent debt
owed to FCIC or to the insurance
provider shall be ineligible to
participate in any program administered
under the authority of the Act.
Delinquent debts are limited to those
that arise from crop insurance programs
administered by FCIC under the Act.
The existence and delinquency of the
debt must be verifiable.

(b) Has violated the Controlled
Substance (7 CFR part 796) provisions
of the Food Security Act of 1985, as
amended. Any person who violates the
Controlled Substance provisions of the
Food Security Act of 1985, as amended,
shall be ineligible to participate in all
programs administered under the Act.

(c) Has committed fraud,
misrepresentation, or adopted a scheme
or device to obtain any benefits under
the Act. Any person who is found in a
criminal or civil proceeding, or a formal
or informal administrative proceeding to
have willfully and intentionally
provided any false or inaccurate
information to FCIC or the insurance
provider, which the person knew or
should have known was false or
inaccurate, or adopted a material
scheme or device in their participation
in programs administered under the
authority of the Act, shall be ineligible
to participate in all programs
administered under the Act. Ineligibility
determinations resulting from judicial
or administrative proceedings will not
be stayed pending review.
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§400.680 Determinations of ineligibility.

If an insurance provider or any other
authorized person has evidence that any
person meets any of the criteria set forth
in this subpart, they must submit the
evidence to FCIC. After verification that
the person has met one or more of the
criteria, a Notice of Ineligibility will be
issued and mailed to the person at the
person’s last known address. The Notice
of Ineligibility will state the criteria
upon which the determination of
ineligibility has been based, a brief
statement of the facts to support the
determination, the time period of
ineligibility, and the person’s right for
review of the ineligibility
determination. Any person receiving
such a Notice of Ineligibility may seek
reconsideration of the determination of
ineligibility from the provider of
insurance, or appeal to the USDA
National Appeals Division (NAD),
pursuant to 7 CFR part 11, within thirty
(30) days from the date the Notice of
Ineligibility is received by the person.

§400.681 Effect of ineligibility.

(a) Once the person has been
determined to be ineligible:

(1) All policies in which the person
has a 100 percent share of all crops
covered by the policy will be void
effective for the crop year for which the
person was determined to be ineligible;

(2) If the ineligible person is a general
partnership, all partners will be
individually ineligible and any policy in
which a partner has a 100 percent
interest will be void effective for the
crop year for which the partnership was
determined to be ineligible. The
partnership and all partners will be
removed from any policy in which they
have a substantial beneficial interest,
and the policyholder share under the
policies will be reduced commensurate
with the ineligible person’s share;

(3) If the applicant or policyholder is
a corporation, partnership, or other
business entity, and an ineligible person
has a substantial beneficial interest in
the applicant or policyholder, the
application may be accepted or existing
policies remain in effect, although the
ineligible person will be removed from
the policies and the policyholder share
under the policies will be reduced
commensurate with the ineligible
person’s share;

(4) If the applicant or policyholder is
a corporation, partnership, or other
business entity that was created to
conceal the interest of a person in the
farming operation or to evade the
ineligibility determination of a person
with a substantial beneficial interest in
the applicant or policyholder, the
corporation, partnership or other

business entity will be disregarded, the
individual shareholders or partners will
be personally responsible, and any
shareholder or partner that is ineligible
will be removed from the policy and the
policyholder share under the policies
will be reduced commensurate with the
ineligible person’s share;

(5) Any indemnities or payments
made on a voided policy or on the
portion of the policy reduced because of
ineligibility will be declared
overpayments and must be repaid; and

(6) If the policy is voided, all
premiums may be refunded or if an
ineligible person is removed from a
policy, the portion of the premium
commensurate with the ineligible
person’s share may be refunded, unless
FCIC determines the person has
willfully and intentionally provided
false or inaccurate information to FCIC
or an insurance provider.

(b) The spouse and minor children of
an individual are considered to be the
same as the individual for purposes of
this subpart except that:

(1) The spouse who was actively
engaged in farming in a separate farming
operation prior to their marriage will be
a separate person with respect to that
separate farming operation so long as
that operation remains separate and
distinct from any farming operation
conducted by the other spouse;

(2) A minor child who is actively
engaged in farming in a separate farming
operation will be a separate person with
respect to that separate farming
operation if:

(i) The parent or other entity in which
the parent has a substantial beneficial
interest does not have any interest in the
minor’s separate farming operation or in
any production from such operation;

(if) The minor has established and
maintains a separate household from the
parent;

(iii) The minor personally carries out
the farming activities with respect to the
minor’s farming operation; and

(iv) The minor establishes separate
accounting and record keeping for the
minor’s farming operation.

(c) An individual shall be considered
to be a minor until the age of 18 is
reached. Court proceedings conferring
majority on an individual under 18
years of age will not change such
individual’s status as a minor.

(d) Any person determined to be
ineligible will be denied subsequent
participation in any program
administered under the Act until
eligibility is reinstated pursuant to this
subpart.

(e) Any person who has been
determined ineligible for:

(1) Controlled substance violations
will be denied benefits for the crop year
of the conviction and the four
succeeding crop years;

(2) Adopting a material scheme or
devise will be denied benefits for one
crop year; and

(3) Fraud or misrepresentation may be
disqualified from receiving benefits
under the Catastrophic Risk protection
plan for up to two crop years and for
any plan of insurance providing
coverage greater than the catastrophic
coverage, may be disqualified from
receiving benefits for up to ten crop
years.

§400.682 Criteria for reinstatement of
eligibility.

A person who has been determined
ineligible may have eligibility reinstated
as follows:

(a) A delinquent debt owed on a crop
insurance policy insured or reinsured
by FCIC or any delinquent debt due
FCIC. Eligibility may be reinstated after
payment of the debt, or acceptance by
FCIC or the insurance provider of a
scheduled installment payment
agreement. Eligibility will be reinstated
as of the date the debt is paid or the date
the agreement is accepted.

(b) Violations of the Controlled
Substance provisions of the Food
Security Act of 1985, as amended.
Eligibility will be reinstated in
accordance with §400.681.

(c) Commission of a fraud,
misrepresentation, and adoption of a
material scheme or device to obtain
benefits under any program
administered under the Act. Eligibility
may be restored when the period of
disqualification has expired and
payment of all penalties and
overpayments have been completed.

(d) Timing of reinstatement of
eligibility. If the date of reinstatement of
eligibility occurs after the applicable
sales closing date for the crop year, the
person may not participate in any
program administered under the Act
until the following crop year.

(e) After eligibility has been
reinstated, the person must complete a
new application for crop insurance
coverage on or before the applicable
sales closing date.

8400.683 Administration and
maintenance.

(a) Ineligible producer data will be
maintained in a system of records in
accordance with the Privacy Act, 5
U.S.C. 552a.

(1) The Ineligible Tracking System is
a record of all persons who have been
determined to be ineligible for
participation in any program pursuant
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to this subpart. This system contains
identifying information of the ineligible
person including, but not limited to,
name, address, telephone number, SSN
or EIN, reason for ineligibility, and time
period for ineligibility.

(2) Information in the Ineligible
Tracking System may be used by
Federal agencies, FCIC employees,
contractors, and private companies and
their personnel who require such
information in the performance of their
duties in connection with any program
administered under the Act. The
information may be furnished to other
users including, but not limited to, FCIC
contracted agencies; credit reporting
agencies and collection agencies; in
response to judicial orders in the course
of litigation; and other users as may be
appropriate or required by law or
regulation. The individual information
will be made available in the form of
various reports and notices produced
from the Ineligible Tracking System,
based on valid requests.

(3) Supporting documentation
regarding the determination of
ineligibility and reinstatement of
eligibility will be maintained by FCIC
and FSA, or its contractors, private
companies, and Federal and State
agencies. This documentation will be
maintained consistent with the
electronic information contained within
the Ineligible Tracking System.

(b) Information may be entered into
the Ineligible Tracking System by FCIC
or FSA personnel.

(c) All persons applying for or
renewing crop insurance contracts
issued or reinsured by FCIC will be
subject to validation of their eligibility
status against the Ineligible Tracking
System. Applications or benefits
approved and accepted are considered
approved or accepted subject to review
of eligibility status in accordance with
this subpart.

Signed in Washington, D.C., October 22,
1996.
Kenneth D. Ackerman,

Manager, Federal Crop Insurance
Corporation.
[FR Doc. 96-27768 Filed 10-30-96; 8:45 am]

BILLING CODE 3410-FA-P

Animal and Plant Health Inspection
Service

9 CFR Parts 51, 56, 71, 75, 76, 78, 80,
and 85

[Docket No. 96-041-1]

Interstate Movement of Livestock;

Approved Livestock Facilities, Hog
Cholera Provisions, and Livestock
Identification

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations regarding the interstate
movement of livestock by combining the
provisions for the approval of livestock
markets for cattle and bison, horses, and
swine into a single section. These
changes are the result of a
comprehensive review of the Animal
and Plant Health Inspection Service’s
regulations, programs, and policies
regarding livestock markets and
stockyards. We are also proposing to
remove the regulations that restrict the
movement of swine and swine products
from areas quarantined for hog cholera
and that provide for the payment of
compensation to the owners of swine
destroyed because of hog cholera. We
would remove the hog cholera
regulations because the United States
has been free of hog cholera since 1978
and import requirements have proven
adequate to prevent the reintroduction
of the disease into this country. These
proposed actions would eliminate
unnecessary or duplicative regulations
and remove the implication that hog
cholera has not yet been eradicated in
the United States.

DATES: Consideration will be given only
to comments received on or before
December 30, 1996.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 96-041-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 96-041-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT:

Dr. James P. Davis, Senior Staff
Veterinarian, Surveillance and Animal

Identification Team, National Animal
Health Programs, VS, APHIS, 4700 River
Road Unit 36, Riverdale, MD 20737—
1231, (301) 734-5970; or E-mail:
jdavis@aphis.usda.gov.

SUPPLEMENTARY INFORMATION:
Background

The regulations in subchapters B and
C of chapter I, title 9, of the Code of
Federal Regulations contain provisions
designed to prevent the dissemination
of animal diseases in the United States
and facilitate their control and
eradication. Subchapter B, ““Cooperative
Control and Eradication of Livestock or
Poultry Diseases,” comprises 9 CFR
parts 49 through 56; subchapter C,
“Interstate Transportation of Animals
(Including Poultry) and Animal
Products,” is made up of 9 CFR parts 70
through 89. In this document, we are
proposing to amend or delete portions
of those two subchapters in order to
eliminate duplication, streamline
existing provisions, and remove
unnecessary regulations.

Approval of Livestock Facilities

The regulations in subchapter C
include provisions for the approval of
livestock markets and stockyards where
livestock are gathered for sale purposes.
Those approvals are intended to ensure
that the markets and stockyards are
constructed and operated in a manner
that will prevent the transmission of
diseases among the livestock assembled
for sales or auctions on the premises.
Currently, the regulations in subchapter
C contain five different approvals for
livestock markets or stockyards: One in
part 75 for horses, two in part 76 for
swine, and two in part 78 for cattle and
bison. Although each approval
necessarily differs in certain aspects
from the others due to considerations
related to the specific diseases of
concern and the types of animals
involved, there are many elements that
are common to all five approvals. In
1995, we undertook a comprehensive
review of the Animal and Plant Health
Inspection Service’s (APHIS’)
regulations, programs, and policies
regarding livestock markets and
stockyards, and one recommendation
that resulted from that review was that
the five livestock market or stockyard
agreements be consolidated into a single
agreement. We are, therefore, proposing
to remove the stockyard and market
approval provisions from parts 75, 76,
and 78 and combine them into a single
section that would be located in part 71,
“General Provisions.” We believe that
having a single section dealing with the
approval of markets and stockyards
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would be logical, given the large
number of common elements shared by
the five existing market approvals. In
addition, having a single market
approval agreement would ease the
paperwork and recordkeeping burden
for both the operators of those markets
and for the APHIS and State personnel
tasked with supervising the markets.

The proposed new livestock facility
approval provisions would be located in
a new section, 8§ 71.20. The new section
would be divided into two paragraphs;
paragraph (a) would set out the
approved livestock facility agreement,
and paragraph (b) would contain the
provisions for the withdrawal or denial
of approval for a livestock facility. The
agreement itself would be divided into
a section of general provisions followed
by sections specific to cattle and bison,
swine, and horses. When completing the
agreement, the operator of the livestock
facility would indicate which animals
and classes of animals the facility would
accept by initialing the appropriate
paragraphs of the agreement. Most
elements of the existing market approval
provisions, which are found in § 75.4(c)
and (d) for horses, § 76.18 for swine, and
§ 78.44 for cattle and bison, would be
incorporated into proposed new §71.20.
Two new elements would be added to
the agreement and some elements of the
existing provisions would be eliminated
or modified. These proposed changes
are discussed below.

Currently, the livestock market
approvals in parts 75 and 78 require that
an APHIS representative, State
representative, or accredited
veterinarian must be on the premises on
sale days to perform any duties required
by State or Federal regulations. When an
APHIS or State representative is
unavailable, the operator of the
livestock market must hire an accredited
veterinarian to perform those duties,
which increases the operating expenses
for the facility. However, many livestock
facilities do not necessarily need an
APHIS or State representative or
accredited veterinarian on the premises
every sale day; depending on the type
of animals being sold or the geographic
origin of the animals being sold, there
may be no duties to be performed under
the applicable State or Federal
regulations. For example, a livestock
market in a tuberculosis accredited-free
State may be handling, on a particular
sale day, only steers and spayed heifers.
Given the State’s accredited-free status,
there would be no restrictions on the
interstate movement of the animals
under the tuberculosis regulations in 9
CFR part 77, and, because the animals
are steers and spayed heifers, there
would be no restrictions on their

interstate movement under the
brucellosis regulations in 9 CFR part 78.
In this example, there would be no need
for a State or APHIS representative or an
accredited veterinarian to be present at
the market to inspect or test the animals
prior to their sale or release from the
facility, but the current market approval
provisions require that a State or APHIS
representative or an accredited
veterinarian be present nonetheless.

The current market agreements
already require that the operator of the
facility furnish a copy of the facility’s
schedule of sale days to the area
veterinarian in charge and the State
animal health official; the proposed new
agreement would retain that
requirement. Under the proposed new
agreement, the State animal health
official and area veterinarian in charge
would review that schedule, which
would have to indicate the types of
animals that will be handled at the
facility on each sale day, to ascertain
which upcoming sale days will include
categories of livestock that are regulated
under State or Federal regulations. The
State animal health official or area
veterinarian in charge will then inform
the operator of the facility which sale
days will require the presence of an
APHIS or State representative or
accredited veterinarian. The proposed
new agreement, therefore, would require
the presence of an APHIS or State
representative or accredited veterinarian
at the livestock facility only on those
days designated by the State animal
health official or area veterinarian in
charge.

The second element that we would
add to the livestock market agreement is
an explicit prohibition on the sale of
any livestock that show signs of being
infected with any infectious, contagious,
or communicable disease without the
authorization of an APHIS or State
representative or accredited
veterinarian. The current market
approvals provide for the sale of reactor
or exposed livestock—i.e., animals
known to be infected with or exposed to
disease—so there are mechanisms
already in place for such animals to be
sold with official authorization.
Paragraph (f) of 8 71.3 requires, in part,
that persons offering livestock for
interstate movement must exercise
reasonable diligence to ascertain
whether those animals are affected with
or have been exposed to any contagious,
infectious, or communicable disease.
This proposed addition to the livestock
market agreement would reinforce that
requirement by helping to ensure that
livestock that appear to be affected with
disease—but that have not been
officially tested and classified as reactor,

exposed, or suspect—are not sold
without the knowledge and
authorization of an APHIS or State
representative or accredited
veterinarian.

As noted above, some elements of the
existing market approval provisions
would be eliminated or modified. Those
proposed changes are as follows:

Section 75.4. Paragraphs (c) and (d) of
§75.4 pertain not only to the approval
of stockyards, but to the approval of
laboratories and diagnostic or research
facilities as well. Therefore, § 75.4(c)(1)
(laboratories) and § 75.4(c)(2)
(diagnostic or research facilities) would
remain the same; 8 75.4(c)(3)
(stockyards) would be removed in its
entirety and its provisions incorporated
into proposed new §71.20 with one
modification: Paragraph (8) of the
current agreement calls for the
stockyard to retain for 1 year any
documents relating to animals that have
been in the stockyard. We would
increase the length of the record
retention period to 2 years in order to
make it consistent with that of the Grain
Inspection, Packers and Stockyards
Administration (GIPSA). The GIPSA
regulations in 9 CFR 203.4 require,
among other things, that stockyards
maintain for 2 years any ‘‘accounts,
records, and memoranda that contain,
explain, or modify its business,” and
many of the documents maintained to
meet APHIS’ requirements are also
maintained to meet the GIPSA
requirements. Paragraph (d) of § 75.4
addresses the denial or withdrawal of
approval for laboratories, diagnostic or
research facilities, and stockyards.
Because proposed new § 71.20 would
address denial and withdrawal of
approval for stockyards, we would
simply delete all the references to
stockyards from § 75.4(d) and leave in
place the provisions for the denial or
withdrawal of approval for laboratories
and diagnostic or research facilities.

Section 76.18. The provisions found
in §76.18, “Approval of Livestock
Markets,” would be incorporated into
proposed new § 71.20, with four
exceptions. First, paragraph (a) of
§ 76.18 states that lists of livestock
markets approved for the purposes of
the regulations in part 76 will be
published in the Federal Register. As
explained below, we are proposing in
this document to remove all of part 76
from subchapter C, which would
remove the requirement to publish the
names of approved stockyards in the
Federal Register. Therefore, the
provisions of § 76.18(a) would not be
incorporated into proposed new §71.20.
Second, paragraph 10 of the agreement
in §76.18(b)(1) and paragraph 4 of the
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agreement in 8 76.18(b)(2) prohibit the
inoculation of swine at the livestock
market with hog cholera vaccine or
virulent hog cholera virus. Because hog
cholera has been eradicated in the
United States, such inoculations have
been discontinued throughout the
country and that prohibition is no
longer necessary. Third, paragraph 11 of
the agreement in § 76.18(b)(1) and
paragraph 5 of the agreement in
§76.18(b)(2) call for records to be
maintained for 1 year. We would
increase that period to 2 years to make
it consistent with GIPSA requirements,
as discussed in the previous paragraph,
and with the swine identification
retention requirements of § 71.19(d)(2).
Finally, we would eliminate the
provisions of § 76.18(c), ““Approval of
livestock markets in a quarantined
area,” because there are no longer any
areas quarantined for hog cholera.

Section 78.44. The provisions found
in §78.44, “Specifically approved
stockyards,” would be incorporated into
proposed new §71.20, with two
exceptions. First, paragraph 7 of the
agreement in § 78.44(c) and paragraph 6
of the agreement in § 78.44(d)(7) state,
in part, that brucellosis reactors must be
identified with a ““B” brand on the left
jaw. However, the regulations in part
78—specifically, the definition of “B”
brand in § 78.1—no longer require that
brucellosis reactors be branded on the
jaw; that requirement was removed in a
final rule published in the Federal
Register on September 19, 1995 (60 FR
48362-48369, Docket No. 95-006-2),
but the agreements in § 78.44 were not
amended to reflect that change. To
ensure that brucellosis reactor cattle and
bison are properly identified in
accordance with the applicable
regulations, the agreement in proposed
§71.20 would simply state that
brucellosis reactors must be identified
in accordance with 9 CFR part 78.
Second, paragraph 20 of the agreement
in §78.44(c) and paragraph 19 of the
agreement in 8 78.44(d) call for records
to be maintained for 1 year. Again, as
discussed previously, we would
increase the recordkeeping period to 2
years to make it consistent with GIPSA
requirements.

Our proposed consolidation of the
market approval provisions into a single
new section would make it necessary for
us to amend several parts in subchapters
B and C to update the references those
parts contain to market or stockyard
approvals in 8§8§75.4, 76.18, or 78.44.
Such references are found in 8851.1,
71.18(a)(5), 75.4(a), 78.1, 80.1, and 85.1;
in each of those sections, we would
amend the reference to read “§71.20.”
Similarly, because we would move all

the stockyard provisions into part 71,
we would remove the references to
stockyards that are found in the titles of
§75.4 (currently “Interstate movement
of equine infections anemia reactors and
approval of laboratories, diagnostic
facilities, research facilities, and
stockyards™), § 75.4(c) (currently
“Approval of laboratories, diagnostic or
research facilities, and stockyards’), and
subpart E of part 78 (currently
““Designation of Brucellosis Areas, and
Specifically Approved Stockyards”).

Related Changes

The proposed consolidation of
livestock market approvals in part 71
would make it necessary for us to add
several definitions to § 71.1 to describe
several terms used in the proposed new
livestock facility agreement.

First, we would add the term
approved livestock facility, which we
would define as ‘A stockyard, livestock
market, buying station, concentration
point, or any other premises under State
or Federal veterinary supervision where
livestock are assembled and that has
been approved under § 71.20.” We
would also amend the existing
definition in § 71.1 of livestock market,
which is currently defined, in part, as a
premises ‘“where swine are assembled”
to broaden its applicability to include
cattle, bison, and horses by replacing
the word “‘swine”” with the word
“livestock.” We would add the term
livestock to the definitions in 8§ 71.1 as
well, defining it as ““Horses, cattle,
bison, and swine.” Horses would be
defined as ““Horses, asses, mules,
ponies, and zebras.” All these terms that
would be added are used in the
proposed new consolidated livestock
facility agreement, and their proposed
definitions are all similar to the
definitions used for the same terms
elsewhere in APHIS’ regulations in title
9.

We are also proposing to add
definitions for the terms breeder swine,
feeder swine, and slaughter swine,
which are used in the swine-specific
provisions of the agreement.

Breeder swine would be defined as
“Sexually intact swine over 6 months of
age.” The designation “‘breeder swine”
is used in the proposed new livestock
facility agreement to differentiate these
swine, which in most cases would be
sold to a herd owner for herd increase
purposes, from feeder swine and
slaughter swine. The interstate
movement of swine in this category is
subject to the general provisions of part
71, the brucellosis regulations in part
78, and the pseudorabies regulations in
part 85. Under the proposed livestock
facility agreement, breeder swine and

feeder swine could not be released from
the facility until they had been officially
identified in accordance with applicable
Federal or State regulations and
inspected by an APHIS representative,
State representative, or accredited
veterinarian, and certified in accordance
with applicable Federal or State
regulations. Because breeder and feeder
swine are not intended to be moved to
slaughter upon their sale at the facility,
the identification, inspection, and
certification would serve to ensure that
the swine are in good health and,
therefore, not likely to present any
significant risk of transmitting disease to
other swine.

Feeder swine would be defined as
“*Swine under 6 months of age that are
not slaughter swine.” Such swine
would, in most cases, be brought to an
approved livestock facility for sale to a
feedlot for additional feeding and then
moved to slaughter. The interstate
movement of swine in this category is
subject to the general provisions of part
71 and to the pseudorabies regulations
in part 85. The proposed agreement
would require that feeder swine be kept
separate and apart from other swine
while in the livestock facility to prevent
any transmission of disease between
feeder swine and other swine.

Slaughter swine would be defined as
“*Swine being sold or moved for
slaughter purposes only.” The
applicability of this term is related to
the regulations in parts 78 and 85,
which provide for the interstate
movement of certain swine through
livestock markets for sale for slaughter.
Swine infected with or exposed to
brucellosis or pseudorabies, certain
pseudorabies vaccinates, and even
swine not known to be infected with or
exposed to disease could, therefore, be
characterized as slaughter swine for the
purposes of the proposed new livestock
facility agreement.

In §71.1, the terms APHIS inspector
and State representative are among the
terms defined. In several places in part
71, however, reference is made to
activities that are the responsibility of
‘‘a State inspector’ or ‘“‘an APHIS or
State inspector.” For the purposes of
consistency within part 71 and
consistency with parts 75 and 78, we are
proposing to remove the term APHIS
inspector from §71.1 and replace it with
the term APHIS representative, which is
the term used in parts 75 and 78. We
would then amend the remainder of part
71 by replacing references to
“inspectors”—APHIS or State—with
references to APHIS or State
“representatives.” The definition we
would use in part 71 for APHIS
representative would be the same
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definition used in parts 75 and 78, i.e.,
“An individual employed by APHIS
who is authorized to perform the
function involved.”

The introductory text preceding the
definitions in 8 71.1 states “As used in
this part, the following terms shall have
the meanings set forth in this section.”
However, § 71.1 includes the terms
accredited herd, designated dipping
station, recognized slaughtering center,
and stockers and feeders, terms that are
not used anywhere in part 71. We are,
therefore, proposing to remove those
terms from § 71.1.

Removal of Hog Cholera Provisions

The regulations in 9 CFR part 76,
“Hog Cholera and Other Communicable
Swine Diseases,” prohibit or restrict the
interstate movement of swine and swine
products to suppress and eradicate hog
cholera and other contagious, infectious,
and communicable diseases of swine.
The regulations in 9 CFR part 56,
“Swine Destroyed Because of Hog
Cholera,” provide for the payment of
compensation to the owners of swine
destroyed due to hog cholera.

The regulations in parts 76 and 56
were established to promote the
eradication of hog cholera within the
United States by preventing its spread
through restrictions on the interstate
movement of swine and swine products
from quarantined areas and by
providing indemnity for the destruction
of infected swine. In that the United
States has been free of hog cholera since
1978, the objectives of those regulations
have been met. The quarantine
requirements contained in “Subpart E—
Swine” of 9 CFR part 92 (§892.500
through 92.523) contain testing and
guarantine provisions that help ensure
that hog cholera and other contagious,
infectious, and communicable diseases
of swine are not introduced into the
United States.

We are, therefore, proposing to
remove, in their entirety, the hog
cholera regulations in 9 CFR parts 56
and 76. Further, we would remove hog
cholera from the list in § 71.3(a) of
diseases considered to be endemic to
the United States and add it to the list
in §71.3(b) of diseases not known to
exist in the United States. These
proposed actions would remove the
implication that hog cholera has not yet
been eradicated in the United States and
would eliminate unnecessary
regulations.

The proposed removal of part 76
would also make it necessary for us to
amend two references found in part 85,
“‘Pseudorabies.” The first reference,
found in 885.12, directs the reader to
§76.30 for provisions regarding the

cleaning and disinfection of means of
conveyance; the second reference, found
in §85.13, directs the reader to § 76.31
for provisions regarding the cleaning
and disinfection of livestock markets
and other facilities. In both instances,
we would remove the existing reference
and replace it with a reference to § 71.7,
““Means of conveyance, facilities and
premises; methods of cleaning and
disinfecting,” which, like the provisions
in 8876.30 and 76.31, contains the
information needed to properly carry
out the necessary cleaning and
disinfection.

Another change we are proposing in
this document is related to the previous
two paragraphs. Specifically, we are
proposing to add pseudorabies to the
list in 8 71.3(a) of diseases considered to
be endemic to the United States (the
same list from which we are proposing
to remove hog cholera).

Livestock Identification

We are also proposing four changes in
the area of livestock identification. First,
we are proposing to amend the
definitions of official eartag that appear
in 8871.1 and 78.1. Each definition
refers, in part, to a nine-character
alphanumeric identification system.
However, the eartags used for
identifying feeder swine utilize an eight-
character alphanumeric identification
system that, like the nine-character
system, provides individual
identification for each animal. Other
eartagging systems that are being
considered or that are already in use
have more or fewer characters. The use
of any eartag numbering system would
have to be approved by APHIS prior to
its employment and would have to
provide the level of identification for
each eartaged animal required by the
particular disease control or
surveillance program in which it is
being used. For that reason, we do not
believe it is necessary to specify the
number of characters to be used in an
eartag numbering system. Therefore, we
are proposing to amend the definitions
of official eartag in 8§ 71.1 and 78.1 to
remove the requirement that an official
eartag must utilize a nine-character
identification system.

Second, we are proposing to amend
§71.19(b) to allow the use of premises
identification numbers as a means of
identifying swine. The regulations in
§71.19(b) currently list official eartags,
USDA backtags, official swine tattoos,
tattoos of at least four characters (for
certain swine moving to slaughter), ear
notches, or ear tattoos as means of swine
identification approved by the
Administrator. The premises
identification number concept has been

developed to provide a means of
reliably and accurately tracing swine
moved in interstate commerce and to
slaughter.

Currently, the primary method of
identifying swine moved to slaughter is
with a USDA backtag; however, the
retention rate for those backtags is low
and misidentification of herds is
widespread when swine from different
herds are commingled and backtags are
missing. When traceback and testing of
swine in a herd of origin are necessary,
the lack of premises identification often
leads to tracebacks to the wrong herd
and unnecessary testing, which
increases costs for producers and State
or Federal epidemiologists. A premises
identification number, which would be
applied to swine either on an eartag or
as a tattoo, would greatly simplify the
traceback process.

The premises identification number
would be assigned and tracked by the
State animal health official of the State
in which a producer’s premises is
located. A premises would be defined as
a livestock production unit that is, in
the judgment of the State animal health
official or the area veterinarian in
charge, epidemiologically distinct from
other livestock production units and
that could be quarantined in the event
of a disease outbreak. The premises
identification number would consist of
the State’s two-letter postal
abbreviation, followed by a space,
followed by the premises’ assigned
number. By way of example, a swine
producer in Minnesota might receive
the premises identification number
“MN 1234.” Further, a premises
identification number could be used in
conjunction with a producer’s own
livestock production numbering system
to provide a unique identification
number for each animal if the producer
wished to do so.

Because we would not require that a
premises identification number be
combined with a producer’s livestock
production number to provide unique
identification for each swine, we are
proposing to amend § 71.19(a)(1), which
states, in part, that swine moved in
interstate commerce must be
individually identified. The goal of that
requirement is for each animal to be
identified using one of the approved
methods listed in § 71.19(a)(2); some of
those methods provide unique
identification for each animal and
others do not. To make it clear that
unique identification for each animal is
not required, we would change the
words ““‘unless they are individually
identified” to “unless each swine is
identified,” which better suits the intent
of that paragraph and removes any
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possible confusion as to whether non-
unique methods of identification such
as ear notches or the proposed premises
identification number may be used.

The use of premises identification
numbers would be voluntary. The State
animal health official in a particular
State may decide that current
identification methods are sufficient
and elect not to issue premises
identification numbers. Similarly, a
producer in a State that does issue
premises identification numbers may
elect not to apply for such a number.
However, based on the response that the
premises identification number concept
has received from the swine industry,
individual producers, State animal
health officials, other Federal agencies,
and the U.S. Animal Health Association,
we believe that most States and swine
producers would avail themselves of the
opportunity to use this proposed new
system.

Third, we are proposing to amend
§71.19(b)(6), which relates to one of the
means of swine identification approved
by the Administrator. Specifically, that
paragraph allows ear tattoos to be used
as a means of identifying swine for
interstate movement if the tattoo has
been recorded in the book of record of
a purebred registry association. Owners
of potbellied pigs have complained that
the identification requirements of the
regulations are not well-suited to their
pigs because eartags are unsightly on
animals that are kept as pets and,
despite the fact that there are registry
associations for potbellied pigs that
could record tattoo numbers, the ears of
potbellied pigs are too small to
accommodate a tattoo. Therefore, at the
request of numerous owners of
potbellied pigs, we are proposing to
allow identifying tattoos to be placed
either on the ear or on the inside flank
or thigh of swine. The requirement that
the tattoo number be recorded by a
registry association would remain,
although we would no longer specify
that it be a ““purebred registry
association” because potbellied pigs are
not purebred animals. We believe this
proposed change would answer the
requests of certain swine owners for an
alternative method of swine
identification while providing a
satisfactory means of identifying swine
moved interstate.

Finally, we are proposing to revise
§78.33, “Sows and boars.” That section,
which deals primarily with the
identification of sows and boars moved
in interstate commerce, specifies when
sows and boars moved to slaughter must
be identified and sets forth the herd of
origin and health requirements for sows
and boars moved for breeding. However,

the methods of identifying sows and
boars (e.g., eartags, backtags, tattoos)
that are set out in § 78.33(a) and (b) are
not unique to sows and boars; rather,
they are the same methods that are
generally required for swine under
§71.19. Further, there is nothing unique
to sows and boars in the provisions of
§78.33(d) and (e), which simply repeat
the provisions of § 71.19(d) and (e).
Therefore, we are proposing to remove
the references to specific identification
methods from § 78.33(a) and (b) and
amend those paragraphs to simply state
that sows and boars must be identified
in accordance with §71.19. We would
also remove § 78.33(d) and (e) in their
entirety. These proposed changes would
eliminate duplication and help simplify
the regulations.

Miscellaneous

In addition to the proposed
amendments discussed above, we
would also make several honsubstantive
changes for the sake of clarity or
accuracy.

First, there is a reference in
§71.3(c)(2) to provisions in §77.8
concerning the interstate movement of
tuberculin reactors, but § 77.8 does not
exist. The interstate movement
provisions referred to in §71.3 are
actually contained in § 77.5. We would
change the reference to read § 77.5.

Second, we would rectify two
incorrect paragraph references in the
introductory text of 8§ 71.18(a). The first
reference is to § 78.9(a)(3)(iv), but there
is no such paragraph in §78.9. We
would correct the reference to read
§78.9(a)(3)(ii), which is the proper
reference. The second reference is to
§78.9(d)(3)(vii), which was removed by
a final rule published in the Federal
Register on January 18, 1989 (54 FR
1923-1926, Docket No. 88-171). When
the paragraph was removed in that final
rule, all references to the paragraph
should have been removed as well, but
this one was not. We would remove the
reference.

Third, also in §71.18, we would
correct the paragraph designations used
in paragraphs (a)(1)(i), (a)(1)(ii), and
(a)(1)(iii). In each of the three
paragraphs, italicized lowercase letters
are used where regular uppercase letters
are needed.

Finally, footnote 1 to 8 71.18(a)(1)(i)
states, in part, that approved backtags
are available from a Veterinary Services
representative and that the term
Veterinary Services representative is
defined in § 78.1. However, that
definition was removed, and a
definition of APHIS representative
added in its place, by a final rule
published in the Federal Register on

October 22, 1991 (56 FR 54532-54534,
Docket No. 89-150). We would,
therefore, correct the footnote to use the
current term in both instances.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. The rule
has been determined to be not
significant for the purposes of Executive
Order 12866 and, therefore, has not
been reviewed by the Office of
Management and Budget.

This proposed rule would amend the
regulations regarding the interstate
movement of livestock by combining the
provisions for the approval of livestock
markets for cattle and bison, horses, and
swine into a single section and by
removing the regulations that restrict
the movement of swine and swine
products from areas quarantined for hog
cholera and that provide for the
payment of compensation to the owners
of swine destroyed because of hog
cholera. The proposed changes to the
livestock market approval provisions
were recommended following a review
of APHIS’ regulations, programs, and
policies regarding livestock markets and
stockyards; the hog cholera regulations
would be removed because the United
States has been free of hog cholera since
1978 and import requirements have
proven adequate to prevent the
reintroduction of the disease into this
country. These proposed actions would
eliminate unnecessary or duplicative
regulations and remove the implication
that hog cholera has not yet been
eradicated in the United States.

We estimate that combining livestock
market approval provisions for horses,
swine, cattle, and bison onto one form
will reduce the number of approvals
from 4,800 to fewer than 1,800 because
each livestock facility and stockyard
will need only one approval. Many
livestock facilities and stockyards now
have three approvals. APHIS does not
charge a user fee for inspections or
approvals, so livestock facilities would
not experience a reduction in costs.
However, this proposed rule change
would reduce the amount of paperwork
associated with livestock facility
approvals.

The provisions of the proposed rule
that would allow States, with APHIS
concurrence, to determine how
frequently State representatives, APHIS
representatives, or accredited
veterinarians should be present at
individual stockyards and livestock
facilities could potentially reduce the
annual operating expenses of livestock
facilities by about $2.3 million annually.
Conversely, total annual income for
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accredited veterinarians could
potentially be reduced by about $2.3
million.

The proposed removal of the hog
cholera regulations in 9 CFR parts 56
and 76 would not have any economic
impact on livestock markets or
stockyards or any other entity. Hog
cholera has been eradicated in the
United States since 1978 and there are
no enforcement measures currently in
place.

The Regulatory Flexibility Act
requires that APHIS specifically
consider the potential economic impacts
on “small” domestic entities that could
result from the implementation of the
amendments proposed in this
document. The Small Business
Administration (SBA) has established
size criteria by Standard Industrial
Classification that were used as a guide
in determining which economic entities
meet the definition of a “small”
business.

The changes proposed in this
document will likely have a relatively
minor economic impact on the
following types of small entities: (1)
Wholesale livestock traders and (2)
accredited veterinarians. The SBA’s
definition of a “small”’ entity involved
in the wholesale trade of livestock is
one that employs no more than 100
employees. Currently, there are 1,992
domestic entities that trade livestock
wholesale. About 1,965 of these entities
are classified as ““small” by the SBA.
Livestock facilities and stockyards
comprise about 1,768 (90 percent) of the
“small” entities included in this
category. We estimate that about 884 (50
percent) of these “small’’ entities
currently hire accredited veterinarians.
The proposed rule change could reduce
annual operating costs for these 884
“small” entities by about $2.3 million or
$2,600 per entity. This accounts for less
than 1 percent of total annual receipts
for “small’” wholesale livestock traders
according to SBA data.

The SBA's definition of a “‘small”
entity that provides veterinary services
for livestock—the category into which
the accredited veterinarians potentially
affected by this proposed rule would
fall—is one that earns less than $5
million in annual receipts. Currently,
there are 1,111 domestic entities that
provide veterinary services for livestock;
1,110 of these entities are classified as
“small” by the SBA. The Agency
estimates that this proposed rule could
reduce total annual income for livestock
veterinarians, including accredited
veterinarians, by about $2.3 million or
$2,070 per “small”’ entity. This accounts
for less than 1 percent of total annual

receipts for this industry, according to
SBA data.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12372

This program/activity is listed in the
Catalog of Federal Domestic Assistance
under No. 10.025 and is subject to
Executive Order 12372, which requires
intergovernmental consultation with
State and local officials. (See 7 CFR part
3015, subpart V.)

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are in conflict with this
rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Regulatory Reform

This action is part of the President’s
Regulatory Reform Initiative, which,
among other things, directs agencies to
remove obsolete and unnecessary
regulations and to find less burdensome
ways to achieve regulatory goals.

List of Subjects
9 CFR Part 51

Animal diseases, Cattle, Hogs,
Indemnity payments, Reporting and
recordkeeping requirements.

9CFRPart 71

Animal diseases, Livestock, Poultry
and poultry products, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

9 CFR Part 75

Animal diseases, Horses, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

9 CFR Part 76

Animal diseases, Hogs, Quarantine,
Reporting and recordkeeping
requirements, Transportation.

9 CFR Part 78

Animal diseases, Bison, Cattle, Hogs,
Quarantine, Reporting and

recordkeeping requirements,
Transportation.

9 CFR Part 80

Animal diseases, Livestock,
Transportation.

9 CFR Part 85

Animal diseases, Livestock,
Quarantine, Reporting and
recordkeeping requirements,
Transportation.

Accordingly, we would amend
chapter I, title 9, of the Code of Federal
Regulations as follows:

PART 51—ANIMALS DESTROYED
BECAUSE OF BRUCELLOSIS

1. The authority citation for part 51
would continue to read as follows:
Authority: 21 U.S.C. 111-113, 114, 114a,

114a-1, 120, 121, 125, and 134b; 7 CFR 2.22,
2.80, and 371.2(d).

§51.1 [Amended]

2.1n §51.1, the definition of
Specifically approved stockyard would
be amended by removing the reference
*8§78.44" and adding the reference
“§71.20" in its place.

PART 56—[RESERVED]

3. Part 56 would be removed and
reserved.

PART 71—GENERAL PROVISIONS

4. The authority citation for part 71
would continue to read as follows:

Authority: 21 U.S.C. 111-113, 114a, 114a—
1, 115-117, 120-126, 134b, and 134f; 7 CFR
2.22,2.80, and 371.2(d).

§71.1 [Amended]

5. Section 71.1 would be amended as
follows:

a. By removing the definitions of
accredited herd, APHIS inspector,
designated dipping station, recognized
slaughtering center, and stockers and
feeders.

b. By adding, in alphabetical order,
definitions of APHIS representative,
approved livestock facility, breeder
swine, horses, feeder swine, livestock,
premises identification number, and
slaughter swine to read as set forth
below.

c. In the definition of livestock
market, by removing the word “‘swine”
and adding the word “livestock™ in its
place.

d. In the definition of official eartag,
by removing the words ““nine-
character”.

8§71.1 Definitions.

* * * * *
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APHIS representative. An individual
employed by APHIS who is authorized
to perform the function involved.

Approved livestock facility. A
stockyard, livestock market, buying
station, concentration point, or any
other premises under State or Federal
veterinary supervision where livestock
are assembled and that has been
approved under §71.20.

* * * * *

Breeder swine. Sexually intact swine
over 6 months of age.

* * * * *

Feeder swine. Swine under 6 months
of age that are not slaughter swine.
* * * * *

Horses. Horses, asses, mules, ponies,
and zebras.

* * * * *

Livestock. Horses, cattle, bison, and
swine.
* * * * *

Premises identification number. A
unique number assigned by the State
animal health official to a livestock
production unit that is, in the judgment
of the State animal health official or area
veterinarian in charge,
epidemiologically distinct from other
livestock production units. A premises
identification number shall consist of
the State’s two-letter postal
abbreviation, followed by a space,
followed by the premises’ assigned
number. A premises identification
number may be used in conjunction
with a producer’s own livestock
production numbering system to
provide a unique identification number
for an animal.

* * * * *

Slaughter swine. Swine being sold or
moved for slaughter purposes only.
* * * * *

§71.3 [Amended]

6. Section 71.3 would be amended as
follows:

a. In paragraph (a), the words “‘hog
cholera,”” would be removed and the
word “pseudorabies,” would be added
in its place.

b. In paragraph (b), the words ‘*hog
cholera,” would be added immediately
after the words ‘‘African swine fever,”.

c. In paragraph (c)(2), the reference
“§77.8"” would be removed and the
reference “*8§77.5”” would be added in its
place.

d. In paragraph (d), introductory text,
in the second proviso, the word
“inspector” would be removed and the
word “‘representative’” would be added
in its place.

e. In paragraph (d)(5), first sentence,
the word “‘inspector’” would be removed

and the word ‘“‘representative’” would be
added in its place.

§71.4 [Amended]

7. Section 71.4 would be amended as
follows:

a. In paragraph (a), at the end of the
first sentence, the word “‘inspector”
would be removed and the word
“representative’” would be added in its
place; at the beginning of the second
sentence, the words ‘““such inspector”
would be removed and the words ““an
APHIS or State representative’” would
be added in their place; and near the
end of the second sentence, the words
“such an inspector’” would be removed
and the words “‘an APHIS or State
representative’” would be added in their
place.

b. In paragraph (b), the word
“inspector” would be removed and the
word ‘“‘representative’” would be added
in its place.

§71.5 [Amended]

8. In §71.5, the undesignated
regulatory text would be amended by
removing the word “inspector” both
times it appears and by adding the word
“representative’ in its place.

§71.6 [Amended]

9. In §71.6, paragraphs (a) and (b)
would be amended by removing the
word “inspector” both times it appears
and by adding the word
“representative’ in its place.

§71.13 [Amended]

10. In 871.13, the section heading and
the undesignated regulatory text would
be amended by removing the word
“inspector’” each time it appears and
adding the word “‘representative” in its
place.

§71.16 [Amended]

11. In 871.16, paragraph (a) would be
amended by removing the word
“inspector’” both times it appears and by
adding the word “‘representative” in its
place.

§71.18 [Amended]

12. Section 71.18 would be amended
as follows:

a. In the introductory text of
paragraph (a), in the first sentence, the
words ‘“8878.9(a)(3)(iv), 78.9(b)(3)(iv),
78.9(c)(3)(iv), and 78.9(d)(3)(vii)”" would
be removed and the words
88 78.9(a)(3)(ii), 78.9(b)(3)(iv), and
78.9(c)(3)(iv)” would be added in their
place.

b. In paragraph (a)(1)(i), footnote 1,
the words “‘Veterinary Services” would
be removed both times they appear and
the word “APHIS’” would be added in
their place.

c. Paragraphs (a)(1)(i)(a) through
(2)(1)(i)(g) would be redesignated as
paragraphs (a)(1)(i)(A) through
@@ )(G). B

d. Paragraphs (a)(1)(ii)(a) through
(@)(1)(i1)(f) would be redesignated as
paragraphs (a)(2)(ii)(A) through
@Q)(i)(F).

e. Paragraphs (a)(1)(iii)(a) through
(@)(1)(iii)(g) would be redesignated as
paragraphs (a)(1)(iii)(A) through
(@(D)(iii)(G). ]

f. In paragraph (a)(2), in the second
sentence, the word “inspector’” would
be removed and the word
“representative” would be added in its
place.

g. In paragraph (a)(5), the words
‘§78.44 of this chapter” would be
removed and the reference “§71.20”
would be added in its place.

13. Section 71.19 would be amended
as follows:

a. In the introductory text of
paragraph (a)(1), the words ““they are
individually” would be removed and
the words “‘each swine is” would be
added in their place.

b. In paragraph (b)(5), the word “and”
at the end of the paragraph would be
removed.

c. Paragraph (b)(6) would be revised
and a new paragraph (b)(7) would be
added to read as follows:

§71.19 Identification of swine in interstate
commerce.
* * * * *

(b) * * *

(6) Tattoos on the ear or inner flank
of any swine, if the tattoos have been
recorded in the book of record of a
swine registry association; and

(7) An eartag or tattoo bearing the
premises identification number assigned
by the State animal health official to the
premises on which the swine originated.
* * * * *

14. A new §71.20 would be added to
read as follows:

§71.20 Approval of livestock facilities.

(a) To qualify for approval by the
Administrator as an approved livestock
facility € and to retain such designation,
the individual legally responsible for
the day-to-day operations of the
livestock facility shall execute the
following agreement:
AGREEMENT—APPROVED LIVESTOCK
FACILITY FOR HANDLING LIVESTOCK
PURSUANT TO TITLE 9 OF THE CODE OF
FEDERAL REGULATIONS
[Name of facility]

[Address and telephone number of facility]

6 A list of approved livestock facilities may be
obtained by writing to National Animal Health
Programs, VS, APHIS, 4700 River Road Unit 36,
Riverdale, MD 20737-1231.
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1, [name of the individual legally
responsible for the day-to-day operations of
the livestock facility], operator of [name of
facility], hereby agree to maintain and
operate the livestock facility located at
[address of premises] in accordance with the
applicable provisions of this agreement and
Chapter I, Title 9, of the Code of Federal
Regulations (9 CFR).

Cooperation

(1) The State animal health official and the
area veterinarian in charge shall be provided
with a schedule of the facility’s sale days,
which shall indicate the types of animals that
will be handled at the facility on each sale
day, and shall be apprised of any changes to
that schedule prior to the implementation of
the changes. The State animal health official
and the area veterinarian in charge will
review the schedule and inform the operator
as to which sale days will require the
presence of an accredited veterinarian, State
representative, or APHIS representative.

(2) An accredited veterinarian, State
representative, or APHIS representative shall
be on the facility premises on those sale days
designated by the State animal health official
or area veterinarian in charge to perform
duties in accordance with State and Federal
regulations.

(3) State representatives and APHIS
representatives shall be granted access to the
facility during normal business hours to
evaluate whether the facility and its
operations are in compliance with the
applicable provisions of this agreement and
9 CFR parts 71, 75, 78, and 85.

(4) An APHIS representative, State
representative, or accredited veterinarian
shall be immediately notified of the presence
at the facility of any livestock that are known
to be infected, exposed, or suspect, or that
show signs of possibly being infected, with
any infectious, contagious, or communicable
disease.

(5) Any reactor, suspect, or exposed
livestock shall be held in quarantined pens
apart from all other livestock at the facility.

(6) No reactor, suspect, or exposed
livestock, nor any livestock that show signs
of being infected with any infectious,
contagious, or communicable disease, may be
sold at the facility, except as authorized by
an APHIS representative, State
representative, or accredited veterinarian.

Records

(7) Documents such as weight tickets, sales
slips, and records of origin, identification,
and destination that relate to livestock that
are in, or that have been in, the facility shall
be maintained by the facility for a period of
2 years. APHIS representatives and State
representatives shall be permitted to review
and copy those documents during normal
business hours.

Identification

(8) All livestock must be officially
identified in accordance with the applicable
regulations in 9 CFR parts 71, 75, 78, and 85
at the time of, or prior to, entry into the
facility.

Cleaning and Disinfection

(9) The facility, including all yards, docks,
pens, alleys, sale rings, chutes, scales, means
of conveyance, and their associated
equipment, shall be maintained in a clean
and sanitary condition. The operator of the
facility shall be responsible for the cleaning
and disinfection of the facility in accordance
with 9 CFR part 71 and for maintaining an
adequate supply of disinfectant and
serviceable equipment for cleaning and
disinfection.

General Facilities and Equipment Standards

(10) All facilities and equipment shall be
maintained in a state of good repair. The
facility shall contain well-constructed and
well-lighted livestock handling chutes, pens,
alleys, and sales rings for the inspection,
identification, vaccination, testing, and
branding of livestock.

(11) Quarantined pens shall be clearly
labeled with paint or placarded with the
word “Quarantined’ or the name of the
disease of concern, and shall be cleaned and
disinfected in accordance with 9 CFR part 71
before being used to pen livestock that are
not reactor, suspect, or exposed animals.

(12) Quarantined pens shall have adequate
drainage, and the floors and those parts of the
walls of the quarantined pens with which
reactor, or suspect, or exposed livestock,
their excrement, or discharges may have
contact shall be constructed of materials that
are substantially impervious to moisture and
able to withstand continued cleaning and
disinfection.

(13) Electrical outlets shall be provided at
the chute area for branding purposes.

Standards for Handling Different Classes of
Livestock

(By his or her initials, the operator of the
facility shall signify the class or classes of
livestock that the facility will handle.)

(14) Cattle and bison:

—This facility will handle cattle and bison:
[Initials of operator, date]

—This facility will handle cattle and bison
known to be brucellosis reactors, suspects,
or exposed: [Initials of operator, date]

—This facility will not handle cattle and
bison known to be brucellosis reactors,
suspects, or exposed and such cattle and
bison will not be permitted to enter the
facility: [Initials of operator, date]

(i) Cattle and bison shall be received,
handled, and released by the facility only in
accordance with 9 CFR parts 71 and 78.

(ii) All brucellosis reactor, brucellosis
suspect, and brucellosis exposed cattle or
bison arriving at the facility shall be placed
in quarantined pens and consigned from the
facility only in accordance with 9 CFR part
78

(iii) Any cattle or bison classified as
brucellosis reactors at the facility shall be
identified in accordance with 9 CFR part 78,
placed in quarantined pens, and consigned
from the facility only to a recognized
slaughtering establishment or an approved
intermediate handling facility in accordance
with 9 CFR part 78.

(iv) Any cattle or bison classified as
brucellosis exposed at the facility shall be

identified in accordance with 9 CFR part 78,
placed in quarantined pens, and consigned
from the facility only to a recognized
slaughtering establishment, approved
intermediate handling facility, quarantined
feedlot, or farm of origin in accordance with
9 CFR part 78.

(v) The identity of cattle from Class Free
States or areas and Class A States or areas
shall be maintained.

(vi) The identity of cattle from Class B
States or areas shall be maintained, and test-
eligible cattle from Class B States or areas
shall not be placed in pens with cattle from
any other area until they have fulfilled the
requirements of 9 CFR part 78 for release
from the facility.

(vii) The identity of cattle from Class C
States or areas shall be maintained, and test-
eligible cattle from Class C States or areas
shall not be placed in pens with cattle from
any other area until they have fulfilled the
requirements of 9 CFR part 78 for release
from the facility.

(viii) The identity of cattle from
quarantined areas shall be maintained, and
test-eligible cattle from quarantined areas
shall not be placed in pens with cattle from
any other area until they have fulfilled the
requirements of 9 CFR part 78 for release
from the facility.

(ix) Test-eligible cattle that are penned
with test-eligible cattle from a lower class
State or area, in violation of this agreement,
shall have the status of the State or area of
lower class for any subsequent movement.

(x) Laboratory space shall be furnished and
maintained for conducting diagnostic tests.
All test reagents, testing equipment, and
documents relating to the State-Federal
cooperative eradication programs on the
facility’s premises shall be secured to prevent
misuse and theft. Adequate heat, cooling,
electricity, water piped to a properly drained
sink, and sanitation shall be provided for
properly conducting diagnostic tests.

(15) Swine:

—This facility will handle breeding swine:
[Initials of operator, date]

—This facility will handle slaughter swine:
[Initials of operator, date]

—This facility will handle feeder swine:
[Initials of operator, date]

—This facility will handle pseudorabies
reactor, suspect, or exposed swine: [Initials
of operator, date].

—This facility will not handle swine known
to be pseudorabies reactor, suspect, or
exposed swine and such swine will not be
permitted to enter the facility: [Initials of
operator, date].

(i) Swine shall be received, handled, and
released by the livestock facility only in
accordance with 9 CFR parts 71, 78, and 85.

(ii) Slaughter swine may be handled only
on days when no feeder swine or breeder
swine are present at the facility, unless the
facility has provisions to keep slaughter
swine physically separated from feeder swine
and breeder swine or unless those areas of
the facility used by slaughter swine have
been cleaned and disinfected before being
used by feeder swine or breeder swine.

(iii) No feeder swine or breeder swine may
remain in the livestock facility for more than
72 hours, and no slaughter swine may remain
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in the livestock market for more than 120
hours.

(iv) Feeder swine shall be kept separate
and apart from other swine while in the
livestock facility.

(v) No release shall be issued for the
removal of feeder swine or breeder swine
from the livestock facility until the swine are
officially identified in accordance with
applicable Federal or State regulations and
have been inspected by an APHIS
representative, State representative, or
accredited veterinarian, and certified in
accordance with applicable Federal or State
regulations.

(vi) No release shall be issued for the
removal of slaughter swine from the livestock
facility unless the slaughter swine are
officially identified in accordance with
applicable Federal or State regulations,
consigned for immediate slaughter or to
another slaughter market, and the consignee
is identified on the release document.

(16) Horses:

—This facility will handle horses: [Initials of
operator, date]

—This facility will handle equine infectious
anemia (EIA) reactors: [Initials of operator,
date]

—This facility will not handle horses known
to be EIA reactors and will not permit EIA
reactors to enter the facility: [Initials of
operator, date]

(i) Horses shall be received, handled, and
released by the livestock facility only in
accordance with 9 CFR parts 71 and 75.

(i) Any horses classified as EIA reactors
and accepted by the facility for sale shall be
placed in quarantined pens at least 200 yards
from all non-ElA-reactor horses or other
animals, unless moving out of the facility
within 24 hours of arrival.

(iii) Any horses classified as EIA reactors
and accepted by the facility for sale shall be
consigned from the facility only to a
slaughtering establishment or to the home
farm of the reactor in accordance with 9 CFR
part 75.

(iv) Fly Control Program: The livestock
facility shall have in effect a fly control
program utilizing at least one of the
following: Baits, fly strips, electric bug killers
(“Fly Zappers,” ““Fly Snappers,” or similar
equipment), or the application of a pesticide
effective against flies, applied according to
the schedule and dosage recommended by
the manufacturer for fly control.

Approvals

(17) Request for approval:

| hereby request approval for this facility
to operate as an approved livestock facility
for the classes of livestock indicated in
paragraphs (14) through (16) of this
agreement. | acknowledge that | have
received a copy of 9 CFR parts 71, 75, 78 and
85, and acknowledge that | have been
informed and understand that failure to abide
by the provisions of this agreement and the
applicable provisions of 9 CFR parts 71, 75,
78, and 85 constitutes a basis for the
withdrawal of this approval. [Printed name
and signature of operator, date of signature]

(18) Pre-approval inspection of livestock
facility conducted by [printed name and title
of APHIS representative] on [date of
inspection].

(19) Recommend approval:

[Printed name and signature of State
animal health official, date of signature]
[Printed name and signature of area
veterinarian in charge, date of signature]

(20) Approval granted:

[Printed name and signature of the
Administrator, Animal and Plant Health
Inspection Service, date of signature]

(b) Denial and withdrawal of
approval. The Administrator may deny
or withdraw the approval of a livestock
facility to receive livestock moved
interstate under this subchapter upon a
determination that the livestock facility
is not or has not been maintained and
operated in accordance with the
agreement set forth in paragraph (a) of
this section.

(2) In the case of a denial, the operator
of the facility will be informed of the
reasons for the denial and may appeal
the decision in writing to the
Administrator within 10 days after
receiving notification of the denial. The
appeal must include all of the facts and
reasons upon which the person relies to
show that the livestock facility was
wrongfully denied approval to receive
livestock moved interstate under this
subchapter. The Administrator will
grant or deny the appeal in writing as
promptly as circumstances permit,
stating the reason for his or her
decision. If there is a conflict as to any
material fact, a hearing will be held to
resolve the conflict. Rules of practice
concerning the hearing will be adopted
by the Administrator.

(2) In the case of withdrawal, before
such action is taken, the operator of the
facility will be informed of the reasons
for the proposed withdrawal. The
operator of the facility may appeal the
proposed withdrawal in writing to the
Administrator within 10 days after
being informed of the reasons for the
proposed withdrawal. The appeal must
include all of the facts and reasons upon
which the person relies to show that the
reasons for the proposed withdrawal are
incorrect or do not support the
withdrawal of the approval of the
livestock facility to receive livestock
moved interstate under this subchapter.
The Administrator will grant or deny
the appeal in writing as promptly as
circumstances permit, stating the reason
for his or her decision. If there is a
conflict as to any material fact, a hearing
will be held to resolve the conflict.
Rules of practice concerning the hearing
will be adopted by the Administrator.
However, withdrawal shall become
effective pending final determination in
the proceeding when the Administrator
determines that such action is necessary
to protect the public health, interest, or
safety. Such withdrawal shall be

effective upon oral or written
notification, whichever is earlier, to the
operator of the facility. In the event of
oral notification, written confirmation
shall be given as promptly as
circumstances allow. This withdrawal
shall continue in effect pending the
completion of the proceeding, and any
judicial review thereof, unless otherwise
ordered by the Administrator.

(3) Approval for a livestock facility to
handle livestock under this subchapter
will be automatically withdrawn by the
Administrator when:

(i) The operator of the facility notifies
the Administrator, in writing, that the
facility no longer handles livestock
moved interstate under this subchapter;
or

(i) The person who signed the
agreement executed in accordance with
paragraph (a) of this section is no longer
responsible for the day-to-day
operations of the facility.

PART 75—COMMUNICABLE
DISEASES IN HORSES, ASSES,
PONIES, MULES, AND ZEBRAS

15. The authority citation for part 75
would continue to read as follows:

Authority: 21 U.S.C. 111-113, 115, 117,
120, 121, 123-126, and 134-134h; 7 CFR
2.22,2.80, and 371.2(d).

§75.4 [Amended]

16. Section 75.4 would be amended as
follows:

a. The section heading would be
revised to read as set forth below.

b. In paragraph (a), the definition of
Approved stockyard would be amended
by removing the words “this part” and
by adding the words *‘§ 71.20 of this
chapter” in their place.

c. In paragraph (c), the paragraph
heading would be amended by
removing the words *‘, Diagnostic or
Research Facilities, and Stockyards™
and by adding the words ‘“‘and
Diagnostic or Research Facilities” in
their place, and paragraph (c)(3) and the
“Agreement” following it would be
removed.

d. In paragraph (d), the introductory
text of the paragraph, including the
paragraph heading, and paragraphs
(d)(1) and (d)(2) would be revised to
read as set forth below, and paragraph
(d)(5) would be removed.

§75.4 Interstate movement of equine
infectious anemia reactors and approval of
laboratories, diagnostic facilities, and
research facilities.

* * * * *

(d) Denial and withdrawal of approval

of laboratories and diagnostic or
research facilities. The Administrator
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may deny or withdraw approval of any
laboratory to conduct the official test, or
of any diagnostic or research facility to
receive reactors moved interstate, upon
a determination that the laboratory or
diagnostic or research facility does not
meet the criteria for approval under
paragraph (c) of this section.

(1) In the case of a denial, the operator
of the laboratory or facility will be
informed of the reasons for denial and
may appeal the decision in writing to
the Administrator within 10 days after
receiving notification of the denial. The
appeal must include all of the facts and
reasons upon which the person relies to
show that the laboratory or facility was
wrongfully denied approval to conduct
the official test or receive reactors
moved interstate. The Administrator
will grant or deny the appeal in writing
as promptly as circumstances permit,
stating the reason for his or her
decision. If there is a conflict as to any
material fact, a hearing will be held to
resolve the conflict. Rules of practice
concerning the hearing will be adopted
by the Administrator.

(2) In the case of withdrawal, before
such action is taken, the operator of the
laboratory or facility will be informed of
the reasons for the proposed
withdrawal. The operator of the
laboratory or facility may appeal the
proposed withdrawal in writing to the
Administrator within 10 days after
being informed of the reasons for the
proposed withdrawal. The appeal must
include all of the facts and reasons upon
which the person relies to show that the
reasons for the proposed withdrawal are
incorrect or do not support the
withdrawal of the approval of the
laboratory or facility to conduct the
official test or receive reactors moved
interstate was or would be wrongfully
withdrawn. The Administrator will
grant or deny the appeal in writing as
promptly as circumstances permit,
stating the reason for his or her
decision. If there is a conflict as to any
material fact, a hearing will be held to
resolve the conflict. Rules of practice
concerning the hearing will be adopted
by the Administrator. However, the
withdrawal shall become effective
pending final determination in the
proceeding when the Administrator
determines that such action is necessary
to protect the public health, interest, or
safety. Such withdrawal shall be
effective upon oral or written
notification, whichever is earlier, to the
operator of the laboratory or facility. In
the event of oral notification, written
confirmation shall be given as promptly
as circumstances allow. The withdrawal
shall continue in effect pending the
completion of the proceeding, and any

judicial review thereof, unless otherwise
ordered by the Administrator.

* * * * *

PART 76—[REMOVED AND
RESERVED]

17. Part 76 would be removed and
reserved.

PART 78—BRUCELLOSIS

18. The authority citation for part 78
would continue to read as follows:

Authority: 21 U.S.C. 111-114a-1, 114g,
115, 117, 120, 121, 123-126, 134b, and 134f;
7 CFR 2.22, 2.80, and 371.2(d).

§78.1 [Amended]

19. Section 78.1 would be amended as
follows:

a. In the definition of Approved
intermediate handling facility, the
reference *“§78.44"” would be removed
and the words “§ 71.20 of this chapter”
would be added in its place.

b. In the definition of Official eartag,
the words ‘“‘nine-character”” would be
removed.

c. In the definition of Originate,
paragraph (c), the reference “§78.44"
would be removed and the words
“§71.20 of this chapter”” would be
added in its place.

d. In definition of Specifically
approved stockyard, the reference
“8§78.44" would be removed and the
words ““§ 71.20 of this chapter’” would
be added in its place.

20. Section 78.33 would be revised to
read as follows:

§78.33 Sows and boars.

(a) Sows and boars may be moved in
interstate commerce for slaughter or for
sale for slaughter if they are identified
in accordance with §71.19 of this
chapter either:

(1) Before being moved in interstate
commerce and before being mixed with
swine from any other source; or

(2) After being moved in interstate
commerce but before being mixed with
swine from any other source only if they
have been moved directly from their
herd of origin to:

(i) A recognized slaughtering
establishment; or

(ii) A stockyard, market agency, or
dealer operating under the Packers and
Stockyards Act, as amended (7 U.S.C.
181 et seq.).

(b) Sows and boars may be moved in
interstate commerce for breeding only if
they are identified in accordance with
§71.19 of this chapter before being
moved in interstate commerce and
before being mixed with swine from any
other source, and the sows and boars
either:

(1) Are from a validated brucellosis-
free herd or a validated brucellosis-free
State and are accompanied by a
certificate that states, in addition to the
items specified in § 78.1, that the swine
originated in a validated brucellosis-free
herd or a validated brucellosis-free
State; or

(2) Have tested negative to an official
test conducted within 30 days prior to
interstate movement and are
accompanied by a certificate that states,
in addition to the items specified in
§78.1, the dates and results of the
official tests.

(c) Sows and boars may be moved in
interstate commerce for purposes other
than slaughter or breeding without
restriction under this subpart if they are
identified in accordance with §71.19 of
this chapter.

21. The title of subpart E would be
amended by removing the words *“, and
Specifically Approved Stockyards”.

8§78.44
22. Section 78.44 would be removed.

PART 80—PARATUBERCULOSIS IN
DOMESTIC ANIMALS

23. The authority citation for part 80
would continue to read as follows:

Authority: 21 U.S.C. 111-113, 114a-1, 115,
117, 120, 121, and 125; 7 CFR 2.22, 2.80, and
371.2(d).
§80.1 [Amended]

24.1n §80.1, paragraph (j) would be
amended by removing the reference
“§78.44" and by adding the words
*§71.20 of this chapter” in its place.

PART 85—PSEUDORABIES

25. The authority citation for part 85
would continue to read as follows:

Authority: 21 U.S.C. 111, 112, 113, 115,
117, 120, 121, 123-126, 134b, and 134f; 7
CFR 2.22, 2.80, and 371.2(d).

§85.1 [Amended]

26. In 885.1, in the definition of
Approved livestock market, the words
*“§76.18 (9 CFR 76.18)” would be
removed and the words ““§ 71.20 of this
chapter” would be added in their place.

27.1n §85.1, in the definition of
Slaughter market, the words ““§76.18 (9
CFR 76.18)” would be removed and the
words “§ 71.20 of this chapter’” would
be added in their place.

§85.12 [Amended]

28. Section 85.12 would be amended
by removing the reference “§ 76.30” and
by adding the reference ““§71.7” in its
place.

§85.13 [Amended]
29. Section 85.13 would be amended
by removing the reference “§76.31” and

[Removed]
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by adding the reference “§71.7" in its
place.

Done in Washington, DC, this 28th day of
October 1996.
A. Strating,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 96-27975 Filed 10-30-96; 8:45 am]
BILLING CODE 3410-34-P

Animal and Plant Health Inspection
Service, USDA

9 CFR Part 92
[Docket No. 94-136-1]

Zoological Park Quarantine of
Ruminants and Swine Imported From
Countries Where Foot-and-Mouth
Disease or Rinderpest Exists

AGENCY: Animal and Plant Health
Inspection Service, USDA.

ACTION: Proposed rule.

SUMMARY: We are proposing to amend
the regulations concerning ruminants
and swine that are imported from a
country where foot-and-mouth disease
or rinderpest exists into a zoological
park in the United States. These animals
are maintained in the zoological park
under conditions to prevent the spread
of animal diseases. We propose to
establish conditions under which such
animals may be moved from one
zoological park in the United States to
another. This change would benefit zoo
programs that move animals for
breeding and other purposes, and would
facilitate the movement of animals for
endangered species breeding programs,
while continuing to protect against the
introduction of dangerous animal
diseases into the United States.

DATES: Consideration will be given only
to comments received on or before
December 30, 1996.

ADDRESSES: Please send an original and
three copies of your comments to
Docket No. 94-136-1, Regulatory
Analysis and Development, PPD,
APHIS, Suite 3C03, 4700 River Road
Unit 118, Riverdale, MD 20737-1238.
Please state that your comments refer to
Docket No. 94-136-1. Comments
received may be inspected at USDA,
room 1141, South Building, 14th Street
and Independence Avenue SW.,
Washington, DC, between 8 a.m. and
4:30 p.m., Monday through Friday,
except holidays. Persons wishing to
inspect comments are requested to call
ahead on (202) 690-2817 to facilitate
entry into the comment reading room.
FOR FURTHER INFORMATION CONTACT: Dr.
Joyce Bowling, Senior Staff

Veterinarian, Import-Export Animals
Staff, VS, APHIS, 4700 River Road Unit
40, Riverdale, MD 20737-1228, (301)
734-8688.

SUPPLEMENTARY INFORMATION:
Background

The Animal and Plant Health
Inspection Service (APHIS) animal
importation regulations (contained in 9
CFR part 92 and referred to below as the
regulations) prohibit or restrict the
importation of certain animals into the
United States to prevent the
introduction of communicable diseases
of livestock. Among other requirements,
the regulations restrict the importation
of ruminants and swine to prevent the
introduction and spread of foot-and-
mouth disease (FMD) and rinderpest.

For many years some animals
imported in accordance with these
regulations have been admitted under
the condition that they be placed in
postentry quarantine in zoological parks
(zoos) that have been approved by
APHIS to receive such animals. We refer
to such approved zoos as PEQ Zoos,
because they are approved to hold
imported animals in postentry
quarantine (PEQ). At these zoos, the
imported animals are maintained in
facilities that prevent access to them by
the public and by domestic animals, and
that include requirements for waste
disposal and other matters that prevent
the dissemination of any diseases the
animals might carry.

Section 92.404(c) concerns the
importation, into a PEQ Zoo where they
will be maintained under postentry
quarantine, of wild ruminants from
countries where foot-and-mouth disease
or rinderpest exists.

Section 92.504(c) concerns the
importation, into a PEQ Zoo where they
will be maintained under postentry
quarantine, of wild swine from
countries where foot-and-mouth disease
or rinderpest exists.

The regulations allow APHIS to
approve a zoo as a PEQ Zoo if the
following conditions, among others, are
met. The operator of the zoo receiving
the imported animals must enter into a
written agreement with APHIS for the
maintenance and handling of the
animals in a manner specified in the
agreement and the regulations to
prevent the introduction and
dissemination of communicable disease.
Among other things, the regulations
require that the zoo must include
satisfactory pens, cages, or enclosures in
which the animals can be maintained so
as not to be in contact with the general
public and free from contact with
domestic livestock; natural or

established drainage from the zoological
park which will void contamination of
land areas where domestic livestock are
kept or with which domestic livestock
may otherwise come in contact;
provision for the disposition of manure,
other wastes, and dead animals within
the zoo; and other reasonable facilities
considered necessary to prevent the
dissemination of diseases from the zoo.
The regulations also require the operator
of the zoo to have available the services
of a full-time or part-time veterinarian,
or a veterinarian on a retainer basis, to
make periodic examinations of all
animals maintained at the zoo for
evidence of disease. This veterinarian
must make a post-mortem examination
of each animal that dies and report
suspected cases of contagious or
communicable diseases to appropriate
state or federal livestock sanitary
officials.

We do not propose to change any of
the requirements for obtaining permits
to import wild ruminants or wild swine,
and we do not propose to change the
requirements for the PEQ zoos to which
these animals are consigned after their
importation.

However, the agreement between zoo
operators and APHIS which is currently
required by 92.404(c)(3) and
92.504(c)(3) states that wild ruminants
and wild swine imported and consigned
to postentry quarantine in a PEQ Zoo
will not be sold, exchanged or removed
from the premises of the zoo without the
prior consent of APHIS. In this
document, we propose to specify the
circumstances under which APHIS will
consent to the movement of imported
wild ruminants and swine from a PEQ
Z00 to a non-PEQ zoo within the United
States. Many zoos wish to be able to
move such animals, especially to
participate in breeding programs
(including breeding programs for
endangered species of ruminants and
swine).

We are proposing that wild ruminants
or wild swine may be moved to a non-
PEQ zoo after they have spent at least
one year in postentry quarantine in the
PEQ Zoo to which the animal(s) were
consigned after importation. We
propose this condition because the one
year requirement allows time for the
symptoms of many communicable
animal diseases to manifest, and be
detected by the zoo veterinarian
required to make periodic examinations
of the imported animals. Any imported
wild ruminants or swine at a PEQ Zoo
that are diagnosed with communicable
diseases during this year would not be
allowed to move to other zoos, thereby
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reducing the risk of infecting other
animals.?

We are also proposing that wild
ruminants or wild swine may be moved
from a PEQ Zoo only to a zoo accredited
by the American Zoo and Aquarium
Association (the AZA), or to a zoo that
the Administrator of APHIS determines
to have procedures in place that are
equivalent to certain requirements for
AZA accreditation that address
preventing the spread of communicable
diseases.

The American Zoo and Aquarium
Association maintains an accreditation
program to document that their member
zoos meet high professional standards
in their facilities and operations. The
requirements for AZA accreditation
include specific standards relevant to
preventing the spread of communicable
diseases between animals, such as
standards for tracking identity and
movement of animals, diagnosis of
disease in zoo animals, and regular
veterinary care. These AZA standards
achieve some of the same purposes as
the requirements APHIS currently
imposes on PEQ Zoos receiving
imported wild ruminants or wild swine.
Importantly for APHIS program
purposes, the AZA standards create
records that would allow APHIS to
analyze the medical history of imported
animals, trace their movements in zoo
locations, and identify other animals
exposed to the imported animals.

Specifically, the standards for AZA
accreditation require that a veterinarian
be available to regularly inspect the
animals and diagnose and document
any signs of communicable disease.
AZA standards also require that all
animals must be inventoried, identified,
and their acquisition and disposition
dates and locations recorded. The AZA
standards require that guardrails or
barriers must keep the visiting public
from contact with animals (except for
handleable animals in facilities such as
petting zoos). The AZA standards also
require that there must be separate
perimeter fencing in addition to exhibit
fencing, and that deceased animals must
be necropsied whenever possible to
determine the cause of death.

These and other requirements for
accreditation of a zoo by the AZA are

1This proposed rule only addresses movement of
imported wild ruminants and wild swine. Other
animals at zoos that are diagnosed with
communicable diseases are subject to various
movement restrictions by State animal health
agencies. In addition, APHIS would investigate and
take action if necessary if a zoo has an outbreak of
a disease for which we have regulations in 9 CFR
Chapter I.

recorded in official AZA publications, 2
and establish an effective program to
prevent the spread of communicable
disease in accredited zoos. The AZA
requirements are quite similar to the
standards APHIS established in
8892.404(c)(2) and 92.504(c)(2) for zoos
receiving imported ruminants and
swine directly from countries where
FMD or rinderpest exist. Both APHIS
and AZA standards address matters
such as maintaining secure facilities for
the animals, ensuring adequate
veterinary care to diagnose
communicable diseases, preventing
public contact with the animals, and
determining whether animal deaths
were caused by communicable disease.

Therefore, we propose to allow
movement of imported wild ruminants
and wild swine to AZA accredited zoos
after they have spent at least one year
in the PEQ Zoo to which they were first
consigned after importation, if such
animals have not been diagnosed with
communicable diseases during that 1-
year period.

There are some zoos in the United
States that are not accredited by the
AZA, but that nonetheless have
programs to prevent the spread of
communicable animal disease that are
as effective as the programs at AZA-
accredited zoos. A zoo might not seek
AZA accreditation because it has a
small and relatively static animal
collection; or because of the cost of the
fees and dues associated with
accreditation; or because it is a new zoo
that has not yet had time to achieve
accreditation. We propose that such
z00s may be considered on a case-by-
case basis if they wish to acquire
imported wild ruminants or wild swine
from other zoos. If the Administrator of
APHIS determines that the zoo has
facilities and procedures (e.g., for
animal identification, record keeping,
and veterinary care) in place related to
preventing the spread of communicable
animal diseases that are equivalent to
those required for AZA accreditation,
the Administrator would permit the zoo
to acquire imported wild ruminants or
wild swine from PEQ Zoos under the
same requirements as AZA accredited
zoos will be permitted to do.

Miscellaneous

We also propose to shorten and
simplify some of the language in
8§92.404 and §92.504, and to add the

2BYLAWS OF THE AMERICAN ZOO AND
AQUARIUM ASSOCIATION and ACCREDITATION
OF ZOOS AND AQUARIUMS: A PROGRAM OF
THE AZA are both available upon request to the
person identified in the “For Further Information
Contact:” section of this document.

term “PEQ Zoo” to distinguish zoos
approved to receive animals directly
after import (PEQ Zoos) from other zoos
that may receive animals only after they
have spent at least one year in a PEQ
Z00.

Executive Order 12866 and Regulatory
Flexibility Act

This proposed rule has been reviewed
under Executive Order 12866. For this
action, the Office of Management and
Budget has waived its review process
required by Executive Order 12866.

This proposed rule would allow
increased movement of certain imported
ruminants and swine from one zoo to
another in the United States. It would
not increase the number of such animals
that are imported. It would not have any
appreciable impact on commerce, and
would primarily benefit a small number
of zoos that wish to acquire animals
from other zoos or trade their own
animals to other zoos.

Under these circumstances, the
Administrator of the Animal and Plant
Health Inspection Service has
determined that this action would not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This proposed rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this proposed rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

This proposed rule contains no new
information collection or recordkeeping
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). The existing information
collection and recordkeeping
requirements in §892.404 and 92.504
were previously approved by the Office
of Management and Budget (OMB)
under OMB control number 0579-0040,
and we propose to add that control
number at the end of these sections.

List of Subjects in 9 CFR Part 92

Animal diseases, Imports, Livestock,
Poultry and poultry products,
Quarantine, Reporting and
recordkeeping requirements.

Accordingly, 9 CFR part 92 would be
amended as follows:
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PART 92—IMPORTATION OF CERTAIN
ANIMALS AND POULTRY AND
CERTAIN ANIMAL AND POULTRY
PRODUCTS; INSPECTION AND OTHER
REQUIREMENTS FOR CERTAIN
MEANS OF CONVEYANCE AND
SHIPPING CONTAINERS THEREON

1. The authority citation for part 92
would continue to read as follows:

Authority: 7 U.S.C. 1622; 19 U.S.C. 1306;
21 U.S.C. 102-105, 111, 1144, 134a, 134b,
134c, 134d, 134f, 135, 136, and 136a; 31
U.S.C. 9701; 7 CFR 2.22, 2.80, and 371.2(d).

2. 892.404, paragraph(c) would be
revised to read as follows:

§92.404 Import permits for ruminants and
for ruminant specimens for diagnostic
purposes; and reservation fees for space at
quarantine facilities maintained by APHIS.
* * * * *

(c) Wild ruminants from countries
where foot-and-mouth disease or
rinderpest exists. This paragraph applies
to the importation of wild ruminants,
such as, but not limited to, giraffes, deer
and antelopes, from countries
designated in part 94 of this subchapter
as countries in which foot-and-mouth
disease or rinderpest exist.

(1) Permits for the importation of wild
ruminants will be issued only for
importations through the Port of New
York, and only if the animals are
imported for exhibition in a PEQ Zoo.
A PEQ Zoo is a zoological park or other
place maintained for the exhibition of
live animals for recreational or
educational purposes that:

(i) Has been approved by the
Administrator in accordance with
paragraph (c)(2) of this section to
receive and maintain imported wild
ruminants; and

(ii) Has entered into the agreement
with APHIS set forth in paragraph (c)(4)
of this section for the maintenance and
handling of imported wild ruminants.

(2) Approval of a PEQ Zoo shall be on
the basis of an inspection, by an
authorized representative of the
Department, of the physical facilities of
the establishment and its methods of
operation. Standards for acceptable
physical facilities shall include
satisfactory pens, cages, or enclosures in
which the imported ruminants can be
maintained so as not to be in contact
with the general public and free from
contact with domestic livestock; natural
or established drainage from the PEQ
Zoo which will void contamination of
land areas where domestic livestock are
kept or with which domestic livestock
may otherwise come in contact;
provision for the disposition of manure,
other wastes, and dead ruminants
within the PEQ Zoo; and other

reasonable facilities considered
necessary to prevent the dissemination
of diseases from the PEQ Zoo. The
operator of the PEQ Zoo shall have
available the services of a full-time or
part-time veterinarian, or a veterinarian
on a retainer basis, who shall make
periodic examinations of all animals
maintained at the PEQ Zoo for evidence
of disease; who shall make a post-
mortem examination of each animal that
dies; and who shall make a prompt
report of suspected cases of contagious
or communicable diseases to an APHIS
representative or the State agency
responsible for livestock disease control
programs.

(3) Manure and other animal wastes
must be disposed of within the PEQ Zoo
park for a minimum of one year
following the date an imported wild
ruminant enters the zoo. If an APHIS
veterinarian determines that an
imported ruminant shows no signs of
any communicable disease or exposure
to any such disease during this 1-year
period, its manure and other wastes
need not be disposed of within the zoo
after the 1-year period. If, however, an
APHIS veterinarian determines that an
imported ruminant does show signs of
any communicable disease during this
1-year period, an APHIS veterinarian
will investigate the disease and
determine whether the ruminant’s
manure and other wastes may safely be
disposed of outside the zoo after the 1-
year period has ended.

(4) Prior to the issuance of an import
permit under this section, the operator
of the approved PEQ Zoo to which the
imported ruminants are to be consigned,
and the importer of the ruminants, if
such operator and importer are different
parties, shall execute an agreement
covering each ruminant or group of
ruminants for which the import permit
is requested. The agreement shall be in
the following form:

Agreement for the Importation, Quarantine
and Exhibition of Certain Wild Ruminants
and Wild Swine

, operator(s) of the
zoological park known as

(Name) located at
(City and state), and
(Importer) hereby
request a permit for the importation of
(Number and kinds of
animals) for exhibition purposes at the said
zoological park, said animals originating in a
country where foot-and-mouth disease or
rinderpest exists and being subject to
restrictions under regulations contained in
part 92, title 9, Code of Federal Regulations.

In making this request, it is understood and
agreed that:

1. The animals for which an import permit
is requested will be held in isolation at a port
of embarkation in the country of origin,

approved by the Administrator as a port
having facilities which are adequate for
maintaining wild animals in isolation from
all other animals and having veterinary
supervision by officials of the country of
origin of the animals. Such animals will be
held in such isolation for not less than 60
days under the supervision of the veterinary
service of that country to determine whether
the animals show any clinical evidence of
foot-and-mouth disease, rinderpest, or other
communicable disease and to assure that the
animals will not have been exposed to such
a disease within the 60 days next before their
exportation from that country.

2. Shipment will be made direct from such
port of embarkation to the port of New York
as the sole port of entry in this country. If
shipment is made by ocean vessel the
animals will not be unloaded in any foreign
port en route. If shipment is made by air, the
animals will not be unloaded at any port or
other place of landing, except at a port
approved by the Administrator as a port not
located in a country where rinderpest or foot-
and-mouth disease exists or as a port in such
a country having facilities and inspection
adequate for maintaining wild animals in
isolation from all other animals.

3. No ruminants or swine will be aboard
the transporting vehicle, vessel or aircraft,
except those for which an import permit has
been issued.

4. The animals will be quarantined for not
less than 30 days in the Department’s Animal
Import Center in Newburgh, New York.

5. Upon release from quarantine the
animals will be delivered to the zoological
park named in this agreement to become the
property of the park and they will not be
sold, exchanged or removed from the
premises without the prior consent of APHIS.
If moved to another zoological park in the
United States, the receiving zoological park
must be approved by the Administrator in
accordance with paragraph 6 of this
agreement.

6. The Administrator will approve the
movement of an imported animal subject to
this agreement if the Administrator
determines that the animal has spent at least
one year in quarantine in a PEQ Zoo
following importation without showing
clinical evidence of foot-and-foot mouth
disease, rinderpest, or other communicable
disease, and determines that the receiving
zoological park is accredited by the American
Zoo and Aquarium Association (AZA), or the
receiving zoological park has facilities and
procedures in place related to preventing the
spread of communicable animal diseases
(including but not limited to procedures for
animal identification, record keeping, and
veterinary care) that are equivalent to those
required for AZA accreditation.

(Signature of importer)
Subscribed and sworn to before me this
day of

(Title or designation)

(Name of zoological park)
By

(Signature of officer of zoological park)
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(Title of officer)
Subscribed and sworn to before me this
day of )

(Title or designation)

(Approved by the Office of Management and
Budget under control number 0579-0040.)

3. 8§92.504, paragraph (c) would be
revised to read as follows:

§92.504 Import permits for swine and for
swine specimens for diagnostic purposes;
and reservation fees for space at quarantine
facilities maintained by APHIS.

* * * * *

(c) Wild swine from countries where
foot-and-mouth disease or rinderpest
exists. This paragraph applies to the
importation of wild swine from
countries designated in part 94 of this
subchapter as countries in which foot-
and-mouth disease or rinderpest exist.

(1) Permits for the importation of wild
swine will be issued only for
importations through the Port of New
York, and only if the animals are
imported for exhibition in a PEQ Zoo.
A PEQ Zoo is a zoological park or other
place maintained for the exhibition of
live animals for recreational or
educational purposes that:

(i) Has been approved by the
Administrator in accordance with
paragraph (c)(2) of this section to
receive and maintain imported wild
swine; and

(ii) Has entered into the agreement
with APHIS set forth in paragraph (c)(4)
of this section for the maintenance and
handling of imported wild swine.

(2) Approval of a PEQ Zoo shall be on
the basis of an inspection, by an
authorized representative of the
Department, of the physical facilities of
the establishment and its methods of
operation. Standards for acceptable
physical facilities shall include
satisfactory pens, cages, or enclosures in
which the imported swine can be
maintained so as not to be in contact
with the general public and free from
contact with domestic livestock; natural
or established drainage from the PEQ
Zoo which will void contamination of
land areas where domestic livestock are
kept or with which domestic livestock
may otherwise come in contact;
provision for the disposition of manure,
other wastes, and dead swine within the
PEQ Zoo; and other reasonable facilities
considered necessary to prevent the
dissemination of diseases from the PEQ
Zoo. The operator of the PEQ Zoo shall
have available the services of a full-time
or part-time veterinarian, or a
veterinarian on a retainer basis, who
shall make periodic examinations of all
animals maintained at the PEQ Zoo for

evidence of disease; who shall make a
post-mortem examination of each
animal that dies; and who shall make a
prompt report of suspected cases of
contagious or communicable diseases to
appropriate state or federal livestock
sanitary officials.

(3) Manure and other animal wastes
must be disposed of within the PEQ Zoo
park for a minimum of one year
following the date an imported wild
swine enters the zoo. If an APHIS
veterinarian determines that an
imported swine shows no signs of any
communicable disease during this 1-
year period, its manure and other wastes
need not be disposed of within the zoo
after the 1-year period. If, however, an
APHIS veterinarian determines that the
swine does show signs of any
communicable disease during this 1-
year period, an APHIS veterinarian will
investigate the disease and determine
whether the swine’s manure and other
wastes may safely be disposed of
outside the zoo after the 1-year period
has ended.

(4) Prior to the issuance of an import
permit under this section, the operator
of the approved PEQ Zoo to which the
imported swine are to be consigned, and
the importer of the swine, if such
operator and importer are different
parties, shall execute an agreement
covering each swine or group of swine
for which the import permit is
requested. The agreement shall be in the
following form:

Agreement for the Importation, Quarantine
and Exhibition of Certain Wild Ruminants
and Wild Swine

, operator(s) of the
zoological park known as

(Name) located at
(City and state), and
(Importer) hereby
request a permit for the importation of
(Number and kinds of
animals) for exhibition purposes at the said
zoological park, said animals originating in a
country where foot-and-mouth disease or
rinderpest exists and being subject to
restrictions under regulations contained in
part 92, title 9, Code of Federal Regulations.

In making this request, it is understood and
agreed that:

1. The animals for which an import permit
is requested will be held in isolation at a port
of embarkation in the country of origin,
approved by the Administrator as a port
having facilities which are adequate for
maintaining wild animals in isolation from
all other animals and having veterinary
supervision by officials of the country of
origin of the animals. Such animals will be
held in such isolation for not less than 60
days under the supervision of the veterinary
service of that country to determine whether
the animals show any clinical evidence of
foot-and-mouth disease, rinderpest, or other
communicable disease and to assure that the

animals will not have been exposed to such
a disease within the 60 days next before their
exportation from that country.

2. Shipment will be made direct from such
port of embarkation to the port of New York
as the sole port of entry in this country. If
shipment is made by ocean vessel, the
animals will not be unloaded in any foreign
port en route. If shipment is made by air, the
animals will not be unloaded at any port or
other place of landing, except at a port
approved by the Administrator as a port not
located in a country where rinderpest or foot-
and-mouth disease exists or as a port in such
a country having facilities and inspection
adequate for maintaining wild animals in
isolation from all other animals.

3. No ruminants or swine will be aboard
the transporting vehicle, vessel or aircraft,
except those for which an import permit has
been issued.

4. The animals will be quarantined for not
less than 30 days in the Department’s Animal
Import Center in Newburgh, New York.

5. Upon release from quarantine the
animals will be delivered to the zoological
park named in this agreement to become the
property of the park and they will not be
sold, exchanged or removed from the
premises without the prior consent of APHIS.
If moved to another zoological park in the
United States, the receiving zoological park
must be approved by the Administrator in
accordance with paragraph 6 of this
agreement.

6. The Administrator will approve the
movement of an imported animal subject to
this agreement if the Administrator
determines that the animal has spent at least
one year in quarantine in a PEQ Zoo
following importation without showing
clinical evidence of foot-and-mouth disease,
rinderpest, or other communicable disease,
and determines that the receiving zoological
park is accredited by the American Zoo and
Aquarium Association (AZA), or the
receiving zoological park has facilities and
procedures in place related to preventing the
spread of communicable animal diseases
(including but not limited to procedures for
animal identification, record keeping, and
veterinary care) that are equivalent to those
required for AZA accreditation.

(Signature of importer)
Subscribed and sworn to before me
this day of

(Title or designation)

(Name of zoological park)
By

(Signature of officer of zoological park)

(Title of officer)
Subscribed and sworn to before me this
day of

(Title or designation)

(Approved by the Office of Management and
Budget under control humber 0579-0040.)
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Done in Washington, DC, this 28th day of
October 1996.

A. Strating,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 96-27976 Filed 10-30-96; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Part 39
[Docket No. 95-NM-271-AD]
RIN 2120-AA64

Airworthiness Directives; Jetstream
Model 4101 Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Supplemental notice of
proposed rulemaking; reopening of
comment period.

SUMMARY: This document revises an
earlier proposed airworthiness directive
(AD), applicable to certain Jetstream
Model 4101 series airplanes, that would
have required a high frequency eddy
current (HFEC) inspection to detect
cracks of the boundary angle and joint
angle of the rear pressure bulkhead, and
repair, if necessary. That action also
proposed to require modification of the
rear pressure bulkhead of the fuselage.
That proposal was prompted by a report
of fatigue cracking in the rear pressure
bulkhead of the fuselage. This action
revises the proposed rule by referencing
a new service bulletin that includes new
technical procedures for accomplishing
the HFEC inspection, and removing
airplanes having certain constructor
numbers. The actions specified by this
proposed AD are intended to prevent
such fatigue cracking, which could
result in reduced structural integrity of
the fuselage and, consequently, lead to
the rapid decompression of the
pressurized area of the airplane.

DATES: Comments must be received by
November 19, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 95—-NM—
271-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Jetstream Aircraft, Inc., P.O. Box 16029,

Dulles International Airport,
Washington, DC 20041-6029. This
information may be examined at the
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington.

FOR FURTHER INFORMATION CONTACT:
William Schroeder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-2148; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 95-NM-271-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
95-NM-271-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—-4056.

Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations (14 CFR
part 39) to add an airworthiness
directive (AD), applicable to certain
Jetstream Model 4101 series airplanes,
was published as a notice of proposed
rulemaking (NPRM) in the Federal

Register on July 10, 1996 (61 FR 36308).
That NPRM would have required a high
frequency eddy current inspection to
detect cracks of the boundary angle and
joint angle of the rear pressure
bulkhead, and repair, if necessary. That
NPRM also would have required
modification of the rear pressure
bulkhead of the fuselage. That NPRM
was prompted by a report of fatigue
cracking in the rear pressure bulkhead
of the fuselage. That condition, if not
detected and corrected in a timely
manner, could result in reduced
structural integrity of the fuselage and,
consequently, lead to the rapid
decompression of the pressurized area
of the airplane.

Actions Since Issuance of Previous
Proposal

Since the issuance of that NPRM,
Jetstream has issued Revision 1 of
Service Bulletin J41-53-020 (the
original version of this service bulletin
was referenced as Service Bulletin J41-
53-020—41382A in the NPRM), dated
June 4, 1995. This revision revises
certain technical procedures specified
in the Accomplishment Instructions. In
addition, airplanes having constructors
numbers 41048 through 41060,
inclusive, are removed from the
effectivity listing of the service bulletin,
since those planes have been identified
as not being subject to the addressed
unsafe condition. The Civil Aviation
Authority (CAA), which is the
airworthiness authority for the United
Kingdom, classified this service bulletin
as mandatory, in order to assure the
continued airworthiness of these
airplanes in the United Kingdom.

FAA'’s Conclusions

The FAA has examined the findings
of the CAA and reviewed the new
service information. The FAA has
determined that, in order to effectively
address the unsafe condition presented
by the problems associated with fatigue
cracking in the subject area, the
proposed rule must be revised to
reference Revision 1 of Jetstream Service
Bulletin J41-53-020 as the appropriate
source of service information. In
addition, the applicability of the
proposed rule must be revised by
removing Model 4101 airplanes having
constructors numbers 41048 through
41060, inclusive.

Since these changes expand the scope
of the originally proposed rule, the FAA
has determined that it is necessary to
reopen the comment period to provide
additional opportunity for public
comment.
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Cost Impact

The FAA estimates that 40 Model
4101 airplanes of U.S. registry will be
affected by this AD, that it will take
approximately 40 work hours per
airplane to accomplish the actions, and
that the average labor rate is $60 per
work hour. Required parts will be
supplied by the manufacturer at no cost
to the operators. Based on these figures,
the cost impact of the AD on U.S.
operators is estimated to be $96,000, or
$2,400 per airplane.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “‘significant regulatory action”
under Executive Order 12866; (2) is not
a “significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Jetstream Aircraft Limited: Docket 95—-NM-
271-AD.

Applicability: Model 4101 airplanes,
constructors numbers 41004 through 41047
inclusive; certificated in any category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
otherwise modified, altered, or repaired in
the area subject to the requirements of this
AD. For airplanes that have been modified,
altered, or repaired so that the performance
of the requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (b) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue-related cracking in the
rear pressure bulkhead, which could result in
reduced structural integrity of the fuselage
and, consequently, lead to the rapid
decompression of the pressurized area of the
airplane; accomplish the following:

(a) Prior to the accumulation of 10,000 total
landings, or within 6 months after the
effective date of this AD, whichever occurs
later, accomplish paragraphs (a)(1) and (a)(2)
of this AD, in accordance Jetstream Service
Bulletin J41-53-020, Revision 1, dated June
4,1996.

(1) Perform a high frequency eddy current
inspection to detect cracks of the boundary
angle and joint angle of the rear pressure
bulkhead, in accordance with the service
bulletin. If any crack is detected, prior to
further flight, repair it in accordance with a
method approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate.

(2) Modify the rear pressure bulkhead of
the fuselage (Jetstream Modification
JM41382A), in accordance with the service
bulletin.

(b) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113.
Operators shall submit their requests through
an appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 2: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be

obtained from the Standardization Branch,
ANM-113.

(c) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on October
24, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-27925 Filed 10-30-96; 8:45 am]
BILLING CODE 4910-13-P

14 CFR Part 39
[Docket No. 96—NM-32-AD]

Airworthiness Directives; Fokker
Model F27 Mark 050, 100, 200, 300, 400,
600, and 700 Series Airplanes

AGENCY: Federal Aviation
Administration, DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This document proposes the
adoption of a new airworthiness
directive (AD) that is applicable to
certain Fokker Model F27 Mark 050,
100, 200, 300, 400, 600, and 700 series
airplanes. This proposal would require
an ultrasonic inspection to determine if
certain tubes are installed in the drag
stay units of the main landing gear
(MLG), and various follow-on actions.
This proposal is prompted by a report
that, due to fatigue cracking from an
improperly machined radius of the
inner tube, a drag stay broke, and,
consequently, lead to the collapse of the
MLG during landing. The actions
specified by the proposed AD are
intended to prevent such fatigue
cracking, which could result in reduced
structural integrity or collapse of the
MLG.

DATES: Comments must be received by
December 10, 1996.

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration (FAA), Transport
Airplane Directorate, ANM-103,
Attention: Rules Docket No. 96—-NM—
32-AD, 1601 Lind Avenue, SW.,
Renton, Washington 98055-4056.
Comments may be inspected at this
location between 9:00 a.m. and 3:00
p-m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Fokker Aircraft USA, Inc., 1199 North
Fairfax Street, Alexandria, Virginia
22314; and Dowty Aerospace, Customer
Support Center, P.O. Box 49, Sterling,
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VA 20166. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind
Avenue, SW., Renton, Washington.
FOR FURTHER INFORMATION CONTACT:
Ruth E. Harder, Aerospace Engineer,
Standardization Branch, ANM-113,
FAA, Transport Airplane Directorate,
1601 Lind Avenue, SW., Renton,
Washington 98055-4056; telephone
(206) 227-1721; fax (206) 227-1149.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light
of the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: ‘““Comments to
Docket Number 96—NM-32-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
96-NM-32—-AD, 1601 Lind Avenue,
SW., Renton, Washington 98055—4056.

Discussion

The Rijksluchtvaartdienst (RLD),
which is the airworthiness authority for
the Netherlands, recently notified the
FAA that an unsafe condition may exist
on certain Fokker Model F27 Mark 050,
100, 200, 300, 400, 600, and 700 series
airplanes. The RLD advises that it has
received a report that, due to a broken
drag stay, the main landing gear (MLG)

on one airplane collapsed during
landing. The broken drag stay is
attributed to fatigue cracking, which
originated at a change in the cross-
section of the inner tube. The apparent
cause of such fatigue cracking has been
attributed to an improperly machined
radius of the inner tube of the drag stay.
Such fatigue cracking, if not detected
and corrected in a timely manner, could
result in reduced structural integrity or
collapse of the MLG.

Explanation of Relevant Service
Information

Fokker has issued Service Bulletin
SBF50-32-029, dated February 11, 1994
(for Model F27 Mark 050 series
airplanes) and Service Bulletin F27/32—
167, dated November 19, 1993 (for
Model F27 Mark 100, 200, 300, 400,
600, and 700 series airplanes). These
service bulletins describe procedures for
performing an ultrasonic inspection to
determine if a tube having part number
(P/N) 200485300 with a straight bore, or
a tube having P/N 200259300 with a
change in section (stepped bore), is
installed in the drag stay units (DSU) of
the main landing gear (MLG). They also
describe procedures for various follow-
on actions, including re-identification of
certain tubes, replacement of certain
DSU’s with new/re-identified DSU’s,
and repetitive ultrasonic inspections of
certain DSU’s. The RLD classified these
service bulletins as mandatory and
issued Netherlands airworthiness
directive BLA 93-169/2(A), dated April
29, 1994, in order to assure the
continued airworthiness of these
airplanes in the Netherlands.

FAA's Conclusions

This airplane model is manufactured
in the Netherlands and is type
certificated for operation in the United
States under the provisions of section
21.29 of the Federal Aviation
Regulations (14 CFR 21.29) and the
applicable bilateral airworthiness
agreement. Pursuant to this bilateral
airworthiness agreement, the RLD has
kept the FAA informed of the situation
described above. The FAA has
examined the findings of the RLD,
reviewed all available information, and
determined that AD action is necessary
for products of this type design that are
certificated for operation in the United
States.

Explanation of Requirements of
Proposed Rule

Since an unsafe condition has been
identified that is likely to exist or
develop on other airplanes of the same
type design, the proposed AD would
require an ultrasonic inspection to

determine if certain tubes are installed
on the DSU'’s of the MLG, and various
follow-on actions. The actions would be
required to be accomplished in
accordance with the service bulletins
described previously.

Cost Impact

The FAA estimates that 10 Model F27
Mark 050, 100, 200, 300, 400, 600, and
700 series airplanes of U.S. registry
would be affected by this proposed AD,
that it would take approximately 2 work
hours per airplane to accomplish the
proposed inspection, and that the
average labor rate is $60 per work hour.
Based on these figures, the cost impact
of the inspection proposed by this AD
on U.S. operators is estimated to be
$1,200, or $120 per airplane.

There currently are no Fokker Model
F27 Mark 050 series airplanes on the
U.S. Register that would require the
inspection of the DSU. The only
airplanes that would require this
inspection are currently operated by
non-U.S. operators under foreign
registry; therefore, they are not directly
affected by this AD action. However, the
FAA considers that inclusion of that
requirement in this proposed rule is
necessary to ensure that the unsafe
condition is addressed in the event that
any of these airplanes are imported and
placed on the U.S. Register in the future.

The cost impact figure discussed
above is based on assumptions that no
operator has yet accomplished any of
the proposed requirements of this AD
action, and that no operator would
accomplish those actions in the future if
this AD were not adopted.

Regulatory Impact

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this
proposal would not have sufficient
federalism implications to warrant the
preparation of a Federalism Assessment.

For the reasons discussed above, |
certify that this proposed regulation (1)
is not a “significant regulatory action”
under Executive Order 12866; (2) is not
a “‘significant rule”” under the DOT
Regulatory Policies and Procedures (44
FR 11034, February 26, 1979); and (3) if
promulgated, will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act. A copy of the draft
regulatory evaluation prepared for this
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action is contained in the Rules Docket.
A copy of it may be obtained by
contacting the Rules Docket at the
location provided under the caption
ADDRESSES.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration proposes to amend part
39 of the Federal Aviation Regulations
(14 CFR part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. Section 39.13 is amended by
adding the following new airworthiness
directive:

Fokker: Docket 96—NM-32—-AD.

Applicability: Model F27 Mark 050, 100,
200, 300, 400, 600, and 700 series airplanes,
equipped with Dowty Aerospace main
landing gear (MLG) drag stay units (DSU)
having part number (P/N) 200684001,
200261001, or 200485001 certificated in any
category.

Note 1: This AD applies to each airplane
identified in the preceding applicability
provision, regardless of whether it has been
modified, altered, or repaired in the area
subject to the requirements of this AD. For
airplanes that have been modified, altered, or
repaired so that the performance of the
requirements of this AD is affected, the
owner/operator must request approval for an
alternative method of compliance in
accordance with paragraph (e) of this AD.
The request should include an assessment of
the effect of the modification, alteration, or
repair on the unsafe condition addressed by
this AD; and, if the unsafe condition has not
been eliminated, the request should include
specific proposed actions to address it.

Compliance: Required as indicated, unless
accomplished previously.

To prevent fatigue cracking in drag stay
unit of the main landing gear (MLG), which
could result in reduced structural integrity or
collapse of the MLG, accomplish the
following:

(a) Within 60 days after the effective date
of this AD, perform an ultrasonic inspection
to determine if a tube having part number (P/
N) 200485300 with a straight bore, or a tube
having P/N 200259300 with a change in
section (stepped bore), is installed on the
DSU’s of the MLG, in accordance with
Fokker Service Bulletin F27/32-167, dated
November 19, 1993 (for Model F27 Mark 100,
200, 300, 400, 600, and 700 series airplanes),
or Fokker Service Bulletin SBF50-32-029,

dated February 11, 1994 (for Model F27 Mark
050 series airplanes), as applicable.

Note 2: Fokker Service Bulletin F27/32—
167 references Dowty Service Bulletins 23—
169B and 32-82W,; and Fokker Service
Bulletin SBF50-32-029 references Dowty
Service Bulletin F50-32-50; as additional
sources of service information for procedures
to accomplish the actions specified in this
AD.

(b) For all airplanes: If any tube having P/
N 200485300 with a straight bore is found
installed during the inspection required by
paragraph (a) of this AD, prior to further
flight, reidentify it in accordance with Fokker
Service Bulletin F27/32-167, dated
November 19, 1993 (for Model F27 Mark 100,
200, 300, 400, 600, and 700 series airplanes);
or Fokker Service Bulletin SBF50-32-029,
dated February 11, 1994 (for Model F27 Mark
050 series airplanes); as applicable.

(c) For Model F27 Mark 50 series airplanes:
If any tube having P/N 200259300 with a
change in section (stepped bore) is found
installed during the inspection required by
paragraph (a) of this AD, prior to further
flight, replace the DSU with a new or
serviceable DSU having P/N 200684004, in
accordance with Fokker Service Bulletin
SBF50-32-029, dated February 11, 1994.

(d) For F27 Mark 100, 200, 300, 400, 600,
and 700 series airplanes: If any tube having
P/N 200259300 with a change in section
(stepped bore) is found installed during the
inspection required by paragraph (a) of this
AD, prior to further flight, re-identify the
DSU in accordance with Fokker Service
Bulletin F27/32-167, dated November 19,
1993. Following accomplishment of the re-
identification, prior to further flight, perform
an ultrasonic inspection to detect cracks in
the re-identified DSU'’s, in accordance with
that service bulletin.

(1) For airplanes equipped with any DSU
re-identified as P/N 200684003, 200261003,
or 200485003: If no crack is detected, no
further action is required by this AD.

(2) For airplanes equipped with any DSU
re-identified as P/N 200684002, 200261002,
or 200485002: If no crack is detected,
accomplish paragraph (c)(2)(i) and (c)(2)(ii) of
this AD.

(i) Repeat the ultrasonic inspection
required by paragraph (d) of this AD
thereafter at intervals not to exceed 1,500
flight cycles.

(ii) At the next MLG overhaul, but no later
than 12,000 flight cycles after the effective
date of this AD, rework and re-identify the
DSU again, or replace the DSU with a re-
identified DSU, in accordance with the
service bulletin. Accomplishment of the
rework and re-identification, or replacement
constitutes terminating action for the
repetitive inspection requirements of this
AD.

(3) If any crack signal indication of any
DSU tube is greater than or equal to 80
percent, prior to further flight, replace the
DSU with a re-identified DSU, in accordance
with the applicable service bulletin.

(4) If any crack signal indication of any
DSU tube is greater than or equal to 1 percent
but less than 80 percent, accomplish
paragraph (d)(4)(i) and (d)(4(ii) of this AD.

(i) Repeat the ultrasonic inspection
required by paragraph (d) of this AD

thereafter at intervals not to exceed 1,500
flight cycles.

(ii) At the next MLG overhaul, but no later
than 12,000 flight cycles after the effective
date of this AD, replace the DSU with a re-
identified DSU, in accordance with the
service bulletin. Accomplishment of the
replacement constitutes terminating action
for the repetitive inspection requirements of
this AD.

(e) An alternative method of compliance or
adjustment of the compliance time that
provides an acceptable level of safety may be
used if approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airplane Directorate. Operators
shall submit their requests through an
appropriate FAA Principal Maintenance
Inspector, who may add comments and then
send it to the Manager, Standardization
Branch, ANM-113.

Note 3: Information concerning the
existence of approved alternative methods of
compliance with this AD, if any, may be
obtained from the Standardization Branch,
ANM-113.

(f) Special flight permits may be issued in
accordance with sections 21.197 and 21.199
of the Federal Aviation Regulations (14 CFR
21.197 and 21.199) to operate the airplane to
a location where the requirements of this AD
can be accomplished.

Issued in Renton, Washington, on October
24, 1996.

Darrell M. Pederson,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 96-27924 Filed 10-30-96; 8:45 am]
BILLING CODE 4910-13-U

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[Docket 153, NJ23-1; FRL-5643-3]

Approval and Promulgation of Air
Quality Implementation Plans; New
Jersey: Enhanced Motor Vehicle
Inspection and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed conditional interim
rule.

SUMMARY: EPA is proposing a
conditional interim approval of a State
Implementation Plan (SIP) revision
submitted by the State of New Jersey.
This revision establishes and requires
the implementation of a statewide
enhanced inspection and maintenance
(I/M) program. The intended effect of
this action is to propose conditional
interim approval of an I/M program
proposed by the State, based upon the
State’s good faith estimate, which
asserts that the State’s network design
provides emission reduction credits that
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are appropriate and the revision is
otherwise in compliance with the Clean
Air Act (CAA). This action is being
taken under section 348 of the National
Highway System Designation Act of
1995 (NHSDA) and section 110 of the
CAA. EPA is proposing a conditional
interim approval because the State’s SIP
revision is deficient with respect to the
following requirements: test procedures,
standards, and equipment, and
performance standard modeling. If the
State commits within 30 days of the
publication of this document to correct
the major deficiencies by dates certain
as described below, and corrects the
deficiencies by those dates, then this
interim approval shall expire pursuant
to the NHSDA and section 110 of the
CAA on the earlier of 18 months from
final interim approval, or on the date
EPA takes final action. In the event that
the State fails to submit a commitment
to correct all of the major deficiencies
within 30 days after the publication of
this document, then EPA is proposing in
the alternative to disapprove the SIP
revision. If the conditional interim
approval is converted to a disapproval,
EPA will notify the State by letter that
the conditions have not been met and
that the conditional interim approval
has been converted to a disapproval.

DATES: Comments must be received on
or before December 2, 1996.

ADDRESSES: Written comments on this
proposed action may be addressed to:
Regional Administrator, Attention: Air
Programs Branch, Division of
Environmental Planning and Protection,
Environmental Protection Agency,
Region 2, 290 Broadway, 25th Floor,
New York, New York 10007-1866.
Copies of the documents relevant to this
action are available for public
inspection during normal business
hours at the address shown above.

Electronic Availability: This
document and EPA’s technical support
document are available at Region 2’s site
on the Internet’s World Wide Web at:
http://www.epa.gov/region02/air/sip/.

FOR FURTHER INFORMATION CONTACT:
Rudolph K. Kapichak, Mobile Source
Team Leader, Air Programs Branch,
Environmental Protection Agency,
Region 2, 25th Floor, 290 Broadway,
New York, New York 10007-1866, (212)
637—-4249.

SUPPLEMENTARY INFORMATION:
l. Background

A. Impact of the National Highway
System Designation Act on the Design
and Implementation of Enhanced
Inspection & Maintenance Programs
under the Clean Air Act

The National Highway System
Designation Act of 1995 (NHSDA)
establishes two key changes to the
enhanced I/M Rule requirements
previously developed by EPA. Under
the NHSDA, EPA cannot require states
to adopt or implement centralized, test-
only IM240 enhanced vehicle
inspection and maintenance programs
as a means of compliance with section
182, 184 or 187 of the CAA. Also under
the NHSDA, EPA cannot disapprove a
state I/M SIP revision, nor apply an
automatic discount to a state I/M SIP
revision under section 182, 184 or 187
of the CAA, because the I/M program in
such plan revision is decentralized, or a
test-and-repair program. Accordingly,
the so-called ““50 percent credit
discount” that was established by the
EPA’s I/M Program Requirements Final
Rule, (published November 5, 1992, and
herein referred to as the I/M Rule or the
federal I/M regulation) has been
effectively replaced with a presumptive
equivalency criterion, which places the
emission reduction credits for
decentralized networks on par with
credit assumptions for centralized
networks, based upon a state’s good
faith estimate of reductions as provided
by the NHSDA and explained below in
this section.

EPA’s I/M Rule established many
other criteria unrelated to network
design or test type for states to use in
designing enhanced I/M programs. All
other elements of the I/M Rule, and the
statutory requirements established in
the CAA continue to be required of
those states submitting I/M SIP
revisions under the NHSDA. Therefore,
the NHSDA specifically requires that
these I/M SIP submittals must otherwise
comply in all respects with the I/M Rule
and the CAA.

The NHSDA also requires states to
swiftly develop, submit, and begin
implementation of these enhanced I/M
programs, since the anticipated start-up
dates developed under the CAA and
EPA’s rules have already been delayed.
In requiring states to submit I/M
programs within 120 days of the
NHSDA passage, and in allowing these
states to submit proposed regulations
within this time frame for these I/M
programs (which can be finalized and
submitted to EPA during the interim
period), it is clear that Congress

intended for states to begin testing
vehicles as soon as practicable, now that
the decentralized credit issue has been
clarified and directly addressed by the
NHSDA.

Submission criteria described under
the NHSDA allows for a state to submit
proposed regulations for this interim
program, provided that the state has all
of the statutory authority necessary to
carry out the program. Also, in
proposing the interim emission
reduction credits for this program, states
are required to make good faith
estimates regarding the performance of
their enhanced I/M programs. Since
these estimates are expected to be
difficult to quantify, the state need only
provide that the proposed credits
claimed for the submission have a basis
in fact. A good faith estimate of a state’s
program may be based on any of the
following: the performance of any
previous I/M program, the results of
remote sensing or other roadside testing
techniques, fleet and vehicle miles
traveled (VMT) profiles; demographic
studies, or other evidence which has
relevance to the effectiveness or
emissions reducing capabilities of an 1/
M program.

This action is being taken under the
authority of both the NHSDA and
section 110 of the CAA. Section 348 of
the NHSDA expressly directs EPA to
issue this interim approval for a period
of 18 months, at which time the interim
program will be evaluated in concert
with the appropriate state agencies and
EPA. The Conference Report on section
348 of the NHSDA states that it is
expected that the estimated emission
reduction credits claimed by the state in
its I/M SIP submittal, and the actual
emissions reductions demonstrated
through the program data may not
match exactly. Therefore, the
Conference Report suggests that EPA
use the program data to appropriately
adjust the proposed emission reduction
credits to reflect the emissions actually
determined by the state during the
program evaluation period.

Furthermore, EPA believes that in
taking action under section 110 of the
CAA, it is appropriate to grant a
conditional interim approval to this
submittal since there are some
deficiencies with the submittal with
respect to CAA statutory and regulatory
requirements (identified herein) that
EPA believes can be corrected by the
state during the interim period.

B. Interim Approvals under the NHSDA

The NHSDA directs EPA to grant
interim approval for a period of 18
months to approvable I/M submittals
under this Act. This Act also directs
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EPA and the states to review the interim
program results at the end of 18 months,
and to make a determination as to the
effectiveness of the interim program.
Following this demonstration, EPA will
adjust any credit claims made by the
state in its good faith effort to reflect the
emissions reductions actually measured
by the state during the program
evaluation period. The NHSDA is clear
that the interim approval shall last for
only 18 months, and that the program
evaluation is due to EPA at the end of
that period. Therefore, EPA believes
Congress intended for these programs to
begin operating as soon as possible,
which EPA believes should be at the
latest, November 15, 1997, so that about
six months of operational program data
can be collected to evaluate the interim
program. EPA further believes that in
setting such a strict timetable for
program evaluations under the NHSDA
that Congress recognized and attempted
to mitigate any further delay with the
start-up of this program. For the
purposes of this program, “‘start-up” is
defined as a fully operational program
which has begun regular, mandatory
inspections and repairs, using the final
test strategy and covering each of a
state’s required enhanced I/M areas.
EPA proposes that if the state fails to
start its program on this schedule, the
conditional interim approval granted
under the provisions of the NHSDA wiill
convert to a disapproval after a finding
letter is sent to the state.

The program evaluation to be used by
the state during the 18-month interim
period must be acceptable to EPA. EPA
anticipates that such a program
evaluation process will be developed by
the Environmental Council of States
(ECOS) group that has convened and
that was organized for this purpose.
EPA further anticipates that in addition
to the interim, short term evaluation, the
state will conduct a long term, ongoing
evaluation of the I/M program as
required by the I/M Rule in CFR 51.353
and 51.366.

C. Process for Final Approval of this
Program under the CAA

As per the NHSDA requirements, this
interim rulemaking will expire within
18 months of the date of publication of
the conditional interim approval, or
sooner if EPA takes action to approve
the final SIP submittal prior to that date.
A final approval of the state’s final I/M
SIP revision (which will include the
state’s program evaluation and final
adopted state regulations) is still
necessary under section 110 and under
section 182, 184 or 187 of the CAA.
After EPA reviews the state’s submitted

program evaluation, final rulemaking on
the state’s I/M SIP revision will occur.

Il. EPA’s Analysis of New Jersey’s
Submittal

On March 27, 1996, the New Jersey
Department of Environmental Protection
(DEP) submitted a revision to its State
Implementation Plan (SIP) for an
enhanced I/M program to qualify under
the NHSDA. The revision consists of
enabling legislation that will allow the
State to implement the I/M program,
proposed regulations, a description of
the I/M program, and a good faith
estimate that includes the State’s basis
in fact for emission reduction claims of
the program. The State’s credit
assumptions were based upon the
removal of the 50 percent credit
discount for all portions of the program
that are based on a test-and-repair
network, and the application of the
State’s own estimate of the effectiveness
of its decentralized test-and-repair
program.

A. Analysis of the NHSDA Submittal
Criteria

Transmittal Letter

On March 27, 1996, New Jersey
submitted an enhanced I/M SIP revision
to EPA, requesting action under the
NHSDA and the CAA. The official
submittal was made by Robert C. Shinn,
Jr., Commissioner of the Department of
Environmental Protection, the
appropriate State official, and was
addressed to Regional Administrator
Jeanne M. Fox, the appropriate EPA
official in the Region.

Enabling Legislation

New Jersey has legislation under the
Federal Clean Air Mandate Compliance
Act, Public Law 1995, Chapter 112,
enabling the implementation of a
hybrid, biennial I/M program.

Proposed Regulations

On May 6, 1996, New Jersey’s
proposed regulations appeared in the
State Register in accordance with 40
CFR Part 51, establishing an enhanced
I/M program. These regulations, which
had been signed by DEP Commissioner
Shinn on March 26, 1996, take
advantage of additional flexibility
granted by Congress in the NHSDA.
They call for the continuation of a
hybrid inspection program. The primary
changes to the existing program are as
follows:

« the program will require biennial
inspection rather than annual
inspection,

* aone-mode Acceleration
Simulation Mode test (using a

dynamometer) will replace the idle test
for 1981 and newer vehicles,

« waivers will now be granted for
1981 and newer vehicles meeting the
repair expenditure requirements, and

* motorist enforcement will be
through revocation of the vehicle
registration rather than a windshield
sticker.

The State anticipates fully adopting
regulations by early November 1996.

Program Description

New Jersey’s hybrid I/M program will
be operated on a statewide basis and is
scheduled to begin operating 12 months
after EPA’s conditional interim approval
of the I/M SIP revision submittal.
During the 12 months preceding
program start-up, New Jersey will
operate a pilot version of the program
on a voluntary basis. This will include
approximately six test-only lanes (about
7 percent of existing lanes) and will be
open to participation by test-and-repair
facilities. Since this program will be
voluntary, the State will solicit
participation by offering a two-year
certificate of compliance (sticker) to
those motorists who choose and pass
the new test. New Jersey hopes to use
data from this demonstration program to
evaluate the potential effectiveness of
the full version of the program.

As required by NHSDA, New Jersey
included in its submittal a description
of elements that provide the basis for
the test-and-repair program
effectiveness claim.

Emission Reduction Claim and Basis for
the Claim

New Jersey claims an 80 percent
effectiveness from the test-and-repair
portion of the program based on the
following elements: increased auditing
of test-and-repair facilities,
specifications for the new emissions
analyzer equipment, and
implementation of the repair technician
training and certification program.

B. Analysis of the EPA I/M Regulation
and CAA Requirements

As previously stated, the NHSDA left
those elements of the I/M Rule that do
not pertain to network design or test
type intact and specifically required
compliance with all other provisions of
the Act. Based upon EPA’s review of
New Jersey’s submittal, EPA believes
the State has not complied with all
aspects of the NHSDA, the CAA and the
I/M Rule. Therefore, EPA proposes to
grant the I/M SIP revision conditional
interim approval. Before EPA can
continue with the interim rulemaking
process, the State must make a
commitment within 30 days of October
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31, 1996 to correct the major
deficiencies identified within this
document by dates certain as described
in this document. New Jersey’s major
deficiencies are described below.

Enhanced I/M Performance Standard
Modeling

In order to determine whether the
state I/M program meets the enhanced 1/
M performance standard, and is
therefore approvable, the state must
submit a modeling demonstration that
the program achieves the required
emission reductions by the relevant
dates. New Jersey did not include all
modeling assumptions in its submittal.
Given that New Jersey plans to use a
one-mode Acceleration Simulation
Mode (ASM) test procedure, it is
possible that final modeling
assumptions would not be available for
some time since an acceptable test
procedure and emission reduction
credits for this test have yet to be
established. EPA and states interested in
using ASM have been actively pursuing
acceptable test procedures using one
and two ASM modes.

Test Procedures, Standards and
Equipment

Written test procedures and pass/fail
standards and equipment specifications
shall be established and followed for
each model year and vehicle type
included in the program. Test
procedures and standards are detailed
in 40 CFR 51.357 and in the EPA
document entitled “High-Tech I/M Test
Procedures, Emission Standards,
Quality Control Requirements, and
Equipment Specifications””, EPA-AA-
EPSD-IM-93-1, dated April 1994 and
“Acceleration Simulation Mode Test
Procedures, Emission Standards,
Quality Control Requirements, and
Equipment Specifications”, EPA-AA—
RSPD-IM-96-2, dated July 1996.

New Jersey’s I/M program will be
using a one-mode Acceleration
Simulation Mode (ASM) emissions test
for most of its fleet. New Jersey has been
working with other states and the
equipment manufacturers, in
coordination with EPA, to develop their
own procedures, specifications and
standards for one- and two-mode ASM
testing. It is anticipated that the states’
test procedures, specifications and
standards will be released shortly. The
State must finalize its test procedures,
standards and equipment specifications
well before testing begins.

The State must commit within 30
days of the publication date of this
proposal to correct these major
deficiencies by dates certain or this
approval will convert to a disapproval

under CAA section 110(k)(4). EPA
proposes that the deficiency with regard
to the enhanced performance standard
modeling must be corrected within 12
months of EPA’s conditional interim
approval. Because the finalization of the
test procedures, standards and
equipment specifications is critical to
ensuring that the program begins testing
by the required date EPA proposes that
this deficiency must be corrected no
later than January 31, 1997. It is
essential that the State submit final test
procedures, standards and equipment
specifications no later than this date
because a significant lead time is
necessary in order for the program to
begin testing as planned.

EPA has also identified certain minor
(de minimis) deficiencies in the I/M SIP
revision, which include:

(1) Adequate tools and resources,

(2) Vehicle coverage,

(3) Quality control,

(4) Motorist compliance enforcement,

(5) Quality assurance,

(6) Data collection,

(7) Data analysis and reporting, and

(8) Public awareness and consumer
protection.

EPA has determined that allowing the
State a longer time to correct these
minor deficiencies will have a de
minimis impact on the State’s ability to
meet clean air goals. Therefore, the State
need not commit to correct these minor
deficiencies in the short term, and EPA
will not impose conditions on the
interim approval with respect to these
minor deficiencies. However, the State
must correct these minor deficiencies
during the 18-month term of the interim
approval, as part of the fully adopted
rules that New Jersey will submit to
support final approval of its I/M SIP
revision. So long as the State corrects
these minor deficiencies prior to final
action on the State’s I/M SIP revision,
EPA concludes that failure to correct the
deficiencies in the short term is de
minimis and will not adversely affect
EPA’s ability to give interim approval to
the proposed I/M program.

Applicability—40 CFR 51.350

Sections 182(c)(3) and 184(b)(1)(A) of
the CAA and 40 CFR Part 51.350(a)
require all states with areas classified as
serious or worse 0zone nonattainment
areas and all metropolitan statistical
areas (MSAs) with 1980 populations
greater than 100,000 in the Ozone
Transport Region to implement an
enhanced I/M program. The New Jersey
portions of the New York-New Jersey-
Long Island and the Philadelphia-
Wilmington-Trenton consolidated
metropolitan statistical areas are both

classified as severe ozone
nonattainment areas and are required to
implement an enhanced I/M program as
per section 182(c)(3) of the CAA and 40
CFR 51.350(2). The Atlantic City MSA
and the Allentown-Bethlehem-Easton
MSA, which includes one county in
New Jersey, have 1980 populations
greater than 100,000 and are required to
implement an enhanced I/M program as
per section 184(b)(1)(A) of the CAA and
40 CFR Part 51.350(a). In addition,
section 187(a)(6) of the CAA requires
moderate carbon monoxide (CO)
nonattainment areas with design value
carbon monoxide concentrations greater
than 12.7 ppm to implement an
enhanced I/M program. Bergen, Essex,
Hudson, Union, and part of Passaic
Counties comprise such an area in
northern New Jersey.

New Jersey’s I/M legislation provides
the legal authority to establish a
statewide program. The State’s I/M SIP
revision submittal identifies program
boundaries as “‘statewide”, therefore,
EPA is proposing to find that the
geographic applicability requirements
are satisfied.

The federal I/M regulation requires
that the state program shall not sunset
until it is no longer necessary. EPA
interprets the federal I/M regulation as
stating that an I/M SIP that does not
sunset prior to the attainment deadline
for each applicable area satisfies this
requirement. New Jersey’s I/M SIP
revision includes regulations from both
the DEP and the Department of
Transportation (DOT) because the two
departments share responsibilities for
the program and have complementary
legal authorities for the implementation
of different aspects of the program. The
DEP I/M regulations do not include a
sunset date. However, the DOT
regulations are statutorily bound to
expire after five years. If the DOT
regulations are not readopted after five
years, the State would be unable to
operate the I/M program in which case
EPA would have reason to notify New
Jersey of its failure to implement the
program. However, in the past and as a
matter of practice, DOT regulations are
readopted prior to the expiration of the
rules they replace. In light of this past
practice, EPA is confident that this
practice will continue. Therefore, EPA
is not proposing to condition New
Jersey’s interim approval because of its
inability to maintain the program as
long as it is necessary to attain the
applicable standards. The State’s SIP
submittal meets the applicability
requirements of the federal I/M
regulation for interim approvable.
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Enhanced I/M Performance Standard—
40 CFR 51.351

The federal I/M regulation requires
that an enhanced I/M program must be
designed and implemented to meet or
exceed a minimum performance
standard, which is expressed as
emission levels in area-wide average
grams per mile (gpm) for certain
pollutants. The performance standard
shall be established using local
characteristics, such as vehicle mix and
local fuel controls, and the following
model I/M program parameters: network
type, start date, test frequency, model
year coverage, vehicle type coverage,
exhaust emission test type, emission
standards, emission control device,
evaporative system function checks,
stringency, waiver rate, compliance rate,
and evaluation date. The emission
levels achieved by the state’s program
design shall be calculated using the
most current version, at the time of
submittal, of the EPA mobile source
emission factor model. At the time of
the New Jersey I/M SIP revision
submittal, the most current version was
MOBILE5a__h. Areas shall meet the
performance standard for the pollutants
which cause them to be subject to
enhanced I/M requirements. In the case
of ozone nonattainment areas, the
performance standard must be met for
both nitrogen oxides (NOx) and
hydrocarbons (HC) as evaluated for the
year 2002. In the case of carbon
monoxide nonattainment areas, the
performance standard must be met for
CO as evaluated in the year 2002. The
New Jersey submittal must meet the
enhanced I/M performance standard for
HC, NOx, and CO in all applicable I/M
areas in New Jersey.

New Jersey did not include all
modeling assumptions in its submittal.
The State acknowledges that this is the
case and commits to submit them at a
later date. Given that New Jersey plans
to use a one-mode Acceleration
Simulation Mode (ASM) test procedure,
it is possible that final modeling
assumptions would not be available for
quite some time since an acceptable test
procedure or emission reduction credits
for this test have yet to be established.
EPA and states interested in using ASM
have been actively pursuing acceptable
test procedures using one and two ASM
modes.

New Jersey intends to phase in the
pass/fail standards so that those during
the initial cycles will not be as stringent
as those the program will eventually
use. If the State’s final program analysis
indicates that use of these standards
will not generate the needed emission
reductions in order for the State to meet

the goals of its 15 percent plan, New
Jersey may be required to use tighter
standards, or implement other control
strategies.

EPA is proposing conditional interim
approval of the State program at this
time consistent with the intent of the
NHSDA that state I/M programs be
promptly approved and implemented.
EPA proposes that this approval be
conditioned upon the requirement that
the State conduct and submit the
necessary modeling and demonstration
that the program will meet the
performance standard. The State must
commit that the modeling and
demonstration be submitted by a date
certain within 12 months from
conditional interim approval. If the
State fails to submit this new modeling
within 12 months, EPA proposes that
the conditional interim approval will
convert to a disapproval upon a letter
from EPA indicating that the State has
failed to submit the modeling and
demonstration of compliance with the
performance standard by the required
date.

If the State cannot meet the enhanced
I/M performance standard, the State
may demonstrate compliance with the
low enhanced performance standard
established in 40 CFR 51.351(g). That
section provides that states may select
the low enhanced performance standard
if they have an approved SIP for
reasonable further progress in 1996,
commonly known as either a 15 percent
reduction SIP or the 15 percent plan. In
fact EPA approval of 15 percent plans
has been delayed, and although EPA is
preparing to take action on 15 percent
plans in the near future, it is unlikely
that EPA will have completed final
action on most 15 percent plans prior to
the time EPA believes it would be
appropriate to give final or conditional
interim approval to I/M programs under
the NHSDA. In addition, New Jersey is
currently reassessing its 15 percent plan
to include the I/M program changes.
This reassessment is to be based on the
program as it is being implemented in
November 1999. If the results indicate
that the State will not achieve a 15
percent reduction in emissions, New
Jersey may choose to either make I/M
program improvements or add other
provisions to its overall control plan.

In enacting the NHSDA, Congress
evidenced an intent to have states
promptly implement I/M programs
under interim approval status to gather
the data necessary to support state
claims of appropriate credit for
alternative network design systems. By
providing that such programs must be
submitted within a four month period,
that EPA could approve I/M programs

on an interim basis based only upon
proposed regulations, and that such
approvals would last only for an 18
month period, it is clear that Congress
anticipated both that these programs
would start quickly and that EPA would
act quickly to give them interim
approval.

Many states have designed a program
to meet the low enhanced performance
standard, and have included that
program in their 15 percent plan
submitted to EPA for approval. Such
states anticipated that EPA would
propose approval both of the I/M
programs and the 15 percent plans on a
similar schedule, and thus that the I/M
programs would qualify for approval
under the low performance standard.
EPA does not believe it would be
consistent with the intent of the NHSDA
to delay action on interim I/M approvals
until the Agency has completed action
on the corresponding 15 percent plans.
Although EPA acknowledges that under
its regulations final approval of a low
enhanced I/M program after the 18-
month evaluation period would have to
await approval of the corresponding 15
percent plan, EPA believes that in light
of the NHSDA it can grant either final
or conditional interim approval of such
I/M plans provided that the Agency has
determined as an initial matter that
approval of the 15 percent plan is
appropriate, and has issued a proposed
approval of that 15 percent plan.

The State plans to submit a revised 15
percent plan. It is possible that New
Jersey’s proposed I/M program may fall
short of the enhanced I/M performance
standard but exceed the low enhanced
performance standard. If this is the case
and the emission reductions provided
by the I/M program allow the State to
fulfill the requirements of its 15 percent
plan, then EPA will review the 15
percent plan and propose action on it
shortly thereafter. Should EPA propose
approval of the 15 percent plan, EPA
will proceed to take conditional interim
approval action on the I/M plan. EPA
proposes in the alternative that if the
Agency proposes instead to disapprove
the 15 percent plan, EPA would then
disapprove the I/M plan as well because
the State would no longer be eligible to
select the low enhanced performance
standard under the terms of 40 CFR
51.351(g).

Network Type and Program
Evaluation—40 CFR 51.353

The federal I/M regulation requires
that enhanced programs shall include
an ongoing evaluation to quantify the
emission reduction benefits of the
program, and to determine if the
program is meeting the requirements of
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the CAA and the federal I/M regulation.
The I/M SIP revision submittal shall
include details on the program
evaluation and a schedule for submittal
of biennial evaluation reports, data from
a state-monitored or administered mass
emission test of at least 0.1 percent of
the vehicles subject to inspection each
year, a description of the sampling
methodology, the data collection and
analysis system, and the legal authority
enabling the evaluation program.

In order to determine whether the
State I/M program meets the enhanced
I/M performance standard, and is
therefore approvable, it must submit
modeling demonstrating that the
program achieves the required emission
reductions by the relevant dates.
Because of delayed program start-up
and program reconfiguration, the
existing modeling used by the State to
demonstrate compliance with the
performance standard is no longer
accurate, as it is based on start-up and
phase-in of testing and cut-points that
do not reflect the current program
configuration or start dates that the State
will actually implement. EPA believes,
based on the available modeling and its
own extrapolation of expected emission
reductions from the program, that the
State program will meet the
performance standard. The State must
conduct new modeling using the actual
program configuration and start dates to
verify that the performance standard
will in fact be met. For example, phase-
in cutpoints corresponding to the test-
type and correct program start-up dates
should be included in the new
modeling.

EPA is proposing conditional interim
approval of the State’s program at this
time consistent with the intent of the
NHSDA that state I/M programs be
promptly approved and implemented.
EPA proposes that this approval be
conditioned upon the requirement that
the State commit to conduct and submit
the necessary new modeling and
demonstration that the program will
meet the performance standard, by a
date certain within 12 months from
conditional interim approval. If the
State fails to submit this new modeling
within 12 months, EPA proposes that
the conditional interim approval will
convert to a disapproval upon a letter
from EPA indicating that the State has
failed to submit the modeling and
demonstration of compliance with the
performance standard by the required
date.

In addition, the existing I/M Rule
requires that the modeling demonstrate
that the state program has met the
performance standard by fixed
evaluation dates. The first such date is

January 1, 2000. However, few state
programs will be able to demonstrate
compliance with the performance
standard by that date as a result of
delays in program start-up and phase in
of testing requirements. EPA believes
that based on the provisions of the
NHSDA, the evaluation dates in the
current I/M Rule have been superseded.
Congress provided in the NHSDA for
state development of I/M programs that
would start significantly later than the
start dates in the current I/M Rule.
Consistent with Congressional intent,
such programs by definition will not
achieve full compliance with the
performance standard by the beginning
of 2000.

As explained above, EPA has
concluded that the NHSDA superseded
the start date requirements of the I/M
Rule, but that states should still be
required to start their programs as soon
as possible, which EPA has determined
would be by November 15, 1997.
Therefore, EPA believes that pursuant to
the NHSDA, the initial evaluation date
should be January 1, 2002. This
evaluation date will allow states to fully
implement their I/M programs and
complete one cycle of testing at full cut
points in order to demonstrate
compliance with the performance
standard.

New Jersey proposes to implement a
hybrid enhanced I/M program, under
which the State will maintain a system
of centralized test-only stations and
decentralized test-and-repair stations.
Under the program, motorists will be
able to choose where a vehicle is
inspected. As part of the State’s Request
for Proposal (RFP), New Jersey
requested that contractors submit
alternative network designs that may be
considered to be equal to or better than
the State’s proposed I/M program.

New Jersey commits to perform
transient emissions inspection on 0.1
percent of the vehicle population to
comply with the program evaluation
aspects of the I/M Rule.

With the conditions described above,
the State’s submittal meets the network
type and program evaluation
requirements of the federal I/M
regulation for interim approval.

Adequate Tools and Resources—40 CFR
51.354

The federal I/M regulation requires
the state to demonstrate that adequate
funding for the program is available. A
portion of the test fee or a separately
assessed per vehicle fee shall be
collected, placed in a dedicated fund
and used to finance the program.
Alternative funding approaches are
acceptable if it is demonstrated that the

funding can be maintained. Reliance on
funding from the state or local general
fund is not acceptable unless doing
otherwise would be a violation of the
state’s constitution. The I/M SIP
revision shall include a detailed budget
plan which describes the source of
funds for personnel, program
administration, program enforcement,
and purchase of equipment. The I/M SIP
revision shall also detail the number of
personnel dedicated to the quality
assurance program, data analysis,
program administration, enforcement,
public education and assistance and
other necessary functions.

In its revised I/M SIP revision
submittal, New Jersey indicates that $25
million in Capital Funds have been
dedicated to upgrade the central DMV
computer system. New Jersey also plans
to use any other source of funding that
is made available for auditing and
program oversight. The State also
indicates that the DEP’s funding request
will fully fund the DEP’s
responsibilities in the 1997 budget year.
Since the State has not indicated how
the I/M program will be funded past the
1997 budget year, the State must
confirm its plan for funding the
enhanced I/M program throughout its
duration by submitting supplemental
information to EPA prior to the end of
the 18-month interim period.

The State’s 1995 I/M SIP revision
submittal indicated that under
legislative authority, an amount of
$11.50 from each vehicle registration fee
will be deposited in the “Motor Vehicle
Inspection Program Fund.” This fund
may also receive funds from licensing
fees and enforcement fines. This fund
will be utilized for implementing,
administrating, evaluating, auditing and
enforcing the I/M program. The State
must confirm that these funds will be
available for the program functions
described above.

The DMV anticipates requiring a
staffing level of 172 full time employees
for the operation of the enhanced I/M
program. The State must confirm that
this level of funding and personnel will
be adequate to allow the program to
operate unhindered until it is no longer
necessary. Alternatives to this approach
would be acceptable, if the State can
demonstrate that adequate funding can
be maintained in some other fashion.

This is a minor deficiency and must
be corrected in the State’s final I/M SIP
revision submitted at the end of the 18-
month interim period.

Test Frequency and Convenience—40
CFR 51.355

The federal I/M regulation establishes
an enhanced I/M performance standard
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that assumes an annual test frequency;
however, other schedules may be
approved if the performance standard is
achieved. The SIP shall describe the test
year selection scheme, how the test
frequency is integrated into the
enforcement process and shall include
the legal authority, regulations or
contract provisions to implement and
enforce the test frequency. The program
shall be designed to provide convenient
service to the motorist by ensuring short
wait times, short driving distances and
regular testing hours.

New Jersey proposes a biennial test
frequency. Legal authority is contained
in the I/M SIP revision submittal.
Vehicles that violate this requirement
will have registrations denied or
revoked. New Jersey intends to make
use of existing inspection stations. Some
outdated stations may be closed and
new stations constructed to supplement
the inspection stations that will have
the new equipment installed. Standards
will be developed by New Jersey to keep
the wait times below 30 minutes.
Incentives will be provided to shorten
the wait times to 15 minutes.

The New Jersey submittal meets the
test frequency and convenience
requirements of the federal I/M
regulation for interim approvable.

Vehicle Coverage—40 CFR 51.356

The federal 1/M regulation establishes
a performance standard for enhanced I/
M programs that is based on coverage of
all 1968 and later model year light duty
vehicles and light duty trucks up to
8,500 pounds gross vehicle weight
rating (GVWR), and includes vehicles
operating on all fuel types. Other levels
of coverage may be approved if the
necessary emission reductions are
achieved. Vehicles registered or
required to be registered within the I/M
program area boundaries and fleets
primarily operated within the I/M
program area boundaries and belonging
to the covered model years and vehicle
classes comprise the subject vehicles.
Fleets may be officially inspected
outside of the normal I/M program test
facilities, if such alternatives are
approved by the program
administration, but shall be subject to
the same test requirements using the
same quality control standards as non-
fleet vehicles and shall be inspected in
the same type of test network as other
vehicles in the state, according to the
requirements of 40 CFR 51.353(a).
Vehicles which are operated on federal
installations located within an I/M
program area shall be tested, regardless
of whether the vehicles are registered in
the State or local I/M area.

The federal I/M regulation requires
that the SIP shall include the legal
authority or rule necessary to
implement and enforce the vehicle
coverage requirement, a detailed
description of the number and types of
vehicles to be covered by the program
and a plan for how those vehicles are to
be identified including vehicles that are
routinely operated in the area but may
not be registered in the area, and a
description of any special exemptions
including the percentage and number of
vehicles to be impacted by the
exemption. Such exemptions shall be
accounted for in the emissions
reduction analysis.

The New Jersey enhanced I/M
program requires all model years of light
and heavy duty gasoline-fueled vehicles
to undergo some form of emissions
inspection. The SIP submittal indicates
that, as of 1994, 4,830,771 vehicles will
be included in the I/M program. New
Jersey proposes to exempt diesel
vehicles, motorcycles, historic vehicles,
collector vehicles, farm equipment and
machinery, traction equipment, fire
trucks greater than 10,000 pounds
GVWR, in-transit construction
equipment and military tactical vehicles
operated on federal installations within
the State. Fleet vehicles primarily
operated in the State but registered in
other program areas will be identified
and may be inspected in New Jersey.
Vehicles registered in New Jersey but
primarily operated in another program
area are required to be inspected in New
Jersey.

The State’s draft request for proposal
(RFP) indicates that fleet vehicles
registered in the State or primarily
operated in the State are required to
participate in the enhanced I/M
program. Fleet vehicles may be
inspected at a test-only facility or
private inspection facility. Owners or
lessees of fleet vehicles may apply to
become a licensed private inspection
facility for self inspections. Fleet
vehicles which fail two consecutive
initial emissions tests are required to be
inspected at a test-only facility
following the second initial test.

New Jersey’s RFP has not been
finalized. This is a minor deficiency and
must be corrected in the State’s final 1/
M SIP revision submitted at the end of
the 18-month interim period.

Test Procedures and Standards—40 CFR
51.357

The federal I/M regulation requires
that written test procedures and pass/
fail standards shall be established and
followed for each model year and
vehicle type included in the program.
Test procedures and standards are

detailed in 40 CFR 51.357 and in the
EPA document entitled “High-Tech I/M
Test Procedures, Emission Standards,
Quality Control Requirements, and
Equipment Specifications”, EPA-AA-
EPSD-IM—-93-1, dated April 1994 and
“Acceleration Simulation Mode Test
Procedures, Emission Standards,
Quality Control Requirements, and
Equipment Specifications”, EPA-AA-
RSPD-IM-96-2, dated July 1996. The
federal I/M regulation also requires
vehicles that have been altered from
their original certified configuration
(i.e., engine or fuel switching) to be
subject to the requirements of
§51.357(d).

New Jersey’s proposed rules require
that all test procedures and standards
for the chassis model year and type will
be applied to vehicles with switched
engines. New Jersey’s proposed I/M
rules do not allow vehicles to switch to
a fuel type for which there is no
certified configuration. New Jersey’s I/M
program will be using a one-mode
Acceleration Simulation Mode (ASM)
emissions test for most of its fleet. New
Jersey has been working with other
states and the equipment manufacturers,
in coordination with EPA, to develop
their own procedures, specifications
and standards for one- and two-mode
ASM testing. It is anticipated that states’
test procedures, specifications and
standards will be released shortly.

In light of the anticipated release of
these test procedures and standards in
the near future and their importance to
the implementation of the program, EPA
believes that it is not appropriate to
proceed to conditional interim approval
prior to the submittal of the current
version of the procedures and standards.
Therefore, New Jersey must submit the
current version of its procedures and
standards to EPA within 30 days of
publication of this document.

Within 30 days of the publication of
this notice New Jersey must submit both
the current version of its test procedures
and standards for a one-mode ASM test
and a commitment to submit final test
procedures and standards by a date
certain which is no later than January
31, 1997. It is essential that the State
submit final test procedures and
standards no later than this date because
a significant lead time is necessary in
order for the program to begin testing as
planned. If the State does not submit the
latest draft of the test procedures and
standards within 30 days of the
publication of this notice or the State
fails to commit within 30 days to submit
approvable final test procedures and
standards for the one-mode ASM test as
specified above, then EPA proposes in
the alternative to disapprove the New
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Jersey I/M SIP. If the State commits to
submit the final procedures and
standards but these conditions are not
met, EPA will issue a letter to the State
indicating that the conditional interim
approval has been converted to a
disapproval.

Test Equipment—40 CFR 51.358

The federal I/M regulation requires
computerized test systems for
performing any measurement on subject
vehicles. The federal I/M regulation
requires that the state SIP submittal
include written technical specifications
for all test equipment used in the
program. The specifications shall
describe the emission analysis process,
the necessary test equipment, the
required features, and written
acceptance testing criteria and
procedures.

New Jersey has been working with
other states and the equipment
manufacturers, in coordination with
EPA, to develop their own,
specifications for one- and two-mode
ASM testing. It is anticipated that the
states’ test procedures, specifications
and standards will be released shortly.

In light of the anticipated release of
the specifications in the near future and
their importance to the implementation
of the program, EPA believes that it is
not appropriate to proceed to
conditional interim approval prior to
the submittal of the current version of
the equipment specifications. Therefore,
New Jersey must submit the current
version of its equipment specifications
to EPA within 30 days of the
publication of this document.

Within 30 days of the publication of
this notice, New Jersey must submit
both the current version of its test
equipment specifications for a one-
mode ASM test and a commitment to
submit final test equipment
specifications by a date certain which is
no later than January 31, 1997. It is
essential that the State submit final test
equipment specifications no later than
this date because a significant lead time
is necessary in order for the program to
begin testing as planned. If the State
does not submit the latest draft of the
test equipment specifications within 30
days of the publication of this notice or
the State fails to commit within 30 days
to submit approvable final test
equipment specifications for the one-
mode ASM test as specified above, then
EPA proposes in the alternative to
disapprove the New Jersey I/M SIP. If
the State commits to submit the final
equipment specifications but these
conditions are not met, EPA will issue
a letter to the State indicating that the

conditional interim approval has been
converted to a disapproval.

Quality Control—40 CFR 51.359

The federal I/M regulation requires
that states implement quality control
measures that will insure that emission
measurement equipment is calibrated
and maintained properly, and that
inspection, calibration records, and
control charts are accurately created,
recorded and maintained.

New Jersey’s draft RFP contains
quality control measures for the
emission measurement equipment,
record keeping requirements and
measures to maintain the security of all
documents used to establish compliance
with the inspection requirements. This
portion of the New Jersey submittal
complies with the quality control
requirements set forth in the federal I/
M regulation. However, questions
remain as to the details of the one-mode
ASM test as stated in the Test
Procedures and Standards section of
this notice. In addition, a draft RFP
cannot be accepted to comply with all
requirements of this section. The final
RFP should be forwarded to EPA upon
completion. This is a minor deficiency
and must be corrected in the State’s
final I/M SIP revision submitted at the
end of the 18-month interim period.

Waivers and Compliance Via Diagnostic
Inspection—40 CFR 51.360

The federal 1/M regulation allows for
the issuance of a waiver, which is a
form of compliance with the program
requirements that allow a motorist to
comply without meeting the applicable
test standards. For enhanced I/M
programs, an expenditure of at least
$450 in repairs, adjusted annually to
reflect the change in the Consumer Price
Index (CPI) as compared to the CPI for
1989, is required in order to qualify for
a waiver. Waivers can only be issued
after a vehicle has failed a retest
performed after all qualifying repairs
have been made. Any available warranty
coverage must be used to obtain repairs
before expenditures can be counted
toward the cost limit. Tampering related
repairs shall not be applied toward the
cost limit. Repairs must be appropriate
to the cause of the test failure. Repairs
for 1980 and newer model year vehicles
must be performed by a recognized
repair technician. The federal I/M
regulation allows for compliance via a
diagnostic inspection after failing a
retest on emissions and requires quality
control of waiver issuance. The I/M SIP
revision must set a maximum waiver
rate and must describe corrective action
that would be taken if the waiver rate

exceeds that committed to in the I/M
SIP revision.

New Jersey has requested that EPA
delay the implementation of the $450
waiver plus CPI adjustment requirement
until the year 2000. The State proposes
to phase-in the waiver by allowing 1981
and newer vehicles a $200 waiver limit.
No waivers will be granted to pre-1981
vehicles since New Jersey will require
that these vehicles only pass the idle
test. Owners applying for a waiver may
include proof of qualifying repairs that
were made up to 60 days prior to the
inspection date.

EPA is proposing to approve the
State’s request to extend the deadline
for the full implementation of the cost
waiver including the CPI adjustment
until January 1, 2000. This will allow
the State to complete one full cycle of
testing with the $200 cost waiver and
will also allow the State to complete a
full cycle of testing with the full $450
plus the annual CPI adjustment made
retroactively to 1989 cost waiver before
January 1, 2002 which is the
performance standard modeling
evaluation date. EPA believes, that
consistent with its interpretation that
the start dates and evaluation dates have
been extended by approximately two
years by the NHSDA, the full
implementation of the waiver can also
be extended by two years.

The New Jersey submittal meets the
waiver and compliance via diagnostic
inspection requirements of the federal I/
M regulation for interim approval.

Motorist Compliance Enforcement—40
CFR 51.361

The federal I/M regulation requires
that compliance shall be ensured
through the denial of motor vehicle
registration in enhanced 1I/M programs
unless an exception for use of an
existing alternative is approved. An
enhanced I/M area may use either
sticker-based enforcement programs or
computer-matching programs if either of
these programs were used in the
existing program that was operating
prior to passage of the CAA, and it can
be demonstrated that the alternative has
been more effective than registration
denial. The I/M SIP revision shall
provide information concerning the
enforcement process, legal authority to
implement and enforce the program,
and a commitment to a compliance rate
to be used for modeling purposes and to
be maintained in practice.

New Jersey proposed a system of
registration revocation for motorist
compliance enforcement. The DMV has
statutory authority under N.J.S.A. 39:5—
30 and 39:3-5 to deny or revoke motor
vehicle registration. New Jersey intends
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to use a registration revocation
enforcement program that will be
backed up by the use of windshield
stickers and computer matching of
vehicle and motorist information. The
method proposed by the State is as
effective as a registration denial system
because the ultimate enforcement
mechanism is the revocation or denial
of the vehicle registration. On August 6,
1996, New Jersey supplemented the
March 27, 1996 submittal with a flow
chart outlining the registration
revocation process. In its final submittal
of adopted regulations, the State should
include a detailed description of how
the registration revocation process will
be applied. This is a minor deficiency
and must be corrected in the State’s
final I/M SIP revision submitted at the
end of the 18-month interim period.

Motorist Compliance Enforcement
Program Oversight—40 CFR 51.362

The federal 1/M regulation requires
that the enforcement program shall be
audited regularly and shall follow
effective program management
practices, including adjustments to
improve operation when necessary. The
I/M SIP shall include quality control
and quality assurance procedures to be
used to insure the effective overall
performance of the enforcement system.
An information management system
shall be established which will
characterize, evaluate and enforce the
program.

New Jersey proposes to use an
electronic data capture system
facilitated by bar coding of critical
vehicle information that will allow
cross-referencing of test results. The
quality control provisions of this
program will be implemented by
members of the New Jersey DOT, DEP,
and State and local police officials. This
section of the New Jersey submittal
meets the requirements of the federal I/
M regulation for interim approval.

Quality Assurance—40 CFR 51.363

The federal I/M regulation requires
that an ongoing quality assurance
program shall be implemented to
discover, correct and prevent fraud,
waste, and abuse in the enhanced I/M
program. The program shall include
covert and overt performance audits of
the inspectors, audits of station and
inspector records, equipment audits,
and formal training of all state I/M
enforcement officials and auditors. A
description of the quality assurance
program which includes written
procedure manuals on the above
discussed items must be submitted as
part of the SIP.

In New Jersey’s draft RFP, a
description of the quality assurance
program is given. DEP and DOT will
perform performance audits, record
audits, and equipment audits in
accordance with the requirements of the
federal I/M regulation.

The State’s RFP is still in draft form.
This is a minor deficiency and must be
corrected in the State’s final I/M SIP
revision submitted at the end of the 18-
month interim period.

Enforcement Against Contractors,
Stations and Inspectors—40 CFR 51.364

The federal I/M regulation requires
that enforcement against licensed
stations, contractors and inspectors
shall include swift, sure, effective, and
consistent penalties for violation of
program requirements. The federal I/M
regulation requires the establishment of
minimum penalties for violations of
program rules and procedures that can
be imposed against stations, contractors
and inspectors. The legal authority for
establishing and imposing penalties,
civil fines, license suspensions and
revocations must be included in the I/
M SIP revision. State quality assurance
officials shall have the authority to
temporarily suspend station and/or
inspector licenses immediately upon
finding a violation that directly affects
emission reduction benefits, unless
constitutionally prohibited. An official
opinion explaining any state
constitutional impediments to
immediate suspension authority must
be included in the submittal. The I/M
SIP revision shall describe the
administrative and judicial procedures
and responsibilities relevant to the
enforcement process, including which
agencies, courts and jurisdictions are
involved, who will prosecute and
adjudicate cases and the resources and
sources of those resources which will
support this function.

New Jersey submitted State
regulations published on October 2,
1995, which include a penalty schedule
as required under this section of the I/
M Rule. The State’s regulations provide
for up to lifetime suspensions of
inspection licenses for most major
violations. The regulations also describe
administrative and judicial procedures
with respect to the enforcement of this
portion of the program. As a result, EPA
finds that this section of the New Jersey
submittal meets the requirements of the
federal I/M regulation for interim
approval.

Data Collection—40 CFR 51.365

Accurate data collection is essential to
the management, evaluation and
enforcement of an I/M program. The

federal 1/M regulation requires data to
be gathered on each individual test
conducted and on the results of the
quality control checks of test equipment
required under 40 CFR 51.359.

In New Jersey’s 1995 I/M SIP revision
submittal, the State indicated it will
collect data to distinguish complying
and noncomplying vehicles and
inspection facilities. For each vehicle
tested, New Jersey will require
collection of data as outlined in the
federal I/M regulation. Results of the
visual inspection of the catalytic
converter, gas cap, evaporative system,
and the pressure and purge test will also
be provided. Results of quality control
checks will be reported and identified
by station number, system number, date
and start time. Additionally, New Jersey
is awaiting guidance from ECOS on the
data collection requirements for the
short term program evaluation. New
Jersey’s data collection procedure is not
yet finalized. This is a minor deficiency
and must be corrected in the State’s
final I/M SIP revision submitted at the
end of the 18-month interim period.

Data Analysis and Reporting—40 CFR
51.366

Data analysis and reporting are
required to allow for monitoring and
evaluation of the program by the state
and EPA. The federal I/M regulation
requires annual reports to be submitted
which provide information and
statistics and summarize activities
performed for each of the following
programs: testing, quality assurance,
quality control and enforcement. These
reports are to be submitted by July and
shall provide statistics for the period of
January to December of the previous
year. A biennial report shall be
submitted to EPA which addresses
changes in program design, regulations,
legal authority, program procedures and
any weaknesses in the program found
during the two-year period and how
these problems will be or were
corrected.

New Jersey, in its draft RFP, requires
the contractor to provide the
information to the State in order to meet
the requirements of the federal I/M
regulation. The State commits to
submitting these reports to EPA by July
of each year for data collected January
to December of the previous year.

The State’s RFP is not completed.
This is a minor deficiency and must be
corrected in the State’s final I/M SIP
revision submitted at the end of the 18-
month interim period.
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Inspector Training and Licensing or
Certification—40 CFR 51.367

The federal I/M regulation requires all
inspectors to be formally trained and
licensed or certified to perform
inspections.

The State’s I/M SIP revision submittal
requires inspectors to be trained by the
contractor or subcontractor and licensed
by the DMV. Trainees will be required
to pass both a written and a hands-on
test in order to be licensed.

This element of New Jersey’s SIP
submittal meets the requirements of the
federal I/M regulation for interim
approval.

Public Information and Consumer
Protection—40 CFR 51.368

The federal I/M regulation requires
the I/M SIP to include public
information and consumer protection
programs.

At least three months prior to I/M
program implementation, New Jersey
will inform the motoring public on the
environmental benefits and
requirements of the program. As
indicated in the draft RFP, the State,
through a contractor, will continue a
public awareness program throughout
the contract life of seven years.
Motorists that fail the emissions test
will receive statistics on the repair
facilities in the area.

New Jersey’s proposed I/M program
provides for motorists to be informed of
program requirements and protected
from potential abuses by inspectors and/
or stations. The State’s submittal
indicates that a public information
program will be undertaken prior to
program commencement; however, it
does not include a description of the
activities planned. Based on the
unfavorable reaction the public had at
the start of other states’ programs,
public awareness is a crucial element of
the program. This is a minor deficiency
and must be corrected in the State’s
final I/M SIP revision submitted at the
end of the 18-month interim period.

Improving Repair Effectiveness—40 CFR
51.369

Effective repairs are key to achieving
program goals. The federal I/M
regulation requires states to take steps to
ensure that the capability exists in the
repair industry to repair vehicles. The I/
M SIP must include a description of the
technical assistance program to be
implemented, a description of the
procedures and criteria to be used in
meeting the performance monitoring
requirements in the federal I/M
regulation, and a description of the
repair technician training resources
available in the community.

The State is developing an Emission
Technician Education Plan to improve
the skills of the current and future
technicians. The State will utilize the
Automotive Service Excellence (ASE)
L1 exam as the final examination for the
training program after taking a course on
New Jersey-specific enhanced I/M
requirements. Performance monitoring
will be performed in accordance with
the requirements of the federal I/M
regulation. Motorists that fail the initial
test will be given a summary of the
performance of individual repair
facilities in order to help the motorist to
select a repair facility that has
demonstrated the ability to effectively
repair failing vehicles. The State’s
submittal meets the repair effectiveness
requirements of the federal I/M
regulation for interim approval.

Compliance With Recall Notices—40
CFR 51.370

The federal 1/M regulation requires
the states to establish methods to ensure
that vehicles that are subject to
enhanced I/M and are included in an
emission related recall receive the
required repairs prior to completing the
emission test and/or renewing the
vehicle registration.

In its I/M submittal the State requires
motorists to obtain recall repairs in
order to complete the inspection
process. Motorists will be notified at the
inspection station of any outstanding
recalls. The State commits to providing
an annual report providing information
on recall compliance. The State’s
submittal meets the recall notice
requirements of the federal I/M
regulation for interim approval.

On-road Testing—40 CFR 51.371

The federal I/M regulation requires
on-road testing in enhanced I/M areas.
The use of either remote sensing devices
(RSD) or roadside pullovers including
tailpipe emission testing can be used to
meet the federal I/M regulation. The I/
M program must include on-road testing
of 0.5 percent of the subject fleet or
20,000 vehicles, whichever is less, in
the nonattainment area or the I/M
program area. Motorists that have
passed an emission test and are found
to be high emitters as a result of an on-
road test shall be required to pass an
out-of-cycle test.

New Jersey proposes to utilize RSD to
identify high emitters for roadside
pullovers. Testing will be conducted on
20,000 vehicles each cycle. The RSD
program will be conducted in two
phases. Phase | will be utilized for fleet
characterization and data collection.
The data also will be used to develop a
correlation between RSD results and

results from the enhanced I/M test. The
RSD cutpoints will also be determined.
These cutpoints are not required to be
the same as the cutpoints established for
the enhanced I/M emissions test since
RSD will identify only gross emitters.
Phase Il of the program will require
vehicles that fail the test to have an off-
cycle emission inspection within 30
days.

The State’s submittal meets the on-
road testing requirements of the federal
I/M regulation for interim approval.

State Implementation Plan
Submissions/Implementation
Deadlines—40 CFR 51.372-51.373

These sections of the federal I/M
regulations require that the state outline
program milestones and provide an
implementation schedule.

New Jersey’s I/M SIP revision
submittal contains the proposed
enhanced I/M program regulations.
However, the State should review its
1995 I/M SIP revision submittal and its
revised 1996 SIP submittal to eliminate
any inconsistencies between the
submittals. Final equipment
specifications have not been developed.
The RFP is in draft form as of the date
of this notice. Licensing and
certification of inspectors will be
performed prior to the start of the
program in 1997. Mandatory testing is
scheduled to begin in 12 months after
conditional interim approval. Full
stringency cutpoints are proposed to be
implemented in January 2000. With the
conditions noted above, the State’s
submittal includes the relevant program
requirements of the federal I/M
regulation for interim approval.

I11. Discussion for Rulemaking Action

Today’s notice of proposed
conditional interim approval begins a
30-day time period for the State to make
a commitment to EPA to correct the
major deficiencies of the I/M SIP
revision that EPA has identified, by
dates certain as described in this notice.
These major deficiencies are:

Enhanced I/M Performance Standard
Modeling

In order to determine whether the
state I/M program meets the enhanced 1/
M performance standard, and is
therefore approvable, states must submit
modeling demonstrating that the
program achieves the required emission
reductions by the relevant dates. New
Jersey did not include all modeling
assumptions in its submittal. Given that
New Jersey plans to use a one-mode
Acceleration Simulation Mode (ASM)
test procedure, it is possible that final
modeling assumptions would not be
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available for some time since an
acceptable test procedure or emission
reduction credits for this test have yet
to be established. EPA and states
interested in using ASM have been
actively pursuing acceptable test
procedures using one and two ASM
modes.

Test Procedures, Standards and
Equipment

Written test procedures and pass/fail
standards and equipment specifications
shall be established and followed for
each model year and vehicle type
included in the program. Test
procedures and standards are detailed
in 40 CFR 51.357 and in the EPA
document entitled ““High-Tech I/M Test
Procedures, Emission Standards,
Quality Control Requirements, and
Equipment Specifications”, EPA-AA-
EPSD-IM—-93-1, dated April 1994 and
“Acceleration Simulation Mode Test
Procedures, Emission Standards,
Quality Control Requirements, and
Equipment Specifications”, EPA-AA-
RSPD-IM-96-2, dated July 1996.

New Jersey’s I/M program will be
using a one-mode Acceleration
Simulation Mode (ASM) emissions test
for most of its fleet. New Jersey has been
working with other states and the
equipment manufacturers, in
coordination with EPA, to develop their
own procedures, specifications and
standards for one- and two-mode ASM
testing. It is anticipated that states’ test
procedures, specifications and
standards will be released shortly. EPA
must receive the State’s test procedures,
standards and equipment specifications
well before testing begins since
finalization of these program elements is
critical to the program beginning
operation as planned.

Within 30 days of publication of this
document, the State must make a
commitment to EPA to correct these
major deficiencies, by dates certain. In
the case of the test procedures,
standards and equipment specifications
EPA is requiring that the State submit
final versions of these materials by
January 31, 1997. EPA believes that the
State must finalize these elements far in
advance of the planned start date for the
program so that equipment may be
purchased and installed and the
program’s start date is not jeopardized.
In the case of the performance standard
modeling, EPA is requiring that the
State submit the required modeling no
later than 12 months from the date of
the publication of the notice of
conditional interim approval. If the
State does not make such a commitment
within 30 days, EPA today is proposing

in the alternative that this SIP revision
be disapproved.

If EPA disapproves this submission or
if the State does not correct the major
deficiencies identified above and
implement the interim program
pursuant to section 110(k) so that the
conditional interim approval converts to
a disapproval, EPA, under section
179(a)(2), must apply one of the
sanctions set forth in section 179(b)
within 18 months of such disapproval
or finding. Section 179(b) provides two
sanctions available to the Administrator:
highway funding and the imposition of
emission offset requirements. In EPA’s
August 4, 1994 final sanctions rule, (See
59 FR 39832) the sequence of mandatory
sanctions for findings and disapprovals
made pursuant to section 179 of the
CAA was finalized. This rulemaking
states that the section 179(b)(2) offset
sanction applies in an area 18 months
from the date when the EPA makes a
finding or a disapproval under section
179(a) with regard to that area.
Furthermore, the section 179(b)(1)
highway funding restrictions apply in
an area six months following
application of the offset sanction. This
nondiscretionary process for imposing
and lifting sanctions is set forth at 40
CFR 52.31.

If the State makes the commitment
within 30 days, EPA’s conditional
interim approval of the plan will last
until the date by which the State has
committed to cure all of the major
deficiencies. EPA expects that within
this period the State will not only
correct the major deficiencies as
committed to by the State, but that the
State will also begin program start-up by
November 15, 1997. If the State does not
correct the major deficiencies and begin
the implementation of the program by
the required dates, EPA is proposing in
this document that the conditional
interim approval will be converted to a
disapproval after a finding letter is sent
to the State.

IV. Explanation of the Interim
Approval

At the end of the 18-month interim
period, the approval status for this
program will automatically lapse
pursuant to the NHSDA. It is expected
that the State will at that time be able
to make a demonstration of the
program’s effectiveness using an
appropriate evaluation criteria. Since
EPA expects that these programs will
have started by November 15, 1997, the
State will have at least six months of
program data that can be used for the
demonstration. If the State fails to
provide a demonstration of the
program’s effectiveness to EPA within

18 months of the conditional interim
approval, the interim approval will
lapse, and EPA will be forced to
disapprove the State’s I/M SIP revision.
If the State’s program evaluation
demonstrates a lesser amount of
emission reductions actually realized
than were claimed in the State’s
previous submittal, EPA will adjust the
State’s credits accordingly, and use this
information to act on the State’s final 1/
M program.

V. Further Requirements for Final I/M
SIP Approval

At the end of the 18-month interim
period, which is started by the
conditional interim approval of the I/M
SIP revision, final approval of the
State’s plan will be granted based upon
the following criteria:

1. The State has complied with all the
conditions of its commitment to EPA,

2. EPA’s review of the State’s program
evaluation confirms that the appropriate
amount of program credit was claimed
by the State and was achieved with the
interim program,

3. Final program regulations are
submitted to EPA, and

4. The State I/M program meets all of
the requirements of the federal I/M
regulation, including those deficiencies
found de minimis for purposes of
interim approval.

V1. EPA’s Evaluation of the Interim
Submittal

EPA is proposing a conditional
interim approval of the New Jersey SIP
revision for enhanced I/M, which was
submitted on March 27, 1996. EPA is
soliciting public comments on the
issues discussed in this notice or on
other relevant matters. These comments
will be considered before taking
subsequent action. Interested parties
may participate in the federal
rulemaking procedure by submitting
written comments to the EPA Regional
office listed in the ADDRESSES section of
this document.

Proposed Action

EPA is proposing conditional interim
approval of this revision to the New
Jersey SIP for an enhanced I/M program
based on certain conditions.

Major Deficiencies

(1) New Jersey must within 30 days of
the publication of this notice: (1) Submit
the current version of its one-mode
ASM test procedures, standards and
equipment specifications to EPA and (2)
commit to submitting final test
procedures, standards and equipment
specifications to EPA by a date certain
but no later than January 31, 1997.
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(2) New Jersey must commit within 30
days of the publication of this notice to
submit modeling results once acceptable
test procedures and standards have been
developed for one-mode ASM. This
commitment must be fulfilled by a date
certain but no later than 12 months after
conditional interim approval.

Minor Deficiencies

(1) New Jersey must submit proof that
adequate funding will be available
throughout the life of the program.

(2) New Jersey must submit final
requirements for inspection of fleet
vehicles.

(3) New Jersey’s quality control
measures must be in accordance with
the requirements set forth in 40 CFR
51.359.

(4) New Jersey must provide a
detailed description of its motorist
compliance enforcement program.

(5) New Jersey must provide a
description of the procedures that will
ensure program quality; such as audits,
and training requirements.

(6) New Jersey must provide final
program requirements for data
collection.

(7) New Jersey must provide final
procedures for analyzing and reporting
program data.

(8) New Jersey must complete the
public information program, including
the repair station report card.

Nothing in this action should be
construed as permitting or allowing or
establishing a precedent for any future
request for revision to any state
implementation plan. Each request for
revision to the state implementation
plan shall be considered separately in
light of specific technical, economic,
and environmental factors and in
relation to relevant statutory and
regulatory requirements.

Administrative Requirements
Executive Order 12866

This action has been classified as a
Table 3 action for signature by the
Regional Administrator under the
procedures published in the Federal
Register on January 19, 1989 (54 FR
2214-2225), as revised by a July 10,
1995 memorandum from Mary Nichols,
Assistant Administrator for Air and
Radiation. The Office of Management
and Budget (OMB) has exempted this
regulatory action from E.O. 12866
review.

Regulatory Flexibility Act

Under the Regulatory Flexibility Act,
5 U.S.C. 600 et seq., EPA must prepare
a regulatory flexibility analysis
assessing the impact of any proposed or

final rule on small entities. 5 U.S.C. 603
and 604. Alternatively, EPA may certify
that the rule will not have a significant
impact on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
enterprises, and government entities
with jurisdiction over populations of
less than 50,000.

Conditional approvals of SIP
submittals under section 110 and
subchapter I, part D of the CAA do not
create any new requirements but simply
approve requirements that the State is
already imposing. Therefore, because
the Federal SIP approval does not
impose any new requirements, | certify
that it does not have a significant impact
on any small entities affected. Moreover,
due to the nature of the Federal-State
relationship under the CAA, preparation
of a flexibility analysis would constitute
federal inquiry into the economic
reasonableness of state action. The
Clean Air Act forbids EPA to base its
actions concerning SIPs on such
grounds. Union Electric Co. v. U.S. EPA,
427 U.S. 246, 255-66 (1976); 42 U.S.C.
7410(a)(2).

If the conditional approval is
converted to a disapproval under
section 110(k), based on the State’s
failure to meet the commitment, it will
not affect any existing State
requirements applicable to small
entities. Federal disapproval of the State
submittal does not affect its state-
enforceability. Moreover, EPA’s
disapproval of the submittal does not
impose a new federal requirement.
Therefore, EPA certifies that this
disapproval action does not have a
significant impact on a substantial
number of small entities because it does
not remove existing requirements nor
does it substitute a new federal
requirement.

Unfunded Mandates

Under section 202 of the Unfunded
Mandates Reform Act of 1995
(““Unfunded Mandates Act”), signed
into law on March 22, 1995, EPA must
prepare a budgetary impact statement to
accompany any proposed or final rule
that includes a federal mandate that
may result in estimated costs to State,
local, or tribal governments in the
aggregate; or to private sector, of $100
million or more. Under section 205,
EPA must select the most cost-effective
and least burdensome alternative that
achieves the objectives of the rule and
is consistent with statutory
requirements. Section 203 requires EPA
to establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

EPA has determined that the approval
action proposed does not include a
federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This federal action
approves pre-existing requirements
under State or local law, and imposes
no new federal requirements.
Accordingly, no additional costs to
State, local, or tribal governments, or to
the private sector, result from this
action.

The Administrator’s decision to
approve or disapprove the SIP revision
will be based on whether it meets the
requirements of section 110(a)(2)(A)—(K)
and part D of the Clean Air Act, as
amended, and EPA regulations in 40
CFR Part 51.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Hydrocarbons, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401-7671q.

Dated: October 18, 1996.

William J. Muszynski,

Deputy Regional Administrator.

[FR Doc. 96-27951 Filed 10-30-96; 8:45 am]
BILLING CODE 6560-50-P

40 CFR Part 52
[MD037-3008, MD037-3009; FRL-5642-3]

Approval and Promulgation of Air
Quality Implementation Plans; State of
Maryland; Enhanced Motor Vehicle
Inspection and Maintenance Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed Conditional Approval.

SUMMARY: EPA is proposing conditional
approval of a State Implementation Plan
(SIP) revision submitted by the State of
Maryland. This revision establishes and
requires the implementation of an
enhanced motor vehicle inspection and
maintenance (I/M) program in the
counties of Anne Arundel, Baltimore,
Calvert, Carroll, Cecil, Charles,
Frederick, Harford, Howard,
Montgomery, Prince George’s, Queen
Anne’s, and Washington, and the City of
Baltimore. The intended effect of this
action is to propose conditional
approval of the Maryland enhanced
motor vehicle I/M program. EPA is
proposing conditional approval because
Maryland’s SIP revision is deficient in
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some manner with respect to
requirements of the CAA and EPA’s I/
M program regulations. EPA regards the
following deficiencies of the Maryland
program as those most significantly
affecting its operation: lack of legal
authority, performance standard
remodeling, and finalized program
regulations. EPA expects that Maryland
will work quickly to remedy these
items. EPA also cites below other flaws
of the program. While these areas are
less significant to the program’s
immediate success, they still need to be
corrected so as to achieve the program’s
full air quality potential. This action is
taken under Section 110 of the 1990
Clean Air Act (the Act, or CAA).

DATES: Comments must be received on
or before December 2, 1996.
ADDRESSES: Comments may be mailed to
David L. Arnold, Chief, Ozone/CO &
Mobile Sources Section, Mailcode
3AT21, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107. Copies of the documents relevant
to this action are available for public
inspection during normal business
hours at the Air, Radiation, and Toxics
Division, U.S. Environmental Protection
Agency, Region Ill, 841 Chestnut
Building, Philadelphia, Pennsylvania
19107 and the Maryland Department of
the Environmental, 2500 Broening
Highway, Baltimore, Maryland 21224.
FOR FURTHER INFORMATION CONTACT:
Catherine L. Magliocchetti @ 215-566—
2174, at the EPA Region Ill address
above, or via e-mail at

magliocchet-
ti.catherine@epamail.epa.gov. While
information may be requested via e-
mail, comments must be submitted in
writing to the Region Il office.

SUPPLEMENTARY INFORMATION:
l. Introduction

Motor vehicles are significant
contributors of volatile organic
compounds (VOC), carbon monoxide
(CO) and nitrogen oxide (NOx)
emissions. An important control
measure to reduce these emissions is the
implementation of a motor vehicle
inspection and maintenance (I/M)
program. Despite being subject to the
most rigorous vehicle pollution control
program in the world, cars and trucks
still create toxic contaminants, about
half of the ozone air pollution and
nearly all of the carbon monoxide air
pollution in United States cities. Of all
highway vehicles, passenger cars and
light-duty trucks emit most of the
vehicle-related carbon monoxide and
ozone-forming hydrocarbons. They also
emit substantial amounts of nitrogen

oxides and air toxics. Although the U.S.
has made progress in reducing
emissions of these pollutants, total fleet
emissions remain high. This is because
the number of vehicle miles traveled on
U.S. roads has doubled in the last 20
years to 2 trillion miles per year,
offsetting much of the technological
progress in vehicle emission control
over the same two decades. Projections
indicate that the steady growth in
vehicle travel will continue. Ongoing
efforts to reduce emissions from
individual vehicles will be necessary to
achieve our air quality goals.

Today'’s cars are absolutely dependent
on properly functioning emission
controls to keep pollution levels low.
Minor malfunctions in the emission
control system can increase emissions
significantly, and the average car on the
road emits three to four times the new
car standard. Major malfunctions in the
emission control system can cause
emissions to skyrocket. As a result, 10
to 30 percent of cars are causing the
majority of the vehicle-related pollution
problem. Unfortunately, it is rarely
obvious which cars fall into this
category, as the emissions themselves
may not be noticeable and emission
control malfunctions do not necessarily
affect vehicle driveability.

Effective I/M programs, however, can
identify these problem cars and assure
their repair. I/M programs ensure that
cars are properly maintained during
customer use. I/M produces emission
reduction results soon after the program
is put in place.

The Clean Air Act as amended in
1990 (the Act) requires that most
polluted cities adopt either “‘basic” or
“enhanced” I/M programs, depending
on the severity of the problem and the
population of the area. The moderate
ozone nonattainment areas, plus
marginal ozone areas with existing or
previously required I/M programs, fall
under the “basic’ I/M requirements.
Enhanced programs are required in
serious, severe, and extreme ozone
nonattainment areas with urbanized
populations of 200,000 or more; CO
areas that exceed a 12.7 parts per
million (ppm) design value t with
urbanized populations of 200,000 or
more; and all metropolitan statistical
areas with a population of 100,000 or

1The air quality design value is estimated using
EPA guidance. Generally, the fourth highest
monitored value with 3 complete years of data is
selected as the ozone design value because the
standard allows one exceedance for each year. The
highest of the second high monitored values with
2 complete years of data is selected as the carbon
monoxide design value.

more in the Northeast Ozone Transport
Region.

“Basic” and “‘enhanced” I/M
programs both achieve their objectives
by identifying vehicles that have high
emissions as a result of one or more
malfunctions, and requiring them to be
repaired. An “enhanced” program
covers more of the vehicles in operation,
employs inspection methods that are
better at finding high emitting vehicles,
and has additional features to better
assure that all vehicles are tested
properly and effectively repaired.

The Act requires states to make
changes to improve existing I/M
programs or to implement new ones for
certain nonattainment areas. Section
182(a)(2)(B) of the Act directed EPA to
publish updated guidance for state I/M
programs, taking into consideration
findings of the Administrator’s audits
and investigations of these programs.
The Act further requires each area
required to have an I/M program to
incorporate this guidance into the SIP.
Based on these requirements, EPA
promulgated I/M regulations on
November 5, 1992 (57 FR 52950,
codified at 40 Code of Federal
Regulations (CFR) 51.350-51.373),
herein referred to as the November 1992
I/M Rule. Flexibility amendments to
this rule, which provided for a low
enhanced I/M performance standard
were published on September 18, 1995
(60 FR 48029) and additional I/M
flexibility amendments for qualified
areas in the OTR were published on July
25,1996 (61 FR 39031).

Under sections 182(c)(3), 187(a)(6)
and 187(b)(1) of the Act, any area having
a 1980 Bureau of Census-defined
urbanized area population of 200,000 or
more and that is either: (1) designated
as serious or worse ozone
nonattainment or (2) moderate or
serious CO nonattainment areas with a
design value greater than 12.7 ppm,
shall implement enhanced I/M in the
1990 Census-defined urbanized area.
The Act also established the ozone
transport region (OTR) in the
northeastern United States which
includes the States of Maine, Vermont,
New Hampshire, Massachusetts, Rhode
Island, Connecticut, New York, New
Jersey, Maryland, Delaware, and
Northern Virginia and the District of
Columbia. Sections 182(c)(3) and
184(b)(1)(A) of the Act require the
implementation of enhanced I/M
programs in all metropolitan statistical
areas (MSAs) located in the OTR that
have a population of 100,000 or more
people.

The I/M regulation establishes
minimum performance standards for
basic and enhanced I/M programs as
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well as requirements for the following:
Network type and program evaluation;
adequate tools and resources; test
frequency and convenience; vehicle
coverage; test procedures and standards;
test equipment; quality control; waivers
and compliance via diagnostic
inspection; motorist compliance
enforcement; motorist compliance
enforcement program oversight; quality
assurance; enforcement against
contractors, stations and inspectors;
data collection; data analysis and
reporting; inspector training and
licensing or certification; public
information and consumer protection;
improving repair effectiveness;
compliance with recall notices; on-road
testing; SIP revisions; and
implementation deadlines. The
performance standard for enhanced I/M
programs is based on a high-technology
transient test, known as IM240, for new
technology vehicles (i.e, those with
closed-loop control and, especially, fuel
injected engines), including a transient
loaded exhaust short test incorporating
hydrocarbons (HC), CO and NOx
cutpoints, an evaporative system
integrity (pressure) test and an
evaporative system performance (purge)
test.

Under the November 1992 I/M Rule
enhanced I/M programs were required
to initially begin phased-in
implementation by January 1, 1995,
with final full implementation slated for
January 1, 1996. Due to recent EPA rule
changes, and the flexibility afforded by
the National Highway Systems
Designation Act of 1995 (NHA), EPA
believes, as explained below, that all
states should be afforded extra time to
begin full implementation of their
enhanced I/M programs.

11. Background

The State of Maryland is part of the
OTR and contains the following MSAs
or parts thereof with populations of
100,000 or more: Baltimore;
Washington, DC; Hagerstown; and the
Philadelphia-Wilmington-Trenton
Consolidated MSA. Sections 182(c)(3)
and 184(b)(1)(A) of the Act require all
states in the OTR region which contain
MSAs or parts thereof with populations
of 100,000 or more, to submit a SIP
revision for an enhanced I/M program.

OnJuly 11, 1995 the Maryland
Department of the Environment (MDE)
submitted to EPA a SIP revision for an
enhanced I/M program. This SIP
revision included a copy of the final
enhanced I/M regulations, the Maryland
Transportation Article at Title 23,
Subtitle 2 (herein referred to as Subtitle
2 of the Maryland Transportation
Avrticle); the Maryland 1/M Request for

Proposals (RFP); the Maryland I/M
legislation, and supporting documents.
On March 27, 1996, MDE submitted an
amendment to this SIP revision, in
response to changes to the federal
program requirements resulting from
new federal legislation governing
enhanced I/M programs, and EPA rule
changes to the program. Maryland
originally had submitted fully adopted
state regulations in the July 11, 1995
revision. Parts of the Maryland I/M
regulations were reproposed by
Maryland because of the flexibility
afforded from the federal and state
legislative changes, and Maryland’s
amendment to the SIP revision contains
proposed regulatory changes to
Maryland’s program. As a condition of
this rulemaking, Maryland will need to
fully adopt and submit final regulations
to EPA.

EPA’s summary of the requirements of
the federal I/M rule as found in 40 CFR
51.350 through 51.373, and EPA’s
analysis of Maryland’s submittal are
outlined below. A more detailed
analysis of Maryland’s submittal is
contained in a Technical Support
Document (TSD) dated September 3,
1996 which is available from the Region
111 office, listed in the ADDRESSES
section. Parties desiring additional
details on the federal I/M regulation are
referred to the November 5, 1992
Federal Register document (57 FR
52950) or 40 CFR 51.350 through
51.373, as well as the I/M Flexibility
Amendments in the September 18, 1995
Federal Register document (60 FR
48029) and the additional I/M flexibility
amendments for qualified areas in the
OTR, published on July 25, 1996 at (61
FR 39031).

I11. EPA’s Analysis of Maryland
Enhanced I/M Program

As discussed above, sections
182(c)(3), 184(b)(1)(A), 187(a)(6) and
187(b)(1) of the Act require that States
adopt and implement regulations for an
enhanced I/M program in certain areas.
Based upon EPA’s review of Maryland’s
submittal, EPA believes Maryland has
not complied with all aspects of the Act
and the I/M rule. For certain sections of
the I/M rule and/or of the Act, which
are identified below and with which
Maryland has not yet fully complied,
EPA proposes to conditionally approve
the SIP revision if EPA receives a
commitment from Maryland to correct
said deficiencies. Before EPA can
continue with the rulemaking process,
Maryland must make a commitment
within 30 days of October 31, 1996 to
correct these deficiencies by a date
certain within 1 year of EPA’s
conditional approval. If Maryland does

not make this commitment, EPA
proposes in the alternative to
disapprove the Maryland I/M SIP
revision. In addition, Maryland must
correct these deficiencies by the date
specified in the commitment, or the
conditional approval will convert to a
disapproval under the Act section
110(k)(4).

Applicability—40 CFR 51.350

Sections 182(c)(3) and 184(b)(1)(A) of
the Act and 40 CFR 51.350(a) require all
states in the OTR which contain MSAs
or parts thereof with populations of
100,000 or more to implement an
enhanced I/M program. The State of
Maryland is part of the OTR and
contains the following MSAs or parts
thereof with populations of 100,000 or
more: Baltimore; Washington, DC;
Hagerstown; and the Philadelphia-
Wilmington-Trenton Consolidated
MSA. The Baltimore; Washington, DC;
and Philadelphia areas are also
classified as serious or worse
nonattainment areas and are also
required to implement an enhanced I/M
program as per section 182(c)(3) of the
Act and 40 CFR 51.350(2).

Under the requirements of the Act,
the following 14 jurisdictions in
Maryland (which are located in the
above listed MSAS) are subject to the
enhanced I/M program requirements:
Anne Arundel, Baltimore, Carroll,
Calvert, Cecil, Charles, Frederick,
Harford, Howard, Montgomery, Prince
George’s, Queen Anne’s, and
Washington counties, and the City of
Baltimore.

The Maryland I/M legislative
authority (Subtitle 2 of the Maryland
Transportation Article) provides the
legal authority to establish the
geographic boundaries of the program.
The program boundaries listed in
Appendix C of the SIP revision are the
inclusive zipcode listings for all of the
jurisdictions listed above, and meet the
federal I/M requirements under
§51.350.

The federal I/M regulation requires
that the state program shall not sunset
until it is no longer necessary. EPA
interprets the federal regulation as
stating that a SIP which does not sunset
prior to the attainment deadline for each
applicable area satisfies this
requirement.

Maryland’s legislative authority for
this program states in section 23-208
that unless changed by Act of the
legislature the program shall sunset on
December 31, 2001, which is before
Baltimore’s severe nonattainment
deadline of November 15, 2005.
However, section 23—-202 of the
legislative authority apparently
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supersedes section 23-208, stating that
this program shall remain in effect for
as long as required by federal law. EPA
needs confirmation from the State
Attorney General’s Office that section
23-202 applies to Maryland’s program,
and whether section 23—202 constitutes
an Act of the legislature extending the
sunset date in section 23-208.
Therefore, EPA proposes to
conditionally approve the Maryland SIP
based upon a commitment from
Maryland within 30 days, to either
provide such an opinion from the State
Attorney General’s Office that clearly
says that Maryland’s interpretation of
the sunset date is no earlier than
November 15, 2005; or in the absence of
such an opinion, to commit to provide
EPA with new legislative authority that
allows for such an extended sunset date
of the program. Maryland’s commitment
must provide for either, (a) the opinion,
or (b) the authority, to be provided to
EPA by a date certain within 1 year of
the final conditional ruling. If Maryland
fails to make the commitment, EPA

proposes in the alternative to
disapprove this SIP. If Maryland fails to
meet the condition by the date
specified, EPA proposes to convert this
rulemaking to a disapproval at that time
by letter.

Enhanced I/M Performance Standard—
40 CFR 51.351

In accordance with the Act and with
the I/M rule, the enhanced I/M program
must be designed and implemented to
meet or exceed a minimum performance
standard, which is expressed as
emission levels in area wide average
grams per mile (gpm) for certain
pollutants. The performance standard
shall be established using local
characteristics, such as vehicle mix and
local fuel controls, and the following
modeling I/M program parameters:
network type, start date, test frequency,
model year coverage, vehicle type
coverage, exhaust emission test type,
emission standards, emission control
device, evaporative system function
checks, stringency, waiver rate,

compliance rate and evaluation date.
The emission levels achieved by the
state’s program design shall be
calculated using the most current
version, at the time of submittal, of the
EPA mobile source emission factor
model. Areas shall meet the
performance standard for the pollutants
which cause them to be subject to
enhanced I/M requirements. In the case
of ozone nonattainment areas, the
performance standard must be met for
both NOx and HC. The Maryland
submittal must meet the enhanced I/M
performance standard for HC and NOx
in all subject I/M areas.

The Maryland submittal includes a
modeling demonstration of the
performance standard that uses the
following program design parameters.
EPA here notes that not all of
Maryland’s parameter assumptions are
acceptable, and as a condition of this
rulemaking Maryland must remodel its
program and demonstrate compliance
with the I/M performance standard:

Parameter

Maryland’s program

Network type ....
Start date
Test frequency
Model year/vehicle type coverage

Exhaust emissions test type
Emission standards

Emission control device visual inspection
Evaporative system function checks

Stringency rate pre-1981 vehicle failure)
Waiver rate
Compliance rate
Evaluation dates

Centralized, test-only.

Biennial (i.e. every two years).

weight (HDGV).

Pressure decay test %0 1968 + vehicles.
Purge test %o 1984 + vehicles.

40%.

3%.

100%.

July 1999, July 2002, July 2005.

1984 (existing program); 1989 and 1997 (new pressure and purge testing elements).

1968 and newer model year (1968 +) light duty gasoline vehicles (LDGV); light duty gasoline
trucks 1 & 2 (LDGT1, LDGT2); heavy duty gasoline vehicles up to 26,000 Ibs gross vehicle

IM240, transient test type for all model year vehicles in program.

0.8 gpm HC, 15 gpm CO, 2.0 gpm NOx up until January 1, 1999; 0.6 gpm HC, 15 gpm CO
and 1.5 gpm NOx after December 31, 1998. [Also, transient standards can be found in the
Maryland I/M regulations; June 10, 1994 edition of the Maryland Bulletin.]

Pressure and purge check on all model year vehicles.

Since Maryland used inappropriate
assumptions in modeling the program,
Maryland’s modeling demonstration
was not performed correctly, and
submittal of a proper modeling
demonstration by Maryland is a
condition for full approval of the SIP
revision. Therefore, Maryland must
remodel the program using valid
assumptions and verify for EPA that the
I/M program in Maryland meets or
exceeds the model I/M program
performance standard. This
demonstration must prove that the
Maryland program design will meet the
minimum enhanced I/M performance
standard, expressed in gpm, for HC, and
NOy, for the years 2002 and 2005 for all
areas of Maryland covered by the
program. These evaluation years
represent a change from the originally

required dates of 1999, 2002 and 2005.
EPA believes that new modeling of the
program should not include a 1999
evaluation year, due to changes in
program implementation schedules as
per the National Highway Systems
Designations Act of 1995. Other
program assumptions should be
carefully verified by Maryland when
this demostration is made to EPA. A
more detailed discussion of the program
design parameters can be found in the
Technical Support Document (TSD),
dated September 3, 1996, compiled by
EPA in evaluating Maryland’s program.
Maryland should refer to the TSD for
further instructions on remodeling of
the program as designed.

Therefore, EPA proposes to
conditionally approve the Maryland SIP
based on receiving within 30 days of the

publication of this document,
Maryland’s commitment to submit to
EPA by a date certain, within 1 year of
the final conditional rulemaking, a
modeling demonstration of the program
using the appropriate assumptions and
methodology (which are further
discussed in more detail in the TSD). If
Maryland fails to make the commitment
EPA proposes in the alternative to
disapprove the SIP. If Maryland fails to
meet the condition by the date
specified, EPA proposes to convert this
rulemaking to a disapproval at that time
by letter.

Network Type and Program
Evaluation—40 CFR 51.353

The enhanced program must include
an ongoing evaluation to quantify the
emission reduction benefits of the
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program, and to determine if the
program is meeting the requirements of
the Act and the federal I/M regulation.
The SIP shall include details on the
program evaluation and shall include a
schedule for submittal of biennial
evaluation reports, data from a state
monitored or administered mass
emission test of at least 0.1% of the
vehicles subject to inspection each year,
description of the sampling
methodology, the data collection and
analysis system and the legal authority
enabling the evaluation program. In
addition to these requirements, the state
should also be prepared, in accordance
with this section of the I/M rule, to
provide in the biennial report, the
results of undercover surveys of
inspector effectiveness related to
identifying vehicles in need of repair.
Also, the state should be prepared in its
biennial reports to provide local fleet
emission factors in assessing the actual
effectiveness of the I/M program.

The submittal includes an ongoing
program evaluation that meets the
federal I/M regulation requirements.
EPA believes that Maryland has the
authority to implement this portion of
the program under its general authority
for the program.

Adequate Tools and Resources—40 CFR
51.354

The federal regulation requires the
state to demonstrate that adequate
funding of the program is available. A
portion of the test fee or separately
assessed per vehicle fee shall be
collected, placed in a dedicated fund
and used to finance the program.
Alternative funding approaches are
acceptable if demonstrated that the
funding can be maintained. Reliance on
funding from the state or local General
Fund is not acceptable unless doing
otherwise would be a violation of the
state’s constitution. The SIP shall
include a detailed budget plan which
describes the source of funds for
personnel, program administration,
program enforcement, and purchase of
equipment. The SIP shall also detail the
number of personnel dedicated to the
quality assurance program, data
analysis, program administration,
enforcement, public education and
assistance and other necessary
functions.

The July 1995 SIP revision
documented sufficient funds,
equipment and personnel have been
appropriated to meet program operation
requirements for 1995 and 1996.
However, no update on the program’s
financial figures were provided with the
SIP revision amendment made in March
1996. In the 1995 submittal, a test fee of

$17 was set by Maryland and the
contractor to cover the operation costs
of the program, and approximately $6
from each fee which was to cover
Maryland’s administrative costs for
quality control and assurance. Since the
test fee was capped at $14 by a change
in the program’s enabling legislation,
the quality control budget for this
program appears to have been cut by
one half. Therefore, as a condition of
this rulemaking, Maryland should
commit to providing updated budget
information to EPA for the years 1997
and 1998, including a detailed
explanation of the number of personnel
dedicated to quality assurance, data
analysis, program administration, and
enforcement. Further, Maryland should
give its budget allotment for the
equipment resources that will be needed
to run an effective quality assurance
program, including facilities and
computer costs required for data
analysis, processing and reporting.

EPA understands that Maryland has
made certain provisions to account for
changes cited above in the program’s
budget structure and test fee, and EPA
is merely requesting an update of the
program’s budgetary documentation in
order to satisfy this condition.

Maryland’s submittal has not
provided the necessary documentation
for this section to show that Maryland
meets the adequate tools and resources
requirements set forth in the federal I/
M regulations and is therefore, not
approvable.

Therefore, EPA proposes to
conditionally approve the Maryland SIP
based upon a commitment from
Maryland within 30 days, to obtain and/
or demonstrate to EPA that adequate
funding and tools exist to execute the I/
M program in accordance with this
section of the I/M rule, by a date certain
within 1 year. If Maryland fails to make
the commitment EPA proposes in the
alternative to disapprove the SIP. If
Maryland fails to meet the condition by
the date specified, EPA proposes to
convert this rulemaking to a disapproval
at that time by letter.

Test Frequency and Convenience—40
CFR 51.355

The enhanced I/M performance
standard assumes an annual test
frequency; however, other schedules
may be approved if the performance
standard is achieved. The SIP shall
describe the test year selection scheme,
how the test frequency is integrated into
the enforcement process and shall
include the legal authority, regulations
or contract provisions to implement and
enforce the test frequency. The program
shall be designed to provide convenient

service to the motorist by ensuring short
wait times, short driving distances and
regular testing hours.

The Maryland enhanced I/M
regulation provides for a biennial test
frequency. Maryland’s Transportation
Article and Maryland’s I/M regulation
provide the legal authority to implement
and enforce the biennial test frequency.
The Maryland I/M Request for Proposals
(RFP), and the Maryland I/M
contractors’s bid response provide
sufficient evidence that convenient
services will be provided to the
motorist.

The Maryland submittal meets the test
frequency and convenience
requirements of the federal I/M
regulations and is approvable.

Vehicle Coverage—40 CFR 51.356

The performance standard for
enhanced I/M programs assumes
coverage of all 1968 and later model
year light duty vehicles and light duty
trucks up to 8,500 pounds GVWR, and
includes vehicles operating on all fuel
types. Other levels of coverage may be
approved if the necessary emission
reductions are achieved. Vehicles
registered or required to be registered
within the I/M program area boundaries
and fleets primarily operated within the
I/M program area boundaries and
belonging to the covered model years
and vehicle classes comprise the subject
vehicles. Fleets may be officially
inspected outside of the normal I/M
program test facilities, if such
alternatives are approved by the
program administration, but shall be
subject to the same test requirements
using the same quality control standards
as non-fleet vehicles and shall be
inspected in independent, test-only
facilities, according to the requirements
of 40 CFR 51.353(a). Vehicles which are
operated on Federal installations
located within an I/M program area
shall be tested, regardless of whether the
vehicles are registered in the State or
local I/M area.

The federal I/M regulation requires
that the SIP shall include the legal
authority or rule necessary to
implement and enforce the vehicle
coverage requirement, a detailed
description of the number and types of
vehicles to be covered by the program
and a plan for how those vehicles are to
be identified including vehicles that are
routinely operated in the area but may
not be registered in the area, and a
description of any special exemptions
including the percentage and number of
vehicles to be impacted by the
exemption.

The Maryland enhanced I/M program
requires coverage of all 1977 and newer
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LDGV, LDGT1 and LDGT2, and HDGV
up to 26,000 pounds GVWR which are
registered or required to be registered in
the I/M program area. As of the date of
the SIP submittal, 1.4 million vehicles
per year (2.8 million biennially) will be
subject to enhanced I/M testing.
Maryland’s regulation does not
currently include vehicles operating on
all fuel types but Maryland commits to
adding the required testing of these
vehicles once EPA promulgates
regulations on alternative fueled vehicle
I/M testing. Subtitle 2 of the
Transportation Article and the
Maryland I/M regulation provide the
legal authority to implement and
enforce the vehicle coverage.

Maryland’s program provides for fleet
self-testing for the first year of the
program, using the same testing
requirements and the same quality
control standards as the contractor-run
component. Maryland’s plan for testing
fleet vehicles is acceptable and meets
the requirements of the federal I/M
regulation. Maryland’s regulation
requires vehicles which are operated on
Federal installations located within an
I/M program area to be tested, regardless
of whether the vehicles are registered in
the State or local I/M area, and is
approvable.

Maryland’s regulation provides for
special exemptions for fire, rescue, and
ambulance equipment owned or leased
by State or local governments, and for
rescue squad, voluntary fire department
or ambulance company vehicles
registered as emergency vehicles. Also
exempted are motorcycles, gasoline
trucks greater than 26,000 Ibs, Class E
and F trucks and tractors, Class H
school vehicles, Class L historic
vehicles, Class N street rods, Class P
passenger buses, diesel and electric
vehicles, all model year 1976 and older
model years, and military tactical
vehicles. These exemptions are
acceptable under this section of the I/M
requirements.

The SIP revision does not include a
full description of the State’s plan for
how subject vehicles will be identified.
Also, Maryland does not describe the
mechanism for identification of vehicles
that are routinely operated in the
program area but that may not be
registered in the area. The SIP does not
provide an estimate of the number of
unregistered vehicles operating in the
program area. Maryland should ensure
that all elements of this section of the
I/M rule are addressed for SIP purposes,
and for the purpose of implementing an
effective program.

Therefore, EPA proposes to
conditionally approve the Maryland SIP
based upon a commitment from

Maryland within 30 days, to provide an
explanation of how all subject vehicles
in the program will be identified, and
cure all of the deficiencies related to
this section of the I/M rule as explained
above, by a date certain within 1 year.
If Maryland fails to make the
commitment EPA proposes in the
alternative to disapprove the SIP. If
Maryland fails to meet the condition by
the date specified, EPA proposes to
convert this rulemaking to a disapproval
at that time by letter.

Test Procedures and Standards—40
CFR 51.357

Written test procedures and pass/fail
standards shall be established and
followed for each model year and
vehicle type included in the program.
Test procedures and standards are
detailed in 40 CFR 51.357 and in the
EPA document entitled ‘““High-Tech I/M
Test Procedures, Emission Standards,
Quality Control Requirements, and
Equipment Specifications’”, EPA-AA—
EPSD-IM-93-1, dated April 1994. The
federal I/M regulation also requires
vehicles that have been altered from
their original certified configuration (i.e.
engine or fuel switching) to be tested in
the same manner as other subject
vehicles.

Maryland regulations and Section VII
of the RFP provide written test
procedures for transient emission and
evaporative system purge and pressure
testing in accordance with the
requirements of the I/M rule. However,
proposed changes to Maryland
regulations will prohibit the invasive
testing procedures previously
recommended by EPA and originally
adopted by Maryland. The proposed
non-invasive gas-cap only check does
not have written procedures given in the
SIP revision amendment. EPA notes that
Maryland was unable to provide written
procedures for this element in the
March submittal since this test is
different from the pressure test
originally slated for Maryland’s
program. EPA also understands that
Maryland did not have gas-cap test
procedures avaiable at the time of the
March 1996 submittal, as a result of
legislative changes at Maryland and
federal level. However, Maryland
should now be able to quickly
encorporate testing procedures for this
element into its program, and provide
these specifications as part of its SIP
revision to EPA. EPA cautions Maryland
however, that this type of pressure
check does not achieve the emission
reduction credit of that in EPA’s
pressure test regulations. Maryland
anticipates non-invasive purge and
pressure procedures will be developed

in the future, and commits to adopting
non-invasive purge procedures when
they become available.

The Maryland regulation provides for
two sets of permanent emission
standards for the transient test, one set
which applies from 1997 through 1998;
and a second set of more stringent
standards that will apply in calendar
year 1999 and later. The schedule for
implementation of the permanent
standards is approvable and should be
used in the performance standard
modeling demonstration.

Maryland regulations do not meet the
requirements of the I/M rule on several
counts. Maryland must include by
regulation, a provision to prohibit
against prior repair or adjustment to
vehicles at the testing facilities at the
time the inspection is being performed.
Maryland should also include as part of
its SIP revision, all applicable state
regulations that address testing of
vehicles with switched engines and
regulations that address vehicles with
no certified engine configuration.

Therefore, EPA proposes to
conditionally approve the Maryland SIP
based upon a commitment from
Maryland within 30 days, to amend
Maryland’s regulation to prohibit repair
or adjustment at testing facilities and
cure all of the deficiencies related to
this section of the I/M rule as explained
above, by a date certain within 1 year.

If Maryland fails to make the
commitment EPA proposes in the
alternative to disapprove the SIP. If
Maryland fails to meet the condition by
the date specified, EPA proposes to
convert this rulemaking to a disapproval
at that time by letter. Under this
commitment, Maryland must adopt
pressure test procedures beyond the gas-
cap check if Maryland is to take credit
for pressure testing in its modeling
demonstration of the performance
standard.

EPA proposes to conditionally
approve the Maryland SIP based on
Maryland’s commitment to amend its
regulations at the time when non-
invasive procedures become available
from EPA. Maryland need not submit a
commitment to adopt purge procedures,
since one is already contained in the SIP
revision amendment.

Test Equipment—40 CFR 51.358

Computerized test systems are
required for performing any
measurement on subject vehicles. The
federal I/M regulation requires that the
SIP submittal include written technical
specifications for all test equipment
used in the program. The specifications
shall describe the emission analysis
process, the necessary test equipment,
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the required features, and written
acceptance testing criteria and
procedures.

Maryland’s submittal contains the
written technical specifications for all
emission test equipment to be used in
the program. The specifications require
the use of computerized test systems.
The specifications also include
performance features and functional
characteristics of the computerized test
systems which meet the federal I/M
regulations and are approvable. EPA
believes that Maryland has adequately
addressed the requirement to update
emission test equipment, in order to
accommodate new technology vehicles
and changes to the program, through the
annual reporting requirement found in
Maryland’s SIP revision.

Maryland’s program is deficient with
respect to the gas-cap check referenced
in COMAR 11.14.08.12, which does not
have written specifications as required
by the I/M rule, and therefore must be
made a condition of this rulemaking.
EPA again notes that Maryland was
unable to provide specifications for this
element in the March submittal since
this test is different from the pressure
test originally slated for Maryland’s
program. EPA also understands that
Maryland did not have gas-cap test
specifications available at the time of
the March 1996 submittal, as a result of
legislative changes at the state and
federal level. However, Maryland
should now be able to quickly
incorporate testing specifications for
this element into its program, and
provide these specifications as part of
its SIP revision to EPA.

Therefore, EPA proposes to
conditionally approve the Maryland SIP
based upon a commitment from
Maryland within 30 days, to incorporate
written gas-cap check testing procedures
into Maryland’s regulations, by a date
certain within 1 year. If Maryland fails
to make the commitment EPA proposes
in the alternative to disapprove the SIP.
If Maryland fails to meet the condition
by the date specified, EPA proposes to
convert this rulemaking to a disapproval
at that time by letter.

Quality Control—40 CFR 51.359

Quality control measures shall insure
that emission measurement equipment
is calibrated and maintained properly,
and that inspection, calibration records,
and control charts are accurately
created, recorded and maintained.

Maryland’s submittal contains the
State’s regulations, the RFP and the
contractor’s bid response, which
together describe and establish quality
control measures for the emission
measurement equipment, record

keeping requirements and measures to
maintain the security of all documents
used to establish compliance with the
inspection requirements. Maryland
believes, and EPA agrees that the unique
identification number given on each
vehicle inspection report (VIR) is an
adequate measure that Maryland uses to
maintain counterfeit resistant
compliance documents. Further, the
VIRs issued to each lane inspector are
accounted for on a numbered basis, and
lane inspectors are responsible for the
number of compliance documents
issued while on duty.

Maryland’s SIP revision meets all of
this section’s requirements, and is
approvable with respect to those r.

Waivers and Compliance Via Diagnostic
Inspection—40 CFR 51.360

The federal I/M regulation allows for
the issuance of a waiver, which is a
form of compliance with the program
requirements that allows a motorist to
comply without meeting the applicable
test standards. For enhanced I/M
programs, an expenditure of at least
$450 in repairs, adjusted annually to
reflect the change in the Consumer Price
Index (CPI) as compared to the CPI for
1989, is required in order to qualify for
a waiver. Waivers can only be issued
after a vehicle has failed a retest
performed after all qualifying repairs
have been made. Any available warranty
coverage must be used to obtain repairs
before expenditures can be counted
toward the cost limit. Tampering related
repairs shall not be applied toward the
cost limit. Repairs must be appropriate
to the cause of the test failure. The
federal regulation allows for compliance
via a diagnostic inspection after failing
a retest on emissions and requires
quality control of waiver issuance. The
SIP must set a maximum waiver rate
and must describe corrective action that
would be taken if the waiver rate
exceeds that committed to in the SIP.

Subtitle 2 of Maryland’s
Transportation Article, and the
Maryland I/M regulation provide the
necessary authority to issue waivers, set
and adjust cost limits, administer and
enforce the waiver system, and set a
$450 cost limit and allow for an annual
adjustment of the cost limit to reflect the
change in the CPI as compared to the
CPI in 1989. The Maryland regulation,
the RFP, and the contractor’s bid
response include provisions that
address waiver criteria and procedures,
including cost limits, tampering and
warranty related repairs, quality control
and administration. These provisions
meet the federal I/M regulations
requirements and are approvable. In
cases of economic hardship, time

extensions are allowed under the
program, but the length of the extension
may not exceed one test cycle. Maryland
has set a maximum waiver rate of 3%
for both pre-1981 and 1981 and later
vehicles and has Stated that corrective
action will be taken if the waiver rate
exceeds 3%. Maryland should use this
waiver rate in the performance standard
modeling demonstration.

The Maryland SIP revision does not
specify the criteria that it will use to
determine economic hardship, and it is
unclear to EPA if Maryland intends to
grant full waivers from compliance with
the program as a result of economic
hardship, or if Maryland only intends to
issue time extensions for the purpose of
compliance with the program.
Therefore, as a condition of approval,
Maryland should provide further
documentation for this area, and fully
explain the criteria that Maryland will
use to issue these exemptions or
extensions.

Therefore, EPA proposes to
conditionally approve the Maryland SIP
based upon a commitment from
Maryland within 30 days, to fully
document this aspect of the program
and establish, if necessary, criteria for
granting hardship exemptions by
regulation or procedures manual and
cure all of the deficiencies related to
this section of the I/M rule as explained
above, by a date certain within 1 year.

If Maryland fails to make the
commitment EPA proposes in the
alternative to disapprove the SIP. If
Maryland fails to meet the condition by
the date specified, EPA proposes to
convert this rulemaking to a disapproval
at that time by letter.

Motorist Compliance Enforcement—40
CFR 51.361

The federal regulation requires that
compliance shall be ensured through
the denial of motor vehicle registration
in enhanced I/M programs unless an
exception for use of an existing
alternative is approved. The SIP shall
provide information concerning the
enforcement process, legal authority to
implement and enforce the program,
and a commitment to a compliance rate
to be used for modeling purposes and to
be maintained in practice.

Title 23, Subtitle 2, of the Maryland
Transportation Article and the
Maryland I/M regulation provide the
legal authority to implement a
registration denial system. Maryland’s
program will use a registration
suspension mechanism, followed by
registration denial if the vehicle is not
in compliance with the inspection
requirement on the subsequent
registration renewal period.
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As a condition of this approval,
Maryland needs to provide EPA with a
description of the compliance
enforcement program for those vehicles
routinely operated in, but not
necessarily registered in the program
area. The Maryland SIP revision does
state that MVA routinely identifies such
vehicles, but more information is
needed as to how this targeting and
enforcement takes place in Maryland.
Maryland needs to track and limit the
use of out-of-state exemptions as well.
An explanation as to the handling of
out-of-state vehicles should be provided
to EPA as a condition of this
rulemaking. Further, Maryland needs to
describe the mechanism for encouraging
the enforcement of vehicle transfer
requirements when vehicle owners
move into the I/M area. For the
purposes of remodeling the program’s
demonstration of meeting the I/M
performance standard, Maryland will
need to either use the default value of
96% for the compliance rate (as
documented in the July 1995 SIP
revision submitted to EPA), or provide
further documentation to EPA that
proves Maryland’s subsequent claim of
100% compliance is more appropriate
for modeling purposes. Maryland’s
modeling demonstration should include
an assessment of noncompliance due to
loopholes, counterfeiting and
unregistered vehicles in the area, as well
as the number of vehicles operating in
the area without valid registrations.
Maryland should include estimates of
compliance losses and the impact of
fixes to the compliance enforcement
program based upon a detailed analysis
of actual program data. Maryland must
also commit to a minimum enforcement
level to be used in modeling and
maintained in operation of the program.
Maryland needs to supply EPA with
documentation that motorists are
routinely cited for noncompliance with
the registration requirement of
Maryland’s law.

Under Maryland’s regulation, those
motorists who choose not to comply
with the inspection requirement will
have their vehicle registrations
suspended. The I/M rule requires that
penalties for noncompliance with the
program be mandatory and meaningful.
Noncompliance with the Maryland
program subjects a motorist to up to
$500 in penalties. While EPA does
consider this penalty meaningful when
compared to the minimum waiver
expenditure of $450 in 1998, Maryland
should adjust the penalty for
noncompliance to a higher rate in later
years, when the waiver limit is adjusted
to include the CPI increase. In this way,

noncompliance with the program will
continue to be at least as costly as
compliance with the program. Further,
EPA understands that in lieu of a court
appearance for a registration
suspension, a motorist may plead guilty
and pay $250 plus court costs, and
accept a misdemeanor conviction under
State law. EPA needs clarification from
Maryland as to whether a motorist’s
vehicle is impounded when a motorist
is cited for driving with a suspended
registration. Maryland should clarify if
this is the case, and if so, EPA considers
the $250 fine coupled with seizure of
the vehicle as an adequate and
meaningful measure for the purposes of
this section.

Also per the I/M rule, Maryland is
required to have an external, readily
visible means of determining a vehicle’s
compliance with the registration
requirement. While Maryland does not
provide such information in its SIP
revision, EPA recognizes that such an
element is present in Maryland’s
registration process. EPA expects that
Maryland will continue the practice of
issuing month/year stickers to affix to a
vehicle’s license plate for the purpose of
externally identifying complying
vehicles. Maryland will need to keep
this practice instituted for as long as the
I/M program is operational in order for
this program to remain approvable.
Should Maryland discontinue or change
this practice, Maryland will need to
notify EPA as to the replacement
enforcement mechanism that will be
used for this requirement, or EPA may
find that Maryland has failed to
implement the program.

Maryland also needs to supply EPA
with proof that all types of fraud are
prevented at the time of vehicle
registration, especially through
manipulation of registration or titling
requirements. All exemption-triggering
elements to a vehicle’s registration
should be confirmed through physical
examination of the vehicle. Maryland
does require valid documentation to
prove address changes into or out of the
I/M program areas, however, there is no
evidence in the SIP revision that
Maryland visually verifies exemption-
triggering registration status for
vehicles. This is an important facit of
the program implementation, and
Maryland will need to submit a
commitment to correct this provision for
the purposes of compliance with this
section.

Therefore, EPA proposes to
conditionally approve the Maryland SIP
based upon a commitment from
Maryland within 30 days, to
demonstrate that an acceptable
enforcement compliance program exists

in accordance with this section of the I/
M rule and cure all of the deficiencies
related to this section of the I/M rule as
explained above, by a date certain
within 1 year. If Maryland fails to make
the commitment EPA proposes in the
alternative to disapprove the SIP. If
Maryland fails to meet the condition by
the date specified, EPA proposes to
convert this rulemaking to a disapproval
at that time by letter.

Motorist Compliance Enforcement
Program Oversight—40 CFR 51.362

The federal I/M regulation requires
that the enforcement program shall be
audited regularly and shall follow
effective program management
practices, including adjustments to
improve operation when necessary. The
SIP shall include quality control and
quality assurance procedures to be used
to insure the effective overall
performance of the enforcement system.
An information management system
shall be established which will
characterize, evaluate and enforce the
program.

The Maryland SIP does not describe
how the enforcement program oversight
is quality controlled and quality
assured. The SIP revision does not
include the procedures document that
will detail the specifics of the
implementation of the oversight
program. Maryland should include a
description of the program’s information
management activities, as well as the
written procedures for the activities of
enforcement personnel involved in
monitoring the program, and the
procedures used for auditing the
enforcement personnel. The penalties
associated with testing stations’ missing
program documents should also be
included in Maryland’s quality
assurance program, and should reflect
the “street value’ of such items (i.e. test
fee plus the minimum waiver
expenditure).

Maryland needs to specify how and
when periodic auditing and analysis of
the testing database will occur.
Comparison of the testing and
enforcement database needs to be done
to determine program effectiveness and
to trigger additional enforcement
activities if irregularities are found in
the system. Compliance of the in-use
fleet should be assessed through parking
lot surveys and road-side pullovers.

Therefore, EPA proposes to
conditionally approve the Maryland SIP
based upon a commitment from
Maryland within 30 days, to
demonstrate that an acceptable
enforcement compliance oversight
program exists in accordance with this
section of the I/M rule and cure all of
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the deficiencies related to this section of
the I/M rule as explained above, by a
date certain within 1 year. If Maryland
fails to make the commitment EPA
proposes in the alternative to
disapprove the SIP. If Maryland fails to
meet the condition by the date
specified, EPA proposes to convert this
rulemaking to a disapproval at that time
by letter.

Quality Assurance—40 CFR 51.363

An ongoing quality assurance
program shall be implemented to
discover, correct and prevent fraud,
waste, and abuse in the program. The
program shall include covert and overt
performance audits of the inspectors,
audits of station and inspector records,
equipment audits, and formal training of
all State I/M enforcement officials and
auditors. A description of the quality
assurance program which includes
written procedure manuals on the above
discussed items must be submitted as
part of the SIP.

The Maryland submittal commits to
establishing separate procedures for
conducting overt and covert audits.
These audits results should be recorded
and retained in station and inspector
files. As a condition of this rulemaking,
Maryland should provide EPA with this
documentation. Performance audits of
inspectors will consist of both covert
and overt audits. Maryland does not
specify in the SIP revision the minimum
number of covert vehicles that will be
employed to conduct covert auditing.

Therefore, EPA proposes to
conditionally approve the Maryland SIP
based upon a commitment from
Maryland within 30 days, to establish
acceptable auditing procedures in
accordance with this section of the I/M
rule and cure all of the deficiencies
related to this section of the I/M rule as
explained above, by a date certain
within 1 year. If Maryland fails to make
the commitment EPA proposes in the
alternative to disapprove the SIP. If
Maryland fails to meet the condition by
the date specified, EPA proposes to
convert this rulemaking to a disapproval
at that time by letter.

Enforcement Against Contractors,
Stations and Inspectors—40 CFR 51.364

Enforcement against licensed stations,
contractors and inspectors shall include
swift, sure, effective, and consistent
penalties for violation of program
requirements. The federal I/M
regulation requires the establishment of
minimum penalties for violations of
program rules and procedures which
can be imposed against stations,
contractors and inspectors. The legal
authority for establishing and imposing

penalties, civil fines, license
suspensions and revocations must be
included in the SIP. State quality
assurance officials shall have the
authority to temporarily suspend station
and/or inspector licenses immediately
upon finding a violation that directly
affects emission reduction benefits,
unless constitutionally prohibited. An
official opinion explaining any state
constitutional impediments to
immediate suspension authority must
be included in the submittal. The SIP
shall describe the administrative and
judicial procedures and responsibilities
relevant to the enforcement process,
including which agencies, courts and
jurisdictions are involved, who will
prosecute and adjudicate cases and the
resources and sources of those resources
which will support this function.

Maryland does not provide a penalty
schedule for enforcement against
Maryland’s contractor, stations and
inspectors. The program does not give
descriptions of the administrative and
judicial procedures and responsibilities
relevant to the enforcement process.
There is no listing of the responsible
agencies, courts, and jurisdictions
involved in the enforcement procedures,
nor are the prosecuting and adjudicating
parties identified. No funding
allocations are described in the SIP
revision for this section. Maryland
should ensure that penalties against the
contractor and individual inspectors
conform with §51.364 of the I/M rule.
These penalties should include
suspensions, retainage of pay, and
retraining of inspectors who exhibit
improper conduct. The oversight agency
should have the authority to impose
penalties against the contractor, even if
the contractor had no direct knowledge
of the inspector’s violation.

Therefore, EPA proposes to
conditionally approve the Maryland SIP
based upon a commitment from
Maryland within 30 days, to provide for
an acceptable penalty schedule in
accordance with this section of the I/M
rule and cure all of the deficiencies
related to this section of the I/M rule as
explained above, by a date certain
within 1 year. If Maryland fails to make
the commitment EPA proposes in the
alternative to disapprove the SIP. If
Maryland fails to meet the condition by
the date specified, EPA proposes to
convert this rulemaking to a disapproval
at that time by letter.

Data Collection—40 CFR 51.365

Accurate data collection is essential to
the management, evaluation and
enforcement of an I/M program. The
federal I/M regulation requires data to
be gathered on each individual test

conducted and on the results of the
quality control checks of test equipment
required under 40 CFR §51.359.
Maryland’s regulation and RFP require
the collection of data on each individual
test conducted and describe the type of
data to be collected. The type of test
data collected meets the federal I/M
regulation requirements and is
approvable.

The submittal also commits to gather
and report the results of the quality
control checks required under 40 CFR
51.359 and is approvable.

Data Analysis and Reporting—40 CFR
51.366

Data analysis and reporting are
required to allow for monitoring and
evaluation of the program by the state
and EPA. The federal I/M regulation
requires annual reports to be submitted
which provide information and
statistics and summarize activities
performed for each of the following
programs: testing, quality assurance,
quality control and enforcement. These
reports are to be submitted by July and
shall provide statistics for the period of
January to December of the previous
year. A biennial report shall be
submitted to EPA which addresses
changes in program design, regulations,
legal authority, program procedures and
any weaknesses in the program found
during the two year period and how
these problems will be or were
corrected.

The Maryland I/M SIP provides for
the analysis and reporting of data for the
testing program, quality assurance
program, quality control program and
the enforcement program. The type of
data to be analyzed and reported on
meets the federal 1/M regulation
requirements and is approvable.
Maryland commits to submit annual
reports on these programs to EPA by
July of the subsequent year. A
commitment to submit a biennial report
to EPA which addresses reporting
requirements set forth in 40 CFR
51.366(e) is also included in the SIP.

Inspector Training and Licensing or
Certification—40 CFR 51.367

The federal I/M regulation requires all
inspectors to be formally trained and
licensed or certified to perform
inspections.

The Ma